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SUBSTI TUTE HOUSE BI LL 1188

AS AMENDED BY THE SENATE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Public Safety & Energency Preparedness (originally sponsored
by Representatives Goodman, Kelley, Hurst, Kenney, Mscoso, Warnick

Roberts, Maxwell, Liias, Frockt, Rolfes, Sullivan, Carlyle, Finn,
Hudgi ns, Kagi, M oscia, Appleton, Ladenburg, and Fitzgi bbon)

READ FI RST TI ME 02/ 16/ 11.

AN ACT Relating to crines against persons involving suffocation or
donesti c viol ence; anending RCW 9A. 36. 021, 9A 04.110, and 9. 94A 525;
and prescribing penalties.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWO9A. 36.021 and 2007 ¢ 79 s 2 are each anended to read
as follows:

(1) A person is guilty of assault in the second degree if he or
she, under circunstances not anounting to assault in the first degree:

(a) Intentionally assaults another and thereby recklessly inflicts
substantial bodily harm or

(b) Intentionally and unlawfully causes substantial bodily harmto
an unborn quick child by intentionally and unlawfully inflicting any
i njury upon the nother of such child; or

(c) Assaults another with a deadly weapon; or

(d) Wthintent to inflict bodily harm adm nisters to or causes to
be taken by another, poison or any other destructive or noxious
subst ance; or

(e) Wthintent to commit a felony, assaults another; or
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(f) Knowngly inflicts bodily harmwhi ch by desi gn causes such pain
or agony as to be the equival ent of that produced by torture; or

(g) Assaults another by strangul ati on or suffocation.

(2)(a) Except as provided in (b) of this subsection, assault in the
second degree is a class B fel ony.

(b) Assault in the second degree with a finding of sexual
noti vation under RCW9. 94A. 835 or 13.40.135is a class A fel ony.

Sec. 2. RCWO9A.04.110 and 2007 ¢ 79 s 3 are each anended to read
as follows:

In this title unless a different neaning plainly is required:

(1) "Acted" includes, where relevant, omtted to act;

(2) "Actor" includes, where relevant, a person failing to act;

(3) "Benefit" is any gain or advantage to the beneficiary,
including any gain or advantage to a third person pursuant to the
desire or consent of the beneficiary;

(4)(a) "Bodily injury,"” "physical injury,"” or "bodily harnf neans
physical pain or injury, illness, or an inpairnent of physical
condi tion;

(b) "Substantial bodily harm means bodily injury which involves a
tenporary but substantial disfigurenment, or which causes a tenporary
but substantial loss or inpairment of the function of any bodily part
or organ, or which causes a fracture of any bodily part;

(c) "Geat bodily harnmi neans bodily injury which creates a
probability of death, or which causes significant serious pernmanent
di sfigurement, or which causes a significant permanent [|oss or
i npai rment of the function of any bodily part or organ;

(5) "Building", in addition to its ordinary meaning, includes any
dwel i ng, fenced area, vehicle, railway car, cargo container, or any
ot her structure used for | odging of persons or for carrying on business
therein, or for the use, sale or deposit of goods; each unit of a
bui | ding consisting of two or nore units separately secured or occupied
is a separate building;

(6) "Deadly weapon” nmeans any explosive or |oaded or unloaded
firearm and shall include any other weapon, device, instrunent,
article, or substance, including a "vehicle" as defined in this
section, which, under the circunstances in which it is used, attenpted

SHB 1188. SL p. 2
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to be used, or threatened to be used, is readily capable of causing
deat h or substantial bodily harm

(7) "Dwelling" means any building or structure, though novable or
tenporary, or a portion thereof, which is used or ordinarily used by a
person for | odging;

(8) "CGovernnment" includes any branch, subdivision, or agency of the
government of this state and any county, city, district, or other |ocal
governnmental unit;

(9) "Governnental function" includes any activity which a public
servant is legally authorized or permtted to undertake on behalf of a
gover nnent ;

(10) "Indicted" and "indictnment"” include "inforned against" and
"information", and "informed against" and "information" include
"indicted" and "indictnent";

(11) "Judge" includes every judicial officer authorized alone or
with others, to hold or preside over a court;

(12) "Malice" and "maliciously” shall inmport an evil intent, w sh,
or design to vex, annoy, or injure another person. Malice may be
inferred froman act done in ((wHu)) willful disregard of the rights
of another, or an act wongfully done w thout just cause or excuse, or
an act or om ssion of duty betraying a ((wHub)) willful disregard of
soci al duty;

(13) "Oficer" and "public officer"” nmeans a person holding office
under a city, county, or state governnent, or the federal governnent
who perfornms a public function and in so doing is vested with the
exercise of some sovereign power of governnent, and includes all
assi stants, deputies, clerks, and enpl oyees of any public officer and
all persons lawfully exercising or assumng to exercise any of the
powers or functions of a public officer;

(14) "Om ssion"” neans a failure to act;

(15) "Peace officer” neans a duly appointed city, county, or state
| aw enforcenent officer;

(16) "Pecuniary benefit" neans any gain or advantage in the form of
noney, property, commercial interest, or anything else the primry
significance of which is econom c gain;

(17) "Person", "he", and "actor" include any natural person and,
where relevant, a corporation, joint stock association, or an
uni ncor por at ed associ ati on;

p. 3 SHB 1188. SL
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(18) "Place of work" includes but is not limted to all the Iands
and other real property of a farmor ranch in the case of an actor who
owns, operates, or is enployed to work on such a farmor ranch;

(19) "Prison" neans any place designated by |aw for the keeping of
persons held in custody under process of |aw, or under |awful arrest,
including but not limted to any state correctional institution or any
county or city jail

(20) "Prisoner" includes any person held in custody under process
of law, or under |awful arrest;

(21) "Projectile stun gun" neans an el ectroni c device that projects
wi red probes attached to the device that emt an electrical charge and
that is designed and prinmarily enployed to incapacitate a person or
ani mal ;

(22) "Property" nmeans anything of value, whether tangible or
i ntangi bl e, real or personal;

(23) "Public servant" neans any person other than a w tness who
presently occupies the position of or has been el ected, appointed, or
designated to beconme any officer or enployee of government, including
a legislator, judge, judicial officer, juror, and any person
participating as an advisor, consultant, or otherwise in performng a
governnental function;

(24) "Signature" includes any nmenorandum mark, or sign nmade with
intent to authenticate any instrunent or witing, or the subscription
of any person thereto;

(25) "Statute" neans the Constitution or an act of the legislature
or initiative or referendum of this state;

(26) "Strangul ation"” nmeans to conpress a person's neck, thereby
obstructing the person's blood flowor ability to breathe, or doing so
with the intent to obstruct the person's blood flow or ability to
br eat he;

(27) "Suffocation" nmeans_to block or inpair a person's_intake of
air at the nose and nouth, whether by snothering or other neans, with
the intent to obstruct the person's ability to breathe;

(28) "Threat" means to communicate, directly or indirectly the
i ntent:

(a) To cause bodily injury in the future to the person threatened
or to any ot her person; or

SHB 1188. SL p. 4
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(b) To cause physical danage to the property of a person other than
the actor; or

(c) To subject the person threatened or any other person to
physi cal confinenent or restraint; or

(d) To accuse any person of a crinme or cause crimnal charges to be
instituted agai nst any person; or

(e) To expose a secret or publicize an asserted fact, whether true
or false, tending to subject any person to hatred, contenpt, or
ridicule; or

(f) To reveal any information sought to be conceal ed by the person
t hr eat ened; or

(g To testify or provide information or w thhold testinony or
information with respect to another's | egal claimor defense; or

(h) To take wongful action as an official against anyone or
anyt hing, or wongfully withhold official action, or cause such action
or wi thhol di ng; or

(1) To bring about or continue a strike, boycott, or other simlar
coll ective action to obtain property which is not demanded or received
for the benefit of the group which the actor purports to represent; or

(j) To do any other act which is intended to harm substantially the
person threatened or another wth respect to his health, safety,
busi ness, financial condition, or personal relationships;

((28y)) (29) "Vehicle" neans a "notor vehicle" as defined in the
vehicle and traffic laws, any aircraft, or any vessel equipped for
propul si on by nmechani cal neans or by sail;

((£299)) (30) Words in the present tense shall include the future

tense; and in the masculine shall include the fem nine and neuter
genders; and in the singular shall include the plural; and in the
plural shall include the singular.

Sec. 3. RCW9.94A. 525 and 2010 ¢ 274 s 403 are each anended to
read as foll ows:

The offender score is neasured on the horizontal axis of the
sentencing grid. The offender score rules are as foll ows:

The offender score is the sum of points accrued under this section
rounded down to the nearest whol e nunber.

(1) Aprior conviction is a conviction which exists before the date
of sentencing for the offense for which the offender score is being

p. 5 SHB 1188. SL
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conputed. Convictions entered or sentenced on the sane date as the
conviction for which the offender score is being conputed shall be
deened "ot her current offenses”" w thin the neaning of RCW9. 94A. 589.

(2)(a) Class A and sex prior felony convictions shall always be
i ncluded in the of fender score.

(b) Class B prior felony convictions other than sex offenses shal
not be included in the offender score, if since the last date of
rel ease from confinenment (including full-time residential treatnent)
pursuant to a felony conviction, if any, or entry of judgnent and
sentence, the offender had spent ten consecutive years in the comunity
W thout commtting any crine that subsequently results in a conviction.

(c) Except as provided in (e) of this subsection, class C prior
fel ony convictions other than sex of fenses shall not be included in the
of fender score if, since the last date of release from confinenent
(including full-tine residential treatnment) pursuant to a felony
conviction, if any, or entry of judgnment and sentence, the offender had
spent five consecutive years in the comunity without commtting any
crime that subsequently results in a conviction.

(d) Except as provided in (e) of this subsection, serious traffic
convictions shall not be included in the offender score if, since the
| ast date of release fromconfinenment (including full-tinme residenti al
treatment) pursuant to a felony conviction, if any, or entry of
j udgnent and sentence, the offender spent five years in the comunity
W thout commtting any crine that subsequently results in a conviction.

(e) If the present conviction is felony driving while under the
influence of intoxicating liquor or any drug (RCW 46.61.502(6)) or
felony physical control of a vehicle while under the influence of
i ntoxicating |iquor or any drug (RCW 46.61.504(6)), prior convictions
of felony driving while under the influence of intoxicating |iquor or
any drug, felony physical control of a vehicle while under the
influence of intoxicating liquor or any drug, and serious traffic
of fenses shall be included in the offender score if: (i) The prior
convictions were commtted within five years since the |ast date of
rel ease fromconfinenment (including full-tinme residential treatnent) or
entry of judgnent and sentence; or (ii) the prior convictions would be
considered "prior offenses within ten years" as defined in RCW
46. 61. 5055.

SHB 1188. SL p. 6
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(f) Prior convictions for a repetitive donestic violence offense,
as_defined in_ RCW 9.94A. 030, shall _not be_ included in_the_ offender
score if, since the last date of release fromconfinenent or entry of
judgnent and sentence, the offender had spent ten consecutive years in
the comunity without commtting any crine that subsequently results in
a conviction.

(d) This subsection applies to both adult and juvenile prior
convi ctions.

(3) Qut-of-state convictions for offenses shall be classified
according to the conparable offense definitions and sentences provided
by Washington |[|aw. Federal convictions for offenses shall be
classified according to the conparable offense definitions and
sentences provided by Wshington |aw. If there is no clearly
conpar abl e of fense under WAshington law or the offense is one that is
usual ly considered subject to exclusive federal jurisdiction, the
of fense shall be scored as a class C felony equivalent if it was a
fel ony under the rel evant federal statute.

(4) Score prior convictions for felony anticipatory offenses
(attenpts, crimnal solicitations, and crimnal conspiracies) the sane
as if they were convictions for conpl eted of fenses.

(5)(a) In the case of nmultiple prior convictions, for the purpose
of conmputing the offender score, count all convictions separately,
except:

(i) Prior offenses which were found, under RCW 9. 94A 589(1)(a), to
enconpass the sane crimnal conduct, shall be counted as one offense,
the offense that vyields the highest offender score. The current
sentencing court shall determne with respect to other prior adult
of fenses for which sentences were served concurrently or prior juvenile
of fenses for which sentences were served consecutively, whether those
of fenses shall be counted as one offense or as separate offenses using
the "sanme crimnal conduct” analysis found in RCW9. 94A.589(1)(a), and
if the court finds that they shall be counted as one offense, then the
offense that yields the highest offender score shall be used. The
current sentencing court may presune that such other prior offenses
were not the sane crim nal conduct from sentences inposed on separate
dates, or in separate counties or jurisdictions, or in separate
conplaints, indictments, or informations;

p. 7 SHB 1188. SL
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(ti) In the case of multiple prior convictions for offenses
commtted before July 1, 1986, for the purpose of conputing the
of fender score, count all adult convictions served concurrently as one
of fense, and count all juvenile convictions entered on the sane date as
one offense. Use the conviction for the offense that vyields the
hi ghest of fender score.

(b) As wused in this subsection (5), "served concurrently” neans
that: (i) The latter sentence was inposed wth specific reference to
the former; (ii) the concurrent relationship of the sentences was
judicially inposed; and (iii) the concurrent timng of the sentences
was not the result of a probation or parole revocation on the fornmer
of f ense.

(6) If the present conviction is one of the anticipatory offenses
of crimnal attenpt, solicitation, or conspiracy, count each prior
conviction as if the present conviction were for a conpl eted of fense.
When these convictions are used as crimnal history, score them the
sane as a conpleted crine.

(7) If the present conviction is for a nonviolent offense and not
covered by subsection (11), (12), or (13) of this section, count one
point for each adult prior felony conviction and one point for each
juvenile prior violent felony conviction and 1/2 point for each
juvenile prior nonviolent felony conviction.

(8) If the present conviction is for a violent offense and not
covered in subsection (9), (10), (11), (12), or (13) of this section,
count two points for each prior adult and juvenile violent felony
conviction, one point for each prior adult nonviolent felony
conviction, and 1/2 point for each prior juvenile nonviolent felony
convi ction.

(9) If the present conviction is for a serious violent offense,
count three points for prior adult and juvenile convictions for crines
in this category, two points for each prior adult and juvenile violent
conviction (not already counted), one point for each prior adult
nonvi ol ent felony conviction, and 1/2 point for each prior juvenile
nonvi ol ent fel ony conviction.

(10) If the present conviction is for Burglary 1, count prior
convictions as in subsection (8) of this section; however count two
points for each prior adult Burglary 2 or residential burglary

SHB 1188. SL p. 8
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conviction, and one point for each prior juvenile Burglary 2 or
residential burglary conviction.

(11) If the present conviction is for a felony traffic offense
count two points for each adult or juvenile prior conviction for
Vehi cul ar Hom ci de or Vehicul ar Assault; for each felony of fense count
one point for each adult and 1/2 point for each juvenile prior
conviction; for each serious traffic offense, other than those used for
an enhancenent pursuant to RCW 46. 61.520(2), count one point for each
adult and 1/2 point for each juvenile prior conviction; count one point
for each adult and 1/2 point for each juvenile prior conviction for
operation of a vessel while under the influence of intoxicating |iquor
or any drug.

(12) If the present conviction is for hom cide by watercraft or
assault by watercraft count two points for each adult or juvenile prior
conviction for homcide by watercraft or assault by watercraft; for
each felony offense count one point for each adult and 1/2 point for
each juvenile prior conviction; count one point for each adult and 1/2
point for each juvenile prior conviction for driving under the
i nfluence of intoxicating |liquor or any drug, actual physical control
of a nmotor vehicle while under the influence of intoxicating |iquor or
any drug, or operation of a vessel while under the influence of
i ntoxicating |Iiquor or any drug.

(13) | f the present conviction is for manuf acture  of
met hanphet am ne count three points for each adult prior manufacture of
met hanphet am ne convi ction and two points for each juvenile manufacture
of net hanphet am ne of f ense. If the present conviction is for a drug
of fense and the offender has a crimnal history that includes a sex
of fense or serious violent offense, count three points for each adult
prior felony drug offense conviction and two points for each juvenile
drug offense. Al other adult and juvenile felonies are scored as in
subsection (8) of this sectionif the current drug offense is violent,
or as in subsection (7) of this section if the current drug offense is
nonvi ol ent .

(14) If the present conviction is for Escape from Community
Custody, RCW 72.09.310, count only prior escape convictions in the
of fender score. Count adult prior escape convictions as one point and
juvenile prior escape convictions as 1/2 point.

p. 9 SHB 1188. SL
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(15) If the present conviction is for Escape 1, RCW9A 76. 110, or
Escape 2, RCWO9A. 76. 120, count adult prior convictions as one point and
juvenile prior convictions as 1/2 point.

(16) If the present conviction is for Burglary 2 or residential
burglary, count priors as in subsection (7) of this section; however,
count two points for each adult and juvenile prior Burglary 1
conviction, two points for each adult prior Burglary 2 or residential
burglary conviction, and one point for each juvenile prior Burglary 2
or residential burglary conviction.

(17) If the present conviction is for a sex offense, count priors
as in subsections (7) through (11) and (13) through (16) of this
section; however count three points for each adult and juvenile prior
sex of fense conviction.

(18) If the present convictionis for failure to register as a sex
of fender under RCW9A. 44. 130((3XH-)) or 9A 44.132, count priors as in
subsections (7) through (11) and (13) through (16) of this section
however count three points for each adult and juvenile prior sex
of fense convi ction, excluding prior convictions for failure to register
as a sex of fender under RCWO9A. 44. 130( (X)) or 9A 44.132, which shall
count as one point.

(19) If the present conviction is for an offense commtted while
t he of fender was under community custody, add one point. For purposes
of this subsection, comunity custody includes comunity placenent or
postrel ease supervision, as defined in chapter 9.94B RCW

(20) If the present conviction is for Theft of a Mtor Vehicle
Possession of a Stolen Vehicle, Taking a Mdtor Vehicle Wthout
Perm ssion 1, or Taking a Mdtor Vehicle Wthout Perm ssion 2, count
priors as in subsections (7) through (18) of this section; however
count one point for prior convictions of Vehicle Prowing 2, and three
points for each adult and juvenile prior Theft 1 (of a notor vehicle),
Theft 2 (of a notor vehicle), Possession of Stolen Property 1 (of a
not or vehicle), Possession of Stolen Property 2 (of a notor vehicle),
Theft of a Mdtor Vehicle, Possession of a Stolen Vehicle, Taking a
Mot or Vehicle Wthout Perm ssion 1, or Taking a Mdtor Vehicle Wthout
Per m ssion 2 conviction.

(21) If the present conviction is for a felony donestic violence
of fense where donestic violence as defined in RCW9. 94A 030 was pl ead

SHB 1188. SL p. 10
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and proven, count priors as in subsections (7) through (20) of this
section; however, count points as foll ows:

(a) Count two points for each adult prior conviction where donestic
viol ence as defined in RCW9. 94A. 030 was pl ead and proven after August
1, 2011, for the follow ng offenses: A violation of a no-contact order
that is a felony offense, a violation of a protection order that is a
felony offense, a felony donmestic violence harassnent offense, a fel ony
donmestic violence stalking offense, a donestic violence Burglary 1
of fense, a donestic violence Kidnapping 1 offense, a donestic viol ence
Ki dnapping 2 offense, a donestic violence unlawful inprisonnent
of fense, a donestic violence Robbery 1 offense, a donestic violence
Robbery 2 offense, a donestic violence Assault 1 offense, a donestic
vi ol ence Assault 2 offense, a domestic violence Assault 3 offense, a
donmestic violence Arson 1 offense, or a donestic violence Arson 2
of fense; ((and))

(b) Count one point for each second and subsequent juvenile
conviction where donestic violence as defined in RCW 9.94A 030 was
pl ead and proven after August 1, 2011, for the offenses listed in (a)
of this subsection; and

(c) Count one point for each adult prior conviction for a
repetitive donmestic violence offense as defined in RCW9. 94A. 030, where
donmestic violence as defined in RCW 9. 94A. 030, was plead and proven
after August 1, 2011.

(22) The fact that a prior conviction was not included in an
of fender's of fender score or crimnal history at a previ ous sentencing
shal | have no bearing on whether it is included in the crimnal history
or offender score for the current offense. Prior convictions that were
not counted in the offender score or included in crimnal history under
repeal ed or previous versions of the sentencing reform act shall be
included in crimnal history and shall count in the offender score if
the current version of the sentencing reformact requires including or
counting those convictions. Prior convictions that were not included
in crimnal history or in the offender score shall be included upon any
resentencing to ensure inposition of an accurate sentence.

Passed by the House April 14, 2011.

Passed by the Senate April 8, 2011.

Approved by the Governor April 27, 2011.

Filed in Ofice of Secretary of State April 27, 2011.
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