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ENGROSSED SUBSTI TUTE HOUSE BI LL 1332

AS AMENDED BY THE SENATE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Local Governnment (originally sponsored by Representatives
Eddy, Anderson, Goodnan, Takko, Liias, Springer, Rodne, Hurst, and
Thari nger)

READ FI RST TI ME 02/ 01/ 11.

AN ACT Relating to the joint provision and managenent of nuni ci pal
wat er, wastewater, stormand flood water, and related utility services;
anmendi ng RCW 4. 96. 010, 86.09. 720, and 86. 15. 035; adding a new section
to chapter 82.04 RCW adding a new section to chapter 82.08 RCW adding
a new section to chapter 82.12 RCW adding a new section to chapter
82.16 RCW and adding a new chapter to Title 39 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. TITLE OF ACT--DECLARATI ON OF PURPCSE. (1)
This act shall be known as the joint nmunicipal utility services act.

(2) It is the purpose of this act to inprove the ability of |ocal
governnent utilities to plan, finance, construct, acquire, naintain,
operate, and provide facilities and utility services to the public, and
to reduce costs and inprove the benefits, efficiency, and quality of
utility services.

(3) This act is intended to facilitate joint nunicipal utility
services and is not intended to expand the types of services provided
by | ocal governnents or their utilities. Further, nothing in this act
is intended to alter the regulatory powers of cities, counties, or
ot her | ocal governnents or state agencies that exercise such powers.

p. 1 ESHB 1332. SL
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Further, nothing in this act may be construed to alter the underlying
authority of the units of |ocal governnent that enter into agreenents
under this act or to dimnish in any way the authority of |ocal
governnents to enter into agreenents under chapter 39.34 RCW or ot her
applicable | aw.

NEW SECTION. Sec. 2. DEFIN TIONS. The definitions in this
section apply throughout this chapter unless the context <clearly
requires otherw se.

(1) "Agreenent"” neans a joint nmunicipal utility services agreenent,
anong nenbers, that forns an authority, as nore fully described in this
chapter.

(2) "Authority" means a joint nmunicipal utility services authority
formed under this chapter

(3) "Board of directors” or "board" neans the board of directors of
an authority.

(4) "Menber" nmeans a city, town, county, water-sewer district,
public wutility district, other special purpose district, municipal
corporation, or other unit of |ocal governnent of this or another state
that provides utility services, and any Indian tribe recogni zed as such
by the United States governnent, that is a party to an agreenent
form ng an authority.

(5) "Utility services," for purposes of this chapter, neans any or
all of the follow ng functions: The provision of retail or whol esale
water supply and water conservation services; the provision of
wast ewater, sewage, or septage collection, handling, treatnent,
transm ssi on, or disposal services; the provision of point and nonpoi nt
wat er pollution nonitoring prograns; the provision for the generation,
production, storage, distribution, use, or managenent of reclained
wat er; and the managenent and handling of stormwater, surface water,
drai nage, and fl ood waters.

NEW_ SECTION. Sec. 3. FORMATION OF JONT MJINICIPAL UTILITY
SERVI CES AUTHCRI Tl ES- - CHARACTERI STI CS- - SUBSTANTI VE  POVERS. (1) An
authority may be fornmed by two or nore nenbers pursuant to this chapter
by execution of a joint nunicipal utility services agreenent that
materially conplies with the requirenents of section 5 of this act.
Except as otherwi se provided in section 8 of this act, at the tinme of

ESHB 1332. SL p. 2
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execution of an agreenent each nmenber nust be providing the type of
utility service or services that will be provided by the authority.
The agreenent nust be approved by the |egislative authority of each of
the nenbers. The agreenent nust be filed with the Washington state
secretary of state, who nust provide a certificate of filing wth
respect to any authority. An authority shall be deened to have been
formed as of the date of that filing. The formation and activities of
an authority, and the adm ssion or wthdrawal of mnenbers, are not
subject to review by any boundary review board. Any anendnents to an
agreement nust be filed with the WAashi ngton state secretary of state,
and wi || beconme effective on the date of filing.

(2) An authority is a nunicipal corporation. Subject to section
4(3) of this act, the provisions of a joint nmunicipal utility services
agreenent, and any |limtations inposed pursuant to section 5 of this
act: (a) An authority may performor provide any or all of the utility
service or services that all of 1its nenbers, other than tribal
government nenbers, performor provide under applicable law, and (b) in
performng or providing those utility services, an authority my
exercise any or all of the powers described in section 4(1) of this
act .

(3) An authority shall be entitled to all the immunities and
exenptions that are available to l|ocal governnental entities under
applicable law, including without limtation the provisions of chapter
4.96 RCW Notwi thstanding this subsection (3), if all of an
authority's nmenbers are the sane type of Washington | ocal governnent
entity, then the immunities and exenptions available to that type of
entity shall govern.

(4) Nothing in this chapter shall dimnish a nmenber's powers in
connection wth its provision or managenent of utility services, or its
taxing power with respect to those services, nor does this chapter
dimnish in any way the authority of |ocal governnents to enter into
agreenents under chapter 39.34 RCWor other applicable | aw

(5) Nothing in this chapter shall inpair or dimnish a valid water
right, including rights established under state law and rights
est abl i shed under federal |aw.

NEW SECTI ON. Sec. 4. CORPORATE POVNERS OF JO NT MUNI Cl PAL UTILITY
SERVI CES AUTHORI TIES. (1) For the purpose of performng or providing

p. 3 ESHB 1332. SL



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDNNMNDNMNMNMNMNNMNPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N Ok W DN BEe o

utility services, and subject to subsection (3) of this section and
section 5 of this act, an authority has and is entitled to exercise the
foll ow ng powers

(a) To sue and be sued, conplain and defend, in its corporate nane;

(b) To have a corporate seal which nay be altered at pleasure, and
to use the sane by causing it, or a facsimle thereof, to be inpressed
or affixed or in any other manner reproduced;

(c) To purchase, take, receive, take by | ease, condem, receive by
grant, or otherw se acquire, and to own, hold, inprove, use, operate,
mai ntain, add to, extend, and fully control the use of and otherw se
deal in and with, real or personal property or property rights,
including without limtation water and water rights, or other assets,
or any interest therein, wherever situated,

(d) To sell, convey, |ease out, exchange, transfer, surplus, and
ot herwi se di spose of all or any part of its property and assets;

(e) To incur liabilities for any of its utility services purposes,
to borrow nobney at such rates of interest as the authority may
determ ne, to issue its bonds, notes, and other obligations, and to
pl edge any or all of its revenues to the repaynent of bonds, notes, and
ot her obligati ons;

(f) To enter into contracts for any of its utility services
pur poses with any individual or entity, both public and private, and to
enter into intergovernnental agreenents with its nenbers and with ot her
publ i c agenci es;

(g) To be eligible to apply for and to receive state, federal, and
private grants, loans, and assistance that any of its nenbers are
eligible to receive in connection with the developnent, design,
acqui sition, construction, maintenance, and/or operation of facilities
and prograns for utility services;

(h) To adopt and alter rules, policies, and guidelines, not
i nconsistent wwth this chapter or with other laws of this state, for
the admnistration and regulation of the affairs and assets of the
aut hority;

(i) To obtain insurance, to self-insure, and to participate in pool
I nsurance prograns;

(j) To indemify any officer, director, enployee, volunteer, or
former officer, enployee, or volunteer, or any nenber, for acts,

ESHB 1332. SL p. 4
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errors, or onm ssions perforned in the exercise of their duties in the
manner approved by the board;

(k) To enploy such persons, as public enployees, that the board
determ nes are needed to carry out the authority's purposes and to fix
wages, salaries, and benefits, and to establish any bond requirenents
for those enpl oyees;

(I') To provide for and pay pensions and participate in pension
pl ans and other benefit plans for any or all of its officers or
enpl oyees, as public enpl oyees;

(m To determne and inpose fees, rates, and charges for its
utility services;

(n) Subject to section 5(20) of this act, to have a lien for
del i nquent and unpaid rates and charges for retail connections and
retail utility service to the public, together with recording fees and
penalties (not exceeding eight percent) determined by the board,
including interest (at a rate determ ned by the board) on such rates,
charges, fees, and penalties, against the premses to which such
service has been furnished or is available, which lien shall be
superior to all other liens and encunbrances except general taxes and
| ocal and special assessnents;

(o) To make expenditures to pronote and advertise its prograns,
educate its nmenbers, custoners, and the general public, and provide and
support conservation and other practices in connection with providing
utility services;

(p) Wth the consent of the mnmenber wthin whose geographic
boundaries an authority is so acting, to conpel all property owners
within an area served by a wastewater collection system owned or
operated by an authority to connect their private drain and sewer
systems with that system or to participate in and follow the
requirenents of an inspection and maintenance program for on-site
systens, and to pay associ ated rates and charges, under such terns and
conditions, and such penalties, as the board shall prescribe by
resol ution;

(q) Wth the consent of the nenber wthin whose geographic or
service area boundaries an authority is so acting, to create |oca
i nprovenent districts or utility local inprovenent districts, to inpose
and col l ect assessnents and to issue bonds and notes, all consistent
with the statutes governing local inprovenent districts or utility

p. 5 ESHB 1332. SL
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| ocal inprovenent districts applicable to the nenber that has provided
such consent. Notw t hstanding this subsection (1)(q), the guaranty
fund provisions of chapter 35.54 RCW shall not apply to a |ocal
i nprovenent district created by an authority;

(r) To receive contributions or other transfers of real and
personal property and property rights, noney, other assets, and
franchi se rights, wherever situated, fromits nenbers or fromany ot her
per son;

(s) To prepare and submt plans relating to utility services on
behal f of itself or its nmenbers;

(t) Totermnate its operations, wind up its affairs, dissolve, and
provide for the handling and distribution of its assets and liabilities
in a manner consistent with the applicabl e agreenent;

(u) To transfer its assets, rights, obligations, and liabilities to
a successor entity, including without limtation a successor authority
or muni ci pal corporation;

(v) Subject to subsection (3) of this section, section 5 of this
act, and applicable law, to have and exercise any other corporate
powers capabl e of being exercised by any of its nmenbers in providing
utility services;

(2) An authority, as a nunicipal corporation, is subject to the
public records act (chapter 42.56 RCW, the open public neetings act
(chapter 42.30 RCW, and the code of ethics for nunicipal officers
(chapter 42.23 RCW, and an authority is subject to audit by the state
audi t or under chapter 43.09 RCW

(3) In the exercise of its powers in connection with performng or
providing utility services, an authority is subject to the foll ow ng:

(a) An authority has no power to | evy taxes.

(b) An authority has the power of em nent domain as necessary to
performor provide utility services, but only if all of its nenbers,
other than tribal governnent nenbers, have powers of em nent domain.
Further, an authority may exercise the power of em nent domain only
pursuant to the provisions of Washington | aw, in the manner and subj ect
to the statutory limtations applicable to one or nore of its
Washi ngton | ocal governnent nenbers. |If all of its nenbers are the
sane type of Washi ngton governnental entity, then the statute governing
t he exercise of em nent domain by that type of entity shall govern. An
authority may not exercise the power of em nent domain with respect to

ESHB 1332. SL p. 6
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property owned by a city, town, county, special purpose district,
authority, or other unit of |local governnent, but may acquire or use
such property under nutually agreed upon terns and conditi ons.

(c) An authority may pledge its revenues in connection with its
obligations, and may acquire property or property rights through and
subject to the terns of a conditional sales contract, a real estate
contract, or a financing contract under chapter 39.94 RCW or other
federal or state financing program However, an authority nust not in
any ot her manner nortgage or provide security interests inits real or
personal property or property rights. As a local governnmental entity
w thout taxing power, an authority may not issue general obligation
bonds. However, an authority may pledge its full faith and credit to
the paynent of anmounts due pursuant to a financing contract under
chapter 39.94 RCWor other federal or state financing program

(d) In order for an authority to provide a particular utility
service in a geographical area, one or nore of its nenbers nust have
authority, under applicable law, to provide that wutility service in
t hat geographi cal area.

(e) As a separate nunicipal corporation, an authority's obligations
and liabilities are its own and are not obligations or liabilities of
its nmenbers except to the extent and in the manner established under
the provisions of an agreenent or otherwi se expressly provided by
contract.

(f) Upon its dissolution, after provision is mde for an
authority's liabilities, remaining assets nust be distributed to a
successor entity, or to one or nore of the nenbers, or to another
public body of this state.

NEW SECTI ON.  Sec. 5. ELEMENTS OF JO NT MUNI Cl PAL UTI LI TY SERVI CES
AGREEMENTS. A joint nunicipal utility services agreenment that forns
and governs an authority nust include the elenents described in this
section, together with such other provisions an authority's nenbers
deem appropriate. However, the failure of an agreenent to include each
and every one of the elenents described in this section shall not
render the agreenent invalid. An agreenent nust:

(1) ldentify the nenbers, together with conditions upon which
additional nenbers that are providing utility services may join the
authority, the conditions upon which nenbers may or nust wthdraw,

p. 7 ESHB 1332. SL
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i ncluding provisions for handling of relevant assets and liabilities
upon a wthdrawal, and the effect of boundary adjustnents of the
aut hority and boundary adj ustnents between or anong nenbers;

(2) State the nane of the authority;

(3) Describe the utility services that the authority wll provide;

(4) Specify how the nunber of directors of the authority's board
wll be determ ned, and how those directors will be appointed. Each
director on the board of an authority nust be an elected official of a
menber. Except as |limted by an agreenent, an authority's board nmay
exercise the authority's powers;

(5) Describe how votes of the nmenbers represented on the
authority's board are to be weighted, and set forth any [imtations on
the exercise of powers of the authority's board, which may include, by
way of exanple, requirenents that certain decisions be nade by a
supermgjority of nmenbers represented on an authority's board, based on
t he nunber of nenbers and/or sonme other factor or factors, and that
certain decisions be ratified by the legislative authorities of the
menbers;

(6) Describe howthe agreenent is to be anended;

(7) Describe howthe authority's rules may be adopted and anended;

(8) Specify the circunstances under which the authority may be
di ssolved, and how it my termnate its operations, wind up its
affairs, and provide for the handling, assunption, and/or distribution
of its assets and liabilities;

(9) List any legally authorized substantive or corporate powers
that the authority will not exercise;

(10) Specify under which personnel [aws the authority wll operate,
whi ch may be the personnel |aws applicable to any one of its Washi ngton
| ocal governnent nenbers;

(11) Specify under which public works and procurenment |aws the
authority will operate, which nay be the public works and procurenent
| aws applicable to any one of its Washi ngton | ocal governnment nenbers;

(12) Consistent with section 4(3)(b) of this act, specify under
whi ch Washi ngt on em nent domain | aws any condemati ons by the authority
w Il be subject;

(13) Specify how the treasurer of the authority will be appointed,
whi ch may be an officer or enployee of the authority, the treasurer or
chief finance officer of any Washi ngton | ocal governnent nenber, or the

ESHB 1332. SL p. 8
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treasurer of any Washi ngton county in which any nenber of the authority
is |located. However, if the total nunber of utility custoners of all
of the nenbers of an authority does not exceed two thousand five
hundred, the treasurer of an authority nust be either the treasurer of
any nenber or the treasurer of a county in which any nenber of the
authority is | ocated;

(14) Specify wunder which Washington state statute or statutes
surplus property of the authority will be disposed;

(15) Describe how the authority's budgets wll be prepared and
adopt ed;

(16) Describe how any assets of nenbers that are transferred to or
managed by the authority will be accounted for;

(17) Cenerally describe the financial obligations of nenbers to the

aut hority;
(18) Describe how rates and charges inposed by the authority, if
any, wll be determ ned. An agreenent may specify a specific

Washi ngton state statute applicable to one or all of its nenbers for
the purpose of governing rate-setting criteria applicable to retail
custoners, if any;

(19) Specify the Washington state statute or statutes under which
bonds, notes, and other obligations of the authority will be issued for
t he purpose of performng or providing utility services, which nust be
a bond issuance statute applicable to one or nore of its nenbers other
than a tribal nenber. If all of its nenbers are the sanme type of
Washi ngton governnental entity, then a Washington state statute or
statutes governing the issuance of bonds, notes, and other obligations
i ssued by that type of entity shall govern;

(20) Specify under which Washington state statute or statutes any
liens of an authority shall be exercised, which nust be statutes
applicable to the type or types of utility service for which the lien
shal | apply. Further, if all of its nenbers are the sane type of
Washi ngton governnental entity, then the statute or statutes governing
that type of entity shall govern;

(21) Include any other provisions deenmed necessary and appropriate
by t he nenbers.

NEW SECTI ON. Sec. 6. AUTHORI TY OF MEMBERS TO ASSI ST AUTHORI TY AND
TO TRANSFER FUNDS, PROPERTY, AND OTHER ASSETS. For the purpose of

p. 9 ESHB 1332. SL
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assisting the authority in providing utility services, the nenbers of
an authority are authorized, wth or wthout paynment or other
consideration and without submtting the matter to the electors of
t hose nenbers, to |ease, convey, transfer, assign, or otherw se make
available to an authority any noney, real or personal property or
property rights, other assets including |licenses, water rights (subject
to applicable |law), other property (whether held by a menber's utility
or by a nenber's general governnent), or franchises or rights
t her eunder .

NEW SECTION.  Sec. 7. TAX EXEMPTIONS AND PREFERENCES. (1) As a
muni ci pal corporation, the property of an authority is exenpt from
t axati on.

(2) An authority is entitled to all of the exenptions from or
preferences with respect to taxes that are available to any or all of
its nmenbers, other than a tribal nenber, in connection with the
provi sion or managenent of utility services.

NEW_SECTION. Sec. 8. CONVERSION OF EXISTING ENTITIES |NTO
AUTHORI TI ES. (1) Any intergovernnmental entity formed under chapter
39.34 RCWor other applicable | aw may becone a joint nunicipal utility
services authority and be entitled to all the powers and privileges
avai |l abl e under this chapter, if: (a) The public agencies that are
parties to an existing interlocal agreenment woul d otherw se be eligible
to forman authority to provide the relevant utility services; (b) the
public agencies that are parties to the existing interlocal agreenent
anmend, restate, or replace that interlocal agreenent so that it
materially conplies with the requirenents of section 5 of this act; (c)
the anended, restated, or replacenment agreenent is filed with the
Washi ngton state secretary of state consistent with section 3 of this
act; and (d) the anended, restated, or replacenent agreenent expressly
provides that all rights and obligations of the entity fornerly
exi sting under <chapter 39.34 RCW or other applicable law shal
thereafter be the obligations of the new authority created under this
chapter. Upon conpliance with those requirenents, the new authority
shall be a successor of the former intergovernnental entity for all
purposes, and all rights and obligations of the fornmer entity shal
transfer to the new authority. Those obligations shall be treated as

ESHB 1332. SL p. 10
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havi ng been incurred, entered into, or issued by the new authority, and
those obligations shall remain in full force and effect and shal
continue to be enforceable in accordance with their terms.

(2) If an interlocal agreenent under chapter 39.34 RCW or other
applicable lawrelating to utility services includes anong its original
participants a city or county that does not itself provide or no | onger
provides utility services, that city or county may continue as a party
to the anended, restated, or replacenent agreenent and shall be treated
as a nenber for all purposes under this chapter.

NEW__ SECTI ON.  Sec. 9. PONERS CONFERRED BY CHAPTER ARE
SUPPLEMENTAL. The powers and authority conferred by this chapter shal
be construed as in addition and supplenmental to powers or authority
conferred by any other |aw, and nothing contained in this chapter shal
be construed as limting any ot her powers or authority of any nenber or
any other entity formed under chapter 39.34 RCW or other applicable
I aw.

Sec. 10. RCW4.96.010 and 2001 ¢ 119 s 1 are each anended to read
as follows:

(L Al | ocal gover nnent al entities, whether acting in a
governnmental or proprietary capacity, shall be liable for danmnages
arising out of their tortious conduct, or the tortious conduct of their
past or present officers, enployees, or volunteers while performng or
in good faith purporting to performtheir official duties, to the sane
extent as if they were a private person or corporation. Filing a claim
for damages wthin the tine allowed by law shall be a condition
precedent to the commencenent of any action claimng damages. The | aws
specifying the content for such clainms shall be liberally construed so
t hat substantial conpliance therewith will be deened satisfactory.

(2) Unless the context clearly requires otherw se, for the purposes
of this chapter, "local governnental entity" means a county, city,
town, special district, municipal corporation as defined in RCW
39. 50. 010, quasi-nunicipal corporation, any_joint nunicipal utility
services authority, any entity created by public agencies under RCW
39. 34. 030, or public hospital.

(3) For the purposes of this chapter, "volunteer"” is defined
according to RCW51. 12. 035.

p. 11 ESHB 1332. SL
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NEW SECTION. Sec. 11. A new section is added to chapter 82.04 RCW
to read as foll ows:

This chapter does not apply to any paynents between, or any
transfer of assets to or from a joint municipal utility services
authority created under chapter 39.--- RCW (the new chapter created in
section 17 of this act) and any of its nenbers.

NEW SECTION. Sec. 12. A new section is added to chapter 82.08 RCW
to read as foll ows:

The tax levied by RCW82.08.020 shall not apply to any sales, or
transfers made, to or froma joint nunicipal utility services authority
formed under chapter 39.--- RCW(the new chapter created in section 17
of this act) and any of its nenbers.

NEW SECTION. Sec. 13. A new section is added to chapter 82.12 RCW
to read as foll ows:

The tax levied by RCW82.12.020 shall not apply to any sales, or
uses by, or transfers made, to or from a joint nunicipal utility
services authority fornmed under chapter 39.--- RCW (the new chapter
created in section 17 of this act) and any of its nenbers.

NEW SECTION. Sec. 14. A newsection is added to chapter 82.16 RCW
to read as foll ows:

This chapter does not apply to any paynents between, or any
transfer of assets to or from a joint municipal utility services
authority created under chapter 39.--- RCW (the new chapter created in
section 17 of this act) and any of its nenbers.

Sec. 15. RCW86.09.720 and 2003 ¢ 327 s 18 are each anended to
read as foll ows:

In addition to the authority provided in this chapter, flood
control districts may participate in and expend revenue on cooperative
wat er shed managenent arrangenents and actions, including ((watershed
ranagerent—partnerships—under—ROAN39-34-210)) wthout limtation those
under chapter 39.34 RCW _under chapter 39.--- RCW (the new chapter
created in section 17 of this act), and under other intergovernnental
agreenents authorized by law, for purposes of water supply, water
quality, and water resource and habitat protection and nanagenent.
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Sec. 16. RCW86.15.035 and 2003 ¢ 327 s 19 are each anmended to
read as foll ows:

In addition to the authority provided in this chapter, flood
control zone districts may participate in and expend revenue on
cooperative watershed managenent arrangenents and actions, including
( { watershed —managerent — partrerships —under —ROAV-39-34-240)) w t hout
[imtation those under chapter 39.34 RCW under chapter 39.--- RCW(the
new chapter created in_section 17 of this act), and under other

i ntergovernnmental agreenments authorized by |aw, for purposes of water
supply, water quality, and water resource and habitat protection and
managenent .

NEW SECTION. Sec. 17. CODIFICATION. Sections 1 through 9 of this
act constitute a new chapter in Title 39 RCW

Passed by the House April 15, 2011.

Passed by the Senate April 7, 2011.

Approved by the Governor May 5, 2011.

Filed in Ofice of Secretary of State May 6, 2011.
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