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ENGROSSED SUBSTI TUTE HOUSE BI LL 1346

Passed Legislature - 2011 1st Special Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Ways & Means (originally sponsored by Representative Hunter;
by request of Departnent of Revenue)

READ FI RST TI ME 02/ 16/ 11.

AN ACT Relating to meking changes to |laws adm nistered by the
departnment of revenue that do not create any new or broaden any
existing tax preference as defined in RCWA43.136.021 or increase any
person's tax burden; anmendi ng RCW82. 04. 220, 82.12.040, and 43. 06. 400;
and repealing RCW82. 16. 140 and 82. 32. 570.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

PART |
TECHNI CAL CORRECTI ONS AND CLARI FI CATI ON

Sec. 101. RCW82.04.220 and 2010 1st sp.s. ¢ 23 s 102 are each
anmended to read as foll ows:

(1) There is levied and collected from every person that has a
substantial nexus with this state a tax for the act or privilege of
engaging in business activities. The tax 1is neasured by the
application of rates against value of products, gross proceeds of
sal es, or gross inconme of the business, as the case may be.

(2) A person who has a substantial nexus with this state in any tax
year under the provisions of RCW 82.04.067 will be deened to have a
substantial nexus with this state for the follow ng tax year.

p. 1 ESHB 1346. SL
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NEW SECTION. Sec. 102. The following acts or parts of acts are
each repeal ed:

(1) RCWB82.16. 140 (Renewabl e energy systemcost recovery--Report to
| egi sl ature) and 2010 ¢ 202 s 4 & 2005 ¢ 300 s 5; and

(2) RCW 82.32.570 (Snelter tax incentives--Coals--Annual report)
and 2010 1st sp.s. ¢ 2 s 6, 2006 ¢ 182 s 6, & 2004 c 24 s 14.

Sec. 103. RCW82.12.040 and 2010 c¢ 106 s 221 are each anended to
read as foll ows:

(1) Every person who nmaintains inthis state a place of business or
a stock of goods, or engages in business activities within this state,
shall obtain from the departnment a certificate of registration, and
shall, at the tinme of making sales of tangible personal property,
digital goods, digital codes, digital automated services, extended
warranties, or sales of any service defined as a retail sale in RCW
82.04.050 (2) (a) or (g), (3)(a), or (6)(b), or making transfers of
ei ther possession or title, or both, of tangible personal property for
use in this state, collect from the purchasers or transferees the tax
i nposed under this chapter. The tax to be collected under this section
must be in an anount equal to the purchase price nultiplied by the rate
in effect for the retail sales tax under RCW 82.08.020. For the
pur poses of this chapter, the phrase "maintains in this state a pl ace

of business" shall include the solicitation of sales and/or taking of
orders by sales agents or traveling representatives. For the purposes
of this chapter, "engages in business activity wthin this state"

i ncl udes every activity which is sufficient under the Constitution of
the United States for this state to require collection of tax under
this chapter. The departnent nust in rules specify activities which
constitute engaging in business activity within this state, and nust
keep the rules current with future court interpretations of the
Constitution of the United States.

(2) Every person who engages in this state in the business of
acting as an independent selling agent for persons who do not hold a
valid certificate of registration, and who receives conpensation by
reason of sales of tangible personal property, digital goods, digital
codes, digital automated services, extended warranties, or sales of any
service defined as a retail sale in RCW 82.04.050 (2) (a) or (9)
(3)(a), or (6)(b), of his or her principals for use in this state

ESHB 1346. SL p. 2
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must, at the tinme such sales are made, collect fromthe purchasers the
tax inposed on the purchase price under this chapter, and for that
purpose is deened a retailer as defined in this chapter.

(3) The tax required to be collected by this chapter is deened to
be held in trust by the retailer until paidto the departnent, and any
retailer who appropriates or converts the tax collected to the
retailer's own use or to any use other than the paynent of the tax
provi ded herein to the extent that the noney required to be collected
is not avail able for paynment on the due date as prescribed is guilty of
a m sdeneanor. In case any seller fails to collect the tax herein
i nposed or having collected the tax, fails to pay the sane to the
departnent in the manner prescribed, whether such failure is the result
of the seller's own acts or the result of acts or conditions beyond the
seller's control, the seller is nevertheless personally liable to the
state for the ambunt of such tax, unless the seller has taken fromthe
buyer a copy of a direct pay permt issued under RCW82. 32. 087.

(4) Any retailer who refunds, remts, or rebates to a purchaser, or
transferee, either directly or indirectly, and by whatever neans, al
or any part of the tax levied by this chapter is guilty of a
m sdeneanor .

(5) Notwi thstandi ng subsections (1) through (4) of this section
any person making sales is not obligated to collect the tax inposed by
this chapter if:

(a) The person's activities in this state, whether conducted
directly or through another person, are limted to:

(i) The storage, dissem nation, or display of adverti sing;

(1i) The taking of orders; or

(1i1) The processing of paynents; and

(b) The activities are conducted electronically via a web site on
a server or other conputer equi pnent |ocated in Washi ngton that is not
owned or operated by the person naking sales into this state nor owned
or operated by an affiliated person. "Affiliated persons" has the sane
meani ng as provided in RCW82. 04. 424.

(6) Subsection (5) of this section expires when: (a) The United
States congress grants individual states the authority to inpose sales
and use tax collection duties on renote sellers; or (b) it 1is
determined by a court of conpetent jurisdiction, in a judgnment not

p. 3 ESHB 1346. SL
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subject to review, that a state can inpose sales and use tax collection
duties on renote sellers.

(7) Notw thstandi ng subsections (1) through (4) of this section
any person making sales is not obligated to collect the tax inposed by
this chapter if the person would have been obligated to collect retai
sales tax on the sale absent a specific exenption provided in chapter
82.08 RCW and there is no corresponding use tax exenption in this
chapter. Nothing in this subsection (7) may be construed as relieving
purchasers fromliability for reporting and remtting the tax due under
this chapter directly to the departnent.

(8) Notwi thstandi ng_subsections (1) through (4) of this_section
any person making sales is not obligated to collect the tax inposed by

this chapter if the state is prohibited under the Constitution or | aws

of the United States from requiring the person to collect the tax
i nposed by this chapter.

PART 11|
TEMPORARI LY NARROW NG THE SCOPE OF THE EXEMPTI ON STUDY

Sec. 201. RCW43.06.400 and 1999 ¢ 372 s 5 are each anended to
read as foll ows:

(1) Beginning in January 1984, and in January of every fourth year
thereafter, the departnent of revenue ((shal)) nust submt to the
| egislature prior to the regular session a listing of the amunt of
reduction for the current and next biennium in the revenues of the
state or the revenues of |ocal governnent collected by the state as a
result of tax exenptions. The listing ((shal+)) nust include an
estimate of the revenue |l ost fromthe tax exenption, the purpose of the
tax exenption, the persons, organizations, or parts of the popul ation
whi ch benefit from the tax exenption, and whether or not the tax
exenption conflicts with another state program The listing ((shalt))
must include but not be limted to the follow ng revenue sources:

((5)) (a) Real and personal property tax exenptions under Title
84 RCW

((£2)) (b) Business and occupation tax exenptions, deductions, and
credits under chapter 82. 04 RCW

((63))) (c) Retail sales and use tax exenptions under chapters
82.08, 82.12, and 82.14 RCW

ESHB 1346. SL p. 4
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((64))) (d) Public utility tax exenptions and deductions under
chapter 82.16 RCW

((65))) (e) Food fish and shellfish tax exenptions under chapter
82. 27 RCW

((66))) (f) Leasehold excise tax exenptions under chapter 82.29A
RCW

((6)) (g) Mtor vehicle and special fuel tax exenptions and
refunds under chapters 82.36 and 82. 38 RCW

((68))) (h) Aircraft fuel tax exenptions under chapter 82.42 RCW

((69Y)) (i) Motor vehicle excise tax exclusions under chapter 82.44
RCW and

((6283)) (1) Insurance prem uns tax exenptions under chapter 48.14
RCW

(2) The departnent of revenue ((shalkt)) nust prepare the listing
required by this section wth the assistance of any other agencies or
departnents as may be required.

(3) The departnent of revenue ((shakl)) nust present the listing to
t he ways and neans conm ttees of each house in public hearings.

(4) Beginning in January 1984, and every four years thereafter the
governor is requested to review the report from the departnent of
revenue and may submit recommendations to the legislature wth respect
to the repeal or nodification of any tax exenption. The ways and neans
comm ttees of each house and the appropriate standing conmttee of each
house ((shalt+)) nust hold public hearings and take appropriate action
on the recommendati ons submtted by the governor.

(5) As used in this section, "tax exenption" neans an exenption,
excl usion, or deduction fromthe base of a tax; a credit against a tax;
a deferral of a tax; or a preferential tax rate.

(6) For purposes of the listing due in January 2012, the depart nent
of revenue does not have to prepare or update the listing with respect
to any tax exenption that would not be likely to increase state revenue
if the exenption was repeal ed or otherw se elim nated.

Passed by the House May 22, 2011.

Passed by the Senate May 25, 2011.

Approved by the Governor June 7, 2011.

Filed in Ofice of Secretary of State June 8, 2011.
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