CERTI FI CATI ON OF ENROLLMENT

ENGROSSED SUBSTI TUTE HOUSE BI LL 1489

Chapter 73, Laws of 2011

(partial

vet 0)

62nd Legi sl ature
2011 Regul ar Session

WATER QUALI TY- - FERTI LI ZER RESTRI CT1 ONS

EFFECTI VE DATE: 01/01/13

Passed by the House April 1, 2011
Yeas 56 Nays 37

FRANK CHOPP

Speaker of the House of Representatives

Passed by the Senate March 25, 2011
Yeas 32 Nays 16

BRAD OVEN

Presi dent of the Senate

Approved April 14, 2011, 10:44 a.m,
w th the exception of Section 4 which is
vet oed.

CHRI STI NE GREGA RE

Governor of the State of Washi ngton

CERTI FI CATE

I, Barbara Baker, Chief derk of
the House of Representatives of
the State of Washington, do hereby
certify that the attached is
ENGROSSED SUBSTI TUTE HOUSE BILL
1489 as passed by the House of
Representatives and the Senate on
t he dates hereon set forth.

BARBARA BAKER
Chi ef derk

FI LED
April 14, 2011

Secretary of State
State of Washi ngton



(62 A W DN P

©O© 00 N O

10
11
12
13
14
15
16
17
18
19

ENGROSSED SUBSTI TUTE HOUSE BI LL 1489

AS AMENDED BY THE SENATE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Environnment (originally sponsored by Representatives
Billig, Morris, Fr ockt , Carlyle, Crouse, Ryu, Fi nn, Ji nki ns,
Fitzgi bbon, Tharinger, Rolfes, Liias, Mdscoso, Stanford, Dunshee,
Pettigrew, Ladenburg, Ornsby, Van De Wge, Meller, Hunt, Pedersen

Maxwel |, Roberts, Reykdal, Kagi, Darneille, dibborn, Jacks, and
Kenney)

READ FI RST TI ME 02/ 15/ 11.

AN ACT Relating to protecting water quality through restrictions on
fertilizer containing phosphorus; amending RCW 15.54.270, 15.54.470
and 15.54.474; adding a new section to chapter 15.54 RCW and providi ng
an effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW15.54.270 and 1998 ¢ 36 s 2 are each anended to read
as follows:

((Ferrws—used—+n)) The definitions in this section apply throughout
this chapter ((havethereaninggiventotheminthisechapter)) unless
the context clearly ((+ndiecates)) requires otherw se.

(1) "Brand" neans a term design, or trademark used in connection
wth the distribution and sale of one or nore grades of comerci al
fertilizers.

(2) "Bulk fertilizer" nmeans commercial fertilizer distributed in a
nonpackaged form such as, but not limted to, tote bags, tote tanks,
bi ns, tanks, trailers, spreader trucks, and railcars.

(3) "Calcium carbonate equivalent” neans the acid-neutralizing
capacity of an agricultural limng material expressed as a weight
percent age of cal ci umcarbonate.

p. 1 ESHB 1489. SL
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(4) "Commercial fertilizer" means a substance containing one or
nore recogni zed plant nutrients and that is used for its plant nutrient
content or that is designated for use or clained to have value in
pronoting plant growh, and shall include Iinmes, gypsum and
mani pul ated animal and vegetable nmanures. It does not include
unmani pul ated aninmal and vegetable nmanures, organic waste-derived
material, and other products exenpted by the departnent by rule.

(5) "Conposting" neans the controlled aerobic degradation of
organic waste materials. Natural decay of organic waste under
uncontroll ed conditions is not conposti ng.

(6) "Custoner-formula fertilizer" nmeans a mxture of conmmerci al
fertilizer or materials of which each batch is m xed according to the
specifications of the final purchaser.

(7) "Departnent"” means the departnent of agriculture of the state
of Washington or its duly authorized representative.

(8) "Director"” means the director of the departnent of agriculture.

(9) "Distribute" nmeans to inport, consign, manufacture, produce,
conpound, mx, or blend commercial fertilizer, or to offer for sale,
sell, barter, exchange, or otherw se supply commercial fertilizer in
this state.

(10) "Distributor” neans a person who distri butes.

(11) "Fertilizer material"™ neans a comrercial fertilizer that
ei ther:

(a) Contains inportant quantities of no nore than one of the
primary plant nutrients: N trogen, phosphate, and potash;

(b) Has eighty-five percent or nore of its plant nutrient content
present in the formof a single chem cal conpound; or

(c) Is derived from a plant or aninmal residue or by-product or
natural material deposit that has been processed in such away that its
content of plant nutrients has not been materially changed except by
purification and concentrati on.

(12) "Gade" neans the percentage of total nitrogen, available
phosphoric acid, and sol ubl e potash stated in whol e nunbers in the sane
ternms, order, and percentages as in the "guaranteed analysis," unless
otherwse allowed by a rule adopted by the departnent. Specialty
fertilizers may be guaranteed in fractional units of |ess than one
percent of total nitrogen, avail abl e phosphorus or phosphoric acid, and

ESHB 1489. SL p. 2
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sol ubl e potassiumor potash. Fertilizer materials, bone neal, manures,
and simlar materials may be guaranteed in fractional units.

(13) "CQuaranteed anal ysis."

(a) Until the director prescribes an alternative form of
"guar ant eed anal ysis" by rule the term"guaranteed anal ysis" shall nean
the m ninum percentage of plant nutrients claimed in the follow ng
order and form

Total nitrogen(N)  ............... percent
Available phosphoricacid (P,Os) .... percent
Solublepotash(K,0)  ............. percent

The percentage shall be stated in whole nunbers unl ess otherw se
al l oned by the departnent by rule.

The "guarant eed anal ysis" may al so i ncl ude el enental guarantees for
phosphorus (P) and potassi um ( K)

(b) For wunacidul ated mneral phosphatic material and basic slag,
bone, tankage, and other organic phosphatic materials, the total
phosphoric acid or degree of fineness nay al so be guarant eed.

(c) Guarantees for plant nutrients other than nitrogen, phosphorus,
and potassium shall be as allowed or required by rule of the
departrment. The guarantees for such other nutrients shall be expressed
in the formof the el ement.

(d) The guaranteed analysis for lines shall include the percentage
of calcium or nagnesium expressed as their carbonate; the calcium
carbonate equivalent as determned by nethods prescribed by the
associ ation of official analytical chem sts; and the m ni mum percent age
of material that will pass respectively a one hundred nmesh, sixty nesh,
and ten nmesh sieve. The nesh size declaration may al so include the
percentage of material that will pass additional nesh sizes.

(e) I'n conmercial fertilizer, the principal constituent of whichis
calciumsul fate (gypsun), the percentage of cal cium sul fate (CaSQ. 2H,0
shal | be given along with the percentage of total sulfur.

(14) "lInported fertilizer" means any fertilizer distributed into
Washi ngton fromany other state, province, or country.

(15) "Label" means the display of all witten, printed, or graphic

p. 3 ESHB 1489. SL



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNMNDNMNDNDDNDNMNDNMNMNMNNNMNPEPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0o N0 WDNPE OO oo N O P~ wWwDNNEe o

matter, upon the inmmediate container, or a statenent acconpanying a
fertilizer.

(16) "Labeling" includes all witten, printed, or graphic matter,
upon or acconpanying a comercial fertilizer, or advertisenent,
brochures, posters, television, and radio announcenents wused in
pronoting the sale of such fertilizer.

(17) "Licensee" neans the person who receives a license to
distribute a commercial fertilizer wunder the provisions of this
chapter.

(18) "Linme" neans a substance or a mxture of substances, the
princi pal constituent of which is calcium or mnagnesium carbonate,
hydr oxi de, or oxide, singly or conbined.

(19) "Manipul ati on" neans processed or treated in any nmanner,
including drying to a noisture content |l ess than thirty percent.

(20) "Manufacture" neans to conpound, produce, granulate, m X,
bl end, repackage, or otherwise alter the conposition of fertilizer
material s.

(21) "Mcronutrients" are: Boron; chlorine; cobalt; copper; iron;
manganese; nol ybdenum sodi um and zi nc.

(22) "Mcronutrient fertilizer" means a produced or inported
commer ci al fertilizer t hat cont ai ns commercially val uabl e
concentrations of mcronutrients but does not contain commercially
val uabl e concentrations of nitrogen, phosphoric acid, available
phosphorus, potash, cal cium magnesium or sulfur.

(23) "Oficial sanple" nmeans a sanple of commercial fertilizer
taken by the departnent and designated as "official" by the departnent.

(24) "Organic waste-derived material"” neans grass clippings,
| eaves, weeds, bark, plantings, prunings, and other vegetative wastes,
uncontam nated wood waste from logging and mlling operations, food
wast es, food processing wastes, and materials derived fromthese wastes
t hrough conmposting. "Organic waste-derived material" does not include
products that include biosolids.

(25) "Packaged fertilizer" means commercial fertilizers, either
agricultural or specialty, distributed in nonbul k form

(26) "Person" neans an individual, firm brokerage, partnership,
corporation, conpany, society, or association.

(27) "Percent" or "percentage" neans the percentage by weight.

ESHB 1489. SL p. 4
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(28) "Produce" nmeans to conmpound or fabricate a conmercial
fertilizer through a physical or chem cal process, or through m ning.
"Produce" does not include m xing, blending, or repackagi ng conmerci al
fertilizer products.

(29) "Registrant” nmeans the person who registers conmercial
fertilizer under the provisions of this chapter.

(30) "Specialty fertilizer" nmans a commercial fertilizer
distributed primarily for nonfarm use, such as, but not limted to, use
on honme gardens, |awns, shrubbery, flowers, golf courses, mnunicipa
par ks, ceneteries, greenhouses, and nurseries.

(31) "Ton" neans the net weight of two thousand pounds avoi rdupoi s.

(32) "Total nutrients" neans the sum of the percentages of tota
ni trogen, avail abl e phosphoric acid, and sol uble potash as guaranteed
and as determ ned by anal ysis.

(33) "Washington application rate" is calculated by wusing an
averaging period of up to four consecutive years that incorporates
agronomc rates that are representative of soil, crop rotation, and

climatic conditions in Washi ngton state.

(34) "Waste-derived fertilizer" nmeans a commercial fertilizer that
is derived in whole or in part fromsolid waste as defined in chapter
70.95 or 70.105 RCW or rules adopted thereunder, but does not include
fertilizers derived from biosolids or biosolids products regul ated
under chapter 70.95J RCW or wastewaters regul ated under chapter 90.48
RCW

(35)(a)  "Turf" nmeans land, including residential property,
comercial property, and_ publicly owned land, which is planted in
closely nowed, managed grass.

(b) "Turf" does not include pasture land, |and used to grow grass
for sod, or any other land used for agricultural production_ or
residential vegetable or flower gardening.

(36) "Turf fertilizer" neans a_ commercial fertilizer that
| abel ed for use on turf.

is

NEW SECTION. Sec. 2. A new section is added to chapter 15.54 RCW
to read as foll ows:

(1) A person may not:

(a) Except as otherwise provided in this section, apply turf
fertilizer that is | abel ed as containi ng phosphorus to turf;

p. 5 ESHB 1489. SL



© 00 N O Ul WDN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(b) Apply turf fertilizer |abel ed as containing phosphorus to turf
when the ground is frozen;

(c) Intentionally apply turf fertilizer |abeled as containing
phosphorus to an i npervious surface;

(d) Except as otherwise provided in this section, sell turf
fertilizer that is | abel ed as contai ni ng phosphorus; or

(e) Display turf fertilizer that 1is Iabeled as containing
phosphorus in aretail store unless the turf fertilizer is also clearly
| abel ed for a use permtted by this section.

(2) The prohibitions in this section on the application, sale, and
retail display of turf fertilizer that is |labeled as containing
phosphorus, other than the prohibitions in subsection (1)(b) and (c) of
this section, do not apply in the follow ng i nstances:

(a) Application for the purpose of establishing grass or repairing
damaged grass, using either seeds or sod, during the growi ng season in
whi ch the grass is established,

(b) Application to an area if the soil inthe area is deficient in
pl ant avail abl e phosphorus, as shown by a soil test perforned no nore
than thirty-six nonths before the application; or

(c) Application to pasture, interior house plants, flower and
veget abl e gardens | ocated on either public or private property, |and
used to grow grass for sod, or any land used for agricultural or
silvicultural production.

(3) If aretailer can show proof that a product prohibited for sale
under subsection (1)(d) and (e) of this section was in stock and
physically in the retail |ocation before January 1, 2012, that retail
| ocation may sell that product until it is sold out.

(4)(a) Nothing in this section

(i) Requires the enforcenent or nonitoring of conpliance with this
section by | ocal governnents; or

(1) Requi res | ocal governnments to participate in the
adm nistration of this section, including the verification of soil
tests under subsection (2)(b) of this section.

(b) Acity or county may not adopt a | ocal ordi nance regarding the
application or sale of turf fertilizer that is |abeled as containing
phosphorus that is |l ess restrictive than this section.

ESHB 1489. SL p. 6
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Sec. 3. RCW15.54.470 and 1998 ¢ 36 s 11 are each anended to read
as follows:

(1) Except for violations of section 2 of this act, any person who
violates any provision of this chapter shall be guilty of a
m sdeneanor, and the fines collected shall be disposed of as provided
under RCW15. 54. 480.

(2) Nothing in this chapter shall be considered as requiring the
departnent to report for prosecution or to cancel the registration of
a comrercial fertilizer product or to stop the sale of fertilizers for
violations of this chapter, when violations are of a mnor character,
and/ or when the departnent believes that the public interest wll be
served and protected by a suitable notice of the violation in witing.

(3) It shall be the duty of each prosecuting attorney to whom any
violation of this chapter is reported, to cause appropriate proceedi ngs
to be instituted and prosecuted in a court of conpetent jurisdiction
wi t hout del ay. Before the departnent reports a violation of this

chapter for such prosecution, an opportunity shall be given the
distributor to present his or her view in witing or orally to the
depart nent.

(4) The departnent is hereby authorized to apply for, and the court
authorized to grant, a tenporary or permanent injunction restraining
any person from violating or continuing to violate any of the
provisions of this chapter or any rule adopted under this chapter,
notw t hstandi ng the existence of any other renedy at law. Any such
i njunction shall be issued w thout bond.

*Sec. 4. RCW15.54.474 and 1998 ¢ 36 s 12 are each anended to read
as follows:

Except for violations of section 2 of this act, every person who
fails to conply wwth this chapter, or any rule adopted under it, may be
subjected to a civil penalty, as determned by the director, in an
anount of not nore than seven thousand five hundred dollars for every
such violation. Each and every such violation shall be a separate and
di stinct offense. Every person, who, through an act of conm ssion or
om ssion, procures, aids, or abets in the violation shall be considered
to have violated this chapter and may be subject to the penalty

p. 7 ESHB 1489. SL
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provided for in this section.

*Sec. 4 was vetoed. See nessage at end of chapter.

NEW SECTION. Sec. 5. This act takes effect January 1, 2013.

Passed by the House April 1, 2011.

Passed by the Senate March 25, 2011.

Approved by the Governor April 14, 2011, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State April 14, 2011.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, wthout ny approval as to Section 4,
Engrossed Substitute House Bill 1489 entitl ed:

"AN ACT Relating to protecting water quality through restrictions
on fertilizer containing phosphorus."”

This bill limts the use, sale, and retail display of turf fertilizer
t hat contai ns phosphorus, as of January 1, 2013.

Section 4 would prevent the Department of Agriculture from enforcing
the bill through the issuance of civil penalties. Wthout this tool,
t he Departnent woul d be unable to effectively inplenent the bill.

For this reason, | have vetoed Section 4 of Engrossed Substitute House
Bill 1489.

It is unfortunate that the final bill did not include the exenption
for fertilizers nade from biosolids, mnure and other organic
materials. These products provide a valued and beneficial use of
materials that would otherw se need to be managed as waste. Since the
bill is not effective wuntil January 2013, | would entertain
| egislation in 2012 to exenpt these organic products fromthe limts
established in the bill.

Wth the exception of Section 4, Engrossed Substitute House Bill 1489
is approved.”

ESHB 1489. SL p. 8
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