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ENGROSSED SUBSTI TUTE HOUSE BI LL 1509

AS AMENDED BY THE SENATE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Agriculture & Natural Resources (originally sponsored by
Representati ves Bl ake, Dunshee, and Ryu; by request of Comm ssioner of
Publ i ¢ Lands)

READ FI RST TI ME 02/ 16/ 11.

AN ACT Relating to the forestry riparian easenent progran anending
RCW 76. 13. 120, 76.13.140, and 76.13.160; addi ng new sections to chapter
76.13 RCW creating a new section; providing an effective date;
provi di ng an expiration date; and declaring an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW76.13.120 and 2004 ¢ 102 s 1 are each anended to read
as follows:

(1) The legislature finds that the state should acquire easenents
primarily along riparian and other sensitive aquatic areas from
gualifying small forest |andowners wlling to sell or donate such
easenents to the state provided that the state will not be required to
acquire such easenents if they are subject to unacceptable liabilities.
The legislature therefore establishes a forestry riparian easenent
program

(2) The definitions in this subsection apply throughout this
section and RCW 76. 13.100 ((and)), 76.13.110, 76.13.140, and 76.13.160
unl ess the context clearly requires otherw se.

(a) "Forestry riparian easenent” neans an easenent covering

p. 1 ESHB 1509. SL
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qualifying tinber granted voluntarily to the state by a qualifying
smal | forest | andowner.

(b) "Qualifying snmall forest |andowner” neans a | andowner neeting
all of the following characteristics as of the date_ the departnent
offers conpensation for a forestry riparian easenent:

(i) Is a snmall forest landowner as defined in_ (d) of this
subsection; and
(ii1) Is an_individual, partnership, corporation, or other

nongovernnental for-profit legal entity.

(c) "Qualifying tinber" neans those forest trees for_ which_ the
small  forest landowner is wlling to grant the state a_forestry
ri pari an easenent and nust neet all of the foll ow ng:

(i) The forest trees are covered by a forest practices application
that the small forest |andowner is required to | eave unharvested under
the rul es adopted under RCW 76.09.055 and 76.09.370 or that is nmade
uneconom ¢ to harvest by those rules((-—and—for—which—the—smwal-
| I . E I : . . .
. L rbert i aber)) :

(ii) The forest trees_are within or bordering a comercially
reasonabl e harvest unit as determ ned under rul es adopted by the forest
practices board, or ((t++nber)) for which an approved forest practices
application for tinber harvest cannot be obtained because of
restrictions under the forest practices rules;,

(iii) The forest trees are |located within, or_affected by forest
practices rules pertaining to any one, or all, of the follow ng:

(A) Riparian or other sensitive aquatic areas;

(B) Channel m gration zones; or

(C) Areas of potentially unstable slopes or landforns, verified by
the departnent, and nust neet all of the foll ow ng:

(I) Are addressed in a forest practices application;

(I1) Are adjacent to a commercially reasonabl e harvest area; and

(I'11) Have the potential to deliver sedinent or debris to a public
resource or threaten public safety.

((€e))) (d) "Small forest | andowner” neans a | andowner neeting al
of the follow ng characteristics:

(i) A forest | andowner as defined in RCW 76.09. 020 whose i nterest
inthe land and tinber is in fee or who has rights to the tinber to be
included in the forestry riparian easenent that extend at |least fifty

ESHB 1509. SL p. 2
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years from the date the ((ferest—practices)) conpleted forestry
riparian__easenent application associated wth the easenent is
subm tt ed;

(ii) An entity that has harvested fromits own lands in this state
during the three years prior to the year of application an average
ti mber volume that would qualify the owner as a small harvester under
RCW 84. 33. 035; and

(ii1) An entity that certifies at the tine of application that it
does not expect to harvest fromits own |lands nore than the volune
al l owed by RCW 84.33.035 during the ten years follow ng application
If a landowner's prior three-year average harvest exceeds the [imt of
RCW 84. 33. 035, or the | andowner expects to exceed this limt during the
ten years follow ng application, and that |andowner establishes to the
((departnent — of  natural  resources')) departnent's reasonabl e
satisfaction that the harvest limts were or wll be exceeded to raise
funds to pay estate taxes or equally conpelling and unexpected
obligations such as court-ordered judgnents or extraordinary nedica
expenses, the | andowner shall be deened to be a small forest | andowner.
For purposes of determning whether a person qualifies as a snall
forest |andowner, the small forest |andowner office, created in RCW
76.13. 110, shall evaluate the | andowner under this definition, pursuant
to RCW 76.13.160, as of the date that the forest practices application
s submtted ((er—the—datethetandowner notites—thedepartrent—that
Hhe—harvest—+s—to—begtn—wth—whitch—t-he—forestryripartan—easerent—s
assoectated)) and the date that the departnent offers conpensation for
the forestry riparian easenent. A small forest |andowner can include
an individual, partnership, ((eerperate)) corporation, or other

nongovernnental legal entity. |If a |landowner grants tinber rights to
another entity for less than five years, the |andowner my still
qualify as a small forest | andowner under this section. [|f a | andowner

i's unabl e to obtain an approved forest practices application for tinber
harvest for any of his or her |and because of restrictions under the
forest practices rules, the |andower may still qualify as a small
forest |andowner under this section.

(())) (e) "Conpletion of harvest” neans that the trees have been
harvested from an area and that further entry into that area by
mechani zed | oggi ng or slash treating equi pnent i s not expected.

p. 3 ESHB 1509. SL
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(3) The departnent ((ef—natural—resourees)) s authorized and
directed to accept and hold in the nane of the state of Washington
forestry riparian easenents granted by qualifying small forest
| andowners covering qualifying tinber and to pay conpensation to such
| andowners in accordance with ((subseettons—{(6r—and—(H—of)) this
section. The departnent ((et—ratural—+resourees)) may not transfer the
easenents to any entity other than another state agency.

(4) Forestry riparian easenents shall be effective for fifty years
fromthe date ((thetorest-—practices—apptieatton-asseciated—wththe

e . : ) } )
of the conpleted forestry riparian easenent application, unless the
easenment is voluntarily termnated earlier by the departnment ((ef
pratural- — reseureces —veluntar+Hy)), based on a determnation that
termnation is in the best interest of the state, or under the terns of
a termnation clause in the easenent.

(5) Forestry riparian easenents shall be restrictive only, and
shall preserve all l|awful uses of the easenent premses by the
| andowner that are consistent with the terns of the easenent and the
requirenent to protect riparian functions during the term of the
easenent, subject to the restriction that the | eave trees required by
the rules to be left on the easenent prem ses may not be cut during the
termof the easenment. No right of public access to or across, or any
public use of the easenent prem ses is created by this statute or by
t he easenent. Forestry riparian easenents shall not be deenmed to
trigger the conpensating tax of or otherw se disqualify I and from bei ng
t axed under chapter 84.33 or 84. 34 RCW

(8) ((Upon—-appbecation—ol—asrat—torest—|andowner—for—a—rpartan

I . . | it : : L : oy
| I , i Y i f i o I gy | s
I L g I I 3 hall d : I :
be offered to the swall forest landowner as provided for in this
on. I L | I 3 hall  al I  he_the
. I ¢ I L g | I : gy
- : hicl v . L . : o
I B be_obtai Ly b o under—the_f
. Les. he leais . I I : |
avatable—arket—transacton—evi-denee—of —valuve—fFor—easenpnts—of—thts

ESHB 1509. SL p. 4
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gy bar I I I I . I bt ai L or
re-Habned — by — the —departrent — o —revenute —under —ROA- 8433074 —and

=2 /1 () O ho aan N act | anAnanao N a N aVaaa alilla Fa a aalliaVa
O - O oo O C i > O—U

the—fat+—market—valuye—of —the—qualfynrg—tHrber—as—ef-—the—date—the

harvest—is—to—begin—Renpval— ol —any —guab-byng—tHber —before—the
expraton—ob —the —easenent —must —be—in—accordance —wth—the —forest
practeces—rules—and—the—terpms—ob—the—easerent—TFhere—shalHh—be—no
reduetion—in—econpensation—for—reent+y)) The small forest | andowner
office shall determ ne what constitutes a conpleted application for a

forestry riparian easenent. Such an application shall, at a mninum
include_ docunentation_of the owner's status_as_a_qualifying small
forest |andowner, identification of l|ocation and the types of
qualifying tinber, and notification of conpletion of harvest, if

appl i cabl e.
(7) ((Bxecept—as—provided—in—subseetion—(8)—of—this—section—the
swal-—forest—landowner—ofH-ece—shall——sublect—to—avai-table—funding:-

conpensation pronptly upon (a) conpletion of harvest in the area
L hef . . . (p vy . I I
has —bheen—conptance —wtHh —the —rules —reguirtng —eave —trees—in—the
easerrent—area—and—{e)—execution—and—deltvery—ol—the—easerent—tothe
departrent—eof —naturab—resources—H-—the tandowner—accepts—the —offer
for — gualtytng — trwber — for — wht-eh — an — approved — forest — practices
appH-eation — for —tirber —harvest — cannot — be — obtalned —because —eof-
restrietions —under—the —forest—practices—rules-—the —departrent—eof-
patural- — resourees —shall- —pay —the —conpensation —pronptly —upen — ()
vy . I I I I ¥ kot | o

p. 5 ESHB 1509. SL
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£8y)) Upon_ receipt of the qualifying snmall forest |andowner's

forestry riparian easenent application, and subject to the availability
of anmpunts appropriated for this specific purpose, the follow ng nust
occur:

(a) The small forest |andowner office shall detern ne the
conpensation to _be offered to the qualifying snmall forest | andowner
for qualifying tinber after the departnent accepts the conpleted
forestry riparian easenent application and the | andowner has conpl eted
mar ki ng the boundary of the area containing the qualifying tinber. The
| egi slature recognizes that there is not readily available market
transaction evidence of value for easenents of the nature required by
this section, and thus establishes the nethodology provided in this
subsection_to_ ascertain_the value for forestry riparian_ easenents.
Val ues so determ ned may not be considered conpetent evidence of val ue
for any other purpose.

(b) The snmall forest |andowner office, subject to the availability
of anmpunts appropriated for this specific purpose, is responsible for
assessing the volune of qualifying tinber. However, no nore than fifty
percent of the total anounts appropriated for the forestry riparian
easenent program may be applied to determne the volune of qualifying
tinber for conpleted forestry riparian easenent applications. Based on
the volune established by the snmall forest | andowner office and using
data_obtained or_ maintained by the departnent of revenue under RCW
84.33.074 and 84.33.091, the small forest |andowner office_ shall
attenpt to determne the fair market value of the qualifying tinber as
of the date the conplete forestry riparian_easenent application_is
received. Renoval of any qualifying tinber before the expiration_of
the easenent nust be in accordance with the forest practices rules and
the terns of the easenent. There shall be no reduction in conpensation
for reentry.

(8)(a) Except as provided in subsection (9) of this section and
subject to the availability of anpunts appropriated for this specific
purpose, the small forest |andowner office shall offer conpensation for
qualifying tinber to the qualifying small forest |andowner in_the

ESHB 1509. SL p. 6
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anpunt of fifty percent of the value determ ned by the snall forest
| andowner office, plus the conpliance and reinbursement costs as
determined in accordance wwth RCW76.13.140. However, conpensation for
any qualifying small forest | andowner for qualifying tinber |ocated on
potentially unstable slopes_or_ landforns_rmay not exceed a_total of
fifty thousand dollars during any biennial funding period.

(b) If the | andowner accepts the offer for qualifying tinber, the

departnent shall pay the conpensation pronptly upon:
(i) Conpletion of harvest in the area _wthin a comercially
reasonabl e harvest unit with which the forestry riparian_easenent is
associ ated under _an approved forest practices application, unless_an
approved forest practices application_ for _ tinber_ harvest_ cannot_ be
obt ai ned because of restrictions under the forest practices rules;

(ii) Verification that the | andowner has no outstanding violations
under chapter 76.09 RCWor any associated rules; and

(iii) Execution and delivery of the easenent to the departnent.

(c) Upon_donation or paynent of conpensation, the_ departnent nay
record the easenent.

(9) For approved forest practices applications ((where)) for which
the regulatory inpact is greater than the average percentage i npact for
all small forest |andowners as determned by an_analysis by the
departnment ((ef—natural—reseources—analysts)) under the regulatory
fairness act, chapter 19.85 RCW the conpensation offered wll be
increased to one hundred percent for that portion of the regulatory
inpact that is in excess of the average. Regul at ory i npact i ncl udes
all trees ((+ett—in—butfers—speetal—rmanagerent —zones,——and—these
rendered —uneconome€ —to —harvest —by —these—rules)) identified as
gualifying_tinber. A separate average or high inpact regulatory
threshold shall be established for western and eastern Wshington.
Criteria for these neasurenents and paynents shall be established by
the small forest | andowner office.

((69Y)) (10) The forest practices board shall adopt rul es under the
adm nistrative procedure act, chapter 34.05 RCW to inplenent the
forestry riparian easenent program i ncluding the follow ng:

(a) A standard version ((er—wverstons—eft—alt)) of a_ forestry
riparian_easenent application as well as_ all additional docunents
necessary or advisable to create the forestry riparian easenents as
provided for in this section;

p. 7 ESHB 1509. SL
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(b) Standards for descriptions of the easenent premses wth a
degree of precision that is reasonable in relation to the val ues
i nvol ved,;

(c) Methods and standards for cruises and valuation of forestry
ri pari an easenents for purposes of establishing the conpensation. The
depart nment ((ef—natural—+resoureces)) shall performthe tinber cruises of
forestry riparian easenents required under this chapter and chapter
76.09 RCW Tinber cruises are subject to anpunts appropriated for this
pur pose. However, no nore than fifty percent of the total appropriated
funding for _the forestry riparian_easenent programnmay be applied to
determne the volunme of qualifying tinber for conpleted forestry
ri pari an easenent applications. Any rules concerning the nmethods and
standards for valuations of forestry riparian easenents shall apply
only to the departnent ((ef—natural—resourees)), qualifying small
forest | andowners, and the small forest | andowner office;

(d) A nethod to determine that a forest practices application
involves a comercially reasonable harvest, and adopt criteria for
entering into a ((ferest)) forestry riparian easenment where a
commercially reasonabl e harvest is not possible or a forest practices
application that has been submtted cannot be approved because of
restrictions under the forest practices rules;

(e) A nmethod to address blowdown of qualified tinmber falling
out si de the easenent prem ses;

(f) A formula for sharing of proceeds in relation to the
acquisition of qualified tinber covered by an easenent through the
exercise or threats of em nent domain by a federal or state agency with
em nent domain authority, based on the present value of the
((departmrent—ofnatural—resources-)) departnent's and the | andowner's
relative interests in the qualified tinber;

(g) Hi gh inpact regulatory thresholds;

(h) A nethod to determne tinber that is qualifying tinber because
it is rendered uneconomc to harvest by the rules adopted under RCW
76.09. 055 and 76.09. 370; ((and))

(i) A nmethod for internal departnment ((et—natural-—resoureces))
review of small forest | andowner office conpensation decisions under
((subseetion—{#A—of)) this section,_ and

(j) Consistent _with section 5 of this act, a nethod to collect
rei nbursenent from | andowners who received conpensation for a forestry

ESHB 1509. SL p. 8
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ri pari an easenent and who, within the first ten years after receipt of
conpensation for a forestry riparian easenent, sells the | and on which
an easenent is located to a nonqualifyi ng | andowner.

Sec. 2. RCW76.13.140 and 2002 ¢ 120 s 3 are each anended to read
as follows:

In order to assist small forest |andowners to remain economcally
viable, the legislature intends that the qualifying small forest
| andowners be able to net fifty percent of the value of the trees |eft
in the buffer areas. The anount of conpensation offered in RCW
76.13.120 shall also include the conpliance costs for participation in
the forestry riparian easenent progran (—Fer—purposes—eoef—this
seetton—conptancecosts—+netudes)), including the cost of preparing
and recording the forestry riparian easenent, and any business and
occupation tax and real estate excise tax inposed because of entering
into the forestry riparian easenent. The snmall forest | andowner office
may contract with private consultants that the office finds qualified
to performtinber cruises of forestry riparian easenents or to |ay out
streansi de buffers and conply with other forest ((anrd++sh)) practices
regul atory requirenents related to the ((ferest)) forestry riparian
easenent program The departnent shall reinburse qualifying snal
forest |andowners for the actual costs incurred for laying out the
streansi de buffers and marking the qualifying tinber once a contract
has been executed for the forestry riparian easenent program
Rei mbursenent is subject to the wrk being acceptable to the
departnment. The snmall forest | andowner office shall determ ne howthe
rei nbursenent costs wll be cal cul at ed.

Sec. 3. RCW76.13.160 and 2004 ¢ 102 s 2 are each anended to read
as follows:

When establishing a ((ferest)) forestry riparian easenent program
applicant's status as a qualifying small forest |andowner pursuant to
RCW 76. 13. 120, the departnent shall not review the applicant's tinber
harvest records, or any other tax-related docunents, on file with the
departnent of revenue. The departnment of revenue may confirm or deny
an applicant's status as a snmall forest | andowner at the request of the
departnment((+)).  However, for the purposes of this section, the
departnment of revenue nmay not discl ose nore information than whet her or

p. 9 ESHB 1509. SL
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not the applicant has reported a harvest or harvests totaling greater

than or Jless than the qualifying thresholds established in RCW
76.13.120. Nothing in this section, or RCW 84.33.280, prohibits the

departnment fromrevi ew ng aggregate or general information provided by
t he departnent of revenue.

NEW SECTION. Sec. 4. A new section is added to chapter 76.13 RCW
to read as foll ows:

(1) Before Novenber 1st of each even-nunbered year, the departnent
must recomrend to the governor a list of all forest riparian easenent
applications to be funded under RCW 76.13. 120. The governor nust
determ ne the nunber of applications to receive funding and then submt
the list in the capital budget request to the legislature. The |ist
nmust include, but not belimted to, the date of the forestry riparian
easenent application, the type of qualifying tinber, estimtes of the
val ue of the easenent, aerial photograph maps of the application area,
and an estimate of adm nistrative costs for purchase of easenents.

(2) The governor or the legislature may renove an application from
the list if there is evidence that the applicant is a nonqualifying
| andowner for a forestry riparian easenent.

NEW SECTION. Sec. 5. A new section is added to chapter 76.13 RCW
to read as foll ows:

If, within the first ten years after receipt of conpensation for a
forestry riparian easenent, a |andowner sells the land on which an
easenent is located to a nonqualifying |andowner, then the selling
| andowner nust reinburse the state for the full conpensation received
for the forestry riparian easenent. The departnent continues to hold,
in the nane of the state, the forestry riparian easenent for the ful
termof the easenent. The departnent may not transfer the easenent to
any entity other than another state agency.

NEW SECTION. Sec. 6. (1) The chair of the forest practices board
shall invite relevant stakeholders to participate in a process that
investigates, and ultimtely recommends, a potential |ong-term funding
source for the forestry riparian easenent program established in
chapter 76.13 RCW

ESHB 1509. SL p. 10



A W DN P

0 N O O

(2) The findings of, and recomrendati ons from the process required
by this section nust be reported to the appropriate conmttees of the
| egi slature in the manner prescribed in RCW43. 01. 036 by May 31, 2012.

(3) This section expires July 31, 2012.

*NEW SECTION. Sec. 7. This act is necessary for the imediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
July 1, 2011

*Sec. 7 was vetoed. See nessage at end of chapter.
Passed by the House April 13, 2011.
Passed by the Senate April 7, 2011.
Approved by the Governor April 29, 2011, with the exception of
certain itens that were vetoed.
Filed in Ofice of Secretary of State April 29, 2011.

Not e: Governor's explanation of partial veto is as follows:

"I am returning herewith, wthout ny approval as to Section 7,
Engrossed Substitute House Bill 1509 entitl ed:

"AN ACT Relating to the forestry riparian easenent program"”

This bill resolves eligibility requirenents for participation and
conpensation in the Forest Riparian Easenent Program and fine-tunes
what easenents to protect riparian habitat the program w || purchase
if funding is available. There is no energent need for the bill to
becone effective immediately, and therefore the energency clause in
Section 7 of this bill is unnecessary.

For this reason | have vetoed Section 7 of Engrossed Substitute House
Bill 15009.

Wth the exception of Section 7 Engrossed Substitute House Bill 1509
is approved.”

p. 11 ESHB 1509. SL
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