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HOUSE BI LL 1694

Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Representatives Stanford and Kirby; by request of |Insurance
Commi ssi oner

Read first time 01/31/11. Referred to Commttee on Business &
Fi nanci al Servi ces.

AN ACT Rel ating to unauthorized i nsurance; anendi ng RCW 48. 15. 040,
48. 15. 040, 48.15.090, 48.15.110, and 48. 15.120; adding new sections to
chapter 48.15 RCW creating a new section; providing effective dates;
provi di ng an expiration date; and declaring an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 48.15 RCW
to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Affiliate" means, with respect to an insured, any entity that
controls, is controlled by, or is under commobn control wth the
i nsur ed.

(2) "Affiliated group"” nmeans any group of entities that are all
affiliated.

(3) Wth respect to an insured, an entity has "control" over
anot her entity when:

(a) The entity directly or indirectly or acting through one or nore
ot her persons owns, controls, or has the power to vote twenty-five
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percent or nore of any class of voting securities of the other entity;
or

(b) The entity controls in any manner the election of a majority of
the directors or trustees of the other entity.

(4) (a) "Exenpt commercial purchaser” neans any person purchasing
commercial insurance that, at the tinme of placenent, neets the
foll ow ng requirenents:

(1) The person enploys or retains a qualified risk manager to
negoti ate i nsurance cover age;

(i1) The person has paid aggregate nati onwi de comrerci al property
and casualty insurance premuns in excess of one hundred thousand
dollars in the i nmedi ately precedi ng twel ve nont hs; and

(ti1) The person neets at | east one of the followng criteria:

(A) The person possesses a net worth in excess of twenty mllion
dollars, as the anobunt is adjusted under (b) of this subsection;

(B) The person generates annual revenues in excess of fifty mllion
dollars, as the anobunt is adjusted under (b) of this subsection;

(© The person enploys nore than five hundred full-time or full-
ti me equival ent enpl oyees per insured or is a nenber of an affiliated
group enpl oyi ng nore than one thousand enpl oyees in the aggregate;

(D) The person is a not-for-profit organization or public entity
generating annual budgeted expenditures of at least thirty mllion
dollars, as the anobunt is adjusted under (b) of this subsection; or

(E) The person is a nunicipality with a population in excess of
fifty thousand persons.

(b) The amounts in (a)(iii)(A, (B), and (D) of this subsection
must be adjusted to reflect the percentage change for the five-year
period in the consuner price index for all urban consunmers published by
the bureau of |abor statistics of the United States departnent of
| abor.

(c) For the purpose of this subsection, "commercial insurance"
means property and casualty insurance pertaining to a business,
pr of essi on, occupation, nonprofit organization, or public entity.

(5)(a) Except as provided in (b) of this subsection, "insured' s
home state" nmeans, with respect to an insured:

(i) The state in which an insured maintains its principal place of
busi ness or, in the case of an individual, the individual's principal
resi dence; or
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(ii) If one hundred percent of the insured risk is |ocated out of
the state referred to in this subsection, the state to which the
greatest percentage of the insured s taxable prem um for that insurance
contract is allocated.

(b) If nore than one insured froman affiliated group are naned
insureds on a single insurance contract issued by an unauthorized
insurer, the term "insured's honme state" mneans the insured' s hone
state, as determ ned pursuant to (a) of this subsection, of the nenber
of the affiliated group that has the |argest percentage of prem um
attributed to it under the insurance contract.

(c) To determ ne the hone state of the insured, the principal place
of business is the state where the insured maintains its headquarters
and where the insured's high-level officers direct, control, and
coordi nate the business activities of the insured.

(6) "Qualified risk manager"” neans, with respect to a policyhol der
of commercial insurance, a person who neets all of the follow ng
requi renents:

(a) The person is an enployee of, or third party consultant
retai ned by, the comercial policyhol der;

(b) The person provides skilled services in |oss prevention, |oss
reduction, or risk and insurance coverage analysis, and purchase of
i nsurance; and

(c) The person:

(1)(A) Has a bachelor's degree or higher froman accredited coll ege
or university in risk managenent, business adm nistration, finance,
economcs, or any other field determined by the comm ssioner to
denonstrate m ni numconpetence in ri sk managenent; and

(B)(1) Has three years of experience in risk financing, clains
adm nistration, loss prevention, risk and insurance analysis, or
pur chasi ng commercial |ines of insurance; or

(I'l) Has one of the foll ow ng desi gnations:

(AA) A designation as a chartered property and casualty underwiter
(CPCU) issued by the Anerican institute for CPCU i nsurance institute of
Aneri ca;

(BB) A designation as an associate in risk managenent issued by the
Anmerican institute for CPCU i nsurance institute of Anmerica;

(CC A designation as certified risk manager issued by the nationa
alliance for insurance education and research;
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(DD) A designation as a RIM5S fellow issued by the global risk
managenent institute; or

(EE) Any ot her designation, certification, or |license determ ned by
t he comm ssioner to denonstrate m ni nrumconpetency in risk managenent;

(i1)(A) Has at |east seven years of experience in risk financing,
claims adm nistration, |oss prevention, risk and insurance coverage
anal ysis, or purchasing comrercial |ines of insurance; and

(B) Has any one of the designations specified in (c)(i)(B)(l1)(AA
through (EE) of this subsection;

(1i1) Has at least ten years of experience in risk financing,
clainms adm nistration, |oss prevention, risk and insurance coverage
anal ysi s, or purchasing comercial |ines of insurance; or

(iv) Has a graduate degree froman accredited college or university
in risk managenent, business adm nistration, finance, econom cs, or any
other field determned by the comm ssioner to denonstrate m ninum
conpetence in risk managenent.

Sec. 2. RCW48.15.040 and 2010 ¢ 230 s 17 are each anended to read
as follows:

|f certain insurance coverages cannot be procured from authorized
insurers, such coverages, hereinafter designated as "surplus Ilines,"
may be procured from unauthorized insurers subject to the follow ng
condi tions:

(1) The insurance nust be procured through a |licensed surplus line
br oker under this chapter. If the insurance is property and casualty
i nsurance, except industrial insurance under Title 51 RCW then the
i nsurance nust be procured under the laws and rules of the insured's
hone state.

(2) The insurance nust not be procurable, after diligent effort has
been made to do so fromanong a nmajority of the insurers authorized to
transact that kind of insurance in this state.

(3) Coverage shall not be procured from an unaut horized insurer for
t he purpose of securing a lower premiumrate than would be accepted by
any authorized insurer nor to secure any other conpetitive advantage.

(4) The commissioner may by regulation establish the degree of
effort required to conply with subsections (2) and (3) of this section.

(5) At the tinme of ((+he)) procuring ((el—any—sueh)) the insurance
((ar—attHdavit—settingFforth)) the surplus line broker nust certify to

HB 1694. SL p. 4
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the accuracy of the facts ((+eferredte)) supporting the surplus line
broker's diligent effort required in subsections (2) and (3) of this
section ((nmust be executed by the surplus Line broker. Such affidavit
shat) )

(a) The_ certification nust set forth the facts_ supporting_ the
surplus line broker's diligent effort.

(b) The certification nust state that under the penalty of
suspensi on or revocation of the surplus line broker's license the facts
contained in the certification are true and correct.

(c) The certification may be in electronic, digital, or_another
format as designated by the conm ssioner.

(d) The certification nust be filed with the comm ssioner within
((t+hirty)) sixty days after the insurance i s procured.

(6) For purposes of chapter 48.164 RCW a joint underwiting
associ ation established or authorized by the legislature is not an
aut hori zed insurer.

Sec. 3. RCW48.15.040 and 1983 1st ex.s. ¢ 32 s 4 are each anended
to read as foll ows:

| f certain insurance coverages cannot be procured from authorized
insurers, such coverages, hereinafter designated as "surplus Ilines,"
may be procured from unauthorized insurers subject to the follow ng
condi tions:

(1) The insurance nust be procured through a |licensed surplus |line
broker under this chapter. |If the insurance is property and casualty
i nsurance, except industrial insurance under Title 51 RCW then the
i nsurance nust be procured under the laws and rules of the insured's
hone state.

(2) The insurance nust not be procurable, after diligent effort has
been made to do so fromanong a nmajority of the insurers authorized to
transact that kind of insurance in this state.

(3) Coverage shall not be procured from an unaut horized insurer for
t he purpose of securing a lower premiumrate than would be accepted by
any authorized insurer nor to secure any other conpetitive advantage.

(4) The commissioner may by regulation establish the degree of
effort required to conply with subsections (2) and (3) of this section.

(5) At the tinme of ((+he)) procuring ((el—any—sueh)) the insurance
((ar—attdavit——settingforth)) the surplus line broker nust certify to
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the accuracy of the facts ((+eferredte)) supporting the surplus line
broker's diligent effort required in subsections (2) and (3) of this
section ((nmust be executed by the surplus Line broker. Such affidavit
shat) )

(a) The_ certification nust set forth the facts_ supporting_ the
surplus line broker's diligent effort.

(b) The certification nust state that under the penalty of
suspensi on or revocation of the surplus line broker's license the facts
contained in the certification are true and correct.

(c) The certification may be in electronic, digital, or_another
format as designated by the conm ssioner.

(d) The certification nust be filed with the comm ssioner within
((t+hirty)) sixty days after the insurance i s procured.

NEW SECTION. Sec. 4. A new section is added to chapter 48.15 RCW
to read as foll ows:

When a national insurance producer database of the national
associ ation of insurance conm ssioners, or other equivalent uniform
national database, for the Ilicensure of surplus |line brokers is

created, the comm ssioner may participate in the database.

NEW SECTION. Sec. 5. A new section is added to chapter 48.15 RCW
to read as foll ows:

A surplus line broker seeking to procure from or place insurance
with an unaut hori zed insurer for an exenpt commercial purchaser is not
required to satisfy the diligent effort requirenent set forth in RCW
48. 15. 040 when:

(1) The surplus l|ine broker or referring insurance producer
procuring or placing the surplus |ine insurance has disclosed to the
exenpt comercial purchaser that such insurance may or may not be
available fromthe admtted market that may provide greater protection
with nore regul atory oversight; and

(2) The exenmpt commercial purchaser has subsequently requested in

witing the surplus line broker or referring insurance producer to
procure or place such insurance froman unauthorized insurer.
(3) Records of the surplus line broker's satisfaction of the

requi rements of this section nust be maintained in conpliance with RCW
48. 15. 100.

HB 1694. SL p. 6



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWMNDNDNDMDNDNMNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRERPPRPRE
0O NO O A W NPEFP O OOWwuNO O P WNEPEOOOWOOLwWNO O~ owDNDE.Oo

Sec. 6. RCW48.15.090 and 1997 ¢ 89 s 1 are each anended to read
as follows:

(1) A surplus line broker ((shakH)) nust not know ngly place
surplus line insurance wth insurers unsound financially. The surplus
line broker ((shallh)) nust ascertain the financial condition of the
unaut hori zed insurer, and naintain witten evidence thereof, before
pl aci ng i nsurance therewith. The surplus |ine broker ((shalH—net)) may
only so insure with:

(a)(i) Any foreign insurer ((havinrgtessthanrstx—mtHHondoHars
which not less than one million five hundred thousand dollars is
eapital)) L

(A) That is_authorized to wite the kind of insurance in_its
domciliary jurisdiction; and

(B) Has capital and surplus or its equivalent under the laws of its
domciliary jurisdiction which equals the greater of:

(1) The m ninmum capital and surplus requirenents under the | aws of
this state; or

(I1) Fifteen mllion dollars.

(ii) The requirenents of (a)(i)(B)_ of this_ subsection_my_ be
satisfied by an insurer's possessing less than the m nimumcapital and
surplus upon__an__affirmative_ finding_ of @ acceptability by the
conmm ssioner. The finding nust be based upon factors such as quality
of _managenent, capital and_ surplus_of any_ parent_ conpany, conpany
underwiting profit and investnent incone trends, nmarket availability,
and conpany record and reputation wthin_ the industry. The
conmi ssioner is_ prohibited from nmaking an_affirmative finding_ of
acceptability when the foreign insurer's capital and surplus is |ess
than four mllion five hundred thousand dollars; or

(b) Any alien insurer ((havng—tess—than—six—mtHHon—doHars—oef
capttal—and —surplus—or—substanttab by —eguival-ent —ecapt-tal —funds—By

Such alien insurers nust have in force in the United States an
Hrevoeabte — brust — fund— — i — a — guab+-Hed — Ut ted — States — Hnanetal
. . on. behal f_of . I Lievhold : | I
five milion four hundred thousand dollars and consisting of cash,

p. 7 HB 1694. SL
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Fhere—rust—be—on—Hte—with—thecommssioner—a—copy—ot—the—trust—
certiedby—the—trustee—evidencing —a—subststingtrust—tund—depostt
havng—an 9%+%Hmd%%%mﬂ%%_%FHH%$%+4w4ﬂ%%%m4H&

Leb—ARry—HRsurance—exchange—ereated—by—the—laws—eof—an—+ndvi-dual
- Lo ol and— Lus——or—sul ol L yal

tal g I = I v o ol | . I _
Hasurance—exechanges—whi-eh—maptaln—funds—for—the—proteetton—of-—at-
Hasurance —exchange —poli-eyholders-—each —ndivi-dual-—syndi-cate —shal-
PR — - prun—capttab—and — surplus——eor —the—substanti-al —eguibval-ent
thereof, of not less than six milion dollars. In the event the
Lﬂsa#aﬂee—e*ehange—dees—ne%—na#n%&#n—#ands—#e#—%he—p#e%ee%#en—e#—a##

Hre — m-aren— capttalk — and — 5H+p#as regurenents — ol — s — of — thts
stubseet+on)) that is listed on the quarterly listing of alien insurers

mai ntained by the international insurers departnent of the nationa
associ ation of insurance comm SSioners.

(2) The conm ssioner may, by rul e((=

ar—tnerease—the—H-nancral—reguirenents—under—subsectton—{—of
Hi-s—seett-on—hy—not—npre—than—oene—m-Hon—dolbhars—+n—any—bwelbve-ppnth
pertod——but—+n—no—case—nay —the —reguirenents —exceed —H-tHeen—mwtH-Hon
dotars—or

B)y)), prescribe the terns under which the foregoing financial
requi rements may be waived in circunstances where insurance cannot be
ot herwi se procured on risks located in this state.
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(3) For any violation of this section the surplus |Iine broker may
be fined not | ess than one hundred dollars or nore than five thousand
dollars, and in addition to or in lieu thereof the surplus Iline
broker's |license may be revoked, suspended, or nonrenewed.

Sec. 7. RCW48.15.110 and 2009 c 549 s 7058 are each anended to
read as foll ows:

(1) Each surplus |ine broker ((shatH)) nust on or before the first
day of March of each year file with the commssioner a verified
statenment of all surplus Iine insurance transacted by hi mor her during
t he precedi ng cal endar year.

(2) The statenent ((shatkh)) nust be ((en—ferns)) in_a form and
format as prescribed ((and—furnished)) by the comm ssioner and
((shakt)) nust show

(a) Aggregate of net prem uns; and

(b) Additional information as required by the comm ssioner.

(3) This section does not apply to property and casualty insurance
procured by the surplus |line broker when the insured's hone state is a
state other than this state.

Sec. 8. RCW48.15.120 and 2009 c 549 s 7059 are each anended to
read as foll ows:

(1) On or before the first day of March of each year each surplus
line broker ((shalh)) nust remit to the state treasurer through the
conmm ssioner a tax on the premuns, exclusive of suns collected to
cover federal and state taxes and exam nation fees, on surplus line
i nsurance subject to tax transacted by himor her during the preceding
cal endar year as shown by his or her annual statenent filed with the
conm ssioner, and at the sane rate as is applicable to the prem uns of
authorized foreign insurers under this code. ((Sueh)) The tax when
collected ((shalt)) nust be credited to the general fund.

(2) ((H—a—swrplus—Hne—poley—ecovers—risks—or—exposures—onby
part+aly—+n)) For property and_ casualty insurance_other than
industrial insurance under Title 51 RCW if this state is the insured's
hone state, the tax so payable ((shatH)) nust be conputed upon the
((proportien—oft—the)) entire prem um ((which—+s—propertyaltocableteo
the)) under subsection (1) of this section, without regard to whether
the policy covers risks or exposures that are located in this state.

p. 9 HB 1694. SL
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(3) For _all _other lines of insurance, if a surplus line_ policy
covers_risks or_ exposures_only partially in this state, the tax so
payabl e nust be conputed upon the proportion of the premumthat is
properly allocable to the risks or exposures located inthis state.

NEW SECTION. Sec. 9. Section 8 of this act applies to all surplus
line insurance policies with an effective date on or after July 21,
2011.

NEW SECTION. Sec. 10. Section 2 of this act expires Decenber 31,
2016.

NEW SECTION. Sec. 11. Section 3 of this act takes effect Decenber
31, 2016.

NEW SECTION. Sec. 12. Sections 1, 2, and 4 through 9 of this act
are necessary for the imrediate preservation of the public peace,
health, or safety, or support of the state governnent and its existing
institutions, and take effect July 21, 2011.

Passed by the House March 5, 2011.

Passed by the Senate March 28, 2011.

Approved by the Governor April 11, 2011.

Filed in Ofice of Secretary of State April 11, 2011.

HB 1694. SL p. 10
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