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SUBSTI TUTE HOUSE BI LL 2148

Passed Legislature - 2011 2nd Speci al Session
State of WAshi ngton 62nd Legi sl ature 2011 2nd Speci al Session

By House Ways & Means (originally sponsored by Representatives
Darneille and Hunter; by request of Departnment of Social and Health
Servi ces)

READ FI RST TI ME 12/ 13/ 11.

AN ACT Rel ating to suspendi ng annual exam nations and show cause
hearings for sexually violent predators convicted of a crimnal offense
or awaiting trial on crimnal charges; anending RCW 71.09.070 and
71.09. 090; and decl aring an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW71.09.070 and 2001 c 286 s 8 are each anended to read
as follows:

(1) Each person commtted under this chapter shall have a current
exam nation of his or her nental condition nade by the departnent of
soci al and health services at | east once every year. The annual report
shal |l include consideration of whether the conmtted person currently
nmeets the definition of a sexually violent predator and whether
conditional release to a less restrictive alternative is in the best
interest of the person and conditions can be inposed that would
adequately protect the conmmunity. The departnent of social and health
services shall file this periodic report with the court that commtted
the person under this chapter. The report shall be in the formof a
declaration or certification in conpliance with the requirenments of RCW
9A. 72. 085 and shall be prepared by a professionally qualified person as
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defined by rules adopted by the secretary. A copy of the report shal
be served on the prosecuting agency involved in the initial commtnent
and upon the commtted person and his or her counsel. The commtted
person may retain, or if he or she is indigent and so requests, the
court may appoint a qualified expert or a professional person to
exam ne himor her, and such expert or professional person shall have
access to all records concerning the person.

(2) During any period of confinenent pursuant to a_crimnal
conviction, or for any period of detention awaiting trial on crimnal
charges, this section_is_suspended. Upon_the return_ of the person
commtted under this chapter to the custody of_ the departnent, the
departnent shall initiate an_ examnation of the person's nental
condi ti on. The examination nust conply with the requirenents of
subsection (1) of this section.

Sec. 2. RCW71.09.090 and 2010 1st sp.s. ¢ 28 s 2 are each anended
to read as foll ows:

(1) If the secretary determ nes that the person's condition has so
changed that either: (a) The person no |onger neets the definition of
a sexually violent predator; or (b) conditional release to a |ess
restrictive alternative is in the best interest of the person and
conditions can be inposed that adequately protect the conmmunity, the
secretary shall authorize the person to petition the court for
conditional release to a less restrictive alternative or unconditional
di scharge. The petition shall be filed with the court and served upon
the prosecuting agency responsible for the initial commtnent. The
court, upon receipt of the petition for conditional release to a |ess
restrictive alternative or unconditional discharge, shall within forty-
five days order a hearing.

(2)(a) Nothing contained in this chapter shall prohibit the person
fromotherw se petitioning the court for conditional release to a | ess
restrictive alternative or unconditional di scharge wthout the
secretary's approval. The secretary shall provide the commtted person
with an annual witten notice of the person's right to petition the
court for conditional release to a less restrictive alternative or
uncondi tional discharge over the secretary's objection. The notice
shall contain a waiver of rights. The secretary shall file the notice
and wai ver formand the annual report wth the court. | f the person

SHB 2148. SL p. 2
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does not affirmatively waive the right to petition, the court shall set
a show cause hearing to determ ne whether probable cause exists to
warrant a hearing on whether the person's condition has so changed
t hat : (i) He or she no longer neets the definition of a sexually
violent predator; or (ii) conditional release to a proposed |ess
restrictive alternative would be in the best interest of the person and
conditions can be inposed that woul d adequately protect the comunity.

(b) The commtted person shall have a right to have an attorney
represent himor her at the show cause hearing, which may be conducted
solely on the basis of affidavits or declarations, but the person is
not entitled to be present at the show cause hearing. At the show
cause hearing, the prosecuting attorney or attorney general shal
present prima facie evidence establishing that the commtted person
continues to neet the definition of a sexually violent predator and
that a less restrictive alternative is not in the best interest of the
person and conditions cannot be inposed that adequately protect the
community. In making this show ng, the state may rely exclusively upon
t he annual report prepared pursuant to RCW71.09.070. The conmmtted
person may present responsive affidavits or declarations to which the
state may reply.

(c) If the court at the show cause hearing determ nes that either:
(i) The state has failed to present prima facie evidence that the
commtted person continues to neet the definition of a sexually violent
predator and that no proposed |less restrictive alternative is in the
best interest of the person and conditions cannot be inposed that would
adequately protect the conmmunity; or (ii) probable cause exists to
believe that the person's condition has so changed that: (A The
person no | onger neets the definition of a sexually violent predator;
or (B) release to a proposed |less restrictive alternative would be in
the best interest of the person and conditions can be inposed that
woul d adequately protect the comunity, then the court shall set a
hearing on either or both issues.

(d) If the court has not previously considered the i ssue of rel ease
to aless restrictive alternative, either through a trial on the nerits
or through the procedures set forth in RCW 71.09.094(1), the court
shal | consider whether release to a |l ess restrictive alternative would
be in the best interests of the person and conditions can be inposed
that would adequately protect the comunity, wthout considering
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whet her the person's condition has changed. The court may not find
probabl e cause for a trial addressing less restrictive alternatives
unl ess a proposed l|less restrictive alternative placenent neeting the
conditions of RCW71.09.092 is presented to the court at the show cause
heari ng.

(3)(a) At the hearing resulting from subsection (1) or (2) of this
section, the commtted person shall be entitled to be present and to
the benefit of all constitutional protections that were afforded to the
person at the initial commtnent proceeding. The prosecuting agency
shall represent the state and shall have aright toa jury trial and to
have the commtted person evaluated by experts chosen by the state.
The departnment s responsible for the <cost of one expert or
prof essional person to conduct an evaluation on the prosecuting
agency's behalf. The commtted person shall also have the right to a
jury trial and the right to have experts evaluate himor her on his or
her behalf and the court shall appoint an expert if the person is
i ndi gent and requests an appoi nt nent.

(b) Whenever any person is subjected to an eval uation under (a) of
this subsection, the departnment is responsible for the cost of one
expert or professional person conducting an evaluation on the person's
behal f. Wen the person wishes to be evaluated by a qualified expert
or professional person of his or her own choice, such expert or
pr of essi onal person nust be permtted to have reasonabl e access to the
person for the purpose of such evaluation, as well as to all relevant
medi cal and psychol ogi cal records and reports. 1In the case of a person
who is indigent, the court shall, upon the person's request, assist the
person in obtaining an expert or professional person to perform an
evaluation or participate in the hearing on the person's behalf.
Not hing in this chapter precludes the person frompaying for additional
expert services at his or her own expense.

(c) If the issue at the hearing is whether the person should be
uncondi tional ly di scharged, the burden of proof shall be upon the state
to prove beyond a reasonable doubt that the commtted person's
condition remai ns such that the person continues to neet the definition
of a sexually violent predator. Evidence of the prior commtnent trial
and disposition is adm ssible. The recomm tnent proceeding shal
ot herwi se proceed as set forth in RCW 71. 09. 050 and 71. 09. 060.
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(d) If the issue at the hearing is whether the person should be
conditionally released to a less restrictive alternative, the burden of
proof at the hearing shall be upon the state to prove beyond a
reasonabl e doubt that <conditional release to any proposed |ess
restrictive alternative either: (i) Is not in the best interest of the
commtted person; or (ii) does not include conditions that would
adequately protect the comrmunity. Evi dence of the prior commtnent
trial and disposition is adm ssible.

(4) (a) Probable cause exists to believe that a person's condition
has "so changed,"” wunder subsection (2) of this section, only when
evi dence exists, since the person's last commtnent trial, or |ess
restrictive alternative revocation proceedi ng, of a substantial change
in the person's physical or nental condition such that the person
either no | onger neets the definition of a sexually violent predator or
that a conditional release to a less restrictive alternativeis in the
person's best interest and conditions can be inposed to adequately
protect the community.

(b) Anewtrial proceeding under subsection (3) of this section may
be ordered, or a trial proceeding my be held, only when there is
current evidence froma |licensed professional of one of the foll ow ng
and the evidence presents a change in condition since the person's | ast
commtnent trial proceeding:

(1) An identified physiological change to the person, such as
paral ysis, stroke, or denentia, that renders the commtted person
unable to commt a sexually violent act and this change is pernmanent;
or

(ti) A change in the person's nental condition brought about
t hrough positive response to continuing participation in treatnent
which indicates that the person neets the standard for conditiona
release to a less restrictive alternative or that the person would be
safe to be at large if unconditionally released fromcomm tnent.

(c) For purposes of this section, a change in a single denographic
factor, wthout nore, does not establish probable cause for a newtrial
proceedi ng under subsection (3) of this section. As used in this
section, a single denographic factor includes, but is not limted to,
a change in the chronological age, marital status, or gender of the
comm tted person.
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(5) The jurisdiction of the court over a person civilly commtted
pursuant to this chapter continues until such tinme as the person is
uncondi tional Iy di scharged.

(6) During any period of confinenent pursuant to a_crimnal

conviction, or for any period of detention awaiting trial on crimnal

charges, this section is suspended.

NEW SECTION. Sec. 3. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

Passed by the House Decenber 13, 2011.

Passed by the Senate Decenber 14, 2011.

Approved by the Governor Decenber 20, 2011.

Filed in Ofice of Secretary of State Decenber 21, 2011.
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