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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 2238

Passed Legislature - 2012 Regul ar Sessi on
State of WAshi ngton 62nd Legi sl ature 2012 Regul ar Session

By House GCeneral Governnent Appropriations & Oversight (originally
sponsored by Representatives WIcox, dibborn, Arnstrong, Billig,
Takko, Rivers, Angel, Hinkle, Schmck, Ocutt, Johnson, Wirnick,
Dahl qui st, Bl ake, and Chandl er)

READ FI RST TI ME 02/ 06/ 12.

AN ACT Relating to pairing required investnments in conpensatory
environmental mtigation, including the mtigation of transportation
projects, with existing prograns currently referenced in Title 76 RCW
t hat enhance natural environnental functions; anending RCW47.01. 300,
90. 74. 005, 90.74.010, 90.74.020, and 90.74.030; adding a new section to
chapter 90.74 RCW adding a new section to chapter 76.09 RCW creating
a new section; and providing an expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA47.01.300 and 1994 c 258 s 4 are each anended to read
as foll ows:

The departnment shall, in cooperation with environnmental regul atory
authorities:
(1) Identify and docunent environnental resources in the

devel opnment of the statew de mul ti nodal plan under RCW47. 06. 040;

(2) Allowfor public coment regardi ng changes to the criteria used
for prioritizing projects under chapter 47.05 RCW before final adoption
of the changes by the comm ssi on;

(3) Use an environnental review as part of the project prospectus
i dentifying pot enti al envi ronment al i npacts, mtigation, the
utilization of the mtigation option available in section 5 of this
act, and costs during the early project identification and selection

p. 1
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phase, submt the prospectus to the relevant environnmental regulatory
authorities, and maintain a record of coments and proposed revisions
received fromthe authorities;

(4) Actively work with the relevant environmental regulatory
authorities during the design alternative analysis process and seek
witten concurrence from the authorities that they agree with the
preferred design alternative sel ected,

(5) Develop a uniform nmethodol ogy, in consultation with rel evant
envi ronment al regul atory authorities, for submtting plans and
specifications detailing project elenents that inpact environnental
resources, and proposed mtigation neasures including the mtigation
option_ available in_ section_ 5 of this act, to the relevant
envi ronment al regul atory authorities during t he prelimnary
speci fications and engi neeri ng phase of project devel opnent;

(6) Screen construction projects to determ ne which projects wll
require conplex or nultiple permts. The permtting authorities shal
devel op nethods for initiating review of the permt applications for
the projects before the final design of the projects;

(7) Conduct special prebid neetings for those projects that are
environmental Iy conpl ex; and

(8 Review environnmental considerations related to particular
projects during the preconstruction neeting held with the contractor
who i s awarded t he bid.

Sec. 2. RCW90.74.005 and 1997 ¢ 424 s 1 are each anended to read
as follows:

(1) The legislature finds that:

(a) The state lacks a clear policy relating to the mtigation of
wet | ands and aquatic habitat for infrastructure devel opnent;

(b) Regul atory agenci es have generally required project proponents
to use conpensatory mtigation only at the site of the project's
inpacts and to mtigate narrowy for the habitat or biological
functions inpacted by a project;

(c) This practice of considering traditional on-site, in-kind
mtigation may provide fewer environmental benefits when conpared to
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i nnovative mtigation proposals that provide benefits in advance of a
project's planned inpacts and that restore functions or habitat other
than those inpacted at a project site; ((and))

(d) Regul atory deci sions on devel opnment proposals that attenpt to
i ncorporate innovative mtigation neasures take an unreasonably |ong
period of tinme and are subject to a great deal of uncertainty and
addi ti onal expenses; and

(e) Geater environnental benefits may be achievable through
conpensatory environnental mtigation when the collective mtigation
investnents of project proponents is paired with the_ structure_ of
successful state prograns that are referenced in_ statute and are
designed to_enhance and preserve_aquatic and riparian_functions when
there is a clear_ linkage between_the_ environnmental inpacts and the
goals of the state program Progranms such as the forestry riparian
easenent _program the famly forest fish passage program _and_the
ri parian open space program created pursuant to RCW 76.09. 040 may have
a logical and physical nexus with many underlying projects, especially
road projects, and _are_proven_to create a_sustained benefit in_the
aquatic environnent.

(2) The legislature therefore declares that it is the policy of the
State to authorize innovative mtigation neasures by requiring state
regul atory agenci es to consi der mtigation proposal s for
((+Afrastrueture)) projects that are tined, designed, and located in a
manner to provide equal or better biological functions and val ues
conpared to traditional on-site, in-kind mtigation proposals.

(3) It is the intent of the legislature to authorize |ocal
governnents to acconmopdate the goals of this chapter. It is not the
intent of the legislature to: (a) Restrict the ability of a project
proponent to pursue project specific mtigation; or (b) create any new
authority for regulating wetlands or aquatic habitat beyond what is
specifically provided for in this chapter

Sec. 3. RCW90.74.010 and 1997 c 424 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Mtigation" neans sequentially avoiding inpacts, mnimzing
i npacts, or conpensating for remaining unavoi dabl e i npacts.
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(2) "Conpensatory mtigation" neans the restoration, creation,
enhancenent, or preservation of uplands, wetlands, or other aquatic
resources for the purposes of conpensating for unavoi dable adverse
i npacts that renmain after all appropriate and practicabl e avoi dance and
m nim zation has been achieved. "Conpensatory mtigation" includes
mtigation that:

(a) QOccurs at the sane tinme as, or in advance of, a project's
pl anned environnental inpacts;

(b) Is located in a site either on, near, or distant from the
project's inpacts; and

(c) Provides either the sane or different biological functions and
val ues as the functions and val ues i npacted by the project.

(3) "Infrastructure devel opnment” neans an action that is critical
for the mai ntenance or expansion of an existing infrastructure feature
such as a highway, rail Iline, airport, marine termmnal, wutility
corridor, harbor area, or hydroelectric facility and is consistent with
an approved |and use planning process. This planning process my
i ncl ude the growt h managenent act, chapter 36. 70A RCW or the shoreline
managenent act, chapter 90.58 RCW in areas covered by those chapters.

(4) "Mtigation plan" nmeans a docunent or set of docunents
devel oped through joint discussions between a project proponent and
envi ronnmental regul atory agenci es that descri be the unavoi dabl e wetl and
or aquatic resource inpacts of ((+he)) a proposed infrastructure
devel opnent or _ noninfrastructure _ devel opnent and the proposed
conpensatory mtigation for those inpacts.

(5 "Project proponent” neans a public or private entity
responsi ble for preparing a mtigation plan.

(6) "Watershed” neans an area identified as a state of Wshi ngton
wat er resource inventory area under WAC 173-500-040 as it exists on
((Fehy—2+—3997)) the effective date of this section.

(7) "Famly forest fish_ passage_ progrant neans_the_ program
adm ni stered by the recreation and conservation office created pursuant
to RCW 76.09.410 that provides public cost assistance to small forest
| andowners associated with the road nmintenance and_ abandonnent
processes.

(8) "Forestry riparian__easenent prograni neans the program
established in RCW76.13. 120.
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(9) "Noninfrastructure devel opnent” neans_a_devel opnent proj ect
that requires the conpletion of conpensatory nmitigation that does not
neet the definition of "infrastructure devel opnment” and is consi stent
with an approved | and use planning process. This planning process nay
include the growt h nmanagenent act, chapter 36. 70A RCW or the shoreline
managenent act, chapter 90.58 RCW in areas covered by those chapters.

(10) "Riparian_open_space progranl neans the program created
pursuant to RCW76. 09. 040.

Sec. 4. RCW90.74.020 and 1997 ¢ 424 s 3 are each anended to read
as follows:

(1) Project proponents may use a mtigation plan to propose
conpensatory mtigation within a watershed. A mtigation plan shall:

(a) Contain provisions that guarantee the long-termviability of
the created, restored, enhanced, or preserved habitat, including
assurances for protecting any essential biological functions and val ues
defined in the mtigation plan;

(b) Contain provisions for long-term nonitoring of any created
restored, or enhanced mtigation site; and

(c) Be consistent with the | ocal conprehensive |and use plan and
any other applicable planning process in effect for the devel opnent
area, such as an adopted subbasin or watershed pl an.

(2) (@) The departnments of ecology and fish and wldlife may not
limt the scope of options ina mtigation plan to areas on or near the
project site, or to habitat types of the sane type as contai ned on the
project site. The departnents of ecology and fish and wildlife shall
fully review and give due consideration to conpensatory mtigation
proposals that inprove the overall biological functions and val ues of
the watershed or bay and acconmpdate the mtigation needs of the
i nfrastructure devel opnent or noninfrastructure devel opnent, including
proposals or _portions of proposals_that are explored_or developed in
section 5 of this act

(b) The departnents of ecology and fish and wldlife are not
required to grant approval to a mtigation plan that the departnents
find does not provide equal or better biological functions and val ues
within the watershed or bay.

(3) When making a permt or other regulatory decision under the
gui dance of this chapter, the departnents of ecology and fish and
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wildlife shall consider whether the mtigation plan provides equal or
better biological functions and values, conpared to the existing
conditions, for the target resources or species identified in the
mtigation plan. This consideration shall be based upon the foll ow ng
factors:

(a) The relative value of the mtigation for the target resources,
in ternms of the quality and quantity of biol ogical functions and val ues
provi ded;

(b) The conpatibility of the proposal with the intent of broader
resour ce managenent and habitat managenent objectives and plans, such
as existing resource nmanagenent plans, watershed plans, critical areas
ordi nances, the forestry riparian easenent program the riparian open
space program _the famly forest fish passage program and shoreline
mast er prograns;

(c) The ability of the mtigation to address scarce functions or
val ues within a watershed;

(d) The benefits of the proposal to broader watershed |andscape,
i ncludi ng the benefits of connecting various habitat units or providing
popul ation-limting habitats or functions for target species;

(e) The benefits of early inplenentation of habitat mtigation for
projects that provide conpensatory mtigation in advance of the
project's planned i npacts; and

(f) The significance of any negative inpacts to nontarget species
or resources.

(4) A mtigation plan may be approved through a nenorandum of
agreenent between the project proponent and either the departnent of
ecol ogy or the departnent of fish and wildlife, or both.

NEW SECTION. Sec. 5. A new section is added to chapter 90.74 RCW
to read as foll ows:

(1)(a) To the degree that resources are deened avail able by the
affected departnents, the departnent of ecol ogy and the departnent of
fish and wildlife shall allow, when appropriate, prograns that are
related to environnental mtigation, or explore the potential of
devel oping new prograns, to utilize the forestry riparian easenent
program the riparian open space program or the famly forest fish
passage program to mtigate for environnental inpacts from projects
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conducted in the state where conpatible with existing regulations. The
use of these prograns may not be additive to existing conpensatory
mtigation requirenents.

(b) In inmplenenting this subsection, the departnment of natural
resources nmay be used as a resource, consistent with section 8 of this
act, to assist in identifying potential projects that can be used for
the mtigation of infrastructure and noni nfrastructure devel opnent.

(2) The departnment of ecology and the departnent of fish and
wldlife are authorized to seek federal or private funds and in-kind
contributions to inplement this section. The scope of effort in
inplenmenting this section may be defined by the success of the
departnent of ecology and the departnent of fish and wildlife in
securing specific funding.

NEW SECTION. Sec. 6. (1) The departnment of ecology and the
departnment of fish and wldlife nust provide a report to the
| egi sl ature, consistent with RCW43.01. 036, by Decenber 31, 2012, on:

(a) Any successes in using existing progranms to mtigate inpacts
for infrastructure and noninfrastructure devel opnent, as those terns
are defined in RCW90. 74. 010, as provided in section 5 of this act; and

(b) Any constraints discovered that limts the applicability of
section 5 of this act.

(2) The departnment of ecology and the departnment of fish and
wildlife nust provide a report to the |egislature, consistent with RCW
43. 01. 036, by Decenber 31, 2013, on:

(a) The identification of any additional prograns that may be
appropriate for inclusion in an environnmental mtigation plan,;

(b) The feasibility of developing new prograns that may be
appropriate for inclusion in an environnental mtigation plan,
including the identification of:

(i) How often a programwoul d be suitable for inclusion;

(i1) When and where a new program woul d be suitable for inclusion;

(ti1) Constraints on the suitability of any new progranm and

(iv) Tinelines, inplenentation costs, agency resource needs, and
requests for newlegal authority.

(3) The report required in subsection (2) of this section should,
i f deenmed appropriate and funding all ows, be devel oped in consultation
with the departnent of transportation, the departnent of natural
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resources, the departnent of comrerce, affected federally recognized
Indian tribes, and private sector stakeholders such as forest
| andowners, environnental interests, and the devel opnment comunity.

(4) The authority provided in section 5(2) of this act relating to
the acceptance of nonstate noney nmay be wutilized to fund the
i npl ementation of this section. The scope of effort in inplenenting
this section may be defined by the success of the departnent of ecol ogy
and the departnent of fish and wildlife in securing specific funding.

(5) This section expires July 30, 2014.

Sec. 7. RCW90.74.030 and 1997 c 424 s 4 are each anended to read
as follows:

(1) I'n making regulatory decisions relating to wetland or aquatic
resource mtigation, the departnments of ecology and fish and wldlife
shall, at the request of the project proponent, followthe guidance of
((REW-90-—74-005-through-90-—74-020)) this chapter.

(2) If the departnment of ecology or the departnment of fish and
wildlife receives nmultiple requests for review of mtigation plans
each departnent may schedule its review of these proposals to conform
to avail abl e budgetary resources.

NEW SECTION. Sec. 8. A new section is added to chapter 76.09 RCW
to read as foll ows:

The departnent and, when appropriate, the small forest |andowner
office established in RCW 76.13.110 nust assist in identifying
potenti al projects that <can be used for the mtigation of
infrastructure and noni nfrastructure devel opnent, as those terns are
defined in RCW90. 74. 010, as provided in section 5 of this act.

Passed by the House February 13, 2012.

Passed by the Senate March 1, 2012.

Approved by the Governor March 23, 2012.

Filed in Ofice of Secretary of State March 23, 2012.
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