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ENGRCSSED SENATE Bl LL 5058

Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Senators Pflug, Kline, and Harper; by request of WAashington State
Bar Associ ation

Read first time 01/12/11. Referred to Commttee on Judiciary.

AN ACT Relating to receivership; and anending RCW 7.60.025,
7.60. 055, 7.60.090, 7.60.110, 7.60.130, 7.60.190, 7.60.200, 7.60.230,
and 7. 60. 260.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW7.60.025 and 2010 ¢ 212 s 4 are each anended to read
as follows:

(1) Areceiver may be appointed by the superior court of this state
in the following instances, but except in any case in which a
receiver's appointnent is expressly required by statute, or any case in
which a receiver's appointnent is sought by a state agent whose
authority to seek the appointnent of a receiver is expressly conferred
by statute, or any case in which a receiver's appointnment with respect
to real property is sought under (b)(ii) of this subsection, a receiver
shall be appointed only if the court additionally determ nes that the
appointment of a receiver is reasonably necessary and that other
avai l abl e renedi es either are not avail abl e or are i nadequat e:

(a) On application of any party, when the party is determned to
have a probable right to or interest in property that is a subject of
the action and in the possession of an adverse party, or when the

p. 1 ESB 5058. SL
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property or its revenue-producing potential is in danger of being | ost
or materially injured or inpaired. A receiver may be appoi nted under
this subsection (1)(a) whether or not the application for appointnent
of a receiver is conbined wth, or is ancillary to, an action seeking
a noney judgnment or other relief;

(b) Provisionally, ((du+hrg—the—pendeney)) after comencenent of
any judicial action or_nonjudicial proceeding to foreclose upon any
lien against or for forfeiture of any interest in real or personal
property, ((er—atter—notiece—ol—atrustee s—sale has—been—ghven—under
RCW 61. 24. 040, or after notice of forfeiture has been given under RCW
61-30-040-)) on application of any person, when the interest in the
property that is the subject of ((fereeloesure—orforfetture)) such an
action or proceeding of the person seeking the receiver's appointnent
is determined to be probable and either:

(1) The property or its revenue-producing potential is in danger of
being lost or materially injured or inpaired; or

(1i) The appointnment of a receiver wth respect to the real or
personal property that is the subject of the action((;—the—notice—-of
trustee-s—saleornoetiece—offorfeirture)) or proceeding is provided for
by agreenent or is reasonably necessary to effectuate or enforce an
assignnment of rents or other revenues fromthe property. For purposes
of this subsection (1)(b), a judicial action is commenced as provided
in_ superior court civil rule 3(a), a nonjudicial proceeding is
commenced under chapter 61.24 RCWupon the service of notice of default
described_in_RCW 61.24.030(8), and_a_proceeding_for_ forfeiture is
commenced under chapter 61.30 RCWupon_the recording of the notice of
intent to forfeit described in RCW61. 30. 060;

(c) After judgnent, in order to give effect to the judgnent;

(d) To dispose of property according to provisions of a judgnment
dealing with its disposition;

(e) To the extent that property is not exenpt from execution, at
the instance of a judgnment creditor either before or after the i ssuance
of any execution, to preserve or protect it, or prevent its transfer;

(f) If and to the extent that property is subject to execution to
satisfy a judgnent, to preserve the property during the pendency of an
appeal , or when an execution has been returned unsatisfied, or when an
order requiring a judgnent debtor to appear for proceedings

ESB 5058. SL p. 2
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suppl emental to judgnent has been i ssued and the judgnment debtor fails
to submt to exam nation as ordered;

(g) Upon an attachnent of real or personal property when the
property attached is of a perishable nature or is otherw se in danger
of waste, inpairnent, or destruction, or where the abandoned property's
owner has absconded with, secreted, or abandoned the property, and it
is necessary to collect, conserve, nmanage, control, or protect it, or
to dispose of it pronptly, or when the court determ nes that the nature
of the property or the exigency of the case otherw se provides cause
for the appointnent of a receiver;

(h) In an action by a transferor of real or personal property to
avoid or rescind the transfer on the basis of fraud, or in an actionto
subj ect property or a fund to the paynent of a debt;

(1) I'n an action against any person who is not an individual if the
object of the action is the dissolution of that person, or if that
person has been dissolved, or if that person is insolvent or is not
general ly paying the person's debts as those debts becone due unless
they are the subject of bona fide dispute, or if that person is in
i mm nent danger of insolvency;

(j) I'n accordance with RCW7.08.030 (4) and (6), in cases in which
a general assignnent for the benefit of creditors has been nade;

(k) I'n quo warranto proceedi ngs under chapter 7.56 RCW

(1) As provided under RCW11. 64. 022;

(m In an action by the departnent of |icensing under RCW
18.35.220(3) with respect to persons engaged in the business of
di spensing of hearing aids, RCW 18.85.430 in the case of persons
engaged in the business of a real estate broker, associate real estate
broker, or real estate sal esperson, or RCW 19.105.470 with respect to
per sons engaged i n the busi ness of canping resorts;

(n) I'n an action under RCW 18.44.470 or 18.44.490 in the case of
persons engaged i n the busi ness of escrow agents;

(o) Upon a petition with respect to a nursing hone in accordance
with and subject to receivership provisions under chapter 18.51 RCW

(p) Under RCW 19.40.071(3), in connection with a proceeding for
relief with respect to a transfer fraudulent as to a creditor or
creditors;

(g9) Under RCW 19.100.210(1), in an action by the attorney general

p. 3 ESB 5058. SL
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or director of financial institutions to restrain any actual or
t hreat ened viol ation of the franchise i nvestnent protection act;

(r) In an action by the attorney general or by a prosecuting
attorney under RCW 19.110.160 with respect to a seller of business
opportunities;

(s) In an action by the director of financial institutions under
RCW 21. 20. 390 i n cases invol ving actual or threatened violations of the
securities act of Washi ngton or under RCW 21.30.120 in cases invol ving
actual or threatened violations of chapter 21.30 RCWw th respect to
certain businesses and transactions involving commodities;

(t) In an action for or relating to dissolution of a business
corporation under RCW 23B. 14. 065, 23B. 14. 300, 23B. 14. 310, or
23B. 14. 320, for dissolution of a nonprofit corporation under RCW
24.03. 271, for dissolution of a nmutual corporation under RCW24. 06. 305,
or in any other action for the dissolution or wi nding up of any other
entity provided for by Title 23, 23B, 24, or 25 RCW

(u) I'nany action in which the dissolution of any public or private
entity is sought, in any action involving any dispute with respect to
t he ownershi p or governance of such an entity, or upon the application
of a person having an interest in such an entity when the appoi nt nent
is reasonably necessary to protect the property of the entity or its
busi ness or other interests;

(v) Under RCW 25.05.215, in aid of a charging order with respect to
a partner's interest in a partnership;

(w) Under and subject to RCW 30.44.100, 30.44.270, and 30.56. 030,
in the case of a bank or trust conpany or, under and subject to RCW
32.24.070 through 32.24.090, in the case of a nutual savings bank;

(x) Under and subject to RCW 31.12.637 and 31.12.671 through
31.12.724, in the case of credit unions;

(y) Upon the application of the director of financial institutions
under RCW 31.35.090 in actions to enforce chapter 31.35 RCW applicable
to agricultural Ienders, under RCW 31.40.120 in actions to enforce
chapter 31.40 RCW applicable to entities engaged in federally
guaranteed small business |oans, under RCW 31.45.160 in actions to
enforce chapter 31.45 RCW applicable to persons licensed as check
cashers or check sellers, or under RCW 19.230.230 in actions to enforce
chapter 19.230 RCW applicable to persons |icensed under the uniform
nmoney services act;

ESB 5058. SL p. 4
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(z) Under RCW 35.82.090 or 35.82.180, with respect to a housing
proj ect ;

(aa) Under RCW 39.84.160 or 43.180.360, in proceedings to enforce
rights under any revenue bonds issued for the purpose of financing
i ndustrial developnment facilities or bonds of the Wshington state
housi ng finance comm ssion, or any financi ng docunent securing any such
bonds;

(bb) Under and subject to RCW 43.70.195, in an action by the
secretary of health or by a local health officer with respect to a
public water system

(cc) As contenplated by RCW 61.24.030, wth respect to real
property that is the subject of nonjudicial foreclosure proceedings
under chapter 61.24 RCW

(dd) As contenplated by RCW 61.30.030(3), with respect to real
property that is the subject of judicial or nonjudicial forfeiture
proceedi ngs under chapter 61. 30 RCW

((ee)—Under—ROW-64.-32-200(2)—ih—an—action-toforeclose—upon—a
Lien for conmbn expenses against a dwelling unit subject to the
hori | . e _

HH—Under —REOW-64-34-364{(10) ——tn—an—actton—by—a—unt —owners—
assoetatbon —to — forectose —a — Hen — For — noapayrent — of — debnguent
assesswents—agabhst—econdomnAiumunitsr)) (ee) Under RCW 64. 32. 200(2),
in an action or proceeding comenced_under chapter 61.12 or 61.24 RCW
to foreclose upon a lien for commobn expenses against a dwelling unit
subject to the horizontal property regines act, chapter 64.32 RCW For
pur poses of this subsection (1)(ee), a judicial action is commenced as
provided in superior court civil rule 3(a) and a nonjudicial proceeding
is_comenced_under chapter 61.24 RCW upon_the service of notice_of
default described in RCW61. 24. 030(8);

(ff) Under RCW 64.34.364(10), in an action or proceedi ng commenced
under chapter 61.12 or 61.24 RCW by a_unit_ owners' association_to
foreclose a lien for nonpaynent of delinquent assessnents agai nst
condom niumunits. For purposes of this subsection 1(ff), a judicial
action is commenced as provided in superior court civil rule (3)(a) and
a nonjudicial proceeding is commenced under chapter 61.24 RCWupon the
service of notice of default described in RCW61. 24. 030(8) ;

(gg) Upon application of the attorney general under RCW

p. 5 ESB 5058. SL
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64. 36.220(3), in aid of any wit or order restraining or enjoining
viol ati ons of chapter 64.36 RCWapplicable to tineshares;

(hh) Under RCW 70.95A.050(3), in aid of the enforcenent of paynent
or performance of nunicipal bonds issued with respect to facilities
used to abate, control, or prevent pollution;

(i1) Upon the application of the departnent of social and health
servi ces under RCW74.42.580, in cases involving nursing hones;

(Jj) Upon the application of the wutilities and transportation
conmm ssi on under RCW 80.28.040, with respect to a water conpany that
has failed to conply with an order of such comm ssion within the tinme
deadl i ne specified therein;

(kk) Under RCW 87.56.065, in connection with the dissolution of an
irrigation district;

(1'l') Upon application of the attorney general or the departnent of
licensing, in any proceeding that either of them are authorized by
statute to bring to enforce Title 18 or 19 RCW the securities act of
Washi ngton, chapter 21.20 RCW the Washi ngton commodities act, chapter
21.30 RCW the land devel opnent act, chapter 58.19 RCW or under
chapter 64.36 RCWrelating to the regulation of tineshares;

(nmm Upon application of the director of financial institutions in
any proceeding that the director of financial institutions 1is
authorized to bring to enforce chapters 31.35, 31.40, and 31.45 RCW or

(nn) I n such other cases as nay be provided for by law, or when, in
the discretion of the court, it my be necessary to secure anple
justice to the parties.

(2) The superior courts of this state shall appoint as receiver of
property located in this state a person who has been appointed by a
federal or state court |ocated el sewhere as receiver with respect to
the property specifically or with respect to the owner's property
general ly, upon the application of the person or of any party to that
forei gn proceeding, and follow ng the appointnment shall give effect to
orders, judgnents, and decrees of the foreign court affecting the
property in this state held by the receiver, unless the court
determnes that to do so would be manifestly unjust or inequitable
The venue of such a proceeding may be any county in which the person
resides or maintains any office, or any county in which any property
over which the receiver is to be appointed is |located at the tinme the
proceedi ng i s comenced.

ESB 5058. SL p. 6
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(3) At least seven days' notice of any application for the
appoi ntment of a receiver shall be given to the owner of property to be
subject thereto and to all other parties in the action, and to other
parties in interest as the court may require. I f any execution by a
judgnment creditor under Title 6 RCW or any application by a judgnment
creditor for the appointnent of a receiver, wth respect to property
over which the receiver's appointnent is sought, is pending in any
other action at the tine the application is made, then notice of the
application for the receiver's appointnment also shall be given to the
judgment creditor in the other action. The court may shorten or expand
the period for notice of an application for the appointnent of a
recei ver upon good cause shown.

(4) The order appointing a receiver in all cases shall reasonably
describe the property over which the receiver is to take charge, by
category, individual itens, or both if the receiver is to take charge
of less than all of the owner's property. If the order appointing a
receiver does not expressly |imt the receiver's authority to
desi gnated property or categories of property of the owner, the
receiver is a general receiver with the authority to take charge over
all of the owner's property, wherever | ocat ed.

(5) The court may condition the appointnent of a receiver upon the
giving of security by the person seeking the receiver's appointnent, in
such amount as the court may specify, for the paynent of costs and
damages incurred or suffered by any person should it Jlater be
determined that the appointnent of the receiver was wongfully
obt ai ned.

Sec. 2. RCW7.60.055 and 2004 c 165 s 7 are each anended to read
as follows:

(1) Except as otherw se provided for by this chapter, the court in
all cases has exclusive authority over the receiver, and the excl usive
possession and right of control with respect to all real property and
all tangi bl e and i ntangi bl e personal property with respect to which the
recei ver i s appointed, wherever |ocated, and the excl usive jurisdiction
to determne all controversies relating to the collection,
preservation, application, and distribution of all the property, and
all clains against the receiver arising out of the exercise of the
receiver's powers or the performance of the receiver's duties.

p. 7 ESB 5058. SL
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However, the court does not have exclusive jurisdiction over actions in
which a state agency is a party and in which a statute expressly vests
jurisdiction or venue el sewhere.

(2) For good cause shown, the court has the power to_shorten or
expand the tinme frames specified in this chapter.

Sec. 3. RCW7.60.090 and 2004 c 165 s 11 are each anended to read
as follows:

(1) In the event of a general assignnent of property for the
benefit of creditors under chapter 7.08 RCW the assignnent shall have
annexed as schedule ((FA})) A a true list of all of the person's known
creditors, their miling addresses, the anount and nature of their
clains, and whether their clains are disputed; and as schedule B a true
list of all property of the estate, including the estimated |iquidation
value and location of the property and, if real property, a lega
description thereof, as of the date of the assignnent.

(2) In all other cases, within ((twenty)) thirty-five days after
the date of appoi ntnent of a general receiver, the receiver shall file
as schedule A a true list of all of the known creditors and applicable
regul atory and taxing agencies of the person over whose assets the
receiver is appointed, their mailing addresses, the anpunt and nature
of their clains, and whether their clains are disputed; and as schedul e
B a true list of all property of the estate identifiable by the
receiver, including the estimated |iquidation value and | ocation of the
property and, if real property, a |legal description thereof, as of the
date of appoi ntnment of the receiver.

(3) The schedul es nust be in substantially the follow ng forns:

SCHEDULE A--CREDITORLIST
1. List al creditorshaving security interestsor liens, showing:
Name Address Amount Collateral Whether or not disputed

2. List al wages, salaries, commissions, or contributions to an empl oyee benefit plan owed, showing:
Name Address Amount Whether or not disputed

3. List al consumer deposits owed, showing:
Name Address Amount Whether or not disputed

4. List all taxesowed, showing:

ESB 5058. SL p. 8
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Name Address Amount Whether or not disputed

5. List al unsecured claims, showing:

Name Address Amount Whether or not disputed

6. List al ownersor shareholders, showing:

Name Address Percentage of Ownership

7. List al applicableregulatory agencies, showing:

Name Address

SCHEDULE B--LIST OF PROPERTY
List each category of property andfor each giveapproximate valueobtainablefor theasset on the date of

assignment/appointment of thereceiver, and addresswhere asset islocated.

I. Nonexempt Property
Description Liquidation Vaueon Date of

and Location Assignment/Appointment of Receiver

1.  Lega Descriptionandstreet
address of real property,
including leaseholdinterests:
Fixtures:

Cash and bank accounts:
Inventory:

Accounts receivable:

Equipment:

N o g s~ D

Prepaid expenses, including
deposits, insurance, rents, and
utilities:

8.  Other, includingloansto third
parties, claims, and chosesin

action:

I. Exempt Property
Description Liquidation Vaueon Date of

and Location Assignment/Appointment of Receiver

| DECLARE under penalty of perjury under thelawsof thestateof Washingtonthat the foregoingistrue, correct,
and completetothe best of my knowledge. DATED this...dayof ........,....,a ........,stateof .........

p. 9 ESB 5058.
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[SIGNATURE]

(4) Wien schedules are filed by a person making a general
assi gnnment of property for the benefit of creditors under chapter 7.08
RCW the schedul es shall be duly verified upon oath by such person.

(5) The receiver shall obtain an appraisal or other independent
val uation of the property in the receiver's possession if ordered by
t he court.

(6) The receiver shall file a conplete inventory of the property in
the receiver's possession if ordered by the court.

Sec. 4. RCW7.60.110 and 2004 c 165 s 13 are each anended to read
as foll ows:

(1) Except as otherw se ordered by the court, the entry of an order
appointing a general receiver or a custodial receiver with respect to
all of a person's property shall operate as a stay, applicable to all
persons, of:

(a) The commencenent or continuation, including the issuance or
enpl oynent of process, of a judicial, admnistrative, or other action
or proceedi ng agai nst the person over whose property the receiver is
appoi nted that was or coul d have been conmenced before the entry of the
order of appointnent, or to recover a claim against the person that
arose before the entry of the order of appointnent;

(b) The enforcenent, against the person over whose property the
receiver is appointed or any estate property, of a judgnent obtained
before the order of appointnent;

(c) Any act to obtain possession of estate property from the
receiver, or to interfere with, or exercise control over, estate
property;

(d) Any act to create, perfect, or enforce any lien or claim
agai nst estate property except by exercise of aright of setoff, to the
extent that the lien secures a claim against the person that arose
before the entry of the order of appointnent; or

(e) Any act to collect, assess, or recover a claim against the
person that arose before the entry of the order of appointnent.

(2) The stay shall automatically expire as to the acts specified in
subsection (1)(a), (b), and (e) of this section sixty days after the

ESB 5058. SL p. 10
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entry of the order of appointnment unless before the expiration of the
si xty-day period the receiver, for good cause shown, obtains an order
of the court extending the stay, after notice and a hearing. A person
whose action or proceeding is stayed by notion to the court may seek
relief from the stay for good cause shown. Any judgnent obtained
agai nst the person over whose property the receiver is appointed or
estate property followng the entry of the order of appointnent is not
a |lien against estate property unless the receivership is term nated
prior to a conveyance of the property agai nst which the judgnent would
otherwi se constitute a lien.

(3) The entry of an order appointing a receiver does not operate as
a stay of:

(a) The continuation of a judicial action or nonjudicial proceeding
of the type described in RCW 7.60.025(1) (b), (ee), or (ff), if the
action or proceeding was initiated by the party seeking the receiver's
appoi nt ment ;

(b) The comrencenent or continuation of a crimnal proceeding
agai nst the person over whose property the receiver i s appointed,

(())) (c) The comrencenent or continuation of an action or
proceeding to establish paternity, or to establish or nodify an order
for alinony, naintenance, or support, or to collect alinony,
mai nt enance, or support under any order of a court;

((€e))) (d) Any act to perfect, or to nmaintain or continue the
perfection of, aninterest in estate property if the interest perfected
woul d be effective against a creditor of the person over whose property
the receiver is appointed holding at the tinme of the entry of the order
of appointnment either a perfected nonpurchase noney security interest
under chapter 62A. 9A RCW against the property involved, or a lien by
attachnent, levy, or the |like, whether or not such a creditor exists.
| f perfection of an interest would require seizure of the property

i nvol ved or the commencenent of an action, the perfection shall instead
be acconplished by filing, and by serving upon the receiver, or
receiver's counsel, if any, notice of the interest within the tinme

fixed by law for seizure or comrencenent;

(((6))) (e) The comrencenent or continuation of an action or
proceedi ng by a governnental unit to enforce its police or regulatory
power ;

p. 11 ESB 5058. SL
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((€e))) (f) The enforcenment of a judgnent, other than a noney
j udgment, obtained in an action or proceeding by a governnental unit to
enforce its police or regulatory power, or wth respect to any
| icensure of the person over whose property the receiver i s appointed;

((6)) (g) The exercise of a right of setoff, including but not
l[imted to (i) any right of a commodity broker, forward contract
mer chant, stockbroker, financial institution, or securities clearing
agency to set off a claimfor a margin paynent or settlenent paynent
arising out of a comodity contract, forward contract, or securities
contract agai nst cash, securities, or other property held or due from
the comodity broker, forward contract nerchant, stockbroker, financial
institution, or securities clearing agency to mnargin, guarantee,
secure, or settle the comodity contract, forward contract, or
securities contract, and (ii) any right of a swap participant to set
off a claim for a paynent due to the swap participant under or in
connection with a swap agreenent agai nst any paynent due fromthe swap
partici pant under or in connection with the swap agreenent or agai nst
cash, securities, or other property of the debtor held by or due from
the swap participant to guarantee, secure, or settle the swap
agreenent; or

(((¢)) (h) The establishnent by a governnmental unit of any tax
liability and any appeal thereof.

Sec. 5. RCW7.60.130 and 2004 c 165 s 15 are each anended to read
as follows:

(1) A general receiver may assune or reject any executory contract
or unexpired |ease of the person over whose property the receiver is
appoi nted upon order of the court followng notice to the other party
to the contract or |ease upon notice and a hearing. The court may
condition assunption or rejection of any executory contract or
unexpired | ease on the ternms and conditions the court believes are just
and proper under the particular circunmstances of the case. A general
receiver's performance of an executory contract or unexpired |ease
prior to the court's authorization of its assunption or rejection shal
not constitute an assunption of the contract or |ease, or an agreenent
by the receiver to assune it, nor otherwi se preclude the receiver
thereafter fromseeking the court's authority to reject it.

ESB 5058. SL p. 12
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(2) Any obligation or liability incurred by a general receiver on
account of the receiver's assunption of an executory contract or
unexpired | ease shall be treated as an expense of the receivership. A
general receiver's rejection of an executory contract or unexpired
| ease shall be treated as a breach of the contract or |ease occurring
i medi ately prior to the receiver's appointnent; and the receiver's
right to possess or use property pursuant to any executory contract or
| ease shall term nate upon rejection of the contract or |ease. The
other party to an executory contract or wunexpired lease that is
rejected by a general receiver may take such steps as may be necessary
under applicable lawto term nate or cancel the contract or |ease. The
claimof a party to an executory contract or unexpired | ease resulting
from a general receiver's rejection of it shall be served upon the
receiver in the manner provided for by RCW7.60.210 within thirty days
followi ng the rejection.

(3) A general receiver's power under this section to assunme an
executory contract or unexpired |lease shall not be affected by any
provision in the contract or |ease that would effect or permt a
forfeiture, nodification, or termnation of it on account of either the
receiver's appointnent, the financial condition of the person over
whose property the receiver is appointed, or an assignnment for the
benefit of creditors by that person.

(4) A general receiver may not assume an executory contract or
unexpired |ease of the person over whose property the receiver is
appoi nted wi thout the consent of the other party to the contract or
| ease if:

(a) Applicable | aw woul d excuse a party, other than the person over
whose property the receiver is appointed, from accepting performance
fromor rendering performance to anyone other than the person even in
the absence of any provisions in the contract or |ease expressly
restricting or prohibiting an assignnment of the person's rights or the
performance of the person's duties;

(b) The contract or lease is a contract to nake a | oan or extend
credit or financial acconmmopdations to or for the benefit of the person
over whose property the receiver is appointed, or to issue a security
of the person; or

(c) The executory contract or |ease expires by its own terns, or
under applicable lawprior to the receiver's assunption thereof.

p. 13 ESB 5058. SL
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(5) A receiver may not assign an executory contract or unexpired
| ease without assuming it, absent the consent of the other parties to
the contract or |ease.

(6) If the receiver rejects an executory contract or unexpired
| ease for

(a) The sale of real property under which the person over whose
property the receiver is appointed is the seller and the purchaser is
i n possession of the real property;

(b) The sale of areal property timeshare interest under which the
person over whose property the receiver is appointed is the seller;

(c) The license of intellectual property rights under which the
person over whose property the receiver is appointed is the licensor;
or

(d) The lease of real property in which the person over whose
property the receiver is appointed is the |essor;

then the purchaser, |icensee, or |lessee may treat the rejection as a
termnation of the <contract, |I|icense agreenent, or |ease, or
alternatively, the purchaser, |icensee, or lessee nmay remain in
possession in which case the purchaser, |icensee, or |essee shall

continue to performall obligations arising thereunder as and when they
may fall due, but may of fset agai nst any paynents any danages occurri ng
on account of the rejection after it occurs. The purchaser of rea
property in such a case is entitled to receive from the receiver any
deed or any other instrunent of conveyance which the person over whose
property the receiver is appointed is obligated to deliver under the
executory contract when the purchaser becones entitled to receive it,
and the deed or instrunment has the sane force and effect as if given by
the person. A purchaser, |icensee, or |essee who elects to remain in
possessi on under the ternms of this subsection has no rights against the
receiver on account of any damages arising from the receiver's
rejection except as expressly provided for by this subsection. A
purchaser of real property who elects to treat rejection of an
executory contract as a termnation has a lien against the interest in
that real property of the person over whose property the receiver is
appoi nted for the recovery of any portion of the purchase price that
t he purchaser has pai d.

(7) Any contract with the state shall be deened rejected if not

ESB 5058. SL p. 14
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assunmed within sixty days of appointnent of a general receiver unless
the receiver and state agency agree to its assunption or as otherw se
ordered by the court for good cause shown.

(8 Nothing in this chapter affects the enforceability of
anti assi gnnent prohibitions provided under contract or applicable | aw

Sec. 6. RCW7.60.190 and 2004 c 165 s 21 are each anended to read
as follows:

(1) Creditors and parties ininterest to whomwitten notice of the
pendency of the receivership is given in accordance with RCW 7. 60. 210,
and creditors or other persons submtting witten clains in the
receivership or otherwise appearing and participating 1in the
receivership, are bound by the acts of the receiver with regard to
managenent and di sposition of estate property whether or not they are
formally joined as parties.

(2) Any person having a claim against or interest in any estate
property or in the receivership proceedings nay appear in the
receivership, either in person or by an attorney. Appearance nust be
made by filing a witten notice of appearance, including the nane and
mai | i ng address of the party in interest, and the nane and address of
the person's attorney, if any, with the clerk, and by serving a copy of
the notice upon the receiver and the receiver's attorney of record, if
any. The receiver shall maintain a master mailing list of all persons
joined as parties in the receivership and of all persons serving and
filing notices of appearance in the receivership in accordance wth
this section. A creditor or other party in interest has a right to be
heard with respect to all matters affecting the person, whether or not
the personis joined as a party to the action.

(3) Any request for relief against a state agency shall be nuailed
to or otherw se served on the agency and on the office of the attorney
general .

(4) Orders of the court with respect to the treatnent of clains and
di sposition of estate property, including but not limted to orders
providing for sales of property free and clear of liens, are effective
as to any person having a claimagainst or interest in the receivership
estate and who has actual know edge of the receivership, whether or not
the person receives witten notice fromthe receiver and whet her or not
t he person appears or participates in the receivership.

p. 15 ESB 5058. SL
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(5) The receiver shall give not |less than ten days' witten notice
by mail of any exam nation by the receiver of the person with respect
to whose property the receiver has been appointed and to persons who
serve and file an appearance in the proceedi ng.

(6) Persons on the master mailing list are entitled to not |ess
than thirty days' witten notice of the hearing of any notion or other
proceedi ng invol vi ng any proposed:

(a) Allowance or disallowance of any clai mor clains;

(b) Abandonnent, disposition, or distribution of estate property,
ot her than an energency disposition of ((perishable)) property subject
to eroding value or a disposition of property in the ordinary course of
busi ness;

(c) Conpronmise or settlenment of a controversy that m ght affect the
distribution to creditors fromthe estate;

(d) Conpensation of the receiver or any professional enployed by
t he receiver; or

(e) Application for termnation of the receivership or discharge of
the receiver. Notice of the application shall also be sent to state
t axi ng and applicabl e regul atory agenci es.

Any opposition to any notion to authorize any of the actions under
(a) through (e) of this subsection nust be filed and served upon the
receiver and the receiver's attorney, if any, at |east three days
before the date of the proposed action. Persons on the master mailing
list shall be served with all pleadings or in opposition to any notion.
The court may require notice to be given to persons on the nmaster
mailing list of additional matters the court deens appropriate((—and

good—cause—shown)). The receiver shall nake a copy of the current
master mailing list available to any person on that Iist upon the
person's request.

(7) Al persons duly notified by the receiver of any hearing to
approve or authorize an action or a proposed action by the receiver is
bound by any order of the court with respect to the action, whether or
not the persons have appeared or objected to the action or proposed
action or have been joined formally as parties to the particular
action.

(8) Whenever notice is not specifically required to be given under
this chapter, the court may consider notions and grant or deny relief

ESB 5058. SL p. 16
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w thout notice or hearing, if it appears that no person joined as a
party or who has appeared in the receivership would be prejudiced or
harmed by the relief requested.

Sec. 7. RCW7.60.200 and 2004 c 165 s 22 are each anended to read
as follows:

(1) A general receiver shall give notice of the receivership by
publication in a newspaper of general circulation published in the
county or counties in which estate property is known to be | ocated once
a week for three consecutive weeks, the first notice to be published
within ((twenpty)) thirty days after the date of appointnent of the
receiver; and by nmailing notice to all known creditors and ot her known
parties in interest within ((twenty)) thirty days after the date of
appoi ntnent of the receiver. The notice of the receivership shall
i nclude the date of appoi ntnent of the receiver; the nane of the court
and the case nunber; the [ast day on which clains nmay be filed with the
court and mailed to_ or served upon the receiver; and the nanme and
address of the debtor, the receiver, and the receiver's attorney, if
any. For purposes of this section, all intangible property of a person
is deemed to be located in the county in which an individual owner
thereof resides, or in which any entity owning the property mnaintains
its principal adm nistrative offices.

(2) The notice of the receivership shall be in substantially the
following form

IN THESUPERIORCOURT, INAND FOR
COUNTY,WASHINGTON

[Case Name] Case No.

NOTICE OFRECEIVERSHIP

N~ N N N~ N

TO CREDITORSAND OTHER PARTIESININTEREST:

p. 17 ESB 5058. SL
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PLEASE TAKENOTICEthat areceiver was appointedfor , whoselast known address

is ,on

YOU AREHEREBY FURTHER NOTIFIED that in order toreceive any dividendin thisproceedingyou

must fileproof of claimwiththe court within30days after thedate of thisnotice. If youarea stateagency,
you must fileproof of claimwith thereceiver ((er-erbefere————————120)) within 180 days((frem))
after thedate of ((appetrtment-efthereceiver)) this notice. A copy of your claim must alsobeeither mailed

to or served upon thereceiver.

RECEIVER
Attorney for receiver (if any):
Address:

Sec. 8. RCW7.60.230 and 2004 c 165 s 25 are each anended to read
as follows:

(1) Alowed clainms in a general receivership shall receive
distribution under this chapter in the order of priority under (a)
t hrough (h) of this subsection and, with the exception of (a) and (c)
of this subsection, on a pro rata basis.

(a) Creditors with liens on property of the estate, which liens are
duly perfected under applicable law, shall receive the proceeds from
the disposition of their collateral. However, the receiver my recover
from property securing an allowed secured claim the reasonable,
necessary expenses of preserving, protecting, or disposing of the

property to the extent of any benefit to the creditors. |[|f and to the
extent that the proceeds are less than the anobunt of a creditor's
allowed claim or a creditor's lien is avoided on any basis, the
creditor is an unsecured claimunder (h) of this subsection. Secured
clains shall be paid from the proceeds in accordance with their
respective priorities under otherw se applicable | aw.

(b) Actual, necessary costs and expenses incurred during the

adm nistration of the estate, other than those expenses al | owabl e under
(a) of this subsection, including allowed fees and reinbursenent of
reasonabl e charges and expenses of the receiver and professional
persons enpl oyed by the receiver under RCW7.60.180. Notw thstanding
(a) of this subsection, expenses incurred during the adm nistration of
the estate have priority over the secured claim of any creditor
obt ai ning or consenting to the appoi ntnent of the receiver.

ESB 5058. SL p. 18
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(c) Creditors with liens on property of the estate, which liens
have not been duly perfected under applicable Iaw, shall receive the
proceeds fromthe disposition of their collateral if and to the extent
t hat unsecured cl ainms are nmade subject to those |iens under applicable
| aw.

(d) dains for wages, salaries, or conm ssions, including vacation,
severance, and sick | eave pay, or contributions to an enpl oyee benefit
pl an, earned by the claimnt within ((arety)) one hundred eighty days
of the date of appointnent of the receiver or the cessation of the
estate's business, whichever occurs first, but only to the extent of
((twe)) ten thousand nine hundred fifty dollars.

(e) Allowed unsecured clains, to the extent of ((nire—-hundred)) two
t housand four hundred twenty-five dollars for each individual, arising
fromthe deposit with the person over whose property the receiver is
appoi nted before the date of appointnent of the receiver of noney in
connection with the purchase, |ease, or rental of property or the
purchase of services for personal, famly, or household use by
i ndi vidual s that were not delivered or provided.

(f) Cainms for a support debt as defined in RCW 74. 20A. 020(10), but
not to the extent that the debt (i) is assigned to another entity,
voluntarily, by operation of law, or otherwise; or (ii) includes a
liability designated as a support obligation unless that liability is
actually in the nature of a support obligation.

(g) Unsecured clainms of governnental units for taxes which accrued
prior to the date of appoi ntnment of the receiver.

(h) O her unsecured cl ai ns.

(2) If all of the classes under subsection (1) of this section have
been paid in full, any residue shall be paid to the person over whose
property the receiver i s appoi nted.

Sec. 9. RCW7.60.260 and 2004 c 165 s 28 are each anended to read
as follows:

(1) The receiver, with the court's approval after notice and a
hearing, may use, sell, or |lease estate property other than in the
ordi nary course of business. Except in the case of a | easehold estate
with a remaining termof less than two years or a vendor's interest in
a real estate contract, estate property consisting of real property nay

p. 19 ESB 5058. SL
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not be sold by a custodial receiver other than in the ordinary course
of busi ness.

(2) The court may order that a general receiver's sale of estate
property either_ (a) under subsection (1) of this section,_or_(b)

consisting of real property which the debtor intended to sell in its
ordinary course of business be effected free and clear of liens and of
all rights of redenption, whether or not the sale wll generate
proceeds sufficient to fully satisfy all clainms secured by the

property, unless either:

(((8))) () The property is real property used principally in the
production of crops, livestock, or aquaculture, or the property is a
homest ead under RCW 6. 13.010(1), and the owner of the property has not
consented to the sale follow ng the appoi ntnment of the receiver; or

((b)y)) (i) The owner of the property or a creditor with an
interest in the property serves and files a tinely opposition to the
receiver's sale, and the court determ nes that the anmount |ikely to be
realized by the objecting person fromthe receiver's saleis |ess than
the person would realize within a reasonable tine in the absence of the
receiver's sale.

Upon any sale free and clear of |liens authorized by this section,
all security interests and other |iens encunbering the property
conveyed transfer and attach to the proceeds of the sale, net of
reasonabl e expenses incurred in the disposition of the property, in the
sane order, priority, and validity as the liens had with respect to the
property imedi ately before the conveyance. The court may authorize
the receiver at the time of sale to satisfy, in whole or in part, any
al l oned cl ai msecured by the property out of the proceeds of its sale
if the interest of any other creditor having a lien against the
proceeds of the sale would not thereby be inpaired.

(3) At a public sale of property under subsection (1) of this
section, acreditor wwth an allowed claimsecured by alien against the
property to be sold may bid at the sale of the property. A secured
creditor who purchases the property froma receiver nay offset against
the purchase price its allowed secured claim against the property,
provi ded that the secured creditor tenders cash sufficient to satisfy
in full all secured clains payable out of the proceeds of sale having
priority over the secured creditor's secured claim |If thelien or the
claimit secures is the subject of a bona fide dispute, the court may
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order the holder of the claimto provide the receiver with adequate
security to assure full paynent of the purchase price in the event the
lien, the claim or any part thereof is determned to be invalid or
unenf or ceabl e.

(4) If estate property includes an interest as a co-owner of
property, the receiver shall have the rights and powers of a co-owner
af forded by applicable state or federal law, including but not limted
to any rights of partition.

(5) The reversal or nodification on appeal of an authorization to
sell or |ease estate property under this section does not affect the
validity of a sale or |ease under that authorizationto an entity that
purchased or |eased the property in good faith, whether or not the
entity knew of the pendency of the appeal, unless the authorization and
sal e or | ease were stayed pendi ng the appeal.

Passed by the Senate February 25, 2011.

Passed by the House April 1, 2011.

Approved by the Governor April 13, 2011.

Filed in Ofice of Secretary of State April 13, 2011.
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