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SUBSTI TUTE SENATE BI LL 5988

Passed Legislature - 2011 2nd Speci al Session
State of WAshi ngton 62nd Legi sl ature 2011 2nd Speci al Session

By Senate Financial Institutions, Housing & Insurance (originally
sponsored by Senators Hobbs, Litzow, Fain, Keiser, Frockt, Chase, and
Kl'i ne)

READ FI RST TI ME 12/ 14/ 11.

AN ACT Relating to making inperative changes to the foreclosure
fairness act to ensure nedi ators' participation; anending RCW61. 24. 163
and 61.24.169; and decl ari ng an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW®61.24.163 and 2011 ¢ 58 s 7 are each anended to read
as follows:

(1) The foreclosure nediation program established in this section
applies only to borrowers who have been referred to nediation by a
housi ng counselor or attorney. The nediation program under this
section is not governed by chapter 7.07 RCW and does not preclude
medi ation required by a court or other provision of |aw.

(2) A housing counselor or attorney referring a borrower to
medi ation shall send a notice to the borrower and the departnent,
stating that nediation is appropriate.

(3) Wthin ten days of receiving the notice, the departnent shall:

(a) Send a notice to the beneficiary, the borrower, the housing
counselor or attorney who referred the borrower, and the trustee
stating that the parties have been referred to nediation. The notice
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must include the statenments and list of docunents and information
described in subsection (5)(b)(i) through (iv) of this section; and

(b) Select a nediator and notify the parties of the selection.

() ((ar)) Wthin forty-five days of receiving the referral from
the departnent, the nmediator shall convene a nediation session in the
county where the borrower resides, unless the parties agree on anot her
| ocation. The parties may agree in witing to extend the tinme in which
to schedul e the nediation session. |If the parties agree to extend the
time, the beneficiary shall notify the trustee of the extension and the
date the nediator is expected to i ssue the nediator's certification.

e on—may—be—d | admicsible evid __subi Cto—
les—| Lt . .. : | . I I
parties—))

(5)(a) The nedi ator may schedul e phone conferences, consultations
with the parties individually, and other communications to ensure that
the parties have all the necessary information to engage in a
producti ve nedi ati on.

(b) The nediator nmust send witten notice of the time, date, and
| ocation of the nediation session to the borrower, the beneficiary, and
the departnent at l|least fifteen days prior to the nediation session
At a mininmum the notice nust contain:

(1) A statenment that the borrower may be represented in the
medi ati on session by an attorney or ot her advocate;

(1i) A statenent that a person with authority to agree to a
resolution, including a proposed settlenent, |oan nodification, or
dism ssal or continuation of the foreclosure proceeding, nust be
present either in person or on the tel ephone or video conference during
t he nedi ati on session;

(ti1) Aconplete list of docunents and information required by this
section that the parties nmust provide to the nedi ator and the deadlines
for providing the docunents and i nformation; and

(iv) A statement that the parties have a duty to nediate in good
faith and that failure to nediate in good faith may inpair the

SSB 5988. SL p. 2



©O© 00 N O Ol WDN P

W W W W W W WwwwMNDNDNMDNDNMNMNDNMDDMNMNDNMNMNMNMDNEPEPRPPRPPRPERPPRPERPRPERPRPRPRE
0O NO Ol A W NPEFP O OOWuNO O P~ WNEOOWOOWwWNO O P~ owDNDE,Oo

beneficiary's ability to foreclose on the property or the borrower's
ability to nodify the |oan or take advantage of other alternatives to
forecl osure.

(6) The borrower, the beneficiary or authorized agent, and the
medi at or nmust neet in person for the nediation session. However, a
person with authority to agree to a resolution on behalf of the
beneficiary may be present over the telephone or video conference
during the nmedi ati on sessi on.

(7) The participants in nediation nust address the issues of
forecl osure that may enable the borrower and the beneficiary to reach
a resolution, including but not limted to reinstatenent, nodification
of the loan, restructuring of the debt, or sone other workout plan. To
assist the parties in addressing issues of foreclosure, the nedi ator
must require the participants to consider the foll ow ng:

(a) The borrower's current and future econom c circunstances,
including the borrower's current and future incone, debts, and
obligations for the previous sixty days or greater tinme period as
determ ned by the nedi at or

(b) The net present value of receiving paynents pursuant to a
nodi fied nortgage |oan as conpared to the anticipated net recovery
foll ow ng forecl osure;

(c) Any affordable |oan nodification calculation and net present
val ue calculation when required under any federal nortgage relief
program including the honme affordable nodification program (HAMP) as
applicable to governnent-sponsored enterprise and nongovernmnment-
sponsored enterprise |oans and any HAMP-rel ated nodification program
applicable to loans insured by the federal housing adm nistration, the
veterans adm nistration, and the rural housing service. If such a
calculation is not required, then the beneficiary nmust use the current
cal cul ations, assunptions, and forns that are established by the
federal deposit insurance corporation and published in the federa
deposit insurance corporation | oan nodification programguide; and

(d) Any other loss mtigation guidelines to |oans insured by the
federal housing adm nistration, the veterans admnistration, and the
rural housing service, if applicable.

(8) A violation of the duty to nediate in good faith as required
under this section may include:

(a) Failure totinely participate in nediation w thout good cause;
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(b) Failure of the beneficiary to provide the follow ng
docunentation to the borrower and nedi ator at |east ten days before the
medi ati on or pursuant to the nediator's instructions:

(1) An accurate statenent containing the bal ance of the | oan as of
the first day of the nonth in which the nediation occurs;

(ii) Copies of the note and deed of trust;

(ii1) Proof that the entity claimng to be the beneficiary is the
owner of any prom ssory note or obligation secured by the deed of
trust. Sufficient proof may be a copy of the declaration described in
RCW 61. 24. 030(7) (a);

(iv) The best estimate of any arrearage and an item zed statenent
of the arrearages;

(v) An itemzed list of the best estimate of fees and charges
out st andi ng;

(vi) The paynment history and schedule for the preceding twelve
mont hs, or since default, whichever is |onger, including a breakdown of
all fees and charges cl ai ned,;

(vii) Al borrower-related and nortgage-related i nput data used in
any net present val ue anal ysis;

(viii) An explanation regarding any denial for a |loan nodification,
forbearance, or other alternative to foreclosure in sufficient detai
for a reasonabl e person to understand why the deci sion was nade;

(ix) The nost recently avail able appraisal or other broker price
opi ni on nost recently relied upon by the beneficiary; and

(x) The portion or excerpt of the pooling and servicing agreenent
that prohibits the beneficiary frominplenenting a nodification, if the
beneficiary clains it cannot inplenment a nodification due solely to
l[imtations in a pooling and servicing agreenent, and docunentation or
a statement detailing the efforts of the beneficiary to obtain a waiver
of the pooling and servicing agreenent provisions,;

(c) Failure of the borrower to provide docunentation to the
beneficiary and nediator, at |east ten days before the nediation or
pursuant to the mediator's instruction, showi ng the borrower's current
and future incone, debts and obligations, and tax returns for the past
two years;

(d) Failure of either party to pay the respective portion of the
medi ation fee in advance of the nediation as required under this
section;
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(e) Failure of a party to designate representatives with adequate
authority to fully settle, conprom se, or otherw se reach resolution
with the borrower in nediation; and

(f) A request by a beneficiary that the borrower waive future
clainms he or she may have in connection with the deed of trust, as a
condition of agreeing to a nodification, except for rescission clains
under the federal truth in lending act. Nothing in this section
precludes a beneficiary fromrequesting that a borrower dismss wth
prejudi ce any pending clains against the beneficiary, its agents, |oan
servicer, or trustee, arising fromthe underlying deed of trust, as a
condi tion of nodification.

(9) Wthin seven business days after the conclusion of the
medi ati on session, the nediator nust send a witten certification to
the departnent and the trustee and send copies to the parties of:

(a) The date, tine, and | ocation of the nedi ati on sessi on;

(b) The nanes of all persons attending in person and by tel ephone
or video conference, at the nediation session;

(c) Whether a resolution was reached by the parties, including
whet her the default was cured by reinstatenent, nodification, or
restructuring of the debt, or sone other alternative to forecl osure was
agreed upon by the parties;

(d) Whether the parties participated in the nediation in good
faith; and

(e) A description of the net present value test used, along with a
copy of the inputs, including the result of the net present val ue test
expressed in a dollar anount.

(10) If the parties are unable to reach any agreenent and the
medi ator certifies that the parties acted in good faith, the
beneficiary may proceed with the forecl osure.

(11)(a) The nediator's certification that the beneficiary failed to
act in good faith in nmediation constitutes a defense to the nonjudici al
forecl osure action that was the basis for initiating the nmediation. In
any action to enjoin the foreclosure, the beneficiary shall be entitled
to rebut the allegation that it failed to act in good faith.

(b) The nediator's certification that the beneficiary failed to act
in good faith during nediation does not constitute a defense to a
judicial foreclosure or a future nonjudicial foreclosure action if a
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nodi fication of the loan is agreed upon and the borrower subsequently
defaul ts.

(c) If an agreenent was not reached and the nediator's
certification shows that the net present value of the nodified |oan
exceeds the anticipated net recovery at foreclosure, that showing in
the certification shall constitute a basis for the borrower to enjoin
t he forecl osure.

(12) The nmediator's certification that the borrower failed to act
in good faith in nediation authorizes the beneficiary to proceed with
t he forecl osure.

(13)(a) A trustee may not record the notice of sale until the
trustee receives the nediator's certification stating that the
medi ati on has been conpl et ed.

(b) If the trustee does not receive the nediator's certification
the trustee may record the notice of sale after ten days fromthe date
the certification to the trustee was due. |If the notice of sale is
recorded under this subsection (13)(b) and the nediator subsequently
issues a certification alleging the beneficiary violated the duty of
good faith, the trustee may not proceed with the sale.

(14) A nediator may charge reasonable fees as authorized by this
subsection and by the departnent. Unless the fee is waived or the
parties agree otherw se, a foreclosure nediator's fee my not exceed
four hundred dollars for a nediation session |asting between one hour
and three hours. For a nediation session exceeding three hours, the
forecl osure nedi ator may charge a reasonable fee, as authorized by the
depart nent. The nediator nust provide an estinmated fee before the
medi ati on, and paynment of the nmediator's fee nust be divided equally
between the beneficiary and the borrower. The beneficiary and the
borrower must tender the | oan nediator's fee seven cal endar days before
the commencenent of the nediation or pursuant to the nediator's
i nstructions.

(15) Beginning Decenber 1, 2012, and every year thereafter, the
departnent shall report annually to the | egislature on:

(a) The performance of the program including the nunbers of
borrowers who are referred to nediation by a housing counselor or
attorney;

(b) The results of the nediation program including the nunber of
medi ati ons requested by housing counsel ors and attorneys, the nunber of
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certifications of good faith issued, the nunber of borrowers and
beneficiaries who failed to nediate in good faith, and the reasons for
the failure to nmediate in good faith, if known, the nunmbers of [|oans
restructured or nodified, the change in the borrower's nonthly paynent
for principal and interest and the nunber of principal wite-downs and
interest rate reductions, and, to the extent practical, the nunber of
borrowers who report a default within a year of restructuring or
nodi ficati on;

(c) The information received by housing counselors regarding
out cones of foreclosures; and

(d) Any recommendations for changes to the statutes regarding the
medi ati on program

Sec. 2. RCWG61.24.169 and 2011 c 58 s 10 are each anended to read
as follows:

(1) For the purposes of RCW61. 24. 163, the departnent nust maintain
a list of approved foreclosure nediators. The departnment nmay approve
the followng persons to serve as foreclosure nediators under this
section:

(a) Attorneys who are active nenbers of the WAshington state bar
associ ation;

(b) Enployees of United States departnent of housing and urban
devel opnent - approved housi ng counseling agencies or approved by the
Washi ngt on state housing fi nance comm ssi on;

(c) Enployees or volunteers of dispute resolution centers under
chapter 7.75 RCW and

(d) Retired judges of Washi ngton courts.

(2) The departnment may establish a required training program for
foreclosure nediators and may require nediators to acquire training
before being approved. The nediators nust be famliar with rel evant
aspects of the law, have know edge of community-based resources and
nortgage assistance prograns, and refer borrowers to these prograns
wher e appropri ate.

(3) The departnent nay renove any nediator fromthe approved |i st
of nedi at ors.

(4)(a) A nediator under this_ section_ who is_an_ enployee_ or

volunteer of a dispute resolution center under chapter 7.75 RCW is
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i mune fromsuit in any civil action based on any proceedi ngs or ot her

official acts perforned in his or her capacity as a_ foreclosure
medi ator, except in cases of willful or wanton ni sconduct.
(b) Anediator is not subject to discovery or conmpul sory process to

testify in any litigation pertaining to a foreclosure action between

the parties. However, the nediator's certification and all information
and material presented as part of the nediation process may be deened
adnm ssible evidence, subject to court rules, in_any |litigation

pertaining to a forecl osure action between the parties.

NEW SECTION. Sec. 3. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

Passed by the Senate Decenber 14, 2011.

Passed by the House Decenber 14, 2011.

Approved by the Governor Decenber 20, 2011.

Filed in Ofice of Secretary of State Decenber 21, 2011.
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