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ENGROSSED SUBSTI TUTE HOUSE BI LL 2759

State of WAshi ngton 63rd Legislature 2014 Regul ar Session

By House Transportation (originally sponsored by Representatives
Seaqui st, Smth, Young, Ryu, and Miri)

READ FI RST TI ME 02/ 11/ 14.

AN ACT Relating to nodifying certain requirements for ferry vesse
construction; anendi ng RCW 47.60. 005, 47.60.010, 47.60.810, 47.60.814,
47. 60. 820, and 47.56. 030; addi ng new sections to chapter 47.60 RCW and
repeal i ng RCW47. 56. 780.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA47.60.005 and 2008 ¢ 124 s 1 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(D "Adaptive rmanagenent” nmeans a systematic process for
continually inproving managenent policies and practices by |earning
fromthe outcones of operational prograns.

(2) "Capital plan" neans the state ferry system plan devel oped by
the departnent as described in RCW 47.06.050(2), reviewed by the
comm ssion, and reported to the transportation commttees of the
| egi sl ature by the comm ssion.

(3) "Capital project” has the same neaning as used in budget
i nstructions devel oped by the office of financial nmanagenent.
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(4) "Conmm ssion" nmeans the transportation conm ssion created in RCW
47. 01. 051.

(5) "lnprovenent project” has the sanme neaning as in the budget
instructions devel oped by the office of financial nmanagenent. [|f the
budget instructions do not define inprovenent project, then it has the
sane neaning as "program project” in the budget instructions. If a

project neets both the inprovement project and preservation project
definitions in this section it nust be defined as an inprovenent
proj ect. New vessel acquisitions nust be defined as inprovenent
proj ects.

(6) "Life-cycle cost nodel"” nmeans that portion of a capital asset
i nventory system which, anong other things, is used to estimate future
preservation needs.

(7) "Maintenance cost" has the sanme neaning as used in budget
i nstructions devel oped by the office of financial managenent.

(8) "Preservation project"” has the sane neaning as used in budget
i nstructions devel oped by the office of financial managenent.

(9) "Route" nmeans all ferry sailings fromone | ocation to anot her,
such as the Seattle to Bainbridge route or the Port Townsend to
Keyst one route.

(10) "Sailing" nmeans an individual ferry sailing for a specific
route, such as the 5:00 p.m sailing fromSeattle to Brenerton.

(11) "Travel shed" neans one or nore ferry routes with distinct
characteristics as determ ned by the departnent.

(12) "Best life-cycle value" neans the consideration of the tota
cost _to the state to purchase, operate, maintain, and_dispose of a
specific vessel.

(13) "Fixed_price_contract"” neans_a_contract that_ requires_the
contractor to_deliver a_ specified project for a_ set_ price. Change
orders on fixed price contracts are allowable but should be used on a
very limted basis.

Sec. 2. RCW47.60.010 and 2008 ¢ 122 s 20 are each anended to read
as follows:

The departnment is authorized to acquire by |ease, charter,
contract, purchase, condemnation, or construction, and partly by any or
all of such neans, and to thereafter operate, inprove, and extend, a
systemof ferries on and crossing Puget Sound and any of its tributary
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wat ers and connections thereof, and connecting with the public streets
and highways in the state. However, any new_ vessel pl anning,
construction, purchase, analysis, or_design work nust be consistent
with RCW 47.60.810. The system of ferries shall include such boats,
vessel s, wharves, docks, approaches, |andings, franchises, |icenses,
and appurtenances as shall be determned by the departnment to be
necessary or desirable for efficient operation of the ferry system and
best serve the public. Subject to RCWA47.56.820, the departnment may in
i ke manner acquire by purchase, condemation, or construction and
include in the ferry system such toll bridges, approaches, and
connecti ng roadways as may be deened by the departnent advant ageous in
channeling traffic to points served by the ferry system In addition
to the powers of acquisition granted by this section, the departnent is
enpowered to enter into any contracts, agreenents, or |eases wth any
person, firm or corporation and to thereby provide, on such ternms and
conditions as it shall determne, for the operation of any ferry or
ferries or systemthereof, whether acquired by the departnent or not.

The authority of the departnent to sell and | ease back any state
ferry, for federal tax purposes only, as authorized by 26 U S.C., Sec.
168(f)(8) is confirnmed. Legal title and all incidents of legal title
to any ferry sold and | eased back (except for the federal tax benefits
attributable to the ownership thereof) shall remain in the state of
Washi ngt on.

Sec. 3. RCWA47.60.810 and 2001 ¢ 226 s 4 are each anended to read
as follows:

(1) The departnent ((ray—purechase—newadtoferriesthrough)) shal
use ((ef)) a nodified request for proposals process when purchasing new
auto_ferries pursuant to_a_contract advertised for_ bid_ after_ the
effective date of this section whereby the prevailing shipbuilder and
t he departnent engage in a design and build partnership for the design
and construction of the auto ferries. The process consists of the
t hree phases described in subsection (((&-)) (3) of this section.

(2) Unless the use_ of a_direct owner's_ representative_ is
specifically authorized_ by the_ office_of financial _ nanagenent,
t hroughout the three phases described in_ subsection (3) of this
section, the departnent shall enploy an _ independent owners
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representative to serve as a_ third-party internediary between the
departnent and the proposers. The independent owners representative
shal | :

(a) Serve as_the departnent's prinmary advocate and_conmuni cat or
with the proposers;

(b) Performproject quality oversight;

(c) Manage any change order requests; and

(d) Ensure that the contract is adhered to and the departnent's
best interests are considered in all decisions.

(3) The definitions in this subsection apply throughout RCW
47.60. 812 t hrough 47. 60. 822.

(a) "Phase one" neans the eval uation and sel ection of proposers to
participate in devel opnent of technical proposals in phase two.

(b) "Phase two" neans the preparation of technical proposals by the
sel ected proposers in consultation with the departnent.

(c) "Phase three" neans the submttal and evaluation of bids, the
award of the contract to the successful proposer, and the design and
construction of the auto ferries.

Sec. 4. RCWA47.60.814 and 2001 ¢ 226 s 6 are each anended to read
as follows:

Subject to legislative appropriation for the procurenent of
vessels, after the effective date of this section, the departnent shal
i ssue a request for proposals to interested parties that must include,
at | east, the foll ow ng:

(1) Solicitation of a proposal to participate in a design and build
partnership with the departnent to design and construct the auto
ferries;

(2) Instructions on the prequalification process and procedures;

(3) A description of the nodified request for proposals process.
Under this process, the departnment may nodify any conponent of the
request for proposals, including the outline specifications, by
addendum at any tinme before the submttal of bids in phase three;

(4) A description of the design and build partnership process to be
used for procurenent of the vessels;

(5) Qutline specifications that provide the requirenents for the
vessels including, but not limted to, itenms such as length, beam
di spl acenent, speed, propul sion requirenents, capacities for autos and
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passengers, passenger space characteristics, and crew size. The

departnment will produce notional |ine drawi ngs depicting hull geonetry
that wll interface with Washington state ferries termnal facilities.
Notional |ines may be nodified in phase two, subject to approval by the
depart nent;

(6) Instructions for the devel opnent of technical proposals in
phase two, and information regarding confidentiality of technical
proposal s;

(7) The vessel delivery schedule, identification of the port on
Puget Sound where delivery nmust take place, and the location where
acceptance trials nust be held;

(8) The estimated price range for the contract;

(9) Notification that the contract will be a fixed price contract
that delivers the best life-cycle val ue;

(10) The form and anount of the required bid deposit and contract
security;

((28)y)) (11) A copy of the contract that will be signed by the
successful proposer;

((+)) (12) The date by which proposals in phase one nust be
received by the departnment in order to be consi dered;

((+2)) (13) A description of information to be submtted in the
proposals in phase one concerning each proposer's qualifications,
capabilities, and experience;

((+3))) (14) A statenment of the maxi mum nunber of proposers that
may be sel ected in phase one for devel opnent of technical proposals in
phase two;

((4)) (15 Citeria that wll be wused for the phase one
sel ection of proposers to participate in the phase two devel opnent of
techni cal proposals;

((+£5))) (16) A description of the process that will be used for
the phase three submttal and evaluation of bids, award of the
contract, and postaward adm nistrative activities;

((26)1)) (17) A requirement that the contractor conply with all
applicable laws, rules, and regulations including but not limted to
those pertaining to the environnment, worker health and safety, and
prevail i ng wages;

((+H)) (18) Except as_provided_ in_section 6_of this_ act, a
requi rement that the vessels be constructed within the boundaries of
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the state of Washington except that equipnent furnished by the state
and conponents, products, and systens that are standard nmanufactured
itens are not subject to the in-state requirenent under this
subsection. For the purposes of this subsection, "constructed" neans
the fabrication, by the joining together by wel ding or fastening of al
steel parts fromwhich the total vessel is constructed, including, but
not limted to, all shell frames, |longitudinals, bulkheads, webs,
piping runs, wire ways, and ducting. "Constructed" also neans the
installation of all conponents and systens, including, but not limted
to, equi pnent and machinery, castings, electrical, electronics, deck
covering, lining, paint, and joiner work required by the contract.
"Constructed" also neans the interconnection of all equipnent,
machi nery, and services, such as piping, wring, and ducting; ((and

£48))) (19) A requirenent that vessel design_ specifications_and
drawi ngs nust be conplete and be approved by the United States coast
guard, in_accordance_wth federal requlatory requirenents, before
vessel construction begins;

(20) Arequirenment that all designs, construction, and operational
mai nt enance of a vessel conply with all relevant standards pronul gated
by the Anerican bureau of shipping; and

(21) A requirenment that all warranty work on the vessel nust be
performed within the boundaries of the state of Washington, insofar as
practical .

NEW SECTION. Sec. 5. A new section is added to chapter 47.60 RCW
to read as foll ows:

The departnment nmust maintain a mninumof two vessels in the ferry
fleet that conply with the international convention for the safety of
life at sea.

NEW SECTION. Sec. 6. A new section is added to chapter 47.60 RCW
to read as foll ows:

If all responses to the initial request for proposals under RCW
47.60.814 are greater than five percent above the departnent's
engineer's estimate for the project, the departnent after consulting
with the office of financial managenent and finding that it is in the
state's financial interests to do so, may reject all proposals and

ESHB 2759 p. 6



© 00 N O Ol bW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

i ssue a subsequent request for proposals that is not subject to RCW
47.60. 814(18).

Sec. 7. RCWA47.60.820 and 2001 ¢ 226 s 9 are each anended to read
as follows:

Phase three consists of the submittal and evaluation of bids and
the award of the contract to the successful proposer for the fina
desi gn and construction of the auto ferries, as foll ows:

(1) The departnent shall request bids for detailed design and
construction of the vessels after conpletion of the review of technical
proposals in phase two. The departnment will review detail ed design
drawings in phase three for conformty with the technical proposals
submtted in phase two. In no case may the departnent's review repl ace
the builder's responsibility to deliver a product neeting the phase two
techni cal proposal. The departnment may only consider bids from
sel ect ed proposers that have qualified to bid by submtting technica
proposal s that have been approved by the departnent.

(2) Each qualified proposer nust submt its total bid price for al
vessels, including certification that the bid is based upon its
approved techni cal proposal and the request for proposals.

(3) Bids constitute an offer and remain open for ninety days from
the date of the bid opening. A deposit in cash, certified check,
cashier's check, or surety bond in an amobunt specified in the request
for proposals nust acconpany each bid and no bid nay be considered
unl ess the deposit is encl osed.

(4) The departnent shall evaluate the submtted bids. Upon
conpleting the bid evaluation, the departnent may sel ect the responsive
and responsi bl e proposer that offers the |owest total fixed price bid
((pr+ee)) on a best |life-cycle value basis for all vessels.

(5) The departnent may waive infornmalities in the proposal and bid
process, accept a bid from the |owest responsive and responsible
proposer, reject any or all bids, republish, and revise or cancel the
request for proposals to serve the best interests of the departnent.

(6) The departnment may:

(a) Award the contract to the proposer that has been selected as
the responsi ve and responsi bl e proposer that has submtted the | owest
total fixed price bid ((pr+ece)) on a best life-cycle val ue basis;
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(b) If a contract cannot be signed with the apparent successful
proposer, award the contract to the next |owest responsive and
responsi bl e proposer; or

(c) If necessary, repeat this procedure with each responsive and
responsi bl e proposer in order of rank until the |ist of those proposers
has been exhaust ed.

(7) If the departnent awards a contract to a proposer under this
section, and the proposer fails to enter into the contract and furnish
satisfactory contract security as required by chapter 39.08 RCWw t hin
twenty days from the date of award, its deposit is forfeited to the
state and will be deposited by the state treasurer to the credit of the

Puget Sound capital construction account. Upon the execution of a
ferry design and construction contract all proposal deposits will be
returned.

(8) The departnment may provide an honorarium to reinburse each
unsuccessful phase three proposer for a portion of its technical
proposal preparation costs at a preset, fixed anbunt to be specified in
t he request for proposals. If the departnent rejects all bids, the
departnment may provide the honoraria to all phase three proposers that
subm tted bids.

(9) To accommpdate change orders on a fixed price contract, the
departnent shall request that the leqgislative appropriation for_any
auto ferry construction project include up to, but no nore than, a five
percent price contingency. This contingency nust be identified in the
funding request to the legislature. The office of financial nanagenent
nmust _approve_ any_ expenditure for a_ change_ order that exceeds two
hundred fifty thousand dollars. After conpletion of the project, the
departnment nust provide to the contractor half of any remaining anpbunt
of the_ contingency identified in this subsection if the project is
conpleted_under the_ original budget and by the_ original date_of

delivery.

Sec. 8. RCWA47.56.030 and 2008 ¢ 122 s 8 are each anended to read
as follows:

(1) Except as permtted under chapter 47.29 or 47.46 RCW

(a) Unless otherw se del egated, and subject to RCWA47.56.820, the
departnent of transportation shall have full charge of the planning,
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anal ysis, and construction of all toll bridges and other tol
facilities including the Washington state ferries, and the operation
and mai nt enance t hereof.

(b) The transportati on comm ssion shall determ ne and establish the
tolls and charges t hereon.

(c) Unless otherw se del egated, and subject to RCWA47.56.820, the
departnment shall have full charge of planning, analysis, and design of
all toll facilities. The departnent may conduct the planning,
anal ysis, and design of toll facilities as necessary to support the
| egi slature's consideration of toll authorization.

(d) The departnent shall utilize and adm nister toll collection
systens that are sinple, unified, and interoperable. To the extent
practicable, the departnent shall avoid the use of toll booths. The
departnent shall set the statew de standards and protocols for all tol
facilities within the state, including those authorized by |ocal
aut horities.

(e) Except as provided in this section, the departnent shall
proceed with the construction of such toll bridges and other facilities
and the approaches thereto by contract in the manner of state highway
construction i medi ately upon there bei ng nade avail abl e funds for such
work and shall prosecute such work to conpletion as rapidly as
practicable. The departnent is authorized to negotiate contracts for
any anount wi thout bid under (e)(i) and (ii) of this subsection:

(i) Enmergency contracts, in order to nake repairs to ferries or
ferry termnal facilities or renoval of such facilities whenever
continued use of ferries or ferry termnal facilities constitutes a
real or imedi ate danger to the traveling public or precludes prudent
use of such ferries or facilities; and

(1i) Single source contracts for vessel dry dockings, when there is
clearly and legitimately only one avail abl e bi dder to conduct dry dock-
related work for a specific class or classes of vessels. The contracts
may be entered into for a single vessel dry docking or for nultiple
vessel dry dockings for a period not to exceed two years.

(f) Any new vessel planning, construction, purchase, analysis, or
design work nust be consistent wwth ROV 47. 60. 810.

(2) The departnent shall proceed with the procurenent of materials,
supplies, services, and equi pnent needed for the support, maintenance,
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and use of a ferry, ferry termnal, or other facility operated by
Washi ngton state ferries, in accordance with chapter 43.19 RCW except
as follows:

(a) When the secretary of the departnent of transportation
determines in witing that the use of invitation for bid is either not
practicable or not advantageous to the state and it nmay be necessary to
make conpetitive evaluations, including technical or performance
eval uati ons anong acceptabl e proposals to conplete the contract award,
a contract may be entered into by use of a conpetitive seal ed proposal s
met hod, and a formal request for proposals solicitation. Such fornal
request for proposals solicitation shall include a functiona
description of the needs and requirements of the state and the
significant factors.

(b) When purchases are made through a fornmal request for proposals
solicitation the contract shall be awarded to the responsi bl e proposer
whose conpetitive sealed proposal is determned in witing to be the
nost advantageous to the state taking into consideration price and
ot her evaluation factors set forth in the request for proposals. No
significant factors nay be used in evaluating a proposal that are not
specified in the request for proposals. Factors that nay be consi dered
in evaluating proposals include but are not limted to: Price;
mai ntainability; reliability, comonality; performance levels; life
cycle cost if applicable under this section; cost of transportation or
delivery; delivery schedule offered; installation cost; cost of spare
parts; availability of parts and service offered; and the foll ow ng:

(1) The ability, capacity, and skill of the proposer to performthe
contract or provide the service required;

(1i) The character, integrity, reputation, judgnent, experience,
and efficiency of the proposer;

(1i1) Whether the proposer can performthe contract within the tine
speci fi ed;

(1v) The quality of performance of previous contracts or services;

(v) The previous and existing conpliance by the proposer with | aws
relating to the contract or services;

(vi) Qojective, neasurable criteria defined in the request for
proposal. These criteria may include but are not limted to itens such
as discounts, delivery costs, nmintenance services costs, installation
costs, and transportation costs; and

ESHB 2759 p. 10
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(vii) Such other information as may be secured having a bearing on
the decision to award the contract.

(c) Wen purchases are made through a request for proposal process,
proposal s received shall be eval uated based on the evaluation factors
set forth in the request for proposal. Wen issuing a request for
proposal for the procurenent of propul sion equipnent or systens that
i ncl ude an engi ne, the request for proposal nust specify the use of a
life cycle cost analysis that includes an evaluation of fuel
efficiency. Wien a |life cycle cost analysis is used, the life cycle
cost of a proposal shall be given at |east the sane rel ative i nportance
as the initial price elenent specified in the request of proposa
docunents. The departnent may reject any and all proposals received.
If the proposals are not rejected, the award shall be nmade to the
proposer whose proposal 1is nobst advantageous to the departnent,
considering price and the other evaluation factors set forth in the
request for proposal.

NEW SECTION. Sec. 9. RCW47.56.780 (New ferry vessel construction
for service on routes that require a vessel that carries no nore than
one hundred notor vehicl es--How constructed--Warranty work) and 2008 c
4 s 2 are each repeal ed.

~-- END ---
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