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ENGROSSED SUBSTI TUTE HOUSE BI LL 1947

AS AMENDED BY THE SENATE
Passed Legislature - 2013 2nd Speci al Session
State of WAshi ngton 63rd Legislature 2013 2nd Speci al Session

By House Appropriations (originally sponsored by Representatives
Cody, Hunter, Jinkins, and Harris)

READ FI RST TI ME 03/ 01/ 13.

AN ACT Relating to ensuring the ongoing sustainability and vitality
of the Washington health benefit exchange by providing a financing
mechani sm sufficient to defray the exchange's operating expenses;
anending RCW 43.71.010, 43.71. 060, 48. 14. 0201, 48. 14. 020, and
48.41.090; adding a new section to chapter 43.71 RCW adding a new
section to chapter 43.135 RCW adding a new section to chapter 82.04
RCW creating a new section; and providing an expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW43.71.010 and 2012 ¢ 87 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherwi se. Terns and phrases used
in this chapter that are not defined in this section nust be defined as
consistent wth inplenentation of a state health benefit exchange
pursuant to the affordable care act.

(1) "Affordable care act" neans the federal patient protection and
affordabl e care act, P.L. 111-148, as anended by the federal health
care and education reconciliation act of 2010, P.L. 111-152, or federal
regul ati ons or gui dance i ssued under the affordable care act.

p. 1 ESHB 1947. SL
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(2) "Authority" neans the WAashington state health care authority,
est abl i shed under chapter 41. 05 RCW

(3) "Board" neans the governing board established in RCW43. 71. 020.

(4) "Comm ssioner” nmeans the insurance comm ssioner, established in
Title 48 RCW

(5) "Exchange" nmeans the Washington health benefit exchange
established in RCW43. 71. 020.

(6) "Self-sustaining" neans capabl e of operating ((wthout—direet
statetax—subsidy)) with revenue attributable to the operations of the
exchange. Sel f-sustai ning sources include, but are not limted to,
federal grants, federal prem um tax subsidies and credits, charges to
health carriers, ((anrd)) premuns paid by enrollees, and prem umtaxes
under RCW48. 14. 0201(5) (b) and 48. 14. 020(2).

Sec. 2. RCW43.71.060 and 2012 ¢ 87 s 5 are each anended to read
as follows:

(1) The health benefit exchange account is created in the ((eustedy
of—the statetreasurer)) state treasury. Moneys in the account may be
spent only after appropriation. Expenditures fromthe account nay only
be used to fund the operation_of the exchange and_identification,
collection, and distribution of premum taxes collected under RCW
48.14. 0201(5) (b) and 48.14.020(2).

(2) The follow ng funds nust be deposited in the account:

(a) Premium_ taxes collected under RCW 48.14.0201(5)(b) and
48. 14. 020( 2) ;

(b) Assessnents authorized under section 3 of this act; and

(c) Ampbunts transferred by the pool administrator as specified in
the state onni bus appropriations act pursuant to RCWA48. 41. 090.

(3) Al receipts fromfederal grants received under the affordable
care act may be deposited into the account. Expendi tures from the
account may be used only for purposes consistent with the grants((-—
Uat+-—Mareh — 15— — 2042 —onby —the —admnstrater—ot —the —health—ecare

ESHB 1947. SL p. 2
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(4) During the 2013-2015 fiscal biennium the |eqgislature my
transfer fromthe health benefit exchange account to the state general
fund such amounts as reflect the excess fund bal ance of the account.

NEW SECTION. Sec. 3. A new section is added to chapter 43.71 RCW
to read as foll ows:

(1)(a) Beginning January 1, 2015, the exchange may require each
issuer witing premuns for qualified health benefit plans or stand-
al one dental plans offered through the exchange to pay an assessnent in
an anount necessary to fund the operations of the exchange, applicable
to operational costs incurred beginning January 1, 2015.

(b) The assessnent is an exchange user fee as that termis used in
45 C.F.R 156.80. Assessnents of issuers may be nmade only if the
anount of expect ed prem um taxes, as provi ded under RCW
48. 14. 0201(5) (b) and 48.14.020(2), and other funds deposited in the
health benefit exchange account in the current calendar year are
insufficient to fund exchange operations in the foll ow ng cal endar year
at the level authorized by the legislature for that purpose in the
omni bus appropriations act.

(c) If the exchange is charging an assessnent, the exchange shal
display the amunt of the assessnment per nenber per nonth for
enrol | ees. A health benefit plan or stand-alone dental plan nmay
identify the anmount of the assessnent to enrollees, but nust not bil
the enrollee for the anmpbunt of the assessnent separately from the
prem um

(2) The board, in collaboration with the issuers, the health care
authority, and the comm ssioner, nust establish a fair and transparent
process for calculating the assessnent anmount. The process nust neet
the foll ow ng requirenents

(a) The assessnent only applies to issuers that offer coverage in
t he exchange and only for those market segnments offered and nust be
based on the nunber of enrollees in qualified health plans and stand-
al one dental plans in the exchange for a cal endar year;

(b) The assessnent nust be established on a flat dollar and cents
anount per nenber per nonth, and the assessnent for dental plans nust
be proportional to the premuns paid for stand-alone dental plans in
t he exchange;

p. 3 ESHB 1947. SL
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(c) Issuers must be notified of the assessnent anmount by the
exchange on a tinely basis;

(d) An appropriate assessnent reconciliation process nust be
establ i shed by the exchange that is admnistratively efficient;

(e) Issuers must remt the assessnent due to the exchange in
quarterly installments after receiving notification fromthe exchange
of the due dates of the quarterly install nents;

(f) A procedure nust be established to allow issuers subject to
assessnments wunder this section to have grievances reviewed by an
i npartial body and reported to the board; and

(g) A procedure for enforcenment nust be established if an issuer
fails to remt its assessnent anmount to the exchange wthin ten
busi ness days of the quarterly install nent due date.

(3) The exchange shall deposit proceeds fromthe assessnents in the
heal th benefit exchange account under RCWA43. 71. 060.

(4) The assessnent described in this section shall be considered a
speci al purpose obligation or assessnent in connection with coverage
described in this section for the purpose of funding the operations of
t he exchange, and nay not be applied by issuers to vary premumrates
at the plan | evel.

(5) The exchange shall nonitor enrollnment and provide periodic
reports which nust be available onits web site.

(6) The board shall offer all qualified health plans through the
exchange, and the exchange shall not add criteria for certification of
qualified health plans beyond those set out in RCW 43.71. 065 w t hout
specific statutory direction. Not hing shall be construed to limt
duties, obligations, and authority otherw se | egislatively del egated or
granted to the exchange.

(7) The exchange shall report to the joint select conmttee on
health care oversight on a quarterly basis with an update on budget
expenses and operations.

(8) By July 1, 2016, the state auditor shall conduct a perfornance
review of the cost of exchange operations and shall make
recommendations to the board and the health care commttees of the
| egi sl ature addressing i nprovenents in cost performance and adoption of
best practices. The auditor shall further evaluate the potential cost
and custoner service benefits through regionalization with other states

ESHB 1947. SL p. 4
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of some exchange operation functions or through a partnership with the
federal government. The cost of the state auditor review nust be borne
by the exchange.

NEW SECTION. Sec. 4. A newsectionis added to chapter 43.135 RCW
to read as foll ows:

RCW 43. 135. 034(4) does not apply to the dedication of prem umtaxes
est abl i shed under RCW48. 14. 0201(5) (b) or 48. 14.020(2).

Sec. 5. RCW48.14.0201 and 2013 ¢ 325 s 3 are each anended to read
as follows:

(1) As used in this section, "taxpayer" neans a health maintenance
organi zation as defined in RCW 48.46.020, a health care service
contractor as defined in chapter 48.44 RCW or a self-funded multiple
enpl oyer wel fare arrangenent as defined in RCW 48. 125. 010.

(2) Each taxpayer nust pay a tax on or before the first day of
March of each year to the state treasurer through the insurance
comm ssioner's office. The tax nmust be equal to the total anount of
all premuns and prepaynents for health care services collected or
received by the taxpayer under RCW 48.14.090 during the preceding
cal endar year nultiplied by the rate of two percent. For tax purposes,
the reporting of prem uns and prepaynents nmust be on a witten basis or
on a paid-for basis consistent with the basis required by the annua
statement .

(3) Taxpayers nust prepay their tax obligations under this section.
The mninmum anount of the prepaynents is the percentages of the
taxpayer's tax obligation for the preceding cal endar year reconputed
using the rate in effect for the current year. For the prepaynent of
taxes due during the first calendar year, the mninmm anount of the
prepaynents is the percentages of the taxpayer's tax obligation that
woul d have been due had the tax been in effect during the previous
cal endar year. The tax prepaynents nust be paid to the state treasurer
t hrough the conm ssioner's office by the due dates and in the foll ow ng
anmount s:

(a) On or before June 15, forty-five percent;

(b) On or before Septenber 15, twenty-five percent;

(c) On or before Decenber 15, twenty-five percent.

p. 5 ESHB 1947. SL
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(4) For good cause denonstrated in witing, the comm ssioner nmay
approve an anmount smaller than the preceding calendar year's tax
obligation as reconputed for <calculating the health mintenance
organi zation's, health care service contractor's, self-funded nmultiple
enpl oyer wel fare arrangenment's, or certified health plan's prepaynent
obligations for the current tax year.

(5 (a) Except as_provided in_(b) of this_ subsection, noneys
col |l ected under this section are deposited in the general fund.

(b) Beginning January 1, 2014, noneys collected fromtaxpayers for
premuns_witten on_qualified health_ benefit_ plans_and_stand-al one
dental plans offered through the health benefit exchange under chapter
43. 71 RCW nust be_ deposited in_the health benefit exchange account
under RCWA43. 71. 060.

(6) The taxes inposed in this section do not apply to:

(a) Anounts received by any taxpayer fromthe United States or any
instrunmentality thereof as prepaynents for health care services
provided under Title XVIII (nedicare) of the federal social security
act .

(b) Anpbunts received by any taxpayer fromthe state of Wshi ngton
as prepaynents for health care services provi ded under

(i) The nedical care services programas provided in RCW 74. 09. 035;

or

(i) The Washington basic health plan on behalf of subsidized
enrol |l ees as provided in chapter 70.47 RCW

(c) Amounts received by any health care service contractor as
defined in chapter 48.44 RCW or any heal th mai nt enance organi zati on as
defined in chapter 48.46 RCW as prepaynents for health care services
included within the definition of practice of dentistry under RCW
18. 32. 020, except amounts received for pediatric oral services that
qualify as coverage for the mninum essential coverage requirenent
under P.L. 111-148 (2010), as anended.

(d) Participant contributions to self-funded nultiple enployer
wel fare arrangenents that are not taxable in this state.

(7) Beginning January 1, 2000, the state preenpts the field of
I nposi ng excise or privilege taxes upon taxpayers and no county, city,
town, or other nunicipal subdivision has the right to i npose any such
t axes upon such taxpayers. This subsection is |[imted to prem uns and
paynents for health benefit plans offered by health care service

ESHB 1947. SL p. 6
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contractors under chapter 48.44 RCW health mai ntenance organi zations
under chapter 48.46 RCW and self-funded nultiple enployer welfare
arrangenents as defined in RCW48.125.010. The preenption authorized
by this subsection nust not inpair the ability of a county, city, town,
or ot her rmnunicipal subdivision to inpose excise or privilege taxes upon
the health care services directly delivered by the enployees of a
heal t h mai nt enance organi zati on under chapter 48.46 RCW

(8)(a) The taxes inposed by this section apply to a self-funded
mul ti ple enpl oyer welfare arrangenent only in the event that they are
not preenpted by the enployee retirenent incone security act of 1974,
as anended, 29 U S.C Sec. 1001 et seq. The arrangenents and the
conmi ssioner nust initially request an advisory opinion fromthe United
States departnment of |labor or obtain a declaratory ruling from a
federal court on the legality of inposing state prem umtaxes on these
arrangenents. Once the legality of the taxes has been determ ned, the
multiple enployer welfare arrangenent certified by the insurance
comm ssi oner nust begi n paynent of these taxes.

(b) If there has not been a final determnation of the legality of
t hese taxes, then beginning on the earlier of (i) the date the fourth
multiple enployer welfare arrangenent has been certified by the

i nsurance conm ssioner, or (ii) April 1, 2006, the arrangenent mnust
deposit the taxes inposed by this section into an interest bearing
escrow account mamintained by the arrangenent. Upon a fina

determnation that the taxes are not preenpted by the enployee
retirement inconme security act of 1974, as anended, 29 U S.C. Sec. 1001
et seq., all funds in the interest bearing escrow account nust be
transferred to the state treasurer.

(9) The effect of transferring contracts for health care services
from one taxpayer to another taxpayer is to transfer the tax prepaynent
obligation wth respect to the contracts.

(10) On or before June 1st of each year, the conm ssioner nust
notify each taxpayer required to nake prepaynents in that year of the
anount of each prepaynent and nust provide remttance fornms to be used
by the taxpayer. However, a taxpayer's responsibility to nake
prepaynents is not affected by failure of the conmm ssioner to send, or
t he taxpayer to receive, the notice or forns.

p. 7 ESHB 1947. SL
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Sec. 6. RCWA48.14.020 and 2013 ¢ 325 s 4 are each anended to read
as follows:

(1) Subject to other provisions of this chapter, each authorized
i nsurer except title insurers shall on or before the first day of March
of each year pay to the state treasurer through the conm ssioner's
office a tax on prem uns. Except as provided in subsection (3) of this
section, such tax shall be in the anount of two percent of all
prem uns, excluding anbunts returned to or the anobunt of reductions in
prem unms allowed to holders of industrial life policies for paynent of
premuns directly to an office of the insurer, collected or received by
the insurer under RCW 48.14.090 during the preceding cal endar year
ot her than ocean marine and foreign trade insurances, after deducting
premuns paid to policyholders as returned premunms, upon risks or
property resident, situated, or to be perfornmed inthis state. For tax
pur poses, the reporting of premuns shall be on a witten basis or on
a paid-for basis consistent with the basis required by the annual
statenent. For the purposes of this section the consideration received
by an insurer for the granting of an annuity shall not be deened to be
a premum

(2)(a) The taxes inposed in this section do not apply to anpunts
received by any life and disability insurer for health care services
included within the definition of practice of dentistry under RCW
18. 32. 020 except amounts received for pediatric oral services that
qualify as coverage for the mninum essential coverage requirenent
under P.L. 111-148 (2010), as anended.

(b) Beginning January 1, 2014, noneys collected for prem uns
witten on qualified health benefit plans and stand-al one dental plans
offered through the health benefit exchange under chapter 43.71 RCW
nust _be_ deposited in_the health_ benefit_ exchange account under RCW
43. 71. 060.

(3) In the case of insurers which require the paynment by their
policyhol ders at the inception of their policies of the entire prem um
thereon in the formof prem uns or prem um deposits which are the sanme
in anount, based on the character of the risks, regardless of the
l ength of term for which such policies are witten, such tax shall be
in the amount of two percent of the gross anount of such prem uns and
prem um deposits upon policies on risks resident, |ocated, or to be
performed in this state, in force as of the thirty-first day of

ESHB 1947. SL p. 8
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Decenber next preceding, |ess the unused or unabsorbed portion of such
prem uns and prem um deposits conputed at the average rate thereof
actually paid or credited to policyholders or applied in part paynent
of any renewal premuns or premum deposits on one-year policies
expiring during such year.

(4) Each authorized insurer shall with respect to all ocean marine
and foreign trade insurance contracts witten within this state during
t he preceding cal endar year, on or before the first day of March of
each year pay to the state treasurer through the comm ssioner's office
a tax of ninety-five one-hundredths of one percent on its gross
underwiting profit. Such gross underwiting profit shall be
ascertai ned by deducting fromthe net premuns (i.e., Qross premuns
less all return premuns and prem uns for reinsurance) on such ocean
marine and foreign trade insurance contracts the net | osses paid (i.e.,
gross |losses paid |ess salvage and recoveries on reinsurance ceded)
during such calendar year wunder such contracts. In the case of
insurers issuing participating contracts, such gross underwiting
profit shall not include, for conputation of the tax prescribed by this
subsection, the anobunts refunded, or paid as participation dividends,
by such insurers to the holders of such contracts.

(5) The state does hereby preenpt the field of inposing excise or
privilege taxes upon insurers or their appointed insurance producers,
other than title insurers, and no county, city, town or other mnunici pal
subdi vi sion shall have the right to inpose any such taxes upon such
i nsurers or these insurance producers.

(6) If an authorized insurer collects or receives any such prem uns
on account of policies in force in this state which were originally
i ssued by another insurer and which other insurer is not authorized to
transact insurance in this state on its own account, such collecting
insurer shall be liable for and shall pay the tax on such prem uns.

Sec. 7. RCWA48.41.090 and 2005 ¢ 405 s 2 are each anended to read
as follows:

(1) Followng the close of each accounting year, the pool
adm nistrator shall determne the total net_ cost of pool operation
whi ch shal |l incl ude:

(a) Net premum (premuns | ess adm nistrative expense all owances),

p. 9 ESHB 1947. SL
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t he pool expenses of adm nistration, and incurred | osses for the year,
taking into account investnent incone and ot her appropriate gains and
| osses; and

(b) The anpunt of pool contributions specified in the state omi bus
appropriations act for deposit into the health benefit exchange account
under RCW 43.71.060, to assist with the transition of enrollees from
the pool into the health benefit exchange created by chapter 43.71 RCW

(2)(a) Each nenber's proportion of participation in the pool shal
be determned annually by the board based on annual statenents and
ot her reports deened necessary by the board and filed by the nenber
with the comm ssioner; and shall be determ ned by nmultiplying the total
cost of pool operation by a fraction. The nunerator of the fraction
equals that nenber's total nunber of resident insured persons,
i ncl udi ng spouse and dependents, covered under all health plans in the
state by that nmenber during the preceding calendar year. The
denom nator of the fraction equals the total nunber of resident insured
persons, including spouses and dependents, covered under all health
plans in the state by all pool nenbers during the precedi ng cal endar
year.

(b) For purposes of calculating the nunmerator and the denom nator
under (a) of this subsection:

(1) Al health plans in the state by the state health care
authority include only the uniformnedical plan;

(ii) Each ten resident insured persons, including spouse and
dependents, under a stop |loss plan or the uniform nedical plan shal
count as one resident insured person;

(ii1) Health plans serving nedical care services program clients
under RCW74.09. 035 are exenpted fromthe cal cul ati on; and

(tv) Health plans established to serve elderly clients or
((eisabled)) nedicaid clients with disabilities under chapter 74.09 RCW
when the plan has been i npl enented on a denonstration or pilot project
basis are exenpted fromthe calculation until July 1, 2009.

(c) Except as provided in RCW 48.41.037, any deficit incurred by
the pool, including pool contributions for_ deposit into_the health
benefit exchange account, shall be recouped by assessnents anong
menbers apportioned under this subsection pursuant to the fornula set
forth by the board anong nenbers. The nonthly per nenber assessnent
may not exceed the 2013 assessnent level. [If the maxi numassessnent is

ESHB 1947. SL p. 10
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insufficient to cover a pool deficit the assessnent shall be used first
to pay all incurred |osses _and pool admnistrative expenses, with the
remai nder being _available for deposit in the health benefit exchange
account .

(3) The board nay abate or defer, in whole or in part, the
assessnent of a nenber if, in the opinion of the board, paynent of the
assessnment would endanger the ability of the menber to fulfill its
contractual obligations. |If an assessnent against a nenber is abated

or deferred in whole or in part, the anount by which such assessnent is
abated or deferred may be assessed against the other nenbers in a
manner consistent with the basis for assessnents set forth in
subsection (2) of this section. The nenber receiving such abatenment or
defernent shall remain |iable to the pool for the deficiency.

(4) Subject to the limtation inposed in subsection (2)(c) of this
section, the pool admnistrator shall transfer the assessnents for pool
contributions for the operation of the health benefit exchange to the
treasurer for deposit into the health benefit exchange account with the
quarterly assessnents for 2014 as_ specified in_the_ state_onnibus
appropriations _ act. If assessnents exceed actual | osses and
adm ni strative expenses of the pool and pool contributions for deposit

into the health benefit exchange account, the excess shall be held at
interest and used by the board to offset future |osses or to reduce
pool premuns. As used in this subsection, "future |osses" includes
reserves for incurred but not reported clains.

NEW SECTION. Sec. 8. A new section is added to chapter 82.04 RCW
to read as foll ows:

(1) The taxes inposed by this chapter do not apply to anounts
received by the Washington health benefit exchange established under
chapter 43.71 RCW

(2) This section expires July 1, 2023.

NEW_ SECTION. Sec. 9. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

p. 11 ESHB 1947. SL
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NEW SECTION. Sec. 10. Section 8 of this act
prospectively and retroactively.

Passed by the House June 28, 2013.

Passed by the Senate June 28, 2013.

Approved by the Governor June 30, 2013.

Filed in Ofice of Secretary of State July 01, 2013.
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