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SENATE BI LL 5344

AS AMENDED BY THE HOUSE
Passed Legislature - 2013 Regul ar Sessi on
State of WAshi ngton 63rd Legislature 2013 Regul ar Session
By Senators Miullet, Hobbs, Kline, Fain, and Benton

Read first time 01/28/13. Referred to Commttee on Financial
I nstitutions, Housing & I nsurance.

AN ACT Relating to revising state statutes concerning trusts;
amendi ng RCW 11. 36. 010, 11.36.021, 11.96A. 050, 11.96A. 070, 11.96A. 120,
11. 96A. 125, 11.97.010, 11.98.005, 11.98.019, 11.98.039, 11.98.041,
11.98.045, 11.98.051, 11.98.080, 11.103.040, 11.103.050, 11.96A. 250,
11.98. 015, 11.98. 078, 11. 103. 030, 11. 106. 010, 11. 106. 020, and
11.118. 050; adding new sections to chapter 11.98 RCW creating a new
section; and repealing RCW11. 98. 090.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW11.36.010 and 1983 ¢ 51 s 1 are each anended to read
as follows:

(1) Except as provided in subsections (2), (3), and (4) of this
section, the follow ng persons are not qualified to act as persona
representatives: Corporations, limted liability conpanies, limted
liability partnerships, mnors, persons of unsound m nd, or persons who
have been convicted of (a) any felony or ((ef—amsdenreanor)) (b) any
crinme involving noral turpitude((—PROADBED—That)).

(2) Trust conpanies regularly organized under the laws of this
state and national banks when authorized so to do may act as the

personal representative of ((decedents—oer—inconrpetents—estates)) an
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individual's estate or of the estate of an_incapacitated person upon
petition of any person having a right to such appoi ntment and may act
as ((exeeutors)) personal representatives or guardians when so
appoi nted by wll ((+—PROVWBED—FURFHER-—Fhat—prefessional-—serviece
corporat-ons—regularby—organtzed—under—the—laws—ob—this—state—whose
sharehol-der —or —shareholders —are —exelustvelby —attorneys —may —act —as
personal-—representatives) ). No trust conpany or national bank may
qualify as such ((exeeuter)) personal representative or guardi an under

any will hereafter drawn by it or its agents or enployees, and no
sal aried attorney of any such conpany nay be allowed any attorney fee
for probating any such will or in relation to the admnistration or

settlement of any such estate, and no part of any attorney fee may
inure, directly or indirectly, to the benefit of any trust conpany or
nati onal bank.

(3) Professional service corporations, professional |limted
liability conpanies, or limted liability partnerships, that are duly
organi zed under the laws of this state and whose sharehol ders, nenbers,
or partners, respectively, are_ exclusively attorneys, may act as
personal representatives.

(4) Any nonprofit corporation nay act as personal representative if
the articles of incorporation or bylaws of that corporation permt the
action and the corporation is in_ conpliance wth all applicable
provisions of Title 24 RCW

(5) Wen any person to whom letters testanentary or of
adm ni strati on have been issued becones disqualified to act because of
becom ng of unsound m nd or being convicted of (a) any felony or (b)
any crime ((er—msdeneanor)) involving noral turpitude, the court
having jurisdiction ((shalt)) nust revoke his or her letters.

(6) A nonresident may be appointed to act as persona
representative if the nonresident appoints an agent who is a resident
of the county where such estate i s being probated or who is an attorney
of record of the estate, upon whom service of all papers may be nmade;
such appointnent to be made in witing and filed by the clerk with
ot her papers of such estate; and, unless bond has been waived as
provi ded by RCW 11.28.185, such nonresident personal representative
((shalt)) nust file a bond to be approved by the court.

SB 5344. SL p. 2
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Sec. 2. RCW11.36.021 and 1991 ¢ 72 s 1 are each anended to read
as follows:

(1) The follow ng may serve as trustees:

(a) Any suitable persons over the age of eighteen years, if not
ot herwi se di squalified,

(b) Any trust conpany regularly organized under the |laws of this
state and nati onal banks when aut horized to do so;

(c) Any nonprofit corporation, if the articles of incorporation or
byl aws of that corporation permt the action and if the corporation is
in conpliance with all applicable provisions of Title 24 RCW

(d) Any pr of essi onal service corporations ((regubarby)),
professional limted |liability conpanies, or |imted liability
partnerships, that are duly organized under the |laws of this state and
whose ((shareholder —or)) sharehol ders, _ nenbers, _ or _ partners,
respectively, are exclusively attorneys; ((and))

(e) Any state or regional college_or university, as_ those
institutions are defined in RCW28B. 10. 016;

(f) Any community or technical college, as those institutions are
defined in RCW28B. 50. 030; and

(g) Any other entity so authorized under the |laws of the state of
Washi ngt on.

(2) The follow ng are disqualified to serve as trustees:

(a) Mnors, persons of unsound mnd, or persons who have been
convicted of (i) any felony or ((a—msdemeaner)) (il)_ any crinme
i nvol vi ng noral turpitude; and

(b) A corporation organized under Title 23B RCW that is not
aut horized under the laws of the state of Wshington to act as a
fiduciary.

Sec. 3. RCW11.96A. 050 and 2011 ¢ 327 s 6 are each anended to read
as follows:

(1) Venue for proceedings pertaining to trusts ((shal—be)) is:

(a) For testanentary trusts established under wills probated in the
state of Washington, in the superior court of the county where the
probate of the will is being adm nistered or was conpleted or, in the
alternative, the superior court of the county where any qualified
beneficiary of the trust ((enptitledtonotiece—under—ROANII-97-010)) as

p. 3 SB 5344. SL
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defined in section 8 of this act resides, the county where any trustee
resides or has a place of business, or the county where any real
property that is an asset of the trust is | ocated; and

(b) For all other trusts, in the superior court of the county where
any qualified beneficiary of the trust ((enrtitledtonotice—underRCON
11.-97-0610)) as defined in section 8 of this act resides, the county
where any trustee resides or has a place of business, or the county
where any real property that is an asset of the trust is |ocated. |If
no county has venue for proceedings pertaining to a trust under the
precedi ng sentence, then in any county.

(2) A party to a proceeding pertaining to a trust may request that
venue be changed. If the request is made within four nmonths of the
giving of the first notice of a proceeding pertaining to the trust,
except for good cause shown, venue nust be noved to the county with the
strongest connection to the trust as determned by the court,
considering such factors as the residence of a qualified beneficiary of
the trust ((eptttled—to—notice—under—ROAA11L-97-010)) as_defined in
section 8 of this act, the residence or place of business of a trustee,
and the |l ocation of any real property that is an asset of the trust.

(3) Venue for proceedings subject to chapter 11.88 or 11.92 RCW
((shalt)) nust be determ ned under the provisions of those chapters.

(4) Venue for proceedings pertaining to the probate of wills, the
adm nistration and disposition of a decedent's property, including
nonpr obate assets, and any other matter not identified in subsection
(1), (2), or (3) of this section, ((shatt)) nust be in any county in
the state of Washington that the petitioner selects. A party to a
proceedi ng may request that venue be changed if the request is nade
within four nonths of the mailing of the notice of appointnent and
pendency of probate required by RCW 11.28.237, and except for good
cause shown, venue nust be noved as foll ows:

(a) If the decedent was a resident of the state of Washi ngton at
the time of death, to the county of the decedent's residence; or

(b) If the decedent was not a resident of the state of Washi ngton
at the time of death, to any of the foll ow ng:

(1) Any county in which any part of the probate estate m ght be;

(i) If there are no probate assets, any county where any
nonpr obat e asset m ght be; or

(ti1) The county in which the decedent died.

SB 5344. SL p. 4
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(5 Once letters testanentary or of admnistration have been
granted in the state of Washington, all orders, settlenents, trials,
and ot her proceedings under this title ((shallt)) nust be had or nmade in
the county in which such letters have been granted unless venue is
moved as provided in subsection (4) of this section.

(6) Venue for proceedings pertaining to powers of attorney
((shalt)) nust be in the superior court of the county of the
principal's residence, except for good cause shown.

(7) If venue is noved, an action taken before venue is changed is
not invalid because of the venue.

(8) Any request to change venue that is made nore than four nonths
after the commencenent of the action may be granted in the discretion
of the court.

Sec. 4. RCW11.96A. 070 and 2011 ¢ 327 s 7 are each anended to read
as follows:

(1)(a) A beneficiary of an express trust my not commence a
proceedi ng agai nst a trustee for breach of trust nore than three years
after the date a report _was delivered in_the manner provided in RCW
11.96A. 110 to the beneficiary or to a representative of the beneficiary
((was—sent—a—report—that)) if_ the report adequately disclosed the
exi stence of a potential claim for breach of trust and inforned the
beneficiary of the tinme all owed for conmmenci ng a proceedi ng.

(b) A report adequately discloses the existence of a potential
claimfor breach of trust if it provides sufficient information so that
t he beneficiary or representative knows or should have known of the
potential claim ((er—should—have—ingui+red—into—+ts—existenrece)). A
report that includes ((the—feHowng—intermatien)) all_of the itens
described in_this subsection (b) that are relevant for the reporting
period is presuned to have provided such sufficient information
regarding the existence of potential clains for breach of trust for
such peri od:

(1) A statenent of receipts and disbursenents of principal and
i ncone that have occurred during the accounting peri od,

(ii) A statenent of the assets and liabilities of the trust and
their val ues at the begi nning and end of the period;

(1i1) The trustee's conpensation for the period;

p. 5 SB 5344. SL
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(iv) The agents hired by the trustee, their relationship to the
trustee, if any, and their conpensation, for the period,

(v) Disclosure of any pledge, nortgage, option, or |ease of trust
property, or other agreenent affecting trust property binding for a
period of five years or nore that was granted or entered into during
t he accounti ng peri od;

(vi) Disclosure of all transactions during the period that are
equivalent to one of the types of transactions described in RCW
11.98.078 or otherw se could have been affected by a conflict between
the trustee's fiduciary and personal interests;

(vii) Astatenment that the recipient of the account information may
petition the superior court pursuant to chapter 11.106 RCWto obtain
review of the statenent and of acts of the trustee disclosed in the
statenment; and

(viii) A statenment that clains against the trustee for breach of
trust may not be nade after the expiration of three years fromthe date
t he ((benetietrary—recetvesthe staterment)) trustee delivers the report
in the manner provided in RCW11. 96A. 110.

(c) If (a) of this subsection does not apply, a judicial proceeding
by a beneficiary against a trustee for breach of trust nust be
comenced within three years after the first to occur of:

(1) The renoval, resignation, or death of the trustee;

(1i) The term nation of the beneficiary's interest in the trust; or

(ti1) The term nation of the trust.

(d) For purposes of this section, "express trust" does not include
resulting trusts, constructive trusts, business trusts in which
certificates of beneficial interest are issued to the beneficiary,
i nvestnment trusts, voting trusts, trusts in the nature of nortgages or
pl edges, liquidation trusts, or trusts for the sole purpose of paying
di vidends, interest, interest coupons, salaries, wages, pensions, or
profits, trusts created in deposits in any financial institution under
chapter 30.22 RCW unless any such trust that is created in witing
specifically incorporates this chapter in whole or in part.

(2) Except as provided in RCW 11.96A.250 with respect to speci al
representatives, an action against a personal representative for
all eged breach of fiduciary duty by an heir, |egatee, or other
interested party nust be brought before discharge of the personal
representative.

SB 5344. SL p. 6
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(3) The legislature hereby confirns the | ong standi ng public policy
of pronoting the pronpt and efficient resolution of matters invol ving
trusts and estates. To further inplement this policy, the |l egislature
adopts the follow ng statutory provisions in order to:

(a) Encourage and facilitate the participation of qualified
i ndi vidual s as speci al representati ves;

(b) Serve the public's interest in having a pronpt and efficient
resolution of matters involving trusts or estates; and

(c) Pronote conplete and final resolution of proceedings involving
trusts and estates.

(1) Actions against a special representative nust be brought before
the earlier of:

(A) Three years fromthe di scharge of the special representative as
provi ded in RCW11. 96A. 250; or

(B) The entry of an order by a court of conpetent jurisdiction
under RCW 11. 96A. 240 approving the witten agreenent executed by all
interested parties in accord with the provisions of RCW11. 96A. 220.

(ri) If a legal action is comenced against the specia
representative after the expiration of the period during which clains
may be brought against the special representative as provided in (c) (i)
of this subsection, alleging property damage, property |oss, or other
civil liability caused by or resulting froman alleged act or om ssion
of the special representative arising out of or by reason of the
speci al representative's duties or actions as special representative,
the special representative ((shat)) nust be indemified: (A Fromthe
assets held in the trust or conprising the estate involved in the
di spute; and (B) by the persons bringing the legal action, for all
expenses, attorneys' fees, judgnents, settlenents, decrees, or anounts
due and owing or paidin satisfaction of or incurred in the defense of
the legal action. To the extent possible, indemification nust be made
first by the persons bringing the legal action, second from that
portion of the trust or estate that is held for the benefit of, or has
been distributed or applied to, the persons bringing the | egal action,
and third from the other assets held in the trust or conprising the
estate involved in the dispute.

(4) The tolling provisions of RCW 4.16.190 apply to this chapter
except that the running of a statute of |limtations under subsection
(1) or (2) of this section, or any other applicable statute of

p. 7 SB 5344. SL
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limtations for any matter that is the subject of dispute under this
chapter, is not tolled as to an individual who had a guardian ad |item
l[imted or general guardian of the estate, or a special representative
to represent the person during the probate or dispute resolution
pr oceedi ng.

Sec. 5. RCW11.96A. 120 and 2011 ¢ 327 s 9 are each anended to read
as foll ows:
(1) ((W-th—respeect—to—apartteular—matter—that—alfeets—a—trust—

attorrey——n—whi-eh —the —iaterests—of —sueh—H-duetary—estate— —the
benefietartes—are—not—+hr—eonfHet—)) Notice to_a_person_who_ nmay
represent and_bind_ another person_under this_ section has_ the sane
effect as if notice were given directly to the other person.

(2) The consent of a person_who may represent and bind_ anot her
person under this section is _binding on the person represented unl ess
the person represented objects to the representation before the consent
woul d ot herw se have becone effective.

(3) The following limtations on the ability to serve as a virtual
representative apply:

(a) Atrustor may not represent and bind a beneficiary under this
section _wth respect to the termnation and nodification of an
irrevocable trust; and

(b) Representation of an incapacitated trustor with respect to his
or _her powers_over a_trust_is_ subject to the_ provisions of RCW
11.103.030, and chapters 11.96A, 11.88, and 11.92 RCW

(4) To the extent there is no conflict of interest between_ the
representative and_ the person_ represented_ or anong_ those being
represented with respect to the particular question or dispute:

(a) A guardian may represent and bind the estate that the guardi an
controls, subject to chapters 11.96A, 11.88, and 11.92 RCW

(b) A_guardian_of the_ person_may _ represent and_bind_the
i ncapacitated person if a guardian of the incapacitated person's estate
has not been appoi nt ed;

(c) An agent having authority to act with respect to the particul ar
gquestion or dispute may represent and bind the principal;

((€e))) (d) A trustee may represent and bind the beneficiaries of
the trust; ((and

SB 5344. SL p. 8
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£4))) (e) A personal representative of a decedent's estate may
represent and bind persons interested in the estate((-—

2—TFhts—seection—is—intended—to—adopt—the—comron—|aw-concept—ol
viuak — representation——Thts — section —supplerents —tHhe — comrpn —aw
relating—to—the—doctrine—ol—virtual—representation—and—shalH—not—be

&)) .

(f) A parent nmy represent and bind the parent's m nor or unborn
child or children if a guardian for the child or children has not been
appoi nt ed.

(5) Unless otherwi se represented, a mnor, incapacitated, or unborn
i ndividual, or a person whose identity or location is unknown and not
reasonably ascertainable, may be represented by and bound_by another
having_ a_substantially identical interest wth_respect to_the
particular question_or_ dispute, but only to the extent there is no
conflict of interest between the representative and_ the_ person
represented with regard to the particular guestion or dispute.

(6) Were an interest ((+Hr—anestate—trust—orhonprobateasset—ofr
—tnaterest—that—mray—be—alfected—by—a—power—of—attorney)) has bheen
given to persons who conprise a certain class upon the happening of a
certain event, ((ne%+ee—nay—be—g+ven—Pe—%he—#+¥+ﬂg—perens—mhe—MBH#d

{b))) the living persons who would constitute the class as of the
date the representation is to be determned nmay virtually represent al
ot her nmenbers of the class as of that date, but only to the extent that
there is no conflict of interest between the representative and the
person(s) represented wth regard to the particular question_ or
di sput e.

(7) Were an interest ((+Hr—anestate—trust—orhonprobateasset—ofr

—taterest—that—mray—be—alfected—by—a—povwer—of—attorney)) has bheen
given to a living person, and the sane interest, or a share in it, is

to pass to the surviving spouse or surviving donestic partner or to
persons who are, or mght be, the ((éistrbutees)) heirs, issue, or

ot her kindred of that |iving person ((upen—the—happentngoeft—atuture

p. 9 SB 5344. SL
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£€))) or the distributees of the estate of that |iving person upon

the happening of a future event, that living person may virtually

represent the_surviving spouse or _surviving donestic partner, heirs,
issue, or_other kindred of the person, and the distributees of the
estate of the person, but only to the extent that there is no conflict
of interest between the representative_and the person(s)_represented
with regard to the particular question or dispute.

(8) Except as otherw se provided in ((t+his)) subsection (7) of this
section, where an interest ((+Hr—an—-estate—trust—or—nonprobate—asset
or—an—tnterest—that—mway—be—altectedby—a power—of—attorney)) has been
given to a person or a class of persons, or both, upon the happeni ng of
any future event, and the sane interest or a share of the interest is
to pass to another person or class of persons, or both, upon the
happeni ng of an additional future event, ((retice—+waybegivento)) the
living person or persons who woul d take the interest upon the happening
of the first event((;-—and—the—H-ving—person—oer—persoens—shatt)) my
virtually represent the persons and cl asses of persons who m ght take
on the happeni ng of the additional future event((—and

éd%~—lhe~—he#de+~—e#—4}—geﬂe+éﬂn—peme+~—e#~—appe%a%nea%Tn—e*ew+%4}abke

appe+n%n9ﬂ%——e*e+e+sabke—e+%he#—da#+ng—khe—ﬁemEF—he#de%—s—#kte—ep—by
wHH——that—excludes—as—possi-ble—apporntees—onby—thepower—holder—hi-s
or her estate, his or her creditors, and the creditors of his or her
estalbe——may—acecept—notice—and —virtualby—represent —and—bind —persons
whose —interests-—as—perm-sstble —appointees——takers—in—defavlt——or
I i se. b I | I I . L
e#—+ﬂ%eFesP—be%meen—%he—he#dep—e#—%he—peme#—e#—appe%a%nen%—and—%he

(4}—A—&%%¥—F&-H%—VH4H&4¥ Fﬂ%ﬁ%&%ﬁé by—a ﬁ%%GH-H%eHHﬂg
. g L : I I
between—the—notified—person—and—the—party)), but only to the extent

that there is no conflict of interest between the representative and
the person(s) represented with regard to the particul ar question or

di sput e.

SB 5344. SL p. 10
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((65))) (9) To the extent there is no conflict of interest between
the holder of the power of appointnent and the persons represented with
respect to the particular question or dispute, the holder of alifetine
or testanentary power of appointnment may virtually represent and bind
persons who are perm ssible appointees or takers in default (but only
to the extent that they are perm ssible appointees in the case of a
limted power of appointnent) under the power, and who are not
perm ssible distributees as defined in section 8 of this act.

(10) The attorney general nay virtually represent and bind a
charitable organization if:

(a) The charitable organization is not a qualified beneficiary as
defined in section 8 of this act specified in the trust instrunent or
acting as trustee; or

(b) The charitable organization is a qualified beneficiary, but is
not a permssible distributee, as those terns are defined in section 8
of this act, and its beneficial interest in the trust is subject to
change by the trustor or by a person designated by the trustor.

(11) An action taken by the court is conclusive and binding upon
each person receiving actual or constructive notice or who i s otherw se
represented under this section.

(12) This section is intended to adopt the common | aw concept of
virtual representation. This section supplenments the commbn | aw
relating to the doctrine of virtual representation _and my_ not be
construed as limting the application of that common | aw doctri ne.

Sec. 6. RCW11.96A 125 and 2011 ¢ 327 s 11 are each anended to
read as foll ows:

The terns of a wll or trust, even if unanbi guous, nay be reforned
by judicial proceedi ngs ((e+—b+ndinrgronfudicial—procedure)) under this
chapter to conform the terns to the intention of the testator or
trustor if it is proved by clear, cogent, and convincing evidence((—er
Hre—parttes—to—a—binding—nomudi-cral —agreerent —agree—that —there—+s
elear—~cogents—and—econvineing—evidences)) that both the intent of the
testator or trustor and the terns of the will or trust were affected by
a mstake of fact or |law, whether in expression or inducenent. This
does not |imt the ability to reform the wll _ or_ trust using the
bi ndi ng nonj udi cial procedures of RCW11. 96A. 220.

p. 11 SB 5344. SL



© 00 N O Ol WDN P

W W W W W W WwWwWwWwWwWwWMNDNDNDNDNDNMNDNMDDNMNMNDNMDNMNMNMDNEPRPPRPEPRPRPRPPRPERPRPRERPPRPRE
0O NO O W NPEFP O OOWwuNO O P WNEPEOOWOOLwWNOO O owDNDE.Oo

Sec. 7. RCW11.97.010 and 2011 ¢ 327 s 12 are each anended to read
as follows:

(()) The trustor of a trust may by the provisions of the trust
relieve the trustee from any or all of the duties, restrictions, and
liabilities which would otherw se be i nposed by chapters 11.95, 11.98,
11. 100, and 11.104A RCWand RCW11. 106. 020, or may alter or deny any or
all of the privileges and powers conferred by those provisions; or may
add duties, restrictions, liabilities, privileges, or powers to those
i nposed or granted by those provisions. |f any specific provision of
those chapters is in conflict with the provisions of a trust, the
provi sions of the trust control whether or not specific reference is
made in the trust to any of those chapters, except as provided in RCW
6.32.250, 11.96A. 190, 19.36.020, section_8 of this_act, 11.98.200
through 11.98.240, section_16(1) of this_ act, 11.95.100 through
11. 95. 150, and chapter 11.103 RCW In no event may a trustee be
relieved of the duty to act in good faith and with honest judgnent ( (e
Hhe—dutby —to—provide—informatbton—to—henelictares—as—regured—ia—this
section)). Notwi t hstanding the breadth of discretion granted to a
trustee in the terns of the trust, including the use of such terns as
"absolute,"” "sole,” or "uncontrolled,” the trustee ((shalt)) nust
exercise a discretionary power in good faith and i n accordance with t he
terms and purposes of the trust and the interests of the beneficiaries.

(2 —VWthinA—sixty—days—after—the—date—of —aceeptance—of—the
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. I I ked—td I . hall | L .
oty —to —tr+revocable —trusts—ereated —after—bPecenber —34-—20141-—and
revocable—trusts—that—becore —i+revocable—after—bBecenber—314-—2011-
provi-ded —that — alH- — comon — law—duties —of —a —trustee —to —npotify
I ORI Licabl I I I . N
before such date are not- affected.

3 —A-trustee—shal—keep—alH—persons—interested—inthe—trust—as
detned—+n—ROAM1IL-96A - 030—and—who—would—be—enti-thedtLo—notice—under
ROA—11-96A 1106 —and —31-96A 120 — - —they —were —a—party — o —ptudtetal
proceedings — regarding — the — trust— — reasonably — nfborred — about — the
Hrem-to—protect—their—interests—A-report—that—contatns—thetoHowng
s — pr—e%uﬂ%d to— 5ai—|—srf—y the —trustee s —duty—to— Ieeep sueh— pe#&eﬂs

ayr—A—staterent—of— r—eee+—p{—s —and—dtshurserents—of— pr—|—ne|—pa4— and

by —A—statement—of —the—assets—and—H-abi-Httes—ob—the—trust—and
hei | he_beainni I | of t od:

, . : I od:
d—Fhe—agents—hired—by—the—trustee—thelr—relationship—to—the
preperty;——or—other—agreenent—aftfeeting—trust—property—binding—for—a

od of £ I I w i
I . od:

B —brsetlosure—of —abH-—transactions —during—the—pertod—that—are
egth-valent — o —one —of —the —types —of —transactions —desertbed —+n—RCOW
M%%—H%heme&eewﬂ—ha*e—beeﬂ—a#e%ed—by—a—eenﬁk%be%en

e fiduc I | )

%g)—A—s%a%e#ent—Ph&Fkhe—Fea—m—eﬂFei—Phe—aeee&nt—%mH—en—my
petHt-on—the —superior—ecourt—pursuant—to—chapter— 11106 REOW-to—obtatn
revewof —the—staterent—and —of—acts—of the—trusteedisclosed +n—the
statenent—and

n I Lai . I : I hof
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I T : I _
—Unless —unreasonable—under—the —<cirecunstances—atrustee-—shatb
| I I e : : g : | I
I i : Y _
5r—H-—a—persoen—enti+tled—to—notice—under—this—seection—requests
Horre-on—reasonably —necessary —to—enable—the —npottHed—persen—to
enforee—his—or—her—rghts—under—the —trust—-—then—the—trustee—nust
L d h_inf : i : I : : : I _
Belvery—ef—the—enti+re—trust—instrurent—to—the—persoens—entitled—teo

of—the—trust—reasonably—necessary—to—enable—the—notified—person—to
enforee—his—or—her—r-ghts—under—the—trust—s—deemed—to—sattsty—the
: bl : I i I Lon))

NEW SECTION. Sec. 8. A new section is added to chapter 11.98 RCW
to be codified before RCW11.98.005 to read as foll ows:

The definitions in this section apply throughout this chapter, and
t hroughout this title where specifically referenced, unless the context
clearly requires otherw se.

(1) "Permssible distributee" nmeans a trust beneficiary who is
currently eligible to receive distributions of trust income or
princi pal, whether the distribution is mandatory or discretionary.

(2) "Qualified beneficiary" neans a trust beneficiary who, on the
date that such beneficiary's qualification is determ ned:

(a) I's a perm ssible distributee;

(b) Wuld be a permssible distributee if the interests of the
distributees described in (a) of this subsection term nated on that
date; or

(c) Wuld be a permssible distributee if the trust term nated on
t hat date.

Sec. 9. RCW11.98.005 and 2011 ¢ 327 s 22 are each anended to read
as follows:

(1) If provisions of a trust instrunment designate Washi ngton as the
situs of the trust or designate Washington |l aw to govern the trust or
any of its terns, then the situs of the trust is Washington provided
that one of the follow ng conditions is net:

SB 5344. SL p. 14
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(a) Atrustee has a place of business in or a trustee is a resident
of Washi ngton; or

(b) Mre than an insignificant part of the trust admnistration
occurs in Washi ngton; or

(c) The trustor resides in Washington at the tinme situs is being
established, or resided in Washington at the tinme the trust becane
irrevocabl e; or

(d) One or nore of the qualified beneficiaries resides in
Washi ngton; or

(e) An interest in real property located in Washington is an asset
of the trust.

(2)(a) Unless the trust instrunent designates a state other than
Washi ngton as the situs of the trust and does not expressly authorize
transfer of situs, the trustee may register the trust as a Washi ngton
trust if any of the factors in subsection (1)(a) through (e) of this
section are present. The trustee ((shall)) nust register the trust by
filing with the clerk of the court in any county where venue lies for
the trust under RCW 11.96A. 050, a statenent including the follow ng
i nformati on:

(1) The nane and address of the trustee;

(i1) The date of the trust, nane of the trustor, and name of the
trust, if any;

(iii1) The factor or factors listed in subsection (1)(a) through (e)
of this section that are present for the trust and which qualify the
trust for registration

(b) Wthin five days of filing the registration with the court, the
trustee ((shalt)) nust mail a copy of the registration to each ((persen
who woul d be entitled to notice under RCW 11.97.010 and)) qualified
beneficiary who has not waived notice of the registration, in witing,
filed in the <cause, together wth a notice that nust be in
substantially the sanme form as set forth in this section. Per sons
receiving such notice ((shatt)) have thirty days from the date of
filing the registration to file a petition in the court objecting to
such registration and requesting the court to issue an order that
Washi ngton is not the proper situs of the trust, and to serve a copy of
such petition upon the trustee or the trustee's lawer. |f a petition
objecting to the registration is filed within thirty days of the date
of filing the registration, the trustee nust request the court to fix

p. 15 SB 5344. SL
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a tinme and place for the hearing of the petition and notify by mail,
personal service or electronic transmssion, if a valid consent to
el ectronic transmssion is in effect under the terns of RCW 11. 96A. 110,
all  ((persons who were entitled to notice of the registration))
gualified beneficiaries of the tine and place of the hearing, not |ess
than ten days before the hearing on the petition.

(c) Unless a person receiving notice of the registration files a
petition with the court objecting to the registration within thirty
days of the date of filing the registration, the registration ((shatH))
will be deenmed the equivalent of an order entered by the court
declaring that the situs of the trust is Washington. After expiration
of the thirty-day period followng filing of the registration, the
trustee may obtain a certificate of registration signed by the clerk,
and issued under the seal of the court, which may be in the form
specified in (d) of this subsection.

(d) Notice of registration and certificates of registration nay be
inthe follow ng form

(1) Notice form

NOTI CE OF FI LI NG OF REA STRATI ON OF [ NAME AND DATE OF TRUST] AS A
WASHI NGTON TRUST

NOTICE IS G VEN that the attached Registration of Trust was filed
by the undersigned in the above-entitled court on the . . . . day of
Ce e ., 20. . .; unless you file a petition in the above-entitled
court objecting to such registration and requesting the court to issue
an order that Washington is not the proper situs of the trust, and
serve a copy thereof upon the trustee or the trustee's lawer, wthin
thirty days after the date of the filing, the registration will be
deenmed the equival ent of an order entered by the court declaring that
the situs of the trust i s Washi ngton.

If you file and serve a petition wthin the period specified, the

undersigned will request the court to fix a tinme and place for the
hearing of your petition, and you will be notified of the tine and
pl ace thereof, by mail, or personal service, not |less than ten days

before the hearing on the petition.
(ii) Certificate of Registration:

State of Washi ngton, County of
In the superior court of the county of

SB 5344. SL p. 16
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Whereas, the attached Registration of Trust was filed with this

court on. . . ., the attached Notice of Filing Registration of Trust
and Affidavit of Miiling Notice of Filing Registration of Trust were
filed wth this court on . . . ., and no objections to such
Regi stration have been filed with this court, the trust known as
: ., under trust agreenent dated . . . ., between . . . . as
Trustor and . . . . as Trustee, is hereby registered as a Washi ngton
trust.

Wtness ny hand and the seal of said court this . . . day of

., 20 .

(3) If the instrunment establishing a trust does not designate
( (Vashingten—asthe sttus—or—designrate Washingtoen)) any jurisdiction as
the situs or designate any jurisdiction's governing lawto apply to the
trust, and the trustee of the trust has not registered the trust as
all owed in subsection (2) of this section, the situs of the trust is
Washington if ((t+he)) situs has not previously been established by any
court proceeding_and_ the_ additional conditions specified in this
subsection (3) are net.

(a) For a testanentary trust, the situs of the trust is Washi ngton
if:

(1) The will was admtted to probate in Washi ngton; or

(ii1) The will has not been admtted to probate in Washington, but
any trustee of the trust resides or has a place of business in
Washi ngton, any qualified beneficiary ((entitledto—notice—under—RCW
11-97-010)) resides in Washington, or any real property that is an
asset of the trust is |ocated in Washi ngton.

(b) For an inter vivos trust ((wherethe—trustor—+s—doemecttedin

are—comrenced)), the situs of the trust is Washington if:

(1) The trustor is living and Washington is the trustor's domcile
or any of the trustees reside in or have a place of business in
Washi ngton; or

(ii) The trustor is deceased((;—st+tus—has—net—previousty—been
estabH-shed—by—any——court—proceeding) ) ; and:

(A) The trustor's will was admtted to probate in Washi ngton; or

(B) The trustor's will was not admtted to probate in Washi ngton
but any ((persen—entitled—to—notice—under—ROA-11-97-010)) qualified

p. 17 SB 5344. SL
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beneficiary resides in Washington, any trustee resides or has a pl ace
of business in Washington, or any real property that is an asset of the
trust is |located in Washi ngt on.

(c) If the situs of the trust is not determ ned under (a) or (b) of
this subsection, the determnation regarding the situs of the trust is
a matter for purposes of RCW 11.96A. 030. Whether Washington is the
situs ((shatt)) nust be determ ned by a court in a judicial proceeding
conduct ed under RCW11. 96A. 080 if:

(i) Atrustee has a place of business in or a trustee is a resident
of Washi ngton; or

(ii) More than an insignificant part of the trust admnistration
occurs in Washi ngton; or

(iii) One or nore of the qualified beneficiaries resides in
Washi ngton; or

(tv) Aninterest in real property |ocated in Washington is an asset
of the trust.

(d) Determ nation of situs under (c) of this subsection (3) cannot
be made by nonjudicial agreenent under RCW 11. 96A. 220.

NEW SECTI ON. Sec. 10. A new section is added to chapter 11.98 RCW
to be codified between RCW11.98.016 and 11.98.019 to read as fol |l ows:

(1) Except as otherw se provided in subsection (3) of this section,
a person designated as trustee accepts the trusteeship:

(a) By substantially conplying with a nethod of acceptance provi ded
inthe terns of the trust; or

(b) If the ternms of the trust do not provide a nethod of acceptance
or the nethod provided in the terns is not expressly nmade excl usive, by
accepting delivery of the trust property, exercising powers or
perform ng duties as trustee, or otherw se indicating acceptance of the
trust eeshi p.

(2) A person designated as trustee who has not yet accepted the
trusteeship may decline the trusteeship by delivering a witten
declination of the trusteeship to the trustor or, if the trustor is
deceased or is incapacitated, to a successor trustee, if any, and if
none, to a qualified beneficiary.

(3) A person designated as trustee, wthout accepting the
trusteeshi p, may:

SB 5344. SL p. 18
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(a) Act to preserve the trust property if, within a reasonable tine
after acting, the person sends a witten declination of the trusteeship
to the trustor or, if the trustor is dead or is incapacitated, to a
successor trustee, if any, and if none, to a qualified beneficiary; and

(b) Inspect or investigate trust property to determ ne potenti al
liability under environnmental or other |aw or for any ot her purpose.

Sec. 11. RCW11.98.019 and 1985 ¢ 30 s 42 are each anended to read
as follows:

Any trustee may, by witten instrunment delivered to any then acting
co-trustee and to the ((euvrrent — adult —ineone — benefietartes))
permssible distributees of the trust, relinquish to any extent and
upon any ternms any or all of the trustee's powers, rights, authorities,
or discretions that are or may be tax sensitive in that they cause or
may cause adverse tax consequences to the trustee or the trust. Any
trustee not relinquishing such a power, right, authority, or discretion
and upon whomit is conferred continues to have full power to exercise
it.

Sec. 12. RCW11.98.039 and 2011 ¢ 327 s 21 are each anended to
read as foll ows:

(1) Where a vacancy occurs in the office of the trustee and there
IS a successor trustee who is willing to serve as trustee and (a) is
named in the governing instrunent as successor trustee or (b) has been
sel ected to serve as successor trustee under the procedure established
in the governing instrunent for the selection of a successor trustee,
the outgoing trustee, or any other interested party, ((shal)) nust
gi ve notice of such vacancy, whether arising because of the trustee's
resignation or because of any other reason, and of the successor
trustee's agreenent to serve as trustee, to each ((aduHt—distributee—-or
perm-sstble—di-stri-butee—ol—trust—income—or—ol—trust—prinect-pal—or—ob
bot-b—trust—necore—and—trust—prnetpal—Hthere—areno-such—adults—no
not+ece—needbe—given)) permssible distributee. The successor trustee

named i n the governing instrunent or selected pursuant to the procedure
therefor established in the governing instrument ((shak—be)) 1is
entitled to act as trustee except for good cause or disqualification.
The successor trustee ((shalH—serve)) is deened to have accepted the

p. 19 SB 5344. SL
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trusteeship as of the effective date of the discharge of the
predecessor trustee as provided in RCW11. 98. 041.

(2) Where a vacancy exists or occurs in the office of the trustee
and there is no successor trustee who is naned in the governing
i nstrunment or who has been selected to serve as successor trustee under
the procedure established in the governing instrunent for the selection
of a successor trustee, and who is wlling to serve as trustee, then
all parties with an interest in the trust may agree to a nonjudicia
change of the trustee under RCW 11.96A. 220. The successor trustee
((shall—serve)) is deened to have accepted the trusteeship as of the
effective date of the discharge of the predecessor trustee as provided
in RCW 11.98.041 or, in circunstances where there is no predecessor
trustee, as of the effective date of the trustee's appoi ntnent.

(3) Wien there is a desire to nane one or nore cotrustees to serve
with the existing trustee, then all parties with an interest in the
trust may agree to the nonjudicial addition of one or nore cotrustees
under RCW 11. 96A. 220. The additional cotrustee ((shakH—serve)) Is
deened to have accepted the trusteeship as of the effective date of the
cotrustee's appoi nt nment.

(4) Unl ess subsection (1), (2), or (3) of this section applies, any
beneficiary of a trust, the trustor, if alive, or the trustee may
petition the superior court having jurisdiction for the appointnment or
change of a trustee or cotrustee under the procedures provided in RCW
11. 96A. 080 through 11.96A. 200: (a) Whenever the office of trustee
becones vacant; (b) upon filing of a petition of resignation by a
trustee; or (c) for any other reasonabl e cause.

(5) For purposes of this subsection, the term fiduciary includes
both trustee and personal representative.

(a) Except as otherwise provided in the governing instrunment, a
successor fiduciary, absent actual know edge of a breach of fiduciary
duty: (i) Is not liable for any act or omssion of a predecessor
fiduciary and is not obligated to inquire into the validity or
propriety of any such act or om ssion; (ii) is authorized to accept as
concl usively accurate any accounting or statenent of assets tendered to
the successor fiduciary by a predecessor fiduciary;, and (iii) 1is
authorized to receipt only for assets actually delivered and has no
duty to make further inquiry as to undi sclosed assets of the trust or
est at e.
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(b) Nothing in this section relieves a successor fiduciary from
liability for retaining inproper investnments, nor does this section in
any way bar the successor fiduciary, trust beneficiaries, or other
party in interest from bringing an action against a predecessor
fiduciary arising out of the acts or omssions of the predecessor
fiduciary, nor does it relieve the successor fiduciary of liability for
its own acts or om ssions except as specifically stated or authorized
in this section.

(6) A change of trustee to a foreign trustee does not change the
situs of the trust. Transfer of situs of a trust to another
jurisdiction requires conpliance with RCW 11.98. 005 and RCW 11. 98. 045
t hrough 11. 98. 055.

Sec. 13. RCW11.98.041 and 1985 ¢ 30 s 141 are each anended to
read as foll ows:

Where a vacancy occurs in the office of trustee under the
ci rcunstances described in RCW 11.98.039 (1) or (2), the outgoing
trustee ((shal—be)) is discharged upon the agreenment of all parties
entitled to notice or upon the expiration of thirty days after notice
is given of such vacancy as required by the applicable subsection of
RCW 11.98. 039, whichever occurs first, or if no notice is required
under RCW11.98.039(1), upon the date the vacancy occurs, unless before
the effective date of such discharge a petition is filed under RCW
11.98.039((3))) (4) regarding the appointnment or change of a trustee
of the trust. Were a petitionis filed under RCW11.98.039((3))) (4)
regardi ng the appointnent or change of a trustee, the superior court
having jurisdiction may discharge the trustee fromthe trust and may
appoi nt a successor trustee upon such terns as the court may require.

Sec. 14. RCW 11.98.045 and 2011 ¢ 327 s 23 are each anended to
read as foll ows:

(1) If atrust is a Washington trust under RCW11. 98. 005, a trustee
may transfer the situs of the trust to a jurisdiction other than
Washington if the trust instrunent so provides or in accordance with
RCW 11. 98. 051 or 11.98. 055.

(2) Transfer under this sectionis permtted only if:

(a) The transfer would facilitate the economc and convenient
adm ni stration of the trust;

p. 21 SB 5344. SL
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(b) The transfer would not materially inpair the interests of the
qualified beneficiaries or others interested in the trust;

(c) The transfer does not violate the terns of the trust;

(d) The new trustee is qualified and able to adm nister the trust
or such assets on the terns set forthin the trust; and

(e) The trust neets at |east one condition for situs listed in RCW
11.98.005(1) with respect to the new jurisdiction.

(3) Acceptance of such transfer by a foreign corporate trustee or
trust conpany wunder this section or RCW 11.98.051 or 11.98.055
((shalt)) may not be construed to be doing a "trust business" as
descri bed in RCW30. 08. 150(9).

Sec. 15. RCW11.98.051 and 2011 ¢ 327 s 24 are each anended to
read as foll ows:

(1) The trustee may transfer trust situs (a) in accordance with RCW
11. 96A. 220; or (b) by giving witten notice to ((t+hesepersons—entitled
to—notiece—as—provided—for—under— ROW 11 96A110—-and+te)) the attorney
general in the case of a charitable trust subject to chapter 11.110 RCW
and _to_the qualified beneficiaries not less than sixty days before
initiating the transfer. The notice nust:

(a) State the nane and mailing address of the trustee;

(b) I'nclude a copy of the governing instrunment of the trust;

(c) Include a statenent of assets and liabilities of the trust
dated within ninety days of the notice;

(d) State the nane and nmailing address of the trustee to whomthe
trust wll be transferred together with evidence that the trustee has
agreed to accept the trust in the manner provided by | aw of the new
situs. The notice nust also contain a statenment of the trustee's
qualifications and the nanme of the court, if any, having jurisdiction
of that trustee or in which a proceeding with respect to the
adm nistration of the trust nmay be heard,;

(e) State the facts supporting the requirenents of RCW
11.98.045(2);

(f) Advise the ((benetietaries)) recipients of the notice of the
date, not |ess than sixty days after the giving of the notice, by which
((the—benefietary)) such_recipients nust notify the trustee of an
objection to the proposed transfer; and
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(g) I'nclude a formon which the recipient my ((Hnrdieate—conrsent—or
objeeti+on)) object to the proposed transfer.

(2) If the date upon which the ((benetHetartes—)) right to object
to the transfer expires wthout receipt by the trustee of any
obj ection, the trustee may transfer the trust situs as provided in the
noti ce. If the trust was registered under RCW 11.98.045(2), the
trustee nust file a notice of transfer of situs and term nation of
registration with the court of the county where the trust was
regi st ered.

(3) The authority of a trustee under this section to transfer a
trust's situs termnates if a ((beneftetary)) recipient of the notice
notifies the trustee of an objection to the proposed transfer on or
before the date specified in the notice.

(4) A change of trust situs does not authorize a change of trustee.
Change of trustee of a trust requires conpliance with RCW 11. 98. 039.

NEW SECTION. Sec. 16. A newsection is added to chapter 11.98 RCW
bet ween RCW11.98.070 and 11.98.080 to read as fol |l ows:

(1) A trustee nust keep all qualified beneficiaries of a trust
reasonably infornmed about the adm nistration of the trust and of the
material facts necessary for themto protect their interests. Unless
unr easonabl e under the circunstances, a trustee nust pronptly respond
to any Dbeneficiary's request for information related to the
adm ni stration of the trust. The trustee is deened to have satisfied
the request of a qualified beneficiary who requests information
concerning the terns of the trust reasonably necessary to enabl e such
beneficiary to enforce his or her rights under the trust if the trustee

provides a copy of the entire trust instrunent. If a qualified
beneficiary must conpel production of information from the trustee by
order of the court, then the court my order <costs, including

reasonabl e attorneys' fees, to be awarded to such beneficiary pursuant
to RCW11. 96A. 150.

(2)(a) Except to the extent waived or nodified as provided in
subsection (5) of this section, within sixty days after the date of
acceptance of the position of trustee, the trustee nmust give notice to
the qualified beneficiaries of the trust of:

(1) The existence of the trust;

(1i) The identity of the trustor or trustors;
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(ti1) The trustee's nanme, address, and tel ephone nunber; and

(tv) The right to request such information as is reasonably
necessary to enable the notified person to enforce his or her rights
under the trust.

(b) The notice required under this subsection (2) applies only to
irrevocable trusts created after Decenber 31, 2011, and revocable
trusts that becone irrevocabl e after Decenber 31, 2011.

(3) Despite any other provision of this section, and except to the
extent waived or nodified as provided in subsection (5) of this
section, the trustee my not be required to provide any information
described in subsection (1) or (2) of this section to any beneficiary
of atrust other than the trustor's spouse or donestic partner if:

(a) Such spouse or donestic partner has capacity;

(b) Such spouse or donestic partner is the only permssible
di stributee of the trust; and

(c) All of the other qualified beneficiaries of the trust are the
descendants of the trustor and the trustor's spouse or donestic
part ner.

(4) Wiile the trustor of a revocable trust 1is Iliving, no
beneficiary other than the trustor is entitled to receive any
informati on under this section.

(5) The trustor nmay waive or nodify the notification requirenents
of subsections (2) and (3) of this section in the trust docunent or in
a separate witing, nade at any tinme, that is delivered to the trustee.

Sec. 17. RCW11.98.080 and 1999 ¢ 42 s 621 are each anended to
read as follows:
(1) (@) Two or nore trusts may be consolidated if:
(((8r)) (i) The trusts so provide; or
((b)y)) (i) Wiether provided in the trusts or not, ((+hr—-acecordance
o I . 2} of thi Rt alli I
dedi I . TIVIR .t hi . - .
: I . 1) () ofthi . Lstied:
er—\Whether—provided—in—the—trusts—er—not——in—acecordance—wth
I . 3} of thi . e e . : I . 2TV
f thi . sfied:
&y)) the requirenents of subsection (2), (3), or_ (4) of this
section are satisfied.
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(b) Consolidation under subsection (2) ((ef)), (3), or (4) of this
section is permtted only if:

(1) The dispositive provisions of each trust to be consolidated are
substantially simlar;

(1i) Consolidation is not inconsistent with the intent of the
trustor with regard to any trust to be consolidated; and

(ii1) Consolidation would facilitate admnistration of the trusts
and would not materially inpair the interests of the beneficiaries((+

ter))
(c) Trusts may be consolidated whether created inter vivos or by
will, by the same or different instrunents, by the sane or different

trustors, whether the trustees are the sane, and regardl ess of where
the trusts were created or adm ni stered.

(2) ((The trustees of two or-nore trusts may- consolidate the trusts
o—such—terns—and—condi-H-ons —as—appropriate—w-Hhoul—court—approval—as
provided in RCW11l. 96A 220.))

(a) ((Fhe —trustee — shath — ghve — written — notice — of — proposed
consodat-on—by—personal—serviece—or—by—ecert+Hed—mat-—to—the)) A
trustee nust deliver sixty days in advance witten notice of a proposed
consolidation in the manner provided in RCW 11.96A. 110 to the qualified
beneficiaries of every trust affected by the consolidation ((as
provided—+nAROAMIL96A110)) and to any trustee of such trusts who does
not joininthe notice. The notice ((shatt)) nust: (i) State the nane
and nmailing address of the trustee; (ii) include a copy of the
governing instrunment of each trust to be consolidated; (iii) include a
statenment of assets and liabilities of each trust to be consoli dated,
dated within ninety days of the notice; (iv) fully describe the terns
and manner of consolidation; and (v) state the reasons supporting the
requi rements of subsection (1)((&4)3)) (b) of this section. The notice
((shalk)) nust advise the recipient of the right to petition for a
judicial determnation of the proposed consolidation as provided in
subsection ((£3))) (4) of this section((—Fhenoetiece—shalH—inelude—a

Hhre—trusts—as—provi-ded—in—the—notice—Any—person—deabng—wth—the
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restdence—+—the—trustee—has—no—such—place—el—business)), and nust

indicate that the recipient has thirty days to object to the proposed
consol i dati on.

(b) If the trustee receives witten objection _to_ the_ proposed
consolidation from any trustee or_ beneficiary entitled to notice or
from their representatives within the objection period provided in
subsection (a) of this section, the trustee(s) may not consolidate the
trusts as provided in the notice, though an objection does not preclude
the trustee or_ a_ beneficiary's right to_ petition for_ a_judicial

determ nation of the proposed consolidation as provided in subsection

(4) of this section. If the trustee does not receive any objection
wthin the objection period provided above, then the trustee nay
consolidate the trusts, and such will be deened the equivalent of an

order entered by the court declaring that the trusts were conbined in
the manner provided in the initial notice.

(3) The trustees of two or _nore trusts may consolidate the trusts
on such terns and conditions_as appropriate without court approval as
provided in RCW11. 96A. 220.

(4)(a) Any trustee, beneficiary, or_ special representative_ nay
petition the superior court of the county in which the situs of a trust
is located for_ an_order consolidating two_or_ nore trusts_under RCW
11. 96A. 080 t hrough 11.96A. 200.

(b) At the conclusion of the hearing, if the court finds that the
requi renents of subsection (1)((&&))) (b) of this section have been
satisfied, it may direct consolidation of two or nore trusts on such
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ternms and conditions as appropriate. The court in its discretion my
provide for paynent fromone or nore of the trusts of reasonable fees
and expenses for any party to the proceedi ng.

((64))) (5) This section applies to all trusts whenever created.
Any person dealing with the trustee of the resulting consolidated trust
is entitled to rely on the authority of that trustee to act and is not
obliged to inquire into the validity or propriety of the consolidation
under this section.

((65))) (6) For powers of fiduciaries to divide trusts, see RCW
11.108. 025.

NEW SECTION. Sec. 18. RCW 11.98.090 (Nonliability of third
persons w thout know edge of breach) and 1985 ¢ 30 s 52 are each
r epeal ed.

Sec. 19. RCW11.103.040 and 2011 c 327 s 37 are each anended to
read as foll ows:

Wil e ((a—trust—is—revecable—by—the—truster,-)) the trustor of a
revocable trust is living, the rights of the beneficiaries are subject
to the control of, and the duties of the trustee are owed exclusively
to, the trustor. |If a revocable trust has nore than one trustor, the
duties of the trustee are owed to all of the living trustors having the
right to revoke the trust.

Sec. 20. RCW11.103.050 and 2011 c 327 s 38 are each anended to
read as foll ows:

(1) A person may commence a judicial proceeding to contest the
validity of a trust that was revocable at the trustor's death within
the earlier of:

(a) Twenty-four nonths after the trustor's death; or

(b) Four nmonths after the trustee sent to the person by persona
service, mail, or in an electronic transmssion if there is a consent
of the recipient to electronic transm ssion then in effect under the
terms of RCW 11.96A 110, a notice ((wth—+t+he—i+nformation—regured—+n
ROW11-97010,—and)) including:

(i) The nane and date of the trust;

(ii) The identity of the trustor or trustors;

(iii) The trustee's nane, address, and tel ephone nunber; and
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(iv) Notice of the tine allowed for commenci ng a proceedi ng.

(2) Upon the death of the trustor of a trust that was revocabl e at
the trustor's death, the trustee may proceed to distribute the trust
property in accordance with the ternms of the trust, unless:

(a) The trustee knows of a pending judicial proceeding contesting
the validity of the trust; or

(b) A potential contestant has notified the trustee of a possible
judicial proceeding to contest the trust and a judicial proceeding is
comenced within sixty days after the contestant sent the notification.

(3) A beneficiary of a trust that is determned to have been
invalid is liable to return any distribution received.

Sec. 21. RCW11.96A. 250 and 2001 ¢ 14 s 3 are each anended to read
as follows:

(1) (a) ((Fhepersonal-—representattve—or—trustee—nay—petitton—the
cotht—having—ur+-sdi-e-on—over—the —patter—For—the —appotnbrent—ol—a
spectalb—representativetorepresent—a-—person—whot+s—interested—inthe
estate—or—trust—and)) Any party or the parent of a mnor or unborn
party nmay petition the court for the appointnent of speci al

representative to represent a party: (i) Who is a mnor; (||) who is
( (+heconpetent—or—disabled)) incapacitated without an appoi nted guardi an
of his or her estate; (iii) who is yet unborn or unascertained; or (iv)
whose identity or address is unknown. The petition may be heard by the
court w thout notice.

(b) I'n appointing the special representative the court shall give
due consideration and deference to any nom nation(s) nmade in the
petition, the special skills required in the representation, and the
need for a representative who wll act independently and prudently.
The nom nation of a person as special representative by the ((persenal
representative—or—trustee)) petitioner and the person's willingness to
serve as special representative are not grounds by thenselves for
finding a |lack of independence, however, the court may consider any
interests that the nomnating ((Heduerary)) party may have in the
estate or trust in making the determ nation.

(c) The special representative may enter into a binding agreenent
on behalf of the person or beneficiary. The special representative nmay
be appointed for nore than one person or class of persons if the
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interests of such persons or class are not in conflict. The petition
((shat)) nust be verified. The petition and order appointing the
special representative may be in the followng form

CAPTI ON PETI TI ON FOR APPO NTMENT
OF CASE OF SPECI AL REPRESENTATI VE
UNDER RCW 11. 96A. 250

The undersigned petitioner petitions the court for the appointnment
of a special representative in accordance with RCW11. 96A. 250 and shows
the court as foll ows:

1. Petitioner. Petitioner . . . [is the qualified and presently
acting (personal representative) (trustee) of the above (estate)
(trust) having been nanmed (personal representative) (trustee) under
(describe wll and reference probate order or describe trust
instrunment)] or [is the (describe relationship of the petitioner to the
party to be represented or to the matter at issue).].

2. ((+ssve—Coneerning{Estate)y{Frust)—Admntstratioen)) Mitter. A
question concerning ((admnstration—of—the—{estate)—{trust)))
has arisen as to (describe issue, for exanple: Rel ated to
interpretation, construction, adm ni strati on, di stribution). The
((issues are appropriate for determnation under RCW 11. 96A 250,

3. Beneficiaries. The beneficiaries of the (estate) {(trust)
Hiehude—persons—who—are—unrbori— oW —or —HRascertakned—persoens—or
who—are—under—etghteen—years—of—age)) issue is a matter as defined in
RCW 11.96A.030 and_is_appropriate for determ nation__under RCW
11. 96A. 210 through 11. 96A. 250.

3. Party/Parties to be Represented. This matter involves (include
description_of asset(s) and related beneficiaries_ and/or_interested

parties). Resolution of this natter will require the invol venent of
(nane of person or class of persons), who is/are (nmnors),
(incapacitated and wthout an_ appointed quardian), (unborn_or

unascertained) (whose identity or address i s unknown).
4. Special Representative. The nom nated special representative
is a lawer licensed to practice before the courts of this state
or an individual with special skill or training in the adm nistration
of estates or trusts. The nom nated special representative does not
have an interest in the ((alHfeetedestateortrust)) matter and i s not
related to any person interested in the ((estate—oer—trust)) natter.
The nom nated special representative is wlling to serve. The
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petitioner has no reason to believe that the nom nated special
representative will not act in an i ndependent and prudent manner and in
the best interests of the represented parties. (It is recommended that
the petitioner also include information specifying the particular
skills of the nom nated special representative that relate to the
matter in issue.)

5. Resolution. Petitioner desires to achieve a resolution of the
guestions that have arisen ((eenrcerning—the {estate){trust}y)) in this
matter. Petitioner believes that proceeding in accordance with the
procedures permtted under RCW 11. 96A. 210 t hrough 11. 96A. 250 woul d be
in the best interests of the (({estate){trust)andthe benefteciaries))

parties, including the party requiring a special representative

6. Request of Court. Petitioner requests that . . .((+)) . . . an
attorney licensed to practice in the State of Washington((-)) .
(R
an individual wth special skill or training in the

adm ni stration of estates or trusts

be appoi nted special representative for ((thesebenefiectartes—who—are
not—yet—adutts—as—welt—as-—ftor—the—unborn—unknown—and—unascertatned
benefietartes)) . . . (describe party or parties being represented),
who is/are (mnors), (incapacitated and wi thout an appoi nted guardi an),
(unborn or unascertai ned) (whose identity or address is unknown), as
provi ded under RCW11. 96A. 250.

DATED this . . . day of . . . . .,

(Petitioner ((er—petitioner—s
Fegal—representative)))
VERI FI CATI ON

| certify under penalty of perjury under the |aws of the state of
Washi ngton that the foregoing is true and correct.

DATED . . . . . ., ((26066)) 20.., at . . . . . ., Washington.
(Petitioner or other person
havi ng know edge)

CAPTI ON ORDER FOR APPO NTMENT

SB 5344. SL p. 30



©O© 00 N O o WON P

NNNNNNRRRPRRRRRRRR
ga A W NP O O 0o ~NO” U A WDN PP O

N
»

N N
o

W W W w wwwwhnN
~N o oA WN PR O

OF CASE OF SPECI AL REPRESENTATI VE

TH'S MATTER having cone on for hearing before this Court on
Petition for Appointnent of Special Representative filed herein, and it
appearing that it would be in the best interests of the (({estate)
(trust))) parties related to the matter described in the Petition to
appoi nt a special representative to address the issues that have arisen
( (eoncerning—the{estater{trust))) in the matter and the Court finding
that the facts stated in the Petition are true, now, therefore,

IT IS ORDERED that . . . is appointed under RCW 11.96A 250 as
speci al representative ((fer—the{estate){t+rust)rbenefieciaries—whoare
ot —yet — adub- — age— — and — for — unborn— — unknown—- — oF — uhasecertatned
benet-chartes—to represent—thetr—respective—interests—in—the (estatey
(trust))) (describe party or_ parties being represented) who is/are
(mnors), (incapacitated and wthout an appoi nted guardian), (unborn or
unascertained) (whose identity or_ address_is_unknown), to_represent
their respective interests in the matter as provided in RCW11. 96A. 250.
The special representative shall be discharged of responsibility with
respect to_the matter as provided in RCW 11.96A. 250. The special
representative ((shal-—be)) 1is discharged of responsibility wth
respect to the (({estate){trust))) nmatter at such tine as a witten
agreenent is executed resolving the present issues, all as provided in
that statute, or if an agreenent is not reached within six nonths from
entry of this Order, the special representative appointed under this
Order ((shalt—be)) 1s discharged of responsibility, subject to
subsequent reappoi nt nent under RCW 11. 96A. 250.

DONE | N OPEN COURT this . . . day of . . . . .,
JUDGE/ COURT COWM SSI ONER

(2) Upon appointnent by the court, the special representative
((shal)) nust file a certification made under penalty of perjury in
accordance with RCW9A. 72. 085 that he or she (a) is not interested in
the ((estate—er—t+rust)) nmtter; (b) is not related to any person
interested in the ((estate—eor—trust)) matter; (c) is wlling to serve;
and (d) wll act independently, prudently, and in the best interests of
the represented parties.

(3) The special representative nust be a l|lawer licensed to
practice before the courts of this state or an individual wth speci al
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skill or training in the admnistration of estates or trusts. The
special representative may not have an interest in the ((affeeted
estate—oFtrust)) natter, and nay not be related to a person interested
in the ((estate—er—trust)) natter. The special representative is
entitled to reasonabl e conpensation for services that nust be paid from
the principal of ((t+he—estate—oer—trust—whose—beneticiartes—are
represented)) an asset involved in the natter.

(4) The special representative ((shalH—be)) is discharged from any
responsibility and ((shak)) will have no further duties with respect
to the ((estate—er—trust)) matter or with respect to any ((persen
rhateresteditntheestateortrust)) party, on the earlier of: (a) The
expiration of six nmonths fromthe date the special representative was
appointed unless the order appointing the special representative
provi des otherw se, or (b) the execution of the witten agreenent by
all parties or their virtual representatives. Any action against a
speci al representative nmust be brought within the time limts provided
by RCW11. 96A. 070(3)(c)(i).

Sec. 22. RCW11.98.015 and 2011 ¢ 327 s 20 are each anmended to
read as foll ows:

Except as otherw se provided in chapter 11.118 RCW or by anot her
statute, the follow ng rul es apply:

(1) A trust may be created for a noncharitable purpose wthout a
definite or definitely ascertai nable beneficiary or for a noncharitable
but ot herwi se valid purpose to be selected by the trustee. The trust
may not be enforced for |longer than the tine period specified in RCW
11.98.130 as the period during which a trust cannot be deened to
violate the rul e agai nst perpetuities;

(2) Atrust authorized by this section may be enforced by a person
appointed in the terns of the trust or, if no person is so appointed,
by a person appointed by the court. Such person is considered to be a
perm ssible distributee of the trust; and

(3) Property of a trust authorized by this section may be applied
only to its intended use, except to the extent the court determ nes
that the value of the trust property exceeds the anount required for
the intended use. Except as otherwise provided in the terns of the
trust, property not required for the intended use nust be distributed
to the trustor, if then living, otherwise to the trustor's successors
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in interest. Successors in interest include the beneficiaries under
the trustor's will, if the trustor has awill, or, in the absence of an
effective will provision, the trustor's heirs.

Sec. 23. RCW11.98.078 and 2011 ¢ 327 s 32 are each anended to
read as foll ows:

(1) A trustee ((shalt)) nust admnister the trust solely in the
interests of the beneficiaries.

(2) Subject to the rights of persons dealing with or assisting the
trustee as provided in RCW ((3398-690)) 11.98.105, a sale
encunbrance, or other transaction involving the investnment or
managenent of trust property entered into by the trustee for the
trustee's own personal account or which is otherwise affected by a
conflict between the trustee's fiduciary and personal interests is
voi dabl e by a beneficiary affected by the transacti on unl ess:

(a) The transaction was authorized by the terns of the trust;

(b) The transaction was approved by the court or approved in a
nonj udi ci al bi ndi ng agreenent in conpliance with RCW 11. 96A. 210 t hr ough
11. 96A. 250;

(c) The beneficiary did not comrence a judicial proceeding within
the tinme all owed by RCW11. 96A. 070;

(d) The beneficiary consented to the trustee's conduct, ratified
the transaction, or released the trustee in conpliance with RCW
11.98.108; or

(e) The transaction involves a contract entered into or claim
acquired by the trustee before the person becane or contenplated
becom ng trustee.

(3)(a) A sale, encunbrance, or other transaction involving the
i nvest ment or managenent of trust property is presuned to be "otherw se
af fected" by a conflict between fiduciary and personal interests under
this sectionif it is entered into by the trustee with:

(i) The trustee's spouse or regi stered donestic partner;

(ii) The trustee's descendants, siblings, parents, or their spouses
or registered donestic partners;

(ti1) An agent or attorney of the trustee; or

(tv) A corporation or other person or enterprise in which the
trustee, or a person that owns a significant interest in the trustee,
has an interest that mght affect the trustee's best judgnent.
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(b) The presunption is rebutted if the trustee establishes that the
conflict did not adversely affect the interests of the beneficiaries.

(4) A sale, encunbrance, or other transaction involving the
i nvest ment or nmanagenent of trust property entered into by the trustee
for the trustee's own personal account that 1is voidable under
subsection (2) of this section nay be voided by a beneficiary w thout
further proof.

(5 An investnment by a trustee in securities of an investnent
conpany or investnment trust to which the trustee, or its affiliate
provi des services in a capacity other than as trustee is not presuned
to be affected by a conflict between personal and fiduciary interests
if the investnment conplies with the prudent investor rule of chapter
11.100 RCW In addition to its conpensation for acting as trustee, the
trustee nmay be conpensated by the investnent conpany or investnment
trust for providing those services out of fees charged to the trust.
If the trustee receives conpensation from the investnent conpany or
investnment trust for providing investnent advisory or investnent
managenent services, the trustee nust at |east annually notify the
( { persons—eptt+ted—under —ROA-11-106- 020 —to—recetve—a—copy—ol—the
Hrustees —anngal —report — o — the —rate —and — rethod — by —whi-eh — that
cofpensatton—was—determned)) perm ssible distributees of the rate and
net hod by which that conpensation_was determ ned. The obligation_of
the trustee to provide the notice described in_this_ section_nay be
waived or nodified by the trustor in_ the_ trust docunent or_in_a
separate witing, nmade at any tine, that is delivered to the trustee.

(6) The followng transactions, if fair to the beneficiaries,
cannot be voi ded under this section:

(a) An agreenent between a trustee and a beneficiary relating to
t he appoi ntment or conpensation of the trustee;

(b) Paynment of reasonable conpensation to the trustee and any
affiliate providing services to the trust, provided total conpensation
i s reasonabl e;

(c) A transaction between a trust and another trust, decedent's
estate, or guardianship of which the trustee is a fiduciary or in which
a beneficiary has an interest;

(d) A deposit of trust noney in a regulated financial-service
institution operated by the trustee or its affiliate;
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(e) A delegation and any transaction nade pursuant to the
del egation froma trustee to an agent that is affiliated or associ ated
with the trustee; or

(f) Any loan fromthe trustee or its affiliate.

(7) The court may appoint a special fiduciary to nake a deci sion
with respect to any proposed transaction that mght violate this
section if entered into by the trustee.

(8) If atrust has two or nore beneficiaries, the trustee ((shat))
nmust act inpartially in admnistering the trust and distributing the
trust property, giving due regard to the beneficiaries' respective
i nterests.

Sec. 24. RCW11.103.030 and 2011 c 327 s 36 are each anended to
read as foll ows:

(1) Unless the terns of a trust expressly provide that the trust is
revocabl e, the trustor may not revoke or anend the trust.

(2) If a revocable trust is created or funded by nore than one
trustor and unless the trust agreenent provides otherw se:

(a) To the extent the trust consists of conmunity property, the
trust may be revoked by either spouse or either donestic partner acting
al one but nmay be anended only by joint action of both spouses or both
donesti c partners;

(b) To the extent the trust consists of property other than
conmmunity property, each trustor may revoke or anend the trust with
regard to the portion of the trust property attributable to that
trustor's contribution;

(c) The character of comrunity property or separate property is
unaffected by its transfer to and froma revocable trust; and

(d) Upon the revocation or anendnent of the trust by fewer than al
of the trustors, the trustee ((shalh)) nust pronptly notify the other
trustors of the revocation or anmendnent.

(3) The trustor may revoke or anend a revocabl e trust:

(a) By substantial conpliance with a nethod provided in the terns
of the trust; or

(b)(i) If the ternms of the trust do not provide a nethod or the
met hod provided in the terns is not expressly made excl usive, by:

(A) Alater will or codicil that expressly refers to the trust or
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specifically devises property that would otherwi se have passed
according to the terns of the trust; or

(B) Awitten instrunment signed by the trustor evidencing intent to
revoke or anend.

(i) The requirenments of chapter 11.11 RCW do not apply to
revocation or anendnent of a revocable trust under (b)(i) of this
subsecti on.

(4) Upon revocation of a revocable trust, the trustee ((shaH))
nmust deliver the trust property as the trustor directs.

(5) Atrustor's powers wth respect to ((revecation—arendrent—or

of—the—power)) the revocation or anmendnent of a trust or distribution
of the property of a trust, may be_exercised by the_trustor's agent
under a power of attorney only to the extent specified in the power of
attorney docunent, as provided in RCW 11.94.050(1) and to the extent
consistent wwth or expressly authorized by the trust agreenent.

(6) A guardian of the trustor may exercise a trustor's powers with
respect to revocation, anendnent, or distribution of trust property
only wth the approval of the court supervising the guardi anship
pursuant to RCW11. 92. 140.

(7) A trustee who does not know that a trust has been revoked or
anmended is not liable to the trustor or trustor's successors in
interest for distributions nmade and other actions taken on the
assunption that the trust had not been anended or revoked.

(8 This section does not I|imt or affect operation of RCW
11. 96A. 220 t hrough 11. 96A. 240.

Sec. 25. RCW11.106.010 and 1985 ¢ 30 s 95 are each anended to
read as foll ows:

This chapter does not apply to resulting trusts, constructive
trusts, business trusts where certificates of beneficial interest are
issued to the beneficiaries, investnent trusts, voting trusts,
insurance trusts prior to the death of the insured, trusts in the
nature of nortgages or pl edges((—trusts—ereatedbyudgrent—or—decree
of a federal court or of the superior cowt when not sitting in
prebate)), liquidation trusts or trusts for the sole purpose of paying
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di vidends, interest or interest coupons, salaries, wages or pensions;
nor does this chapter apply to personal representatives.

Sec. 26. RCW11.106.020 and 1985 ¢ 30 s 96 are each anended to
read as follows:

The trustee or trustees appointed by any will, deed, or agreenent
executed ((shat+)) nust mail or deliver at least annually to each

( (adtHt+—+neore—trust—beneftetary)) permssible distributee, as defined

in section 8 of this act, a witten item zed statenent of all current
recei pts and disbursenents made by the trustee of the funds of the
trust both principal and incone, and upon the request of any such
beneficiary ((shal)) nust furnish the beneficiary an item zed
statenent of all property then held by that trustee, and may also file
any such statenment in the superior court of the county in which the
trustee or one of the trustees resides.

Sec. 27. RCW11.118.050 and 2001 ¢ 327 s 6 are each anended to
read as foll ows:

The intended use of the principal or inconme can be enforced by a
person designated for that purpose in the trust instrunment, by the
person having custody of an aninal that is a beneficiary of the trust,
or by a person appointed by a court upon application to it by any
person. Such person is considered to be a permissible distributee, as
defined in_section 8 of this act, of the trust. A person with an
interest in the welfare of the animal may petition for an order
appoi nting or renoving a person designated or appointed to enforce the
trust.

NEW SECTI ON. Sec. 28. Except as otherwi se provided in this act:

(1) This act applies to all trusts created before, on, or after
January 1, 2013;

(2) This act applies to all judicial proceedings concerning trusts
comenced on or after January 1, 2013;

(3) An action taken before January 1, 2013, is not affected by this
act; and

(4) If a right is acquired, extinguished, or barred upon the
expiration of a prescribed period that has comenced to run under any
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ot her statute before January 1, 2013, that statute continues to apply
to the right even if it has been repeal ed or superseded.

Passed by the Senate April 22, 2013.

Passed by the House April 15, 2013.

Approved by the Governor May 16, 2013.

Filed in Ofice of Secretary of State May 17, 2013.
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