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PART I
GENERAL PROVISIONS

WAC 173-406-100 Acid rain program general provi-
sions.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-100, filed 11/23/94, effective 12/24/94.]

WAC 173-406-101 Definitions. The terms used in this
regulation shall have the meanings set forth in Title IV of the
Clean Air Act, 42 U.S.C. 7401, et seq. as amended by the
Clean Air Act Amendments of 1990, 42 U.S.C. 7651, et seq.
(November 15, 1990,) and in this section as follows:

(1) "Acid rain compliance option" means one of the
methods of compliance used by an affected unit under the
acid rain program as described in a compliance plan submit-
ted and approved in accordance with WAC 173-406-400 or
regulations implementing section 407 of the act.

(2) "Acid Rain emissions limitation" means:

(a) For the purposes of sulfur dioxide emissions:

(1) The tonnage equivalent of the basic Phase II allow-
ance allocations authorized to be allocated to an affected unit
for use in a calendar year;

(i1) As adjusted:

(A) By allowances allocated by the administrator pursu-
ant to section 403, section 405 (a)(2), (a)(3), (b)(2), (c)(4),
(d)(3), and (h)(2), and section 406 of the act;

(B) By allowances allocated by the administrator pursu-
ant to subpart D of 40 C.F.R. part 72; and thereafter

(C) By allowance transfers to or from the compliance
subaccount for that unit that were recorded or properly sub-
mitted for recordation by the allowance transfer deadline pur-
suant to 40 C.F.R. 73.35, after deductions and other adjust-
ments are made pursuant to 40 C.F.R. 73.34(c); and

(b) For purposes of nitrogen oxides emissions, the appli-
cable limitation established by regulations promulgated by
the administrator pursuant to section 407 of the act, as modi-
fied by an acid rain permit application submitted to the per-
mitting authority, and an acid rain permit issued by the per-
mitting authority, in accordance with regulations implement-
ing section 407 of the act.

(3) "Acid rain emissions reduction requirement" means a
requirement under the acid rain program to reduce the emis-
sions of sulfur dioxide or nitrogen oxides from a unit to a
specified level or by a specified percentage.

(4) "Acid rain permit or permit" means the legally bind-
ing written document, or portion of such document, issued by
the permitting authority (following an opportunity for appeal
pursuant to 40 C.F.R. part 78, chapter 43.21 RCW or other
administrative appeals procedures established by the permit-
ting authority), including any permit revisions, specifying the
acid rain program requirements applicable to an affected
source, to each affected unit at an affected source, and to the
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owners and operators and the designated representative of the
affected source or the affected unit.

(5) "Acid rain program" means the National Sulfur Diox-
ide and Nitrogen Oxides Air Pollution Control and Emissions
Reduction Program established in accordance with Title IV
of the act, WAC 173-406-100 through 173-406-1000, 40
C.F.R. parts 72, 73, 75, 77, and 78, and regulations imple-
menting sections 407 and 410 of the act.

(6) "Act" means the Clean Air Act, 42 U.S.C. §7401, et
seq. as amended by Public Law No. 101-549 (November 15,
1990).

(7) "Actual SO, emissions rate" means the annual aver-

age sulfur dioxide emissions rate for the unit (expressed in
Ib/mmBtu), for the specified calendar year; provided that, if
the unit is listed in the National Allowance Database, the
"1985 actual SO, emissions rate" for the unit shall be the rate

specified by the administrator in the NADB under the data
field "SO2RTE."

(8) "Administrator" means the Administrator of the
United States Environmental Protection Agency or the
administrator's duly authorized representative.

(9) "Affected source" means a source that includes one
or more affected units.

(10) "Affected state" means a state whose boundary is
within fifty statute miles of an affected source within the state
of Washington.

(11) "Affected unit" means a unit that is subject to any
acid rain emissions reduction requirement or acid rain emis-
sions limitation.

(12) "Affiliate" shall have the meaning set forth in sec-
tion 2 (a)(11) of the Public Utility Holding Company Act of
1935, 15 U.S.C. 79b (a)(11), as of November 15, 1990.

(13) "Allocate or allocation" means the initial crediting
of an allowance by the administrator to an allowance tracking
system unit account or general account.

(14) "Allowance" means an authorization by the admin-
istrator under the acid rain program to emit up to one ton of
sulfur dioxide during or after a specified calendar year.

(15) "Allowance deduction, or deduct when referring to
allowances," means the permanent withdrawal of allowances
by the administrator from an allowance tracking system com-
pliance subaccount to account for the number of the tons of
SO, emissions from an affected unit for the calendar year, for

tonnage emissions estimates calculated for periods of missing
data pursuant to 40 C.F.R. part 75, or for any other allowance
surrender obligations of the acid rain program.

(16) "Allowances held or hold allowances" means the
allowances recorded by the administrator, or submitted to the
administrator for recordation in accordance with 40 C.F.R.
73.50, in an allowance tracking system account.

(17) "Allowance tracking system or ATS" means the
acid rain program system by which the administrator allo-
cates, records, deducts, and tracks allowances.

(18) "Allowance tracking system account" means an
account in the allowance tracking system established by the
administrator for purposes of allocating, holding, transfer-
ring, and using allowances.

(19) "Allowance transfer deadline" means midnight of
January 30th or, if January 30th is not a business day, mid-
night of the first business day thereafter and is the deadline by
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which allowances may be submitted for recordation in an
affected unit's compliance subaccount for the purposes of
meeting the unit's acid rain emissions limitation requirements
for sulfur dioxide for the previous calendar year.

(20) "Authorized account representative" means a
responsible natural person who is authorized, in accordance
with 40 C.F.R. part 73, to transfer and otherwise dispose of
allowances held in an allowance tracking system general
account; or, in the case of a unit account, the designated rep-
resentative of the owners and operators of the affected unit.

(21) "Auxiliary firing" means the combustion of addi-
tional fuel downstream of a gas turbine for the purpose of
adding thermal energy to the exhaust gases which can be
recovered in a waste heat recovery unit.

(22) "Basic Phase II allowance allocations" means:

(a) For calendar years 2000 through 2009 inclusive, allo-
cations of allowances made by the administrator pursuant to
section 403 and section 405 (b)(1), (3), and (4); (c)(1), (2),
(3), and (5); (d)(1), (2), (4), and (5); (e); (D); (&)(1), (2), (3),
(4), and (5); (h)(1); (i); and (j).

(b) For each calendar year beginning in 2010, allocations
of allowances made by the administrator pursuant to section
403 and section 405 (b)(1), (3), and (4); (c)(1), (2), (3), and
(5); (d)(1), (2), (4), and (5); (e); (D); (2)(1), (2), (3), (4), and
(5); (h)(1) and (3); (i); and (j).

(23) "Boiler" means an enclosed fossil or other fuel-fired
combustion device used to produce heat and to transfer heat
to recirculating water, steam, or any other medium.

(24) "Certificate of representation” means the completed
and signed submission required by 40 C.F.R. 72.20, for certi-
fying the appointment of a designated representative for an
affected source or a group of identified affected sources
authorized to represent the owners and operators of such
source(s) and of the affected units at such source(s) with
regard to matters under the acid rain program.

(25) "Certifying official" means:

(a) For a corporation, a president, secretary, treasurer, or
vice president of the corporation in charge of a principal busi-
ness function, or any other person who performs similar pol-
icy or decision-making functions for the corporation;

(b) For partnership or sole proprietorship, a general part-
ner or the proprietor, respectively; and

(c) For a local government entity or state, federal, or
other public agency, either a principal executive officer or
ranking elected official.

(26) "Coal" means all solid fuels classified as anthracite,
bituminous, subbituminous, or lignite by the American Soci-
ety for Testing and Materials Designation ASTM D388-92
"Standard Classification of Coals by Rank."

(27) "Coal-derived fuel" means any fuel, whether in a
solid, liquid, or gaseous state, produced by the mechanical,
thermal, or chemical processing of coal (e.g., pulverized coal,
coal refuse, liquefied or gasified coal, washed coal, chemi-
cally cleaned coal, coal-oil mixtures, and coke).

(28) "Coal-fired" means the combustion of fuel consist-
ing of coal or any coal-derived fuel (except a coal-derived
gaseous fuel with a sulfur content no greater than natural
gas), alone or in combination with any other fuel, where a
unit is "coal-fired" if it uses coal or coal-derived fuel as its
primary fuel (expressed in mmBtu); provided that, if the unit
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is listed in the NADB, the primary fuel is the fuel listed in the
NADB under the data field "PRIMEFUEL."

(29) "Cogeneration unit" means a unit that has equip-
ment used to produce electric energy and forms of useful
thermal energy (such as heat or steam) for industrial, com-
mercial, heating or cooling purposes, through the sequential
use of energy.

(30) "Commence commercial operation" means to have
begun to generate electricity for sale, including the sale of
test generation.

(31) "Commence construction" means that an owner or
operator has either undertaken a continuous program of con-
struction or has entered into a contractual obligation to under-
take and complete, within eighteen months, a continuous pro-
gram of construction. The permitting authority may, upon
application by the owner or operator, extend the period for
completion at its discretion.

(32) "Commence operation" means to have begun any
mechanical, chemical, or electronic process, including start
up of an emissions control technology or emissions monitor
or of a unit's combustion chamber.

(33) "Common stack" means the exhaust of emissions
from two or more units through a single flue.

(34) "Compliance certification" means a submission to
the administrator or the permitting authority that is required
by WAC 173-406-100 through 173-406-1000, by 40 C.F.R.
part 72, 73,75, 77, or 78, or by regulations implementing sec-
tions 407 or 410 of the act to report an affected source's or an
affected unit's compliance or noncompliance with a provision
of the acid rain program and that is signed and verified by the
designated representative in accordance with subpart B of 40
C.F.R. part 72, WAC 173-406-800, and the acid rain program
regulations generally.

(35) "Compliance plan, for purposes of the acid rain pro-
gram," means the document submitted for an affected source
in accordance with WAC 173-406-301 and 173-406-302
specifying the method(s) (including one or more acid rain
compliance options under WAC 173-406-402 or regulations
implementing section 407 of the act) by which each affected
unit at the source will meet the applicable acid rain emissions
limitation and acid rain emissions reduction requirements.

(36) "Compliance subaccount" means the subaccount in
an affected unit's allowance tracking system account, estab-
lished pursuant to 40 C.F.R. 73.31 (a) or (b), in which are
held, from the date that allowances for the current calendar
year are recorded under 40 C.F.R. 73.34(a) until December
31st, allowances available for use by the unit in the current
calendar year and, after December 31st until the date that
deductions are made under 40 C.F.R. 73.35(b), allowances
available for use by the unit in the preceding calendar year,
for the purpose of meeting the unit's acid rain emissions lim-
itation for sulfur dioxide.

(37) "Compliance use date" means the first calendar year
for which an allowance may be used for purposes of meeting
a unit's acid rain emissions limitation for sulfur dioxide.

(38) "Construction" means fabrication, erection, or
installation of a unit or any portion of a unit.

(39) "Control officer" means the air pollution control
officer of a local air pollution control authority which is con-
stituted under chapter 70.94 RCW.
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(40) "Designated representative" means a responsible
natural person authorized by the owners and operators of an
affected source and of all affected units at the source, as evi-
denced by a certificate of representation submitted in accor-
dance with subpart B of 40 C.F.R. part 72, to represent and
legally bind each owner and operator, as a matter of federal
law, in matters pertaining to the acid rain program. Whenever
the term "responsible official" is used in 40 C.F.R. part 70 or
in any other regulations implementing Title V of the act, it
shall be deemed to refer to the "designated representative"
with regard to all matters under the acid rain program. An
alternate designated representative is also included in this
definition.

(41) "Diesel fuel" means a low sulfur fuel oil of grades 1-
D or 2-D, as defined by the American Society for Testing and
Materials ASTM D975-91, "Standard Specification for Die-
sel Fuel Oils."

(42) "Direct public utility ownership" means direct own-
ership of equipment and facilities by one or more corpora-
tions, the principal business of which is sale of electricity to
the public at retail. Percentage ownership of such equipment
and facilities shall be measured on the basis of book value.

(43) "Director" means the director of the Washington
department of ecology.

(44) "Draft acid rain permit or draft permit" means the
version of the acid rain permit, or the acid rain portion of an
operating permit, that the permitting authority offers for pub-
lic comment.

(45) "Ecology" means the Washington department of
ecology.

(46) "Emissions" means air pollutants exhausted from a
unit or source into the atmosphere, as measured, recorded,
and reported to the administrator by the designated represen-
tative and as determined by the administrator, in accordance
with the emissions monitoring requirements of 40 C.F.R. part
75.

(47) "EPA" means the United States Environmental Pro-
tection Agency.

(48) "Excess emissions" means:

(a) Any tonnage of sulfur dioxide emitted by an affected
unit during a calendar year that exceeds the acid rain emis-
sions limitation for sulfur dioxide for the unit; and

(b) Any tonnage of nitrogen oxides emitted by an
affected unit during a calendar year that exceeds the annual
tonnage equivalent of the acid rain emissions limitation for
nitrogen oxides applicable to the affected unit taking into
account the unit's heat input for the year.

(49) "Executive director" means the executive director of
a local air pollution control authority which is constituted
under chapter 70.94 RCW.

(50) "Existing unit" means a unit (including a unit sub-
ject to section 111 of the act) that commenced commercial
operation before November 15, 1990, and that on or after
November 15, 1990, served a generator with a nameplate
capacity of greater than twenty-five MWe. "Existing unit"
does not include simple combustion turbines or any unit that
on or after November 15, 1990, served only generators with a
nameplate capacity of twenty-five MWe or less. Any "exist-
ing unit" that is modified, reconstructed, or repowered after
November 15, 1990, shall continue to be an "existing unit."
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(51) "Facility" means any institutional, commercial, or
industrial structure, installation, plant, source, or building.

(52) "Fossil fuel" means natural gas, petroleum, coal, or
any form of solid, liquid, or gaseous fuel derived from such
material.

(53) "Fossil fuel-fired" means the combustion of fossil
fuel or any derivative of fossil fuel, alone or in combination
with any other fuel, independent of the percentage of fossil
fuel consumed in any calendar year.

(54) "Fuel oil" means any petroleum-based fuel (includ-
ing diesel fuel or petroleum derivatives such as oil tar) as
defined by the American Society for Testing and Materials in
ASTM D396-90a, "Standard Specification for Fuel Oils,"
and any recycled or blended petroleum products or petroleum
by-products used as a fuel whether in a liquid, solid or gas-
eous state.

(55) "Gas-fired" means the combustion of natural gas, or
a coal-derived gaseous fuel with a sulfur content no greater
than natural gas, for at least ninety percent of the average
annual heat input during the previous three calendar years
and for at least eighty-five percent of the annual heat input in
each of those calendar years; and any fuel other than coal or
any other coal-derived fuel for the remaining heat input, if
any.

(56) "General account" means an allowance tracking
system account that is not a unit account.

(57) "Generator" means a device that produces electric-
ity and was or would have been required to be reported as a
generating unit pursuant to the United States Department of
Energy Form 860 (1990 edition).

(58) "Generator output capacity" means the full-load
continuous rating of a generator under specific conditions as
designed by the manufacturer.

(59) "Heat input" means the product (expressed in
mmBtu/time) of the gross calorific value of the fuel
(expressed in Btu/lb) and the fuel feed rate into the combus-
tion device (expressed in mass of fuel/time) and does not
include the heat derived from preheated combustion air,
recirculated flue gases, or exhaust from other sources.

(60) "Independent power production facility (IPP)"
means a source that:

(a) Is nonrecourse project financed, as defined by the
Secretary of Energy at 10 C.F.R. part 715;

(b) Is used for the generation of electricity, eighty per-
cent or more of which is sold at wholesale; and

(c) Is a new unit required to hold allowances under Title
IV of the act;

(d) Provided that direct public utility ownership of the
equipment comprising the facility does not exceed fifty per-
cent.

(61) "Life-of-the-unit, firm power contractual arrange-
ment" means a unit participation power sales agreement
under which a utility or industrial customer reserves, or is
entitled to receive, a specified amount or percentage of name-
plate capacity and associated energy generated by any speci-
fied generating unit and pays its proportional amount of such
unit's total costs, pursuant to a contract:

(a) For the life of the unit;

(b) For a cumulative term of no less than thirty years,
including contracts that permit an election for early termina-
tion; or
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(c) For a period equal to or greater than twenty-five years
or seventy percent of the economic useful life of the unit
determined as of the time the unit was built, with option
rights to purchase or release some portion of the nameplate
capacity and associated energy generated by the unit at the
end of the period.

(62) "Nameplate capacity" means the maximum electri-
cal generating output (expressed in MWe) that a generator
can sustain over a specified period of time when not restricted
by seasonal or other deratings, as listed in the NADB under
the data field "NAMECAP" if the generator is listed in the
NADB or as measured in accordance with the United States
Department of Energy standards if the generator is not listed
in the NADB.

(63) "National Allowance Database or NADB" means
the database established by the administrator under section
402 (4)(C) of the act.

(64) "Natural person" means an individual human being
and not a firm, public or private corporation, association,
partnership, political subdivision, municipality, or govern-
mental agency corporate entity or partnership.

(65) "Natural gas" means a naturally occurring fluid
mixture of hydrocarbons containing little or no sulfur (e.g.,
methane, ethane, or propane), produced in geological forma-
tions beneath the Earth's surface, and maintaining a gaseous
state at standard atmospheric temperature and pressure condi-
tions under ordinary conditions of sixty-eight degrees Fahr-
enheit and one atmosphere (seven hundred sixty millimeters
of mercury).

(66) "New unit" means a unit that commences commer-
cial operation on or after November 15, 1990, including any
such unit that serves a generator with a nameplate capacity of
twenty-five MWe or less or that is a simple combustion tur-
bine.

(67) "Offset plan" means a plan pursuant to 40 C.F.R.
part 77 for offsetting excess emissions of sulfur dioxide that
have occurred at an affected unit in any calendar year.

(68) "Oil-fired" means the combustion of: Fuel oil for
more than ten percent of the average annual heat input during
the previous three calendar years or for more than fifteen per-
cent of the annual heat input in any one of those calendar
years; and any solid, liquid, or gaseous fuel, other than coal or
any other coal-derived fuel (except a coal-derived gaseous
fuel with a sulfur content no greater than natural gas), for the
remaining heat input, if any.

(69) "Operating permit" means a permit issued under 40
C.F.R. part 70 and any other regulations implementing Title
V of the act.

(70) "Owner" means any of the following persons:

(a) Any holder of any portion of the legal or equitable
title in an affected unit;

(b) Any holder of a leasehold interest in an affected unit;
or

(c) Any purchaser of power from an affected unit under
a life-of-the-unit, firm power contractual arrangement. How-
ever, unless expressly provided for in a leasehold agreement,
owner shall not include a passive lessor, or a person who has
an equitable interest through such lessor, whose rental pay-
ments are not based, either directly or indirectly, upon the
revenues or income from the affected unit; or
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(d) With respect to any allowance tracking system gen-
eral account, any person identified in the submission required
by 40 C.F.R. 73.31(c) that is subject to the binding agreement
for the authorized account representative to represent that
person's ownership interest with respect to allowances.

(71) "Owner or operator" means any person who is an
owner or who operates, controls, or supervises an affected
unit or affected source and shall include, but not be limited to,
any holding company, utility system, or plant manager of an
affected unit or affected source.

(72) "Permit revision" means a permit modification, fast
track modification, administrative permit amendment, or
automatic permit amendment, as provided in WAC 173-406-
700.

(73) "Permitting authority" means the Washington
department of ecology, the Washington energy facility site
evaluation council, local air authority or other agency autho-
rized under chapter 70.94 RCW and approved by EPA to
carry out a permit program under this chapter.

(74) "Person" means an individual, firm, public or pri-
vate corporation, association, partnership, political subdivi-
sion, municipality, or governmental agency.

(75) "Phase II" means the acid rain program period
beginning January 1, 2000, and continuing into the future
thereafter.

(76) "Potential electrical output capacity" means the
MWe capacity rating for the units which shall be equal to
thirty-three percent of the maximum design heat input capac-
ity of the steam generating unit, as calculated according to
Appendix D of 40 C.F.R. part 72.

(77) "Power distribution system" means the portion of an
electricity grid owned or operated by a utility that is dedi-
cated to delivering electric energy to customers.

(78) "Power purchase commitment” means a commit-
ment or obligation of a utility to purchase electric power from
a facility pursuant to:

(a) A power sales agreement;

(b) A state regulatory authority order requiring a utility
to:

(i) Enter into a power sales agreement with the facility;

(i1) Purchase from the facility; or

(iii) Enter into arbitration concerning the facility for the
purpose of establishing terms and conditions of the utility's
purchase of power;

(c) A letter of intent or similar instrument committing to
purchase power (actual electrical output or generator output
capacity) from the source at a previously offered or lower
price and a power sales agreement applicable to the source is
executed within the time frame established by the terms of
the letter of intent but no later than November 15, 1992, or,
where the letter of intent does not specify a time frame, a
power sales agreement applicable to the source is executed on
or before November 15, 1992; or

(d) A utility competitive bid solicitation that has resulted
in the selection of the qualifying facility of independent
power production facility as the winning bidder.

(79) "Power sales agreement" means a legally binding
agreement between a qualifying facility, an independent
power production facility, or firm associated with such facil-
ity and a regulated electric utility that establishes the terms
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and conditions for the sale of power from the facility to the
utility.

(80) "Primary fuel or primary fuel supply" means the
main fuel type (expressed in mmBtu) consumed by an
affected unit for the applicable calendar year.

(81) "Proposed acid rain permit or proposed permit"
means the version of an acid rain permit that the permitting
authority submits to the administrator after the public com-
ment period, but prior to completion of the EPA permit
review period under 40 C.F.R. 70.8(c).

(82) "Qualifying facility (QF)" means a "qualifying
small power production facility" within the meaning of sec-
tion 3 (17)(C) of the Federal Power Act or a "qualifying
cogeneration facility" within the meaning of section 3
(18)(B) of the Federal Power Act.

(83) "Qualifying power purchase commitment" means a
power purchase commitment in effect as of November 15,
1990, without regard to changes to that commitment so long
as:

(a) The identity of the electric output purchaser, the iden-
tity of the steam purchaser and the location of the facility,
remain unchanged as of the date the facility commences com-
mercial operation; and

(b) The terms and conditions of the power purchase com-
mitment are not changed in such a way as to allow the costs
of compliance with the acid rain program to be shifted to the
purchaser.

(84) "Qualifying repowering technology" means:

(a) Replacement of an existing coal-fired boiler with one
of the following clean coal technologies: Atmospheric or
pressurized fluidized bed combustion, integrated gasification
combined cycle, magnetohydrodynamics, direct and indirect
coal-fired turbines, integrated gasification fuel cells, or as
determined by the administrator, in consultation with the Sec-
retary of Energy, a derivative of one or more of these technol-
ogies, and any other technology capable of controlling multi-
ple combustion emissions simultaneously with improved
boiler or generation efficiency and with significantly greater
waste reduction relative to the performance of technology in
widespread commercial use as of November 15, 1990; or

(b) Any oil-fired or gas-fired unit that has been awarded
clean coal technology demonstration funding as of January 1,
1991, by the Department of Energy.

(85) "Receive or receipt of" means the date the adminis-
trator or the permitting authority comes into possession of
information or correspondence (whether sent in writing or by
authorized electronic transmission), as indicated in an official
correspondence log, or by a notation made on the information
or correspondence, by the administrator or the permitting
authority in the regular course of business.

(86) "Recordation, record, or recorded" means, with
regard to allowances, the transfer of allowances by the
administrator from one allowance tracking system account or
subaccount to another.

(87) "Schedule of compliance" means an enforceable
sequence of actions, measures, or operations designed to
achieve or maintain compliance, or correct noncompliance,
with an applicable requirement of the acid rain program,
including any applicable acid rain permit requirement.
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(88) "Secretary of Energy" means the Secretary of the
United States Department of Energy or the secretary's duly
authorized representative.

(89) "Simple combustion turbine" means a unit that is a
rotary engine driven by a gas under pressure that is created by
the combustion of any fuel. This term includes combined
cycle units without auxiliary firing. This term excludes com-
bined cycle units with auxiliary firing, unless the unit did not
use the auxiliary firing from 1985 through 1987 and does not
use auxiliary firing at any time after November 15, 1990.

(90) "Solid waste incinerator" means a source as defined
in section 129 (g)(1) of the act.

(91) "Source" means any governmental, institutional,
commercial, or industrial structure, installation, plant, build-
ing, or facility that emits or has the potential to emit any reg-
ulated air pollutant under the act. For purposes of section
502(c) of the act, a "source," including a "source" with multi-
ple units, shall be considered a single "facility."

(92) "Stack" means a structure that includes one or more
flues and the housing for the flues.

(93) "State" means one of the forty-eight contiguous
states and the District of Columbia and includes any nonfed-
eral authorities, including local agencies, interstate associa-
tions, and statewide agencies with approved state operating
permit programs. The term "state" shall have its conventional
meaning where such meaning is clear from the context.

(94) "State operating permit program" means an operat-
ing permit program that the administrator has approved as
meeting the requirements of Titles IV and V of the act and 40
C.F.R. parts 70 and 72.

(95) "Submit or serve" means to send or transmit a doc-
ument, information, or correspondence to the person speci-
fied in accordance with the applicable regulation:

(a) In person;

(b) By United States Postal Service certified mail with
the official postmark or, if service is by the administrator or
the permitting authority, by any other mail service by the
United States Postal Service; or

(c) By other means with an equivalent time and date
mark used in the regular course of business to indicate the
date of dispatch or transmission and a record of prompt deliv-
ery. Compliance with any "submission," "service," or "mail-
ing" deadline shall be determined by the date of dispatch,
transmission, or mailing and not the date of receipt.

(96) "Ton or tonnage" means any "short ton" (i.e., two
thousand pounds). For the purpose of determining compli-
ance with the acid rain emissions limitations and reduction
requirements, total tons for a year shall be calculated as the
sum of all recorded hourly emissions (or the tonnage equiva-
lent of the recorded hourly emissions rates) in accordance
with 40 C.F.R. part 75, with any remaining fraction of a ton
equal to or greater than one-half ton deemed to equal one ton
and any fraction of a ton less than one-half ton deemed not to
equal any ton.

(97) "Total planned net output capacity" means the
planned generator output capacity, excluding that portion of
the electrical power which is designed to be used at the power
production facility, as specified under one or more qualifying
power purchase commitments or contemporaneous docu-
ments as of November 15, 1990.
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(98) "Total installed net output capacity" means the gen-
erator output capacity, excluding that portion of the electrical
power actually used at the power production facility, as
installed.

(99) "Unit" means a fossil fuel-fired combustion device.

(100) "Unit account" means an allowance tracking sys-
tem account, established by the administrator for an affected
unit pursuant to 40 C.F.R. 73.31 (a) or (b).

(101) "Utility" means any person that sells electricity.

(102) "Utility competitive bid solicitation" means a pub-
lic request from a regulated utility for offers to the utility for
meeting future generating needs. A qualifying facility, inde-
pendent power production facility may be regarded as having
been "selected" in such solicitation if the utility has named
the facility as a project with which the utility intends to nego-
tiate a power sales agreement.

(103) "Utility regulatory authority" means an authority,
board, commission, or other entity (limited to the local-level,
state-level, or federal-level, whenever so specified) responsi-
ble for overseeing the business operations of utilities located
within its jurisdiction, including, but not limited to, utility
rates and charges to customers.

(104) "Utility unit" means a unit owned or operated by a
utility:

(a) That serves a generator that produces electricity for
sale; or

(b) That during 1985, served a generator that produced
electricity for sale.

(c) Notwithstanding (a) and (b) of this subsection, a unit
that was in operation during 1985, but did not serve a gener-
ator that produced electricity for sale during 1985, and did
not commence commercial operation on or after November
15, 1990, is not a utility unit for purposes of the acid rain pro-
gram.

(d) Notwithstanding (a) and (b) of this subsection, a unit
that cogenerates steam and electricity is not a utility unit for
purposes of the acid rain program, unless the unit is con-
structed for the purpose of supplying, or commences con-
struction after November 15, 1990, and supplies, more than
one-third of its potential electrical output capacity and more
than twenty-five MWe output to any power distribution sys-
tem for sale.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-101, filed 11/23/94, effective 12/24/94.]

WAC 173-406-102 Measurements, abbreviations,
and acronyms. Measurements, abbreviations, and acronyms
used in this regulation are defined as follows:

ASTM - American Society for Testing and Materials.

ATS - Allowance Tracking System.

Btu - British thermal unit.

CAAA - Clean Air Act Amendments.

C.F.R. - Code of Federal Regulations.

DOE - Department of Energy.

IPP - Independent power production facility.

mmBtu - Million Btu.

MWe - Megawatt electrical.

NADB - National Allowance Database.

QF - Qualifying facility.

RCW - Revised Code of Washington.
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SO, - Sulfur dioxide.

WAC - Washington Administrative Code.
WDOE - Washington Department of Ecology, hereinaf-
ter referred to as ecology.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-102, filed 11/23/94, effective 12/24/94.]

WAC 173-406-103 Applicability. (1) The provisions of
this chapter apply in all areas of the state of Washington. An
authority may enforce this chapter and may also adopt more
stringent standards or requirements. These standards or
requirements may not be less stringent than the current state
air quality rules and may be more stringent than the current
regulations. Each of the following units shall be an affected
unit, and any source that includes such a unit shall be an
affected source, subject to the requirements of the acid rain
program:

(a) A unit listed in Table 1 of 40 C.F.R. 73.10(a).

(b) An existing unit that is identified in Table 2 or 3 of 40
C.F.R. 73.10 and any other existing utility unit, except a unit
under subsection (2) of this section.

(c) A utility unit, except a unit under subsection (2) of
this section, that:

(i) Is a new unit;

(i1) Did not serve a generator with a nameplate capacity
greater than twenty-five MWe on November 15, 1990, but
serves such a generator after November 15, 1990;

(iii) Was a simple combustion turbine on November 15,
1990, but adds or uses auxiliary firing after November 15,
1990;

(iv) Was an exempt cogeneration facility under subsec-
tion (2)(d) of this section but during any three calendar year
period after November 15, 1990, sold, to a utility power dis-
tribution system, an annual average of more than one-third of
its potential electrical output capacity and more than two
hundred nineteen thousand MWe-hrs (i.e., twenty-five MWe
times eight thousand seven hundred sixty hours) electric out-
put, on a gross basis;

(v) Was an exempt qualifying facility under subsection
(2)(e) of this section but, at any time after the later of Novem-
ber 15, 1990, or the date the facility commences commercial
operation, fails to meet the definition of qualifying facility;

(vi) Was an exempt independent power production facil-
ity under subsection (2)(f) of this section but, at any time after
the later of November 15, 1990, or the date the facility com-
mences commercial operation, fails to meet the definition of
independent power production facility; or

(vil) Was an exempt solid waste incinerator under sub-
section (2)(g) of this section but during any three calendar
year period after November 15, 1990, consumes twenty per-
cent or more (on a Btu basis) fossil fuel.

(2) The following types of units are not affected units,
and are not subject to the requirements of the acid rain pro-
gram:

(a) A simple combustion turbine that commenced opera-
tion before November 15, 1990.

(b) Any unit that commenced commercial operation
before November 15, 1990, and that did not, as of November
15, 1990, and does not currently, serve a generator with a
nameplate capacity of greater than twenty-five MWe.
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(c) Any unit that, during 1985, did not serve a generator
that produced electricity for sale and that did not, as of
November 15, 1990, and does not currently, serve a generator
that produces electricity for sale.

(d) A cogeneration facility which:

(i) For a unit that commenced construction on or prior to
November 15, 1990, was constructed for the purpose of sup-
plying equal to or less than one-third its potential electrical
output capacity or equal to or less than two hundred nineteen
thousand MWe-hrs actual electric output on an annual basis
to any utility power distribution system for sale (on a gross
basis). If the purpose of construction is not known, it will be
presumed to be consistent with the actual operation from
1985 through 1987. However, if in any three calendar year
period after November 15, 1990, such unit sells to a utility
power distribution system an annual average of more than
one-third of its potential electrical output capacity and more
than two hundred nineteen thousand MWe-hrs actual electric
output (on a gross basis), that unit shall be an affected unit,
subject to the requirements of the acid rain program; or

(i1) For units that commenced construction after Novem-
ber 15, 1990, supplies equal to or less than one-third its
potential electrical output capacity or equal to or less than
two hundred nineteen thousand MWe-hrs actual electric out-
put on an annual basis to any utility power distribution sys-
tem for sale (on a gross basis). However, if in any three cal-
endar year period after November 15, 1990, such unit sells to
a utility power distribution system an annual average of more
than one-third of its potential electrical output capacity and
more than two hundred nineteen thousand MWe-hrs actual
electric output (on a gross basis), that unit shall be an affected
unit, subject to the requirements of the acid rain program.

(e) A qualifying facility that:

(i) Has, as of November 15, 1990, one or more qualify-
ing power purchase commitments to sell at least fifteen per-
cent of its total planned net output capacity; and

(i1) Consists of one or more units designated by the
owner or operator with total installed net output capacity not
exceeding one hundred thirty percent of the total planned net
output capacity. If the emissions rates of the units are not the
same, the administrator may exercise discretion to designate
which units are exempt.

(f) An independent power production facility that:

(i) Has, as of November 15, 1990, one or more qualify-
ing power purchase commitments to sell at least fifteen per-
cent of its total planned net output capacity; and

(i1) Consists of one or more units designated by the
owner or operator with total installed net output capacity not
exceeding one hundred thirty percent of its total planned net
output capacity. If the emissions rates of the units are not the
same, the administrator may exercise discretion to designate
which units are exempt.

(g) A solid waste incinerator, if more than eighty percent
(on a Btu basis) of the annual fuel consumed at such inciner-
ator is other than fossil fuels. For a solid waste incinerator
which began operation before January 1, 1985, the average
annual fuel consumption of nonfossil fuels for calendar years
1985 through 1987 must be greater than eighty percent for
such an incinerator to be exempt. For a solid waste incinera-
tor which began operation after January 1, 1985, the average
annual fuel consumption of nonfossil fuels for the first three
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years of operation must be greater than eighty percent for
such an incinerator to be exempt. If, during any three calen-
dar year period after November 15, 1990, such incinerator
consumes twenty percent or more (on a Btu basis) fossil fuel,
such incinerator will be an affected source under the acid rain
program.

(h) A nonutility unit which is not a utility unit as defined
at WAC 173-406-101.

(3) A certifying official of any unit may petition the
administrator for a determination of applicability under 40
C.F.R. 72.6(c). The administrator's determination of applica-
bility shall be binding upon the permitting authority, unless
the petition is found to have contained significant errors or
omissions.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-103, filed 11/23/94, effective 12/24/94.]

WAC 173-406-104 New units exemption. (1) Applica-
bility. This section applies to any new utility unit that serves
one or more generators with total nameplate capacity of
twenty-five MWe or less and burns only fuels with a sulfur
content of five hundredths of one percent or less by weight, as
determined in accordance with subsection (4)(a) of this sec-
tion.

(2) Petition for written exemption. The designated repre-
sentative, authorized in accordance with subpart B of 40
C.F.R. part 72, of a source that includes a unit under subsec-
tion (1) of this section may petition the permitting authority
for a written exemption, or to renew a written exemption, for
the unit from certain requirements of the acid rain program.
The petition shall be submitted on a form approved by the
permitting authority which includes the following elements:

(a) Identification of the unit.

(b) The nameplate capacity of each generator served by
the unit.

(c) A list of all fuels currently burned by the unit and
their percentage sulfur content by weight, determined in
accordance with subsection (1) of this section.

(d) A list of all fuels that are expected to be burned by the
unit and their sulfur content by weight.

(e) The special provisions in subsection (4) of this sec-
tion.

(f) The name of the designated representative, his or her
signature, and the date of signature.

(3) The permitting authority's action.

(a)(i) The permitting authority will issue, for any unit
meeting the requirements of subsections (1) and (2) of this
section, a written exemption from the requirements of the
acid rain program except for the requirements specified in
this section, 40 C.F.R. 72.2 through 72.7, and 40 C.F.R.
72.10 through 72.13; provided that no unit shall be exempted
unless the designated representative of the unit surrenders,
and the administrator deducts from the unit's allowances
tracking system account, allowances pursuant to 40 C.F.R.
72.7 (c)(1)(i) and (d)(1).

(i1) The exemption shall take effect on January 1st of the
year immediately following the date on which the written
exemption is issued as a final agency action subject to judi-
cial review, in accordance with subsection (3)(b) of this sec-
tion; provided that the owners and operators, and, to the
extent applicable, the designated representative, shall comply
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with the requirements of the acid rain program concerning all
years for which the unit was not exempted, even if such
requirements arise, or must be complied with, after the
exemption takes effect. The exemption shall not be a defense
against any violation of such requirements of the acid rain
program whether the violation occurs before or after the
exemption takes effect.

(b) The permitting authority will consider and either
issue or deny a written exemption under subsection (3)(a) of
this section by applying the procedures for acid rain permit
issuance in WAC 173-406-600 as if the petition for written
exemption were a permit application, with regard to com-
pleteness determination, draft written exemption, administra-
tive record, statement of basis, public notice and comment
period, public hearing, proposed written exemption, written
exemption issuance, exemption revision and appeal proce-
dures as provided by WAC 173-406-600 and 173-406-700.
No provision under WAC 173-406-600 concerning the con-
tent, effective date, or term of an acid rain permit shall apply
to the written exemption or proposed written exemption
under this section.

(c) A written exemption issued under this section shall
have a term of five years from its effective date, except as
provided in subsection (4)(c) of this section.

(4) Special provisions.

(a) The owners and operators of each unit exempted
under this section shall determine the sulfur content by
weight of its fuel as follows:

(i) For petroleum or petroleum products that the unit
burns starting on the first day on which the exemption takes
effect until the exemption terminates, a sample of each deliv-
ery of such fuel shall be tested using ASTM methods ASTM
D4057-88 and ASTM D129-91, ASTM D2622-92, or ASTM
D4294-90.

(i1) For natural gas that the unit burns starting on the first
day on which the exemption takes effect until the exemption
terminates, the sulfur content shall be documented to be five
hundredths of one percent or less by weight.

(iii) For gaseous fuel (other than natural gas) that the unit
burns starting on the first day on which the exemption takes
effect until the exemption terminates, a sample of each deliv-
ery of such fuel shall be tested using ASTM methods ASTM
D1072-90 and ASTM D1265-92; provided that if the gaseous
fuel is delivered by pipeline to the unit, a sample of the fuel
shall be tested, at least once every quarter in which the unit
operates during any year for which the exemption is in effect,
using ASTM method ASTM D1072-90.

(b) The owners and operators of each unit exempted
under this section shall retain at the source that includes the
unit, the records of the results of the tests performed under
(a)(i) and (iii) of this subsection, a copy of documentation
produced under (a)(ii) of this subsection, and a copy of the
purchase agreements for the fuel under (a) of this subsection,
stating the sulfur content of such fuel. Such records and doc-
uments shall be retained for five years from the date they are
created.

(c) On the earlier of the date the written exemption
expires, the date a unit exempted under this section burns any
fuel with a sulfur content in excess of five hundredths of one
percent by weight (as determined in accordance with (a) of
this subsection), or twenty-four months prior to the date the
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unit first serves one or more generators with total nameplate
capacity in excess of twenty-five MWe, the unit shall no lon-
ger be exempted under this section and shall be subject to all
requirements of the acid rain program, except that:

(i) Notwithstanding WAC 173-406-301 (2) and (3), the
designated representative of the source that includes the unit
shall submit a complete acid rain permit application on the
later of January 1, 1998, or the date the unit is no longer
exempted under this section.

(i1) For purposes of applying monitoring requirements
under 40 C.F.R. part 75, the unit shall be treated as a new unit
that commenced commercial operation on the date the unit no
longer meets the requirements of subsection (1) of this sec-
tion.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-104, filed 11/23/94, effective 12/24/94.]

WAC 173-406-105 Retired units exemption. (1)
Applicability. This section applies to any affected unit that is
retired prior to the issuance (including renewal) of an acid
rain permit for the unit as a final agency action.

(2) Petition for written exemption.

(a) The designated representative, authorized in accor-
dance with subpart B of 40 C.F.R. part 72, of a source that
includes a unit under subsection (1) of this section may peti-
tion the permitting authority for a written exemption, or to
renew a written exemption, for the unit from certain require-
ments of the acid rain program.

(b) A petition under this section shall be submitted on or
before:

(1) The deadline for submitting an acid rain permit appli-
cation for Phase II; or

(i1) If the unit has a Phase II acid rain permit, the deadline
for reapplying for such permit.

(c) The petition under this section shall be submitted on
a form approved by the permitting authority which includes
the following elements:

(1) Identification of the unit;

(i1) The applicable deadline under (b) of this subsection;

(iii) The actual or expected date of retirement of the unit;

(iv) The following statement: "I certify that this unit ('is'
or 'will be', as applicable) permanently retired on the date
specified in this petition and will not emit any sulfur dioxide
or nitrogen oxides after such date";

(v) A description of any actions that have been or will be
taken and provide the basis for the certification in (c)(iv) of
this subsection; and

(vi) The special provisions in subsection (4) of this sec-
tion.

(vii) The name of the designated representative, his or
her signature, and the date of signature.

(3) Permitting authority's action.

(a)(i) The permitting authority will issue, for any unit
meeting the requirements of subsections (1) and (2) of this
section, a written exemption from the requirements of WAC
173-406-100 through 173-406-800 and 40 C.F.R. part 72
except for the requirements specified in this section and 40
C.F.R. 72.1 through 72.6, 40 C.F.R. 72.8, and 40 C.F.R.
72.10 through 72.13.

(i1) The exemption shall take effect on January 1st of the
year following the date on which the written exemption is
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issued as a final agency action subject to judicial review, in
accordance with (b) of this subsection; provided that the
owners and operators, and, to the extent applicable, the desig-
nated representative, shall comply with the requirements of
WAC 173-406-100 through 173-406-800 and 40 C.F.R. part
72 concerning all years for which the unit was not exempted,
even if such requirements arise or must be complied with
after the exemption takes effect. The exemption shall not be a
defense against any violation of such requirements of the acid
rain program whether the violation occurs before or after the
exemption takes effect.

(b) The permitting authority will consider and either
issue or deny a written exemption under (a) of this subsection
by applying the procedures for acid rain permit issuance in
WAC 173-406-600 as if the petition for written exemption
were a permit application, with regard to completeness deter-
mination, draft written exemption, administrative record,
statement of basis, public notice and comment period, public
hearing, proposed written exemption, written exemption
issuance, exemption revision and appeal procedures as pro-
vided by WAC 173-406-600 and 173-406-700. No provision
under WAC 173-406-600 concerning the content, effective
date, or term of an acid rain permit shall apply to the written
exemption or proposed written exemption under this section.

(c) A written exemption issued under this section shall
have a term of five years, except as provided in subsection
(4)(c) of this section.

(4) Special provisions.

(a) A unit exempted under this section shall not emit any
sulfur dioxide and nitrogen dioxide starting on the date it is
exempted.

(b) The owners and operators of a unit exempted under
this section shall comply with monitoring requirements in
accordance with 40 C.F.R. part 75 and will be allocated
allowances in accordance with 40 C.F.R. part 73.

(c) A unit exempted under this section shall not resume
operation unless the designated representative of the source
that includes the unit submits an acid rain permit application
for the unit not less than twenty-four months prior to the later
of January 1, 2000, or the date the unit is to resume operation.
On the earlier of the date the written exemption expires or the
date an acid rain permit application is submitted or is required
to be submitted under this paragraph, the unit shall no longer
be exempted under this section and shall be subject to all
requirements of WAC 173-406-100 through 173-406-800
and 40 C.F.R. part 72.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-105, filed 11/23/94, effective 12/24/94.]

WAC 173-406-106 Standard requirements. (1) Per-
mit requirements.

(a) The designated representative of each affected source
and each affected unit at the source shall:

(i) Submit a complete acid rain permit application under
this part in accordance with the deadlines specified in WAC
173-406-301;

(i1) Submit in a timely manner any supplemental infor-
mation that the permitting authority determines is necessary
in order to review an acid rain permit application and issue or
deny an acid rain permit.
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(b) The owners and operators of each affected source and
each affected unit at the source shall:

(1) Operate the unit in compliance with a complete acid
rain permit application or a superseding acid rain permit
issued by the permitting authority; and

(i1) Have an acid rain permit.

(2) Monitoring requirements.

(a) The owners and operators and, to the extent applica-
ble, designated representative of each affected source and
each affected unit at the source shall comply with the moni-
toring requirements pursuant to 40 C.F.R. part 75 and section
407 of the act and regulations implementing section 407 of
the act.

(b) The emissions measurements recorded and reported
in accordance with 40 C.F.R. part 75 and section 407 of the
act and regulations implementing section 407 of the act shall
be used to determine compliance by the unit with the acid
rain emissions limitations and emissions reduction require-
ments for sulfur dioxide and nitrogen oxides under the acid
rain program.

(¢) The requirements of 40 C.F.R. part 75 and regula-
tions implementing section 407 of the act shall not affect the
responsibility of the owners and operators to monitor emis-
sions of other pollutants or other emissions characteristics at
the unit under other applicable requirements of the act, appli-
cable requirements of Title 173 WAC, and other provisions
of the operating permit for the source.

(3) Sulfur dioxide requirements.

(a) The owners and operators of each source and each
affected unit at the source shall:

(i) Hold allowances, as of the allowance transfer dead-
line, in the unit's compliance subaccount (after deductions
under 40 C.F.R. 73.34(c)) not less than the total annual emis-
sions of sulfur dioxide for the previous calendar year from the
unit; and

(i) Comply with the applicable acid rain emissions lim-
itation for sulfur dioxide.

(b) Each ton of sulfur dioxide emitted in excess of the
acid rain emissions limitations for sulfur dioxide shall consti-
tute a separate violation of the act.

(¢) An affected unit shall be subject to the requirements
under (a) of this subsection as follows:

(1) Starting January 1, 2000, an affected unit under WAC
173-406-103 (1)(b); or

(i1) Starting on the later of January 1, 2000, or the dead-
line for monitor certification under 40 C.F.R. part 75, an
affected unit under WAC 173-406-103 (1)(c).

(d) Allowances shall be held in, deducted from, or trans-
ferred among allowance tracking system accounts in accor-
dance with the acid rain program.

(e) An allowance shall not be deducted, in order to com-
ply with the requirements under (a)(i) of this subsection, prior
to the calendar year for which the allowance was allocated.

(f) An allowance allocated by the administrator under the
acid rain program is a limited authorization to emit sulfur
dioxide in accordance with the acid rain program. No provi-
sion of the acid rain program, the acid rain permit application,
the acid rain permit, or the written exemption under WAC
173-406-104 and 173-406-105 and no provision of law shall
be construed to limit the authority of the United States to ter-
minate or limit such authorization.
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(g) An allowance allocated by the administrator under
the acid rain program does not constitute a property right.

(4) Nitrogen oxides requirements. The owners and oper-
ators of the source and each affected unit at the source shall
comply with the applicable acid rain emissions limitation for
nitrogen oxides.

(5) Excess emissions requirements.

(a) The designated representative of an affected unit that
has excess emissions in any calendar year shall submit a pro-
posed offset plan to the administrator, as required under 40
C.F.R. part 77, and submit a copy to the permitting authority.

(b) The owners and operators of an affected unit that has
excess emissions in any calendar year shall:

(1) Pay to the administrator without demand the penalty
required, and pay to the administrator upon demand the inter-
est on that penalty, as required by 40 C.F.R. part 77; and

(i1) Comply with the terms of an approved offset plan, as
required by 40 C.F.R. part 77.

(6) Recordkeeping and reporting requirements.

(a) Unless otherwise provided, the owners and operators
of the source and each affected unit at the source shall keep
on site at the source each of the following documents for a
period of five years from the date the document is created.

(1) The certificate of representation for the designated
representative for the source and each affected unit at the
source and all documents that demonstrate the truth of the
statements in the certificate of representation, in accordance
with 40 C.F.R. 72.24; the certificate and documents shall be
retained on site at the source beyond such five-year period
until such documents are superseded because of the submis-
sion of a new certificate of representation changing the desig-
nated representative.

(i1) All emissions monitoring information, in accordance
with 40 C.F.R. part 75.

(iii) Copies of all reports, compliance certifications, and
other submissions and all records made or required under the
acid rain program.

(iv) Copies of all documents used to complete an acid
rain permit application and any other submission under the
acid rain program or to demonstrate compliance with the
requirements of the acid rain program.

(b) The five-year document retention period in (a) of this
subsection may be extended for cause, at any time prior to the
end of five years, in writing by the administrator or the per-
mitting authority.

(c) The designated representative of an affected source
and each affected unit at the source shall submit the reports
and compliance certifications required under the acid rain
program, including those under WAC 173-406-800 and 40
C.F.R. part 75.

(7) Liability.

(a) Any person who knowingly violates any requirement
or prohibition of the acid rain program, a complete acid rain
permit application, an acid rain permit, or a written exemp-
tion under WAC 173-406-104 or 173-406-105, including any
requirement for the payment of any penalty owed to the
United States, shall be subject to enforcement by the admin-
istrator pursuant to section 113(c) of the act and by the per-
mitting authority pursuant to RCW 70.94.431 and 70.94.435.

(b) Any person who knowingly makes a false, material
statement in any record, submission, or report under the acid
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rain program shall be subject to criminal enforcement by the
administrator pursuant to section 113(c) of the act and 18
U.S.C. 1001 and by the permitting authority pursuant to
RCW 70.94.430.

(c) No permit revision shall excuse any violation of the
requirements of the acid rain program that occurs prior to the
date that the revision takes effect.

(d) Each affected source and each affected unit shall
meet the requirements of the acid rain program.

(e) Any provision of the acid rain program that applies to
an affected source (including a provision applicable to the
designated representative of an affected source) shall also
apply to the owners and operators of such source and of the
affected units at the source.

(f) Any provision of the acid rain program that applies to
an affected unit (including a provision applicable to the des-
ignated representative of an affected unit) shall also apply to
the owners and operators of such unit. Except as provided
under WAC 173-406-402 (Phase II repowering extension
plans), section 407 of the act and regulations implementing
section 407 of the act, and except with regard to the require-
ments applicable to units with a common stack under 40
C.F.R. part 75 (including 40 C.F.R. 75.16, 75.17, and 75.18),
the owners and operators and the designated representative of
one affected unit shall not be liable for any violation by any
other affected unit of which they are not owners or operators
or the designated representative and that is located at a source
of which they are not owners or operators or the designated
representative.

(g) Each violation of a provision of WAC 173-406-100
through 173-406-1000 and 40 C.F.R. parts 72, 73, 75, 77, and
78, and regulations implementing sections 407 and 410 of the
act by an affected source or affected unit, or by an owner or
operator or designated representative of such source or unit,
shall be a separate violation of the act.

(8) Effect on other authorities. No provision of the acid
rain program, an acid rain permit application, an acid rain
permit, or a written exemption under WAC 173-406-104 or
173-406-105 shall be construed as:

(a) Except as expressly provided in Title IV of the act,
exempting or excluding the owners and operators and, to the
extent applicable, the designated representative of an affected
source or affected unit from compliance with any other pro-
vision of the act, including the provisions of Title I of the act
relating to applicable National Ambient Air Quality Stan-
dards or State Implementation Plans;

(b) Limiting the number of allowances a unit can hold;
provided, that the number of allowances held by the unit shall
not affect the source's obligation to comply with any other
provisions of the act;

(c¢) Requiring a change of any kind in any state law reg-
ulating electric utility rates and charges, affecting any state
law regarding such state regulation, or limiting such state reg-
ulation, including any prudence review requirements under
such state law;

(d) Modifying the Federal Power Act or affecting the
authority of the Federal Energy Regulatory Commission
under the Federal Power Act; or

(e) Interfering with or impairing any program for com-
petitive bidding for power supply in a state in which such
program is established.
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[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-106, filed 11/23/94, effective 12/24/94.]

PART II
DESIGNATED REPRESENTATIVE

WAC 173-406-200 Designated representative.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-200, filed 11/23/94, effective 12/24/94.]

WAC 173-406-201 Submissions. (1) The designated
representative shall submit a certificate of representation, and
any superseding certificate of representation, to the adminis-
trator in accordance with subpart B of 40 C.F.R. part 72 and,
concurrently, shall submit a copy to the permitting authority.
Whenever the term "designated representative” is used in this
regulation, the term shall be construed to include the alternate
designated representative.

(2) Each submission under the acid rain program shall be
submitted, signed, certified and dated by the designated rep-
resentative for all sources on behalf of which the submission
is made.

(3) In each submission under the acid rain program, the
designated representative shall certify, by his or her signa-
ture:

(a) The following statement, which shall be included
verbatim in such submission: "I am authorized to make this
submission on behalf of the owners and operators of the
affected source or affected units for which the submission is
made."

(b) The following statement, which shall be included
verbatim in such submission: "I certify under penalty of law
that I have personally examined, and am familiar with, the
statements and information submitted in this document and
all its attachments. Based on my inquiry of those individuals
with primary responsibility for obtaining the information, I
certify that the statements and information are to the best of
my knowledge and belief true, accurate, and complete. I am
aware that there are significant penalties for submitting false
statements and information or omitting required statements
and information, including the possibility of fine or imprison-
ment."

(4) The permitting authority will accept or act on a sub-
mission made on behalf of owners or operators of an affected
source and an affected unit only if the submission has been
made, signed, and certified in accordance with subsections
(2) and (3) of this section.

(5)(a) The designated representative of a source shall
serve notice on each owner and operator of the source and of
an affected unit at the source:

(i) By the date of submission, of any acid rain program
submissions by the designated representative;

(i1) Within ten business days of receipt of a determina-
tion, of any written determination by the administrator or the
permitting authority; and

(ii1) Provided that the submission or determination cov-
ers the source or the unit.

(b) The designated representative of a source shall pro-
vide each owner and operator of an affected unit at the source
a copy of any submission or determination under (a) of this
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subsection, unless the owner or operator expressly waives the
right to receive such a copy.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-201, filed 11/23/94, effective 12/24/94.]

WAC 173-406-202 Objections. (1) Except as provided
in 40 C.F.R. 72.23, no objection or other communication sub-
mitted to the administrator or the permitting authority con-
cerning the authorization, or any submission, action or inac-
tion, of the designated representative shall affect any submis-
sion, action, or inaction of the designated representative, or
the finality of any decision by the permitting authority, under
the acid rain program. In the event of such communication,
the permitting authority is not required to stay any submis-
sion or the effect of any action or inaction under the acid rain
program.

(2) The permitting authority will not adjudicate any pri-
vate legal dispute concerning the authorization or any sub-
mission, action, or inaction of any designated representative,
including private legal disputes concerning the proceeds of
allowance transfers.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-202, filed 11/23/94, effective 12/24/94.]

PART III
APPLICATIONS

WAC 173-406-300 Acid rain permit applications.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-300, filed 11/23/94, effective 12/24/94.]

WAC 173-406-301 Requirement to apply. (1) Duty to
apply. The designated representative of any source with an
affected unit shall submit a complete acid rain permit appli-
cation by the applicable deadline in subsections (2) and (3) of
this section, and the owners and operators of such source and
any affected unit at the source shall not operate the source or
unit without a permit that states its Acid Rain Program
requirements.

(2) Deadlines.

(a) For any source with an existing unit described under
WAC 173-406-103 (1)(b), the designated representative shall
submit a complete acid rain permit application governing
such unit to the permitting authority on or before January 1,
1996.

(b) For any source with a new unit described under WAC
173-406-103 (1)(c)(i), the designated representative shall
submit a complete acid rain permit application governing
such unit to the permitting authority at least twenty-four
months before the later of January 1, 2000, or the date on
which the unit commences operation.

(c) For any source with a unit described under WAC
173-406-103 (1)(c)(ii), the designated representative shall
submit a complete acid rain permit application governing
such unit to the permitting authority at least twenty-four
months before the later of January 1, 2000, or the date on
which the unit begins to serve a generator with a nameplate
capacity greater than twenty-five MWe.

(d) For any source with a unit described under WAC
173-406-103 (1)(c)(iii), the designated representative shall
submit a complete acid rain permit application governing
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such unit to the permitting authority at least twenty-four
months before the later of January 1, 2000, or the date on
which the auxiliary firing commences operation.

(e) For any source with a unit described under WAC
173-406-103 (1)(c)(iv), the designated representative shall
submit a complete acid rain permit application governing
such unit to the permitting authority before the later of Janu-
ary 1, 1998, or March 1st of the year following the three cal-
endar year period in which the unit sold to a utility power dis-
tribution system an annual average of more than one-third of
its potential electrical output capacity and more than two
hundred nineteen thousand MWe-hrs actual electric output
(on a gross basis).

(f) For any source with a unit described under WAC
173-406-103 (1)(c)(v), the designated representative shall
submit a complete acid rain permit application governing
such unit to the permitting authority before the later of Janu-
ary 1, 1998, or March 1st of the year following the calendar
year in which the facility fails to meet the definition of quali-
fying facility.

(g) For any source with a unit described under WAC
173-406-103 (1)(c)(vi), the designated representative shall
submit a complete acid rain permit application governing
such unit to the permitting authority before the later of Janu-
ary 1, 1998, or March 1st of the year following the calendar
year in which the facility fails to meet the definition of an
independent power production facility.

(h) For any source with a unit described under WAC
173-406-103 (1)(c)(vii), the designated representative shall
submit a complete acid rain permit application governing
such unit to the permitting authority before the later of Janu-
ary 1, 1998, or March 1st of the year following the three cal-
endar year period in which the incinerator consumed twenty
percent or more fossil fuel (on a Btu basis).

(3) Duty to reapply. The designated representative shall
submit a complete acid rain permit application for each
source with an affected unit at least six months or more but
not to exceed eighteen months, as may be approved by the
permitting authority, prior to the expiration of an existing
acid rain permit governing the unit to ensure that the existing
acid rain permit does not expire prior to renewal.

(4) The original and three copies of all permit applica-
tions shall be submitted to the permitting authority.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-301, filed 11/23/94, effective 12/24/94.]

WAC 173-406-302 Information requirements for
acid rain permit applications. Complete permit application.
A complete acid rain permit application shall be submitted on
a form approved by the permitting authority, which includes
the following elements:

(1) Identification of the affected source for which the
permit application is submitted;

(2) Identification of each affected unit at the source for
which the permit application is submitted,

(3) A complete compliance plan for each unit, in accor-
dance with WAC 173-406-400;

(4) The standard requirements under WAC 173-406-
106;
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(5) If the unit is a new unit, the date that the unit has com-
menced or will commence operation and the deadline for
monitor certification; and

(6) The name of the designated representative, his or her
signature, and the date of signature.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-302, filed 11/23/94, effective 12/24/94.]

WAC 173-406-303 Permit application shield and
binding effect of permit application. Permit application
shield.

(1) Once a designated representative submits a timely
and complete acid rain permit application, the owners and
operators of the affected source and the affected units cov-
ered by the permit application shall be deemed in compliance
with the requirement to have an acid rain permit under WAC
173-406-106 (1)(b) and 173-406-301(1); provided that any
delay in issuing an acid rain permit is not caused by the fail-
ure of the designated representative to submit in a complete
and timely fashion supplemental information, as required by
the permitting authority, necessary to issue a permit.

(2) Prior to the date on which an acid rain permit is
issued as a final agency action subject to judicial review, an
affected unit governed by and operated in accordance with
the terms and requirements of a timely and complete acid rain
permit application shall be deemed to be operating in compli-
ance with the acid rain program.

(3) A complete acid rain permit application shall be
binding on the owners and operators and the designated rep-
resentative of the affected source and the affected units cov-
ered by the permit application and shall be enforceable as an
acid rain permit from the date of submission of the permit
application until the issuance or denial of such permit as a
final agency action subject to judicial review.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-303, filed 11/23/94, effective 12/24/94.]

PART IV
COMPLIANCE PLAN

WAC 173-406-400 Acid rain compliance plan and
compliance options.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-400, filed 11/23/94, effective 12/24/94.]

WAC 173-406-401 General. (1) For each affected unit
included in an acid rain permit application, a complete com-
pliance plan shall include:

(a) For sulfur dioxide emissions, a certification that, as of
the allowance transfer deadline, the designated representative
will hold allowances in the unit's compliance subaccount
(after deductions under 40 C.F.R. 73.34(c)) not less than the
total annual emissions of sulfur dioxide from the unit. The
compliance plan may also specify, in accordance with WAC
173-406-400, one or more of the acid rain compliance
options.

(b) For nitrogen oxides emissions, a certification that the
unit will comply with the applicable limitation established by
regulations implementing section 407 of the act or shall spec-
ify one or more acid rain compliance options, in accordance

(11/23/94)

173-406-401

with section 407 of the act and regulations implementing sec-
tion 407.

(2) The compliance plan may include a multiunit compli-
ance option under WAC 173-406-402 or section 407 of the
act or regulations implementing section 407.

(a) A plan for a compliance option that includes units at
more than one affected source shall be complete only if:

(1) Such plan is signed, certified and dated by the desig-
nated representative for each source with an affected unit
governed by such plan; and

(ii) A complete permit application is submitted covering
each unit governed by such plan.

(b) The permitting authority's approval of a plan under
(a) of this subsection that includes units in more than one
state shall be final only after every permitting authority with
jurisdiction over any such unit has approved the plan with the
same modifications or conditions, if any.

(3) Conditional approval. In the compliance plan, the
designated representative of an affected unit may propose, in
accordance with WAC 173-406-400, any acid rain compli-
ance option for conditional approval; provided that an acid
rain compliance option under section 407 of the act may be
conditionally proposed only to the extent provided in regula-
tions implementing section 407 of the act.

(a) To activate a conditionally approved acid rain com-
pliance option, the designated representative shall notify the
permitting authority in writing that the conditionally
approved compliance option will actually be pursued begin-
ning January 1st of a specified year. Such notification shall
be subject to the limitations on activation under WAC 173-
406-402 and regulations implementing section 407 of the act.
If the conditionally approved compliance option includes a
plan described in subsection (2)(a) of this section, the desig-
nated representative of each source governed by the plan
shall sign and certify the notification.

(b) The notification under subsection (3)(a) of this sec-
tion shall specify the first calendar year and the last calendar
year for which the conditionally approved acid rain compli-
ance option is to be activated. A conditionally approved com-
pliance option shall not be activated after the date of any
enforceable milestone applicable to the compliance option.
The date of activation of the compliance option shall not be a
defense against failure to meet the requirements applicable to
that compliance option during each calendar year for which
the compliance option is activated.

(¢) Upon submission of a notification meeting the
requirements of (a) and (b) of this subsection, the condition-
ally approved acid rain compliance option becomes binding
on the owners and operators and the designated representa-
tive of any unit governed by the conditionally approved com-
pliance option.

(d) A notification meeting the requirements of (a) and (b)
of this subsection will revise the unit's permit in accordance
with WAC 173-406-704 (administrative permit amendment).

(4) Termination of compliance option.

(a) The designated representative for a unit may termi-
nate an acid rain compliance option by notifying the permit-
ting authority in writing that an approved compliance option
will be terminated beginning January 1st of a specified year.
Such notification shall be subject to the limitations on termi-
nation under WAC 173-406-402 and regulations implement-

[Ch. 173-406 WAC p. 13]



173-406-402

ing section 407 of the act. If the compliance option includes a
plan described in subsection (2)(a) of this section, the desig-
nated representative for each source governed by the plan
shall sign and certify the notification.

(b) The notification under (a) of this subsection shall
specify the calendar year for which the termination will take
effect.

(¢) Upon submission of a notification meeting the
requirements of (a) and (b) of this subsection, the termination
becomes binding on the owners and operators and the desig-
nated representative of any unit governed by the acid rain
compliance option to be terminated.

(d) A notification meeting the requirements of (a) and (b)
of this subsection will revise the unit's permit in accordance
with WAC 173-406-704 (administrative permit amendment).

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-401, filed 11/23/94, effective 12/24/94.]

WAC 173-406-402 Repowering extensions. (1) Appli-
cability.

(a) This section shall apply to the designated representa-
tive of:

(1) Any existing affected unit that is a coal-fired unit and
has a 1985 actual SO, emissions rate equal to or greater than
one and two tenths Ibs/mmBtu; or

(i1) Any new unit that will be a replacement unit, as pro-
vided in subsection (2)(b) of this section, for a unit meeting
the requirements of (a)(i) of this subsection; or

(iii) Any oil and/or gas-fired unit that has been awarded
clean coal technology demonstration funding as of January 1,
1991, by the Secretary of Energy.

(b) A repowering extension does not exempt the owner
or operator for any unit governed by the repowering plan
from the requirement to comply with such unit's acid rain
emissions limitations for sulfur dioxide.

(2) The designated representative of any unit meeting the
requirements of subsection (1)(a)(i) of this section may
include in the unit's acid rain permit application a repowering
extension plan that includes a demonstration that:

(a) The unit will be repowered with a qualifying
repowering technology in order to comply with the emissions
limitations for sulfur dioxide; or

(b) The unit will be replaced by a new utility unit that has
the same designated representative and that is located at a dif-
ferent site using a qualified repowering technology and the
existing unit will be permanently retired from service on or
before the date on which the new utility unit commences
commercial operation.

(3) In order to apply for a repowering extension, the des-
ignated representative of a unit under subsection (1) of this
section shall:

(a) Submit to the permitting authority, by January 1,
1996, a complete repowering extension plan;

(b) Submit to the administrator before June 1, 1997, a
complete petition for approval of repowering technology in
accordance with 40 C.F.R. 72.44(d) and submit a copy to the
permitting authority; and

(c) If the repowering extension plan is submitted for con-
ditional approval, submit to the permitting authority by
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December 31, 1997, a notification to activate the plan in
accordance with WAC 173-406-401(3).

(4) Contents of repowering extension plan. A complete
repowering extension plan shall include the following ele-
ments:

(a) Identification of the existing unit governed by the
plan.

(b) The unit's federally approved state implementation
plan sulfur dioxide emissions limitation.

(c) The unit's 1995 actual SO, emissions rate, or best

estimate of the actual emissions rate; provided that the actual
emissions rate is submitted to the permitting authority by Jan-
uary 30, 1996.

(d) A schedule for construction, installation, and com-
mencement of operation of the repowering technology
approved or submitted for approval under 40 C.F.R. 72.44(d)
with dates for the following milestones:

(i) Completion of design engineering;

(i1) For a plan under subsection (2)(a) of this section,
removal of the existing unit from operation to install the qual-
ified repowering technology;

(ii1) Commencement of construction;

(iv) Completion of construction;

(v) Start up testing;

(vi) For a plan under subsection (2)(b) of this section,
shutdown of the existing unit; and

(vii) Commencement of commercial operation of the
repowering technology.

(e) For a plan under subsection (2)(b) of this section:

(i) Identification of the new unit. A new unit shall not be
included in more than one repowering extension plan.

(i1) Certification that the new unit will replace the exist-
ing unit.

(iii) Certification that the new unit has the same desig-
nated representative as the existing unit.

(iv) Certification that the existing unit will be perma-
nently retired from service on or before the date the new unit
commences commercial operation.

(f) The special provisions of subsection (7) of this sec-
tion.

(5) The permitting authority's action on repowering
extension plan.

(a) The permitting authority will not approve a repower-
ing extension plan until the administrator makes a conditional
determination that the technology is a qualified repowering
technology, unless the permitting authority approves such
plan subject to the conditional determination of the adminis-
trator.

(b) Permit issuance.

(1) Upon a conditional determination by the administra-
tor that the technology to be used in the repowering extension
plan is a qualified repowering technology and a determina-
tion by the permitting authority that such plan meets the
requirements of this section, the permitting authority will
issue the acid rain portion of the operating permit including:

(A) The approved repowering extension plan; and

(B) A schedule of compliance with enforceable mile-
stones for construction, installation, and commencement of
operation of the repowering technology and other require-
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ments necessary to ensure that emission reduction require-
ments under this section will be met.

(i1) Except as otherwise provided in subsection (6) of this
section, the repowering extension shall be in effect starting
January 1, 2000, and ending on the day before the date (spec-
ified in the acid rain permit) on which the existing unit will be
removed from operation to install the qualifying repowering
technology or will be permanently removed from service for
replacement by a new unit with such technology; provided
that the repowering extension shall end no later than Decem-
ber 31, 2003.

(iii) The portion of the operating permit specifying the
repowering extension and other requirements under (b)(i) of
this subsection shall be subject to the administrator's final
determination, under 40 C.F.R. 72.44 (d)(4), that the technol-
ogy to be used in the repowering extension plan is a qualify-
ing repowering technology.

(c) Allowance allocation. Allowances will be allocated
in accordance with 40 C.F.R. 72.44 (f)(3) and (g).

(6) Failed repowering projects.

(a)(i) If, at any time before the end of the repowering
extension under subsection (5)(b)(ii) of this section, the des-
ignated representative of a unit governed by an approved
repowering extension plan submits the notification under
WAC 173-406-802(4) that the owners and operators have
decided to terminate efforts to properly design, construct, and
test the repowering technology specified in the plan before
completion of construction or start up testing, the designated
representative may submit to the permitting authority a pro-
posed permit modification demonstrating that such efforts
were in good faith. If such demonstration is to the satisfaction
of the administrator, the unit shall not be deemed in violation
of the act because of such a termination and the permitting
authority will revise the operating permit in accordance with
(a)(i1) of this subsection.

(i1) Regardless of whether notification under (a)(i) of this
subsection is given, the repowering extension will end begin-
ning on the earlier of the date of such notification or the date
by which the designated representative was required to give
such notification under WAC 173-406-802(4).

(b) The designated representative of a unit governed by
an approved repowering extension plan may submit to the
permitting authority a proposed permit modification demon-
strating that the repowering technology specified in the plan
was properly constructed and tested on such unit but was
unable to achieve the emissions reduction limitations speci-
fied in the plan and that it is economically or technologically
infeasible to modify the technology to achieve such limits. In
order to be properly constructed and tested, the repowering
technology shall be constructed at least to the extent neces-
sary for direct testing of the multiple combustion emissions
(including sulfur dioxide and nitrogen oxides) from such unit
while operating the technology at nameplate capacity. If such
demonstration is to the satisfaction of the administrator.

(1) The unit shall not be deemed in violation of the act
because of such failure to achieve the emissions reduction
limitations;

(i1) The permitting authority will revise the acid rain por-
tion of the operating permit in accordance with the following:
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(A) The existing unit may be retrofitted or repowered
with another clean coal or other available control technology;
and

(B) The repowering extension will continue in effect
until the earlier of the date the existing unit commences com-
mercial operation with such control technology or December
31, 2003.

(7) Special provisions.

(a) Emissions limitations.

(i) Sulfur dioxide. Allowances allocated during the
repowering extension under subsections (5)(c) and (6) of this
section to a unit governed by an approved repowering exten-
sion plan shall not be transferred to any allowance tracking
system account other than the unit accounts of other units at
the same source as that unit.

(i1) Nitrogen oxides. Any existing unit governed by an
approved repowering extension plan shall be subject to the
acid rain emissions limitations for nitrogen oxides in accor-
dance with section 407 of the act and regulations implement-
ing section 407 of the act beginning on the date that the unit
is removed from operation to install the repowering technol-
ogy or is permanently removed from service.

(iii) No existing unit governed by an approved repower-
ing extension plan shall be eligible for a waiver under section
111(j) of the act.

(iv) No new unit governed by an approved repowering
extension plan shall receive an exemption from the require-
ments imposed under section 111 of the act.

(b) Reporting requirements. Each unit governed by an
approved repowering extension plan shall comply with the
special reporting requirements of WAC 173-406-802.

(c) Liability.

(1) The owners and operators of a unit governed by an
approved repowering plan shall be liable for any violation of
the plan or this section at that or any other unit governed by
the plan.

(i) The units governed by the plan under subsection
(2)(b) of this section shall continue to have a common desig-
nated representative until the existing unit is permanently
retired under the plan.

(d) Terminations. Except as provided in subsection (6) of
this section, a repowering extension plan shall not be termi-
nated after December 31, 1999.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-402, filed 11/23/94, effective 12/24/94.]

PART V
PERMIT CONTENTS

WAC 173-406-500 Acid rain permit.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-500, filed 11/23/94, effective 12/24/94.]

WAC 173-406-501 Contents. (1) Each acid rain permit
(including any draft or proposed acid rain permit) will con-
tain the following elements:

(a) All elements required for a complete acid rain permit
application under WAC 173-406-302, as approved or
adjusted by the permitting authority;

(b) The applicable acid rain emissions limitation for sul-
fur dioxide; and
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(c) The applicable acid rain emissions limitation for
nitrogen oxides.

(2) Each acid rain permit is deemed to incorporate the
definitions of terms under WAC 173-406-101 unless
expressly otherwise defined in the permit.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-501, filed 11/23/94, effective 12/24/94.]

WAC 173-406-502 Permit shield. Each affected unit
operated in accordance with the acid rain permit that governs
the unit and that was issued in compliance with Title IV of the
act, as provided in WAC 173-406-100 through 173-406-800,
40 C.F.R. parts 72, 73, 75, 77, and 78, and the regulations
implementing section 407 of the act, shall be deemed to be
operating in compliance with the Acid Rain Program, except
as provided in WAC 173-406-106 (7)(f).

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-502, filed 11/23/94, effective 12/24/94.]

PART VI
PERMIT ISSUANCE

WAC 173-406-600 Acid rain permit issuance proce-
dures.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-600, filed 11/23/94, effective 12/24/94.]

WAC 173-406-601 General. The permitting authority
will issue or deny all acid rain permits in accordance with
chapter 173-401 WAC, including the completeness determi-
nation, draft permit, administrative record, statement of basis,
public notice and comment period, public hearing, proposed
permit, permit issuance, permit revision, and appeal proce-
dures as provided by WAC 173-406-600 and 173-406-700.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-601, filed 11/23/94, effective 12/24/94.]

WAC 173-406-602 Completeness. The permitting
authority will submit a written notice of application com-
pleteness to the administrator and the designated representa-
tive within ten working days following a determination by
the permitting authority that the acid rain permit application
is complete.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-602, filed 11/23/94, effective 12/24/94.]

WAC 173-406-603 Statement of basis. (1) The state-
ment of basis will briefly set forth significant factual, legal,
and policy considerations on which the permitting authority
relied in issuing or denying the draft permit.

(2) The statement of basis will include the reasons, and
supporting authority, for approval or disapproval of any com-
pliance options requested in the permit application, including
references to applicable statutory or regulatory provisions
and to the administrative record.

(3) The permitting authority will submit to the adminis-
trator a copy of the draft acid rain permit and the statement of
basis and all other relevant portions of the operating permit
that may affect the draft acid rain permit.
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[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-603, filed 11/23/94, effective 12/24/94.]

WAC 173-406-604 Issuance of acid rain permits. (1)
Proposed permit. After the close of the public comment
period and within eighteen months of receipt of a complete
application, the permitting authority will incorporate all nec-
essary changes and issue or deny a proposed acid rain permit.

(2) The permitting authority will submit the proposed
acid rain permit or denial of a proposed acid rain permit to the
administrator in accordance with WAC 173-401-810 and
173-401-820, the provisions of which shall be treated as
applying to the issuance or denial of a proposed acid rain per-
mit.

(3)(a) Following the administrator's review of the pro-
posed acid rain permit or denial of a proposed acid rain per-
mit, the permitting authority will incorporate any required
changes and issue, or deny the acid rain permit in accordance
with WAC 173-406-500.

(b) No acid rain permit (including a draft or proposed
permit) shall be issued unless the administrator has received
a certificate of representation for the designated representa-
tive of the source as provided in WAC 173-406-201 in accor-
dance with subpart B of 40 C.F.R. part 72.

(4) Permit issuance deadline and effective date.

(a) On or before December 31, 1997, the permitting
authority will issue an acid rain permit to each affected
source whose designated representative submitted a timely
and complete acid rain permit application by January 1, 1996,
in accordance with WAC 173-406-201 and meets the require-
ments of WAC 173-406-600 and chapter 173-401 WAC.

(b) Nitrogen oxides. Not later than January 1, 1999, the
permitting authority will reopen the acid rain permit to add
the Acid Rain Program nitrogen oxides requirements; pro-
vided that the designated representative of the affected source
submitted a timely and complete acid rain permit application
for nitrogen oxides in accordance with WAC 173-406-201.
Such reopening shall not affect the term of the acid rain por-
tion of an operating permit.

(c) Each acid rain permit issued in accordance with (a) of
this subsection shall take effect by the later of January 1,
2000, or, where the permit governs a unit under WAC 173-
406-103 (1)(c), the deadline for monitor certification under
40 C.F.R. part 75.

(d) Each acid rain permit shall have a term of five years
commencing on its effective date, except to the extent pro-
vided under 40 C.F.R. part 72 that the initial issuance may
have a shorter period in order to provide coordination with
chapter 173-401 WAC permit requirements.

(e) An acid rain permit shall be binding on any new
owner or operator or designated representative of any source
or unit governed by the permit.

(5)(a) Each acid rain permit shall contain all applicable
acid rain requirements, shall be a portion of the operating per-
mit that is complete and segregable from all other air quality
requirements, and shall not incorporate information con-
tained in any other documents, other than documents that are
readily available.

(b) Invalidation of the acid rain portion of an operating
permit shall not affect the continuing validity of the rest of
the operating permit, nor shall invalidation of any other por-
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tion of the operating permit affect the continuing validity of
the acid rain portion of the permit.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-604, filed 11/23/94, effective 12/24/94.]

WAC 173-406-605 Acid rain permit appeal proce-
dures. (1) Appeals of the acid rain portion of an operating
permit issued by the permitting authority that do not chal-
lenge or involve decisions or actions of the administrator
under 40 C.F.R. part 72, 73, 75, 77 and 78 and sections 407
and 410 of the act and regulations implementing sections 407
and 410 shall be conducted according to the procedures in
chapter 43.21 RCW. Appeals of the acid rain portion of such
a permit that challenge or involve such decisions or actions of
the administrator shall follow the procedures under 40 C.F.R.
part 78 and section 307 of the act. Such decisions or actions
include, but are not limited to, allowance allocations, deter-
minations concerning alternative monitoring systems, and
determinations of whether a technology is a qualifying
repowering technology.

(2) No administrative appeal or judicial appeal of the
acid rain portion of an operating permit shall be allowed more
than thirty days following respectively issuance of the acid
rain portion that is subject to administrative appeal or issu-
ance of the final agency action subject to judicial appeal.

(3) The administrator may intervene as a matter of right
in any state administrative appeal of an acid rain permit or
denial of an acid rain permit.

(4) No administrative appeal concerning an acid rain
requirement shall result in a stay of the following require-
ments:

(a) The allowance allocations for any year during which
the appeal proceeding is pending or is being conducted;

(b) Any standard requirement under WAC 173-406-106;

(¢) The emissions monitoring and reporting require-
ments applicable to the affected units at an affected source
under 40 C.F.R. part 75;

(d) Uncontested provisions of the decision on appeal;
and

(e) The terms of a certificate of representation submitted
by a designated representative under subpart B of 40 C.F.R.
part 72.

(5) The permitting authority will serve written notice on
the administrator of any state administrative or judicial
appeal concerning an acid rain provision of any operating
permit or denial of an acid rain portion of any operating per-
mit within thirty days of the filing of the appeal.

(6) The permitting authority will serve written notice on
the administrator of any determination or order in a state
administrative or judicial proceeding that interprets, modi-
fies, voids, or otherwise relates to any portion of an acid rain
permit. Following any such determination or order, the
administrator will have an opportunity to review and veto the
acid rain permit or revoke the permit for cause in accordance
with WAC 173-401-810 and 173-401-820.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-605, filed 11/23/94, effective 12/24/94.]
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PART VII
PERMIT REVISIONS

WAC 173-406-700 Permit revisions.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-700, filed 11/23/94, effective 12/24/94.]

WAC 173-406-701 General. (1) WAC 173-406-700
shall govern revisions to any acid rain permit issued by the
permitting authority.

(2) A permit revision may be submitted for approval at
any time. No permit revision shall affect the term of the acid
rain permit to be revised. No permit revision shall excuse any
violation of an Acid Rain Program requirement that occurred
prior to the effective date of the revision.

(3) The terms of the acid rain permit shall apply while
the permit revision is pending.

(4) Any determination or interpretation by state (includ-
ing the permitting authority or a state court) modifying or
voiding any acid rain permit provision shall be subject to
review by the administrator in accordance with WAC 173-
401-810 and 173-401-820 as applied to permit modifications,
unless the determination or interpretation is an administrative
amendment approved in accordance with WAC 173-406-
704.

(5) The standard requirements of WAC 173-406-106
shall not be modified or voided by a permit revision.

(6) Any permit revision involving incorporation of a
compliance option that was not submitted for approval and
comment during the permit issuance process, or involving a
change in a compliance option that was previously submitted,
shall meet the requirements for applying for such compliance
option under WAC 173-406-402 and section 407 of the act
and regulations implementing section 407 of the act.

(7) For permit revisions not described in WAC 173-406-
702 and 173-406-703, the permitting authority may, in its
discretion, determine which of these sections is applicable.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-701, filed 11/23/94, effective 12/24/94.]

WAC 173-406-702 Permit modifications. (1)(a) Per-
mit modifications shall follow the permit issuance require-
ments of WAC 173-406-600, 173-401-810 and 173-401-820.

(b) For purposes of applying (a) of this subsection, a per-
mit modification shall be treated as an acid rain permit appli-
cation, to the extent consistent with WAC 173-406-700.

(2) The following permit revisions are permit modifica-
tions:

(a) Relaxation of an excess emission offset requirement
after approval of the offset plan by the administrator;

(b) Incorporation of a final nitrogen oxides alternative
emission limitation following a demonstration period,;

(c) Determinations concerning failed repowering proj-
ects under WAC 173-406-402 (6)(a)(i) and (b); and

(d) At the option of the designated representative submit-
ting the permit revision, the permit revisions listed in WAC
173-406-703(2).

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-702, filed 11/23/94, effective 12/24/94.]
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WAC 173-406-703 Fast-track modifications. (1) Fast-
track modifications shall follow the following procedures:

(a) The designated representative shall serve a copy of
the fast-track modification on the administrator, the permit-
ting authority, and any person entitled to a written notice
under WAC 173-401-800. Within five business days of serv-
ing such copies, the designated representative shall also give
public notice by publication in a newspaper of general circu-
lation in the area where the source is located or in a state pub-
lication designed to give general public notice.

(b) The public shall have a period of thirty days, com-
mencing on the date of publication of the notice, to comment
on the fast-track modification. Comments shall be submitted
in writing to the permitting authority and to the designated
representative.

(¢) The designated representative shall submit the
fast-track modification to the permitting authority on or
before commencement of the public comment period.

(d) Within thirty days of the close of the public comment
period, the permitting authority will consider the fast-track
modification and the comments received and approve or dis-
approve, in whole or in part or with changes or conditions as
appropriate, or disapprove the modification. A fast-track
modification shall be effective immediately upon issuance, in
accordance with WAC 173-401-810 as applied to significant
modifications.

(2) The following permit revisions are, at the option of
the designated representative submitting the permit revision,
either fast-track modifications under this section or permit
modifications under WAC 173-406-702:

(a) Incorporation of a compliance option that the desig-
nated representative did not submit for approval and com-
ment during the permit issuance process;

(b) Addition of a nitrogen oxides averaging plan to a per-
mit; and

(c) Changes in a repowering plan, nitrogen oxides aver-
aging plan, or nitrogen oxides compliance deadline exten-
sion.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-703, filed 11/23/94, effective 12/24/94.]

WAC 173-406-704 Administrative permit amend-
ment. (1) Administrative amendments shall follow the proce-
dures set forth at WAC 173-401-720. The permitting author-
ity will submit the revised portion of the permit to the admin-
istrator within ten working days after the date of final action
on the request for an administrative amendment.

(2) The following permit revisions are administrative
amendments:

(a) Activation of a compliance option conditionally
approved by the permitting authority; provided that all
requirements for activation under WAC 173-406-401(3) and
173-406-402 are met;

(b) Changes in the designated representative or alterna-
tive designated representative; provided that a new certificate
of representation is submitted to the administrator in accor-
dance with subpart B of 40 C.F.R. part 72;

(c) Correction of typographical errors;

(d) Changes in names, addresses, or telephone or facsim-
ile numbers;
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(e) Changes in the owners or operators; provided that a
new certificate of representation is submitted within thirty
days to the administrator in accordance with subpart B of 40
C.F.R. part 72;

(f) Termination of a compliance option in the permit;
provided that all requirements for termination under WAC
173-406-401(4) shall be met and this procedure shall not be
used to terminate a repowering plan after December 31,
1999;

(g) Changes in the date, specified in a new unit's acid
rain permit, of commencement of operation or the deadline
for monitor certification, provided that they are in accordance
with WAC 173-406-106;

(h) The addition of or change in a nitrogen oxides alter-
native emissions limitation demonstration period, provided
that the requirements of regulations implementing section
407 of the act are met; and

(1) Incorporation of changes that the administrator has
determined to be similar to those in (a) through (h) of this
subsection.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-704, filed 11/23/94, effective 12/24/94.]

WAC 173-406-705 Automatic permit amendment.
The following permit revisions shall be deemed to amend
automatically, and become a part of the affected unit's acid
rain permit by operation of law without any further review:

(1) Upon recordation by the administrator under 40
C.F.R. part 73, all allowance allocations to, transfers to, and
deductions from an affected unit's allowance tracking system
account; and

(2) Incorporation of an offset plan that has been
approved by the administrator under 40 C.F.R. part 77.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-705, filed 11/23/94, effective 12/24/94.]

WAC 173-406-706 Permit reopenings. (1) As pro-
vided in WAC 173-401-730, the permitting authority will
reopen an acid rain permit for cause, including whenever
additional requirements become applicable to any affected
unit governed by the permit.

(2) In reopening an acid rain permit for cause, the per-
mitting authority will issue a draft permit changing the provi-
sions, or adding the requirements, for which the reopening
was necessary. The draft permit shall be subject to the
requirements of WAC 173-406-500 and 173-406-600.

(3) Any reopening of an acid rain permit shall not affect
the term of the permit.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-706, filed 11/23/94, effective 12/24/94.]

PART VIII
COMPLIANCE CERTIFICATION

WAC 173-406-800 Compliance certification.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-800, filed 11/23/94, effective 12/24/94.]

WAC 173-406-801 Annual compliance certification
report. (1) Applicability and deadline. For each calendar
year in which a unit is subject to the acid rain emissions lim-
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itations, the designated representative of the source at which
the unit is located shall submit to the administrator and to the
permitting authority, within sixty days after the end of the
calendar year, an annual compliance certification report for
the unit in compliance with 40 C.F.R. 72.90.

(2) The submission of complete compliance certifica-
tions in accordance with subsection (1) of this section and 40
C.F.R. part 75 shall be deemed to satisfy the requirement to
submit compliance certifications under WAC 173-401-600
with regard to the acid rain portion of the source's operating
permit.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-801, filed 11/23/94, effective 12/24/94.]

WAC 173-406-802 Units with repowering extension
plans. (1) Design and engineering and contract requirements.
No later than January 1, 2000, the designated representative
of a unit governed by an approved repowering plan shall sub-
mit to the administrator and the permitting authority:

(a) Satisfactory documentation of a preliminary design
and engineering effort.

(b) A binding letter agreement for the executed and bind-
ing contract (or for each in a series of executed and binding
contracts) for the majority of the equipment to repower the
unit using the technology conditionally approved by the
administrator under 40 C.F.R. 72.44 (d)(3).

(c) The letter agreement under (b) of this subsection shall
be signed and dated by each party and specify:

(1) The parties to the contract;

(1) The date each party executed the contract;

(iii) The unit to which the contract applies;

(iv) A brief list identifying each provision of the con-
tract;

(v) Any dates to which the parties agree, including con-
struction completion date;

(vi) The total dollar amount of the contract; and

(vii) A statement that a copy of the contract is on site at
the source and will be submitted upon written request of the
administrator or the permitting authority.

(2) Removal from operation to repower. The designated
representative of a unit governed by an approved repowering
plan shall notify the administrator and the permitting author-
ity in writing at least sixty days in advance of the date on
which the existing unit is to be removed from operation so
that the qualified repowering technology can be installed, or
is to be replaced by another unit with the qualified repower-
ing technology, in accordance with the plan.

(3) Commencement of operation. Not later than sixty
days after the units repowered under an approved repowering
plan commences operation at full load, the designated repre-
sentative of the unit shall submit a report to the administrator
and the permitting authority, comparing the actual hourly
emissions and percent removal of each pollutant controlled at
the unit to the actual hourly emissions and percent removal at
the existing unit under the plan prior to repowering, deter-
mined in accordance with 40 C.F.R. part 75.

(4) Decision to terminate. If at any time before the end of
the repowering extension and before completion of construc-
tion and start up testing, the owners and operators decide to
terminate good faith efforts to design, construct, and test the
qualified repowering technology on the unit to be repowered

(11/23/94)

173-406-950

under an approved repowering plan, then the designated rep-
resentative shall submit a notice to the administrator and the
permitting authority by the earlier of the end of the repower-
ing extension or a date within thirty days of such decision,
stating the date on which the decision was made.

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-802, filed 11/23/94, effective 12/24/94.]

PART IX
NITROGEN OXIDES

WAC 173-406-900 Nitrogen oxides emission reduc-
tion program. (Reserved.)
[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-900, filed 11/23/94, effective 12/24/94.]

PART X
SULFUR DIOXIDE OPT-IN

WAC 173-406-950 Sulfur dioxide opt-ins. (Reserved.)

[Statutory Authority: Chapter 70.94 RCW. WSR 94-23-127 (Order 94-23), §
173-406-950, filed 11/23/94, effective 12/24/94.]
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