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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the

acronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.
PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public
inspection during normal office hours. The code reviser’s office is located in the basement of the Pritchard Building in Olym-
pia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concerning
material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no
restrictions on the republication of official documents appearing in the Washington State Register. All news services are espe-
cially encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

' 1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following eight sections:

(@)
(b)
(©)
(d)

(e)
(0

()
(h)

PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.
PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals. -

EXPEDITED RULE MAKING-includes the full text of the rule being proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register.

PERMANENT-includes the full text of permanently adopted rules.

EMERGENCY-includes the full text of emergency rules and rescissions.
MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

TABLE-includes a cumulative table of the WAC sections that are affected in the current year.
INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
'quickly and graphically portrays the current changes to existing rules as follows:

(a)

(b)
(©

In amendatory sections—

(i) underlined material is new material;

(i1) deleted material is ((Hmed-outbetween-double-parentheses));

Complete new sections are prefaced by the heading NEW SECTION;

The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT
Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)

does not necessarily conform to the style and format conventions described above. The headings of these other types of

material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form

submitted to the code reviser’s office.

4. EFFECTIVE DATE OF RULES

(a)

(b)
(©)

Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the
rule. '

Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.
Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
rules.

'5. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].



2004-2005
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue Distribution First Agency Expedited
Number Closing Dates 1 Date Hearing Dﬁte3 Rule Making4
Non-OTSand ~ Non-OTSand ~ OTSZor
30 p. or more 11 to 29 p. 10 p. max. _
For Non-OTS Count 20 For hearing First Agency
Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
04 - 15 Jun 23, 04 Jul 7, 04 Jul 21, 04 Aug 4,04 Aug 24,04 Sep 21,04
04 - 16 Jul7,04 Jul 21, 04 Aug 4,04 Aug 18, 04 Sep 7,04 Oct 5,04
04 -17 Jul 21, 04 Aug 4,04 Aug 18,04 Sep 1,04 Sep 21,04 Oct 19,04
04 -18 Aug 4, 04 Aug 18,04 Sep 1, 04 Sep 15,04 Oct 5, 04 - Nov2,04
04 -19 Aug 25,04 Sep 8, 04 Sep 22,04 Oct 6,04 Oct 26,04 - Nov 23, 04
04 -20 ~ Sep 8,04 Sep 22, 04 Oct 6, 04 Oct 20, 04 Nov 9, 04 : Dec 7, 04
04 -21 Sep 22,04 Oct 6, 04" Oct 20, 04 Nov 3, 04 Nov 23, 04 Dec 21,04
04 - 22 ‘ Oct 6, 04 Oct 20, 04 Nov 3, 04 Nov 17,04 Dec 7, 04 Jan 4, 05
04 -23 Oct 20, 04 Nov 3, 04 Nov 17, 04 Dec 1,04 Dec 21, 04 Jan 19, 05
04 -24 Nov 3, 04 Nov 17, 04 Dec 1, 04 Dec 15, 04 Jan 4, 05 Feb 1, 05
05 - 01 Nov 24, 04 Dec 8, 04 Dec 22, 04 Jan 5, 05 Jan 25, 05 Feb 23, 05
05 -02 Dec 8, 04 Dec 22, 04 Jan §, 05 Jan 19, 05 Feb 8, 05 Mar 8, 05
05 - 03 Dec 22, 04 Jan 5, 05 Jan 19, 05 Feb 2, 05 Feb 22, 05 Mar 22, 05
05 -04 Jan 5, 05 Jan 19, 05 Feb 2, 05 Feb 16, 05 Mar 8, 05 Apr 5,05
05 - 05 Jan 19, 05 Feb 2, 05 Feb 16, 05 Mar 2, 05 Mar 22, 05 Apr 19, 05
05 - 06 Feb 2, 05 Feb 16, 05 Mar 2, 05 Mar 16, 05 Apr5,05 May 3, 05
05 - 07 Feb 23,05 Mar 9, 05 Mar 23, 05 Apr 6,05 Apr 26, 05 May 24, 05
05 -08 Mar 9, 05 Mar 23, 05 Apr 6,05 Apr 20, 05 May 10, 05 Jun 7, 05
05 - 09 Mar 23, 05 Apr 6,05 Apr 20, 05 May 4, 05 May 24,05 Jun 21, 05
05 -10 Apr 6, 05 Apr 20, 05 May 4, 05 May 18, 05 Jun 7, 05 Jul 6, 05
05 -11 Apr 20, 05 May 4, 05 May 18, 05 Jun 1, 05 Jun 21, 05 Jul 19, 05
05 -12 May 4, 05 May 18, 05 Jun 1, 05 Jun 15, 05 Jul 5,05 Aug 2,05
05 -13 May 25, 05 Jun 8, 05 Jun 22,05 Jul 6, 05 Jul 26, 05 Aug 23,05
05 -14 Jun 8, 05 Jun 22, 05 : Jul6, 05 Jul 20, 05 Aug9, 05 - Sep7,05
05 -15 Jun 22, 05 Jul 6, 05 Jul 20, 05 Aug3,05 Aug 23,05 Sep 20, 05
05 -16 Jul 6, 05 Jul 20, 05 Aug 3,05 Aug 17, 05 Sep 6, 05 4 . Oct 4,05
05 - 17 Jul 27, 05 Aug 10, 05 Aug 24, 05 Sep 7,05 Sep 27, 05 Oct 25, 05
05 - 18 Aug 10, 05 Aug 24,05 Sep 7,05 Sep 21,05 Oct 11, 05 Nov 8,05
05 -19 Aug 24,05 Sep 7,05 Sep 21, 05 Oct 5,05 Oct 25, 05 Nov 22, 05
05 -20 Sep 7,05 Sep 21, 05 Oct 5, 05 Oct 19, 05 Nov 8, 05 ~ Dec6,05
05 -21 Sep 21, 05 Oct 5, 05 Oct 19,05 Nov 2, 05 Nov 22, 05 ~ Dec 20, 05
05 - 22 Oct 5, 05 Oct 19, 05 Nov 2, 05 Nov 16, 05 Dec 6, 05 Jan 3, 06
05 -23 Oct 26, 05 Nov 9, 05 Nov 23, 05 Dec 7, 05 Dec 27,05 Jan 24, 06
05-24 Nov 9, 05 Nov 23, 05 Dec 7,05 Dec 21, 05 Jan 10, 06 Feb 7, 06

1
All documents are due at the code reviser's office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register, see
WAC 1-21-040.
2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier
3 non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register.

4
A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited rule making and the agency adoption date.
No hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040. :



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one’
industry. :

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented,

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



RULE-MAKING PROCESS
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WSR 04-21-003
PREPROPOSAL STATEMENT OF INQUIRY
WASHINGTON STATE PATROL
[Filed October 7, 2004, 2:09 p.m.)

Subject of Possible Rule Making: Amending WAC 212-
17-060; and new sections WAC 212-17-480, 212-17-485,
212-17-490, 212-17-495, 212-17-500, 212-17-505, 212-17-
510,212-17-515, 212-17-520, 212-17-525, 212-17-530, 212-
17-535, and 212-17-540.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 43.43 and 70.77 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose is to clarify and
amend rules defining the dates of fireworks purchase, posses-
sion, and discharge. Also, to add rules for the issuance of
fines and citations. These revisions/additions were initially
submitted as an emergency rule on May 18, 2004. However,
these rules need to become permanent in order to comply
with RCW 70.77.395.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: Washington State Department of Labor and Industries;
United States Consumer Products Safety Commission;
United States Department of Alcohol, Tobacco, and Fire-
arms.

Process for Developing New Rule: Study and recom-
mendation by the Fireworks Technical Advisory Group of
the Office of the State Fire Marshal with input from the fire-
works stakeholders group.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Washington State Patrol, Fire Protec-
tion Bureau, P.O. Box 42600, Olympia, WA 98504-2600,
Larry.Glenn@wsp.wa.gov, (360) 570-3133, or fax (360)
570-3136.

October 7, 2004
Lowell Porter

Chief

AMENDATORY SECTION (Amending Order FPS 88-01,
filed 3/31/88)

WAC 212-17-060 Public purchase and use of fire-
works. (1) The public may purchase ((eommen)) consumer
fireworks only from licensed retail fireworks stands between
noon, June 28th and ((aeen)) 9:00 p.m., July ((6th)) Sth, and
noon to 11:00 p.m. from December 27th through December
31st of each year. Purchase or discharge is prohibited
between the hours of 11:00 p.m. and 9:00 a.m. Possession
and discharge of fireworks is lawful during this period only,
except as provided in subsection ((€2))) (3) of this section.

(2) The public may use or discharge consumer fireworks
between the hours of noon and 11:00 p.m. on June 28th,

between the hours of 9:00 a.m. and 11:00 p.m. from June
20th through July 3rd, between the hours of 9:00 a.m. and
midnight on July 4th, and between the hours of 9:00 a.m. and
11:00 p.m. on July Sth. The public may also use or discharge
fireworks from 6:00 p.m. on December 31st until 1:00 a.m.
on January Ist of the subsequent year.

WSR 04-21-003

(3) Religious organizations or private organizations or
adult persons may be authorized to purchase common fire-
works or such audible ground devices as firecrackers, salutes,
and chasers, as defined in WAC 212-17-040 (3) and (4) from
licensed manufacturers, importers, or wholesalers for use on
prescribed dates and locations for religious or specific pur-
poses, when a permit is obtained from the fire chief or other
designated local official. Application shall be on forms pro-
vided by the director of fire protection and shall contain the
following information: (a) The name and mailing address of
the organization or person desiring to purchase and discharge
the fireworks; (b) the date and time of the proposed dis-
charge; (c) the location of the proposed discharge; (d) the
quantity and type of fireworks desired to be purchased and
discharged; (e) the reason or purpose of the discharge; and (f)
the signature of the applicant, following a statement that:
"The applicant understands and agrees to comply with all
provisions of the application and requirements of the approv-
ing authority, will discharge the fireworks only in a manner
that will not endanger persons or property or constitute a nui-
sance, and assumes full responsibility for all consequences of
the discharge, intended or not.” Upon approval by the fire
official, the applicant may submit a copy of the approval to
any licensed wholesaler as proof of authorization to purchase
the fireworks listed therein. The applicant shall retain the
approval and have it available for inspection by any public
official at the actual discharge of the fireworks.

((632)) (4) The purchase or receipt of mail-order fire-
works through any medium of either interstate or intrastate
commerce is prohibited unless the purchaser has first
obtained an importers license or has complied with the provi-
sions of subsection ((£2})) (3) of this section.

NEW SECTION

WAC 212-17-480 Fines and penalties. These rules
establish the basis and process by which citations and penal-
ties will be determined and issued for violations of chapter
70.77 RCW and chapter 212-17 WAC.

Each violation(s) is classified and penalty(ies) assessed
according to violation type and instance.

NEW SECTION

WAC 212-17-485 Definitions. (1) "Citation” means a
document issued by the office of the state fire marshal pursu-
ant to chapter 70.77 RCW to issue a civil penalty for a viola-
tion of RCW 70.77.480 through 70.77.520. A citation may
include, but is not limited to, a description of the violation(s)
and a notice of civil penalty assessment.

(2) "Formal hearing" is a hearing before a hearings
officer where the laws, rules, and evidence are presented,
considered, and a proposed opinion issued.

(3) "Hazard" means a condition which could result in fire
loss injury or damage to a person or property.

(4) "Hearings request” means the written request for a
formal hearing to contest a civil penalty.

(5) "Instance" means the number of times a person has
been cited. These are identified as 1st, 2nd, and 3rd
instances.

Preproposal

PREPROPOSAL




PREPROPOSAL
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(6) "Local fire authority” means the local fire official
having authority.

(7) "Person" means one or more individuals, legal repre-
sentatives, partnerships, joint ventures, associations, corpora-
tions, (whether or not organized for profit), business trusts, or
any organized group of persons and includes the state, state
agencies, counties, municipal corporations, school districts,
and other public corporations.

(8) "Type" means the classification of violation, i.c.,
least, minimal, moderate, or severe. These are identified as
Type L IL II1, or IV.

(9) "Violation types" shall mean:

(a) "Least violation" means a Type I violation which
poses very little hazard or threat;

(b) "Minimal violation" means a Type II violation which
poses a minor hazard of threat;

(c) "Moderate violation" means a Type III violation
which poses a significant hazard or threat;

(d) "Severe violation" means a Type IV violation which
poses a substantial hazard or threat.

NEW SECTION

WAC 212-17-490 General rules. (1) These rules estab-
lish civil penalty criteria for Types I, II, III, and IV violations
and the instances for each type of violation.

(2) These rules apply to persons who violate the require-
ments of chapter 70.77 RCW and/or chapter 212-17 WAC.

(3) Each separate instance of noncompliance with chap-
ter 70.77 RCW and/or chapter 212-17 WAC shall be consid-
ered a separate violation.

(4) Each day that a violation continues shall be consid-
ered a separate violation.

(5) The distribution, sale, use, manufacture, or posses-
sion of any amount of illegal fireworks is prohibited and sub-
ject to citation and penalty.

(6) In addition to the issuance of citations and penalties
under these rules, the state fire marshal and/or a local fire
marshal acting in accordance with chapter 70.77 RCW and/or
chapter 212-17 WAC:

(a) May confiscate any amount of illegal fireworks; and

(b) May confiscate other fireworks possessed by persons
violating chapter 70.77 RCW and/or chapter 212-17 WAC.

(7) In addition to the issuance of citations, penalties, and
the confiscation of fireworks, the state fire marshal may also
revoke, suspend, or deny any fireworks license provided for
under chapter 70.77 RCW to any person who fails to pay a
penalty(ies) assessed under these rules.

(8) The penalty for each violation shall range from $0 to
$1000 per day and occurrence.

NEW SECTION

WAC 212-17-495 Violation types, instances, and
penalty assessments. Penalties shall be assessed according
to violation type.

The types of violations are:

(1) Least—Type I;

(2) Minimal—Type II;

(3) Moderate—Type III;

(4) Severe—Type I'V.

Preproposal
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NEW SECTION

WAC 212-17-500 Hearings. (1) Any person may
request a hearing regarding the assessment of a civil penalty.

(2) Hearings requests shall be filed with the office of the
state fire marshal within fourteen days from the date of the
service of civil penalty.

(3) Any person who requests a hearing shall be entitled
to a hearing.

NEW SECTION

WAC 212-17-505 Informal conference. The office of
the state fire marshal will provide an opportunity for a person
to informally discuss a civil penalty that has been assessed
against them. An informal conference may be requested
prior to a request for a formal hearing; however a formal
hearing shall be requested within fourteen days of the date of
service of the notice of civil penalty.

The request for an informal conference may be in any
form; and

(1) Shall be addressed to the office of the state fire mar-
shal; and :

(2) Shall clearly state the subject to be discussed.

(3) An informal conference concerning civil penalties
shall not exceed the fourteen days allowed for filing a formal
hearing request.

(4) If the parties agree, an informal conference may be
held by telephone.

(5) As the result of an informal conference, the state fire
marshal may, for good cause, amend, withdraw, or reduce a
civil penalty.

NEW SECTION

WAC 212-17-510 Formal hearing. (1) A person may
request a formal hearing at any time before or after an infor-
mal conference, as long as the fourteen-day period for
requesting a hearing has not lapsed.

(2) The office of the state fire marshal will arrange for a
hearings officer to conduct the formal hearing.

(3) The office of the state fire marshal will set a date,
time, and location for the formal hearing.

(4) The office of the state fire marshal will notify, by let-
ter, the person requesting the hearing (or their designated rep-
resentative) of the date, time, location and the hearings
officer conducting the formal hearing.

(5) The hearings officer will hear the case and render a
proposed opinion and order including recommended findings
of fact and conclusions of law, according to chapter 34.05
RCW.

(6) The formal hearing shall be conducted as follows:

(a) The hearings officer will act as an impartial third
party.

(b) It is not necessary for the person that requested the
hearing to be represented by legal council.

(c) Testimony shall be taken under oath.

(d) All evidence of a type commonly relied upon by a
reasonably prudent person in the conduct of their serious
affairs is admissible.
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(e) Hearsay evidence is admissible if it meets statutory
standards for being reliable and trustworthy.

(7) The proposed opinion and order shall be reviewed by
the state fire marshal and, if accepted, finalized and issued as
a final order.

NEW SECTION

WAC 212-17-515 Penalty adjustments. (1) The
assessment of adjustment of penalties for amounts other than
those set by chapter 70.77 RCW shall be done only by the
state fire marshal through a hearings process either formally
or informally.

(2) The assessment of penalties for not being in conform-
ance with chapter 70.77 RCW and/or chapter 212-17 WAC
may be made only after considering: ,

(a) The gravity and magnitude of the violation;

(b) The person's previous record;

(c) Such other considerations as the state fire marshal
may consider appropriate.

(3) During a formal hearing or informal conference, the
office of the state fire marshal may modify or adjust the cita-
tion, cited violations, or penalties assessed in order to meet
the requirements of these rules and to ensure uniformity and
consistency in their application statewide.

NEW SECTION

WAC 212-17-520 Payment of civil penalty. (1) The
penalty shall be paid to the office of the state fire marshal
immediately after an order assessing a civil penalty becomes
final by operation of law or on an appeal.

(2) The attorney general may bring an action in the name
of the Washington state patrol, through the director of fire
protection, in the superior court of Thurston County or of any
county in which the violator may do business to collect any
penalty imposed under chapter 70.77 RCW.

NEW SECTION

WAC 212-17-525 Type I violations. Type I violations
are subject to penalties ranging from a warning to seventy-
five dollars a day depending upon the instance and in accor-
dance with WAC 212-17-490.

Examples of Type I violations include, but are not lim-
ited to:

(1) Failure to post "no smoking" signs at the retail fire-
works stand;

(2) Failure to provide required fire extinguishing equip-
ment at the retail fireworks stand;

(3) Failure to maintain a clean, orderly area with twenty
feet of the retail sales area;

(4) Failure to keep a copy of the retail fireworks stand
license at the retail stand while the stand is open,;

(5) Possession of illegal fireworks worth less than fifty

dollars.

NEW SECTION

WAC 212-17-530 Type II violations. Type II viola-
tions are subject to penalties ranging from a warning to one
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hundred fifty dollars a day depending upon the instance and
in accordance with WAC 212-17-490.

Examples of Type II violations include, but are not lim-
ited to:

(1) Failure to have a person eighteen years of age or over
inside the retail stand during business hours;

(2) Possession of more than fifty dollars but less than one
hundred dollars of illegal fireworks;

(3) Discharge of less than fifty dollars worth of illegal
fireworks;

(4) Smoking or the ignition of fireworks within fifty feet
of any fireworks stand.

NEW SECTION

WAC 212-17-535 Type III violations. Type III viola-
tions are subject to penalties ranging from seventy-five dol-
lars to two hundred fifty dollars a day depending upon
instance and in accordance with WAC 212-17-490.

Examples of Type III violations include, but are not lim-
ited to:

(1) Possession of one hundred dollars or more of illegal
1.4G fireworks.

(2) Sale of any amount of illegal 1.4G fireworks without
the necessary licenses issued by the office of the state fire
marshal and/or where required, a permit from the local
authority having jurisdiction.

(3) The purchase of fireworks by a Washington state
retail fireworks stand operator from an unlicensed whole-
saler.

(4) Manufacturing or altering fireworks without the nec-
essary state license and local permit.

(5) Storage of any amount of 1.3G fireworks without the
necessary licenses issued by the department of labor and
industries and the Bureau of Alcohol, Tobacco and Firearms,
and a permit from the local authority having jurisdiction.

(6) Use of fireworks in a manner that presents a danger
to life or property.

NEW SECTION

WAC 212-17-540 Type IV violations. Type IV viola-
tions are subject to penalties ranging from one hundred
twenty-five dollars to one thousand dollars a day depending
on instance and in accordance with WAC 212-17-490.

Examples of Type IV violations include, but are not lim-
ited to:

(1) Possession of fifty dollars or more of 1.3G fireworks
without the necessary license issued by the office of the state
fire marshal and the required permit from the local authority
having jurisdiction.

(2) Conducting a public fireworks display without the
necessary license issued by the office of the state fire marshal
and the required permit from the local authority having juris-
diction.

(3) Purchase of any amount of 1.3G fireworks without
the necessary licenses issued by the office of the state fire
marshal and/or where required, the local authority having
Jurisdiction.

(4) Conducting a public display using illegal or unautho-
rized fireworks.
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(5) Intentional or indiscriminate use of fireworks which
injure someone or cause more than two hundred fifty dollars
in property damage.

(6) Wholesale sales of fireworks without a valid Wash-
ington state wholesalers license.

(7) Importing, or causing to be imported, fireworks into
the state of Washington without a valid Washington state
importers license.

WSR 04-21-004
PREPROPOSAL STATEMENT OF INQUIRY
OFFICE OF THE
SECRETARY OF STATE
[Filed October 7, 2004, 2:21 p.m.]

Subject of Possible Rule Making: Address confidential-
ity program (ACP).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 40.24.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: (1) To comply with the Fed-
eral Help America Vote Act; (2) to correct references to Title
29A RCW; and (3) to clarify, streamline and simplify agency
procedures.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule
making; and the Office of the Secretary of State (OSOS) wel-
comes the public to take part in developing the rules. Anyone
interested in participating should contact the staff person
indicated below. At a later date, OSOS will file the proposed
rule with the Office of the Code Reviser with a notice of pro-
posed rule making, and send the proposal to identified stake-
holders and anyone else who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Margaret McKinney, Program Man-
ager, Address Confidentiality Program (ACP), P.O. Box 257,
Olympia, WA 98507-0257.

September 24, 2004
Margaret McKinney
ACP Program Manager

WSR 04-21-008
PREPROPOSAL STATEMENT OF INQUIRY
HORSE RACING COMMISSION
[Filed October 8, 2004, 10:13 a.m.]

Subject of Possible Rule Making: To amend the applica-
ble sections dealing with fines and suspensions, which shall
include (1) amending sections of chapter 260-84 WAC, Fines
and suspensions; (2) amending the penalty matrix located in
WAC 260-24-510 Stewards; and (3) moving the penalty
matrix to chapter 260-84 WAC, Fines and suspensions.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.16.020.
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Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Sections of chapter 260-84
WAC have not been amended since 1961 and sections may
no longer be applicable or need to be amended. The penalty
matrix currently in WAC 260-24-510 is better located in
chapter 260-84 WAC. Finally, RCW 67.16.270 requires the
commission to adopt by rule standard penalties for a rules
violation. The current penalty matrix, while recently adopted
may need some adjustments before the beginning of live rac-
ing in April 2005.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Robert J. Lopez, Administrative Ser-
vices Manager, Washington Horse Racing Commission,
6326 Martin Way, Suite 209, Olympia, WA 98516-5578,
phone (360) 459-6462, fax (360) 459-6461, rlopez@whrc.
state.wa.us.

October 6, 2004
R. M. Leichner
Executive Secretary

WSR 04-21-015
PREPROPOSAL STATEMENT OF INQUIRY
UNIVERSITY OF WASHINGTON
[Filed October 12, 2004, 10:23 a.m.]

Subject of Possible Rule Making: Chapter 478-118
WAC, Parking and traffic rules of the Umver51ty of Washing-
ton, Tacoma.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.10.560 and 28B.20.130.

" Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Parking and traffic rules
originally promulgated for the UW Tacoma campus in 2002,
now need further refinement after two years of implementa-
tion for this growing campus facility. Proposed amendments
seek to clarify existing rules and provide additional defini-
tions, rules for visitor parking, and further rules for bicycle
and skateboard use.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments or inquiries may be directed to
Rebecca Goodwin Deardorff, Director, Rules Coordination
Office by one of the following routes: United States mail
University of Washington, 4014 University Way N.E., Seat-
tle, WA 98105-6203; campus mail Box 355509; e-mail
rules@u.washington.edu; or fax (206) 616-6294.

October 8, 2004
Rebecca Goodwin Deardorff
Director of Rules Coordination
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! WSR 04-21-035
E PREPROPOSAL STATEMENT OF INQUIRY
BOARD OF TAX APPEALS
[Filed October 14, 2004, 2:33 p.m.]

Subject of Possible Rule Making: Chapter 456-09
WAC, Formal hearings—Practice and procedure; and chap-
ter 456-10 WAC, Informal hearings—Practice and proce-
dure.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.03.170.

Reasons Why Rules on this Subject may be Needed and
‘What They Might Accomplish: Chapters 456-09 and 456-10
WAC explain the rules of practice and procedure before the
Board of Tax Appeals. The board may revise the rules to
incorporate provisions regarding continuances, submittal of
evidence, notice of appearance, and who may appear, as well
as other procedural provisions.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The Board of Tax
Appeals welcomes participation in revising the rules of prac-
tice and procedure. Please forward suggestions to the con-
tacts listed below. After the possible amendments are
drafted, the board will post the draft on our website and send
a copy to those who so request.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. To make suggestions or to request a copy of the
draft of possible amendments please e-mail bta@bta.state.
wa.us; or write Anne N. Solwick, Executive Director, Board
of Tax Appeals, P.O. Box 40915, Olympia, WA 98504-0915.

October 13, 2004
Anne N. Solwick
Executive Director

WSR 04-21-047
PREPROPOSAL STATEMENT OF INQUIRY
UTILITIES AND TRANSPORTATION
COMMISSION
[Filed October 18, 2004, 8:37 a.m.}

Subject of Possible Rule Making: The commission will
consider in Docket No. TR-041051 whether to amend WAC
480-60-035 to specify the size of crushed rock material to be
used on walkways on switching leads used by railroad
employees in railroad yards. In particular, the commission
will consider whether to adopt a standard of 3/4 inch rock for
walkways on switching leads.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 80.01.040, 81.44.010, 81.44.020, 81.28.010,
81.28.240.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The current walkway rule
adopted in 2000, WAC 480-60-035, suggests, but does not
require the use of 3/4 inch crushed rock for switching lead
walkways. The United Transportation Union (UTU) filed a
petition for rule making with the commission on June 9,
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2004, requesting adoption of the 3/4 inch standard for rock on
switching lead walkways. The UTU asserted that railroads in
Washington state were not adhering to the suggestion for 3/4
inch rock on switching lead walkways and that conditions on
these walkways were deteriorating rather than being
improved. The UTU asserts that railroad employees perform
most of their work on switching leads. A good walkway sur-
face reduces repetitive motion injuries and tripping incidents.
The rule-making process will determine whether establishing
a standard rock size for switching lead walkways would
reduce discretion on rock size and make working conditions
safer for railroad employees.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. A workshop of labor and management representa-
tives and other interested stakeholders will be held. Notice
will be provided.

Interested persons may contact the Executive Secretary,
Washington Utilities and Transportation Commission, P.O.
Box 47250, Olympia, WA 98504-7250, (360) 664-1174, fax
(360) 586-1150. ‘

WRITTEN COMMENTS AND STAKEHOLDER WORKSHOP:
Written comments may be submitted to the commission at
the address given above and should be filed with the commis-
sion no later than December 20, 2004, for consideration at
the January 18, 2005, stakeholder workshop.

Electronic copies. The commission requests that com-
ments be provided in electronic format to enhance public
access, for ease of providing comments, to reduce the need
for paper copies, and to facilitate quotations from the com-
ments. Comments may be submitted by electronic mail to the
commission’s records center at records@wutc.wa.gov.
Please include:

e The docket number of this proceeding (Docket No.
TR-041051).

e The commenting party's name.

¢ The title and date of the comment or comments.

An alternative method for submitting comments may be
by mailing/delivering an electronic copy on a 3 1/2 inch,
IBM-formatted, high-density disk, in .pdf Adobe Acrobat
format or in Word 97 or later. Include all of the information
requested above. The commission will post on the commis-
sion’s web site all comments that are provided in electronic
format. The web site is located at http://www.wutc.wa.gov/
041051. If you are unable to file your comments electroni-
cally or to submit them on a disk, the commission will always
accept a paper document.

Opportunity for further comment is anticipated. Infor-
mation about the schedule and other aspects of the rule mak-
ing, including comments, will be posted on the commission’s
web site as it becomes available. If you wish to receive fur-
ther information on this rule making you may (1) call the
commission's records center at (360) 664-1234, (2) e-mail the
commission at <records @wutc.wa.gov>, or (3) mail written
comments to the address above to the attention of Carole J.
Washburn, Secretary. When contacting the commission,
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please refer to Docket No. TR-041051 to ensure that you are
placed on the appropriate service list. Questions may be
addressed to Mike Rowswell at (360) 664-1265 or e-mail at
mrowswel @wutc.wa.gov.

NOTICE

TO CONTINUE RECEIVING NOTICES AND INFORMATION
ABOUT THIS RULE MAKING — The commission wants to
ensure its mailings are sent to persons who are interested in
the topic and want to receive that information. ANY PERSON
WHO COMMENTS will continue to receive notices and infor-
mation. If you do not submit comments but wish to remain
on the mailing list for this rule making, please advise the
records center by any one of the following methods: (1) Send
a note with your name, address (or a copy of your mailing
label), phone and fax numbers, referencing Docket No. TR-
041051 and the words "Please keep me on the mailing list";
or (2) e-mail your name, address, phone and fax numbers,
referencing Docket No. TR-041051 and the words "Please
keep me on the mailing list" to <records @ wutc.wa.gov>.
Please note that all information in the mailings will be acces-
sible through the commission's internet web site at <http:/
www.wutc.wa.gov/041051>. THOSE PARTIES WHO DO NOT
RESPOND MAY NOT RECEIVE FURTHER MAILINGS OR
INFORMATION ON THE RULE MAKING.

October 18, 2004
Carole J. Washburn
Executive Secretary

by C. Robert Wallace

WSR 04-21-067
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed October 19, 2004, 9:41 a.m.]

Subject of Possible Rule Making: Chapter 296-52
WAUC, Safety standards for possession and handling of explo-
sives.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.17.010, 49.17.040, 49.17.050, 49.17.060.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of this rule
making is to correct the inconsistency between chapter 70.74
RCW, Washington State Explosive Act, and chapter 296-52
WAC, Safety standards for possession and handling of explo-
sives. The rule making will change the licensing require-
ments from two years to one year, in order to be consistent
with the RCW. We will also be incorporating recommenda-
tions from the FBI regarding bomb technicians, along with
housekeeping changes throughout the rule.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other state or federal agencies, other than the Occu-
pational Safety and Health Administration (OSHA) are
known that regulate this subject. The Washington Industrial
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Safety and Health Act's (WISHA) rules are required to be at-
least-as-effective-as OSHA's rules.

Process for Developing New Rule: Parties interested in
the formulation of these rules for proposal may contact the
individual listed below. The public may also participate by
commenting after amendments are proposed by providing
written comments or giving oral testimony during the public
hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sally Elliott, Regulations Analyst,
Department of Labor and Industries, WISHA Services Divi-
sion, P.O. Box 44620, Olympia, WA 98504-4620, phone
(360) 902-5484, fax (360) 902-5529.

October 19, 2004
Paul Trause
Director

WSR 04-21-068
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed October 19, 2004, 10:57 a.m.]

Subject of Possible Rule Making: Incorporation by ref-
erence of the 2005 edition of the Uniform Standards of Pro-
fessional Appraisal Practice, the generally recognized
national organized standards of real estate appraisal.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.140.030 (1), (9).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Will incorporate by refer-
ence the 2005 edition of the Uniform Standards of Profes-
sional Appraisal Practice as promulgated by the Appraisal
Standards Board of the Appraisal Foundation.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting David Santhuff, Real Estate Appraiser
Program, P.O. Box 9015, Olympia, WA 98507-9015, phone
(360) 664-6504, fax (360) 570-4981.

October 19, 2004
David Santhuff

Program Manager

WSR 04-21-073
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
{Filed October 19, 2004, 3:27 p.m.)

Subject of Possible Rule Making: WAC 388-478-0065
Income and resource standards for families.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.057, 74.08.090, and
74.09.530.
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Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Technical correction. Add
language to confirm that an unborn child is counted as a
household member when determining medical (categorically
needy or medically needy) program eligibility for families,
pregnant women and children.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Joanie Scotson, Program Manager,
P.O. Box 45534, Olympia, WA 98504-5534, phone (360)
725-1330, fax (360) 664-0910, TTY 1-800-848-5429, e-mail
scotsjk @dshs.wa.gov.

October 15, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-21-074
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed October 19, 2004, 3:29 p.m.]

Subject of Possible Rule Making: The Division of
Employment and Assistance Programs will amend the fol-
lowing sections and related rules to clarify department policy
on reporting requirements and overpayments: WAC 388-
416-0010 How long can I get Basic Food?, 388-418-0005
How will I know what changes I must report?, 388-418-0011
What is a six-month report, and do I have to complete one in
order to keep getting benefits?, and 388-410-0001 What is a
cash/medical assistance overpayment?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.055, 74.04.057, 74.08.090,
74.04.500, and 74.04.510.

Reasons Why Rules on this Subject may be Needed and
‘What They Might Accomplish: The revisions are necessary
to clarify department policy regarding the following topics:

* How often clients must complete a recertification

for Basic Food;

e What changes clients must report;

¢ The requirements of the six-month report and the

impact of completing the report late; and

e When clients may have an overpayment for not

reporting a change timely.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.
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Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file proposed [rules] with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the proposal will be sent to everyone on the mailing list
and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Camp, Policy Analyst, Division
of Employment and Assistance Programs, P.O. Box 45470,
Olympia, WA 98504-5470, phone (360) 725-4616, fax (360)
413-3493, e-mail campjx @dshs.wa.gov. .
October 15, 2004
Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

WSR 04-21-078
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Board of Pharmacy)

[Filed October 20, 2004, 8:50 a.m.]

Subject of Possible Rule Making: WAC 246-865-060

Extended care facility—Pharmaceutical services, allowing
pharmacies to register as a controlled substance registrant to
receive outdated, discontinued, or unwanted controlled sub-
stance prescriptions from extended care facilities.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.64.005(7).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Recent changes to Depart-
ment of Ecology rules prohibit the disposal of controlled sub-
stances into sewer or solid waste systems. Extended care
facilities are accumulating large numbers of controlled sub-
stance prescriptions that they have no means to destroy.
Amending rules to allow pharmacies to receive these pre-
scriptions from extended care facilities for disposal will pro-
tect public health and safety by eliminating access to poten-
tially dangerous drugs.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Drug Enforcement Administration (DEA) also reg-
ulates the distribution and control of controlled substances.
DEA will be notified of stakeholder meetings.

Process for Developing New Rule: Collaborative rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lisa Salmi, Department of Health,
Board of Pharmacy, P.O. Box 47863, Olympia, WA 98504-
7863, Lisa.Salmi@doh.wa.gov, phone (360) 236-4828, fax
{(360) 586-4359.

October 20, 2004

Steven Saxe
Executive Director

Preproposal

PREPROPOSAL



PREPROPOSAL

WSR 04-21-079

WSR 04-21-079
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Nursing Care Quality Assurance Commission)
[Filed October 20, 2004, 8:52 am.}

Subject of Possible Rule Making: WAC 246-840-010,
246-840-020, 246-840-030, 246-840-040, 246-840-050, 246-
840-060, 246-840-070, 246-840-080, 246-840-090, 246-840-
565, 246-840-760, and 246-840-920, nursing definitions,
applications and licensure.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.79.110.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: During a rules review pro-
cess the commission identified these rules as needing amend-
ment to be clearer and in compliance with the statute. The
definition rules, as well as all application and licensure rules,
are outdated. Some existing rules contain requirements that
are no longer necessary or can be obtained in other less
restrictive ways. Also additional clarity in the rule would
benefit practitioners. In 2004, chapter 262, Laws of 2004,
passed which requires an official transcript for licensure as a
nurse and allows a practical nurse who has completed a non-
traditional registered nurse program to obtain the required
clinical experience needed for a registered nurse license. As
a result, rules need to be amended to ensure they accurately
reflect the statute.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Collaborative rule
writing. A public rules writing workshop will be held with
interested members of the public. Video conferencing will be
utilized to involve stakeholders from various locations across
the state. An invitation will be mailed to all persons who
have asked to be on the interested persons mailing list. In
addition, other identified individuals will be added to the e-
mail list serve mailing and all will receive an invitation to
participate in the rules writing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kendra Pitzler, Program Manager,
P.O. Box 47864, Olympia, WA 98504, phone (360) 236-
4723, fax (360) 236-4738, e-mail Kendra.Pitzler@doh.wa.
gov.

September 13, 2004

Paula R. Meyer, RN, MSN

: Executive Director
Nursing Care Quality Assurance Commission

WSR 04-21-082
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed October 20, 2004, 9:10 a.m.]

Subject of Possible Rule Making: WAC 16-470-108
through 16-470-130, the department is reviewing its regula-
tions relating to apple maggot and plum curculio, nonnative
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insect pests potentially affecting tree fruit industries and
related crops in all parts of the state. The department may
amend the current rule language so that the requirements: (1)
Reflect the most recent scientific data about these insects, (2)
are easier to read and understand, (3) reflect current industry
practices and needs, (4) incorporate current national and
international regulatory standards as appropriate, and (5)
facilitate compliance.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 17.24 and 34.05 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Due to changing interna-
tional phytosanitary standards, apple maggot population
dynamics, and industry practices, it is necessary to reevaluate
and update regulations governing permitting and shipping
fruit commodities into, out of, and within the state and to
review procedures for possible future regulatory actions to
deal with apple maggot and plum curculio.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Department staff
will discuss any proposed amendments with affected stake-
holders, particularly membership of a statewide advisory
committee, the Apple Maggot Working Group. Affected
stakeholders will also have an opportunity to submit written
comments on the proposed rules during the public comment
period and will be able to present oral testimony at the public
hearing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary A. Martin Toohey, Assistant
Director, Washington State Department of Agriculture, Plant
Protection Division, P.O. Box 42560, Olympia, WA 98504-
2560, phone (360) 902-1907, fax (360) 902-2094, e-mail
mtoohey @agr.wa.gov; or Brad White, Pest Program Man-
ager, Washington State Department of Agriculture, Plant
Protection Division, P.O. Box 42560, Olympia, WA 98504-
2560, phone (360) 902-2071, fax (360) 902-2094, e-mail
bwhite @agr.wa.gov.

October 20, 2003 [2004]

Mary A. Martin Toohey
Assistant Director

WSR 04-21-084
PREPROPOSAL STATEMENT OF INQUIRY
EMPLOYMENT SECURITY DEPARTMENT
[Filed October 20, 2004, 9:37 a.m)]

Subject of Possible Rule Making: Adopt rules to imple-
ment changes contained in chapter 4, Laws of 2003 2nd sp.s.
(2ESB 6097) to the unemployment compensation program.
For unemployment benefits, the rules will clarify require-
ments related to part-time workers, modify provisions
regarding partially unemployed workers, define terms, and
make housekeeping changes necessary to update existing
rules.
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Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 50.12.010, 50.12.040, and 50.12.042.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The legislation authorizes
the payment of benefits for the first time to certain individu-
als seeking only part-time work. Rules are needed to clarify
eligibility requirements for these workers. Rules concerning
partially unemployed workers will be revised to clarify the
distinction between this population and part-time workers eli-
gible for unemployment benefits under RCW 50.20.119.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Labor (USDOL)
reviews the state’s administration of the unemployment insur-
ance program to ensure conformity to federal statutes and
regulations. The state has broad flexibility in the implemen-
tation of unemployment insurance laws as long as conformity
is maintained. The proposed regulations will be shared with
USDOL prior to adoption.

Process for Developing New Rule: The department
intends to hold informal meetings with stakeholders and
interested parties to obtain input on the proposed rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Persons interested in attending meetings to discuss
the proposed rules should contact Juanita Myers, Unemploy-
ment Insurance Rules Coordinator, Employment Security
Department, P.O. Box 9046, Olympia, WA 98507-9046,
phone (360) 902-9665, fax (360) 902-9799, e-mail jmyers@
esd.wa.gov.

October 19, 2004
Dr. Sylvia P. Mundy
Commissioner

WSR 04-21-085
PREPROPOSAL STATEMENT OF INQUIRY
EMPLOYMENT SECURITY DEPARTMENT
[Filed October 20, 2004, 9:37 a.m.}

Subject of Possible Rule Making: Adopt rules related to
the collection of unemployment insurance contributions.
Topics include rules concerning predecessor and successor
employers, clarification of rules regarding the assessment
and collection of employer penalties, definition of terms
related to predecessor/successor employers and employer
penalties, rules related to the transition of employer accounts
from the standard industrial classification (SIC) system to the
North American Industrial Classification System (NAICS),
and rules concerning the tax rates effective 2005.

Statutes Authorizing the Agency.to Adopt Rules on this
Subject: RCW 50.12.010, 50.12.040, and 50.12.042.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Chapter 4, Laws of 2003 2nd
sp.s. (2ESB 6097) made substantive revisions to the unem-
ployment insurance program. The legislation revised provi-
sions related to predecessor and successor employers, adopt-
ing new terms and imposing additional penalties. In addition,
Public Law 108-295 was passed by congress and requires

(9]
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additional changes pertaining to predecessor-successor
employers. The new state law increases the penalty for
employers who file untimely tax reports, and adds new pen-
alties for employers filing tax reports that are incomplete, in
an incorrect format, or that intentionally misrepresent the
employer's payroll. The rules will be modified to clarify how
these penalties will be assessed and collected. Rules regard-
ing the transition from SIC to NAICS and the revised tax
rates will clarify for the employer community how the
department will implement these sections of the state legisla-
tion.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Labor (USDOL)
reviews the state’s administration of the unemployment insur-
ance program to ensure conformity to federal statutes and
regulations. The state has broad flexibility in the implemen-
tation of unemployment insurance laws as long as conformity
is maintained. The proposed regulations will be shared with
USDOL prior to adoption.

Process for Developing New Rule: The department
intends to hold informal meetings with stakeholders and
interested parties to obtain input on the proposed rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Persons interested in attending meetings to discuss
the proposed rules should contact Juanita Myers, Unemploy-
ment Insurance Rules Coordinator, Employment Security
Department, P.O. Box 9046, Olympia, WA 98507-9046,
phone (360) 902-9665, fax (360) 902-9799, e-mail jmyers@
esd.wa.gov.

October 19, 2004
Dr. Sylvia P. Mundy

Commissioner

WSR 04-21-090
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed October 20, 2004, 10:03 a.m.]

Subject of Possible Rule Making: WAC 458-20-228
Returns, remittances, penalties, extensions, interest, stay of
collection.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300 and 82.01.060(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This rule discusses the
responsibility of taxpayers to timely pay their tax liabilities,
and the acceptable methods of payment. The rule explains
the statutory due dates for persons remitting excise tax
returns, and the interest and penalties imposed by law when a
taxpayer fails to pay the correct amount of tax on time. The
department is only authorized to waive interest or penalties
under limited circumstances. The rule provides examples of
circumstances that qualify for a waiver of interest or penal-
ties, and explains how a taxpayer may request a waiver. A
revision of this rule is currently being considered to incorpo-
rate provisions of chapter 13, Laws of 2003, 1st sp.s., which

Preproposal
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changed the due date for persons filing monthly excise tax
returns with the department from the 25th to the 20th of the
following month. This legislation also made changes to the
penalty provisions for the delinquent payment of taxes.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, fax,
or at the public meeting. Oral comments will be accepted at
the public meeting. A preliminary draft of the proposed
changes is available upon request. Written comments on
and/or requests for copies of the rule may be directed to Pat
Moses, Interpretations and Technical Advice Unit, P.O. Box
47453, Olympia, WA 98504-47453 [98504-7453], phone
(360) 570-6116, fax (360) 586-5543, e-mail PatM@dor.wa.
gov.

Public Meeting Location: Capital Plaza Building, 4th
Floor, L&P Large Conference Room, 1025 Union Avenue
S.E., Olympia, WA, on November 30, 2004, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.
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October 20, 2004
Alan R. Lynn
Rules Coordinator

Preproposal [10]
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WSR 04-21-021
PROPOSED RULES
WASHINGTON STATE PATROL
[Filed October 13, 2004, 12:02 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
17-132.

Title of Rule and Other Identifying Information: Chap-
ter 204-74A WAC, Standards for school bus warning lamps.

Hearing Location(s): Washington State Patrol, General
Administration Building, Commercial Vehicle Division,
Room G3, 210 11th Avenue S.W., Olympia, WA 98504-
2600, on November 23, 2004, at 1:00 p.m.

Date of Intended Adoption: December 20, 2004.

Submit Written Comments to: Ms. Christine Fox, P.O.
Box 42614, Olympia, WA 98504-2614, e-mail Chris-
tine.Fox @wsp.wa.gov, fax (360) 586-8233, by November
21, 2004.

Assistance for Persons with Disabilities: Contact Ms.
Christine Fox by November 21, 2004, (360) 753-3697.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The current WAC
is outdated, and the update is necessary in order to stay cur-
rent with the changing technology of school bus warning
lamp systems.

Reasons Supporting Proposal: These revisions to this
chapter were created in conjunction with the Office of the
Superintendent of Public Instruction in order to update the
rules since manufacturing of school buses has changed in
relation to warning lamps.

Statutory Authority for Adoption: RCW 46.37.290 and
46.37.005.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Updating this WAC is in accordance with Gov-
ernor Gary Locke's executive order regarding regulatory
improvement.

Name of Proponent: Office of Superintendent of Public
Instruction, public.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Ms. Christine Fox, Equip-
ment and Standards Unit, P.O. Box 42614, Olympia, WA
98504-2614, (360) 753-3697.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The changes/modifica-
tions outlined in the rule are optional and would not signifi-
cantly impact any small business.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Ms. Christine Fox, P.O. Box 42614,
Olympia, WA 98504-2614, phone (360) 753-3697, fax (360)
586-8233, e-mail Christine.Fox @ wsp.wa.gov.

October 7, 2004

Lowell Porter
Chief

WSR 04-21-021

AMENDATORY SECTION (Amending WSR 90-18-047,
filed 8/30/90, effective 9/30/90)

WAC 204-74A-040 Eight lamp warning system. (1)
The warning system shall consist of a total of eight lamps,
two amber and two red on both the front and the rear of the
bus. The lamps shall conform to SAE Standard J887a, J1318
or that standard in effect for such lamps at the time of the
manufacture of such lamps.

(2) The warning lamps shall be mounted as high as prac-
ticable on the bus body and as near the outside edges of the
body as curvature permits. ((Metal)) Shielding shall be pro-
vided to protect the lamps from the elements, and the back-
ground upon which the lamps are mounted shall be painted
black. Such background shall extend a minimum of three
inches outward from the lamps.

(3) The amber lamps shall be mounted inboard of the red
lamps. All lamps shall be mounted and aimed as specified in
Federal Motor Vehicle Safety Standard 108 and SAE Stan-
dard J887a, and shall be clearly visible from a distance of at
least five hundred feet in normal sunlight.

AMENDATORY SECTION (Amending WSR 94-01-179,
filed 12/22/93, effective 1/22/94)

WAC 204-74A-050 Operation of lamps. (1) Operation
of the warning lamp system shall be in compliance with
FMVSS 108. Activation of the warning lamp sequence shall
begin only by means of a manually-operated switch. Such
activation will cause the right and left amber lamps to flash
alternately until the stop signal arm is extended, or the bus
entrance door is opened, at which time the amber lamps shall
be automatically deactivated and the right and left red lamps
shall be automatically activated. Whenever the warning lamp
system has been activated, opening of the entrance door shall
automatically deactivate the amber lamps, cause the stop sig-
nal arm to extend, and activate the red lamps. Automatic
extension of the stop signal arm does not apply to systems
equipped with a manually operated stop signal arm. All
lamps shall flash at a rate from sixty to one hundred twenty
times per minute and shall reach full brilliance during each
cycle.

(2) Lamp controls shall consist of:

(a) The master or sequencing switch which shall be in
plain view and mounted within easy reach of the driver, and
which shall activate the system sequencing and deactivate the
system at any time during the sequence.

(b) An override switch which shall automatically acti-
vate the red lamps whenever the stop signal arm is extended
even though the master control switch is turned off, and
which shall automatically deactivate the amber lamps if pre-
viously activated regardless of the then present normal state
of sequencing or entrance door position. Such override
switch shall be designed and installed so as to function with
air, vacuum, electric, or manually operated stop signal arms.
The stop signal arm shall be capable of being extended at any
time, regardless of the position of the entrance door. The
opening of the entrance door shall not cause extension of the
stop signal arm, or the activation of the red lamps unless the
master switch has been activated.

Proposed
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(c) A minimum of two pilot lamps, one amber and one
red, each of which shall flash when the like colored warning
lamps are in operation. Pilot lamps which show the operation
of each individual lamp are permissible. All pilot ((lamps))
indicators shall be located so as to be clearly visible to the
driver.

(3) The waming lamp system shall be operated in accor-
dance with the regulations set forth in chapter 392-145 WAC.

AMENDATORY SECTION (Amending WSR 92-09-050,
filed 4/13/92, effective 5/14/92)

WAC 204-74A-060 Additional hazard strobe lamp.
(1) In addition to the eight lamp warning system, each bus
may be equipped with a single additional hazard strobe lamp.
Such lamps must meet the Class I requirements of SAE Stan-
dard J1318, 360 degree gaseous discharge warning lamp.

(2) A clear lens strobe lamp, less than eight inches in
height, may be mounted on the centerline of the roof in the
rear one-half of the bus. At no time shall the lamp be mounted
any closer than six feet from the rear of the bus measured
from a vertical plane tangent to the rearmost point of the bus

body. If the bus is equipped with a roof hatch falling within
the above mentioned measurements, the strobe lamp may be

located directly behind the roof hatch.
(3) The hazard strobe lamp will be activated by a switch

independent of all other lamp switches. The hazard strobe
lamp switch shall be plainly labeled and have a pilot lamp
that shall indicate when the lamp is in operation.

(4) The use of a hazard strobe lamp is permitted only
when the bus is occupied with school children and one or
more of the following conditions exist:

(a) The bus is in motion in inclement, sight obscuring
conditions, including but not limited to rain, fog, snow, and
smoke;

(b) There is a need to improve the visibility of the bus
when stopping, standing, or starting onto a highway;

(c¢) There is limited visibility caused by geographic haz-
ards such as winding roadways, hills, trees, buildings, etc.

The strobe lamp shall not be activated solely because of
darkness.

WSR 04-21-037
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Filed October 15, 2004, 12:23 p.m.]

Continuance of WSR 04-17-057.

Preproposal statement of inquiry was filed as WSR 04-
05-103.

Title of Rule and Other Identifying Information: WAC
480-62-218 Point protection, WUTC Docket No. TR-
040151.

Hearing Location(s): Commission Hearing Room 206,
Second Floor, Chandler Plaza Building, 1300 South Ever-
green Park Drive S.W., Olympia, WA 98504, on December
10, 2004, at 9:30 a.m.

Date of Intended Adoption: December 10, 2004.

Proposed
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Submit Written Comments to: Carole J. Washburn, Sec-
retary, P.O. Box 47250, Olympia, WA 98504-7250, e-mail
records@ wutc.wa.gov, fax (360) 586-1150, by November
19, 2004. Please include Docket No. TR-040151 in your
communication.

Assistance for Persons with Disabilities: Contact Mary
DeYoung by December 8, 2004, TTY (360) 586-8203 or
(360) 664-1133.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposal
would add to rules governing railroad operations a rule
addressing point protection. The proposed rule would require
railroads to protect the leading end of train movements to add
safety for employees that might be present on the tracks
ahead of the movement, vehicles using road crossings, and
trains on connected tracks.

The purpose of this continuance of WSR 04-17-057 is to
provide notice of a change in the adoption and hearing dates
for this rule making from October 13, 2004, to December 10,
2004. In addition, the commission seeks comments from
interested persons by November 19, 2004, to assist the com-
mission in determining whether it has adequate state statutory
authority to adopt the proposed rule.

Name of Proponent: Washington Utilities and Transpor-
tation Commission, governmental.

Name of Agency Personnel Responsible for Drafting:
Mike Rowswell, Rail Safety Manager, 1300 South Evergreen
Park Drive S.W., Olympia, WA 98504, (360) 664-1265;
Implementation and Enforcement: Carole J. Washburn,
Executive Secretary,

October 15, 2004

Carole J. Washburn
Executive Secretary
by C. Robert Wallace

WSR 04-21-048
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Filed October 18, 2004, 8:38 a.m.)

Continuance of WSR 04-15-141.

Preproposal statement of inquiry was filed as WSR 01-
17-048.

Title of Rule and Other Identifying Information: Chap-
ter 480-93 WAC, Gas companies—Safety, WUTC Docket
No. UG-011073.

Hearing Location(s): Commission Hearing Room 206,
Second Floor, Chandler Plaza Building, 1300 South Ever-
green Park Drive S.W., Olympia, WA 98504, on February 9,
2005, at 9:30 a.m.

Date of Intended Adoption: February 9, 2005.

Submit Written Comments to: Carole J. Washburn, Sec-
retary, P.O. Box 47250, Olympia, WA 98504-7250, e-mail
records@wutc.wa.gov, fax (360) 586-1150, by December 22,
2004. Please include Docket No. UG-011073 in your com-
munication.
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Assistance for Persons with Disabilities: Contact Mary
DeYoung by February 7, 2005, TTY (360) 586-8203 or (360)
664-1133.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules are intended to ensure the safety of gas pipeline opera-
tions and to promote safety for the citizens of Washington
state from the hazards of gas pipeline operations. The pro-
posed rules are intended to implement the requirements of
Executive Order 97-02, requiring agencies to review signifi-
cant rules for need; effectiveness and efficiency; clarity;
intent and statutory authority; cost and faimess. The proposal
repeals some of the existing rules that are no longer neces-
sary, adds rules to clarify existing federal rules which the
commission adopts by reference, and includes new rules that
are more stringent than federal rules, such as adding "new
construction” as an activity included as a covered task. The
proposed rules include new rules for defining "timeframes"”
used throughout the chapter, and addressing protection of
exposed plastic pipe.

The purpose of this continuance of WSR 04-15-141 is to
provide notice of a change in the adoption and hearing dates
for this rule making from October 27, 2004, to December 10,
2004. In addition, the continuance is necessary to allow suf-
ficient time for the commission to file a supplemental CR-
102, Notice of proposed rule making, with the code reviser by
mid-November, and allow sufficient time for interested per-
sons to file comments concerning any changes to the pro-
posed rule published in WSR 04-15-141.

Name of Proponent: Washington Utilities and Transpor-
tation Commission, governmental.

Name of Agency Personnel Responsible for Drafting:
Mike Rowswell, Rail Safety Manager, 1300 South Evergreen
Park Drive S.W., Olympia, WA 98504, (360) 664-1265;
Implementation and Enforcement: Carole J. Washburn,
Executive Secretary, 1300 South Evergreen Park Drive S.W.,
Olympia, WA 98504, (360) 664-1174.

October 18, 2004
Carole J. Washburn
Executive Secretary

by C. Robert Wallace

WSR 04-21-049
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed October 18, 2004, 1:16 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
18-040.

Title of Rule and Other Identifying Information: Chap-
ter 308-56A WAC, Certificates of title—Motor vehicles, etc.,
WAC 308-56A-505 Elimination of manufactured home cer-
tificate of ownership.

[3]
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Hearing Location(s): Department of Licensing, Confer-
ence Room 107, 1125 Washington Street S.E., Olympia, WA
98507, on November 23, 2004, at 11 a.m.

Date of Intended Adoption: December 21, 2004.

Submit Written Comments to: Dale R. Brown, P.O. Box
2957, 1125 Washington Street S.E., Olympia, WA 98507-
2957, e-mail dbrown@dol.wa.gov, fax (360) 902-3827, by
November 22, 2004.

Assistance for Persons with Disabilities: Contact Dale
R. Brown by November 22, 2004, TTY (360) 664-8885.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The last amend-
ment to WAC 308-56A-505(5) existing reference to a $25.00
fee was deleted although the regulation continued to indicate
that a fee would be charged for manufactured home certifi-
cate of title elimination. This proposed rule would clarify the
statutory requirement for a fee amount to be set in rule.

Reasons Supporting Proposal: This proposal will pro-
vide the public with a clear statement of fee and other
requirements.

Statutory Authority for Adoption: RCW 65.20.090.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Katherine Iyall Vasquez, 1125 Washington Street S.E.,
Olympia, WA, (360) 902-3718; Implementation and
Enforcement: Lynda Henriksen, 1125 Washington Street
S.E., Olympia, WA, (360) 902-3811.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.030 (1)(a). The proposed rule making does not impose
more than a minor cost on businesses in the industry.

A cost-benefit analysis is not required under RCW
34.05.328. The contents of the proposed rules are explicitly
and specifically dictated by statute.

October 18, 2004
Steve Boruchowitz
Policy and Projects Office

AMENDATORY SECTION (Amending WSR 04-08-081,
filed 4/6/04, effective 5/7/04)

WAC 308-56A-505 Elimination of manufactured
home certificate of ownership (title)—Eligibility. (1) May
I eliminate the certificate of ownership (title) on my man-
ufactured home? You may eliminate the certificate of own-
ership (title) on your manufactured home provided you own
or are purchasing the manufactured home and the land to
which it is affixed as defined in RCW 65.20.020 and
65.20.030.

(2) How do I apply to eliminate the certificate of own-
ership on my manufactured home? You must complete,
record and submit a manufactured home application. The
application to eliminate the certificate of ownership under
chapter 46.12 RCW, and record ownership as real property
under chapter 65.20 RCW or to transfer ownership in real
property to a title under chapter 46.12 RCW, must be signed
by all persons having an interest in the land and the manufac-
tured home as defined in RCW 65.20.020.
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(3) What conditions must be met before the certifi-
cate of ownership can be eliminated? The following con-
ditions must be met before the certificate of ownership will
be eliminated:

(a) The manufactured home must be affixed or be in the
process of being affixed to the land.

(b) The building permit office certification box on the
elimination application must be completed by the issuing
authority stating that the home was affixed or that a building
permit has been issued for this purpose as described in RCW
65.20.040(3).

(c) If a title company is involved in the elimination trans-
action, they must certify that the legal description of the land
is true and correct per real property records.

(d) The county auditor's recording office must certify
that the manufactured home application has been completed
correctly and that the applicant has sufficient documentation
to proceed with recording the application.

(e) The completed application must be recorded with the
county auditor's office in the county where the manufactured
home and land are located.

(f) After recording, the original or a certified copy of the
elimination application and any other documents required by
the department must be submitted to a vehicle licensing
office to complete the elimination process with the appropri-
ate fees. A confirmation letter is sent from the department
confirming the elimination of the certificate of ownership.

(g) Failure to finalize the elimination process with a
vehicle licensing office will render the elimination incom-
plete until such time the original or certified copy of the
recorded application and any other documents required by
the department are submitted to a vehicle licensing office
with the appropriate fees.

(4) How do 1 complete the elimination of my manu-
factured home certificate of ownership with the depart-
ment? ((Yeu-must-submit-the orded-manufaetured-he
applieation)) After recording the original or a certified copy
of the elimination application and any other documents
required. it must be submitted to the department for process-
ing and pay the applicable fees. After it has been processed,
you will receive a confirmation letter from the department
that your manufactured home certificate of ownership has
been eliminated.

(5) What are the fees for elimination of a manufac-
tured home title? The fees for elimination of a manufac-
tured home title are as follows:

(a) Fees as provided in RCW 46.01.140 for each applica-
tion.

(b) Fees as provided in RCW 46.12.040 for each applica-
tion.

(c) A fee for each application to transfer a new or used
manufactured home as provided in RCW 59.22.080.

(d) A fee of twenty-five dollars for each application to
((defray)) cover the cost of processing documents and per-

forming services as ((required-by-chapter65:26)) described in
RCW 65.20.090.

Proposed

Washington State Register, Issue 04-21

WSR 04-21-050
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed October 18, 2004, 1:18 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
09-060.

Title of Rule and Other Identifying Information: WAC
308-96A-079 Helping Kids Speak license plate, this rule
establishes terms and conditions for the use of Helping Kids
Speak special license plates, established as a result of SSB
6688 of the 58th legislative 2004 regular session.

Hearing Location(s): Department of Licensing, Confer-
ence Room 107, 1125 Washington Street S.E., Olympia, WA
98507, on November 29, 2004, at 10:00 a.m.

Date of Intended Adoption: December 21, 2004.

Submit Written Comments to: Dale R. Brown, P.O. Box
2957, 1125 Washington Street S.E., Olympia, WA 98507-
2957, e-mail dbrown@dol.wa.gov, fax (360) 902-3827, by
November 28, 2004.

Assistance for Persons with Disabilities: Contact Dale
R. Brown by November 28, 2004, TTY (360) 664-8885.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the proposal is to establish rules to obtain Helping Kids
Speak special license plates. The anticipated effect will be
communicating to the public the criteria for receiving Help-
ing Kids Speak special license plates.

Reasons Supporting Proposal: Clear rules establish
terms and conditions for the new special license plate, allow-
ing the public to obtain the plates.

Statutory Authority for Adoption: RCW 46.16.316.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Katherine Iyall Vasquez, 1125 Washington Street S.E.,
Olympia, WA, (360) 902-3718; Implementation and
Enforcement: Jennifer Dana, 1125 Washington Street S.E.,
Olympia, WA, (360) 902-3710.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.030 (1)(a). The proposed rule making does not impose
more than a minor cost on businesses in the industry.

A cost-benefit analysis is not required under RCW
34.05.328. The contents of the proposed rules are explicitly
and specifically dictated by statute.

October 18, 2004
Steve Boruchowitz
Policy and Projects Office

NEW SECTION

WAC 308-96A-079 Helping Kids Speak special vehi-
cle license plate series. (1) When ownership of a vehicle
issued "Helping Kids Speak license plate(s)" is sold,
traded, or otherwise transferred, what happens to the
plate(s)? The special license plate owner may relinquish the
plate(s) to the new vehicle owner or remove the plate(s) from
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the vehicle for transfer to a replacement vehicle. License
plate transfer fees apply.

(2) Will any new fees be charged when the Helping
Kids Speak license plate(s) are transferred? If the regis-
tration expiration date for the new vehicle is later than regis-
tration expiration date of the previous vehicle the fee for the
Helping Kids Speak plate will be charged at the rate of one-
twelfth of the annual Helping Kids Speak plate(s) fee for each
exceeding month and partial month. If the new registration
expiration date is sooner than the previous registration expi-
ration date, a refund will not be made for the remaining reg-
istration period.

(3) May Helping Kids Speak license number plates be
replaced with the same number if they become lost,
defaced, or destroyed? Yes. Upon the loss, defacement, or
destruction of one or both Helping Kids Speak license
plate(s), the owner must make application for new Helping
Kids Speak or other license plate(s) and pay the fees
described in RCW 46.16.270. See note following subsection
(5) of this section.

(4) Will Helping Kids Speak license plate(s) ever need
replacing? Yes, the Helping Kids Speak license plate(s) are
subject to the mandatory vehicle license plate replacement
schedule.

(5) When replacing Helping Kids Speak license
plate(s), is the same license plate number/letter combina-
tion issued? Yes. If the vehicle owner requests and pays the
fees described in RCW 46.16.233, the Helping Kids Speak
license plate(s) may be replaced with the same number/letter
combination as shown on the vehicle computer record.

If the license plate(s) have been reported as stolen or if the
department record indicates the plate has been stolen, the
same number/letter combination will not be issued. This is

a law enforcement issue and is for the protection of the pub-
lic.

Note:

WSR 04-21-051
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed October 18, 2004, 1:20 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
12-009.

Title of Rule and Other Identifying Information: Chap-
ter 308-63 WAC, Wreckers, WAC 308-63-090 Wreckers—
Records and procedures for monthly reports.

Hearing Location(s): Department of Licensing, Confer-
ence Room 107, 1125 Washington Street S.E., Olympia, WA
98507, on November 30, 2004, at 10:00 a.m.

Date of Intended Adoption: December 21, 2004,

Submit Written Comments to: Dale R. Brown, P.O. Box
2957, 1125 Washington Street S.E., Olympia, WA 98507-
2957, e-mail dbrown@dol.wa.gov, fax (360) 902-3827, by
November 29, 2004.

Assistance for Persons with Disabilities: Contact Dale
R. Brown by November 29, 2004, TTY (360) 664-8885.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To provide the

[s]

WSR 04-21-051

vehicle wrecker industry, who requests access, an option to
utilize the department's destroyed vehicle reporting online
system to submit their monthly wrecker reports that update
the vehicle record immediately. This rule also seeks to clar-
ify that the wrecker shall maintain the original evidence of
ownership documentation with a copy of their electronically
filed or written monthly report within their files for three
years.

Reasons Supporting Proposal: To provide wreckers with
an additional means of submitting the monthly report and
establishes retention and consistency in documentation main-
tained by the industry.

Statutory Authority for Adoption: RCW 46.01.110.

Statute Being Implemented: Chapter 46.44 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Katherine Iyall Vasquez, 1125 Washington Street S.E.,
Olympia, WA, (360) 902-3718; Implementation and
Enforcement: Sheila Gilkey, 1125 Washington Street S.E.,
Olympia, WA, (360) 902-3673.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.030 (1)(a). The proposed rule making does not impose
more than a minor cost on businesses in the industry.

A cost-benefit analysis is not required under RCW
34.05.328. The contents of the proposed rules are explicitly
and specifically dictated by statute.

October 18, 2004
Steve Boruchowitz
Policy and Projects Office

AMENDATORY SECTION (Amending WSR 02-19-036,
filed 9/10/02, effective 10/11/02)

WAC 308-63-090 Wreckers—Records and proce-
dures for monthly reports. What records must I keep and
how do I handle the monthly report? (1) Wrecker books
and files(( intad j
shall)) must contain the following:

(a) A record of each vehicle or part acquired ((giving))
that includes:

(i) A description of the wrecked vehicle or major compo-
nent part as defined in RCW 46.80.010 by make, model, year,
« j 5 —the))
vehicle identification number and "yard number" assigned at
the time the vehicle or major component part was placed in
the wrecking yard;

(ii) The date purchased or acquired by the wrecker, and
the name of the person, firm or corporation from which the
vehicle or part was obtained;

(iii) The certificate of title number if registered in a title
state, or registration number if a nontitle state; or description
of the document used in lieu of title, such as an affidavit of
sale or a bill of sale for a vehicle or vehicle part;

(iv) The name of the state and license number in the state
that a vehicle was last registered; and

(v) A statement indicating whether any used car or truck
at Jeast six years but not more than twenty years old met the
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market value threshold amount immediately before it was
wrecked, destroyed or damaged, as required by RCW
46.12.070 and WAC 308-56A-460(3). If this statement is not
provided, when required, the department will treat the vehicle
as if the wrecker indicated that the market value threshold
was met when required.

(b) A record of the disposition of the motor, body, and
major component parts giving the name of the person pur-

chasing the part(s), if any. Sales to scrap processors shall be .

accompanied by an invoice or bill of sale, listing each vehicle
by its yard number. The wrecker ((sheH)) must retain a copy
of such invoice or bill of sale for purposes of inspection for
three years.

These records will be subject to inspection by authorized
representatives of the department and law enforcement offi-
cials during regular business hours. The foregoing informa-
tion shall be entered in the wrecker's records within two busi-
ness days of the event requiring the entry, such as receipt of a
vehicle.

(2) ((The-wreckermust-furnish-writtenreperts:)) For the
purposes of RCW 46.80.090, wrecker monthly reports sub-
mitted electronically through the department's on-line report-

ing system is the same as filing a written monthly report. By
the tenth of the month following acquisition of vehicles

entered into the wrecking yard inventory, each wrecker must
submit a written or electronic report on the form prescribed
by the department documenting those vehicles were acquired
and entered into the wrecking yard inventory during the pre-
vious month. Vehicles being held in the segregated storage
area awaiting ownership documents, pursuant to WAC 308-

63-070(8), will not be reported. ((Fhe-report-shail-be-made-in

's-files-)) If no vehicles
were acquired during that month, the monthly report must be
sent in stating "none." The written report ((shal-eentain))
must be made in duplicate. The original written report must
be sent to the department containing such information ((fer

i i3)) as required ((te-keep)) by
subsection (1)(a)(i), (ii), (iii), (iv), and (v) of this section. The
written report must be accompanied by photocopies of prop-
erly endorsed certificates of title or other adequate evidence

of ownership and registration certificates((;-provided-that

0 o g > >

shal-be-kept)). A duplicate copy of the report must be
retained in the wrecker's file for three years accompanied by
the original evidence of ownership documents. When

reported electronically, the department's printed confirmation
receipt must be retained for the wrecker's file for three years
accompanied by the original evidence of ownership docu-
ments.

Records on acquisition and sales of vehicle parts need
not be included in reports submitted to the department, but
records must be kept for three years from date of purchase
and made available for inspection.

(3) Identity of vehicles in yard. All vehicles placed in the
yard ((sheH)) must be identified by a yard number as assigned
in the wrecker's records with numerals marked so as to be
clearly visible and legible. If a part of a vehicle is sold which
has the number on it, the yard number of the vehicle ((shaib)
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must be ((remarked)) placed in another location on the vehi-
cle.

WSR 04-21-056
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed October 18, 2004, 2:57 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
16-044.

Title of Rule and Other Identifying Information: Rules
pertaining to commercial sales of an unclassified marine
invertebrate (krill).

Hearing Location(s): Shilo Inn, Ocean Shores Boule-
vard N.W., Ocean Shores, WA 98569, on December 3-4,
2004, begins 8:00 a.m. December 3rd.

Date of Intended Adoption: December 3, 2004,

Submit Written Comments to: Evan Jacoby, 600 Capitol
Way North, Olympia, WA 98501-1091, e-mail jacobesj@
dfw.wa.gov, fax (360) 902-2155, by December 2, 2004.

Assistance for Persons with Disabilities: Contact Susan
Yeager by November 22, 2004, TTY (360) 902-2207 or
(360) 902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the proposal is to prohibit the commercial harvest, sale and
traffic in krill. The anticipated effect is to prevent human
exploitation of and competition for a resource that provides a
substantial food source to baleen whales and many exploited
populations of marine fish.

Reasons Supporting Proposal: Commercial krill fisher-
ies are prohibited in the coastal states of Oregon and Califor-
nia and this would allow and provide for Washington to pre-
vent harvest from marine waters being sold or trafficked
through Washington.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington Department of Fish
and Wildlife, governmental.

Name of Agency Personnel Responsible for Drafting:
Morris Barker, Natural Resources Building, 1111 Washing-
ton Street S.E., Olympia, WA, (360) 902-2826; Implementa-
tion: Lew Atkins, Natural Resources Building, 1111 Wash-
ington Street S.E., Olympia, WA, (360) 902-2651; and
Enforcement: Bruce Bjork, Natural Resources Building,
1111 Washington Street S.E., Olympia, WA, (360) 902-
2373.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

1. Description of the Reporting, Record-keeping, and
Other Compliance Requirements of the Proposed Rule: Rule
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prohibits commercial harvest and trafficking in krill, an
unclassified marine invertebrate.

2. Kinds of Professional Services That a Small Business
is Likely to Need in Order to Comply with Such Require-
ments: No professional services required.

3. Costs of Compliance for Businesses, Including Costs
of Equipment, Supplies, Labor, and Increased Administrative
Costs: There are no costs for compliance.

4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue? No loss of sales or revenue will
occur. ‘

5. Cost of Compliance for the 10% of Businesses That
are the Largest Businesses Required to Comply with the Pro-
posed Rules Using One or More of the Following as a Basis
for Comparing Costs: '

1. Cost per employee;

2. Cost per hour of labor; or

3. Cost per one hundred dollars of sales.

There are no costs of compliance.

6. Steps Taken by the Agency to Reduce the Costs of the
Rule on Small Businesses or Reasonable Justification for Not
Doing So: The agency has not taken any steps to reduce costs
as there are no small businesses involved in this fishery.

7. A Description of How the Agency will Involve Small
Businesses in the Development of the Rule: Small business
may become involved through the public hearing process
conducted under the auspices of the Fish and Wildlife Com-
mission.

8. A List of Industries That will be Required to Comply

. with the Rule: Commercial fishing industries that could take
or sell krill.

A copy of the statement may be obtained by contacting
Evan Jacoby, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2930, fax (360) 902-2155, e-mail
jacobesj@dfw.wa.gov.

A cost-benefit analysis is not required under RCW
34.05.328. The rule is not a hydraulic rule proposal.

October 18, 2004

Evan Jacoby
Rules Coordinator

NEW SECTION

WAC 220-20-013 Unlawful possession and sale of
unclassified marine invertebrates. (1) It is unlawful to
deliver krill taken for commercial purposes from state or off-
shore waters into Washington state, and it is unlawful to pos-
sess krill taken for commercial purposes. Violation of this
subsection is punishable under RCW 77.15.140.

(2) It is unlawful to traffic in krill. Violation of this sub-
section is punishable under RCW 77.15.260.

WSR 04-21-057
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed October 18, 2004, 3:32 p-m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
16-086.

Title of Rule and Other Identifying Information: Part 1
of 2. Amending WAC 388-538-050 Definitions and 388-
538-060 Managed care and choice; and adding new WAC
388-538-061 Managed care provided through the Washing-
ton Medicaid integration partnership (WMIP) or Medi-
care/Medicaid integration program (MMIP).

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on November 23, 2004, at 10:00 a.m.

Date of Intended Adoption: Not sooner than November
24,2004.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p-m., November 23, 2004.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by November 19, 2004,
TTY (360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
revising the above referenced sections of the managed care
rules to incorporate the following changes: (1) Clarify exist-
ing language; (2) revise WAC 388-538-060 to remove lan-
guage regarding contract access standards and to simplify the
enrollment process for managed care clients; and (3) add new
WAC 388-538-061 to establish the Washington Medicaid
integration partnership (WMIP) and the Medicare/Medicaid
integration program (MMIP). These programs are designed
to slow the progression of illness and disability and better
manage Medicaid expenditures for the aged and disabled cli-
ent population.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: ESSB 5404, section 201(4),
chapter 25, Laws of 2003; section 201(4), chapter 276, Laws
of 2004, 42 U.S.C. 1396n (Sec. 1915(b) and (c) of the Social
Security Act of 1924); RCW 74.09.522.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting:
Wendy L. Boedigheimer, P.O. Box 45533, Olympia, WA
98504-5533, (360) 725-1306; Implementation and Enforce-
ment: Alison Robbins, P.O. Box 45530, Olympia, WA
98504-5530, (360) 725-1634.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rule amendments and concludes the
managed care organizations currently contracted with the
department employ more than fifty persons each and do not
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meet the definition of a small business under RCW 19.85.-
020; therefore the preparation of a comprehensive small busi-
ness economic impact statement is not required.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Alison Robbins, Medical Assistance
Care Coordination, P.O. Box 44530, Olympia, WA 98504-
5530, phone (360) 725-1634, fax (360) 753-7315, e-mail rob-
biaa@dshs.wa.gov.

October 15, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 03-18-109,
filed 9/2/03, effective 10/3/03)

WAC 388-538-050 Definitions. The following defini-
tions and abbreviations and those found in WAC 388-500-
0005, Medical definitions, apply to this chapter.

""Action'' means:

(1) The denial or limited authorization of a requested ser-
vice, including the type or level of service;

(2) The reduction, suspension, or termination of a previ-
ously authorized service;

(3) The denial, in whole or in part, of payment for a ser-
vice;

(4) The failure to provide services in a timely manner, as
defined by the state; or

(5) The failure of an MCO to act within the time frames
provided in 42 C.F.R. 438.408(b).

"Ancillary health services" means health services
ordered by a provider, including but not limited to, laboratory
services, radiology services, and physical therapy.

"Appeal” means a request by a provider or covered
enrollee for reconsideration of an action.

"Assign" or "assignment' means that the medical
assistance administration (MAA) selects a managed care
organization (MCO) or primary care case management
(PCCM) provider to serve a client ((whelives-ina-mandatory
enrollment-area-and)) who has failed to select an MCO or

PCCM provider.

"Auto_enrollment” means that MAA automatically
enrolls a client into an MCO in his or her area, rather than
waiting for the client to enroll with an MCO.

"Basic health ((8HD)) " or "BH" " means the health
care program authorized by chapter 70.47 RCW and admin-
istered by the health care authority (HCA). MAA considers
basic health to be third-party coverage, however, this does
not include basic health plus (BH+).

""Children with special health care needs'' means chil-
dren identified by ((the-depastment-of-soeial-and-health-ser-
viees€))DSHS((3)) as having special health care needs. This
includes:

(1) Children designated as having special health care
needs by the department of health (DOH) and served under
the Title V program;

(2) Children who meet disability criteria of Title 16 of
the Social Security Act (SSA); and

(3) Children who are in foster care or who are served
under subsidized adoption.
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"Client" means an individual eligible for any medical
program who is not enrolled with ((e-menaged-eare-ergeniza-
tion-QOMCO)-or-primary-care-case-management(PCEM))) an
MCO or PCCM provider. In this chapter, "client” refers to a
person before ((the-persen)) he or she is enrolled in managed
care, while "enrollee” refers to an individual eligible for any
medical program who is enrolled in managed care.

"Emergency medical condition" means a condition
meeting the definition in 42 C.F.R. 438.114(a).

"Emergency services' means services as defined in 42
C.FR. 438.114(a).

"End enrollment" means an enrollee is currently

enrolled in managed care, either with ((a-maneged-care-orga-

nization-MCO)-or—-with-a-primary-care-ease-management
@PEEMY)) an MCO or with a PCCM provider, and requests to
discontinue enrollment and return to the fee-for-service
delivery system for one of the reasons outlined in WAC 388-
538-130. This is also referred to as "disenrollment."
"Enrollee" means an individual eligible for any medical
program who is enrolled in managed care through ((a-man-
ncad-cara aantgati o N () N1 AT C AT A-CAQA- IR ANA O

ment-(PCEM))) an MCO or PCCM provider that has a con-
tract with the state.

"Enrollees with special health care needs’ means per-
sons having chronic and disabling conditions, including per-
sons with special health care needs that meet all of the fol-
lowing conditions:

(1) Have a biologic, psychologic, or cognitive basis;

(2) Have lasted or are virtually certain to last for at least
one year; and

(3) Produce one or more of the following conditions
stemming from a disease: ,

(a) Significant limitation in areas of physical, cognitive,
or emotional function;

(b) Dependency on medical or assistive devices to mini-
mize limitation of function or activities; or

(c) In addition, for children, any of the following:

(i) Significant limitation in social growth or develop-
mental function;

(ii) Need for psychologic, educational, medical, or
related services over and above the usual for the child's age;
or

(iii) Special ongoing treatments, such as medications,
special diet, interventions, or accommodations at home or
school.

"Exemption" means a client, not currently enrolled in
managed care, makes a pre-enrollment request to remain in
the fee-for-service delivery system for one of the reasons out-
lined in WAC 388-538-130.

"Grievance" means an expression of dissatisfaction
about any matter other than an action, as "action” is defined
in this section.

"Grievance system" means the overall system that
includes grievances and appeals handled at the MCO level
and access to the state fair hearing process.

"Health care service" or "'service'' means a service or
item provided for the prevention, cure, or treatment of an ill-
ness, injury, disease, or condition.

"Healthy Options contract’’ or "HO contract’ means

the agreement between ((the-department-of-social-and-health
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erviees~{Dotio)-and-a-managed-care-organization-MCO)))
DSHS and an MCO to provide prepaid contracted services to
enrollees.

""Healthy QOptions program!' or "HO program'
means the ((medieal-assistanee-administration's))MAA(())
prepaid managed care health program for Medicaid-eligible
clients and ((EHIR)) clients enrolled in the children's health
insurance program (CHIP).

""Managed care” means a comprehensive ((system-of
edieal-and)) health care delivery ((ineluding)) system that
includes preventive, primary, specialty, and ancillary
((health)) services. These services are provided through
Cither(( h-a manacaed-ocara ...:=. A\ - 5
mary-care-ease-management{PCEM})) an MCO or PCCM
provider.

""Managed care organization" or "MCO'" means an
organization having a certificate of authority or certificate of
registration from the office of insurance commissioner that
contracts with ((the-department-of-soeial-and-health-services
€)DSHS((3)) under a comprehensive risk contract to provide
prepaid health care services to eligible ((medieal-assistance
sdministration())MAA((3)) clients under ((MAA's)) the
department's managed care programs.

""Mandatory service area' means a service area in
which eligible clients are required to enroll in an MCO.

"Medicare/Medijcaid _Integration _Program' or
"MMIP" means DSHS's prepaid managed care program that
integrates medical and long-term care services for clients
who are sixty-five years of age or older and eligible for Medi-
care only or eligible for Medicare and Medicaid. Clients eli-
gible for Medicaid only are not eligible for this program.

""Nonparticipating provider' means a person or entity
that does not have a written agreement with ((a-mranaged-care
erganization)) an MCO((3)) but that provides MCO-con-
tracted health care services to managed care enrollees with
the authorization of the MCO. The MCO is solely responsible
for payment for MCO-contracted health care services that are
authorized by the MCO and provided by nonparticipating
providers.

""Participating provider'' means a person or entity with
a written agreement with ((a-menaged-cere-organization{)) an
MCO((3)) to provide health care services to managed care
enrollees. A participating provider must look solely to the
MCO for payment for such services.

"Primary care case management (((RGEM)))" or
"PCCM'" means the health care management activities of a
provider that contracts with the department to provide pri-
mary health care services and to arrange and coordinate other
preventive, specialty, and ancillary health services.

"Primary care provider (((BEP))'" or PCP" means a
person licensed or certified under Title 18 RCW including,
but not limited to, a physician, an advanced registered nurse
practitioner (ARNP), or a physician assistant who supervises,
coordinates, and provides health services to a client or an
enrollee, initiates referrals for specialist and ancillary care,
and maintains the client's or enrollee's continuity of care.

"Prior authorization (((A)))"" or PA" means a pro-

ess by which enrollees or providers must request and receive
MAA approval for services provided through MAA's fee-for-
service program, or MCO approval for services provided
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through the MCO, for certain medical services, equipment,
drugs, and supplies, based on medical necessity, before the
services are provided to clients, as a precondition for provider
reimbursement. Expedited prior authorization and limitation
extension are forms of prior authorization. See WAC 388-
501-0165.

"Timely" - in relation to the provision of services,
means an enroliee has the right to receive medically neces-
sary health care as expeditiously as the enrollee's health con-
dition requires. In relation to authorization of services and
grievances and appeals, means in accordance with the
(« ; . .
gram~(SCHIP)-contraet)) department's managed care pro-

grams and the time frames stated in this chapter.

""Washington Medicaid Integration Partnership" or
"WMIP' means the managed care program that integrates
medical, mental health, chemical dependency treatment, and

long-term care services into a single coordinated health plan
for eligible aged, blind, or disabled clients

AMENDATORY SECTION (Amending WSR 03-18-109,
filed 9/2/03, effective 10/3/03)

WAC 388-538-060 Managed care and choice. (1
MAA requires a client to enroll in managed care when that
client meets all of the following conditions:

(a) Is eligible for one of the medical programs for which
clients must enroll in managed care;

(b) Resides in an area, determined by the medical assis-
tance administration (MAA), where clients must enroll in
managed care;

(c) Is not exempt from managed care enrollment as
determined by MAA, consistent with WAC 388-538-130,
and any related fair hearing has been held and decided; and

(d) Has not had managed care enrollment ended by
MAA, consistent with WAC 388-538-130.

(2) American Indian/Alaska Native (AI/AN) clients who
meet the provisions of 25 U.S.C. 1603 (c)-(d) for federally
recognized tribal members and their descendants may choose
one of the following:

(a) Enrollment with a managed care organization MCO)
available in their area;

(b) Enrollment with an Indian or tribal primary care case
management (PCCM) provider available in their area; or

() MAA's fee-for-service system.

(3) A client may enroll with an MCO or PCCM provider
by calling MAA's toll-free enrollment line or by sending a
completed enrollment form to MAA.

(a) Except as provided in subsection (2) of this section
for clients who are AI/AN, a client required to enroll in man-
aged care must enroll with an MCO or PCCM provider avail-
able in the area where the client lives.

(b) All family members must either enroll with the same
MCO or enroll with PCCM providers.

(c) Enrollees may request an MCO or PCCM provider
change at any time. :

(d) When a client requests enrollment with an MCO or

PCCM provider, MAA enrolls a client effective the earliest -

possible date given the requirements of MAA's enrollment
system. MAA does not enroll clients retrospectively.
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(4) MAA assigns a client who does not choose an MCO
or PCCM provider as follows:

(a) If the client has family members enrolled with an
MCO, the client is enrolled with that MCO;

(b) If the client does not have family members enrolled
with an MCO that is currently under contract with DSHS, and

" the client was previously enrolled ((inthe-last-six-months

with-an)) with the MCO or PCCM provider, and DSHS can
identify the previous enrollment, the client is reenrolled with
the same MCO or PCCM provider;

(c) If a client does not choose an MCO or a PCCM pro-
vider, but indicates a preference for a provider to serve as the
client's primary ((ease)) care provider (PCP), MAA attempts
to contact the client to complete the required choice. If MAA
is not able to contact the client in a timely manner, MAA doc-
uments the attempted contacts and, using the best information
available, assigns the client as follows. If the client's pre-
ferred PCP is:

(i) Available with one MCO, MAA assigns the client in
the MCO where the client's PCP provider is available. The
MCO is responsible for PCP choice and assignment;

(ii) Available only as a PCCM provider, MAA assigns
the client to the preferred provider as the client’s PCCM pro-
vider;

(iii) Available with multiple MCOs or through an MCO
and as a PCCM provider, MAA assigns the client to an MCO
as described in (d) of this subsection;

(iv) Not available through any MCO or as a PCCM pro-
vider, MAA assigns the client to an MCO or PCCM provider
as described in (d) of this subsection.

(d) If the client cannot be assigned according to (a), (b),
or (c) of this subsection, MAA assigns the client as follows:

(i) If an AI/AN client does not choose an MCO or PCCM
provider, MAA assigns the client to a tribal PCCM provider
if that client lives in a zip code served by a tribal PCCM pro-
vider. If there is no tribal PCCM provider in the client's area,
the client continues to be served by MAA's fee-for-service
system. A client assigned under this subsection may request
to end enrollment at any time.

(ii) If a non-AIAN client does not choose an MCO or
PCCM provider, MAA assigns the client to an MCO or
PCCM provider available in the area where the client lives.
The MCO is responsible for PCP choice and assignment. An
MCO must meet the healthy options (HO) contract's access
standards unless the MCO has been granted an exemption by
MAA((- :
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enrollees-in-rural-areas)).
(iii) For clients who are new to medical assistance or
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who have had a break in eligibility of greater than two
months. MAA sends a written notice to each household of

one or more clients who are assigned to an MCO or PCCM
provider. The assigned client has ten calendar days to contact

MAA to change the MCO or PCCM provider assignment
before enrollment is effective. The notice includes the name

of the MCO or PCCM provider to which each client has been
assigned, the effective date of enrollment, the date by which
the client must respond in order to change MAA's assign-
ment, and ((either)) the toll-free telephone number of either:
(A) The MCO for enrollees assigned to an MCO; or
(B) MAA for enrollees assigned to a PCCM provider.

(iv) (€ i

ive)) If the client has a

break in eligibility of less than two months, the client will be
automatically re-enrolled with his or her previous MCO or

PCCM provider and no notice will be sent.
(5) An MCO enrollee's selection of the enrollee's PCP or

the enrollee’s assignment to a PCP occurs as follows:

(a) MCO enrollees may choose:

(i) A PCP or clinic that is in the enrollee’'s MCO and
accepting new enrollees; or

(ii) Different PCPs or clinics participating with the same
MCO for different family members.

(b) The MCO assigns a PCP or clinic that meets the
access standards set forth in (( i i i
tien)) the relevant managed care contract if the enrollee does
not choose a PCP or clinic;

(c) MCO enrollees may change PCPs or clinics in an
MCO for any reason, with the change becoming effective no
later than the beginning of the month following the enrollee's
request; or

(d) In accordance with this subsection, MCO enrollees
may file a grievance with the MCO and may change plans if
the MCO denies an enrollee's request to change PCPs or clin-
ics.

NEW SECTION

WAC 388-538-061 Managed care provided through
the Washington Medicaid Integration Partnership
(WMIP) or Medicare/Medicaid Integration Program
(MMIP). (1) The purpose of this section is to describe the
managed care requirements for clients eligible for either the
Washington Medicaid Integration Partnership (WMIP) or the
Medicare/Medicaid Integration Program (MMIP).

(2) Unless otherwise stated in this section, all of the pro-
visions of chapter 388-538 WAC apply to clients enrolled in
WMIP and MMIP.

(3) The following sections of chapter 388-538 WAC do
not apply to WMIP enrollees or MMIP enrollees:

(a) WAC 388-538-060. However, WAC 388-538-
060(5), describing enrollees' ability to choose their PCP, does
apply to WMIP enrollees and MMIP enrollees;

(b) WAC 388-538-063;

(c) WAC 388-538-065;
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(d) WAC 388-538-068; and

(e) WAC 388-538-130. However, WAC 388-538-130
(3) and WAC 388-538-130(4), describing the process used
when MAA receives a request from an MCO to remove an
enrollee from enrollment in managed care, do apply to WMIP
enrollees and MMIP enrollees. Also, WAC 388-538-130(9),
describing the MCO's ability to refer enrollees to MAA's
"Patient Review and Restriction"” program, does apply to
WMIP enrollees and MMIP enrollees. _

(4) The process for enrollment of WMIP and MMIP cli-
ents is as follows:

(a) For WMIP, MAA automatically enrolls clients, with
the exception of American Indian/Alaska Natives and clients
eligible for both Medicare and Medicaid, when they:

(i) Are aged, blind, or disabled;

(ii) Are twenty-one years of age or older; and

(iii) Receive medical assistance.

(b) For MMIP, clients are eligible to voluntarily enroll
when they:

(i) Are sixty-five years of age or older; and

(ii) Receive Medicare and/or Medicaid.

(¢) American Indian/Alaska Native (AI/AN) clients who
meet the eligibility criteria in (a) or (b) of this subsection may
voluntarily enroll or end enrollment in WMIP or MMIP at
any time.

(d) MAA will not enroll a client in WMIP or MMIP, or
will end an enrollee's enrollment in WMIP or MMIP when
the client has, or becomes eligible for, CHAMPUS/TRI-
CARE or any other accessible third-party health care cover-
age that would require exemption or involuntary disenroll-
ment from managed care.

(e) Clients enrolled in WMIP or MMIP may end enroll-
ment from the MCO at any time without cause. The client
may then re-enroll at any time with the MCO. MAA ends
enrollment for clients prospectively to the first of the month
following request to end enrollment.

() On a case-by-case basis, MAA may retroactively end
enrollment from WMIP and MMIP when, in MAA's judg-
ment:

(i) The client or enrollee has a documented and verifiable
medical condition; and

(ii) Enrollment in managed care could cause an interrup-
tion of on-going treatment that could jeopardize the client's or
enrollee's life or health or ability to attain, maintain, or regain
maximum function.

(5) In addition to the scope of medical care described in
WAC 388-538-095, the following services are also included
in the MCO contract for WMIP and MMIP enrollees:

(a) For WMIP enrollees - mental health, chemical depen-
dency treatment, and long-term care services; and

(b) For MMIP enrollees - long-term care services.

(6) MAA sends each client written information about
covered services when the client is eligible to enroll in WMIP
or MMIP, and any time there is a change in covered services.
In addition, MAA requires MCOs to provide new enrollees
with written information about covered services.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed October 18, 2004, 3:33 p.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
16-086.

Title of Rule and Other Identifying Information: Part 2
of 2. Amending WAC 388-538-065 Medicaid-eligible basic
health (BH) enrollees, 388-538-070 Managed care payment,
388-538-095 Scope of care for managed care enrollees, 388-
538-112 DSHS fair hearing process for enrollee appeals of
managed care organization actions, and 388-538-120
Enrollee request for a second medical opinion.

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on November 23, 2004, at 10:00 a.m.

Date of Intended Adoption: Not sooner than November
24, 2004.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., November 23, 2004.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by November 19, 2004,
TTY (360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
revising these sections to clarify existing language related to
proposed amendment of WAC 388-538-050 and 388-538-
060, and proposed new WAC 388-538-061. No policy is
being added or deleted.

Reasons Supporting Proposal: See above.

- . Statutory Authority for Adoption: RCW 74.08.090,
74.09.522.

Statute Being Implemented: RCW 74.09.522.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting:

~ Wendy L. Boedigheimer, P.O. Box 45533, Olympia, WA

98504-5533, (360) 725-1306; Implementation and Enforce-
ment: Alison Robbins, P.O. Box 45530, Olympia, WA
98504-5530, (360) 725-1634.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rule amendments and concludes the
managed care organizations currently contracted with the
department employ more than fifty persons each; therefore
the preparation of a comprehensive small business economic
impact statement is not required. Also, the rule change does
not impose additional costs or administrative burdens on
these providers and will not place a more than minor impact
on small businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule change does not meet the def-
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inition of a "significant rule" according to RCW 34.05.328
(5)(c)(iii). Therefore, no cost-benefit analysis is required.

October 15, 2004

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-065 Medicaid-eligible basic health
(BH) enrollees. (1) Certain children and pregnant women
who have applied for, or are enrolled in, managed care
through basic health (BH) (chapter 70.47 RCW) are eligible
for Medicaid under pediatric and maternity expansion provi-
sions of the Social Security Act. The medical assistance
administration (MAA) determines Medicaid eligibility for
children and pregnant women who enroll through BH.

(2) The administrative rules and regulations that apply to
managed care enrollees also apply to Medicaid-eligible cli-
ents enrolled through BH, except as follows:

(a) The process for enrolling in managed care described
in WAC 388-538-060(3) does not apply since enrollment is
through the health care authority, the state agency that admin-
isters BH;

(b) American Indian/Alaska Native (AVAN) clients can-
not choose fee-for-service or PCCM as described in WAC
388-538-060(2). They must enroll in a BH-contracted MCO.

(c) If a Medicaid eligible client applying for BH does not
choose an MCO ((within-ninety-days)), the client is trans-
ferred from BH to the department of social and health ser-
vices (DSHS) for assignment to managed care.

AMENDATORY SECTION (Amending WSR 03-18-112,
filed 9/2/03, effective 10/3/03)

WAC 388-538-067 Managed care provided through
managed care organizations (MCOs). (1) Managed care
organizations (MCOs) may contract with the department of
social and health services (DSHS) to provide prepaid health
care services to eligible ((medieal-assistance-administration
EMAAY)) clients. The MCOs must meet the qualifications in
this section to be eligible to contract with DSHS. The MCO
must:

(a) Have a certificate of registration from the office of
the insurance commissioner (OIC) that allows the MCO to
provide the services in subsection (1) of this section;

(b) Accept the terms and conditions of DSHS' HO con-
tract;

(c) Be able to meet the network and quality standards
established by DSHS; and

(d) Accept the prepaid rates published by DSHS.

(2) DSHS reserves the right not to contract with any oth-
erwise qualified MCO.

AMENDATORY SECTION (Amending WSR 03-18-109,
filed 9/2/03, effective 10/3/03)

WAC 388-538-070 Managed care payment. (1) The
medical assistance administration (MAA) pays managed care
organizations (MCOs) monthly capitated premiums that:
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(2) Have been determined using generally accepted actu-
arial methods;

.(b) Are based on ((amalyses—of)) historical ((healthy

)) anal-

ysis of financial cost and/or rate information; and

((€6)) () Are paid based on legislative allocations ((fer
the HO-program)).

(2) MAA pays primary care case management (PCCM)
providers a monthly case management fee according to con-
tracted terms and conditions.

(3) MAA does not pay providers on a fee-for-service
basis for services that are the MCO's responsibility ((under
the-HO-eontract)), even if the MCO has not paid for the ser-
vice for any reason. The MCO is solely responsible for pay-
ment of MCO-contracted health care services:

() Provided by an MCO-contracted provider; or

(b) That are authorized by the MCO and provided by
nonparticipating providers.

(4) MAA pays an additional monthly amount, known as
an enhancement rate, to federally qualified health care cen-
ters (FQHC) and rural health clinics (RHC) for each client
enrolled with MCOs through the FQHC or RHC. MCOs may
contract with FQHCs and RHCs to provide services ((under
HO)). FQHCs and RHCs receive an enhancement rate from
MAA on a per member, per month basis in addition to the
negotiated payments they receive from the MCOs for ser-
vices provided to MCO enrollees.

AMENDATORY SECTION (Amending WSR 03-18-109,
filed 9/2/03, effective 10/3/03)

WAC 388-538-095 Scope of care for managed care
enrollees. (1) Managed care enrollees are eligible for the
scope of medical care as described in WAC 388-529-0100 for
categorically needy clients.

(a) A client is entitled to timely access to medically nec-
essary services as defined in WAC 388-500-0005.

(b) The managed care organization (MCO) covers the
services included in the ((heakthy-eptions{HOY)) MCO con-
tract for MCO enrollees. In addition, MCOs may, at their dis-
cretion, cover services not required under the ((HO)) MCO
contract.

(c) The medical assistance administration (MAA) covers
the medically necessary, covered categorically needy ser-
vices not included in the ((H©)) MCOQ contract for MCO
enrollees.

(d) MAA covers services on a fee-for-service basis for
enrollees with a primary care case management (PCCM) pro-
vider. Except for emergencies, the PCCM provider must
either provide the covered services needed by the enrollee or
refer the enrollee to other providers who are contracted with
MAA for covered services. The PCCM provider is responsi-
ble for instructing the enrollee regarding how to obtain the
services that are referred by the PCCM provider. The services
that require PCCM provider referral are described in the
PCCM contract. MAA informs enrollees about the enrollee’s
program coverage, limitations to covered services, and how
to obtain covered services.
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(e) MCO enrollees may obtain certain services from
either a MCO provider or from a medical assistance provider
with a DSHS core provider agreement without needing to
obtain a referral from the PCP or MCO. These services are
described in the (HO)) managed care contract, and are com-
municated to enrollees by MAA and MCOs as described in
(f) of this subsection.

(f) (MAA)) DSHS sends each client written information
about covered services when the client is required to enroll in
managed care, and any time there is a change in covered ser-
vices. This information describes covered services, which
services are covered by MAA, and which services are cov-
ered by MCOs. In addition, (MAA)) DSHS requires MCOs
to provide new enrollees with written information about cov-
ered services.

(2) For services covered by MAA through PCCM con-
tracts for managed care:

(a) MAA covers medically necessary services included
in the categorically needy scope of care and rendered by pro-
viders with a current department of social and health services
(DSHS) core provider agreement to provide the requested
service;

(b) MAA may require the PCCM provider to obtain
authorization from MAA for coverage of nonemergency ser-
vices;

(c) The PCCM provider determines which services are
medically necessary;

(d) An enrollee may request a fair hearing for review of
PCCM provider or MAA coverage decisions (see WAC 388-
538-110); and

(e) Services referred by the PCCM provider require an
authorization number in order to receive payment from
MAA.

(3) For services covered by MAA through contracts with
MCOs:

(a) MAA requires the MCO to subcontract with a suffi-
cient number of providers to deliver the scope of contracted
services in a timely manner. Except for emergency services,
MCOs provide covered services to enrollees through their
participating providers;

(b) MAA requires MCOs to provide new enrollees with
written information about how enrollees may obtain covered
services;

(c) For nonemergency services, MCOs may require the
enrollee to obtain a referral from the primary care provider
(PCP), or the provider to obtain authorization from the MCO,
according to the requirements of the (HO)) MCO contract;

- (d) MCOs and their providers determine which services
are medically necessary given the enrollee's condition,
according to the requirements included in the (HO)) MCO
contract;

(¢) An enrollee may appeal an MCO action using the
MCO's appeal process, as described in WAC 388-538-110.
After exhausting the MCO's appeal process, an enrollee may
also request a department fair hearing for review of an MCO
action as described in WAC 388-538-112;

(f) A managed care enrollee does not need a PCP referral
to receive women's health care services, as described in RCW
48.42.100 from any women's health care provider participat-
ing with the MCO. Any covered services ordered and/or pre-
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scribed by the women's health care provider must meet the
MCO's service authorization requirements for the specific
service.

(4) Unless the MCO chooses to cover these services, or
an appeal or a fair hearing decision reverses an MCO or
MAA denial, the following services are not covered:

(a) For all managed care enrollees:

(i) Services that are not medically necessary;

(ii) Services not included in the categorically needy
scope of services; and

(iii) Services, other than a screening exam as described
in WAC 388-538-100(3), received in a hospital emergency
department for nonemergency medical conditions.

(b) For MCO enrollees:

(i) Services received from a participating specialist that
require prior authorization from the MCO, but were not
authorized by the MCO; and

(ii) Services received from a nonparticipating provider
that require prior authorization from the MCO that were not
authorized by the MCO. All nonemergency services covered
under the (HB)) MCO contract and received from nonpartic-
ipating providers require prior authorization from the MCO.

(c) For PCCM enrollees, services that require a referral
from the PCCM provider as described in the PCCM contract,
but were not referred by the PCCM provider.

(5) A provider may bill an enrollee for noncovered ser-
vices as described in subsection (4) of this section, if the
requirements of WAC 388-502-0160 are met. The provider
must give the original agreement to the enrollee and file a
copy in the enrollee's record.

(a) The agreement must state all of the following:

(i) The specific service to be provided;

(ii) That the service is not covered by either MAA or the
MCO;

(iii) An explanation of why the service is not covered by
the MCO or MAA, such as:

(A) The service is not medically necessary; or

(B) The service is covered only when provided by a par-
ticipating provider.

(iv) The enrollee chooses to receive and pay for the ser-
vice; and

(v) Why the enrollee is choosing to pay for the service,
such as:

(A) The enrollee understands that the service is available
at no cost from a provider participating with the MCO, but
the enrollee chooses to pay for the service from a provider not
participating with the MCO;

(B) The MCO has not authorized emergency department
services for nonemergency medical conditions and the
enrollee chooses to pay for the emergency department's ser-
vices rather than wait to receive services at no cost in a par-
ticipating provider's office; or

(C) The MCO or PCCM has determined that the service
is not medically necessary and the enrollee chooses to pay for
the service.

(b) For limited-English proficient enrollees, the agree-
ment must be translated or interpreted into the enrollee's pri-
mary language to be valid and enforceable.

(c) The agreement is void and unenforceable, and the
enrollee is under no obligation to pay the provider, if the ser-

Proposed

PROPOSED




PROPOSED

WSR 04-21-059

vice is covered by MAA or the MCO as described in subsec-
tion (1) of this section, even if the provider is not paid for the
covered service because the provider did not satisfy the
payor's billing requirements.

AMENDATORY SECTION (Amending WSR 04-13-002,
filed 6/2/04, effective 7/3/04)

WAC 388-538-112 The ((medieal-assistanee-adminis-
tration's-OMAA's))) department of social and health ser-
vices' (DSHS) fair hearing process for enrollee appeals of
managed care organization (MCO) actions. (1) The fair
hearing process described in chapter 388-02 WAC applies to
the fair hearing process described in this chapter. Where a
conflict exists, the requirements in this chapter take prece-
dence.

(2) An MCO enrollee must exhaust all levels of resolu-
tion and appeal within the MCO's grievance system prior to
filing an appeal (a request for a department fair hearing) with
MAA. See WAC 388-538-110 for the MCO grievance sys-
tem

(3) If an MCO enrollee does not agree with the MCO's
resolution of the enrollee's appeal, the enrollee may file a
request for a department fair hearing within the following
time frames:

(a) For appeals regarding a standard service, within
ninety calendar days of the date of the MCO's notice of the
resolution of the appeal.

(b) For appeals regarding termination, suspension, or
reduction of a previously authorized service, or the enrollee is
requesting continuation of services, within ten calendar days
of the date on the MCO's notice of the resolution of the
appeal.

(4) The entire appeal process, including the MCO appeal
process, must be completed within ninety calendar days of
the date the MCO enrollee filed the appeal with the MCO, not
including the number of days the enrollee took to subse-
quently file for a department fair hearing.

(5) Parties to the fair hearing include the department, the
MCO, the enrollee, and the enrollee's representative or the
representative of a deceased enrollee's estate.

(6) If an enrollee disagrees with the fair hearing decision,
then the enrollee may request an independent review (IR) in
accordance with RCW 48.43.535.

(7) If there is disagreement with the IR decision, the
department of social and health services (DSHS) board of
appeals (BOA) issues the final administrative decision.

AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-120 Enrollee request for a second
medical opinion. (1) A managed care enrollee has the right
to a timely referral for a second opinion upon request when:

(a) The enrollee needs more information about treatment
recommended by the provider or managed care organization
(MCO); or

(b) The enrollee believes the MCO is not authorizing
medically necessary care.

(2) A managed care enrollee has arighttoa second opin-
ion from a ((p# i iet i
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)) participating provider. At the
MCO's discretion, a clinically appropriate nonparticipating

provider who is agreed upon by the MCO and the-enrollee
may provide the second opinion.

~ (3) Primary care case management (PCCM) provider
enrollees have a right to a timely referral for a second opinion
by another provider who has a core provider agreement with
medical assistance administration (MAA).

WSR 04-21-059
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
[Filed October 18, 2004, 3:35 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
12-098.

Title of Rule and Other Identifying Information: WAC
388-416-0035 Medicare savings program certification peri-
ods.

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E.,Lacey, WA, on November 23, 2004, at 10:00 a.m.

Date of Intended Adoption: Not sooner than November
24, 2004.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., November 23, 2004.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by November 19, 2004,
TTY (360) 660-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The amended rule
is to reflect a name change for one of the Medicare savings
program (MSP) eligibility categories and to meet the depart-
ment's clear and concise rule-writing requirement.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.08.090, and 74.09.530.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, 74.08.090, and 74.090.530 [74.09.530]; 42 U.S.C.
1396a (a) (Section 1902 (n)(2) of the Social Security Act of
1924).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carole McCrae, P.O. Box
45534, Olympia, WA 98504-5534, (360) 725-1250.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule change does
not affect small businesses.
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A cost-benefit analysis is not required under RCW
34.05.328. This is a client medical eligibility rule which is
exempt under the provisions of RCW 34.05.328 (5)(b)(vii).

October 15, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-416-0035 Medicare savings program certi-
ﬁcationperiods(( -t dieare-eost-ghea ‘:; PFrOgFams)).

(64 Fhe-cer

S\ T ifieati od for SLMB . .
menths-in-duration:)) Certification periods for the different

kinds of Medicare savings programs are not all the same. The
chart below explains the differences.

Program Period Start Date

OMB (qualified Medi- | 12 months On the first day of the

care beneficiary) month following OMB
eligibility determination

S03

SL.MB (Special low 12 months Up. to three months prior

income Medicare ben- to the certification period

eficiary) if on the first day of the
first month of certifica- .

S05 tion, the person:
» Is or has been enrolled
in Medicare Part B; and
= Meets S| MB eligibility
requirements.

WSR 04-21-060

Program Period Start Date
QDWI (Qualified dis- | 12 months Up to three months prior
abled working individ- 1o the certification period.
ual) if on the first day of the
first month of certifica-
S04 tion, the person:
* Is or has been enrolled
in Medicare Part A; and
* Meets ODWI eligibility
requirements.
OI-1 (Qualified indi- | Thru the end of the Up to three months prior
vidual) calendar vear fol- to the certification period
lowing OI-1 eligi- if on the first day of the
S06 : bility determination | first month of certifica-
tion, the person:
» Is or has been enrolled
in Medicare Part B; and
* Meets QI-1 eligibility
requirements.
WSR 04-21-060
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed October 18, 2004, 3:37 p.m.]
Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
14-098.

Title of Rule and Other Identifying Information: WAC
388-533-0400 Maternity care and newborn delivery, 388-
533-0500 Planned home births—Pilot project; and 388-533-
0600 Births in birthing centers.

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on November 23, 2004, at 10:00 a.m.

Date of Intended Adoption: November 24, 2004.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs. wa. gov,
fax (360) 664-6185, by 5:00 p.m., November 23, 2004.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by November 19, 2004,
TTY (360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The Medical
Assistance Administration (MAA) is proposing to amend
WAC 388-533-0400 Maternity care and newborn delivery,
388-533-0500 Planned home births—Pilot project; and 388-
533-0600 Births in birthing centers. The existing planned
home births pilot project is nearing the end of the authorized
five-year timeframe. MAA has evaluated the effectiveness of
the pilot project and will be retaining the program perma-
nently. As a result, a revision of the aforementioned three
sections of chapter 388-533 WAC is necessary to establish
the planned home births program permanently. These
changes meet the requirements in the Maternity Care Access
Act of 1989 that requires MAA to evaluate the maternity care
access system to determine effectiveness and need for modi-
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fication and to prevent unnecessary barriers to maternity care
for eligible persons. '

The proposed changes:

. Remove references to the medically indigent program;

. Remove references to "pilot project” preceding planned
home births and establish planned home births as an
accepted program;

. Combine births in birthing centers and planned home
births into one section;

. Eliminate language no longer applicable as a result of
HIPAA;

. Eliminate reimbursement of prenatal assessment fee;
and

. Clarify language around antepartum care.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.760, and 74.09.770. ‘

Statute Being Implemented: RCW 74.09.770.

Rule is not necessitated by federal law, federal or state
court decision.

Name -of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting:
Wendy L. Boedigheimer, P.O. Box 45533, Olympia, WA
98504-5533, (360) 725-1306; Implementation and Enforce-
ment: Bev Atteridge, P.O. Box 45506, Olympia, WA 98504-
5506, (360) 725-1575.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Businesses that must
comply with these rules are planned home births and births in
birthing centers providers who have core provider agree-
ments on file with the MAA. The MAA has analyzed the
proposed rule and concludes that the rule change does not
impose additional costs or administrative burdens on these
providers and will not place a more than minor impact on
small businesses.

A cost-benefit analysis is not required under RCW
34,05.328. The proposed rule changes do not meet the defi-
nition of a "significant rule” according to RCW 34.05.328
(5)(c)(iii). Therefore, no cost-benefit analysis is required.

October 15, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-07-043,
filed 3/13/02, effective 4/13/02)

WAC 388-533-0400 Maternity care and newborn
delivery. (1) The following definitions and abbreviations and
those found in WAC 388-500-0005 apply to this chapter.
((Defined-words-and-phrases-are-boiaed-the-ti ime-they-are
used-in-the-text))

(a) "Birthing center’” means a specialized facility
licensed as a childbirth center by the department of health
(DOH) under chapter 246-349 WAC.

(b) "Bundled services' means ((these-services-that-are

)) ser-
vices integral to the major procedure that are included in the
fee for the major procedure. Under this chapter, certain ((bun-

dled)) services which are customarily bundled must be billed
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separately (unbundled) when the services are provided by
different providers.

(c) "Facility fee'' means ((that)) the portion of MAA's
((reimbursement-that-eovers)) payment for the hospital or
birthing center charges. This does not include MAA's ((reim—
bussement)) payment for the professional fee defined below.

(d) "Global fee'" means the fee MAA pays for total
obstetrical care. Total obstetrical care includes all bundled
antepartum care, delivery services and postpartum care.

(e) ""High-risk'' pregnancy means any pregnancy that
poses a significant risk of a poor birth outcome.

(f) ""Professional fee" means ((¢hat)) the portion of
MAA's ((ret )) payment for ser-
vices that rely on the provider's professional skill or training,
or the part of the reimbursement that recognizes the pro-
vider's cognitive skill. (See WAC 388-531-1850 for reim-
bursement methodology.)

(2) MAA covers full scope medical maternity care and
newborn delivery services to ((its)) fee-for-service clients
who qualify for categorically needy (CN) or medically needy
(MN) scope of care (see WAC 388-462-0015 for client eligi-
bility). Clients enrolled in an MAA managed care plan must
receive all medical maternity care and newborn delivery ser-
vices through the plan. See subsection ((€21)) (20) of this
section for client eligibility limitations for smoking cessation
counseling provided as part of antepartum care services.

(3) (MAA-dees—not-provide-full-seope-maternity-eare
anre delivery serviees-to-ts ehients . ho-qualify for ﬂ“d*wu?
indigent ‘?.‘H S.EEF. e-of eare-{see- AC-388-462-0015-for el
:m El.*g; E;kf.ja Clients-who qt;&l.*fj forMl-scope-of care have

4))) MAA does not provide maternity care and delivery
services to its clients who are eligible for:

(a) Family planning only (a pregnant client under this
program should be referred to the local community services
office for eligibility review); or

(b) Any other program not listed in this section.

((65))) (4) MAA requires providers of maternity care and
newborn delivery services to meet all of the following. Pro-
viders must:

(a) Be currently licensed by the state of Washington's
department of health (DOH) and/or department of licensing;

(b) Have signed core provider agreements with MAA;

(c) Be practicing within the scope of their licensure; and

(d) Have valid certifications from the appropriate federal
or state agency, if such is required to provide these services
(e.g., federally qualified health centers (FQHCs), laboratories
certified through the Clinical Laboratory Improvement
Amendment (CLIA), etc.).

((¢6))) (5) MAA covers total obstetrical care services
(((retmbursed)) paid under a global fee). Total obstetrical
care includes all of the following:

(a) Routine antepartum care that begins in any trimester
of a pregnancy;

(b) Delivery (intrapartum care/birth) services; and

(c) Postpartum care. This includes family planning coun-
seling.

(D)) (6) When an eligible client receives all the ser-
vices listed in subsection ((£6))) (5) of this section from one
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provider, MAA ((reimburses)) pays that provider ((in-eae-of

v)-Delivery services-(intrapartum-care):and
E)-Pestpartum-eare)) a global obstetrical fee.

((683)) (7) When an eligible client receives services from
more than one provider, MAA ((reimburses)) pays each pro-
vider for the services furnished. The separate services that
MAA ((reimburses)) pays appear in subsection ((A¢b3)) (5)
of this section.

(99 MAAreimburses))

(8) MAA pays for antepartum care services in one of the
following two ways:

(a) Under a global fee (((fer-total-obstetrical-care))); or

(b) Under ((separate-trimester)) antepartum care fees.
((9)) (9) MAA's fees for antepartum care include all

of the following:

(a) Completing an initial and any subsequent patient his-
tory;

(b) Completing all physical examinations;

(c) Recording and tracking the client's weight and blood
pressure;

(d) Recording fetal heart tones;

(e) Performing a routine chemical urinalysis (including
all urine dipstick tests); and

(D) Providing maternity counseling.

(&) (10) MAA covers certain antepartum services in
addition to the bundled services listed in subsection (((16)))
(9) of this section. MAA ((reimburses)) pays separately for
any of the following:

(a) ((A-Pfe*m&}-assessmem-fee-feﬁa-psegmmekem-e*m-

¢)) An enhanced prenatal management fee (a
((monthly)) fee for medically necessary increased prenatal
monitoring). MAA provides a list of diagnoses and/or condi-
tions that MAA identifies as justifying more frequent moni-
toring visits. MAA ((reimburses)) pays for either (a) or (b)
((ex<£e))) of this subsection, but not both;

((te3)) (b) A prenatal management fee for "high-risk"
maternity clients. This ((menthly)) fee is payable to either a
physician or a certified nurse midwife. MAA ((zeimbusses))
pays for either (a) or (b) ((ere3)) of this subsection, but not
both;

((¢eh)) () Necessary prenatal laboratory tests exceptrou-
tine chemical urinalysis, including all urine dipstick tests, as
described in subsection (((46))) (9)(e) of this section; and/or

((¢e»)) (d) Treatment of medical problems that are not
related to the pregnancy. MAA pays these fees to physicians
or advanced registered nurse practitioners (ARNP).

(@) (11) MAA covers high-risk pregnancies. MAA
considers a pregnant client to have a high-risk pregnancy
when the client:

(a) Has any high-risk medical condition (whether or not
it is related to the pregnancy); or

(b) Has a diagnosis of multiple births.
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((633)) (12) MAA covers delivery services for clients
with high-risk pregnancies, described in subsection ()
(11) of this section, when the delivery services are provided
in a hospital.

((649))) (13) MAA ((eevers-the)) pays a facility fee for
delivery services in the following settings:

(a) Inpatient hospital; or

(b) Birthing centers.

((5))) (14) MAA ((eovers-the)) pays a professional fee
for delivery services in the following settings:

(a) Hospitals, to a provider who meets the criteria in sub-
section ((€53)) (4) of this section and who has privileges in the
hospital;

(b) Planned home ((birth-settings—for-providers-wheo-are
t Eii B'gl' ’ ; I‘l ,i. jW! C 388533

0600-

€16))) births and birthing centers.

(15) MAA covers hospital delivery services for an eligi-
ble client as defined in (( i —~3); )) sub-
section (2) of this section. MAA's bundled ((reimbursement))
payment for the professional fee for hospital delivery ser-
vices include:

(@) The admissions history and physical examination;
and :
(b) The management of uncomplicated labor (intrapar-
tum care); and

(¢) The vaginal delivery of the newborn (with or without
episiotomy or forceps); ((erd)) or

(d) Cesarean delivery of the newborn.

(()) (16) MAA pays only a labor management fee to
a provider who begins intrapartum care and unanticipated
medical complications prevent that provider from following
through with the birthing services.

((&83)) (U17) In addition to ((the- MAA-reimbursement))
MAA's payment for professional services in subsection
((363)) (15) of this section, MAA may ((reimburse)) pay sep-
arately for services provided by any of the following profes-
sional staff:

(a) A stand-by physician in cases of high risk delivery
and/or newborn resuscitation;

(b) A physician assistant or registered nurse "first assist"

when delivery is by cesarean section;

(c) ((A—FegiSEFed—ntEse—iﬁfs{—&ssisthhen-dehwfy_is
by-eesarean-section:

€)) A physician, ((
aer)) (ARNP), or licensed midwife for newborn examination
as the delivery setting allows; and/or

((¢e})) (d) An obstetrician/ gynecologist specialist for
external cephalic version and consultation.

((€9)) (18) In addition to the professional delivery ser-
vices fee in subsection ((€46))) (15) or the global/total fees
(i.e., those that include the hospital delivery services) in sub-
sections (5) and (6) ((ard~#)) of this section, MAA allows
additional fees for any of the following:

(a) High-risk vaginal delivery;

(b) Multiple vaginal births. MAA's typical ((reimbusse-
ment)) payment covers delivery of the first child. For each
subsequent child, MAA ((reimbusses)) pays at fifty percent
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of the provider's usual and customary charge, up to MAA's
maximum allowable fee; or

(c) High-risk cesarean section delivery.

((26))) (19) MAA does not ((reimbusse)) pay separately
for any of the following:

(a) More than one child delivered by cesarean section
during a surgery. MAA's cesarean section surgery fee covers
one or multiple surgical births;

(b) Postoperative care for cesarean section births. This is
included in the surgical fee. Postoperative care is not the
same as or part of postpartum care.

(1)) (20) In addition to the services listed in subsec-
tion ((E1)) (10) of this section, MAA covers counseling for
tobacco dependency for eligible pregnant women through
two months postpregnancy. This service is commonly
referred to as smoking cessation education or counseling.

(a) MAA covers smoking cessation counseling for only
those fee-for-service clients who are eligible for categorically
needy (CN) scope of care. See (f) of this subsection for limi-
tations on prescribing pharmacotherapy for eligible CN cli-
ents. Clients enrolled in managed care may participate in a
smoking cessation program through their plan.

(b) MAA pays a fee to certain providers who include
smoking cessation counseling as part of an antepartum care
visit or a postpregnancy office visit (which must take place
within two months following live birth, miscarriage, fetal
death, or pregnancy termination). MAA ((reimburses)) pays
only the following providers for smoking cessation counsel-
ing:

(i) Physicians;

(ii) Physician assistants (PA) working under the guid-
ance and billing under the provider number of a physician;

(iii) ((Advaneed-registered-nurse-practitionerstARNP)))
ARNPs, including certified nurse midwives (CNM); and

(iv) Licensed midwives (LM).

(c) MAA covers one smoking cessation counseling ses-
sion per client, per day, up to ten sessions per client, per preg-
nancy. The provider must keep written documentation in the
client's file for each session. The documentation must reflect
the information in (e) of this subsection.

(d) MAA covers two levels of counseling. Counseling
levels are:

(i) Basic counseling (fifteen minutes), which includes
(e)(i), (ii), and (iii) of this subsection; and

(i) Intensive counseling (thirty minutes), which includes
the entirety of (¢) of this subsection.

(e) Smoking cessation counseling consists of providing
information and assistance to help the client stop smoking.
Smoking cessation counseling includes the following steps
(refer to MAA's physician-related services ((RBRVSY)) bill-
ing instructions and births and birthing centers billing
instructions for specific counseling suggestions and billing
requirements):

(i) Asking the client about her smoking status;

(i1) Advising the client to stop smoking;

(iii) Assessing the client’s willingness to set a quit date;

(iv) Assisting the client to stop smoking, which includes
developing a written quit plan with a quit date. If the provider
considers it appropriate for the client, the "assisting” step
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may also include prescribing smoking cessation pharmaco-
therapy as needed (see (f) of this subsection); and

(v) Arranging to track the progress of the client's attempt
to stop smoking.

(f) A provider may prescribe pharmacotherapy for smok-
ing cessation for a client when the provider considers the
treatment is appropriate for the client. MAA covers certain
pharmacotherapy for smoking cessation as follows:

(i) MAA covers Zyban™ only;

(i) The product must meet the rebate requirements
described in WAC 388-530-1125;

(iii) The product must be prescribed by a physician,
ARNP, or physician assistant;

(iv) The client for whom the product is prescribed must
be eighteen years of age or older;

(v) The pharmacy provider must obtain prior authoriza-
tion from MAA when filling the prescription for pharmaco-
therapy; and

(vi) The prescribing provider must include both of the
following on the client's prescription:

(A) The client's estimated or actual delivery date; and

(B) Indication ((that)) the client is participating in smok-
ing cessation counseling.

(g) MAA's ((reimbursement)) payment for smoking ces-
sation counseling is subject to postpay review. See WAC
388-502-0230, Provider review and appeal, and WAC 388-
502-0240, Audits and the audit appeal process for contrac-
tors/providers, for information regarding review and appeal
processes for providers.

AMENDATORY SECTION (Amending WSR 00-23-052,
filed 11/13/00, effective 12/14/00)

WAC 388-533-0600 Planned home births and births
in birthing centers. (1) MAA covers planned home births
and births in birthing centers for its clients when the client
and the maternity care provider choose to have a home birth
or to give birth in an MAA-approved birthing center and the
client:

(a) Is eligible for CN or MN scope of care (see WAC
388-533-400(2));

(b) Has a MAA-approved medical provider who has
accepted responsibility for the planned home birth or birth in
birthing center ((birth)) as provided in this section;

(c) Is expected to deliver the child vaginally and without
complication (i.e., with a low risk of adverse birth outcome);
and

(d) Passes MAA's risk screening criteria. MAA provides
these risk-screening criteria to qualified medical services pro-
viders.

(2) MAA approves only the following provider types to
provide MAA-covered planned home births and births in
birthing centers:

(a) Physicians licensed under chapters 18.57 or 18.71
RCW;

(b) Nurse midwives licensed under chapter 18.79 RCW:
and

(c) Midwives licensed under chapter 18.50 RCW.

(3) Each participating birthing center must:
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(a) Be licensed as a childbirth center by the department
of health (DOH) under chapter 246-349 WAC;

(b) (Hevye-a—valid-core-provideragreement-with- MAA;

€e))) Be specifically approved by MAA to provide birth-
ing center services; ((end

&) (c) Have a valid core provider agreement with
MAA; and

(d) Maintain standards of care required by DOH for
licensure.

((63)) (4) MAA suspends or terminates the core provider
agreement of a birthing center if it fails to maintain DOH
standards cited in subsection ((£2})) (3) of this section.

((@M%WM&MM@R&W&O

ey Midwiveslicensed-underchapter 18-56-RCW.))

(5) ((Bachpreviderusing-a)) Home birth or birthing cen-
ter providers must:

(a) Obtain from the client a signed consent form in
advance of the ((birthing-center)) birth;

(b) Follow MAA's risk screening criteria and consult
with and/or refer the client or newborn to a physician or hos-
pital when medically appropriate;

(c) Have current, written, and appropriate plans for con-
sultation, emergency transfer and transport of a client and/or
newborn to a hospital,

(d) Make appropriate referral of the newborn for
((sereening)) pediatric care and medically necessary follow-
up care; ((end))

(e) Inform parents of the benefits of a newborn screening
test and offer to send the newborn's blood sample to the
department of health for testing; and

(f) Have evidence of current cardiopulmonary resuscita-
tion (CPR) training for:
(1) Adult CPR: and

(ii) Neonatal resuscitation.

(6) Planned home providers must:

(a) Provide medically necessary equipment, supplies,
and medications for each client;
(b) Have arrangements for twenty-four hour per day cov-

erage;
(c) Have documentation of contact with local area emer-

gency medical services to determine the level of response

capability in the area; and

(d)_Participate in a formal, state-sanctioned, quality

assurance/improvement program or professional liability

review process (e.g., Joint Underwriting Association (JUA),

Midwives Association of Washington State (MAWS), etc.).
(7) MAA does not cover planned home births or births in
birthing centers for women identified with any of the follow-

ing conditions:
(a) Previous cesarean section;

(b) Current alcohol and/or drug addiction or abuse;

(c) Significant hematological disorders/coagulopathies:

(d) History of deep venous thromboses or pulmonary
embolism;
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(e) Cardiovascular disease causing functional impair-

ment;

() Chronic hypertension;

(g) Significant endocrine disorders including pre-exist-
ing diabetes (type I or type ID):

(h) Hepatic disorders including uncontrolled intrahe-
patic cholestasis of pregnancy and/or abnormal liver function
tests;

(1) Isoimmunization, including evidence of Rh sensitiza-

(1) Neurologic disorders or active seizure disorders:
(k) Pulmonary disease;

() Renal disease;

(m) Collagen-vascular diseases;

(n) Current severe psychiatric illness;

{0) Cancer affecting site of delivery;

(p) Known multiple gestation;

(q) Known breech presentation in labor with delivery not
imminent; or

(r) Other significant deviations from normal as assessed
by the provider.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-533-0500 Planned home births—Pilot

project.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed October 18, 2004, 3:38 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
01-141.

Title of Rule and Other Identifying Information:
Amending WAC 388-550-2598 Critical access hospital
(CAH) program.

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on November 23, 2004, at 10:00 a.m.

Date of Intended Adoption: Not sooner than November
24, 2004.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., November 19, 2004.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by November 19, 2004,
TTY (360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
allows the department to revise the method for cost settle-
ment for services provided to clients eligible under the
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department's managed care programs. The anticipated
effects are to ensure that critical access hospitals receive the
correct level of reimbursement.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.04.050,
74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.08.-
090, 74.09.5225.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: John Hanson,
P.O. Box 45510, Olympia, WA 98504, (360) 725-1856.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rule amendment and concludes that it
will impose no new costs on small businesses. The prepara-
tion of a comprehensive small business economic impact
statement is not required.

A cost-benefit analysis is not required under RCW
34.05.328. Since the proposed amendments do not "make
significant amendments to a policy or regulatory program”
(see RCW 34.05.328 (5)(c)(iii)), MAA has determined that
the proposed rule is not "significant” as defined by the legis-
lature. This rule has been rewritten to allow MAA to revise
the method for cost settlement for services provided to clients
eligible under the department's managed care programs to
ensure that critical access hospitals receive the correct level
of reimbursement.
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October 15, 2004 -
Brian H. Lindgren, Manager MAA-upen-request:
Rules and Policies Assistance Unit -An-MAA-approved CAH must-alse-meet the-general

AMENDATORY SECTION (Amending WSR 02-13-099, audits-condueted-by-department-staff-see-WAC-388-502-
filed 6/18/02, effective 7/19/02) 0240:

WAC 388-550-2598 Critical access ((hespital-(CAH) 5y MAA-mey-conduetarpostpay-or on-sitereview-of any
program)) hospitals (CAHS). (1) ((Fhe-eritical-accesshos- EAH-to-ensure-quality-of eare:
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The medical assistance administration (MAA) reim-
burses eligible critical access hospitals (CAHs) for inpatient
and outpatient hospital services provided to fee-for-service

medical assistance clients on a cost basis, using departmental
weighted costs-to-charges (DWCC) ratios and a retrospective

(a) A CAH is responsible to investigate any reports of
substandard care or violations of the facility's medical staff

bylaws; and

(b) A complaint or grievance regarding substandard con-
ditions or care may be investigated by any one or more of the

cost settlement process.

(2) For inpatient and outpatient hospital services pro-
vided to clients enrolled in a managed care plan, DWCC rates
for each CAH are incorporated into the calculations for the
managed care capitated premiums. MAA considers managed
care DWCC rates to be cost. Cost settlements are not per-
formed for managed care claims.

(3) The following definitions and abbreviations and
those found in WAC 388-500-0005 and 388-550-1050 apply
to this section:

(2) "CAH." see "critical access hospital.”

(b) "CAH HFY" see "CAH hospital fiscal year.”

(c) "CAH hospital fiscal year” means each_individual
hospital's fiscal year.

(d) "Cost settlement” means a reconciliation of the fee-
for-service interim CAH payments with a CAH's actual costs
determined after the end of the CAH's HFY.

(e)"Critical access hospital (CAH)" means a hospital that
is approved by the department of health (DOH) for inclusion

in DOH's critical access hospital program.
(f) "Departmental weighted costs-to-charges (DWCC)

rate” means a rate MAA uses to determine a CAH payment.

See subsection (8) for how MAA calculates a DWCC rate.

(g) "DWCC rate” see "departmental weighted costs-to-
charges (DWCC) rate.”

(h) "Interim CAH payment"” means the actual payment
the department makes for claims submitted by a CAH for ser-
vices provided during its current hospital fiscal year, using
the appropriate DWCC rate, as determined by MAA.

(4) To be reimbursed as a CAH by MAA. a hospital must
be approved by the department of health (DOH) for inclusion
in DOH's critical access hospital program. The hospital must
provide proof of CAH status to MAA upon request. CAHs
reimbursed under the CAH program must meet the general
applicable requirements in chapter 388-502 WAC. For infor-
mation on audits and the audit appeal process, see WAC 388-
502-0240.

(5) A CAH must have and follow written procedures that
provide a resolution to complaints and grievances.

(6) To ensure guality of care:
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following:

(i) Department of health (DOH): or

(ii) Other agencies with review authority for MAA pro-
grams.

(7) MAA may conduct a postpay or on-site review of any
CAH.

(8) MAA prospectively calculates fee-for-service inpa-
tient and outpatient DWCC rates separately for each CAH.
To calculate prospective interim inpatient and outpatient
DWCC rates for each hospital currently in the CAH program,
MAA: [

(a) Obtains from each CAH its estimated aggregate

charge master change for its next HFY;
(b) Obtains from the Medicare HCFA-2552 Cost Report

the CAH initially submits for cost settlement of its most

recently completed HFY':

(i) The costs-to-charges ratio of each respective service
cost center; and

(ii) Total costs, charges, and number of patient days of
each respective accommodation cost center.

(c) Obtains from the Medicaid Management Information
System (MMIS) the following fee-for-service summary
claims data submitted by each CAH for services provided
during the same HFY identified in (b) of this subsection:

(i) Medical assistance program codes;

(ii) Inpatient and outpatient claim types;

(iii} Procedure codes. revenue codes. or_diagnosis-

related group (DRG) codes: .

(iv) Allowed charges and third party liability/client and
MAA paid amounts;

(v) Number of claims:; and

(vi) Units of service.

(d) Separates the inpatient claims data and outpatient
claims data;

(e) Obtains the cost center allowed charges by classify-
ing inpatient and outpatient allowed charges from (c) of this
subsection billed by a CAH (using any one of, or a combina-
tion of, procedure codes, revenue codes, or DRG codes) into
the related cost center in the CAH's Medicare HCFA-2552
cost report the CAH initially submits to MAA;
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() Determines the MAA departmental-weighted costs

for each cost center by multiplying the cost center's allowed

charges from (c) of this subsection for the appropriate inpa-
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(a) Compares actual MAA total interim CAH payments
to the departmental-weighted CAH fee-for-service costs for
the period being cost settled; and

tient or outpatient claim type by the related service cost cen-
ter ratio;

(g) Sums all allowed charges from (e) of this subsection;
(h) Sums all departmental-weighted costs for inpatient
and outpatient claims from (f) of this subsection;

1) Multiplies each hospital's total MAA departmental-
weighted costs from (h) of this subsection by the Medicare
Market Basket inflation rate. The Medicare Market Basket
inflation rate is published and updated periodically by the
Centers for Medicare and Medicaid Services (CMS);

() Multiplies each hospital's total allowed charges from

(b) Pays the hospital the difference between CAH costs
and interim CAH payments if actual CAH costs are deter-
mined to exceed the total interim CAH pavments for that
period. MAA recoups from the hospital the difference
between CAH costs and interim CAH payments if actual
CAH costs are determined to be less than total interim CAH
payments.

(14) MAA performs finalized cost settlements using the
same methodology as outlined in subsection (13) of this sec-
tion, except that MAA uses the hospital's settled Medicare
cost report instead of the initial cost report. Whenever a

(g) of this subsection by the CAH estimated charge master
change from (a) of this subsection. If the charge master
change factor is not available from the hospital, MAA will

apply a reasonable alternative factor; and
(k) Determines the DWCC inpatient and outpatient rates

by dividing the total appropriate MAA departmental-
weighted costs from (h) of this subsection by the total appro-
priate allowed charges from (g) of this subsection.

(9) For a currently enrolled hospital provider that is new

to the CAH program, the basis for calculating DWCC rates
for inpatient and outpatient hospital claims for:

(a) Fee-for-service clients is:

(i) The hospital's most recently submitted Medicare cost
report, and

(ii) The appropriate MMIS summary claims data for that
hospital fiscal year (HFY).

(b) Managed care clients is:

(i) The hospital's most recently submitted Medicare cost
report; and

(ii) The appropriate managed care encounter data for that
HFEY. :

(10) For a newly licensed hospital that is also a CAH,
MAA uses the current state-wide average DWCC rates for

the initial prospective DWCC rates.

(11) For a CAH that comes under new ownership, MAA
uses the prior owner's DWCC rates.

(12) To calculate prospective managed care inpatient
and outpatient DWCC rates, MAA uses the methodology out-
lined in subsection (8) of this section, except that managed

care encounter data are used rather than MMIS fee-for-ser-

vice summary claims data. In addition, MAA:

(a) Incorporates the DWCC rates into the calculations for
the managed care capitated premiums that will be paid to the
managed care plans; and

(b) Requires all managed care plans having contract rela-
tionships with CAHs to pay the inpatient and outpatient
DWCC rates applicable to managed care claims. For pur-
poses of this section, MAA considers the DWCC rates used
to reimburse CAHs for care given to clients enrolled in a
managed care plan to be cost. Cost settlements are not per-
formed for managed care claims.

(13) For fee-for-service claims only, MAA performs an
interim retrospective cost settlement for each CAH after the
end of the CAH's HFY . using Medicare cost report data and

claims data from the MMIS related to fee-for-service claims.
Specifically, MAA:

(23]

CAH's Medicare cost report is settled by the Medicare fiscal

intermediary. the CAH must send the settled cost report to
MAA to be used in a final cost settlement.
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Continuance of WSR 04-15-107.

Preproposal statement of inquiry was filed as WSR 04-
09-097.

Title of Rule and Other Identifying Information: Safety
standards for agriculture, chapters 296-62 and 296-307
WAC. The department is extending the written comment
period to November 12, 2004. This will allow stakeholders
additional time to review the proposed wording. -

Date of Intended Adoption: December 21, 2004,

Submit Written Comments to: Cindy Ireland, Project
Manager, Department of Labor and Industries, WISHA Divi-
sion, P.O. Box 44620, Olympia, WA 98504-4620, fax (360)
902-5529, by November 12, 2004.

Statutory Authority for Adoption:
49.17.040, 49.17.050, 49.17.060.

Statute Being Implemented: Chapter 49.17 RCW.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, Tumwater, (360) 902-5530; Implementation
and Enforcement: Michael A. Silverstein, Tumwater, (360)
902-5495.
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Preproposal statement of inquiry was filed as WSR 03-
21-119.

Title of Rule and Other Identifying Information: Chap-
ter 173-407 WAC, Carbon dioxide mitigation program for
fossil fueled thermal electric generating facilities.

Hearing Location(s): Department of Ecology, 300 Des-
mond Drive S.E., Lacey, WA 98503, on November 30, 2004,
at 2:00 p.m.

Date of Intended Adoption: December 21, 2004.

Submit Written Comments to: Melissa McEachron,
Department of Ecology, Air Quality Program, P.O. Box
47600, Olympia, WA 98504-7600, e-mail MMCE461 @ecy.
wa.gov, fax (360) 407-7534, by December 8, 2004.

Assistance for Persons with Disabilities: Contact Tami
Dahlgren by November 22, 2004, TTY (711) 1-800-833-
6388 or (360) 407-6800.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: During the 2004
legislative session, SHB 3141 became law. The new law
(codified as chapter 80.70 RCW and RCW 70.94.892) estab-
lishes a carbon dioxide mitigation program and requires car-
bon dioxide offsets from new and certain modified fossil-
fueled electric generating facilities. The purpose of the rule
is to recover permitting authority costs related to implement-
ing the mitigation program, to clarify CO, emissions calcula-
tions, and to integrate mitigation program plans into the air
quality permits using the order of approval process.

There is no existing rule related to carbon dioxide miti-
gation program for fossil-fueled thermal electric generating
facilities. The anticipated effect of the proposal is a complete
and ready to implement program.

Statutory Authority for Adoption: Chapters 70.94 and
80.70 RCW.

Statute Being Implemented: Chapter 80.70 RCW and
RCW 70.94.892.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Ecology, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Melissa McEachron, Olympia, Washington, (360) 407-6860;
Implementation and Enforcement: Stu Clark, Olympia,
Washington, (360) 407-6800.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

L INTRODUCTION.

BACKGROUND: The Department of Ecology (ecology) is
proposing adoption of a new rule implementing chapter 70.94
RCW and Title 80 RCW. The proposed rule provides addi-
tional direction regarding carbon dioxide mitigation for pub-
lic and private entities that are constructing certain types of
energy facilities in Washington state. Ecology's goal is that
the rule will provide clarification as to what is required for
energy facility developers in Washington. As required under
RCW 19.85.030, ecology is developing and issuing this small
business economic impact statement (SBEIS) as part of its
rule adoption process. Ecology will use the information
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developed in the SBEIS as required by law to ensure that the
proposed rules are consistent with legislative policy.

RULE DEVELOPMENT: Washington has been actively
involved in evaluating the implications of climate change
having completed several studies in the last fifteen years.
Development of a rule to mitigate GHG emissions was initi-
ated by Governor Gary Locke in 2001. The governor autho-
rized the Energy Facility Site Evaluation Council (EFSEC) to
commence rule making in an effort to mitigate the amount of
greenhouse gas emissions from new electricity generation
facilities. The result was the proposed EFSEC carbon diox-
ide mitigation rule. The rule required new fossil fuel fired
electricity generation facilities to mitigate 20% of their life-
time CO, emissions. However, the rule was never adopted
because the 2004 legislature created law that closely reflected
the proposed EFSEC rule. This statutory language modified
portions of chapter 70.94 RCW and Title 80 RCW to reflect
the legislature's intent to require greenhouse gas mitigation.
Ecology is proposing to implement these revisions to statute
via proposed chapter 173-407 WAC, Carbon dioxide mitiga-
tion program for fossil fueled thermal electric generating
facilities, that is the subject of this analysis.

DESCRIPTION AND PURPOSE OF THE SBEIS: The objec-
tive of this SBEIS is to identify and evaluate the various
requirements and costs that the proposed rule might impose
on businesses. In particular, the SBEIS examines whether
the costs to businesses that might be imposed by the proposed
rule impose a disproportionate impact on the state's small
businesses. The specific purpose and required contents of the
SBEIS is contained in RCW 19.85.040 and are noted below
(the bracketed numbers are for the reader's convenience, and
reflect the organization of this SBEIS):

"A small business economic impact statement must
include [1] a brief description of the reporting, record keep-
ing and other compliance requirements of the proposed rule,
and [2] the kinds of professional services that a small busi-
ness is likely to need in order to comply with such require-
ments. [3] It shall analyze the costs of compliance for busi-
ness required to comply with the proposed rule adopted pur-
suant to RCW 34.05.320, including costs of equipment,
supplies, labor and increased administrative costs. [4] It
shall consider, based on input received, whether compliance
with the rule will cause businesses to lose sales or revenue.
[5] To determine whether the proposed rule will have a dis-
proportionate impact on small businesses, the impact state-
ment must compare the costs of compliance for small busi-
nesses with the cost of compliance for the ten percent of busi-
nesses that are the largest businesses required to comply with
the proposed rules using one or more of the following as a
basis for comparing costs:

a. Cost per employee
b. Cost per hour of labor
c. Cost per hundred dollars of sales

(2) A small business economic impact statement must
also include:

a. [6] A statement taken by the agency to reduce the
costs of the rule on small businesses as required by RCW
19.85.030(3), or reasonable justification for not doing so,
addressing the options listed in RCW 19.85.030(3).
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b. [7] A description of how the agency will involve small
business in the development of the rule; and

c. [8] A list of industries that will be required to comply
with the rule.["]

For purposes of an SBEIS, "Small business," is defined
by RCW 19.85.020: "Small business"” means any business
entity, including a sole proprietorship, corporation, partner-
ship, or other legal entity, that is owned and operated inde-
pendently from all other businesses, that has the purpose of
making a profit, and that has fifty or fewer employees.

CONTENTS OF THE DOCUMENT: The proposed carbon
dioxide mitigation rule developed through this rule-making
process will be further evaluated in the following sections as
required in chapter 19.85 RCW.

Section 2 - This section discusses the new rule and pro-
vides [1] a brief description of the reporting, record keeping,
and other compliance requirements, [2] the kinds of profes-
sional services that a small business is likely to need in order
to comply, [3] the costs of compliance for businesses
required to comply with the proposed rule including costs of
equipment, supplies, labor, and increased administrative
costs.

Section 3 - This section considers [4] whether compli-
ance with the rule will cause businesses to lose sales or reve-
nue and evaluates [5] whether the proposed rule will have a
disproportionate impact on small business.

Section 4 - This section considers [6] actions taken to
reduce the impact of the rule on small business, [7] how small
business was involved in the development of this rule and
provides [8] a list of industries required to comply with the
rule. The appendix contains additional information used in
this analysis."

SC ) USI ES.

INTRODUCTION: The proposed rule restates much of
what is explicitly presented in chapter 70.94 RCW and Title
80 RCW and clarifies several aspects likely to be relevant to
energy facility construction. The most significant clarifica-
tion is explicitly stating the formula for calculating carbon
dioxide emissions and outlining how to incorporate multiple
fuels and supplemental firing. The proposed rule also pro-
vides a fee schedule. Ecology has carefully evaluated each of
the proposed new rule sections and determined which are
likely to have significant impacts on future applicants. These
are discussed below along with a discussion of the baseline.
A discussion of costs likely to be experienced by firms is also
provided.

RULE DESCRIPTION AND BASELINE DEVELOPMENT: In
order to discuss the cost impacts of the proposed rule it is nec-
essary to consider the proposed rule language and the base-
line from which the change in requirements is measured. The
baseline is the best estimate of how chapter 70.94 RCW and
Title 80 RCW would be implemented if the rule was not pro-
mulgated.

The proposed rule provides definitions of the regulated
community, outlines statutory authority, and provides formu-
las for emissions calculations and requirements for address-
ing multiple fuels.? The rule requires all new or expanding
fossil fuel powered electricity generation facilities to mitigate
a portion of their carbon dioxide emissions. Twenty percent
of all emissions forecast over a thirty-year period are required
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to be mitigated either via a third-party or through self-initi-
ated mitigation.?

In the case of proposed chapter 173-407 WAC, much of
the rule language is simply restated from the statute. If ecol-
ogy did not adopt a rule, carbon dioxide mitigation would
still be required from new fossil-fueled power plants since it
is explicitly described in statute.* The components of the rule
where there is additional direction provided than included in
statute are those associated with supplemental firing and mul-
tiple fuel sources. The statute defines total carbon dioxide
emissions as those emitted from fossil fuel powered facilities
over thirty years and mandates "taking into account any
enforceable limitations on operational hours or fuel types
and use.” This statutory language is unclear as to whether it
is to require mitigation of all fuel sources or the base fuel or
some estimated fuel use up to the fuel's operational hour lim-
itation. Ecology's proposed rule requires that all allowable
supplemental firing hours be used in the emissions calcula-
tions and that the fuel with the highest CO, emissions factor
be incorporated first until the total annual operational hours
have been allocated. Without the rule, calculation of the CO,
quantity subject to mitigation would be negotiated with indi-
vidual permit writers resulting in differing mitigation require-
ments between otherwise identical proposals.

Ecology has chosen to base this analysis on two assump-
tions. First, because the statute is quite clear about consider-
ing limitations on operational hours and since supplemental
firing is usually an allowed use based on a maximum number
of hours, it is assumed that mitigation would be required for
allowed supplemental firing hours even without the rule.

Second, because the statute is unclear about regulation of
multiple fuels, ecology will assume that mitigation for
reserve fuels with higher emission factors than the base fuel
is an impact of this rule making. Though this could have
been the intention of the statute, it could also be interpreted to
require basing it on actual use, estimated use, etc. Without
the rule, ecology permit writers and applicants would have to
negotiate which fuels are included and how much of the
allowable use of the higher emitting fuel would be consid-
ered. Therefore, the baseline in the case of multiple fuel
sources will be mitigation based on the primary fuel type.

COST IMPACTS TO BUSINESSES: For those energy facili-
ties that want the flexibility to use multiple fuel sources, the
requirements described above will be a cost impact of the rule
making. Firms may have to pay a greater amount of mitiga-
tion than would have been required if they had simply nego-
tiated with individual permit writers. It is possible this may
even cause some firms to choose to reduce their permitted use
of back-up fuels from what would have been the case without
the rule.

The economic impact of the proposed rule will most
likely be experienced by those developing/modifying elec-
tricity generation facilities® as an increase in facility develop-
ment costs. The following cost categories are required by
chapter 19.85 RCW.

Reporting and Record keeping: Additional carbon miti-
gation rule requirements will not likely require additional
on-going monitoring or record keeping.

Additional Professional Services: Additional carbon
mitigation rule requirements may require additional project
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management services to execute additional carbon offsets if
the self-mitigation option is selected. This cost is included in
the mitigation amount.

Costs of Equipment, Supplies, Labor, and Increased
Administrative Costs: No additional equipment, supplies,
labor or administrative costs are anticipated.

Other Compliance Requirements: As mentioned above,
the main impact of the rule will be the additional carbon mit-
igation that may be required of some facilities. This amount
will vary with the facility, fuel-type and owner with a typical
range of between $0 and $1,100,000.

3. REVENUE IMPACTS AND DISTRIBUTION OF COSTS,

INTRODUCTION: RCW 19.85.040 requires that the anal-
ysis consider [4] whether compliance with this rule will cause
businesses to lose sales or revenue and [5] whether the pro-
posed rule will have a disproportionate impact on small busi-
nesses. The increased costs come from increased carbon
dioxide mitigation requirements for new energy facilities
locating in the state.

Increased mitigation costs associated with higher carbon
emitting supplemental fuels could be reduced by decreasing
the hourly limit on supplemental fuel use. This would reduce
the amount of mitigation required of firms, but comes at the
expense of decreased operational flexibility. All costs in this
analysis assume no change in the use of supplemental fuels
by electricity project proponents and therefore are conserva-
tive (biased against the rule).

The increased costs will affect both existing and pro-
posed energy facilities and could have indirect effects on
other business entities operating in Washington state. The
increase will affect siting costs and is related to capacity of
the facility but not the output.” In general, an increase in
fixed costs will impact firms with less output (i.e. "small”
firms) more significantly than firms with more output (i.e.
"large" firms). This occurs because firms with less output
that try to recoup fixed costs by raising the price of their final
product must raise the price proportionately more than large
firms.

Increased siting costs for new energy facilities could
benefit existing firms if existing plants are used more inten-
sively or retirements of existing plants are delayed. In some
cases, the impacts may be passed along to others as second-
ary effects. Which business entities are affected and how
these new requirements will affect them depend on the spe-
cific markets and market participants. Firms that provide
third-party mitigation services may benefit from increased
demand for their services.

ANALYSIS OF FUTURE PLANTS: The proposed rule will
apply to any facility that sells power to the grid and uses a
fossil fuel energy source. To analyze this, ecology consid-
ered existing and expected future market conditions and
reviewed several facilities that have been constructed in the
state and that obtained air operating permits. The analysis
revealed that potentially impacted facilities likely to be con-
structed in the future include natural gas and coal-fired elec-
tricity generation plants. These facilities are typically con-
structed by consumer-owned utilities, investor-owned utili-
ties, and independent power producers and range in size from
25 MW to 349 MW. Many of the larger facilities have sup-
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plemental firing capability, reserve fuels and can be cogener-
ation facilities.

Ecology elected to evaluate the impacts on three hypo-
thetical electricity generation facilities that represent the
anticipated range of facilities likely to be constructed in the
future. All facilities are natural gas fired facilities® but oper-
ational capacities are different consisting of 30 MW, 172
MW and 274 MW facilities. Capabilities for supplemental
firing, reserve fuels and cogeneration vary with each facility.
The specific parameters are provided in Table 3.1.

Table 3.1. Parameters of Hypothetical Electrical Generation Facilities

Facility Facility Facility
Characteristic | No. 1 No.2 No.3
Turbine Type GELM Siemens/Westing- | Siemens/West-
2500+ house W501D5 inghouse 501F
Nominal 30 172 274
Capacity (MW)
Supplemental No No Yes
(Duct) Firing
Type & Primary | Natural Gas- | Natural Gas- Natural Gas-
Fuel Simple Cycle | Comb. Cycle Comb. Cycle
Secondary Fuel | N/A Distillate Fuel; Distillate Fuel;
876 hour limit 1,752 hour limit
Cogeneration No No Yes
Facility

SALES IMPACTS: Potential sales impacts for new gener-
ating resources in Washington could occur if the increased
cost of siting facilities delays construction or are passed
along in wholesale electricity prices. Table 3-2 provides an
analysis of cost and investment return impacts for the three
proposed facilities.

Table 3-2. Fadility Siting and Wholesale Electricity Cost and Investment
Return Impacts Due to the Proposed Rule

Facility No.1 | Facility No. 2 | Facility No. 3
(NGSC-30 (NGCC-172 (NGCC-274
MW) MW) MW)

Increased Miti- | 0 108.6 3129

gation Cost from

Rule (Thousand

$

Capital Cost 17.7 101.1 159.6

(Million $)°

Percentage 0.0% 0.11% 0.20%

Increase in Capi-

tal Cost

Percentage 0.0% -0.4% -0.4%

Change in NPV'0

Change in Cost | 0.00 +0.01 +0.02

of Electricity

($/MWh)

The estimated increased siting cost ranges from $0 to
approximately $313,000 for the natural gas fired plants listed
above. This represents an increase of between 0.0% and
0.20% of a typical plant's capital costs. If increased costs are
passed along in wholesale electricity prices, the price of
wholesale electricity is expected to increase between
$0.0/MWh and $0.02/MWh which represents between 0%
and 0.05% of the price of wholesale power.!! This may result
in a small decrease in sales depending on how sensitive the
market is to a price increase. However, fuel price volatility,
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variable power demand and changing hydroelectric condi-
tions are likely to be far more significant cost factors.

As mentioned previously, a reduction in NPV for new
facilities or an increase in wholesale power costs may be a
beneficial effect for existing facilities. Existing electricity
generation facilities may experience an increase in sales if sit-
ing of new facilities is delayed due to the reduced investment
return or if time of use (dispatch) is reduced. This would
increase the dispatch of existing plants and potentially delay
retirement of some plants. The impact of these investment
value and price changes for both existing and new plants is
likely to be relatively minor as other factors are likely to drive
siting decisions like fuel costs, public responsiveness, plant
efficiency, and availability of transmission facilities.

DISTRIBUTION OF COMPLIANCE COSTS: RCW 19.85.-
040 requires an evaluation of how compliance costs may vary
between small firms and the largest 10% of firms required to
comply. This is complicated in this case by the fact that the
rule will only apply to facilities developed in the future. To
inform the rule making, ecology evaluated several energy
facilities that recently obtained AOP permits with capacities
that would be subject to carbon mitigation requirements if
constructed today. Sixteen permits for fossil-fuel fired facil-
ities that sold electricity to the grid were considered. In all
cases, the firms were large firms.

Changes in the wholesale power industry make plants
developed in the past less relevant. Developers can be classi-
fied as consumer owned utilities (COUs), investor owned
utilities (IOUs) and independent power producers (IPPs). In
the past, IOUs and COUs were often vertically integrated
providing generation, transmission and distribution. Restruc-
turing in the electricity markets has allowed IPPs to develop
a much larger share of electricity generation. Moreover, they
will likely be much more prevalent in future development.
As such, ecology analyzed all existing COUs and IQUs and
considered a collection of IPPs with existing assets or an
interest in electricity development in Washington to assess
proportionality.’> The results are listed in Table 3-3.

Table 3-3. Proportionality of Compliance Costs (Dollars per Hundred
Dollars in Sales)

Facility No. | Facility No. | Facility No.

1 (NGSC- 2 (NGCC- {3 (NGCC-
Firm Size No. Firms | 30 MW) 174 MW) 272 MW)
Small 40 0.0 0.007 0.012
Large 42 0.0 0.007 0.012

As can be seen from Table 3-3, the cost impacts as mea-
sured per hundred dollars in sales will not be greater for small
firms but will vary with the capacity of the plant. These
results are not surprising because the mitigation costs are
spread over the same revenue stream for a given size plant
and technology regardless of the number of employees. If
plant capacity or technology selection varies with the size of
developer, we would expect effects to be disproportionate.
Therefore, a more relevant question is "does new plant capac-
ity or technology choice vary with the size of the proponent
firm in the class of plants 25 megawatts to 350 megawatts?"
Ecology's experience with previously constructed facilities
indicates little relationship between plant capacity and propo-
nent size."
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It appears that mostly large firms develop plants between
25 MW and 350 MW capacity. Even in cases where small
firms develop plants, there is little evidence that plant capac-
ity is related to the number of employees of the proponent.
For both of these reasons, the proposed rule should not dis-
proportionately affect smaller proponents more than large
proponents.

SECONDARY IMPACTS: It is possible that some or all of
the increased costs associated with the proposed rule revi-
sions will be passed on to consumers in the form of higher
electricity rates. For COUs and IOUs this would occur by
including the increased cost in the utility rates approved by
individual utility boards. For IPPs, higher prices would be
determined within the market for wholesale power. Analysis
by ecology found that it is unlikely that there will be dispro-
portionate secondary impacts. The complete analysis can be
found in the appendix.

Natural gas has been the most efficient fuel used for new
electricity facilities in recent years. Raising the cost to
develop these plants might lead to a reduction in the use of
natural gas. However, any impact would depend on the cost
of the other generation technologies like wind, and on the
cost for other inputs like coal. To the extent that coal will
also be subject to increased requirements for carbon mitiga-
tion and that wind is a site specific resource with a low capac-
ity factor, it is unlikely that the increased costs from the pro-
posed rule will change the generation technology choice at
the margin.

CONCLUSION: Businesses engaged in the production of
electricity will incur increased compliance costs as a result of
the rule revisions. These costs will vary significantly with
the plant characteristics. The most important characteristics
affecting siting costs will be the generation technology, plant
size and use of supplemental fuels. Ecology has analyzed
several representative facilities and finds that the impacts on
sales should be minimal and that the rule will not likely have
disproportionate impacts.

4. BUSINESS INVOLVEMENT AND INDUSTRY.

ACTIONS TAKEN TO REDUCE THE IMPACT ON SMALL
BUSINESS: As noted previously, the rule making is unlikely
to have disproportionate impacts on smaller firms. Ecology's
overall intent for this rule making is to implement state law
mitigating greenhouse gases. It is intended that the new rule
will reduce the uncertainty associated with siting 25SMW-
350MW capacity electricity generation facilities in Washing-
ton and reduce the associated financial penalties. To the
extent that this is a fixed cost, it will benefit firms with less
output more than firms with greater output. Because the
impacts are unlikely to be disproportionate, ecology did not
further pursue the options for reducing costs to small busi-
nesses listed in RCW 19.85.030(3).

HOW WAS SMALL BUSINESS INVOLVED IN THE DEVEL-
OPMENT OF THIS RULE? As mentioned previously, the stim-
ulus for rule making came from legislation passed in 2004.
Ecology began rule making in 2004 by drafting preliminary
rule language and posting it for external stakeholder review.
Written comments were taken through August, 2004. The
proposed rule was also posted on ecology's website.
Throughout the process, ecology has encouraged the partici-
pation of all entities in considering the impacts and outcomes
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of the proposed rules. This public process was open to both
small and large businesses. Further input will be encouraged
during the future draft rule public comment period.

LIST OF INDUSTRIES REQUIRED TO COMPLY: The most
likely industries to which this rule will apply will be those
involved in the production of electricity. Other firms that
elect to develop co-generation facilities might also be
included. Table 4.1 contains {9] a list of industries required
to comply with the rule. The table was constructed based on
air permitting data and market analysis. In general, the
majority of plants are classified SIC Code 4911.

Table 4.1. Industries Likely to be Required to Comply
with the Rule Revisions

SIC Code Description
4911 Electric Services
4931 Electric and other services combined

! Due to size limitations relating to the filing of documents with the code
reviser, the SBEIS does not contain the appendices that further explain ecol-
ogy's analysis. Additionally, it does not contain the raw data used in this
analysis, or all of ecology's analysis of this data. However, this information
is being placed in the rule-making file, and is available upon request.

2 See www.ecy.wa.gov/programs/air/psd/draft rule page.html for complete
text.

3 Typical mitigation projects include those that will offset emissions else-
where such as energy efficiency programs and green power purchases.

4 Chapter 19.85 RCW does not require analysis where the statute explicitly
defines the requirements.

3 Replacement of turbines "in-kind" for remanufacturing/repair is unlikely to
result in increased mitigation cost as the replacement turbine is usually of
similar size.

6 A cost of $0 would occur in the case of a simple cycle natural gas CT with
no reserve fuels. An additional cost of $1,086,000 would occur for a 172
megawatt (MW) plant with unlimited use of back-up diesel. The likely
upper limit in additional cost would be a 349 MW plant with unlimited back-
up fuel in which mitigation would be increased by approximately
$2,000,000.

7 These are known as "fixed" costs. Costs that depend on output levels are
known as "variable" costs.

8 Coal-fired plants were not considered since rule requirements for reserve
fuel mitigation will not likely affect the required mitigation since coal is a
highly emitting fuel source.

9 Cost assumptions taken from “Wholesale Power Price Forecast for the
Fifth Power Plan,” NPPC, 2003.

10 NPV is "net present value.” Calculations assume a wholesale electricity
price of $40/MWh.

" Assuming a wholesale price of $40/MWh.

12 Data used is from NPPC "Power Plants of the Northwest," the Northwest

Independent Power Producers Coalition, Washington Employment Security,
corporate websites and personal contacts.

13 All proponents with existing plants considered by ecology were large
firms. Among these firms the correlation coefficient of capacity vs. number
of employees was 0.09.

A copy of the statement may be obtained by contacting
David Reich, Department of Ecology, P.O. Box 47600,
Olympia, WA 98504-7600, phone (360) 407-6865, fax (360)
407-6989, e-mail DAVR461@ecy.wa.gov.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting David Reich, Department of Ecology,
P.O. Box 47600, Olympia, WA 98504-7600, phone (360)
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407-6865, fax (360) 407-6989, e-mail DAVR461@ecy.wa.
gov.

October 18, 2004

Polly Zehm

Deputy Director

Chapter 173-407 WAC

CARBON DIOXIDE MITIGATION PROGRAM FOR
FOSSIL-FUELED THERMAL ELECTRIC GENERAT-
ING FACILITIES

NEW SECTION

WAC 173-407-010 Policy and purpose. (1) It is the
policy of the state to require mitigation of the emissions of
carbon dioxide (CO,) from all new and certain modified fos-
sil-fueled thermal electric generating facilities with station
generating capability of more than 25 MWe.

(2) A fossil-fueled thermal electric generating facility is
not subject to the requirements of chapter 173-401 WAC
solely due to its emissions of CO,.

(a) Emissions of other regulated air pollutants must be a
large enough quantity to trigger those requirements.

(b) For fossil-fueled thermal electric generating facilities
that are subject to chapter 173-401 WAC, the CO, mitigation
requirements are an applicable requirement under that regula-
tion.

(3) A fossil-fueled thermal electric generating facility
not subject to the requirements of chapter 173-401 WAC is
subject to the requirements of the registration program in
chapter 173-400 WAC.

NEW SECTION

WAC 173-407-020 Definitions. The definitions in this
section are found in RCW 80.70.010 (2004) and apply
throughout this chapter unless clearly stated otherwise. The
definitions are reprinted below.

(1) "Applicant" has the meaning provided in RCW
80.50.020 and includes an applicant for a permit for a fossil-
fueled thermal electric generation facility subject to RCW
70.94.152 and 80.70.020 (1)(b) or (d).

(2) "Authority” means any air pollution control agency
whose jurisdictional boundaries are coextensive with the
boundaries of one or more counties.

(3) "Carbon credit"” means a verified reduction in carbon
dioxide or carbon dioxide equivalents that is registered with a
state, national, or international trading authority or exchange
that has been recognized by the council.

(4) "Carbon dioxide equivalents” means a metric mea-
sure used to compare the emissions from various greenhouse
gases based upon their global warming potential.

(5) "Cogeneration credit” means the carbon dioxide
emissions that the council, department, or authority, as appro-
priate, estimates would be produced on an annual basis by a
stand-alone industrial and commercial facility equivalent in
operating characteristics and output to the industrial or com-
mercial heating or cooling process component of the cogen-
eration plant.
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(6) "Cogeneration plant” means a fossil-fueled thermal
power plant in which the heat or steam is also used for indus-
trial or commercial heating or cooling purposes and that
meets federal energy regulatory commission standards for
qualifying facilities under the Public Utility Regulatory Poli-
cies Act of 1978.

(7) "Commercial operation” means the date that the first
electricity produced by a facility is delivered for commercial
sale to the power grid.

(8) "Council” means the energy facility site evaluation
council created by RCW 80.50.030.

(9) "Department” means the department of ecology.

(10) "Fossil fuel” means natural gas, petroleum, coal, or
any form of solid, liquid, or gaseous fuel derived from such
material to produce heat for the generation of electricity.

(11) "Mitigation plan” means a proposal that includes the
process or means to achieve carbon dioxide mitigation
through use of mitigation projects or carbon credits.

(12) "Mitigation project” means one or more of the fol-
lowing:

(a) Projects or actions that are implemented by the certif-
icateholder or order of approval holder, directly or through its
agent, or by an independent qualified organization to mitigate
the emission of carbon dioxide produced by the fossil-fueled
thermal electric generation facility. This term includes, but is
not limited to, the use of energy efficiency measures, clean
and efficient transportation measures, qualified alternative
energy resources, demand side management of electricity
consumption, and carbon sequestration programs;

(b) Direct application of combined heat and power
(cogeneration);

(c) Verified carbon credits traded on a recognized trad-
ing authority or exchange; or

(d) Enforceable and permanent reductions in carbon
dioxide or carbon dioxide equivalents through process
change, equipment shutdown, or other activities under the
control of the applicant and approved as part of a carbon
dioxide mitigation plan.

(13) "Order of approval” means an order issued under
RCW 70.94.152 with respect to a fossil-fueled thermal elec-

tric generation facility subject to RCW 80.70.020 (1)(b) or

d).

(14) "Permanent” means that emission reductions used to
offset emission increases are assured for the life of the corre-
sponding increase, whether unlimited or limited in duration.

(15) "Qualified alternative energy resource” has the
same meaning as in RCW 19.29A.090.

(16) "Station generating capability" means the maximum
load a generator can sustain over a given period of time with-
out exceeding design limits, and measured using maximum
continuous electric generation capacity, less net auxiliary
load, at average ambient temperature and barometric pres-
sure.

(17) "Total carbon dioxide emissions” means:

(a) For a fossil-fueled thermal electric generation facility
described under RCW 80.70.020 (1)(a) and (b), the amount
of carbon dioxide emitted over a thirty-year period based on
the manufacturer's or designer's guaranteed total net station
generating capability, new equipment heat rate, an assumed
sixty percent capacity factor for facilities under the council's
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jurisdiction or sixty percent of the operational limitations on
facilities subject to an order of approval, and taking into
account any enforceable limitations on operational hours or
fuel types and use; and

(b) For a fossil-fueled thermal electric generation facility
described under RCW 80.70.020 (1)(c) and (d), the amount
of carbon dioxide emitted over a thirty-year period based on
the proposed increase in the amount of electrical output of the
facility that exceeds the station generation capability of the
facility prior to the applicant applying for certification or an
order of approval pursuant to RCW 80.70.020 (1)(c) and (d),
new equipment heat rate, an assumed sixty percent capacity
factor for facilities under the council's jurisdiction or sixty
percent of the operational limitations on facilities subject to
an order of approval, and taking into account any enforceable
limitations on operational hours or fuel types and use.

NEW SECTION

WAC 173-407-030 Carbon dioxide mitigation pro-
gram applicability. (1) Statutory authority for a carbon
dioxide mitigation program. RCW 70.94.892(1) states that
"For fossil-fueled electric generation facilities having more
than twenty-five thousand kilowatts station generating capa-
bility but less than three hundred fifty thousand kilowatts sta-
tion generation capability, except for fossil-fueled floating
thermal electric generation facilities under the jurisdiction of
the energy facility site evaluation council pursuant to RCW
80.50.010, the department or authority shall implement a

~ carbon dioxide mitigation program consistent with the

requirements of chapter 80.70 RCW."

(2) Statutory carbon dioxide mitigation program
applicability requirements. RCW 80.70.020 describes the
applicability requirements and is reprinted below:

(1) The provisions of this chapter apply to:

(a) New fossil-fueled thermal electric generation facili-
ties with station-generating capability of three hundred fifty
thousand kilowatts or more and fossil-fueled floating thermal

electric generation facilities of one hundred thousand kilo-
watts or more under RCW 80.50.020 (14)(a), for which an

application for site certification is made to the council after

July 1, 2004,

(b) New fossil-fueled thermal electric generation facili-
ties with station-generating capability of more than twenty-
five thousand kilowatts, but less than three hundred fifty
thousand kilowatts, except for fossil-fueled floating thermal
electric generation facilities under the council's jurisdiction,
for which an application for an order of approval has been
submitted after July 1, 2004;

(c) Fossil-fueled thermal electric generation facilities
with station-generating capability of three hundred fifty thou-
sand kilowatts or more that have an existing site certification
agreement and, after July 1, 2004, apply to the council to
increase the output of carbon dioxide emissions by fifteen
percent or more through permanent changes in facility oper-
ations or modification or equipment; and

(d) Fossil-fueled thermal electric generation facilities
with station-generating capability of more than twenty-five
thousand kilowatts, but less than three hundred fifty thousand
kilowatts, except for fossil-fueled floating thermal electric
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generation facilities under the council's jurisdiction, that
have an existing order of approval and, after July 1, 2004,
apply to the department or authority, as appropriate, to per-
manently modify the facility so as to increase its station-gen-
erating capability by at least twenty-five thousand kilowatts
or to increase the output of carbon dioxide emissions by fif-
teen percent or more, whichever measure is greater.

(3) New facilities. Any fossil-fueled thermal electric
generating facility is required to mitigate CO, emissions as
described in chapter 80.70 RCW, if the facility meets the fol-
lowing criteria:

(a) An application was received after July 1,2004;

(b) The station-generating capability is below 350 MWe
and above 25 MWe;

(c) The facility is not a fossil-fueled floating thermal
electric generation facility subject to regulation by the energy
facility site evaluation council.

(4) Modifications to existing facilities. A fossil-fueled
thermal electric generating facility seeking to modify the
facility or any electrical generating units is required to miti-
gate the increase of the emission of CO,, as described in
RCW 80.70.020, when the following occur:

(a) The application was received after July 1, 2004,

(b) The unmodified station generating capability is more
than 25 MWe and less than 350 MWe;

(c) The modification to the fossil-fueled thermal electric
generating facility or units will increase electrical output by
the greater of:

(i) At least 25 MWe; or

(ii) An increase in the annual emissions of CO, of 15% or
more;

(d) The facility or the modification is not under the juris-
diction of the energy facility site evaluation council;

(5) Examples of fossil-fueled thermal electric genera-
tion units. The following are some examples of fossil-fueled
thermal electric generating units:

(a) Coal, oil, natural gas, or coke fueled steam generating
units (boilers) supplying steam to a steam turbine - electric
generator;

(b) Simple cycle combustion turbine attached to an elec-
tric generator;

(c) Combined cycle combustion turbines (with and with-
out duct burners) attached to an electric generator and supply-
ing steam to a steam turbine - electric generator;

(d) Coal gasification units, or similar devices, where the
synthesis gas produced is used to fuel a combustion turbine,
boiler or similar device used to power an electric generator,

(e) Hydrocarbon reformer emissions where the hydrogen
produced is used in a fuel cell.

CO; e = F,xK; xT,+ F,xK, xTp+
2204.6 2204.6
CO,. = Maximum potential emissions in metric tons

per year
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NEW SECTION

WAC 173-407-040 Carbon dioxide mitigation pro-
gram fees. (1) Statutory authorization. RCW 70.94.892
authorizes the department to determine, assess, and collect
fees sufficient to cover costs to review and approve or deny
the carbon dioxide mitigation plan components of an order of
approval. The order of approval will specify costs to monitor
conformance related to the carbon dioxide mitigation plan.

(2) Fees. The fees for the carbon dioxide mitigation pro-
gram are described in this section and listed in the table
below. The fees listed are added to the fees established in
chapters 173-400 and 173-401 WAC, when the carbon diox-
ide mitigation plan requirements are triggered.

Activity Fee
a. Application Review $65.00/hr! not to
exceed $500.00
b. Mitigation Plan approval
i. Payment to third party $100?
ii. Purchase of CO, credits $65.00/hr?
iii. Direct investment $65.00/hr*
¢. Routine Compliance Monitoring
i. Payment to third party $100° annually
until full amount
paid
ii. Purchase of CO, credits $65.00/hré
iii. Applicant Controlled Project } $65.00/hr”

'Estimated using an EE3 per hour rate with a cap.
2Small fee primarily to check math and that the source is using an
EFSEC approved qualified organization.
3Estimated EE3 per hour rate to check that the credits purchased will
be verifiable and from a reputable trading or marketing organization.
“Estimated using an EE3 per hour rate.
5Same as rationale for 2 above.
Verify and confirm credits with the trading or marketing organiza-
tion.

(3) The department or authority may use RCW
70.94.085 to structure a cost-reimbursement agree-
ment with the applicant.

NEW SECTION

WAC 173-407-050 Calculating total carbon dioxide
emissions to be mitigated. (1) Step 1 is to calculate the
total quantity of CO,. The total quantity of CO, is referred
to as the maximum potential emissions of CO,. The maxi-
mum potential emissions of CO, is defined as the annual CO,
emission rate. The annual CO, emission rate is derived by the
following formula or similar analysis:

F,xK; xT,+ F;xK; xT;. + F,xK, xT,
2204.6 2204.6 2204.6
(30}
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F, ., = Maximum design fuel firing rate in mmBtw/
hour calculated as manufacturer/designer's
guaranteed total net station generating capa-
bility in MWe times the new equipment heat
rate in Btw/MWe

Conversion factor for the fuel(s) being evalu-

ated in Ib CO,/mmBtu for fuel F,

Hours per year fuel F, is allowed to be used.
The default is 8760 hours unless there is a
limitation on hours in an order of approval

Maximum design supplemental fuel firing
rate in mmBtuw/hour

Conversion factor for the supplemental fuel
being evaluated in Ib CO,/mmBtu for fuel F,
given fuel

Hours per year supplemental fuel F, is
allowed. The default is 8760 hours unless
there is a limitation on hours in an order of
approval

(a) When there are multiple new fossil-fueled electric
generating units, the above calculation will be performed for
each unit and the total CO, emissions of all units will be
summed.

(b) When a unit or facility is allowed to use multiple
fuels, the maximum allowed hours on the highest CO, pro-
ducing fuels will be utilized for each fuel until the total of all
hours per fuel add up to the allowable annual hours.

(c) When a new unit or facility is allowed to use multiple
fuels without restriction in its approval order(s), this calcula-
tion will be performed assuming that the fuel with the highest
CO, emission rate is used 100% of the time.

(d) When the annual operating hours are restricted for
any reason, the total of all T, _, hours equals the annual allow-
able hours of operation in the Order of Approval.

(e) Fuel to CO, conversion factors:

Fuel K, Ib/mmBtu
#2 oil 158.16
#4 oil 160.96
#6 oil 166.67
Lignite 328.57
Sub-bituminous coal 282.94
Bituminous coal, low vola- |312.50
tility

Bituminous coal, medium 274.55
volatility

Bituminous coal, high vola- | 306.11
tility

Natural gas 117.6
Propane 136.61
Butane 139.38
Petroleum coke 24291
Coal coke 243.1

WSR 04-21-070

Fuel K, Ib/mmBtu

Other fuels Calculate based on carbon
content of the fossil fuel and
application of the gross heat
content (higher heating

value) of the fuel

(2) Step 2 - Insert the annual CO, rate to determine
the total carbon dioxide emissions to be mitigated. The
formula below includes specifications that are part of the
total carbon dioxide definition:

Total CO, Emissions = CO,,,. x 30 x 0.6

(3) Step 3 - Determine and apply the cogeneration
credit (if any). Where the cogeneration unit or facility qual-
ifies for cogeneration credit, the cogeneration credit is the
annual CO, emission rate (in metric tons per year) and is cal-
culated as shown below or similar method:

COZcrtdil = H s
2204.6

(K,) + 35

The annual CO, credit for
cogeneration in metric
tons/year.

Annual heat energy supplied by
the cogeneration plant to the
"steam host" per the contract or
other binding obligation/agree-
ment between the parties in
mmBtu/yr as substantiated by an
engineering analysis.

The time weighted average CO,
emission rate constant for the
cogeneration plant in 1b
COy/mmBtu supplied. The time
weighted average is calculated
similarly to the above method
described in subsection (1) of
this section.

Where cogeneration
credit

H, -

Cogeneration Credit = CO,_.,, x 30

(4) Step 4 - Apply the mitigation factor.

(a) RCW 80.70.020(4) states that "Fossil-fueled thermal
electric generation facilities that receive site certification
approval or an order of approval shall provide mitigation for
twenty percent of the total carbon dioxide emissions pro-
duced by the facility."

(b) The CO, emissions mitigation quantity is determined
by the following formula:

Mitigation Quantity = Total CO, Emissions x 0.2 -

Cogeneration Credit

The total CO, emissions to be
mitigated in metric tons

Mitigation quantity =

Proposed

PROPOSED



[—]
lded
(2]
[—
[~
[(—}
[
(-

WSR 04-21-070

COsmee = The annual maximum CO,
emissions from the generating
facility in tons/year

0.2 = The mitigation factor in RCW

80.70.020(4)

(5) Additional restrictions for modifications to an exist-
ing facility not involving installation of new generating units.
The quantity of CO, to be mitigated is calculated by the same
methods used for the new generating units with the following
restrictions:

(a) The quantity of CO, subject to mitigation is only that
resulting from the modification and does not include the CO,
emissions occurring prior to the modification.

(b) An increase in operating hours or other operational
limitations established in an order of approval is not an
exempt modification under this regulation. However, only
emissions related to the increase in operating hours are sub-
ject to the CO, mitigation program requirements.

(¢) The annual emissions (CO, ,.) is the difference
between the premodification condition and the postmodifica-
tion condition, but using the like new heat rate for the com-
bustion equipment.

(d) The cogeneration credit may be used, but only if it is
a new cogeneration credit, not a cogeneration agreement or
arrangement established prior to July 1, 2004, or used in a
prior CO, mitigation evaluation.

"Review reports and document project progress.

NEW SECTION

WAC 173-407-060 Carbon dioxide mitigation plan
requirements and options. (1) Once the total carbon diox-
ide emissions mitigation quantity is calculated, what is
next? The facility must mitigate that level of carbon dioxide
emissions. A CO, mitigation plan is required and must be
approved as part of the order of approval. RCW 80.70.020
(2)(b) states that "For fossil-fueled thermal electric genera-
tion facilities not under jurisdiction of the council, the order
of approval shall require an approved carbon dioxide mitiga-
tion plan." A mitigation plan is a proposal that includes the
process or means to achieve carbon dioxide mitigation
through use of mitigation projects or carbon credits (RCW
80.70.010).

(2) What are the mitigation plan options? The options
are identified in RCW 80.70.020(3), which states that "An
applicant for a fossil-fueled thermal electric generation facil-
ity shall include one or a combination of the following carbon
dioxide mitigation options as part of its mitigation plan:

(a) Payment to a third party to provide mitigation;

(b) Direct purchase of permanent carbon credits; or

(c) Investment in applicant-controlled carbon dioxide
mitigation projects, including combined heat and power
(cogeneration)."

(3) What are the requirements of the payment to a
third party option? The payment to a third party option
requirements are found in RCW 80.70.020 (5) and (6). Sub-
section (5) identifies the mitigation rate for this option and
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describes the process for changing the mitigation rate. Sub-
section (6) describes the payment options.

The initial mitigation rate is $1.60 per metric ton of car-
bon dioxide to be mitigated. If there is a cogeneration plant,
the monetary amount is based on the difference between
twenty percent of the total carbon dioxide emissions and the
cogeneration credit. This rate will change when the energy
facility site evaluation council adjusts it through the process
described in RCW 80.70.020 (5)(a) and (b). The total pay-
ment amount = mitigation rate x mitigation quantity.

An applicant may choose between a lump sum payment
or partial payment over a period of five years. The lump
sum payment is described in RCW 80.70.020 (6)(a) and (b).
The payment amount is the mitigation quantity multiplied by
the per ton mitigation rate. The entire payment amount is due
to the independent qualified organization no later than one
hundred twenty days after the start of commercial operation.

The alternative to a one-time payment is a partial pay-
ment described in RCW 80.70.020 (6)(c). Under this alter-
native, twenty percent of the total payment is due to the inde-
pendent qualified organization no later than one hundred
twenty days after the start of commercial operation. A pay-
ment of the same amount (or an adjusted amount if the rate is
changed under RCW 80.70.020 (5)(a)) is due on the anniver-
sary date of the initial payment for the next four consecutive
years. In addition, the applicant is required to provide a letter
of credit or comparable security for the remaining 80% at the
time of the first payment. The letter of credit (or comparable
security) must also include possible rate changes.

(4) What are the requirements of the permanent car-
bon credits option? RCW 80.70.030 identifies the criteria
and specifies that these credits cannot be resold without
approval from the local air authority having jurisdiction or
ecology where there is no local air authority. The permanent
carbon credit criteria of RCW 80.70.030(1) is as follows:

(a) Credits must derive from real, verified, permanent,
and enforceable carbon dioxide or carbon dioxide equiva-
lents emission mitigation not otherwise required by statute,
regulation, or other legal requirements;

(b) The credits must be acquired after July 1, 2004, and

(c¢) The credits may not have been used for other carbon
dioxide mitigation projects.

(5) What are the requirements for the applicant con-
trolled mitigation projects option? RCW 80.70.040 identi-
fies the requirements for applicant controlled mitigation
projects. Subsections (1) through (5) specify the criteria.
Subsection (6) specifies that if federal requirements are
adopted for carbon dioxide mitigation for fossil-fueled ther-
mal electric generation facilities, ecology or the local air
authority may deem the federal requirements equivalent and
replace RCW 80.70.040 with the federal requirements.

The applicant controlled mitigation project must be:

(a) Implemented through mitigation projects conducted
directly by, or under the control of, order of approval holder.
(Section 1);

(b) Approved by the authority having jurisdiction or the
department where there is no local air authority and incorpo-
rated as a condition of the proposed order of approval. (Sec-
tion 2);
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(c) Fully in place within a reasonable time after the start
of commercial operation. Failure to implement an approved
mitigation plan is subject to enforcement under chapter 70.94
RCW. (Section 3)

In addition, an order of approval holder may not use
more than twenty percent of the total funds for the selection,
monitoring, and evaluation of mitigation projects and the
management and enforcement of contracts. (Section 4)

NEW SECTION

WAC 173-407-070 Carbon dioxide mitigation option
statement and mitigation plan approval. (1) Applicants
must provide the department or authority with a statement
selecting the mitigation option(s) at the time the application
is submitted.

(2) Applicants choosing to use the payment to a third
party or the permanent carbon credit option must provide the
department or the authority, as appropriate, with the docu-
mentation to show how the requirements will be satisfied
before an order or approval will be issued.

(3) Applicants seeking to use the applicant controlled
mitigation projects option must submit the entire mitigation
plan to the department or the authority. The department or
authority having jurisdiction will review the plan. Under
RCW 70.94.892 (2)(b), the review criteria is based on
whether the mitigation plan is consistent with the require-
ments of chapter 80.70 RCW.

(4) Upon completing the review phase, the department or
the authority having jurisdiction must approve or deny the
mitigation plan.

(5) Approved mitigation plans become part of the order
of approval.

NEW SECTION

WAC 173-407-080 Enforcement. Applicants or facili-
ties violating the carbon dioxide mitigation program require-
ments are subject to the enforcement provisions of chapter
70.94 RCW.

NEW SECTION

WAC 173-407-090 Severability. The provisions of this
regulation are severable. If any provision is held invalid, the
application of that provision to other circumstances and the
remainder of the regulation will not be affected.

WSR 04-21-071
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF HEALTH
(By the Code Reviser's Office)
[Filed October 19, 2004, 2:18 p.m.]

WAC 246-924-510 and 246-924-515, proposed by the
Department of Health in WSR 04-08-098 appearing in issue
04-08 of the State Register, which was distributed on April
21, 2004, is withdrawn by the code reviser's office under
RCW 34.05.335(3), since the proposal was not adopted

WSR 04-21-072

within the one hundred eighty day period allowed by the stat-

ute.
Kerry S. Radcliff, Editor

Washington State Register

WSR 04-21-072
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed October 19, 2004, 3:19 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
17-029.

Title of Rule and Other Identifying Information: Rules
pertaining to the protection of shellfish from disease, pests
and predators.

Hearing Location(s): Shilo Inn, Ocean Shores Boule-
vard N.W., Ocean Shores, WA 98569, on December 3-4,
2004, begins 8:00 a.m., December 3rd.

Date of Intended Adoption: December 3, 2004.

Submit Written Comments to: Evan Jacoby, 600 Capitol
Way North, Olympia, WA 98501-1091, e-mail jacobesj@
dfw.wa.gov, fax (360) 902-2155, by December 2, 2004.

Assistance for Persons with Disabilities: Contact Susan
Yeager by November 22, 2004, TTY (360) 902-2207 or
(360) 902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the proposal is to provide protection to the shellfish grower
industry and wild stock shellfish from new diseases and
expanded areas of predatory drills. The anticipated effect is
to slow the spread of predator populations and diseases, pro-
vide the ability to track associated shellfish transfers and
transport should new diseases be discovered and provide
movement history to importing jurisdictions should concerns
arise. This will change existing rules, which currently allow
much of the movement under a pamphlet possession and
compliance document, to a transfer permit requirement,
which may be valid for a single transfer, an annual transfer,
or some degree in between, and which has two exceptions,
market ready shellfish and shellfish seed transferred under a
shellfish health agreement. :

Reasons Supporting Proposal: The current pamphlet/
permit process does not provide the ability to track shellfish
and associated movements and when new disease outbreaks
occur the department is unable to track the movement of dis-
eased stock or contaminated equipment, which obviates the
ability to prevent or control the spread of the disease, pest or
predator. This fails to prevent the spread of a disease and
does not offer any importer of Washington shellfish products
an assurance of a disease free origin. These issues and con-
cepts were reviewed and supported by the Shellfish Import
Advisory Committee (WAC 220-77-040) which includes
shellfish pathologists, academia, tribal, industry, aquariasts
and representatives from the Department of Fish and Wildlife
and the Department of Agriculture.
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Statutory Authority for Adoption: RCW 77.115.010,
77.12.047.

Statute Being Implemented: RCW 77.115.010.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington Department of Fish
and Wildlife and Department of Agriculture, governmental.

Name of Agency Personnel Responsible for Drafting:
Morris Barker, Natural Resources Building, 1111 Washing-
ton Street S.E., Olympia, WA, (360) 902-2826; Implementa-
tion: Lew Atkins, Natural Resources Building, 1111 Wash-
ington Street S.E., Olympia, WA, (360) 902-2651; and
Enforcement: Bruce Bjork, Natural Resources Building,
1111 Washington Street S.E., Olympia, WA, (360) 902-
2373.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

~ Small Business Economic Impact Statement

1. Description of the Reporting, Record-keeping, and
Other Compliance Requirements of the Proposed Rule: All
transfers and transport of shellfish, shellfish aquaculture
products, and aquaculture equipment will require a written
permit from the director, except for transfer of market ready
shellfish and shellfish seed transfers under a shellfish health
agreement. Companies operating under shellfish health
agreements are required to submit quarterly or on demand
reports of shellfish seed transfers from hatchery to out plant
sites. High-risk transfer may require a histological examina-
tion of the stock as a condition of granting the permit.

2. Kinds of Professional Services That a Small Business
is Likely to Need in Order to Comply with Such Require-
ments: Businesses that move a large volume of shellfish
products may require a professional service to help enumer-
ate and track seed and shell stock transfers that are subject to
reporting requirements. Businesses that apply for transfer or
import permits may be required to hire the services of a shell-
fish pathologist for disease health certification.

3. Costs of Compliance for Businesses, Including Costs
of Equipment, Supplies, Labor, and Increased Administrative
Costs: There could be increased administrative costs associ-
ated with tracking of transfers and out plant sites. We esti-
mate up to a quarter time position of a clerk level position for
a large volume dealer, this would equate to $500 to $600 a
month for the largest business affected. Most businesses
likely perform this function in their current operations.

4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue? Compliance with the rules could act
to increase markets in importing jurisdictions by creating
assurances on the health history of stocks from the export
area. High risk transfers may be restricted and this could
impact current operations that reduce flexibility thus result-
ing in: (1) A delayed revenue stream; (2) higher costs for
leasing new grounds; and (3) a histology certification exam
from a recognized shellfish pathologist when proposing
transfers from a disease restricted area to a nondisease
restricted area which may cost $500 to $1400 per exam in the
case of Denman Island Disease in oysters, for example.

5. Cost of Compliance for the 10% of Businesses That
are the Largest Businesses Required to Comply with the Pro-
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posed Rules Using One or More of the Following as a Basis
for Comparing Costs:

1. Cost per employee;

2. Cost per hour of labor; or

3. Cost per one hundred dollars of sales.

Cost categories require proprietary information from the
affected industry and are not available for such calculations.

6. Steps Taken by the Agency to Reduce the Costs of the
Rule on Small Businesses or Reasonable Justification for Not
Doing So: The agency has met with the industry and modi-
fied some of the proposals to lessen the cost to growers by
modifying rules and/or boundary lines where appropriate.
The cost of no action could increase the risk of disease, pest
or predator transmission, which has a negative economic
impact to the industry and to wild shellfish stocks.

7. A Description of How the Agency Will Involve Small
Businesses in the Development of the Rule: The agency has
convened a meeting of the Shellfish Import Advisory Com-
mittee to discuss the issues and develop rule proposal con-
cepts that will meet disease, pest, and predator protection
needs. The agency has held meetings with the grower com-
munity to discuss the issues and rule proposals. The agency
has modified rule proposals based on input from the industry.
The industry will have further opportunities for input during
public hearings on the rule proposals under the auspices of
the Fish and Wildlife Commission public hearing process.

8. A List of Industries That Will Be Required to Comply
with the Rule: Members of the shellfish grower industry and
importers of shellfish destined to come into contact with state
waters. '

A copy of the statement may be obtained by contacting
Evan Jacoby, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2930, fax (360) 902-2155, e-mail
jacobesj @dfw.wa.gov.

A cost-benefit analysis is not required under RCW
34.05.328. The rule is not a hydraulic rule proposal.

October 18,2004.
Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 03-86, filed
4/30/03, effective 5/31/03)

WAC 220-72-011 Oyster drill restricted shellfish
areas—Puget Sound. All waters, tidelands, shellfish han-
dling facilities and equipment (including aquaculture vehi-
cles and vessels) operated in conjunction with said waters
and tidelands of Puget Sound within the following areas are
designated as oyster drill restricted shellfish areas:

(1) Dungeness Bay—inside and bounded westerly of a
line projected from the most easterly tip of Dungeness Spit
true-south to the mainland.

(2) Drayton Harbor—inside and southerly of a line pro-
jected from the north most tip of Semiahmoo Spit to where
the International Boundary line intersects the mainland.

(3) Lummi Bay—inside the Lummi Dike and inside and
bounded by a line projected from:

((PointNo—1-at)) 48°46'32" N. Lat.
122°40'00" W. Long.; thence to
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((RointNo—2-at)) 48°45'55" N. Lat.
122°40'00" W. Long.; thence to

)) 48°45'55" N. Lat.
122°39'12" W. Long.; then northerly along the
beach to the point of origin.

(4) Samish Bay—inside and easterly of a line starting at
the most westerly tip of Governor's Point and projected in a
southerly direction to the most westerly tip of William Point
on Samish Island.

(5) Padilla Bay—easterly (including the Swinomish
channel) of a line starting at the most westerly tip of William
Point on Samish Island and projected southerly to the most
northerly tip of March Point on Fidalgo Island.

(6) Similk and Skagit Bays—northerly of a line pro-
jected across Skagit Bay following latitude 48°20' N. and
easterly of the Deception Pass bridge.

(7) Liberty Bay—inside and westerly of a line projected
true south from the most southerly point at Tower Point.

(8) Dyes Inlet—inside and northerly of a line projected
true east from the most northerly tip of Rocky Point to the
mainland.

(9) Carr Inlet—

(a) Burley Lagoon—inside and northerly of the Purdy
bridge.

(b) Minter Creek—inside and westerly of a line pro-
jected from the east shore at 122°41'00" W. Long. true south
10 47°21'00" N. I at., then true west to shore.

(10) Case Inlet—

(a) Rocky Bay and North Bay—northerly of a line pro-
jected across Case Inlet following latitude 47°20'44" N.

(b) Vaughn Bay—easterly of a line projected true north
from the most northerly point of the southern spit at the
mouth of Vaughn Bay to the mainland on the north shore.

-1 Hammersley Inlet and Oakland Bay—inside, west-
erly and northerly of a line starting at the most southeasterly
point of Munson Point and projected in a southeasterly direc-
tion to Eagle Point.

(12) Totten Inlet, Oyster Bay and Little Skookum Inlet—
inside and southerly of a line starting at the most southeast-
erly point on Windy Point and projected northeasterly to the
most northerly tip of Sandy Point (i.e., the southern base of
the Steamboat Island Bridge).

(13) Eld Inlet—

(a) Mud Bay—inside and westerly of a line projected
from the most easterly point of Flapjack Point and projected
true south to the mainland.

(b) Sanderson Harbor—lying inside and westerly of a
line starting at the most northern point on Sanderson Spit and
projected northeasterly to the mainland.

(14) Nisqually Flats—inside and southerly of a line start-
ing ((at-the-end-of)) near the DuPont Dock on the east shore
at 47°07'00" N. L at. and projected true west to the mainland.

(15) Hood Canal—

(a) Quilcene Bay—inside, northerly and easterly of a
line starting at the Port of Port Townsend boat ramp north of
Coast Seafoods company shellfish hatchery projected east-
erly to a point at 48°48'10" N. Lat., 122°51'30" W. Long. and
then projected southeasterly to the most westerly tip of Fish-
erman’s Point.
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(b) Tarboo Bay—inside, northerly and easterly of a line
starting at the most northerly tip of Long Spit and then pro-
jected true west to the mainland.

(c) The Great Bend to Lynch Cove—-inside and bounded
easterly by a line((s)) projected from((s
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the mainland.

(d) Hamma Hamma Flats and Jorsted Creek—inside and
westerly of a line((s)) projected from:

((Peint-Ne—1-1t)) 47°33'15" N. Lat.
123°01'42" W. Long.; thence to

((ReintNe—2-8t)) 47°32'54" N. Lat.
123°01'06" W. Long.; thence to

((PeintNe—3-at)) 47°32'54" N. Lat.
123°01'48" W. Long.; thence to

(RointNe—4-at)) 47°31'00" N. Lat.
123°01'54" W. Long.; then true west to shore.
(e) Dosewallips Delta—inside and westerly of lines pro-
jected from:

((PeintNe—1-at)) 47°41'03" N. Lat.
122°53'45" W. Long.; thence to

((ReintNe—2-at)) 47°41'03" N. Lat.
122°52'24" W. Long.; thence to

((Point-Ne3-at)) 47°42'20.6" N. Lat.
122°52'24" W. Long.; thence to

((RointNo—4-at)) 47°42'20.6" N. Lat.
122°52'39" W. Long.
(f) Point Whitney—inside and westerly of lines pro-
jected from:

((PeintNe—1-at)) 47°45'43.7" N. Lat.
122°51'02" W. Long.; thence to

((Peint-No—2-at)) 45°45'56" N. Lat.
122°51'02" W. Long.; thence to

((PeintNo-—3-at)) 45°45'56" N. Lat.
122°51'12" W. Long.; thence to

((PointNe—4-at)) 47°45'45" N. Lat.
122°51'12" W. Long.
(g) Duckabush River Mouth—inside and westerly of a
line projected from:

((Peint-No—1-at)) 47°38'46" N. Lat.
122°54'08" W. Long.; thence to

((Point-Ne—2-at)) 47°37'55" N. Lat.

122°56'25" W. Long.

(16) Henderson Inlet—South Bay—inside and southerly
of a line commencing at a point on the west shore of Hender-
son Inlet where the south line of Section 17, Twp 19 NR 1
WWM intersects the shoreline, thence projected true east
across Henderson Inlet to the east shoreline.
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AMENDATORY SECTION (Amending Order 03-86, filed
4/30/03, effective 5/31/03)

WAC 220-72-076 Unlawful acts—Permit required.
(1) It shall be unlawful to transfer shellfish, shellfish aquacul-
ture products (including oyster seed, cultch and shell), aquac-
ulture equlpment (including aquaculture vehicles and ves-
sels) or any marme orgamsms adversely affecting shellﬁsh
(«
stricted-arer)) without obtaining written permission from the
director of fish and wildlife or the director's authorized agent.
Such written permit must be affixed to or otherwise accom-
pany the conveyance affecting the physical transfer of such
shellfish, shellfish aquaculture products (including oyster
seed, cultch and shell), or aquaculture equipment (including

aquaculture vehicles and vessels) ((eyster—dritls;-or-drill-
mfes{ed—efm-&fme—efgamﬁms—hafmfui—&e—she%h—Afeﬂﬁ

restricted-status)). Permits will be approved with conditions
or denied based on the shellfish disease or pest transfer risk
between prohibited, restricted, and unclassified bodies of
water. Existing permits may be revoked, suspended or mod-
ified upon a finding of an aquatic disease or pest. In the event
of revocation, suspension or denial of a permit. the affected
party may appeal through the Administrative Procedure Act.
A suspended or revoked permit will remain suspended or
revoked during the appeal process. Violation of this subsec-
tion is punishable under RCW 77.15.350.

(2) ((file-eeﬂ&el-ehespfeadef-l%ufepeaﬂ—gfee&ef&bs%

agent:)) Shellfish which are market ready and intended for

immediate human consumption, and which will not be placed
into or come in contact with state waters, can be transferred

without a WDFW permit.

(3) When shellfish health agreements between WDFW
and companies which operate shellfish hatcheries have been
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made, the company may be authorized to issue shellfish
transfer authorization forms for shellfish seed to seed buyers
without a transfer permit. Shellfish transfer authorization
forms may be revoked for cause. Shellfish health agreements
will require sending reports of shellfish seed transfers from a
hatchery and outplant sites to WDFW on a quarterly basis
and when requested by authorized department personnel.

AMENDATORY SECTION (Amending Order 03-86, filed
4/30/03, effective 5/31/03)

WAC 220-72-089 Denman Island Disease prohibited
area. An area where Mikrocytos mackini, the causative agent
of Denman Island Disease, has been confirmed with depart-
ment approved histological methods by a department
approved shellfish pathologist or reported in peer-reviewed
scientific journal and accepted by the department. All waters,
tidelands, shellfish handling facilities and equipment (includ-
ing aquaculture vehicles and vessels) operated in conjunction
with said waters and tidelands within the following areas are
designated as Denman Island Disease prohibited areas:

(1) Strait of Juan de Fuca, Dungeness Bay—inside and
westerly of a line projected from the tip of Dungeness Spit
due south to the mainland.

(2) Orcas Island—

(a) Deer Harbor—inside and northerly of a line projected
between Pole Pass Point and Steep Point.

(b) West Sound—inside and northerly of a line projected
between Caldwell Point and the most southerly point of land
west of the community of Orcas.

(c) East Sound—inside and northerly of a line projected
between Diamond Point and the most southwesterly point on

Orcas Island at Obstruction Pass.

(3) Westcott Bay—inside and westerly of a line pro-
jected between the most southerly point of White Point and
the most northerly point of Delacombe Point.

(4) Bellingham and Samish Bays—southerly and inside
of a line projected between Lummi Point and Gooseberry
Point and easterly and inside of a line projected between
Carter Point and William Point.

(5) Minter Creek—inside and westerly of a_line pro-
jected from:

The mainland at 122°41'00" W. Long. due south to
47°21'00" N. Lat., 122°41'00" W. Long.; thence to 47°21'00"
N. Lat. where it intersects the mainland.

(6) McMicken Island—inside and westerly of a line pro-

jected between the following two points on the east shore of
Hartstene Island:

47°14.84' N. Lat, 122°51.316' W. Long and 47°16.224'
N.Lat.. 122°51.746' W. Long.

(1) Oakland Bay—inside and northerly of a line pro-
jected across Oakland Bay at 47°14'30" N. Lat. and inside
and southerly of a line projected from:

The mainland on the west side of Oakland Bay at
47°15'00" due east to 47°15'00" N. Lat., 123°04'00" W
Long.; thence to_123°04'00" N. Lat. where it intersects the
mainland.
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 220-72-002
WAC 220-72-070

Promulgation.

Opyster drill unrestricted
shellfish areas.

Unlawful acts—Shellfish
transfer.

WAC 220-72-073

WAC 220-72-079
WAC 220-72-085

Unlawful acts—Compliance.

Imports—Written permis-
sion.

WAC 220-72-087 European green crab unre-

stricted area.

Denman Island Disease sur-
veillance area.

WAC 220-72-090

Denman Island Disease unre-
stricted area.

WAC 220-72-092

WSR 04-21-092
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed October 20, 2004, 10:06 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
19-022.

Title of Rule and Other Identifying Information:
Amending WAC 458-10-050 Continuing education require-
ments—Appraisal practice and ethics.

Hearing Location(s): Capital Plaza Building, 4th Floor,
L&P Large Conference Room, 1025 Union Avenue SE.,
Olympia, WA, on November 30, 2004, at 9:30 a.m.

Date of Intended Adoption: December 7, 2004.

Submit Written Comments to: James A. Winterstein,
Department of Revenue, P.O. Box 47453, Olympia, WA
98504-7453, e-mail JimWi@dor.wa.gov, fax (360) 586-
5543, by November 30, 2004.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: WAC 458-10-050
is proposed to be amended so as to coordinate the accredita-
tion requirements for accredited appraisers with the Depart-
ment of Revenue and county assessor's offices under RCW
36.21.015 with the requirements for certified and licensed
real estate appraisers under chapter 18.140 RCW. The rule
currently provides that no continuing education credit will be
given for courses taken within any five-year period that have
the same or very similar content. The proposed rule provides
that no continuing education credit will be given for courses
taken within any four-year period. This change more closely
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coordinates with the continuing education requirements for
certified and licensed real estate appraisers.

Reasons Supporting Proposal: RCW 36.21.015 requires
the Department of Revenue to coordinate accreditation
requirements with the requirements for certified real estate
appraisers under chapter 18.140 RCW. This rule change
does that.

Statutory Authority for Adoption:
84.08.010, and 84.08.070.

Statute Being Implemented: RCW 36.21.015.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
James A. Winterstein, 1025 Union Avenue S.E., Suite #544,
Olympia, WA, (360) 570-6117; Implementation and
Enforcement: Peri Maxey, 1025 Union Avenue S.E., Suite
#200, Olympia, WA, (360) 570-5860.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required for the reason that the
rule does not impose any administrative performance require-
ment upon any small business.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule is not a significant legislative
rule as defined by RCW 34.05.328.

RCW 36.21.015,

October 20, 2004
Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 97-08-068,
filed 4/1/97, effective 5/2/97)

WAC 458-10-050 Continuing education require-
ments—A ppraisal practice and ethics. (1) Introduction.

This rule provides information about the process for renew-
ing an accreditation certificate, including detailed informa-

tion about the continuing education requirements required of
renewal applicants.
(2) Renewal of accreditation certificate. An accredited

appraiser desiring to renew his or her accreditation certificate
must complete a renewal application and submit it to the
property tax division of the department at least two weeks
prior to the expiration date of the certificate. In order to
receive a renewal of the certificate, the applicant must pro-
vide proof that he or she has attended a minimum of fifteen
classroom hours of approved instruction within the two years
preceding the expiration date of the certificate.

((62))) (3) Extensions of time for renewal. An appli-
cant may request an extension of time to submit the renewal
application and complete the continuing education require-
ments if the request is submitted prior to the expiration date
of the certificate. The time extension shall only be approved
upon a showing of good cause by the applicant and only for a
maximum time period of three months from the original expi-
ration date of the certificate. Good cause may include, but is
not limited to, a showing of long-term illness or extended
absence from work for valid reasons. Excessive workload,
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insufficient funds, lack of budget allocation, or other similar
reasons are not satisfactory to show good cause.

((€3))) (4) Preapproval of courses. All courses, semi-
nars, or workshops must be preapproved by the department in
order to be applied toward the continuing education require-
ment. The department ((shealt)) will use the following criteria
to approve courses, seminars, or workshops:

(a) Any course, seminar, or workshop directly related to
real property appraising and offered by qualified personnel
((shalt)) will be approved for the full number of classroom
hours involved; and

(b) Any seminar or workshop directly related to a topic
or topics of general interest to an assessor's office and offered
by qualified personnel ((shal)) will be approved for a maxi-
mum of three classroom hours. No more than three hours out
of the fifteen classroom hours required may be on a topic or
topics of general interest to an assessor's office.

((4))) (5) Course examination not required. No
examination is required for courses, seminars, or workshops
taken to satisfy the requirement for continuing education
classroom hours.

((€5))) (6) Participation in education other than as a
student. The continuing education requirement may be sat-
isfied by participating other than as a student in educational
process and programs approved by the department including
teaching, program development, and authorship of textbooks
or other written instructional materials. Approval of the num-
ber of classroom hours ((skall)) will be based upon the sub-
ject matter and time spent in preparation or development of
the training or materials. In order to meet the continuing edu-
cation requirement in this manner, the following criteria must
be met:

(a) Textbook, course, or presentation materials must
originate with and be developed by the textbook or course
author or the presenter;

(b) The textbook or course author or presenter must pro-
vide the department with a description of the work involved
in preparing the textbook, course, or presentation, together
with the amount of time spent in preparation and amount of
time, if any, proposed to be spent in actual training or pre-
senting; and :

(c) The course author or presenter must provide the
department with a copy of the course or presentation outline
showing the amount of time allotted to each topic covered in
the course or presentation.

((€6Y)) (7) Topics covered. Courses, seminars, or work-
shops taken to satisfy the continuing education requirement
for accredited appraisers must cover topics related to real
property appraisal, such as:

(a) Ad valorem taxation;

(b) Arbitrations;

(c) Business courses related to practice of real estate;

(d) Construction estimating;

(e) Ethics and standards of professional practice;

(f) Land use planning, zoning, and taxation;

(g) Property development;

(h) Real estate law;

(i) Real property exchange;

(j) Real property computer applications;

(k) Mass appraisal;

Proposed
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(1) Geographic information systems (GIS);

(m) Levy process;

(n) Boards of equalization; and

(0) Other subjects as are approved by the department.

(D)) (8) Same or similar content.

(a) No applicant ((sheH)) will receive approval from the
department for courses taken within any ((Bve)) four-year
time period that have the same or very similar content and are
deemed comparable by the department, even if the course
providers are different.

(b) Applicants who request approval from the depart-
ment for continuing education hours for preparation and
development of textbook, course, or presentation materials
that have previously been approved by the department must
provide sufficient information and explanation to indicate
how the materials differ from the original approved materials
and how much preparation and time was involved in the revi-
sion of the original materials.

((€8))) (9) Carry-over of classroom hours. A maxi-
mum of five continuing education classroom hours may be
carried over and applied to the following two-year period of
accreditation.

((¢9)) (10) Education requirement for standards of
appraisal practice and ethics. Each accredited appraiser is
required to successfully complete fifteen classroom hours of
a course or courses approved by the department in standards
of appraisal practice and ethics. If the course or courses have
not been successfully completed at the time an applicant is
accredited, the course or courses attended to satisfy this
requirement may also be used to satisfy the general continu-
ing education requirement and are not in addition to the fif-
teen hours of continuing education required to be satisfied
every two years. The requirement for successful completion
of fifteen classroom hours in standards of appraisal practice
and ethics must be satisfied in any one of the following three
ways:

(a) An accredited appraiser had successfully completed
the fifteen classroom hours of a course or courses at the time
he or she was initially accredited, and can provide proof to
the department of such successful completion;

(b) An accredited appraiser who has not yet successfully
completed the fifteen hours of such course or courses must do
so within three years of the effective date of this rule; or

(c) An applicant for accreditation must either:

(i) Have successfully completed fifteen hours of such
course or courses within three years prior to the date of appli-
cation; or

(ii) Successfully complete fifteen hours of such course or
courses within three years of the date of accreditation.

((@6y)) (11) Failure to comply with continuing educa-
tion requirements. Any accredited appraiser whose accred-
itation certificate has expired, and who has not received an
extension of time under subsection ((€)) (3) of this section,
is prohibited from appraising real property for purposes of
taxation. After the certificate has expired, an applicant must
show the following in order to renew the certificate:

(a) For a certificate that expired less than two years prior
to the date the renewal application is submitted, an applicant
must show that he or she has satisfied the fifteen classroom
hours of continuing education requirement within the previ-
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ous two years. Any application submitted within two years of
the certificate expiration that fails to satisfy the continuing
education requirement will be denied.

(b) For a certificate that expired more than two years
prior to the date the renewal application is submitted, the
application will be treated as a new application for accredita-
tion and in addition, the applicant will be required to show
that he or she has satisfied thirty classroom hours of continu-
ing education within the previous four years.

WSR 04-21-095
PROPOSED RULES

DEPARTMENT OF
FISH AND WILDLIFE
[Filed October 20, 2004, 11:26 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
18-130.

Title of Rule and Other Identifying Information: WAC
232-12-021 Importation and retention of dead nonresident
wildlife.

Hearing Location(s): Shilo Inn, 707 Ocean Shores Bou-
levard N.-W., Ocean Shores, 98569, (360) 289-4600, on
December 3-4, 2004, at 8:00 a.m.

Date of Intended Adoption: December 3, 2004.

" Submit Written Comments to: Attn: Wildlife Program
Commission Meeting Public Comments, 600 Capitol Way
North, Olympia, WA 98501-1091, e-mail Wildth-
ing@dfw.wa.gov, fax (360) 902-2612, by Tuesday, Novem-
ber 16, 2004.

Assistance for Persons with Disabilities: Contact Susan
Yeager by December 1, 2004, TTY (360) 902-2207 or (360)
902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Establish restric-
tions on the importation of deer and elk from states known to
harbor chronic wasting disease in wild populations.

Reasons Supporting Proposal: Protect native deer and
elk populations from disease threat.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision. '

Name of Proponent: Washington Fish and Wild Com-
mission, governmental. ‘ ‘

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Natural Resources Build-
ing, Olympia, (360) 902-2504; and Enforcement: Bruce
Bjork, Natural Resources Building, Olympia, (360) 902-
2932.

No small business economic impact statement has been

repared under chapter 19.85 RCW. This rule regulates rec-

reational hunters and does not directly regulate small busi-
ness. :

WSR 04-21-096

A cost-benefit analysis is not required under RCW
34.05.328. Not hydraulics rules.

October 20, 2004

Evan Jacoby

Rules Coordinator

AMENDATORY SECTION (Amending Order 583, filed
1/27/93, effective 2/13/93)

WAC 232-12-021 Importation and retention of dead
nonresident wildlife. It is unlawful:

(1) To import or possess dead wildlife, taken in another
state or country, into Washington unless such wildlife was
acquired lawfully. Proof of legal acquisition must be retained
during the period of retention of the carcass or edible parts.
Violation of this subsection is punishable under RCW
71.15.290.

(2) For a person who imports a dead mountain sheep,
mountain goat, cougar or bear to fail to report such importa-
tion to the department in writing within ten days of the impor-
tation. The report must contain the name and address of the
importer, the location where the dead wildlife is being stored
and general information describing where and how the wild-

life was obtained. Violation of this subsection is punishable
under RCW 77.15.290.

(3) To import or possess deer or elk, or parts thereof, har-
vested in Colorado. Wyoming, Utah, New Mexico, Wiscon-
sin, [llinois, South Dakota, Nebraska, and Saskatchewan with
the following exceptions: (a) meat that has been deboned in
the state or province where it was harvested and is imported
as boned out meat, (b) skulls and antlers, antlers attached to
the skull plate, or upper canine teeth (buglers, whistlers, ivo-

ries) from which all soft tissue has been removed, (c) hides or

capes without heads attached. (d) tissue imported for use bya

diagnostic or research laboratory. (e) finished taxidermy

mounts. Violation of this subsection is punishable under

RCW 77.15.290.

(4) To fail to notify the Department within 24 hours if an
importer or receiver of deer or elk is notified by a state or
province that a harvested animal has tested positive for
chronic wasting disease. Violation of this subsection is an
infraction punishable under RCW 77.15.160.

WSR 04-21-096
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed October 20, 2004, 11:27 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
14-045.

Title of Rule and Other Identifying Information: WAC
232-12-129 Captive propagation of raptors—Sale, records,
reports and inspection.

Hearing Location(s): Shilo Inn, 707 Ocean Shores Bou-
levard N.W., Ocean Shores, 98569, (360) 289-4600, on
December 3-4, 2004, at 8:00 a.m.

Proposed

PROPOSED
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Date of Intended Adoption: December 3, 2004.

Submit Written Comments to: Attn: Wildlife Program
Commission Meeting Public Comments, 600 Capitol Way
North, Olympia, WA 98501-1091, e-mail Wildthing@dfw.
wa.gov, fax (360) 902-2612, by Tuesday, November 16,
2004.

Assistance for Persons with Disabilities: Contact Susan
Yeager by December 1, 2004, TTY (360) 902-2207 or (360)
902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Currently under
authority of WAC 232-12-064(5) Live wildlife, live wildlife
held in captivity or their progeny may not be sold or other-
wise commercialized except by rule of the commission.

In November 2003 the Washington Falconer's Associa-
tion (WFA), petitioned the Washington Fish and Wildlife
Commission to allow the sale of progeny of captive bred rap-
tors and that any lawfully held raptor could be transferred to
a valid raptor propagation permit. To do this they recom-
mended a change to WAC 232-12-129. The commission
heard their petition at a May 6, 2004, commission conference
call and moved to consider their proposal to change this
WAC at the December 2004 commission meeting.

The Washington Department of Fish and Wildlife
(WDFW) is opposed to this change. Therefore, the commis-
sion will be presented with two options: Option A (WDFW)
- maintains the rule with clarification that progeny of captive
raptors may not be sold; and Option B (WFA) - allows for the
sale of progeny of captive bred raptors and the transfer of
legally held birds to propagation permits.

Reasons Supporting Proposal: WDFW reasons in sup-
port of Option A:

. WDFW by policy is opposed to commercialization of
any live wildlife and is concerned that allowance of this
practice in falconry will have ramifications for the
commercialization of wildlife in other areas.

. The commercialization of the progeny of captive bred
raptors increases the incentive for criminal activity,
such as, the illegal removal of wild raptors for direct
sale or breeding purposes.

. If a reintroduction of species is necessary it is unlikely
that the stock would be taken from private falconers
because of ability to control breeding purity and/or dis-
ease. It is more likely that reintroduction would take
place from birds taken directly from the wild or from a
0o or university where the breeding line can be more
closely tracked.

WFA reasons in support of Option B:

. Providing a captive gene pool should reintroduction
become necessary (e.g., peregrine falcon).

. Providing diversity in the captive bred breeding pool.

. Providing a recreational opportunity to gain knowledge
of the raptor's full life cycle.

. Improving the welfare of captive raptors by allowing
them to engage in their normal annual breeding behav-
ior.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Proposed
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Name of Proponent: Washington Fish and Wildlife
Commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Natural Resources Build-
ing, Olympia, (360) 902-2504; and Enforcement: Bruce
Bjork, Natural Resources Building, Olympia, (360) 902-
2932.

A small business economic impact statement has been

prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

1. Description of the Reporting, Record-keeping, and
Other Compliance Requirements of the Proposed Rule:
None beyond what is already required.

2. Kinds of Professional Services That a Small Business
is Likely to Need in Order to Comply with Such Require-
ments: None.

3. Costs of Compliance for Businesses, Including Costs
of Equipment, Supplies, Labor, and Increased Administrative
Costs: None.

4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue? No.

5. Cost of Compliance for the 10% of Businesses That
are the Largest Businesses Required to Comply with the Pro-
posed Rules Using One or More of the Following as a Basis
for Comparing Costs: Cost per employee, cost per hour of
labor, or cost per one hundred dollars of sales. No apprecia-
ble costs for compliance.

6. Steps Taken by the Agency to Reduce the Costs of the
Rule on Small Businesses or Reasonable Justification for Not
Doing So: None were needed.

7. A Description of How the Agency Will Involve Small
Businesses in the Development of the Rule: Virtually all
businesses are members of the Washington State Falconer's
Association. We have had considerable correspondence and
a workshop with this group when considering this rule.

8. A List of Industries That Will Be Required to Comply
with the Rule: Persons required to have a raptor propagation
permit.

A copy of the statement may be obtained by contacting
Wildlife Program, 600 Capitol Way North, Olympia, WA
98501-1091, phone (360) 902-2515, fax (360) 902-2162, e-
mail Wildthing @dfw.wa.gov.

A cost-benefit analysis is not required under RCW
34.05.328. Not hydraulics rules.

October 20, 2004

Evan Jacoby
Rules Coordinator

Option A

AMENDATORY SECTION (Amending 85-09-006 (Order
245), filed 4/5/85)

WAC 232-12-129 Captive propagation of raptors—
Sale, records, reports and inspection. (1) Anyone holding a
valid raptor propagation permit may offer for sale, sell, or
trade any captive bred raptor, wearing a seamless U.S. Fish
and Wildlife Service band, to anyone holding a permit autho-
rizing possession of said raptor.
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(2) Anyone holding a valid raptor propagation permit,
falconry permit, or other permit authorizing possession may
purchase said captive bred raptor.

(3) Sale of a captive bred raptor is unlawful if it is not
accompanied by an invoice. The raptor propagator must
retain a copy of the invoice for two years and must send to the
department a copy or a listing of the transfers in an annual
report.

(4) Anyone holding a valid raptor propagation permit
must keep record of the date each clutch is initiated, the onset
of incubation and the date of hatching of each chick. The ini-
tiation of each clutch of eggs must be reported to the depart-
ment within 72 hours. These records must be up to date and
the breeding facilities and records open for inspection by a
wildlife agent at reasonable times.

(5) Wild caught raptors taken in Washington may not be
used for propagation purposes.

((6)) (6) Anyone holding a valid raptor propagation
permit must submit to the department before January 31 of
each year a report summarizing the year's activities.

Option B

AMENDATORY SECTION (Amending Order 245, filed
4/5/85)

WAC 232-12-129 Captive propagation of raptors—
Sale, records, reports and inspection. (1) Anyone holding a
valid raptor propagation permit may offer for sale, sell, or
trade any captive bred raptor, wearing a seamless U.S. Fish
and Wildlife Service band, to anyone holding a permit autho-
rizing possession of said raptor.

(2) Anyone holding a valid raptor propagation permit,
falconry permit, or other permit authorizing possession may
purchase said captive bred raptor.

(3) Sale of a captive bred raptor is unlawful if it is not
accompanied by an invoice. The raptor propagator must
retain a copy of the invoice for two years and must send to the
department a copy or a listing of the transfers in an annual
report.

(4) Anyone holding a valid raptor propagation permit
must keep record of the date each clutch is initiated, the onset
of incubation and the date of hatching of each chick. The ini-
tiation of each clutch of eggs must be reported to the depart-
ment within 72 hours. These records must be up to date and
the breeding facilities and records open for inspection by a
wildlife agent at reasonable times.

(5) Anyone holding a valid raptor propagation permit
must submit to the department before January 31 of each year
a report summarizing the year's activities.

(6) Any lawfully held raptor may be transferred to a
valid raptor propagation permit.

(7) The progeny of lawfully taken Washington raptors
ossessed under a valid raptor propagation permit may be
Earked with a seamless U.S. Fish and Wildlife Service band
and offered for sale, sold, or traded to anyone holding a per-
mit authorizing possession of said raptor.

WSR 04-21-097

WSR 04-21-097
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed October 20, 2004, 11:28 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
18-130.

Title of Rule and Other Identifying Information: WAC
232-28-284 2005 Spring black bear damage seasons and reg-
ulations, the recommended rule creates a spring black bear
season to reduce tree damage by bears in the Kapowsin tree
farm and Capitol Forest area.

Hearing Location(s): Shilo Inn, 707 Ocean Shores Bou-
levard N.W., Ocean Shores, 98569, (360) 289-4600, on
December 3-4, 2004, at 8:00 a.m.

Date of Intended Adoption: December 3, 2004.

Submit Written Comments to: Attn: Wildlife Program
Commission Meeting Public Comments, 600 Capitol Way
North, Olympia, WA 98501-1091, e-mail Wildthing@dfw.
wa.gov, fax (360) 902-2612, by Tuesday, November 16,
2004.

Assistance for Persons with Disabilities: Contact Susan
Yeager by December 1, 2004, TTY (360) 902-2207 or (360)
902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The rule estab-
lishes hunting seasons for black bear in the Kapowsin tree
farm and Capitol Forest area. The purpose of the recom-
mended rule is to provide a management tool to reduce black
bear damage to trees. The anticipated effect of the recom-
mended rule is a reduced bear population in focused areas
that are experiencing heavy tree damage.

Reasons Supporting Proposal: Provides a management
tool to reduce black bear damage to trees.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
Commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Natural Resources Build-
ing, Olympia, (360) 902-2504; and Enforcement: Bruce
Bjork, Natural Resources Building, Olympia, (360) 902-
2932.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule regulates rec-
reational hunters and does not directly regulate small busi-
ness.

A cost-benefit analysis is not required under RCW
34.05.328. Not hydraulics rules.

Washington Fish and Wildlife

October 20, 2004
Evan Jacoby
Rules Coordinator

NEW SECTION

WAC 232-28-284 2005 Spring black bear damage
seasons and regulations. Spring black bear hunting seasons

Proposed

PROPOSED
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under this section constitute a three-year pilot program to
reduce black bear damage to trees.

Hunt areas, permits and season dates:

Washington State Register, Issue 04-21

Who may apply: Anyone with a valid Washington big game
license, which includes black bear.

2005

Hunt name Hunt area Permits 2005 Season dates Special restrictions

Capitol Forest Capitol Forest north of C- | 25 April 15 - May 15

North A line road in GMU 663

Capitol Forest Capitol Forest north of C- | 25 May 16 - June 15

North B line road in GMU 663

Capitol Forest Capitol Forest south of C- | 50 April 15 - May 15

South A line road in GMU 663

Capitol Forest Capitol Forest south of C- | 50 May 16 - June 15

South B line road in GMU 663

Kapowsin (All) PLWMA 401 in GMU 653 | 100 April 15 - June 15 Hunter must contact Rainier Timber

and 654 Company for permit and access

opportunity. Persons interested in
these black bear permits should con-
tact Rainier Timber Company, 31716
Camp 1 Road, Orting, WA 98360.
For more information, please call 1-
800-782-1493.

Bag limit: One (1) black bear per black bear special permit
season.

Hunting method: Hunters may use any lawful big game
modern firearm, archery, or muzzleloader equipment for
hunting black bear. The use of dogs or bait to hunt black bear
is prohibited statewide.

Submitting bear teeth: Successful bear hunters must sub-
mit the black bear premolar located behind the canine tooth
of the upper jaw.

WSR 04-21-098
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed October 20, 2004, 11:29 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
18-130.

Title of Rule and Other Identifying Information: WAC
232-28-333 Game management units (GMUs) boundary
descriptions—Region three, the proposed change specifically
relates to subsection GMU 368-Cowiche (Yakima County).

Hearing Location(s): Shilo Inn, 707 Ocean Shores Bou-
levard N.W., Ocean Shores, 98569, (360) 289-4600, on
December 3-4, 2004, at 8:00 a.m.

Date of Intended Adoption: December 3, 2004.

Submit Written Comments to: Attn: Wildlife Program
Commission Meeting Public Comments, 600 Capitol Way
North, Olympia, WA 98501-1091, e-mail Wildthing @dfw.
wa.gov, fax (360) 902-2612, by Tuesday, November 16,
2004.

Proposed

Assistance for Persons with Disabilities: Contact Susan
Yeager by December 1, 2004, TTY (360) 902-2207 or (360)
902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
change redraws the southern boundary of GMU 368 to
include approximately 18,400 acres of private and public
land along the northern edge of the Yakama Indian Reserva-
tion. The purpose is to create additional recreational oppor-
tunity where we have jurisdiction over nonmember hunters,
and clarify the status of this area for hunters. This should
reduce crowding and provide increased opportunity.

Reasons Supporting Proposal: This would clearly open
approximately 18,400 acres of prime hunting area for recre-
ational deer and elk hunting opportunity. At least one-half of
the area is publicly owned by the Department of Natural
Resources, with the remainder almost entirely in private own-
ership. The entire area is within the DNR Ahtanum multiple
use area, which includes roads, trails, campsites, and other
recreational amenities. This would provide access to that
public land for deer and elk hunting. The area is currently
open for other types of hunting, but there has been ongoing
confusion within the public as to whether this area is open for
hunting. This would help clear up that confusion. This will
also provide for a consistent treatment of similar lands within
the Yakama Reservation.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
Commission, governmental.

Washington Fish and Wildlife

Name of Agency Personnel Responsible for Drafting‘

and Implementation: Dave Brittell, Natural Resources Build-
ing, Olympia, (360) 902-2504; and Enforcement: Bruce

[42]
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Bjork, Natural Resources Building, Olympia, (360) 902-
2932. - :

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule regulates rec-
reational hunters and does not directly regulate small busi-
ness.

A cost-benefit analysis is not required under RCW
34.05.328. Not hydraulics rules.

October 20, 2004
Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 03-175, filed
8/5/03, effective 9/5/03)

WAC 232-28-333 Game management units (GMUs)
boundary descriptions—Region three.

GMU 328-NANEUM (Kittitas and Chelan counties):
Beginning US Hwy 97 and US Forest Service Rd 9716 at
Blewitt Pass; E on US Forest Service Rd 9716 to US Forest
Service Rd 9712 (Liberty-Beehive Rd); E on US Forest Ser-
vice Rd 9712 (Liberty-Beehive Rd) to the Naneum Ridge
(Chelan-Kittitas county line) at the west boundary of Section
22, T2IN, R19E; SE along the Naneum Ridge (Chelan-Kitti-
tas county line), past Mission Peak, to Naneum Ridge Rd
(WA Dept. of Fish and Wildlife Rd 9) at Wenatchee Moun-
tain; SE on Naneum Ridge Rd (WA Dept. of Fish and Wild-
life Rd 9) to Colockum Pass Rd (WA Dept. of Fish and Wild-
life Rd 10); S on Colockum Pass Rd (WA Dept. of Fish and
\Wildlife Rd 10) to the Highline Canal (North Branch Canal);

W along the Highline Canal (North Branch Canal) to
Lower Green Canyon Rd; S on Lower Green Canyon Rd to
US Hwy 97; N on US Hwy 97 to Blewett Pass and the point
of beginning.

GMU 329-QUILOMENE (Kittitas and Chelan counties):
Beginning on the Columbia River at the mouth of Tarpiscan
Creek; E from Tarpiscan Creek to the Douglas-Kittitas
county line on the Columbia River; S along the Columbia
River (Douglas-Kittitas county line) to a point north of Cape
Horn; S from the Columbia River (Douglas-Kittitas county
line) to Cape Horn; S up Cape Horn to its rim; SE along the
top of Cape Horn and the rim of the West Bar Cliffs (cliffs
overlooking West Bar) to WA Dept. of Fish and Wildlife Rd
14.14; E along WA Dept. of Fish and Wildlife Rd 14.14 to
WA Dept. of Fish and Wildlife Rd 14.17; S along WA Dept.
of Fish and Wildlife Rd 14.17 to WA Dept. of Fish and Wild-
life Rd 14 rear gate; S on WA Dept. of Fish and Wildlife Rd
14 to Tekison Creek; SE along Tekison Creek its mouth on
the Columbia River; E from Tekison Creek to the Grant-Kit-
titas county line on the Columbia River; S along Columbia
River (Grant-Kittitas county line) to I-90 bridge at the town
of Vantage; W along 1-90 to Highline Canal (North Branch
Canal); N on Highline Canal (North Branch Canal) to Coloc-
kum Rd (WA Dept. of Fish and Wildlife Rd 10); N on Coloc-
kum Rd to North Fork Tarpiscan Rd (WA Dept. of Fish and
Wildlife Rd 10.10); E on North Fork Tarpiscan Rd to Tarpis-

an Rd (WA Dept. of Fish and Wildlife Rd 14); S on Tarpis-

an Rd (WA Dept. of Fish and Wildlife Rd 14) approxi-
mately 100 feet to Tarpiscan Creek; E down Tarpiscan Creek

WSR 04-21-098

to its mouth on the Columbia River and the point of begin-
ning.

GMU 330-West Bar (Kittitas County):

Beginning on the Columbia River at Cape Horn; S up Cape
Horn to its rim; SE along the rim of Cape Horn and West Bar
Cliffs (the cliffs overlooking West Bar) to WA Dept. of Fish
and Wildlife Rd 14.14; E along Rd 14.14 to WA Dept. of Fish
and Wildlife Rd 14.17; S along WA Dept. of Fish and Wild-
life Rd 14.17 to WA Dept. of Fish and Wildlife Rd 14 near
the gate; S on WA Dept. of Fish and Wildlife Rd. 14 to Teki-
son Creek; SE down Tekison Creek to its mouth on the
Columbia River; E from Tekison Creek to the Kittitas-Grant
county line on the Columbia River; N and W along the
Columbia River (Kittitas-Grant then Kittitas-Douglas county
lines) to a point north of Cape Horn; S from the aforesaid
point in the Columbia River to Cape Horn and the point of
beginning.

GMU 334-ELLENSBURG (Kittitas County):

Beginning on US Hwy 97 and Lower Green Canyon Rd; N
on Lower Green Canyon Rd to Highline Canal; N, E and S
along Highline Canal to I-90 and the Yakima Trainin g Center
boundary; S and W along the Yakima Training Center
boundary to I-82; N on I-82 to Thrall Rd; W on Thrall Rd to
Wilson Creek; S down Wilson Creek to Yakima River; N up
Yakima River to Umptanum Rd; S up Umptanum Rd to the
South Branch Extension Canal; W on South Branch Exten-
sion Canal to Bradshaw Rd; W on Bradshaw Rd to the elk
fence; N along the elk fence to Taneum Creek; NE down
Taneum Creek to the Yakima River; NE down the Yakima
River to Thorp Hwy; NW along the Thorp Hwy to SR 10; SE
on SR 10 to US Hwy 97 junction; N on US Hwy 97 to Lower
Green Canyon Rd and point of beginning.

GMU 335-TEANAWAY (Kittitas County):

Beginning at I-90 and US Forest Service Trail 2000 (Pacific
Crest Trail) at Snoqualmie Pass; N on US Forest Service
Trail 2000 (Pacific Crest Trail) to the Alpine Lakes Wilder-
ness boundary; E on the Alpine Lakes Wilderness boundary
to the Chelan-Kittitas county line; E on US Forest Service
Trail 1226 to US Hwy 97 at Blewett Pass; S on US Hwy 97
to SR 10; N and W on SR 10 to Thorp Hwy; SE on Thorp
Hwy to Yakima River; SW up the Yakima River to Taneum
Creek; SW up Taneum Creek to I-90; W on I-90 to US Forest
Service Trail 2000 (Pacific Crest Trail) at Snoqualmie Pass
and the point of beginning.

GMU 336-TANEUM (Kittitas County):

Beginning at US Forest Service Trail 2000 (Pacific Crest
Trail) and I-90 at Snoqualmie Pass; E on I-90 to Taneum
Creek; W up Taneum Creek to the south fork of Taneum
Creek; W up the south fork of Taneum Creek to US Forest
Service Trail 1367; W on US Forest Service Trail 1367 to US
Forest Service Trail 1363; S on US Forest Trail 1363
(Peaches Ridge Trail) to US Forest Service Trail 1388; W on
US Forest Service Trail 1388 to US Forest Service Trail 2000
(Pacific Crest Trail) to Blowout Mountain; N on US Forest
Service Trail 2000 (Pacific Crest Trail) to I-90 at Snoqualmie
Pass and the point of beginning.

Proposed
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GMU 340-MANASTASH (Kittitas County):

Beginning at I-82 and SR 821; N on SR 821 to SR 823 (Har-
rison Rd); W on SR 823 (Harrison Rd) to Y akima River; N up
Y akima River to Umtanum Creek; W up Umtanum Creek to
Ellensburg-Wenas Rd; W and S along Ellensburg-Wenas Rd
to North Fork Wenas Rd (Audubon Rd, W5000); NW along
North Fork Wenas Rd to Barber Springs Rd; W on Barber
Springs Rd to US Forest Service Trail 4W694; NW on US
Forest Service Trail 4W694 to US Forest Service Trail
4W307; NW on US Forest Service Trail 4W307 to US Forest
Service Trail 1388; NW on US Forest Service Trail 1388 to
US Forest Service Trail 4W306; NW on US Forest Service
Trail 4W306 to US Forest Service Trail 1388 at Quartz
Mountain; NW along US Forest Service Rd 1388 to US For-
est Service Trail 1363 (Peaches Ridge Trail); N and E along
US Forest Service Trail 1363 (Peaches Ridge Trail) to US
Forest Service Trail 1367; SE along US Forest Service 1367
to South Fork Taneum Creek; E down the South Fork
Taneum Creek to Taneum Creek; E down Taneum Creek to
the elk fence; SE along the elk fence to Bradshaw Rd; E on
Bradshaw Rd to South Branch Extension Canal; SE along the
South Branch Extension Canal to Umtanum Rd; N on
Umtanum Rd to Yakima River; S down the Yakima River to
Wilson Creek; NE up Wilson Creek to Thrall Rd; E on Thrall
Rd to I-82; SE and SW on I-82 to SR 821 and the point of
beginning.

GMU 342-UMTANUM (Kittitas and Yakima counties):
Beginning at US Forest Service Rd 1701 and Barber Springs
Rd (WA Dept. of Natural Resources Rd W5000) at T17N,
R15E, NE 1/4 of Section 12; SE on Barber Springs Rd to the
North Fork Wenas Rd (Audubon Rd); SE on the North Fork
Wenas Rd to Wenas-Ellensburg Rd; NE on Wenas-Ellens-
burg Rd to Umtanum Creek; E down the Umtanum Creek to
the Yakima River; S down the Yakima River to 1-82; SE on
I-82 to US Hwy 12 at the city of Yakima; NW on US Hwy 12
to SR 410;: NW on SR 410 to US Forest Service Rd 1701; N
on US Forest Service Rd 1701 to Barber Spring Rd-US For-
est Service Trail 4W694 intersection and the point of begin-
ning.

GMU 346-LITTLE NACHES (Yakima and Kittitas coun-
ties):

Beginning at US Forest Service Rd 1388 and US Forest Ser-
vice Trail 2000 (Pacific Crest Trail) at Blowout Mountain;
SE on US Forest Service Rd 1388 to US Forest Service Trail
4W306; SE on US Forest Service Trail 4W306 to US Forest
Service Trail 1388; SE on US Forest Service Trail 1388 to
US Forest Service Trail 4W307; SE on US Forest Service
Trail 4W307 to US Forest Service Trail 4W694; E on US
Forest Service Trail 4W694 to US Forest Service Rd 1701
(T17N, R15E, NW 1/4 of Section 12); S on US Forest Ser-
vice Rd 1701 to SR 410; NW and SW on SR 410 to US Forest
Service Trail 2000 (Pacific Crest Trail) near Chinook Pass; N
on US Forest Service Trail 2000 (Pacific Crest Trail) to Us
Forest Service Rd 1388 at Blowout Mountain and the point of
beginning.

GMU 352-NILE (Yakima County):

Beginning on the Bumping Lake Rd and SR 410; E and S on
SR 410 to the Lower Nile Loop Rd; W and N on the Lower
Nile Loop Rd to US Forest Service Rd 1500; W on US Forest

Proposed
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Service Rd 1500 to US Forest Service Rd 1502 (McDaniel
Lake Rd); W on the US Forest Service Rd 1502 (McDaniel
Lake Rd) to Rattlesnake Creek; N down Rattlesnake Creek to
the North Fork of Rattlesnake Creek; W up the North Fork of
Rattlesnake Creek to US Forest Service Trail 973 (Richmond
Mine Rd); N on US Forest Service Trail 973 (Richmond
Mine Trail) to US Forest Service Rd 1800 (Bumping Lake
Rd); N on the US Forest Service Rd 1800 (Bumping Lake
Rd) to SR 410 and the point of beginning.

GMU 356-BUMPING (Yakima County):

Beginning on US Forest Service Trail 2000 (Pacific Crest
Trail) and SR 410 at Chinook Pass; NE on SR 410 to US For-
est Service Rd 1800 (Bumping Lake Rd); SW on the US For-
est Service Rd 1800 (Bumping Lake Rd) to US Forest Ser-
vice Trail 973 (Richmond Mine Rd); SE on US Forest Ser-
vice Trail 973 (Richmond Mine Rd) to the north fork of
Rattlesnake Creek; SE down the north fork of Rattlesnake
Creek to US Forest Service Rd 1502 (McDaniel Lake Rd);
SE on US Forest Service Rd 1502 (McDaniel Lake Rd) to US
Forest Service Rd 1500; S on US Forest Service Rd 1500 to
US Hwy 12; W on US Hwy 12 to US Forest Service Trail
2000 (Pacific Crest Trail) at White Pass; N on the US Forest
Service Trail 2000 (Pacific Crest Trail) to SR 410 at Chinook
Pass and the point of beginning. (Lands within the boundary
of Mt. Rainier National Park along the Pacific Crest Trail are
not open to hunting.)

GMU 360-BETHEL (Yakima County):

Beginning on SR-410 and the Lower Nile Loop Rd; SE on SR
410 to US Hwy 12; SW on US Hwy 12 to US Forest Service
Rd 1500; N and E on US Forest Service Rd 1500 to Nile
Loop Rd; SE on Nile Loop Rd to SR 410, southeast of the
town of Nile, and the point of beginning.

GMU 364-RIMROCK (Yakima County): ‘ _
Beginning on US Forest Service Trail 2000 (Pacific Crest
Trail) and US Hwy 12 at White Pass; E on US Hwy 12 to us
Forest Service 1302 (Jump Off Rd) at Windy Point; SW on
US Forest Service 1302 (Jump Off Rd) to US Forest Service
Trail 1127, southeast of the Jump Off Lookout; SW on US
Forest Service Trail 1127 to US Forest Service Rd 613; SW
on US Forest Service Rd 613 to US Forest Service Rd 1020;
SW on US Forest Service Rd 1020 to US Forest Service Rd
615; SW on US Forest Service Rd 615 to US Forest Service
Trail 1136; SW on US Forest Service Trail 1136 to its south-
ernmost point; W from US Forest Service Trail 1136 to
Spenser Point; NW on the Yakama Indian reservation bound-
ary from Spenser Point to the US Forest Service Trail 2000
(Pacific Crest Trail); N on the US Forest Service Trail 2000
(Pacific Crest Trail) to US Hwy 12 at White Pass and the
point of beginning.

GMU 368-COWICHE (Yakima County):

Beginning on US Hwy 12 to US Forest Service Rd 1302
(Jump Off Rd) at Windy Point; NE and SE on US Hwy 12 to
1-82; NW on 1-82 to the Yakima River; S down the Yakima
River to Ahtanum Creek; W up Ahtanum Creek to the south
fork of Ahtanum Creek; SW up the south fork of Ahtanum
Creek to its junction with Reservation Creek; ((NW-up-the
south-fork-of-Ahtanum-Creek-to-its-headwaters; N-along-the
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Meuntain)) SW up Reservation Creek to the high point on the
ridge above its headwaters; NW to Spenser Point (as repre-
sented on the Mt. Adams DNR 100K Map): SE from Spenser
Point to US Forest Service Trail 1136: NE on US Forest Ser-
vice Trail 1136 to US Forest Service Trail 615; NE on US
Forest Service Trail 615 to US Forest Service Rd 1020; NE
on US Forest Service Rd 1020 to US Forest Service Rd 613;
NE on US Forest Service Rd 613 to US Forest Service Trail
1127; NE on US Forest Service Trail 1127 to US Forest Ser-
vice Rd 1302 (Jump Off Rd), SE of the Jump Off Lookout
Station; NE on US Forest Service Rd 1302 (Jump Off Rd) to
US Hwy 12 and the point of beginning.

GMU 371-ALKALI (Kittitas and Yakima counties):
Beginning at the Vantage Bridge where I-90 crosses the
Columbia River; S down the Columbia River (Kittitas-Grant
and Grant-Yakima county line) to the Priest Rapids Dam;
NW on the southern shore of the Columbia River (Priest Rap-
ids Lake) to the Yakima Training Center boundary; S and W
along the Yakima Training Center boundary to the main gate
on Firing Center Rd; W along Firing Center Rd to I-82; N
along I-82 to Yakima Training Center boundary at Vander-
built Gap; N and E along the Yakima Training Center bound-
ary to I-90; E on 1-90 to the Vantage Bridge on Columbia
River and the point of beginning.

GMU 372-KIONA (Benton and Yakima counties):
Beginning at southern corner of Yakima Training Center bor-
der on the Columbia River, northwest of the Priest Rapids
Dam; SE on the southern shore of the Columbia River (Priest
Rapids Lake) to the Priest Rapids Dam; E along the Colum-
bia River (Yakima-Grant, Grant-Benton county lines) to the
Vernita Bridge on SR 24; E and S down the Benton County
side of the Columbia River, following the ordinary high
water mark of the shoreline, to the mouth of the Yakima
River; NE from the mouth of the Yakima River to the Frank-
lin-Benton county line in the Columbia River; SE down the
Columbia River (Franklin-Benton and Benton-Walla Walla
county lines) to the Washington-Oregon state line; W on the
Columbia River (Washington-Oregon state line) from the
southern junction of the Benton-Walla Walla county lines to
Alder Creek (including all islands in the Columbia River
north of the Oregon state line and between Alder Creek and
the junction of the Benton-Walla Walla county lines); N on
Alder Creek to SR 14; E on SR 14 to Alderdale Rd; N on the
Alderdale Rd to Ridge Rd; W and S on Ridge Rd to Donaho
Rd; W on Donaho Rd to Mabton-Bickleton Hwy (Glade Rd);
N on Mabton-Bickleton Rd to the power transmission lines;
SW on the power transmission lines to the power line access
road in Section 3, T6N, R20E; N on power line access road to
Yakama reservation Road 272 at the Yakama Indian reserva-
tion boundary; NE on the Yakama Indian reservation bound-
ary to the Mabton-Sunnyside Rd; N on the Mabton-Sunny-
side Rd to the Yakima River; NW up the Yakima River to SR
823 (Harrison Rd) south of the town of Pomona; E along SR
823 (Harrison Rd) to SR 821:; SE on SR 821 to Firing Center
Rd at I-82; E on Firing Center Rd to the main gate of the
'Yakima Training Center; S and E along the Yakima Training
Center boundary to southern corner of the Yakima Training
Center boundary on the Columbia River and the point of
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beginning. (The Hanford Nuclear Reservation is closed to all
unauthorized public entry.)

GMU 381-ESQUATZEL (Franklin, Grant and Adams
counties):

Beginning at the Vernita Bridge on SR 24 and the west shore .

of the Columbia River Grant-Benton county line; N and E on
SR 24 to Muse Rd; E on Muse Rd to Mail Rd; E on Mail Rd
to Scootney Rd; N on Scootney Rd to SR 17; N on SR 17 to
SR 26; E on SR 26 to Old SR 26; E on Old SR 26 to the Pal-
ouse River (Whitman-Franklin county line); S down the Pal-
ouse River to Snake River (Franklin-Walla Walla county
line); W and SW down the Snake River to the Columbia
River (Franklin-Benton-Walla Walla county line junction);
NW up the Columbia River (Franklin-Benton county line) to
a point northeast of the mouth of the Yakima River where it
joins the Columbia River; SW to the mouth of the Yakima
River; N and W up the Benton county side of the Columbia
River, following the ordinary high water mark of the shore-
line, to the mouth of the Vernita Bridge on SR 24 and the
point of beginning. (Certain portions of the Hanford Reach
National Monument are closed to public entry. The Hanford
Nuclear Reservation and the Saddle Mountain National
Wildlife Refuge are closed to unauthorized public entry.)

GMU 382-EAST KLICKITAT (Klickitat County):
Beginning at the US Hwy 97 Bridge on the Columbia River
at the town of Maryhill; N on US Hwy 97 to the Yakama
Indian reservation at Satus Pass; E along the Yakama Indian
reservation boundary to Yakama Reservation Rd 272 and the
power line access road; S and E on the power line access road
to the electrical transmission lines; N and E on the electrical
transmission lines to the Mabton-Bickleton Hwy (Glade Rd);
S on the Mabton-Bickleton Hwy to Donaho Rd; E on Donaho
Rd to Ridge Rd; E and N on Ridge Rd to Alderdale Rd; SE
and S on Alderdale Rd to SR 14; W on SR 14 to Alder Creek;
S down Alder Creek to the Columbia River; W down the
Columbia River to the US Hwy 97 Bridge at the town of
Maryhill and the point of beginning including all islands in
the Columbia River both north of the Washington-Oregon
state line and between Alder Creek and the US Hwy 97
Bridge at Maryhill.

Reviser's note: The spelling error in the above section occurred in the

copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

WSR 04-21-099
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed October 20, 2004, 11:29 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
18-130.

Title of Rule and Other Identifying Information: WAC
232-28-291 Special hunting season permits.

Hearing Location(s): Shilo Inn, 707 Ocean Shores Bou-
levard N.W., Ocean Shores, 98569, (360) 289-4600, on
December 3-4, 2004, at 8:00 a.m.
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Date of Intended Adoption: December 3, 2004.

Submit Written Comments to: Attn: Wildlife Program
Commission Meeting Public Comments, 600 Capitol Way
North, Olympia, WA 98501-1091, e-mail Wildthing@dfw.
wa.gov, fax (360) 902-2612, by Tuesday, November 16,
2004.

Assistance for Persons with Disabilities: Contact Susan
Yeager by December 1, 2004, TTY (360) 902-2207 or (360)
902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This WAC pro-
vides general rules and guidelines for "limited-entry " special
permit hunts for big game. The proposed amendment will
reduce confusion regarding terminology and remove unnec-

“essary language.

Reasons Supporting Proposal: The proposed amend-
ment would clarify terminology in the rule and remove
redundant language that appears in the deer and elk hunting
season WACs.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
Commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Natural Resources Build-
ing, Olympia, (360) 902-2504; and Enforcement: Bruce
Bjork, Natural Resources Building, Olympia, (360) 902-
2932. :

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule regulates rec-
reational hunters and does not directly regulate small busi-
ness.

A cost-benefit analysis is not required under RCW
34.05.328. Not hydraulics rules.

Washington Fish and Wildlife

October 20, 2004
Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 03-175, filed
8/5/03, effective 9/5/03)

WAC 232-28-291 Special hunting season permits.
The commission may establish special hunting seasons lim-
ited to species and/or weapon type. :

1. Deer, elk, cougar, or black bear special hunting season
permit applications:

A. To apply for special hunting season permits for deer,
elk, cougar, or black bear applicants must have a valid Wash-
ington big game hunting license and a valid transport tag for
the appropriate species. To apply for a particular hunt, each
applicant for deer or elk must have the proper transport tag as
identified in the special deer or elk permit regulations.

B. No refunds or exchanges for deer, elk, cougar, or
black bear hunting licenses or transport tags will be made for

- persons applying for special hunting season permits after the

permit drawing has been held.
2. Mountain goat, moose, and bighorn sheep special
hunting season permit applications: '

Proposed
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A. Persons who have previously harvested a mountain
goat, bighorn sheep, or moose in Washington are ineligible to
apply for a special hunting season permit for that species.
This lifetime harvest restriction does not apply to individuals
who harvested a mountain goat before 1999, raffle or auction
hunt authorizations, or antlerless-only moose hunts.

B. Successful applicants under this section must pur-
chase the appropriate hunting license within fifteen days of
the published notification deadline by the department. Failure
to purchase forfeits the permit to an alternate applicant.

C. No refunds for mountain goat, moose, or bighom
sheep hunting licenses. will be made for persons successfully
drawing and purchasing special hunting season permits.

3. Wild turkey special hunting season permit applica-
tions ‘

A. To apply for wild turkey special hunting season per-
mits, each applicant must have a valid small game hunting
license. :

B. No refunds for small game hunting licenses will be
made, regardless of success in the drawing for wild turkey
special hunting season permits.

C. Wild turkey special hunting season permit holders
must have a valid turkey transport tag in possession to hunt
turkeys in the special hunting season.

4. Special hunting season permit applications:

A. Group applications will be accepted for any species
with a group size larger than one. Maximum group sizes are
determined for each species. If a group application is drawn,
all hunters in the group will receive a special hunting season
permit and each hunter in the group can take an animal.

i. Maximum group size for deer is 12.

* ji. Maximum group size for elk is 12.

iii. Maximum group size for bear is 2.

iv. Maximum group size for cougar is 2.

v. Maximum group size for mountain goat is 2.

vi. Maximum group size for bighorn sheep is 2.

vii. Maximum group size for turkey is 4.

viii. Maximum group size for moose is 2.

B. An applicant may purchase only one application fora
special hunting season permit for each species.

C. Permits will be drawn by computer selection using a
weighted point selection system.

D. Incomplete applications will not be accepted.

E. If an applicant makes a mistake, applies for the wrong
hunt, and is successfully drawn, the special hunting season
permit can be returned to the Department of Fish and Wildlife
Olympia headquarters before the opening day of the special
hunting season or the opening day of the general hunting sea-
son, whichever comes first. The applicant's points will be
restored to the level prior to the permit drawing.

F. Anyone may apply for a special hunting season permit
for deer, elk, bear, cougar, and wild turkey.

5. In addition to requirements for special hunting season
permit applications, following are application requirements
for:

A. Special hunting seasons for persons of disability:
Only applicants with a Washington disabled hunter permit
are eligible to apply for any special hunting season permits
for persons of disability.
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B. Special hunting seasons for youth: Only persons who
are eligible to lawfully purchase a youth hunting license are
eligible to apply for special hunting season permits for youth.

C. Special hunting seasons for hunters age 65 and older:
Only applicants sixty-five years of age or older on or before
March 31 of the current license year will be eli gible to apply
for special hunting season permits for hunters age 65 and
older.

D. Special hunting seasons for advanced hunter educa-
tion graduates: Only persons who hold a valid certificate
from the Washington department of fish and wildlife
advanced hunter education (AHE) program are eli gible to
apply for special hunting season permits for AHE hunters.

6. Citizen reward for reporting violations - bonus points:
A person who provides information which contributes sub-
stantially to the arrest of another person for illegally hunting
or killing big game or an endangered species as defined by
Title 77 RCW is eligible to receive ten bonus points toward
the special hunting permit drawing for deer or elk special
hunting season permits.

A. Only ten bonus points can be awarded for providing
information for each person charged regardless of the number
of violations involved.

B. Selection of bonus points is in lieu of application for a
cash award.

7. In addition to requirements for special hunting season
permit applications, following are application and permit
requirements for antlerless deer and elk ((*B")) second tags.
Successful applicants under this section may purchase an
appropriate second hunting license and tag for an antlerless
animal only ((withi i i i
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WSR 04-21-100
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed October 20, 2004, 11:30 a.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
18-130.

Title of Rule and Other Identifying Information: WAC
232-28-248 Special closures and firearm restriction areas.

Hearing Location(s): Shilo Inn, 707 Ocean Shores Bou-
levard N.W., Ocean Shores, 98569, (360) 289-4600, on
December 3-4, 2004, at 8:00 a.m.

Date of Intended Adoption: December 3, 2004.

Submit Written Comments to: Attn: Wildlife Program
Commission Meeting Public Comments, 600 Capitol Way
North, Olympia, WA 98501-1091, e-mail Wildthing@dfw.
wa.gov, fax (360) 902-2612, by Tuesday, November 16,
2004.

Assistance for Persons with Disabilities: Contact Susan
Yeager by December 1, 2004, TTY (360) 902-2207 or (360)
902-2267.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This is an area of
expanding development and hunting activity has become a
source of concern for residents during the hunting seasons.
Residents have requested that the county government desi g-
nate the area as a no shooting zone. Residents have also
requested the Washington Department of Fish and Wildlife
make this area a no hunting area. As a compromise, the
department is recommending that the area be designated as a
firearm restriction area.

The rule designates areas that have more restrictive reg-
ulations pertaining to the use of certain types of firearms.
These restrictions allow firearms with reduced effective
ranges like shotguns, muzzleloaders, and handguns. The
desired effect of the proposal would be to address the safety
concerns of the residents without eliminating recreational
opportunity for hunters.

Reasons Supporting Proposal: The proposed amend-
ment would address the safety concerns of the residents while
still maintaining an open hunting season in the area.

Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
Commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Natural Resources Build-
ing, Olympia, (360) 902-2504; and Enforcement: Bruce
Bjork, Natural Resources Building, Olympia, (360) 902-
2932.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule regulates rec-
reational hunters and does not directly regulate small busi-
ness. :

A cost-benefit analysis is not required under RCW
34.05.328. Not hydraulics rules.

Washington Fish and Wildlife

October 20, 2004
Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 04-98, filed
5/12/04, effective 6/12/04)

WAC 232-28-248 Special closures and firearm
restriction areas.

RESTRICTED AND PROHIBITED HUNTING AREAS.

These areas are closed by Fish and Wildlife Commission
action. Other areas may be closed to hunting by local, state
or federal regulations.

ITIS ILLEGAL TO HUNT EXCEPT WHERE PROVIDED IN THE FOL-

LOWING AREAS:

I Litde Pend Oreille National Wildlife Refuge: The
southern part of the Little Pend Oreille National Wild-
life Refuge in Stevens County is closed to hunting and
discharge of firearms except during the periods of April
15-May 15 and October 1-December 31. This closure is
south of a boundary beginning at the west project
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boundary in Section 3, Township 34 N, R 40 EWM,
then easterly along Road 1.0 (Bear Creek Road) to the
intersection with Road 2.0 (Blacktail Mountain Road)
in Section 2, then easterly along Road 2.0 to the east-
erly boundary in Section 8, Township 34 N, R 42
EWM.

The Little Pend Oreille National Wildlife Refuge north
of the preceding boundary is open to all legally estab-
lished hunting seasons from April 15 to May 15 and
September through December.

2.  Parker Lake: All lands south of Ruby Creek Road
(USFS Road 2489), north of Tacoma Creek Road
(USFS Road 2389) and west of Bonneville Power
Administration power lines are designated as "CLOSED
AREA" to the hunting of wild animals and wild birds
year round. Both the Little Pend Oreille (1) and Parker
Lake (2) closures were established to provide a pro-
tected area for the Air Force Military Survival Training
Program.

3.  Columbia River and all the islands in the river, and the
Benton County shoreline below the high water mark,
and any peninsula originating on the Benton County
shoreline, between Vernita Bridge (Highway 24) down-
stream to the old Hanford townsite powerline crossing
(wooden towers) in Section 24, T 13 N, R 27E, is des-
ignated as a "CLOSED AREA" to the hunting of wild ani-
mals and wild birds.

4.  Green River (GMU 485): Except for special permit
hunters, who may also take a black bear and/or cougar
with the appropriate license/tag options, all lands
within GMU 485 are designated as a "CLOSED AREA" to
the hunting of big game by Department of Fish and
wildlife regulated hunters throughout the year. During
the general westside elk season and general and late
deer seasons, all lands within GMU 485 are also desig-
nated as a "CLOSED AREA" to the hunting of all wild ani-
mals (including wild birds). The City of Tacoma
enforces trespass within GMU 485 on lands owned or
controlled by the City during all times of the year.

5.  McNeil Island: McNeil Island (part of GMU 652) is
closed to the hunting of all wild animals (including
wild birds) year around.

6. Loo-wit (GMU 522): Closed to hunting and trapping
within GMU 522 (Loo-wit), except for the hunting of
elk by special permit holders during established sea-
sons and designated areas.

7. The Voice of America Dungeness Recreation Area
County Park in Clallam County is closed to all hunting
except Wednesdays, weekends, and holidays, from the
first weekend in October to the end of January.

BIG GAME CLOSURES

1.  Clark, Cowlitz, Pacific, and Wahkiakum counties are
closed to Columbian Whitetail Deer hunting.

2. Cathlamet: Beginning in the town of Skamokawa; then
east along SR 4 to the Risk Road; then south and east
along the Risk Road to Foster Road; then south along
the Foster Road to the Elochoman River; then upstream
along the Elochoman River to the Elochoman Valley
Road (old SR 407); then west along the Elochoman
Valley Road to SR 4; then east along SR 4 to SR 409;
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then south along SR 409 to the Cathlamet Channel of
the Columbia River; then east along the north shore of
the Cathlamet Channel to Cape Horn; then south in the
Columbia River to the state line; then west along the
state line to a point directly south of the mouth of Ska-
mokawa Creek; then north on Skamokawa Creek to SR
4 and the point of beginning. This area is closed to all
deer and elk hunting, to protect the Columbian White-
tail Deer.

3. Willapa National Wildlife Refuge: Except for Long
Island, Willapa National Wildlife Refuge is closed to
all big game hunting.

4. Walla Walla Mill Creek Watershed (GMU 157): All
lands in the Mill Creek Watershed are designated as a
"CLOSED AREA" to the hunting of all wild animals
(including wild birds) except for the hunting of elk by
the holders of GMU-157 special elk permits during the
established open season. This area is closed to motor-

" ized vehicles. Entry is allowed only by Forest Service
permit for the duration of the hunt. Any entry into the
Mill Creek Watershed at other times is prohibited.

5.  Westport: Closed to hunting of all big game animals on
that part of Westport Peninsula lying north of State
Highway 105 from the west end of the Elk River
Bridge and the Schafer Island Road to the ocean beach.

FIREARM RESTRICTION AREAS

The firearm restriction areas listed below have been estab-
lished by the Fish and Wildlife Commission. Centerfire and
rimfire rifles are not legal for hunting in these areas.

In firearm restriction areas, hunters may hunt only during the
season allowed by their tag. Archery tag holders may hunt
during archery seasons with archery equipment. Muzzleload-
ers may hunt during muzzleloader seasons with muzzleloader
equipment except in the GMU 652 restriction area outlined
for King County. Modern firearm tag holders may hunt dur-
ing modemn firearm seasons with bows and arrows, muzzle-
loaders or revolver-type handguns meeting the equipment
restrictions or legal shotguns firing slugs or buckshot.

COUNTY AREA

Chelan That portion of GMU 251 (Mission)
beginning at the intersection of the Dun-
can Road and Highway 2: south on Dun-
can Road to Mountain Home Road; south
along Mountain Home Road to the Icicle
Irrigation Ditch; south and west along the

Icicle Irrigation Ditch to the Snow Lake
Trail; west and north along the Snow Lake

Trail and across the Icicle River to Icicle
River Road; east and north along Icicle
River Road to the Wenatchee River;_
northwest along the Wenatchee River to
Highway 2: north and east on Highway 2
to Duncan Road and the point of begin-
ning.

That portion of GMU 624 (Coyle) located
within Clallam County.

Clallam



COUNTY
Clark

Cowlitz

Grays Harbor

Island

Jefferson
King
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AREA
GMU 564 (Battleground)

That portion of GMU 554 in Clark
County.

GMU 554 (Yale)

GMU 504 (Stella)

That portion of GMU 564 (Battleground)
in Cowlitz County.

That portion of GMU 658 (North River)
beginning at Bay City; then west along
Highway 105 to Twin Harbors State Park;
then south along Highway 105 to Gray-
land Grocery; then east on Cranberry
Road to Turkey Road; then east and north
on Turkey Road to Bayview Logging
Road; then north and east along Bayview
Logging Road to Mallard Slough; then
east and south along the Bayview Road to
Andrews Creek; then north along main
channel of Andrews Creek to Grays Har-
bor; then north and west along the main
navigation channel to Bay City and point
of beginning.

The Chehalis Valley restriction applies
only during elk seasons:

That portion of GMU 660 (Minot Peak)
described as follows: Beginning at High-
way 12 and Highway 107 junction near
Montesano; east and south on Highway
12 to Oakville; south on the Oakville-
Brooklyn Road to a point one

mile west of South Bank Road; northwest
along a line one mile southwest of the
South Bank Road to Delzene Road; north
along Delzene Road to South Bank Road;
northwest along South Bank Road to
Wakefield Road; north on Wakefield
Road to the Chehalis River; west along
the Chehalis River to Highway 107
bridge; north on Highway 107 to High-
way 12 to the point of beginning.

That portion of GMU 410 (Island) located
on Camano and Whidbey islands.

Indian and Marrowstone islands.

The area west of Highway 203 (Monroe-
Fall City, Fall City-Preston Road) to Inter-
state 90 (I-90), I-90 to Highway 18, High-
way 18 to Interstate 5 (I-5), I-5 to the
Pierce-King County line; Vashon and
Maury islands.

COUNTY

Kitsap

Kittitas
Mason

Pacific

Pierce

Snohomish
Skagit

Skamania

Thurston

Whatcom
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AREA
The following portion of GMU 652 (Puy-
allup): Beginning at the intersection of
State Highway 410 and the southeast Mud
Mountain Dam Road near the King/Pierce
County line north of Buckley; then east
along the southeast Mud Mountain Road
to 284th Avenue Southeast; then north
along 284th Avenue Southeast to State
Highway 410; then west along Highway
410 to the point of the beginning. (This
restriction includes high power rifles and
muzzleloaders.)
East of State Highway 16 originating at
the Tacoma Narrows Bridge to Gorst, and
east of Highway 3 to Newbury Hill Road,
north of Newbury Hill Road and the
Bremerton-Seabeck Highway to Big Beef
Creek Bridge; all of Bainbridge Island,
and Bangor Military Reservation.
GMU 334 (Ellensburg) Closed to high
power rifles during deer and elk seasons.
GMU 633 (Mason Lake) south of Ham-
mersley Inlet; and all of Harstene Island.
GMU 684 (Long Beach) west of Sand
Ridge Road. The portion of GMU 658
(North River) south and west of State
Highway 105 and Airport Road between
Raymond and North River Bridge. GMU
681 between U.S. Highway 101, Chinook
Valley Road and the Columbia River from
Astoria-Megler bridge to the Wallacut
River.
GMU 652 (Anderson and Ketron islands)
limited to archery, shotgun, and muzzle-
loader. McNeil Island closed to hunting.
See GMU 652 restriction area outlined for
King County.
GMU 627 (Kitsap) south of Highway 302
on the Longbranch Peninsula is a firearm
restriction area.
West of Highway 9.
Guemes Island and March Point north of
State Highway 20.
That portion of GMU 564 (Battle Ground)
in Skamania County.
GMU 666 (Deschutes) north of U.S.
Highway 101 and Interstate 5 between
Oyster Bay and the mouth of the
Nisqually River.
Area west of I-5 and north of Bellingham
city limits including Lummi Island and
Point Roberts.
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Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 04-21-101
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
{Filed October 20, 2004, 11:31 a.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
18-130.

Title of Rule and Other Identifying Information: WAC
232-28-271 Private lands wildlife management area hunting
seasons, rules and boundary descriptions.

Hearing Location(s): Shilo Inn, 707 Ocean Shores Bou-
levard N.W., Ocean Shores, 98569, (360) 289-4600, on
December 3-4, 2004, at 8:00 a.m.

Date of Intended Adoption: December 3, 2004.

Submit Written Comments to: Attn: Wildlife Program
Commission Meeting Public Comments, 600 Capitol Way
North, Olympia, WA 98501-1091, e-mail Wildth-
ing@dfw.wa.gov, fax (360) 902-2612, by Tuesday, Novem-
ber 16, 2004.

Assistance for Persons with Disabilities: Contact Susan
Yeager by December 1, 2004, TTY (360) 902-2207 or (360)
902-2267.

Washington State Register, Issue 04-21

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The rule sets
dates, boundaries, and bag limits for deer and elk hunting on
PLWMAs. The proposed amendment language adjusts cal-
endar dates of hunting seasons for PLWMAs.

Reasons Supporting Proposal: Provides recreational
opportunity and hunting access to private lands for the public.
Statutory Authority for Adoption: RCW 77.12.047.

Statute Being Implemented: RCW 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
Commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Natural Resources Build-
ing, Olympia, (360) 902-2504; and Enforcement: Bruce
Bjork, Natural Resources Building, Olympia, (360) 902-
2932.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule regulates rec-
reational hunters and does not directly regulate small busi-
ness.

A cost-benefit analysis is not required under RCW
34.05.328. Not hydraulics rules.

Washington Fish and Wildlife

October 20, 2004
Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 03-321, filed 1/13/04, effective 2/13/04)
WAC 232-28-271 Private lands wildlife management area hunting seasons, rules and boundary descriptions.

DEER GENERAL SEASONS ON PRIVATE LANDS
WILDLIFE MANAGEMENT AREAS

Rainier Timber Company (PLWMA 401) Kapowsin Tree Farm

Hunting Method ((2004)) 2005 Dates Special Restrictions Boundary Description

Early Archery ((Aug—27-Sept—12)) Any Buck PLWMA 401 B & C (Central &
Aug. 26-Sept. 11 South)

Early Muzzleloader (Aug—2F-Sept-—12)) Any Buck PLWMA 401A (North)
Aug. 26-Sept. 11

Modem Firearm ((Cet—8-24)) 2 Pt. Min. PLWMA 401 (All)
QOct. 7-23

Late Archery (Nev—19-Dee-3)) 2 Pt. Min. or Antlerless PLWMA 401A (North)
Nov. 18-Dec. 4

Late Muzzleloader (Nov—19-Dee-S)) 2 Pt. Min. or Antlerless PLWMA 401 B & C (Central &
Nov. 18-Dec. 4 South)

Merrill and Ring (PLWMA 600) Pysht Tree Farm (South Unit)

Hunting Method ((2004)) 2005 Dates Special Restrictions Boundary Description

Archery (Nev—26-Dee31)) 2 Pt. Min. South Unit (600B)
Nov. 25-Dec. 23

Modern Firearm Oct. ((+6-31)) 15-30 and 2 Pt. Min. South Unit (600B)
Nov. ((48-21)) 17-20

Muzzleloader Oct. 1-10 2 Pt. Min. South Unit (600B)

Proposed
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((2604)) 2005 DEER PERMIT SEASONS ON
PRIVATE LANDS WILDLIFE MANAGEMENT AREAS

((2084)) 2005 - Mule and Whitetail Deer

Buckrun Limited Permit Draw Hunts. Hunters apply to Washington Department of Fish and Wildlife. Only hunters
possessing a modern firearm deer tag are eligible for Buckrun Limited draw hunts. Hunters can expect one to three
days of hunting during the permit season with written authorization from the PLWMA manager. All hunters must
check in and out on hunt day.

Permit
Hunt Name Number | Permit Season Special Restrictions Boundary Description
Buckrun A 20 Sept. 1-Oct. 15 ((*Partnership-applicationrequired;- | PLWMA 201
%)).*¥3 Pt. Maximum or Antlerless
deer
Buckrun B 40 Oct. 25-Dec. 31 ((*Partrership-applieation- PLWMA 201
required:)) Antlerless deer
Buckrun C 10 Sept. 1-Oct. 15 and Senior hunters only, Antlerless deer | PLWMA 201
Oct. 25-Dec. 31

long Antler pomts exclude eye guards
Hunts are scheduled by the manager 509-345-2577. All other hunting regulations apply.

((2004)) 2005 - Blacktail Deer

Rainier Timber Company Kapowsin Tree Farm -

Rainier Timber Company Permit Draw Deer Permits - Hunters apply to Washington Department of Fish and Wildlife
in WDFW permit draw process.

Permit
Hunt Name Number Permit Season Special Restrictions Boundary Description
Kapowsin North |50 Dec. ((1042)) 9-11 Antlerless Only, All Hunters PLWMA 401 A North
Kapowsin Cen- 10 Dec. ((042)) 9-11 Antlerless Only, AHE Hunters PLWMA 401B Central
tral
15 Dec. ((#642)) 9-11 Antlerless Only, Disabled Hunters PLWMA 401B Central
25 Dec. (3612)) 9-11 Antlerless Only, Youth Hunters PLWMA 401B Central
Kapowsin South |50 Dec. (1642)) 9-11 Antlerless Only, Hunters 65 & Older PLWMA 401C South
50 Dec. (#642)) 9-11 Antlerless Only, All Hunters PLWMA 401C South

ACCESS QUOTAS AND RAFFLE SEASONS
ON PRIVATE LANDS WILDLIFE MANAGEMENT AREAS

((2004)) 2005 - Mule and Whitetail Deer

Buckrun Limited Area - Access Quotas and Seasons

Only hunters possessing a modem firearm deer tag are eligible for access authorizations on PLWMA 201. An access fee will
be charged for these hunts. You may contact the PLWMA manager, Derek Stevens, at (509) 345-2577 for information.

Hunt Name Quota Access Season Special Restrictions Boundary Description

Buckrun 70 ((©et—1)) Sept. 15-Oct. | Any Deer PLWMA 201
15 and Oct. 25-Dec. 31
40 ((Get-1)) Sept. 15-Oct. | Antleriess Only PLWMA 201
15 and Oct. 25-Dec. 31

Buckrun Raffle |2 ((BGet—1)) Sept. 15-Oct. | Raffle - Any Deer PLWMA 201
15 and Oct. 25-Dec. 31

[51} Proposed
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((2064)) 2005 - Blacktail Deer

Rainier Timber Company Kapowsin Tree Farm—Raffle Quotas and Seasons

Hunter must contact Rainier Timber Company for auction/raffle permit opportunity.
2005 deer tag) are eligible for Rainier Timber Company buck
permits. Hunters drawing a Rainier Timber Company deer raffle permit may purchase a second deer tag for the hunt.
Persons interested in these deer permits should contact Rainier Timber Company, 31716 Camp 1 Road, Orting, WA
98360. For more information, please call 1-800-782-1493.

Only hunters possessing a valid deer tag (any ((2684))

Permit
Hunt Name Number | Raffle Season Special Restrictions Boundary Description
Kapowsin 9 ((Oet20-Nev—H4)) Buck Only (Raffle) PLWMA 401A North
North/Buck Oct. 28-Nov. 13
Kapowsin Cen- |21 ((Oet20-Nev—14)) Buck Only (Raffle) PLWMA 401B Central
tral/Buck Oct. 28-Nov. 13 '
Kapowsin 21 ((Bet—29-Nov—14)) Buck Only (Raffle) PLWMA 401C South
South/Buck Oct. 28-Nov. 13
Kapowsin Cen- |50 Dec. ((18642)) 9-11 Antlerless Only (Draw) PLWMA 401B Central
tral

((20604)) 2005 - Blacktail Deer

Merrill and Ring's Pysht Tree Farm - Raffle Quotas and Seasons

An access fee will be charged by the landowner for hunting on the Pysht Tree Farm. The following hunts are raffle
hunts offered by Merrill and Ring. Hunters must possess a valid deer tag when participating in these hunts. Hunters
drawing a Merrill and Ring deer raffle permit may purchase a second deer tag for the hunt. Persons interested in these
hunts should contact Merrill and Ring, 11 Pysht River Rd., Clallam Bay, WA 98326. For more information, please call
Merrill and Ring at 1-800-998-2382.

Hunt Name Quota Raffle Season Special Restrictions Boundary Description
Pysht A 15 (Nov—26-Dee—31)) Raffle, Archery, 3 pt. minimum PLWMA (600) North Unit
Nov. 25-Dec. 23

Pysht B 20 Oct. 1-10 Raffle, Muzzleloader, 3 pt. mini- | PLWMA (600) North Unit
mum

Pysht C 30 Nov. ((8-23)) 7-22 Raffle, Any Weapon, 3 pt. mini- PLWMA (600) North Unit
mum

Pysht D 5 Nov. ((823)) 7-22 Restricted, 3 pt. minimum PLWMA (600) North Unit

2004 ELK RAFFLE SEASONS ON PRIVATE LANDS WILDLIFE MANAGEMENT AREAS

((2064)) 2005 - Elk

Rainier Timber Company (PLWMA 401) Kapowsin Tree Farm - Raffle Quotas and Seasons

Only hunters possessing a valid ((3604)) 2005 elk tag and meeting the special restrictions noted for each hunt are eligi-
ble for Rainier Timber Company access permits on PLWMA 401. Hunters must contact Rainier Timber Company for
auction/raffle permit opportunity. Hunters drawing a Rainier Timber Company elk raffle permit are eligible to pur-
chase a second elk tag for the hunt. Rainier Timber Company, 31716 Camp 1 Road, Orting, Washington 98360. For
more information, please call 1-800-782-1493.

Hunt Name Quota Raffle Season Special Restrictions Boundary Descriptions
Kapowsin Bull 4 ((Sept—17-Oet3)) Raffle Any Bull, Any Tag PLWMA 401B Central
Central Sept. 16-Oct. 2

Kapowsin Bull 4 ((Sept—17-Oet=3)) Raffle Any Bull, Any Tag PLWMA 401C South
South Sept. 16-Oct. 2
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((2084)) 2005 - Elk

Rainier Timber Company (PLWMA 401) Kapowsin Tree Farm - Permit Draw Elk Hunts.
Hunters apply to WDFW in WDFW permit draw process. An access fee will be charged for this hunt.

Permit
Hunt Name Number | Raffle Season Special Restrictions Boundary Descriptions
Kapowsin Bull 1 ((Sept17-0et3)) Any Bull, Any Elk Tag PLWMA 401A North
North Sept. 16-Oct. 2

((2604)) 2005 - Elk

Merrill and Ring PLWMA 600 Pysht Tree Farm - Raffle Quota and Season

Hunter must contact Merrill and Ring for raffle hunt opportunity. Hunters drawing a Merrill and Ring elk raffle per-
mit may purchase a second elk tag for the hunt. For more information please call Merrill and Ring at 1-800-998-2382
or write to them at Merrill and Ring Tree Farm, 11 Pysht River Rd., Clallam Bay, WA 98326.

Hunt Name Quota Raffle Season Special Restrictions Boundary Descriptions
Pysht A 4 Sept. 15-30 Any Bull Elk, Any Weapon PLWMA 600
Pysht B 1 Sept. 1-14 Any Bull Elk, Archery PLWMA 600
Pysht C 1 Oct. ((635)) 5-14 Any Bull Elk, Muzzleloader PLWMA 600

((2664)) 2005 - Elk

Merrill and Ring PLWMA 600 Pysht Tree Farm - Permit draw elk hunt. Hunters apply to WDFW in WDFW permit

draw process. An access fee will be charged for this hunt.

Harvest
Hunt Name Quota Permit Season Special Restrictions Boundary Descriptions
Pysht 1 Now. 1-7 Any Bull PLWMA 600
AREA DESCRIPTIONS - PRIVATE LANDS WILDLIFE MANAGE- T23N R29EWM:

MENT AREAS

PLWMA 201 - Buckrun Limited (Grant County):
PLWMA 201 SHALL INCLUDE THE FOLLOWING DESCRIBED
LANDS WITHIN GAME MANAGEMENT UNIT 272 (BEAZLEY) IN
GRANT COUNTY:

T22N R29EWM:

Sections 2 (S 1/2 of NW 1/4), 3 (N 1/2), 4 (except SE 1/4 of
SE 1/4), 5, 6 (those lands lying north of the Burlington North-
ern Santa Fe Railroad bed and S 1/2 of the SE 1/4), 8, and 9.
T23N R26EWM:

Section 13 (E 1/2 of SE 1/4).

T23N R27TEWM:

Sections 7 (E 1/2 of SE 1/4 and SE 1/4 of NE 1/4), 8 (S 172
and S 1/2 of the NW 1/4), 11 (S 1/2), 12 (S 1/2 of SW 1/4 and
SW 1/4 of SE 1/4), 13 (except the area between Dry Coulee
Road and the Northern Pacific Railroad bed), 14, 17 (except
those lands enrolled in the Hunt By Written Permission pro-
gram), 18, 19, 20 (W 1/2), 21, 22, 23, 24, 25 (N 1/2), 26, and
27.

T23N R28EWM:

Sections 1, 2, 3 (except W 1/2 of W 1/2), 4 (W 1/2 of SE 1/4
south of the Pinto Ridge Road), 8 (SE 1/4 and S 1/2 of SW
1/4), 9 (southeast of the Pinto Ridge Road except the Strat-
ford Game Reserve), 10 (NE 1/4 and the E 1/2 of NW 1/4), 12
(N 1/2), 15 (south of the Stratford Game Reserve), 16 (south
of the Stratford Game Reserve), 18 (south of the Northern
Pacific Railroad bed), 19, 20, 21, 22,23,26,27,28,29 (N 1/2
and N 1/2 of the S 1/2), 30, 32 (SE 1/4, S 1/2 of NE 1/4 east
of the Pinto Ridge Road), 33, 34 (N 1/2 and N 1/2 of the S
1/2), and 35 (north of the Stratford Game Reserve).

Sections 1 (S 1/2 of $ 1/2), 5, 6,7, 8,9, 12 (except S 1/2 of
SW 1/4), 13, 14, 15, 16 (E 1/2), 17, 18, 19 (except the Strat-
ford Game Reserve), 20, 21, 22, 23,24, 25,26, 27,28, 29, 30
(SE 1/4), 31, 32, 33, 34, and 35).

T24N R28EWM:

Section 35.

T24N R29EWM:

Sections 31 and 32 (W 1/2).

A map of PLWMA 201 is available from WDFW's Region 2
office in Ephrata, (509) 754-4624.

PLWMA 401 - Rainier Timber Company (Pierce
County):

Kapowsin North:

T19N ROG6E all of section 24; section 12 SWSE; section 13
except private holdings in W 1/2; section 14 N of S Prairie Ck
except NW and except private holdings in SW; section 25 N
of S Prairie Ck;

T19N RO7E all of sections 14, 15, 18, 19, 20, 21, 22, 27, 28,
29; sections 6, 7, 8, 10, 11 S of White River except private
holdings; section 9 E 1/2 S of White River except private
holdings; except private holdings section 16 except NWNW
and NWNENW; section 17 S of White River except N 1/2
NE; section 30 E 1/2 N of S Prairie Ck; sections 31, 32 N of
S Prairie Ck; section 33 except S 1/2 SWSE; section 34 W
1/2;

T18N RO7E section 3 N of E Fork S Prairie Ck; section 5 E
1/2 N of S Prairie Ck;

Kapowsin Central:
T19N ROS5E section 34 SE S of Patterson Road;
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T19N RO6E section 32 S of Carbon River;

T18N ROSE all of sections 11, 12, 13, 14, 22, 23, 24, 25, 26,
27, 34, 35, 36; section 1 E 1/2 except SWSE and W 1/2
SESE; section 2 S 1/2 except private holdings in SE; section
3 N of Coplar Ck except NWNW; section 9 SE except
SWSE; section 10 except NW and E 1/2 SW; section 15
except private holdings in SW; section 16 except W 1/2 NW
and except private holdings in E 1/2 NW; section 21 NE and
E 1/2 SE and NENW; section 28 E 1/2 and S 1/2 SW; section
29 N of Puyallup River except private holdings in E 1/2 and
NW; section 32 N of Puyallup River or E of 1 Road; section
33 except private holdings in S 1/2 of S 1/2;

T18N ROGE all of sections 7, 8, 17, 18, 19, 20, 29, 30, 32;
sections 4, 5, 9 S of Carbon River; section 6 except private
holdings in SWSW; section 16 W 1/2; section 21 W 1/2; sec-
tion 28 except E 1/2 of E 1/2; section 31 except private hold-
ings in NWNW; section 33, 34 S of Highway 165;

T17N ROSE all of sections 1, 2; sections 3, 10, 11, 12 N of
Puyallup River;

T17N RO6E all of sections 3, 4, 5, 6, 8,9, 10, 15, 16, 22, 23,
24, 25, 26, 27, 35, 36; sections 2, 11, 13, 14 S of Highway
165 sections 7, 17, 18, 20, 21, 28, 33, 34 N of Puyallup
River;

T17N RO7E sections 32, 33; section 29 except N 1/2 of N
1/2;

T16N RO6E all of section 1; sections 2, 3, 11, 12 N of Puyal-
lup River;

T16N RO7E all of sections 4, 5, 6, 7, 8, 16; sections 17, 18,
20, 21, 33 N of S Fork Puyallup River; section 28 N of S Fork
Puyallup River except E 1/2 NE;

Kapowsin South:

T17N RO4E all of section 36; sections 23, 24 E of Ohop
Creek except private holdings; section 25 N 1/2 except pri-
vate holdings; section 26 NE E of Ohop Creek except private
holdings; section 35 E of Orville Road and E of Ohop Lake;

T17N ROSE all of sections 9, 14, 15, 16, 17, 22, 23, 24, 25,
26,27, 28,29, 31,32, 33, 34, 35, 36; section 3 SWSW except
private holdings; section 4 SW and SWNW except private
holdings; section 5 S of Kapowsin Lake except NENE and
except private holdings in S 1/2 sections 7, 18 S of Kapowsin
Lake; section 8 except private holdings in N 1/2 section 10
except private holdings in N 1/2; section 11 SW S of Flume
and S 1/2 SE S of Flume; section 13 S of Flume except
NENE; section 19 except SWSW; sections 20 except private
holdings in NE; section 21 except private holdings in NW;
section 30 except W 1/2 NW and NWSW;

T17N RO6E all of sections 19, 30, 32; section 18 SW S of
Flume; section 20 S of Flume except private holdings in N
1/2; section 29 S of Flume except N 1/2 SE and SWNE; sec-
tion 31 except W 1/2 NE; section 33 S of Flume except pri-
vate holdings;

T16N ROSE section 2 NW; section 6 N 1/2 except private
holdings; section 36 E of Busywild Creek;
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T16N ROGE all of sections 4, 5, 6,7, 8,9, 10, 14, 15, 16, 17,
18, 19, 20, 21, 22, 24, 26, 27, 28, 29, 30, 31, 32, 33, 34, 36;
sections 2, 11, 12 S of Puyallup River; section 3 except pri-
vate holdings in NW;

T16N RO7E all of sections 19, 30, 31; sections 17, 18,20, 21,
28, 33 S of S Fork Puyallup River;

T15N ROGE all of sections 1,2, 3,4, 5,11, 12,13, 14,15, 22;
sections 6, 8, 9, 10 N of Busywild Creek; section 23 except
SW; section 24 except E 1/2 SE.

PLWMA 600 - Merrill and Ring (Clallam County):
Beginning at Clallam Bay, east along the Strait of Juan de
Fuca to the mouth of Deep Creek, south along Deep Creek to
the township line between Townships 30 and 31, west along
said township line to Highway 113 (Burnt Mt. Road) and
north along Burnt Mt. Road (Highway 112 and 113) to Clal-
lam Bay and point of beginning, except the following
described lands: T3IN R10W: E 1/2 W 1/2,E 1/2 West of
Deep Creek Section 19, Except SW 1/4 NW 1/4,SW 1/4, W
1/2 E 1/2 West of Deep Creek Section 30, Except North &
West of Deep Creek Section 31: T31IN R11W; Except the
SW 1/4 SE 1/4 Section 7, Except that portion of NW 1/4 SE
1/4 which is County Park Section 10, Except the NE 1/4 NE
1/4 Section 14, Except W 1/2, W 1/2 E 1/2, SE 1/4 NE 1/4,
NE 1/4 SE 1/4 Section 16, Except SW 1/4 NE 1/4 Section 17,
Except NW 1/4 NW 1/4, SW 1/4, NW 1/4 north of the Pysht
River, SE 1/4 NW 1/4, south of the Pysht River, SE 1/4 NE
1/4, NW 1/4 SE 1/4 Section 18, Except W 1/2 SW 1/4 Section
27, Except S 1/2 S 1/2, N 1/2 SW 1/4 Section 28, Except E
1/2 SE 1/4, SW 1/4 SE 1/4, NE 1/4 SW 1/4 Section 29,
Except SW 1/4 SE 1/4 Section 30, Except NE 1/4 Section 31,
Except All Section 32, Except All Section 33, except SW 1/4
NE 1/4, S 1/2 Section 34, Except All Section 36, T3IN
R12W; Except SE 1/4 SE 1/4, W 1/2 SE 1/4 East of Highway
112 Section 4, Except All East of Highway 112 Section 9,
Except E 1/2 NE 1/4, SW 1/4 NE 1/4,E 1/2 SW 1/4, NW 1/4
SE 1/4 Section 13, Except S 1/2 SE 1/4 Section 14, Except E
1/2 NW 1/4 East of Highway 112 Section 23, Except SE 1/4
SW 1/4, SW 1/4 SE 1/4 Section 26, Except N 1/2 N 1/2, NE
1/4 SW 1/4 Section 35, Except All Section 36: T32N R12W;
Except W 1/2 SE 1/4 Section 21, Except All Section 22,
Except NW 1/4 Section 27, Except NE 1/4,N 12 SE 1/4, E
172 W 1/2 East of Highway 112 Section 28, Except E 1/2 W
1/2 East of Highway 112 Section 33, Except S 1/2 Section 36.

PLWMA 600A North - Merrill and Ring North: That por-
tion of PLWMA 600 north of Highway 112.

PLWMA 600B South - Merrill and Ring South: That por-
tion of PLWMA 600 south of Highway 112.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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PROPOSED RULES
PARKS AND RECREATION
COMMISSION
[Filed October 20, 2004, 11:50 am]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
16-080.

Title of Rule and Other Identifying Information: The
state Parks and Recreation Commission has proposed amend-
ments to chapter 352-37 WAC, Ocean beaches.

Hearing Location(s): Best Western Lighthouse Suites
Inn, 491 Damon Road, Ocean Shores, WA 98559, (360) 289-
2311, on December 2, 2004, at 8:00 a.m.

Date of Intended Adoption: December 2, 2004.

Submit Written Comments to: Washington State Parks,
Attention: Pam McConkey, 7219 Cleanwater Lane, P.O.
Box 42650, Olympia, WA 98504-2650, fax (360) 586-5875,
by November 15, 2004.

Assistance for Persons with Disabilities: Contact Pauli
Larson by November 29, 2004, TTY (360) 664-3133 or (360)
902-8505.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The state Parks
and Recreation Commission conducted its review of chapter
352-37 WAC, Ocean beaches, to ensure the provisions and
language reflect changes in the agency's park management
and operational practices and to provide greater public safety
to state park users. The proposed amendments include defi-
nitions for aircraft, director and drivable beach. The amend-
ments update driving and parking limitations, clarify right-
of-way privileges for nonmotorized vehicles, extend prohibi-
tions for recreation activities on ocean beaches to various
forms of aircraft. These proposed changes will also reflect
changes made during the recodification of the authorizing
statutes referenced in this chapter and changes to state park
names.

Reasons Supporting Proposal: The review and proposed
changes to this chapter are intended to improve public safety
and to reduce park visitor use conflicts on the ocean beaches
under commission management and to respond to park visitor
comments related to the use of wind sand sailing devices.
The clarification of park names, definitions and authorizing
statutes is intended to improve the clarity of these rules.

Statutory Authority for Adoption: RCW 79A.05.030,
79A.05.035, 79A.05.055, 79A.05.070, and 79A.05.165.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington State Parks and Recre-
ation Commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Pam McConkey, 7219 Cleanwater
Lane, P.O. Box 42650, Olympia, WA 98504-2650, (360)
902-8595; and Enforcement: Phil Shave, 7150 Cleanwater
Lane, P.O. Box 42650, Olympia, WA 98504-2650, (360)
902-8606.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This chapter of admin-
istrative rule does not regulate or have economic impact

WSR 04-21-102

through regulations on small business. There are no compli-
ance costs to small business.

A cost-benefit analysis is not required under RCW
34.05.328. Significant legislative rule-making requirements
are not imposed on the state Parks and Recreation Commis-
sion, nor has the commission voluntarily applied those
requirements.

October 20, 2004

Jim French

Chief of Policy Research -

and Program Development

AMENDATORY SECTION (Amending WSR 90-07-050,
filed 3/19/90, effective 4/19/90)

WAC 352-37-010 Purpose. The purpose of this chapter
is to implement the provisions of RCW ((43-51-650))
79A.05.600 through ((43-51+-765)) 79A.05.695 which require
local governments which have a portion of the Seashore Con-
servation Area within their boundaries to prepare recreation
management plans for the ocean beaches designating at least
forty percent of the beach for use by pedestrians and nonmo-
torized vehicles from April 15 to the day following Labor
Day of each year.

This chapter sets forth those sections of the plans which
the commission has adopted as rules.

AMENDATORY SECTION (Amending WSR 90-07-050,
filed 3/19/90, effective 4/19/90)

WAC 352-37-020 Definitions. Whenever used in this
chapter the following terms shall have the meanings herein
defined unless the context clearly indicates otherwise:

(()) "Aircraft" shall mean any machine designed to
travel through the air, whether heavier or lighter than air; air-
plane, dirigible, balloon, helicopter, etc. The term_aircraft
shall not include paraglider or remote controlled aircraft.

"Campfires" shall mean any open flame from a wood
source. Campfires are restricted to within the designated
campfire pit, ring or other provided campfire enclosure and
the flame must be no higher than two feet, except on ocean

beaches where campfires must be at least one hundred feet
from the dunes, no more than four feet in diameter and no

more than four feet high. No campfires are allowed on any
shellfish bed. Park rangers have the authority. as found in
RCW 79A.05.165(5). to regulate and/or restrict all fires for
the protection of the health, safety and welfare of the public,

"Camping” shall mean erecting a tent or_ shelter or
arranging bedding, or both, or parking a recreation vehicle or

"Commission" shall mean the Washington state parks
and recreation commission.

() "Director” shall mean the director of the Wash-
ington state parks and recreation commission or ((histher))
the director's designee.
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"Driveable beach" shall mean that area of the ocan beaches
lying between the upper or landward limit of the hard sand
area and the clam beds.

Proposed
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"Dry sand area” shall mean that area lying above and to
the landward side of the hard sand area as defined in this sec-

tion.

"Fire" shall mean any open flame from any source or
device including, but not limited to, campfires. stoves, can-
dles, torches, barbeques and charcoal. Park rangers have the
authority, as found in RCW 79A.05.165(5). to regulate
and/or restrict all fires for the protection of the health, safety
and welfare of the public, park visitors or staff or park
resources.

"Hard sand area" shall mean that area over which the tide
ebbs and flows on a daily basis; and which is sufficiently hard

or firm to support the weight of, and to provide unhindered
traction for, an ordinary passenger vehicle.
"Hovercraft" shall mean a powered vehicle supported by

a cushion of air capable of transporting persons.

"Long Beach Peninsula” shall mean that area of the
ocean beaches as defined in this section lying between Cape

Disappointment on the south and Leadbetter Point on the
north.

"Motor vehicle" shall mean every vehicle that is self-
propelled. For the purposes of this chapter, a motor vehicle
must be approved for highway use in accordance with Title
46 RCW.

“North Beach" shall mean that area of the ocean beaches

as defined in this section lying between Damon Point on the
south and Cape Flattery on the north.
"Ocean beaches"” shall mean all lands fronting on the

Pacific Ocean between Cape Disappointment and I eadbetter
Point; between Toke Point and the south jetty on Point Che-

halis: and between Damon Point and the Makah Indian Res-
ervation, and occupying the area between the line of ordinary
high tide and the line of extreme low tide, as these lines now
are or may hereafter be located. and. where applicable,
between the Seashore Conservation Line. as established by
survey of the Washington state parks and recreation commis-
sion and the line of extreme low tide, as these lines now are
or may hereafter be located, or as defined in RCW 79A.05.-
605, provided, that the ocean beaches shall not include any
lands within the established boundaries of any Indian reser-

vation.
"Parasail” shall mean a parachute-type device attached to

a rope pulled by a motor vehicle, resulting in the participant
being lifted from the ground by the force of the wind.
"Person” shall mean all natural persons, firms, partner-
ships, corporations, clubs, and all associations or combina-
tions of persons whenever acting for themselves or by an

agent, servant, or employee.
"South Beach" shall mean that area of the ocean beaches
as defined in this section lying between Toke Point on the

south and the south jetty on Point Chehalis on the north.
"Wind/sand sailer" shall mean a wheeled, wind-driven

recreational conveyance.

AMENDATORY SECTION (Amending WSR 92-19-098,
filed 9/17/92, effective 10/18/92)

WAC 352-37-030 Vehicular traffic—Where permit-
ted—Generally. Subject to the restrictions set forth in subse-
quent sections of this chapter, and except at the point of inter-
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section of any access road and the beach, the use of motor
vehicles on and along the ocean beaches shall be permitted
only on that area between the extreme upper or landward
limit of the hard sand area and the clam beds, ((erd)) defined
as the "driveable beach” in WAC 352-37-020. The opera-
tion((>erpasking;)) of any vehicle is prohibited above and on
the landward side of the driveable beach. The provisions of
this section shall not apply to official vehicles engaged in
authorized law enforcement, maintenance, or sanitary patrol
activities or emergency vehicles while engaged in the perfor-
mance of any necessary service.

((Areas-identified—within)) The Long Beach Peninsula,
South Beach, and North Beach Recreation Management
Plans, as referenced in RCW ((43-54-650)) 79A.05.600
through ((43-51-765)) 79A.05.695, as adopted by local gov-
ernments located on the same beach and approved by the
commission, identify those areas where the operation or park-
ing of any vehicle is prohibited. Exceptions that allow for the
use of any vehicles in these areas identified as exclusive
pedestrian/ nonmotorized use areas are found in WAC 352-
37-070. Except as provided in WAC 352-37-220, any viola-
tion of this section is an infraction under chapter 7.84 RCW.

AMENDATORY SECTION (Amending WSR 90-07-050,
filed 3/19/90, effective 4/19/90)

WAC 352-37-040 Long Beach Peninsula. (1) Leadbet-
ter Point exclusive pedestrian/ nonmotorized vehicle use area
is described as the area from the northern tip of Leadbetter
Point to the north side of the Oysterville beach access road.

(a) Motor vehicles are not allowed year round in the area
located between the northern tip of Leadbetter Point and the
southern boundary of Leadbetter Point State Park.

(b) Motor vehicles are not allowed in the area located

between the southern boundary of Leadbetter Point State-

Park to the north side of the Oysterville beach access road,
from April 15 to the day following Labor Day of the same
year.

(2) Long Beach/Seaview exclusive pedestrian/non-
motorized vehicle use area is described as the area from the
south side of the Bolstad Avenue beach access road south to
the north side of the Seaview beach access road at 38th Ave-
nue.

Motor vehicles are not allowed from April 15 to the day
following Labor Day of the same year.

(3) Ft. Canby unit exclusive pedestrian/nonmotorized
vehicle use area is described as the area from the north jetty
of the Columbia River located in ((FEt—Canby)) Cape Disap-
pointment State Park to north head/south boundary of
Beard's Hollow ((State-Pask)).

Motor vehicles are not allowed on Benson Beach in front
of ((FtCeanby)) Cape Disappointment State Park for the
entire year. Motor vehicles may not be used on the beach in
front of the state park for any clam season at any time of the
year.

AMENDATORY SECTION (Amending WSR 90-07-050,
filed 3/19/90, effective 4/19/90)

WAC 352-37-070 Conditions under which motor
vehicles may be used in the exclusive pedestrian/non-
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motorized use areas. Unless specifically excepted in the
description of the times during which motor vehicles are not
allowed for each exclusive pedestrian/nonmotorized vehicle
use area, motor vehicles may be used in the pedestrian/non-
motorized vehicle use areas under the following circum-
stances:

(1) Motor vehicles may be used in the areas during any
recreational razor clam digging seasons designated by the
department of fisheries which take place partially or entirely
during the period when motor vehicles are otherwise not
allowed to use the area.

(2) Motor vehicles may also be used in the areas during
special events approved by the commission as set forth in
WAC 352-37-200 Special group recreation event permit,
which specifically allows the use of motorized vehicles. The
vehicle may be used for access or in the event.

(3) As provided by RCW ((43-51-720)) 79A.05.660,
public vehicles operated in the performance of official duties
and vehicles responding to an emergency can use the areas at
any time.

(4)(a) Motor vehicles may be used to remove sand from
a beach access, gap road, or other area provided that all
required permits have been obtained and the removal com-
plies with all applicable requirements.

(b) On the Long Beach Peninsula pursuant to RCW
4.24.210, ((43-51-045)) 79A.05.035(5), and ((43-5+H5))
79A.05.655(3), the Pacific County planning department and
the city of Long Beach may issue permits for wood debris
removal during any period of closure to vehicular traffic, in
their respective jurisdictions, if in the opinion of said jurisdic-
tion the amount, size, and location of such wood debris is
determined to constitute a hazard to the general public and/or
impede the movement of public vehicles on the ocean beach.
Said permits shall be valid for twenty-four hours only. Per-
sons seeking permits for removal of wood debris within the
seashore conservation area must apply to the director or
((his)) designee for a wood debris removal permit.

(5)(a) Motor vehicles may be used to remove wood
debris under RCW 4.24.210 and ((43-54-045)) 79A.05.035
(5) provided that all required permits have been obtained and
the removal complies with all applicable requirements.

(b) On the Long Beach Peninsula in accordance with
RCW ((43-5+-7+15)) 79A.05.655(4), the Pacific County plan-
ning department and the city of Long Beach may issue per-
mits, on their respective jurisdictions, for the removal of sand
on the ocean beach during periods of closure to vehicular
traffic. Said sand removal shall occur only on beach access
roads and private property under the terms of a covenant,
easement, or deed that allows such activity. The local juris-
dictions shall exercise good judgment in setting the terms of
such sand removal permits. Such terms should prohibit sand
removal during weekends, holidays, festivals, and other
occasions when and where there is increased use of the ocean
beach by the public. The hours of sand removal shall also be
specified and shall prohibit this activity from occurring too
early or too late in the day in order to minimize disturbance of
nearby businesses, residents, and visitors.

(6) In case of an emergency, motor vehicles may be used
to maintain and construct erosion control devices, including
bulkheads, provided that all required permits have been

Proposed

PROPOSED



PROPOSED

WSR 04-21-102

obtained and the operation of the vehicles and the construc-
tion complies with all applicable requirements.

AMENDATORY SECTION (Amending WSR 92-19-098,
filed 9/17/92, effective 10/18/92)

WAC 352-37-090 Pedestrians to be granted right of
way. Vehicular and equestrian traffic shall at all times yield
the right of way to pedestrians and nonmotorized vehicles on
the ocean beaches. Except as provided in WAC 352-37-220,
any violation of this section is an infraction under chapter
7.84 RCW.

AMENDATORY SECTION (Amending WSR 92-19-098,
filed 9/17/92, effective 10/18/92)

WAC 352-37-100 Parking. Parking of vehicles shall be
permitted only in an area extending one hundred feet west-
erly from the upper or landward limit of the hard sand area, or
driveable beach area (WAC 352-37-020) or where otherwise
specifically designated by the Washington state parks and
recreation commission. Beach parking shall only be allowed
in areas open for beach driving. Except as provided in WAC
352-37-220, any violation of this section is an infraction
under chapter 7.84 RCW.

AMENDATORY SECTION (Amending WSR 90-07-050,
filed 3/19/90, effective 4/19/90)

WAC 352-37-190 Excluded/limited recreation activ-
ities. The following forms of public outdoor recreation activ-
ities or devices are prohibited on the ocean beaches unless
specifically designated therefore or authorized by the director
as a special recreation event.

(1) Vehicles not licensed and certificated pursuant to
chapters 46.12 and 46.16 RCW.

(2) Wind/sand sailers.

(3) Parasails.

(4) Hovercraft.

(5) Powered parasail.

(6) Ultra-light aircraft.

(1) Powered hang gliders.

AMENDATORY SECTION (Amending WSR 95-22-067,
filed 10/30/95, effective 1/1/96)

WAC 352-37-200 Special group recreation event
permit. (1) Any person or group desiring to make use of a
portion of the ocean beaches for a group recreation event
which will require the closure of the area to certain conflict-
ing recreational uses, may apply to the director for a special
group recreation event permit. The director, or his/her desig-
nee, may issue such a permit after consultation with the
appropriate local government, if the event does not unduly
interfere with normal public recreation. Such authorization
shall include the closure of the specified area to recreational
activities, including motor vehicle traffic, which are deter-
mined to have the potential to interfere with the event or
which could risk the safety of the recreating public or the spe-
cial event participants. However, no such authorization may
result in the unreasonable exclusion of pedestrian recreation-
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ists from the specified portion of the ocean beach; all events
authorized under this permit shall be open to public participa-
tion and/or observation.

(2) In determining whether to issue the permit, the direc-
tor or designee will review the proposal for consistency with
established approval criteria developed by the agency, which
are designed to ensure the appropriateness of the event to the
ocean beaches, and the basis for any associated public recre-
ationrestrictions. The criteria are available upon request from
the agency.

(3) A special group recreation event permit shall be
issued only for recreational events where there is a reasonable
expectation that a minimum of twenty persons will partici-
pate. The event must be oriented towards a recreational pur-
suit. Not ‘more than three permits will be issued to a given
applicant for the same event during a one-year period. The
group recreation activity must be consistent with the seashore
conservation area (RCW ((43-51-650)) 79A.05.600 through
((43:51-:685)) 79A.05.630), and may include an activity oth-
erwise excluded under this chapter. Special group recreation
events shall not exceed three days or seventy-two hours.

(4) Persons or organizations that desire to conduct a spe-
cial group recreation event on the ocean beaches shall submit
a permit application provided by the director and appropriate
fees to the:

Washington State Parks and Recreation Commission
7150 Cleanwater Lane

P.O. Box 42650

Olympia, WA 98504-2650

Such application shall be submitted at least fifteen days
in advance of the proposed date of the event, to allow for nec-
essary internal review and analysis, consultation with local
governments, public notice, establishment of permit condi-
tions, and required agency preparations and coordination.
The director or his/her designee shall approve or disapprove
a permit application and establish the conditions for an
approved application. The permittee must pay any fees pub-
lished by state parks for the use of park lands or facilities. The
director or the designee shall determine the need for any fees
necessary to cover costs incurred by the agency, as well as the
need for any bond, damage deposit, or liability insurance
arising from any potential hazards associated with the charac-
ter of the event. Any such fees, bond, damage deposit, or lia-
bility insurance shall be provided prior to the issuance of the
permit.

(5) If additional costs are incurred by the commission
resulting from the event, the applicant shall reimburse the
commission for such costs in a timely manner. If the addi-
tional costs are not paid, the director may recover such costs
from the bond or damage deposits provided if previously
required. Any funds remaining from the bond or damage
deposit shall be returned to the applicant.
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WSR 04-21-103
PROPOSED RULES
PARKS AND RECREATION
COMMISSION
[Filed October 20, 2004, 11:51 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
16-079. .

Title of Rule and Other Identifying Information: The
state Parks and Recreation Commission has completed its
annual review of chapter 352-32 WAC, Public use of state
park areas, to ensure the language and provisions reflect cur-
rent or proposed changes to the agency's business practices
and to help ensure that park visitors have easy access and
understanding for the information they seek in this chapter.
This proposed action will add definitions, update public use
restrictions at specific park sites and repeal the off season
pass program as established in WAC 352-32-252. The com-
mission has also proposed rules related to public harvesting
of seaweed to be codified into the provisions of chapter 352-
32 WAC.

Hearing Location(s): Best Western Lighthouse Suites
Inn, 491 Damon Road, Ocean Shores, WA 98559, (360) 289-
2311, on December 2, 2004, at 8:00 a.m.

Date of Intended Adoption: December 2, 2004.

Submit Written Comments to: Pamela McConkey, P.O.
Box 42650, Tumwater, WA 90850-2650, e-mail Pamela.
mcconkey @parks.wa.gov, fax (360) 902-8595, by Novem-
ber 15, 2004.

Assistance for Persons with Disabilities: Contact Pauli
Larson by November 29, 2004, TTY (360) 664-3133 or (360)
902-8505.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The Washington
state Parks and Recreation Commission is responsible for
protecting those natural resources under its jurisdiction while
simultaneously monitoring appropriate public enjoyment of
renewable resources. This proposed rule-making action is
intended to provide a definition of seaweed, clarify the appli-
cation of statutes and regulations under the jurisdiction of the
state Department of Natural Resources to inform the public
of the director's authority to take special actions to reduce
seaweed harvest to prevent environmental damage and to
specify the method of posting restrictions and closures of
state park areas for seaweed harvesting. The proposed
changes will also eliminate the off-season senior citizen pass
program and provide the agency the opportunity to offer
reduced rates for all campers during the off season. Changes
also include language and provisions which reflect current or
proposed changes to the agency's business practices and will
restrict alcohol consumption at Sacajawea State Park.

Reasons Supporting Proposal: As specified in RCW
79.96.210, the Department of Natural Resources in coopera-
tion with the Department of Fish and Wildlife may establish
seaweed harvest limits. The state Parks and Recreation Com-
mission coordinates the regulations related to natural
resource harvesting on state park properties with these agen-
cies. The adoption of this proposed rule will further support
coordination of resources protection, consistency in publish-
ing education and public information materials and in the
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uniformity of enforcement of seaweed harvesting regula-
tions, between these state agencies.

Statutory Authority for Adoption: RCW 79A.05.030,
79A.05.035, 79A.05.055, and 79A.05.070.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington State Parks and Recre-
ation Commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Pam McConkey, 7219 Cleanwater
Lane, P.O. Box 42650, Olympia, WA 98504-2650, (360)
902-8595; and Enforcement: Phil Shave, 7150 Cleanwater
Lane, P.O. Box 42650, Olympia, WA 98504-2650, (360)
902-8606.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This chapter of admin-
istrative rule does not regulate or have economic impact
through regulations on small business. There are no compli-
ance costs to small business.

A cost-benefit analysis is not required under RCW
34.05.328. Significant legislative rule-making requirements
are not imposed on the state Parks and Recreation Commis-
sion, nor has the commission voluntarily applied those
requirements.

July 21, 2004

Jim French

Chief of Policy Research
and Program Development

AMENDATORY SECTION (Amending WSR 04-01-067,
filed 12/12/03, effective 1/12/04)

WAC 352-32-010 Definitions. Whenever used in this
chapter the following terms shall be defined as herein indi-
cated:

"Aircraft” shall mean any machine designed to travel
through the air, whether heavier or lighter than air; airplane,
dirigible, balloon, helicopter, etc. The term aircraft shall not

include paraglider or remote controlled aircraft.
"Aquatic facility” shall mean any structure or area within

a state park designated by the director or designee for aquatic
activities, including, but not limited to, swimming pools,
wading pools, swimming beaches, floats, docks, ramps, piers
or underwater parks.

"Bivouac” shall mean to camp overnight on a vertical
rock climbing route on a ledge or in a hammock sling.

"Campfires” shall mean any open flame from a wood
source. Campfires are restricted to within the designated
campfire pit, ring or other provided campfire enclosure and
the flame must be no higher than two_feet, except on ocean
beaches where campfires must be at least one hundred feet
from the dunes, no more than four feet in diameter and no
more _than four feet high. No campfires are allowed on any
shellfish bed. Park rangers have the authority, as found in
RCW 79A.05.165(5), to regulate and/or restrict all fires for
the protection of the health, safety and welfare of the public,

"Camping” shall mean erecting a tent or shelter or
arranging bedding, or both, or parking a recreation vehicle or
other vehicle for the purpose of remaining overnight.
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"Camping party” shall mean an individual or a group of
people (two or more persons not to exceed eight) that is orga-
nized, equipped and capable of sustaining its own camping
activity. A "camping party" is a "camping unit” for purposes
of RCW 79A.05.065.

"Commercial recreation use" is a recreational activity in
a state park that is packaged and sold as a service by an orga-
nization or individual, other than state parks or a state park
concessionaire.

"Commercial recreation provider" is any individual or
organization that packages and sells a service that meets the
definition of a commercial recreation use.

"Commission” shall mean the Washington state parks
and recreation commission.

"Conference center” shall mean a state park facility des-
ignated as such by the director or designee that provides spe-
cialized services, day-use and overnight accommodations
available by reservation for organized group activities.

"Day area parking space" shall mean any designated
parking space within any state park area designated for day-
time vehicle parking.

"Director” shall mean the director of the Washington
state parks and recreation commission or the director's desig-
nee.

"Disrobe” shall mean to undress so as to appear nude.

"Emergency area" is an area in the park separate from the
designated overnight camping area, which the park manager
decides may be used for camping when no alternative camp-
ing facilities are available within reasonable driving dis-
tances.

"Environmental interpretation” shall mean the provision
of services, materials, publications and/or facilities, including
environmental learning centers (ELC), for other than basic
access to parks and individual camping, picnicking, and boat-
ing in parks, that enhance public understanding, appreciation
and enjoyment of the state's natural and cultural heritage
through agency directed or self-learning activities.

"Environmental learning centers (ELC)" shall mean
those specialized facilities, designated by the director,
designed to promote outdoor recreation experiences and
environmental education in a range of state park settings.

"Extra vehicle” shall mean each additional unhitched
vehicle in excess of the one recreational vehicle that will be
parked in a designated campsite or parking area for over-
night.

"Fire" shall mean any open flame from any source or
device including, but not limited to, campfires. stoves, can-
dles, torches. barbeques and charcoal. Park rangers have the
authority, as found in RCW 79A.05.165(5). to regulate
and/or restrict all fires for the protection of the health, safety
and welfare of the public, park visitors or staff or park
resources.

"Fish" shall mean all marine and freshwater fish and
shellfish species including all species of aquatic inverte-
brates.

"Group" shall mean 20 or more people engaged together
in an activity.

"Group camping areas" are designated areas usually
primitive with minimal utilities and site amenities and are for
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the use of organized groups. Facilities and extent of develop-
ment vary from park to park.

"Hiker/biker campsite” shall mean a campsite that is to
be used solely by visitors arriving at the park on foot or bicy-
cle.

"Motorcycle” means every motor vehicle having a sad-
dle for the use of the rider and designed to travel on not more
than three wheels in contact with the ground, but excluding a
farm tractor and a moped.

"Multiple campsite" shall mean a designated and posted
camping facility encompassing two or more individual stan-
dard, utility or primitive campsites.

"Overflow area” shall mean an area in a park separate
from designated overnight and emergency camping areas,
designated by the park manager, for camping to accommo-
date peak camping demands in the geographic region.

"Overnight accommodations” shall mean any facility or
site designated for overnight occupancy within a state park
area.

"Paraglider” shall mean an unpowered ultralight vehicle
capable of flight, consisting of a fabric, rectangular or ellipti-
cal canopy or wing connected to the pilot by suspension lines
and straps, made entirely of nonrigid materials except for the
pilot's harness and fasteners. The term "paraglider” shall not
include hang gliders or parachutes.

"Person” shall mean all natural persons, firms, partner-
ships, corporations, clubs, and all associations or combina-
tions of persons whenever acting for themselves or by an
agent, servant, or employee.

"Personal watercraft" means a vessel of less than sixteen
feet that uses a motor powering a water jet pump, as its pri-
mary source of motive power and that is designed to be oper-
ated by a person sitting, standing, or kneeling on, or being
towed behind the vessel, rather than in the conventional man-
ner of sitting or standing inside the vessel.

"Popular destination park" shall mean any state park des-
ignated by the director as a popular destination park because,
it is typically occupied to capacity on Friday or Saturday
night during the high use season.

"Primitive campsite” shall mean a campsite not provided
with flush comfort station nearby and which may not have
any of the amenities of a standard campsite.

"Public assembly” shall mean a meeting, rally, gather-
ing, demonstration, vigil, picketing, speechmaking, march,
parade, religious service, or other congregation of persons for
the purpose of public expression of views of a political or
religious nature for which there is a reasonable expectation
that more than one hundred persons will attend based on
information provided by the applicant. Public assemblies
must be open to all members of the public, and are generally
the subject of attendance solicitations circulated prior to the
event, such as media advertising, flyers, brochures, word-of-
mouth notification, or other form of prior encouragement to
attend.

Alternatively, the agency director may declare an event
to be a public assembly in the following cases: Where evi-
dentiary circumstances and supporting material suggest that
more than one hundred persons will attend, even where the
applicant does not indicate such an expectation; or where
there is reason to expect a need for special preparations by the
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agency or the applicant, due to the nature or location of the
event.

"Ranger" shall mean a duly appointed Washington state
parks ranger who is vested with police powers under RCW
79A.05.160, and shall include the park manager in charge of
any state park area. :

"Recreation vehicle" shall mean a vehicle/trailer unit,
van, pickup truck with camper, motor home, converted bus,
or any similar type vehicle which contains sleeping and/or
housekeeping accommodations.

"Remote controlled aircraft” shall mean nonpeopled
model aircraft that are flown by using internal combustion,
electric motors, elastic tubing, or gravity/wind for propul-
sion. The flight is controlled by a person on the ground using
a hand held radio control transmitter.

"Residence" shall mean the long-term habitation of facil-
ities at a given state park for purposes whose primary charac-
ter is not recreational. "Residence” is characterized by one or
both of the following patterns:

(1) Camping at a given park for more than thirty days
within a forty-day time period April 1 through September 30;
or forty days within a sixty-day time period October 1
through March 31. As provided in WAC 352-32-030(7), con-
tinuous occupancy of facilities by the same camping party
shall be limited to ten consecutive nights April 1 through
September 30. Provided that at the discretion of the park
ranger the maximum stay may be extended to fourteen con-
secutive nights if the campground is not fully occupied.
Campers may stay twenty consecutive nights October 1
through March 31 in one park, after which the camping unit
must vacate the overnight park facilities for three consecutive
nights. The time period shall begin on the date for which the
first night's fee is paid.

(2) The designation of the park facility as a permanent or
temporary address on official documents or applications sub-
mitted to public or private agencies or institutions.

"Seaweed" shall mean all species of marine algae and
flowering sea grasses.

"Sno-park” shall mean any designated winter recre-
ational parking area.

"Special groomed trail area" shall mean those sno-park
areas designated by the director as requiring a special
groomed trail permit.

"Special recreation event" shall mean a group recreation
activity in a state park sponsored or organized by an individ-
ual or organization that requires reserving park areas, plan-
ning, facilities, staffing, or other services beyond the level
normally provided at the state park to ensure public welfare
and safety and facility and/or environmental protection.

"Standard campsite” shall mean a designated camping
site which is served by nearby domestic water, sink waste,
garbage disposal, and flush comfort station.

"State park area" shall mean any area under the owner-
ship, management, or control of the commission, including
trust lands which have been withdrawn from sale or lease by
order of the commissioner of public lands and the manage-
ment of which has been transferred to the commission, and
specifically including all those areas defined in WAC 352-
16-020. State park areas do not include the seashore conser-
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vation area as defined in RCW 79A.05.605 and as regulated
under chapter 352-37 WAC.

"Trailer dump station" shall mean any state park sewage
disposal facility designated for the disposal of sewage waste
from any recreation vehicle, other than as may be provided in
a utility campsite.

"Upland” shall mean all lands lying above mean high
water.

"Utility campsite” shall mean a standard campsite with
the addition of electricity and which may have domestic
water and/or sewer.

"Vehicle" shall include every device capable of being
moved upon a public highway and in, upon, or by which any
persons or property is or may be transported or drawn upon a
public highway. For the purposes of this chapter, this defini-
tion excludes bicycles. wheelchairs, motorized foot scooters,
electric personal assistive mobility devices (EPAMDs),
snowmobiles and other nonlicensed vehicles.

"Vehicle parking permit” means the permit issued on a
daily, multiple day or annual basis for parking a vehicle in
any state park area designated for daytime vehicle parking,
excluding designated sno-park parking areas.

"Walk-in campsite” shall mean a campsite that is
accessed only by walking to the site and which may or may
not have vehicle parking available near by.

"Watercraft launch site” shall mean any facility located
in a state park area designated for the purpose of placing or
retrieving any vehicle-borne or trailer-borne watercraft into
or out of the water.

"Water trail advisory committee” shall mean the twelve-
member committee constituted by RCW 79A.05.420.

"Water trail camping sites” shall mean those specially
designated group camp areas identified with signs, that are
near water ways, and that have varying facilities and extent of
development.

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-075 Use of nonmotorized cycles or sim-
ilar devices. (1) Whenever used in this section, nonmotor-
ized cycle or similar device shall mean any wheeled, opera-
tor-propelled equipment that transports the operator on land,
including cycles, ((reHerblades)) in-line skates and skate-
boards, but not including wheelchairs or other devices uti-
lized by persons with disabilities.

(2) Operation of nonmotorized cycles or similar devices
shall be permitted upon public roads in state park areas.

(3) No operation of nonmotorized cycles or similar
devices shall be permitted on trails in any state park area,
except where designated and posted to specifically or condi-
tionally permit such activity, or as specified in (b) of this sub-
section.

(a) The director or designee may open or close trails to
such use. This decision shall include an evaluation of factors
including, but not limited to, the degree of conflict with other
park users, public safety, and damage to park resources
and/or facilities related to these devices. This evaluation shall
include a reasonable effort to involve interested trail users of
the park in question, including, at a minimum, one public
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meeting advertised and conducted in the region where the
park is located.

(b) No existing trails open to use by nonmotorized cycles
or similar devices prior to January 1, 1999, shall be closed to
such use without an evaluation of use suitability following
the criteria and process of (a) of this subsection; except for
temporary closures by the park manager due to emergency
health, safety, or resource protection considerations.

(4) No operation of nonmotorized cycles or similar
devices shall be permitted off trails in any state park area,
except where authorized by the commission and posted to
specifically or conditionally permit such activity.

(5) Use of nonmotorized cycles or similar devices is pro-
hibited in the following state park areas:

(a) Within designated natural areas, natural forest areas,
or natural area preserves: Provided, That relocation of exist-
ing nonmotorized trails into natural areas or natural forest
areas may be permitted upon a finding by the director or des-
ignee that such relocation is for the purpose of reducing over-
all resource impacts to a state park area.

(b) Upon designated special use trails such as interpre-
tive or exercise trails.

(c) Upon docks, piers, floats, and connecting ramps.

(6) Persons operating such devices in state park areas
shall:

(a) Obey regulatory signs, including those permanently
or temporarily erected, that govern the timing, location,
speed, type and/or manner of operation, designed to promote
visitor health and safety.

(b) Restrict speed and manner of operation to reasonable
and prudent practices relative to terrain, prevailing condi-
tions, equipment, personal capabilities, personal safety, and
the safety of all other park visitors.

(c) Yield the right of way to pedestrians and animals.

(d) Dismount and walk in congested areas and posted
walk zones.

(e) Slow down, make presence known well in advance,
and use courtesy and caution when approaching or overtak-
ing other persons or animals.

(f) Display adequate lighting during hours of darkness.

(g) Use caution when approaching turns or areas of lim-
ited sight distance.

(h) Not disturb or harass wildlife.

(i) When on public roads within a state park area, operate
in compliance with any additional requirements of RCW
46.61.750 through 46.61.850.

(7) The director or designee may designate trails for
preferential use by cyclists and may specifically authorize
use of any facilities for special cycling recreation events,
excluding roads or trails specified in subsection (5) of this
section.

(8) Any violation of this section is an infraction under
chapter 7.84 RCW.

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-155 Lakes located wholly within state
parks boundaries—Internal combustion engines prohib-
ited. (1) In order to preserve the scenic quality, peace, and
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tranquility and to protect and preserve the wildlife on lakes
lying wholly within state park boundaries, to increase visitor
safety, and to limit the degradation of lake water quality, the
use of internal combustion engines on lakes lying wholly
within the boundaries of state park areas is prohibited except
where listed in WAC 352-32-155(2) or when authorized in
writing by the director.

(2) Lakes where internal combustion engines may be
used are:

Horsethief Lake in ((Hesrsethief-Lake)) Columbia Hills
State Park.

(3) This provision does not apply to government employ-
ees, or their agents in the performance of their duties, or
search and rescue, medical emergency response, law enforce-
ment or fire fighting activities.

(4) Any violation of this section is an infraction under
chapter 7.84 RCW.

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-210 Consumption of alcohol in state
park areas. (1) Opening, possessing alcoholic beverage in an
open container, or consuming any alcoholic beverages in any
state park or state park area is prohibited except in the follow-
ing designated areas and under the following circumstances
in those state parks or state park areas not posted by the direc-
tor or designee as closed to alcohol pursuant to subsection (4)
of this section:

(a) In designated campsites or in other overnight accom-
modations, by registered occupants or their guests; provided
ELC users obtain written permission through state parks
application process;

(b) In designated picnic areas, which shall include those
sites within state park areas where picnic tables, benches,
fireplaces, and/or outdoor kitchens are available, even
though not signed as designated picnic areas and public meet-
ing rooms;

(c) In any reservable group day use facility by any autho-
rized group which has paid the reservation fee and applicable
damage deposit and which has obtained prior permit authori-
zation to have alcohol by the park manager; and

(d) In any building, facility or park area operated and
maintained under a concession agreement, wherein the con-
cessionaire has been licensed to sell alcoholic beverages by
the Washington state liquor control board, and where the dis-
pensation of such alcoholic beverages by such concessionaire
has been approved by the commission.

(2) Opening, possessing alcoholic beverage in an open
container, or consuming any alcoholic beverages is prohib-
ited at the following locations:

(a) Dash Point State Park;

(b) Saltwater State Park;

(c) Sacajawea State Park:

Except in the following designated areas and under the
following circumstances:

(i) In designated campsites, or in other overnight accom-
modations by registered occupants or their guests.

(ii) In any building, facility or park area operated and
maintained under a concession agreement wherein the con-
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cessionaire has been licensed to sell alcoholic beverages by
the Washington state liquor control board, and where the dis-
pensation of such alcoholic beverages by such concessionaire
has been approved by the commission.

(iii) In any reservable group day use facility by any
authorized group which has paid the reservation fee and
applicable damage deposit and which has obtained prior per-
mit authorization to have alcohol by the park manager.

(3) The director or designee may, for a specified period
or periods of time, close any state park or state park area to
alcohol if the director concludes that an alcohol closure is
necessary for the protection of the health, safety and welfare
of the public, park visitors or staff, or park resources. The
director or designee shall consider factors including but not
limited to the effect or potential effect of alcohol on public
and employee safety, park appearance, atmosphere, and noise
levels, conflicts with other park uses or users, the demand for
law enforcement, and the demand on agency staff. Prior to
closing any park or park area to alcohol, the director or desig-
nee shall hold a public hearing in the general area of the park
or park area to be closed to alcohol. Prior notice of the meet-
ing shall be published in a newspaper of general circulation in
the area. In the event the director or designee determines that
an immediate alcohol closure is necessary to protect against
an imminent and substantial threat to the health, safety and
welfare of the public, park visitors or staff, or park resources,
the director or designee may take emergency action to close a
park or park area to alcohol without first complying with the
publication and hearing requirements of this subsection. Such
emergency closure may be effective for only so long as is
necessary for the director or designee to comply with the pub-
lication and hearing requirements of this subsection.

(4) The director or designee shall ensure that any park or
park area closed to alcohol pursuant to subsection (3) of this

_section is conspicuously posted as such at the entrance to said

park or park area. Additionally, the director or designee shall
maintain for public distribution a current list of all parks and
park areas closed to alcohol pursuant to subsection (3) of this
section.

(5) Dispensing alcoholic beverages from containers
larger than two gallons is prohibited in state park areas except
when authorized in writing and in advance by the park man-
ager.

(6) The provisions of this rule shall not apply to any part
of the Seashore Conservation Area, as designated and estab-
lished by RCW 79A.05.605.

(7) Opening, consuming, or storing alcoholic beverages
in Fort Simcoe State Park and Squaxin Island State Park is
prohibited.

(8) Any violation of this section is an infraction under
chapter 7.84 RCW.

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-235 Use of metal detectors in state
parks. The use and operation of metal detectors, as well as
the removal of small contemporary materials, is permitted
within selected state parks as designated by the director or
designee, in accordance with all commission direction on
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land management, and subject to the conditions and limita-
tions specified.

(1) The use of metal detectors is permitted only within
specified portions of approved state parks as posted for pub-
lic reference. Metal detecting may be allowed in an approved
campsite occupied by the registered detectorist and in unoc-
cupied campsites within approved campgrounds.

(2) The use of metal detectors within a state park shall be
limited to daylight hours that the park has posted as "open.”
No use shall be allowed during periods of seasonal or emer-
gency park closure, except where otherwise posted.

(3) Any person wishing to use a metal detector shall so
indicate to park personnel at the park where the use is to
occur, by complying with the registration process provided
for such purpose.

(4) Exceptional uses of metal detectors in state parks
may be allowed through the issuance of a special recreation
event application, available from the agency.

(5) This section does not apply to commission employ-
ees while engaged in the performance of their duties.

(6) Persons operating metal detectors in state parks and
state park areas shall:

(a) Observe all laws and regulations.

(b) Never destroy or disturb park facilities, natural fea-
tures, or historical or archeological resources. No item which
is, or appears to be of historical or archaeological signifi-
cance, may be removed from the site at which it was found.
Any such find shall be immediately reported to park person-
nel, and the area in which the find occurred shall ((net)) be
((disturbed-further)) closed.

(c) Limit digging implements to ice picks, screwdrivers
and probes not to exceed two inches in width and sand scoops
not to exceed six inches in width and eight inches in length,
containing perforations no less than one-half inch in width, to
be used only on sand surfaces. Any holes dug shall be limited
to six inches maximum depth and shall be immediately
refilled and the surface restored to its earlier condition.

(d) Properly dispose of all found or recovered trash and
litter.

(e) Conduct themselves with thoughtfulness, courtesy
and consideration for others, and not interfere with other rec-
reational activities. An operator shall not allow any emitted
metal detector sound audible to other park users.

(7) Any violation of this section is an infraction under
chapter 7.84 RCW.

AMENDATORY SECTION (Amending WSR 04-01-067,
filed 12/12/03, effective 1/12/04)

WAC 352-32-250 Standard fees charged. Fees shall
be charged in parks operated by the commission for use of
lands, facilities, programs, services, and materials as pub-
lished by state parks: Provided, however, That the commis-
sion may suspend any or all of these fees if revenues gener-
ated by the fees are not returned to the benefit of the parks:
Provided further, That the director or designee has the author-
ity to discount fees in order to take advantage of marketing
opportunities to encourage use and increase revenues. Any
such discounts shall be effective for a limited period of time
up to one year in duration. The director or designee may con-
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sider the following factors in temporarily establishing or dis-
counting fees:

Prevailing rates for comparable facilities;

Day of the week;

Season of the year;

Amenities of the park area and site;

Demand for facilities;

Low-income eligibility requirements as adopted by state
parks; and

Such other considerations as the director or designee
deems appropriate. The director or designee shall prescribe
the specific details and manner in which fees shall be applied.
The director or designee may also waive fees for marketing
or promotional purposes or to redress visitor complaints. The
director or designee may also establish temporary fees for a
maximum of one year for new facilities or services. An
administrative fee, as published by state parks, will be
assessed for replacement of lost, damaged, or destroyed
passes or permits.

(1) The director or designee may authorize reciprocity or
cooperative arrangements with other state and/or federal
agencies for the use of annual permits for like services, pro-
vided, that Washington licensed vehicles and/or residents
shall be required to have and/or display the appropriate
Washington permit or other permit as approved by the direc-
tor or designee;

(2) Overnight camping - standard campsite; utility camp-
site; emergency campsite; overflow campsite; hiker/biker
campsite; walk-in campsite; primitive campsite for nonmo-
torized for motorized vehicle - fees will be charged as pub-
lished by state parks. Payment for utility campsite will be col-
lected whether utility hookups are actually used or not,
except when otherwise specified by a ranger;

(3) Overnight camping - multiple campsites: Where
campsites are designated and posted as a "multiple campsite,"”
an individual may rent the multiple campsite by paying the
multiple campsite fee and providing the required information
on the occupants of the other sites. The multiple campsite fee
will be calculated by multiplying the standard, utility or prim-
itive campsite fee, as applicable, by the number of individual
campsites to be used in the designated multiple campsite;

(4) Group camping area - certain parks: Individual
camping units using these facilities must pay campsite fees as
published by state parks;

(5) Conference center facilities - fees will be charged for
use of facilities and services as set forth in'the fee schedule
published by state parks and will include, but not be limited
to: Overnight accommodations in individual recreational
housing units or dormitory units; use of meeting rooms, per-
formance venues and rally areas; linen and janitorial services;
group food services; and use of equipment, supplies, and staff
time necessary to support group activities. Certain deposits,
reservation and cancellation fees also apply as set forth in the
fee schedule published by state parks and may not be refund-
able.

(6) Environmental interpretation:

(a) Service fees will be established by the director or des-
ignee in order to recover, to the maximum extent practicable,
all direct and indirect costs of environmental interpretation
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services on a program-wide basis based on anticipated atten-
dance.

(b) Material and publication fees will be established by
the director or designee. All material and publication fees
will be deposited in the parks improvement account to be
used for purposes specified in RCW 79A.05.060.

(c) Facility use, including environmental learning center
fees, will be established by the commission. A facility use fee
schedule is available by contacting Washington State Parks
and Recreation Commission, 7150 Cleanwater Lane, P.O.
Box 42650, Olympia, WA 98504-2650;

(7) Adirondacks - not to include those located in ELC
areas: Occupancy shall be limited to the number of built-in
bunks provided;

(8) Extra vehicle overnight parking fee will be charged
for each additional unhitched vehicle in excess of the one rec-
reational vehicle allowed at each campsite: Provided, An
extra vehicle overnight parking fee shall not be imposed
when:

(a) Up to four motorcycles occupy one campsite, exclu-
sive of other vehicles or recreation vehicles; or

(b) When the recreational vehicle and the towed vehicle
arrive at the park hitched together, and after the camper has
registered for and occupied the assigned campsite either the
recreational vehicle or the towed vehicle remain parked at the
campsite for the duration of the camper's stay;

(9) Unattended vehicle overnight parking permit: Unoc-
cupied vehicles parked overnight in designated areas must
register and pay the nightly permit fee. The permit must be
prominently displayed in the vehicle;

(10) Watercraft launch site permit fee - charged accord-
ing to facilities provided. Watercraft launch permit shall not
be required for:

(a) Vehicles, other than those registered as extra over-
night parking vehicles, registered for camping or overnight
mooring in the park containing the watercraft launch site;

(b) Vehicles of persons using any recreational housing or
conference facilities at Fort Worden State Park;

(c) Vehicles of persons holding limited-income senior
citizen, disability or disabled veteran passes;

(d) Vehicles displaying a valid annual watercraft launch
site permit;

(11) Annual watercraft launch site permit valid for one
year from month of purchase at any launch site designated by
the director or designee. Permit must be displayed as
instructed on permit backing;

(12) Trailer dump station fee - fee shall not be required -

for:

(a) Registered camping vehicles in the park containing
the dump station;

(b) Vehicles of persons holding limited-income senior
citizen, disability or disabled veterans passes;

(13) Variable pricing - variable prices will apply for use
of campsites and/or facilities during such periods as the
director may specify;

(14) Water trail site fees - for one day/night will be set by
the commission;

(15) In addition to the regular fee, a surcharge may be
imposed for failure to pay the self-registration fee;
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(16) Group day use facilities - a minimum daily permit
fee will be charged for groups of 20 or more;

(17) Reservation transaction - fee will be charged as pub-
lished by state parks;

(18) Moorage facilities - fee will be charged as published
by state parks;

(19) Hot showers, electric stoves - fees will be charged
as published by state parks. Fees published by state parks do
not apply in those circumstances set forth in WAC 352-32-
280 and 352-32-285 as now or hereafter amended,;

(20) Commercial recreation provider permit registration
- a fee shall be charged, as published by state parks for regis-
tration as a commercial recreation provider;

(21) Commercial recreation provider permit - a fee shall
be charged, as published by state parks for obtaining a permit
to engage in commercial recreational use of state parks, as
defined in WAC 352-32-010.

(22) Sno-park permit - seasonal and daily permit fees
will be charged as published by state parks.

(23) Special groomed trail permit - a statewide special
groomed trail permit will be required for use of special
groomed trail areas. The fee charged will be as published by
state parks.

(24) Wood debris collection permit - fee will be charged
for collection and removal of wood debris from a state park
area pursuant to RCW 4.24.210. The fee may be waived for
volunteers assisting with emergency salvage and storm
cleanup in the parks.

(25) Merchandise - prices for merchandise including but
not limited to interpretive, recreational and historic materials,
literature, food, beverage, grocery and other items at agency
operated sales points will be based on market rates and prac-
tices.

(26) Back country camping permit - fee will be charged
as published by state parks for selected state park areas as
designated by the director.

(27) Group use registration - fee will be charged for
groups of a size to be specified in the fee schedule on a park
by park basis who have not otherwise reserved group facili-
ties.

(28) Special event - fees will be charged based on the
cost of providing events and market rates for comparable
activities at other locations.

(29) Aquatic facilities - fees will be charged as published
by state parks.

(30) Vehicle parking permit:

(a) The director or designee shall designate state parks
where a vehicle parking permit shall be required for parking
and shall publish a fee schedule to include any or all of the
following:

(i) A single day or multiple day vehicle parking permit;

(i) An annual vehicle parking permit;

(b) Vehicle parking permits shall not be required for:

(1) Vehicles registered for overnight accommodations,
other than those registered as extra overnight parking vehi-
cles;

(ii) Vehicles whose occupants hold a current pass autho-
rized in WAC 352-32-251, Limited income senior citizen,
disability, and disabled veteran passes;
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(iii) Vehicles whose occupants hold a current watercraft
launch site permit;

(iv) Vehicles whose occupants perform volunteer activi-
ties approved by the park ranger;

(v) Vehicles whose occupants engage in official business
as authorized by agreement or otherwise approved by the
park ranger;

(c) Any vehicle parking permit must be displayed as
instructed on the permit.

(31) Checks dishonored by nonacceptance or nonpay-
ment (NSF checks) - handling fee and interest:

(a) A handling fee may be assessed consistent with the
maximum amount allowed in the office of state procurement,
department of general administration's state contract and as
published by state parks for checks as defined by chapter
62A.3-104 RCW, dishonored by nonacceptance or nonpay-
ment.

(b) Interest at the maximum rate allowable may be
charged on the NSF check as defined by chapter 62A.3-515
RCW, and as published by state parks for a check not paid
within fifteen days after a statutory notice of dishonor is sent
to maker's last known address.

AMENDATORY SECTION (Amending WSR 03-01-079,
filed 12/13/02, effective 1/13/03)

WAC 352-32-251 Limited income senior citizen, dis-
ability, and disabled veteran passes. (1)(a) Persons who are
senior citizens, meet the eligibility requirements of RCW
79A.05.065, and have been residents of Washington state for
at Jeast the past twelve consecutive months shall, upon appli-
cation to the commission accompanied by either a copy of a
federal income tax return filed for the previous calendar year,
or a senior citizen property tax exemption pursuant to RCW
84.36.381, or a notarized affidavit of income on a form pro-
vided by the commission, receive a limited income senior cit-
izen pass at no charge, which entitles the holder's camping
party to free parking at any state park, free use of trailer dump
stations, watercraft launch sites, and to a 50 percent reduction
in any campsite fees, or moorage fees levied by the commis-
sion. Limited income senior citizen passes shall remain valid
so long as the pass holder meets eligibility requirements.

(b) Proof submitted to the commission for the return of a
senior citizen pass surrendered upon request to a commission
employee who has reason to believe the user does not meet
the eligibility criteria shall be the same as listed in subsec-
tions (1) and (5) of this section for original pass issuance.

(2) Persons who are permanently disabled, legally blind,
or profoundly deaf, meet the eligibility requirements of RCW
79A.05.065, and have been residents of Washington state for
at least the past twelve consecutive months shall, upon appli-
cation to the commission, receive a five year disability pass at
no charge and temporarily disabled persons who meet the eli-
gibility requirements of RCW 79A.05.065 and have been res-
idents of Washington state for at least the past twelve consec-
utive months shall, upon application to the commission,
receive a one year disability pass at no charge which entitles
the holder's camping party to free parking at any state park,
free use of trailer dump stations, watercraft launch sites, and
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to a 50 percent reduction in any campsite fees, or moorage
fees levied by the commission.

(3) Persons who are veterans, meet the eligibility
requirements of RCW 79A.05.065, and have been residents
of Washington state for at least the past twelve consecutive
months shall, upon application to the commission, receive a
lifetime disabled veteran pass at no charge. Pass holders must
provide proof of continued residency as determined by the
director or designee. The pass entitles the holder's camping
party to free parking at any state park and to free use of any
state park campsite, trailer dump station, watercraft launch
site, moorage facility, and reservation service.

(4) Applications for limited income senior citizen, dis-
ability, and disabled veteran passes shall be made on forms
prescribed by the commission.

(5) Verification of age shall be by original or copy of a
birth certificate, notarized affidavit of age, witnessed state-
ment of age, baptismal certificate, or driver's license. Verifi-
cation of residency shall be by original or copy of a Washing-
ton state driver's license, voter's registration card, or senior
citizen property tax exemption.

(6) For pass holders who travel by ((eaf)) vehicle or rec-
reational vehicle, camping party shall include the pass holder
and up to seven guests of the holder who travel with the
holder and use one campsite or portion of a designated group
camping or emergency area. One additional vehicle without
built-in sleeping accommodations may be part of the camp-
ing party of a pass holder at one campsite or portion of a des-
ignated group camping or emergency area, when in the judg-
ment of a ranger, the constructed facilities so warrant, and the
total number of guests of the holder do not exceed seven.

(7) For pass holders who travel by a mode of transporta-
tion other than ((eaf)) vehicle or recreational vehicle, camp-
ing party shall include the pass holder and up to seven guests
who travel with the pass holder and use one campsite or por-
tion of a designated group camping or emergency area.

(8) If the conditions of a pass holder change or the pass
holder changes residency to a place outside Washington state
during the time period when a pass is valid such that a pass
holder no longer meets the eligibility requirements of RCW
79A.05.065 and WAC 352-32-251, the pass becomes invalid,
and the pass holder shall return the pass to the commission or
surrender the pass to a state park representative.

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-255 Self-registration. In those parks so
posted by the commission, park visitors shall register for the
use of facilities and shall pay the appropriate fee upon arrival,
on a self-registration basis, in accordance with all posted
instructions. Any violation of this section is an infraction
under chapter 7.84 RCW.

NEW SECTION

WAC 352-32-350 Seaweed harvest. (1) For the pur-
poses of this section, seaweed is defined as all species of
marine algae and flowering sea grasses.

(2) Pursuant to RCW 79A.05.165(1), all state park areas
are closed to the harvest of seaweed except Fort Ebey, Fort
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Flagler and Fort Worden state parks which are open to the
noncommercial harvest of seaweed in accordance with RCW
79.96.210 from April 16 - May 15 each year. Seaweed har-
vesting in state park areas is limited to posted park hours.

(3) Seaweed shall be harvested using the following tech-
niques: The leaves of bull kelp (Nereocystis) will be cut no
closer than twenty-four inches (61 cm) above the bulb, and
short stemmed kelps such as sugar wrack (Laminaria) and
wing kelp (Alaria) are to be cut no closer than twelve inches
(30 cm) above the anchor point. Cutting will be done using a
knife or similar instrument, leaving the anchor point in place

“at all times. No tearing of the plants from the substrate or

trimming is allowed, and rakes, tined forks, or similar tools
are prohibited. The limit weight is ten pounds wet weight
(fresh-picked before cleaning) per person per day, and drying
or partial drying is prohibited prior to weighing. Each har-
vester must use a scale to determine when the harvest weight
limit has been reached, and use their own container. Multiple
limits may not be combined in the same container.

(4) The director of state parks or designee may take
immediate action to reduce harvest levels where there is evi-
dence of environmental damage. Such state park areas shall
post changes in the daily harvest limits to inform the public of
the reduced harvest levels.

(5) No person shall harvest or possess any seaweed
within a state park area closed to harvest pursuant to subsec-
tion (2) or (4) of this section, except as necessary for scien-
tific research authorized in writing by the environmental pro-
gram manager at state parks.

(6) Any violation of this section is an infraction under
chapter 7.84 RCW.

REPEALER

The following section of the Washington Administrative
Code is repealed:

Off-season senior citizen
pass—Fee.

WAC 352-32-252

WSR 04-21-104
WITHDRAWAL OF PROPOSED RULES
PARKS AND RECREATION
COMMISSION
[Filed October 20, 2004, 11:52 a.m.]

The Washington state Parks and Recreation Commission
has decided to withdraw the following notices of proposed
rule making related to the adoption of a new administrative
rule governing seaweed harvesting on state park areas: CR-
102 published in the Washington State Register as WSR 04-
14-080 filed July 6, 2004; and CR-102 published in the
Washington State Register as WSR 04-15-160 filed July 21,
2004.

The commission has deferred action on the adoption of
rules related to seaweed harvesting to a public hearing to be
conducted on December 2, 2004, in Ocean Shores, Washing-
ton. Further information related to this hearing will be pub-
lished in the Washington State Register.
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Jim French can be reached at (360) 902-8523 if addi-
tional information is required.

Jim French

Chief of Policy Research

and Program Development
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WSR 04-21-054
EXPEDITED RULES
OFFICE OF
INSURANCE COMMISSIONER
[Filed October 18, 2004, 2:15 p.m.]

Title of Rule and Other Identifying Information: Chap-
ter 284-49 WAC, Washington basic coverage policy (small
group) insurance regulation, Insurance Commissioner Matter
No. R 2004-07.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE
OF THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Kacy Scott, Insurance
Commissioner, P.O. Box 40255, Olympia, WA 98504-0255,
e-mail Kacys@oic.wa.gov, AND RECEIVED BY December
21, 2004.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Small group laws
that have been enacted subsequent to the adoption of these
regulations create a conflict between those laws and this
chapter. This proposal will eliminate that conflict.

Reasons Supporting Proposal: This chapter is in conflict

' with small group laws that have been enacted subsequent to
the adoption of the chapter.

Statutory Authority for Adoption: RCW 48.02.060,
48.18.110, 48.44.020, 48.44.050, 48.46.060, 48.46.200.

Statute Being Implemented: RCW 48.21.045, 48.44.-
023, 48.46.066.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mike Kreidler, Insurance Commis-
sioner, governmental.

Name of Agency Personnel Responsible for Drafting:
Jon Hedegard, P.O. Box 40255, Olympia, WA 98504, (360)
725-7039; Implementation: Beth Berendt, P.O. Box 40255,
Olympia, WA 98504, (360) 725-7117; and Enforcement:
Carol Sureau, P.O. Box 40255, Olympia, WA 98504, (360)
725-7050.

October 20, 2004
Mike Kreidler

Insurance Commissioner

AMENDATORY SECTION (Amending Order 90-10, filed
9/4/90, effective 10/5/90)

WAC 284-49-010 ((Seepe:)) Reservation of chapter.

WSR 04-21-083

issued)) Chapter 284-49
WAC is reserved for future small group health regulations.
REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 284-49-020 Supplanting or superseding

of existing policies.
WAC 284-49-050
WAC 284-49-100
WAC 284-49-115

Definitions.
Forms—prior approval.

General contents of form and
rate filings.

WAC 284-49-300 Minimum policy require-

ments.
WAC 284-49-330
WAC 284-49-500
WAC 284-49-510
WAC 284-49-520
WAC 284-49-900

Minimum coverage.
Standards for loss ratios.
Filing requirements.
Experience records.

Collection of data and report-
ing.

WAC 284-49-999 Separability.

WSR 04-21-083
EXPEDITED RULES
DEPARTMENT OF AGRICULTURE
[Filed October 20, 2004, 9:12 a.m.]

Title of Rule and Other Identifying Information: Based
upon RCW 34.05.353 (1)(c), the department is using the
expedited rule-making process to amend WAC 16-470-
912(3). The amendment will delete the words "Effective July
1, 2003," which are no longer needed.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE
OF THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO George Huffman, Rules
Coordinator, Washington State Department of Agriculture,
P.O. Box 42560, Olympia, WA 98504-2560, e-mail ghuff-

Expedited

EXPEDITED




EXPEDITED

WSR 04-21-091

man@agr.wa.gov, AND RECEIVED BY December 20,
2004.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department
inadvertently failed to remove the words "Effective July 1,
2003" from WAC 16-470-912(3) when the section was last
amended. The proposed amendment will delete those words,

which are no longer needed and would cause confusion if

allowed to remain.

Reasons Supporting Proposal: The proposed amend-
ment is a minor but necessary housekeeping change to WAC
16-470-912(3).

Statutory Authority for Adoption: Chapters 17.24 and
34.05 RCW.

Statute Being Implemented: Chapter 17.24 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington State Department of

Agriculture, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Tom Wessels, Olympia,
(360) 902-1984.

October 20, 2004
Mary A. Martin Toohey
Assistant Director

AMENDATORY SECTION (Amending WSR 04-17-036,
filed 8/10/04, effective 9/10/04)

WAC 16-470-912 Schedule of fees and charges—
Applicable fees and charges. (1) Hourly rate.

$31.10
$39.70

Hourly rate - business hours

Hourly rate - nonbusiness hours

(2) Laboratory diagnostic services, except as provided in
subsection (3) or (4) of this section, are charged at the appli-
cable hourly rate plus materials.

(3) Plant pathology laboratory diagnostic fees are as fol-
lows:

((EffectiveJuly15-2003))

Identity

Determi-

nation 1 sample 5 samples 10 samples 50 samples 100+samples

virus

(ELISA) At cost Atcost $1030ea $5.10ea $295ea

bacteria 4120ea 3980ea 37.30ea 36.10ea 36.10 ea

fungus 4360ea 37.30ea 36.10ea 34.80eca 32.30ea

nematode 32.30ea 29.80ea 27.30ca 26.60ea 24.80 ea
Note: To receive volume rates, samples must be submitted as a

unit and identification requests must be for one specific
virus, bacterium, fungus, or nematode. Samples tested for
multiple pathogens will be considered as multiple samples
unless all pathogens can be detected in a single test without
additional inputs.

(4) The department reserves the right to provide service
by written agreement at a single, negotiated cost or at a nego-
tiated rate for projects with at least one of the following char-
acteristics:

(a) Projects greater than one hundred samples;

Expedited
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(b) Projects requiring materials not readily available; or

(c) Projects requiring special handling or prolonged
incubation periods.

The rate charged shall not be less than the cost to the
department of performing the tests.

WSR 04-21-091
EXPEDITED RULES
DEPARTMENT OF REVENUE
{Filed October 20, 2004, 10:05 a.m.]

Title of Rule and Other Identifying Information: Repeal-
ing WAC 458-12-320 Timber—Ownership—Valuations—
Roads—Easements.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE
OF THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Kim M. Qually, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, fax (360) 586-5543, e-mail kimq@dor.wa.gov, AND
RECEIVED BY December 20, 2004.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department
proposes to repeal WAC 458-12-320 because of chapter 177,
Laws of 2004, otherwise known as ESHB 2693, which
relates to the taxation of timber on publicly owned land.
Standing timber on public land is exempt from property tax
until it is sold to a private person. Timber located on public
land purchased by a timber harvester that is still standing on
the January 1 assessment date is subject to property tax. Tim-
ber harvesters are required to pay timber excise tax on timber
harvested on public and private lands. The personal property
tax paid is used to offset a harvester's timber excise tax liabil-
ity. As a direct result of ESHB 2693, a timber harvester will
only have to pay timber excise tax on the timber harvested
from public lands. The personal property tax on the sale of
public timber is eliminated as of January 1, 2005.

Reasons Supporting Proposal: The personal property tax
owed because of a sale of public timber, which was the focus
of WAC 458-12-320, will be eliminated as of January 1,
2005, so the rule is no longer necessary.

Statutory Authority for Adoption: RCW 84.04.080.

Statute Being Implemented: RCW 84.33.040, 84.33.-
078.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kim M. Qually, 1025 Union Avenue S.E., Suite #544, Olym-
pia, WA, (360) 570-6113; Implementation and Enforcement:
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Peri Maxey, 1025 Union Avenue S.E., Suite #200, Olympia,
WA, (360) 570-5860.

' October 20, 2004

AlanR. Lynn

Rules Coordinator

EXPEDITED
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WSR 04-21-005
PERMANENT RULES
STATE BOARD OF EDUCATION
' [Filed October 7, 2004, 4:36 p.m., effective November 7, 2004)

Effective Date of Rule: Thirty-one days after filing.

Purpose: To allow teachers from outside the state of
Washington who hold a certificate comparable to the resi-
dency teaching certificate, and who have practiced for at least
three years as a teacher at the P-12 level outside the state of
Washington, and whose teacher preparation pathway
included a supervised internship to obtain a residency teach-
ing certificate in Washington.

Citation of Existing Rules Affected by this Order:
Amending WAC 180-79A-257 Out-of-state candidates.

Statutory Authority for Adoption: RCW 28A.410.010.

Adopted under notice filed as WSR 04-15-119 on July
20, 2004.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New O, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

lq Number of Sections Adopted Using Negotiated Rule

aking: New 0, Amended 1, Repealed O; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 27, 2004.

October 6, 2004
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 04-04-011,
filed 1/23/04, effective 2/23/04)

WAC 180-79A-257 Out-of-state candidates. Candi-
dates for certification from other states who meet the general
certificate requirements described in WAC 180-79A-150 ( 1)
and (2) shall be eligible for Washington certificates as fol-
lows:

(1) Initial and residency certificates. The initial certifi-
cate (residency certificate for teachers after August 31,
2000,) shall be issued by the superintendent of public instruc-
tion to any candidate who meets requirements for the resi-
dency certificate including testing requirements as described
in RCW 28A.410.220, and who passes the WEST-B and
meets one of the following;:

(a) Qualifies under provisions of the interstate compact.

(b) Holds the appropriate degree and, if applicable, credit
hours and/or licensing as set forth in this chapter and has
’ompleted a state approved preparation program at a region-

ly accredited college or university in the professional field
or which the certificate is to be issued and such additional
professional fields as required by WAC 180-79A-150(4).

[1]

WSR 04-21-005

(c) Provided, That if a candidate for teacher, administra-
tor or educational staff associate certification does not meet
the qualifications described in (a) or (b) of this subsection, an
initial/residency certificate shall be issued to a candidate who
holds an appropriate degree from a regionally accredited col-
lege or university and also holds or has held a certificate in
the role, comparable to an initial/residency certificate, issued
by another state and has practiced at the P-12 level in that
respective role outside the state of Washington for three
years: _Provided further, That the teacher preparation pro-
gram through which the teacher earned their teaching certifi-

cate included a supervised classroom-based internship.

(d) Provided further, That if a candidate for a teacher's
certificate would qualify under (b) of this subsection, but for
the fact that he or she has completed an approved teacher
preparation program in a subject area that is not listed in
chapter 180-82 WAC as a Washington endorsement, the can-
didate shall be issued a certificate that bears the out-of-state
area of program preparation. It shall be noted on the certifi-
cate so issued that the subject area listed is not a Washington
state endorsement.

(e) Holds an appropriate degree from a regionally
accredited college or university and has practiced three years
as an educational staff associate in that role in a state where
such certificate was not required.

(f) Holds a valid Nationally Certified School Psycholo-
gist (NCSP) certificate issued by the National School Psy-
chology Certification Board (NSPCB) after December 31,
1991, and applies for an initial educational staff associated
school psychologist certificate.

(2) Continuing certificate. The continuing certificate
shall be issued to administrators and educational staff associ-
ates on verification that the candidate has met all require-
ments for initial and continuing certification in the state of
Washington.

(3) Professional certificate. After August 31, 2000, the
professional certificate shall be issued to out-of-state candi-
dates if the candidate meets requirements for the residency
certificate including testing requirements as described in
RCW 28A.410.220, meets the child abuse course work
requirement as described in WAC 180-79A-206 (3)(b), and if
one of the following conditions is met:

(a) The candidate has completed an advanced level certi-
fication procedure approved by the state board of education
as equivalent to the approved program procedure required in
Washington; or

(b) The candidate holds a valid teaching certificate
issued by the National Board for Professional Teaching Stan-
dards; or

(c) A Washington state college or university with an
approved professional certificate program verifies that the
candidate has met all the requirements of that institution's
approved program. The college/university shall evaluate the
candidate's background to determine whether or not course
work or certification activities are equivalent to that col-
lege/university's approved program.

Permanent
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WSR 04-21-013 Chapter 463-06 WAC

PERMANENT RULES
GENERAL—ORGAMNZATION—
ENERGY SITE FACILITY « )

EVALUATION COUNCIL AGENCY OPERATIONS AND PUBLIC RECORDS

{Filed October 11, 2004, 3:22 p.m,, effective November 11, 2004)
AMENDATORY SECTION (Amending WSR 98-01-079,

Effective Date of Rule: Thirty-one days after filing. filed 12/12/97, effective 1/12/98)

Purpose: Update and reorganize EFSEC's rules for WAC 463-06-010 ((Organization-of-this-title:)) Pur-
energy facilities (Title 463 WAC) and adopt siting standards. pose. ((nme)eeﬂeammﬁegmﬁms-by
Updates incorporate changes to the APA and SEPA since which-the-energy-facility-site-evaluation-couneil-thereafter;
Title 463 WAC was last updated and incorporation of i i
EFSEC's current procedures and operations. Title 463 WAC
was reorganized for ease of use and understanding. Adoption
of new siting standards to streamline siting process.

Citation of Existing Rules Affected by this Order:
Repealing WAC 463-06-130, 463-06-140, 463-06-160, 463-
18-030, 463-18-040, 463-18-060, 463-18-070, 463-18-080,
463-26-040, 463-26-070, 463-26-080, 463-26-120, 463-26-
130, 463-28-090, 463-36-010, 463-38-020, 463-38-030, 463-
38-040, 463-38-050, 463-38-060, 463-42-382, 463-42-385,
463-42-435, 463-42-525, 463-42-625, 463-42-645, 463-42-
655, 463-42-665, 463-42-675, 463-42-680, 463-42-685, 463-
42-690, 463-47-040 and 463-50-020; and amending chapters
463-06, 463-10, 463-14, 463-18, 463-22, 463-26, 463-28,
463-30, 463-34, 463-36, 463-38, 463-40, 463-42, 463-43,
463-47, 463-50, 463-54, and 463-58 WAC.

Statutory Authority for Adoption: RCW 80.50.040 (1)
and (12).

Adopted under notice filed as WSR 04-13-154 on June
23, 2004.

Changes Other than Editing from Proposed to Adopted
Version: A sentence was added to WAC 463-62-010, 463-
68-010, and 463-72-010 to clarify statement and intent.

A final cost-benefit analysis is available by contacting
Allen Fiksdal, P.O. Box 43172, Olympia, WA 98504-3172,
phone (360) 956-2152, fax (360) 956-2158, e-mail
allenf@ep.cted.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed O.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 61, Amended 139, Repealed 43.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 61,
Amended 139, Repealed 43.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed O; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 11, 2004.
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James O. Luce

EFSEC Chair eil-pursuant-to REW-80-50-846(1h-
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l Ghapte]i |53E§s : AC eent_m]ns'mlss ?Elf'“"g].sa ".’EIEFEH
eessingand-compliance determination-)) The purpose of this

chapter is to describe the council and set out general informa-
tion on agency operations and_implementation of the public

records provisions of chapter 42.17 RCW.

AMENDATORY SECTION (Amending WSR 98-01-078,
filed 12/12/97, effective 1/12/98)

WAC 463-06-020 Description of organization. (1)
The council is a state agency authorized by chapter 80.50
RCW.

(2) The voting membership of the council consists of
((the-authorized-representatives)) directors, administrators, or
their designee of the member agencies listed in RCW
80.50.030. In addition, a voting county representative, a vot-
ing city representative, and a nonvoting port district represen-
tative may sit with the council under the circumstances
described in RCW 80.50.030.

() (3) The chair ((ef-the—eouneil)) is the person
appointed by the governor with the advice and consent of the
senate to a term coextensive with that of the governor pursu-
ant to RCW 80.50.030.

(a) The chair has a vote on all matters before the council
and has an ofﬂce at the ((department-of community—trade;

)) council's office.
((63)) (b) Pursuant to RCW 80.50.030, the chair may

designate a member of the council to serve as acting chair.
The acting chair shall remain entitled to vote on any proposed
council action and shall continue to fulfill his or her responsi-
'Eilities under RCW 80.50.030 (3) through (5).
(c) The chair or a designee executes all official docu-
ments, contracts and other materials on behalf of the council.

(d) The chair or any member of the council may perform
such duties as are specifically authorized and directed by the

council, not in conflict with RCW 80.50.040.
(4) The department of community, trade, and economic
development provides administrative services and staff to the

council.

AMENDATORY SECTION (Amending WSR 98-01-078,
filed 12/12/97, effective 1/12/98)

WAC 463-06-030 Council office—Business hours.
The council office is currently located at ((
5)) 925 Plum
Street S.E., Olympla Washington. It is open each day for the
transaction of business from 8:00 a.m. to 5:00 p.m., Satur-
days, Sundays, and legal holidays excepted. Notices, applica-
tions, business correspondence, or other communication
should be sent to the council office. The council's mailing
address is P.O. Box 43172, Olympia, WA 98504-3172.

AMENDATORY SECTION (Amending WSR 92-09-013,
filed 4/2/92, effective 5/3/92)

WAC 463-06-050 General method by which opera-
';ons are conducted. (1) In general, the council reaches
ajor policy and operational decisions through formal coun-

cil action at ((regular-and-speeiat)) meetings held pursuant to

WSR 04-21-013

the Open Public Meetings Act, the state Administrative Pro-
cedure Act, or other applicable laws.

(2) In some circumstances, the chair may perform duties
which are specifically authorized by the council.

(3) Day-to-day administration is handled by the council
manager and staff.

(4) The council manager is responsible for implementing
the decisions of the council and for directing the staff that
supports the council.

(5) The council staff shall assist applicants in identifying
issues presented by the application, review all information
submitted. and recommend resolutions to issues in dispute
that would allow site approval and may make recommenda-
tions to the council.

(6) The council staff are not parties to adjudicative pro-

ceedings conducted under chapter 34.05 RCW.

AMENDATORY SECTION (Amending Order 103, filed
11/4/76)

WAC 463-06-060 How to obtain public records
((evailable)). (1) All public records of the council are avail-
able for public inspection and copying at the council office
((pursuant-to)), during regular business hours, in accordance
with chapter 42.17 RCW and these rules, except as otherwise
provided by (( ing)) law.

RGW—42—1—7—34—9—er—&ny-supefsed-mg
(2) The public may request public records through the

following mechanisms:
(a) Mail. Requests by mail shall be addressed to the

council's mailing address: The Energy Facility Site Evalua-
tion Council, P.O. Box 43172, Olympia, WA 98504-3172.

The front of the envelope shall conspicuously state: "Public
Records Request.”

(b) E-mail. As of the date these rules are promulgated,
the council's e-mail address is:; efsec@ep.cted.wa.gov. This
e-mail address may change without notice. The subject line
of e-mail requests shall state: "Public Records Request."

(c) In person. In-person requests shall be made at the

council's office, 925 Plum Street S.E.. Olympia, Washington

or as such office may subsequently be relocated, during reg-

ular business hours.

(d) Fax. Faxed requests shall be accompanied by a cover
sheet that conspicuously states: "Public Records Request.”

AMENDATORY SECTION (Amending WSR 92-09-013,
filed 4/2/92, effective 5/3/92)

WAC 463-06-070 Public records officer. The council's
public records officer is the council manager, or designee,
who is responsible for implementation of these and other
apphcable regulauons regardmg pubhc records ((Geﬁespeﬁ—

Fio-rocords officer))

AMENDATORY SECTION (Amending Order 103, filed
11/47176)

WAC 463- 06 080 Contents of requests for publlc
records. ((

- £ o bhie-wher est i -
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2);
Chapter 42.17 RCW requires the council to prevent invasions
of privacy, protect public records from damage or disorgani-
zation, prevent excessive interference with its essential func-
tions. and prevent unreasonable disruptions of operations.
Accordingly. the public may inspect and copy public records
upon compliance with the following procedures:

(1) A member of the public who seeks a public record
shall make a written request. The purpose of requiring writ-
ten requests is to assist the council in tracking, managing and
responding to the request in a timely and orderly fashion.

(2) No particular form of writing is required so long as
the request complies with WAC 463-06-060 and contains the

following information:
(a) Name, mailing address, and telephone number of the

Washington State Register, Issue 04-21

befefe—%his—eeuﬁeﬂ-)) 11) Cogy ng. The counc1l shall mak

copies on the council's copy equipment when doing so will
not unreasonably disrupt the council's operations or cause
excessive interference with other essential functions. If it is
determined that making copies will disrupt the council's oper-
ations, an alternative schedule will be developed. or other

arrangements for copying will be made.

(2) Fees.

(a) The council shall not impose a fee for locating docu-
ments, for making them available, or for inspection of
records by the public.

(b) The council may charge up to fifteen cents per page
fee for copies of public records provided. )

(c) The council, at its option, shall not provide copies
unless the associated fees have been paid in ful] pfior to
delivery of documents; provided that this advance payment
requirement shall not apply to other government agencies or
tribes or to parties or intervenors in proceedings before the

requesting party;

(b) The date on which the written request is made;

(c) Identification of the record requested with sufficient
particularity that the council can identify the record and make
it available. Such identifying information should, if possible,
include the title, subject matter, and date of the record;

(d) A signed statement that the records will not be used
for commercial purposes if a list of individuals is being
requested, or for any use prohibited by law: and

(e) A prominent statement that the request is being made
pursuant to chapter 42.17 RCW and these regulations.

(3) To facilitate processing the request, the requesting .

party should also include:

(a) Either a fax number or an e-mail address or both.

(b) A reference to the record as it is described in the cur-
rent public record index maintained by the council.

AMENDATORY SECTION (Amending Order 103, filed

11/4/76)
WAC 463-06-090 Staff assistance, ((Itis-the-obligation

make-a-sineere-effort-to-respond-to-each-initial-request-within
swe-working-days-of first-reeeipt:)) The council staff shall
provide assistance to help persons requesting records to iden-
tify the records they seek. The staff may ask the requesting
party to clarify what records are being sought.

AMENDATORY SECTION (Amending Order 103, filed

11/4/76)
WAC 463-06-110 ((Fees-for)) Copying and fees. (Ne

Permanent

council.

AMENDATORY SECTION (Amending Order 103, filed
11/4/76)

WAC 463-06-120 ((Determination-of-exempt-sta-
$usr)) Disc!osure procedure. ((Petermination-whethera

42:-17-310-will be-made-in-each-instanee:)) (1) In accordance
with RCW 42.17.320, within five business days of receiving

a public records request, the council shall respond by:

(2) Providing the records:

(b) Acknowledging the council has received the request
and providing a reasonable estimate of the time the council
will require to respond: or

(c) Denying the record request, as set out in subsection
(4) of this section.

(2) The council shall review the requested public records
prior to disclosure.

(3) If the records do not contain materials exempt from
public disclosure, the council shall disclose the records.

(4) If the records contain materials exempt from public
disclosure, the council shall deny disclosure of the exempt
materials and disclose any remaining, nonexempt materials.
At the time of denial, the council shall clearly specify in writ-
ing the reasons for denial, including a statement of the spe-
cific exemptions or reason for denial of disclosure.

AMENDATORY SECTION (Amending WSR 92-09-013,
filed 4/2/92, effective 5/3/92)

WAC 463-06-150 Review of denials. ((Any-persen-is
entitled-to-review-of-a-publierecord-request-denial-+written

feqﬁess-fef-feﬂew—ts—premp&y—m&ée—?he-reqaes&sheﬂd-ﬁe-
cifiealy-referto-the-written-Statement-constituting-the-denial-
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' ouncit manager may req eiel *
writing-and-is-otherwise-warranted-)) For the purpose of judi-
cial review, final agency action is deemed to have occurred at

the end of the second business day after the requesting party
received notification of a denial of inspection.

AMENDATORY SECTION (Amending Order 103, filed
11/4176)

WAC 463-06-170 Records index. The council shall
maintain((s)) and make available for public inspection an

index of those classes of records described in RCW 42.17 -
260 ((whieh)). The index is available for public inspection
and copying.

(1) Form and content. The index shall be maintained in

electronic form with copies available on paper. _The index
shall contain topic headings.

2) Location and availability. The index shall be avail-

able to the public under the same rules and on the same con-
ditions as are applied to other public records.

(3) Schedule for revisions and updates. The council shall
revise and update the index annually.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

' WAC 463-06-130 Deletion of identifying

details.

WAC 463-06-140 Written denials.

WAC 463-06-160 Time for completion of

review.

AMENDATORY SECTION (Amending WSR 98-01-080,

filed 12/12/97, effective 1/12/98)

WAC 463-10-010 Definitions. Except where otherwise
indicated in the following chapters, the following terms have
the meaning shown:

(1) "Council" ((refers—te)) means the energy facility site
evaluation council created pursuant to chapter 80.50 RCW
and, where appropriate, to the staff of the council.

(2) "Applicant” means the person or entity making appli-
cation for a certification or permit covered by this title.

(3) "Adjudicative proceeding” means a proceeding con-
ducted pursuant to RCW 80.50.090(3) and the state Adminis-
trative Procedure Act.

(4) "Certificate holder" means a person or entity who is
signatory to a site certification agreement, which has been

((eppreved-by-the-eeuneil-and)) signed by the governor, and
who is bound by ((the)) its terms ((therein)).

(3) "Chair" means the person appointed by the governor

';ursuant to RCW 80.50.030.

(6) "Council manager” means the individual who han-
dles day-to-day administration for the council, administers
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the decisions of the council, and directs the staff that supports

the council.

(7)_"Site certification agreement (SCA)" means the
agreement between the state of Washington and the applicant

that prescribes the conditions required for construction and

operation of an energy facility.

(8) "Rule” as used herein, includes the terms "agency

order,” "directive” or "regulation” in_accordance with RCW
34.05.010(16).

AMENDATORY SECTION (Amending Order 104, filed
11/4776)

WAC 463-14-010 Purpose ((ef-this-ehepter)). The
purpose of this chapter is to publicize significant policy
determinations and interpretations by which the council is
guided in implementing chapter 80.50 RCW and this title.

AMENDATORY SECTION (Amending Order 104, filed
11/4/76)

WAC 463-14-020 Need for energy facilities—Legis-
lative intent binding. RCW 80.50.010 requires the council
"to recognize the pressing need for increased energy facili-
ties." In acting upon any application for certification, the
council action will be based on the policies and premises set

forth in RCW 80.50.010 (((H):+2)-and-3))) including, but

not limited to:

(1) Ensuring through available and reasonable methods
that the location and operation of such facilities will produce
minimal adverse effects on the environment, ecology of the
land and its wildlife, and the ecology of state waters and their

aquatic life;

(2) Enhancing the public's opportunity to enjoy the

esthetic and recreational benefits of the air, water and land

resources; and

{3) Providing abundant power at reasonable cost.
AMENDATORY SECTION (Amending WSR 91-03-090,

filed 1/18/91, effective 2/18/91)

WAC 463-14-030 Public meetings and hearings pol-
icy for application reyviews. (REW-80-50-:090-requires-a
mlﬂ_mlnum .aé E' o Fﬁ.hhe hel a*'t:F"gl § eﬁe HEE*leﬂg EE‘.Ehls“: fs'l
where-the-couneil-is-obligated)) The councii encourages, and
will provide for, public participation in its public meetings
and hearings during reviews of applications for site certifica-

tion as afforded by law and rule. The following sets forth the
public participation in those meetings and hearings required

in RCW 80.50.090.

(1) The public informational hearing as prescribed in
RCW 80.50.090(1) shall be held in the county of the pro-

posed site. All persons shall be afforded an opportunity to

comment to the council regarding the proposed site.

(2) The public land use consistency hearing as prescribed
in RCW 80.50.090(2) shall be held in the county where the
proposed site is located to determine whether or not the pro-
posed use of the site is consistent and in compliance with city,
county or regional land use plans ((er)) and zoning ordi-
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nances at the time of application. (Hewever-in-erder-to-fos-

“J ’

105wl bleT} I . '
end)) If the proposed site is located in more than one county,
a land use consistency hearing shall be held in each county.
The council shall limit public testimony at this hearing to the
issue of consistency and compliance with city, county, or
regional land use plans and zoning ordinances.

(3) Although all persons desirous of participating may
not be accorded "party” status in the public hearing held as an

adjudicative proceeding under chapter 34.05 RCW((=

acecorded-"party"-status-in-this-proeeeding)) prior to prepara-
tion of any recommendation to the governor, the council, at
times and places designated by the council, upon compliance
with reasonable procedures, shall allow any person desiring
to be heard ((shall-be-allowed)) to speak in favor of or in
opposition to the proposed ((faeility-after-the-elose-of the-evi-

tion-to-the-governer)) site.

(4) The council views the provisions of RCW 80.50.090
(4) as authorizing it to conduct additional public hearings ((ef
either-the)) as "((leeal)) public informational hearings," "pub-
lic land use consistency hearings” or "adjudicative proceed-
ings." ((vasiety)) The council may also hold public meetings
concerning the application for site certification.

AMENDATORY SECTION (Amending Order 104, filed
11/4/76)

WAC 463-14-050 Preemption. Chapter 80.50 RCW
operates as a state preemption of all matters relating to energy
facility sites. Chapter 80.50 RCW certification is given in
lieu of any permit, certificate, or similar document which

might otherwise be required by state agencies and local gov-
ernments.

AMENDATORY SECTION (Amending WSR 91-03-090,
filed 1/18/91, éffective 2/18/91) :

WAC 463-14-080 EFSEC deliberative process. RCW
80.50.100 requires the council to report to the governor its
recommendation ((as-te—the)) of approval or rejection of an
application for certification. In order for the council to
develop such a recommendation, it shall ((utilize—a-delibera-

463-42-WAC-The-eouneil-will)) use wherever applicable the
following deliberative process:
(1) _Evaluate an application to determine compliance

with chapter 80.50 RCW and chapter 463-60 WAC:
(2) Contract for an independent consultant study of the

application((-

e i1 durinethe-delil . an) ;
(3) Conduct a review under the State Environmental Pol-
icy Act;
(4) Conduct an ((extensive-public-hearing-as-an)) adjudi-
cative proceeding for the presentation of evidence on the
application((-Fhe-eouneil-will));
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(5) Conduct one or more sessions for the taking of public
testimony concerning the proposed project((—Fhe-ecuneit
will-evaluate));

(6) Consider public comments received ((as-part-of-the

deliberative-proeess-will));

(7) Consider any laws or ordinances, rules or regulations,
which may be preempted by certification.

The council ((in-oper-session)), when fully satisfied that
all issues have been adequately ((diseussed)) reviewed, will
consider and by majority decision will act on the question of
approval or rejection of an application.

NEW SECTION

WAC 463-14-100 Citations. As used in Title 463 WAC
citations to state statutes and regulations include such laws as
they now exist or as hereafter amended.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 463-14-060 Open meetings with full dis-

cussion.
Chapter 463-18 WAC

(PROCEDURE—REGUEARAND-SRECHAL))
COUNCIL MEETINGS AND PROCEEDINGS

AMENDATORY SECTION (Amending Order 105, filed
11/4/76)

WAC 463-18-010 Purpose ((ef-this-ehapter)). This
chapter delineates procedures to be followed ((in-the-eonduet
of-couneil- business-atregularend-speeial)) at meetings of the
council. Business conducted by the council may fall within
the scope of the Open Public Meetings Act, chapter 42.30

RCW. or the Administrative Procedure Act, chapter 34.05
RCW.

AMENDATORY SECTION (Amending WSR 91-03-090,
filed 1/18/91, effective 2/18/91)

WAC 463-18-020 Governing procedure. ({

Couneit

and-463-38-WACE:)) The following procedures shall apply to
proceedings under the Open Public Meetings Act, chapter
42.30 RCW and rule-making proceedings under the Admin-
istrative Procedure Act, chapter 34.05 RCW:

(1) A majority of the voting council members constitutes
a quorum for the conduct of council business.

(2) All council decisions shall be transacted by motion.
Motions may be made by any council member and shall

require a second.
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(3) Voting on all motions shall be by voice vote unless a

division is called for, in which case the chair shall call the roll

by agency and record the votes of each voting member
present, "yea" or "nay."

(4) The order of business shall be conducted as pre-
scribed by the agenda.

a) The council manager shall

agenda in consultation with the chair.
(b) The council may modify a meeting's agenda.

AMENDATORY SECTION (Amending WSR 98-01-084,
filed 12/12/97, effective 1/12/98)

WAC 463-18-050 ((Speeial-meetings:)) Open Public
Meetings Act proceedings. The following requirements

apply to those portions of the council's business that fall
within the scope of the Open Public Meetings Act, chapter

42.30 RCW:

(1) Other than executive sessions. the council's meetings
are open to the public,

(2) Regular meetings. Because the council does not hold
meetings in accordance with a periodic schedule declared by
statute or rule. the council's meetings are not "regular meet-
ings" within the meaning of the Open Public Meetings Act.

(3) Special meetings.

(a) The chair or a majority of the voting members of the
council may call a special meeting ((may-be-called)) at any
time (( i jori
eeuneil)) in accordance with RCW 42.30.080 by delivering
written notice personally or by mail ((wsitten-notiee)) to each
council member; and to each local newspaper of general cir-
culation and to each local radio or television station which
has on file a written request to be notified of such special
meeting((s-of)) or of all special meetings. Such notice must
be delivered personally or by mail at least twenty-four hours
before the time of such meeting as specified in the notice. The
call and notice shall specify the time and place of the special
meeting and the business to be transacted. Final disposition
shall not be taken on any other matter at such meetings. Such
written notice may be dispensed with as to any member who
at or prior to the time the meeting convenes files with the
((BFSEE)) council manager a written waiver of notice. Such
waiver may be given by telegram. Such written notice may
also be dispensed with as to any member who is actually
present at the meeting at the time it convenes. The notices
provided in this section may be dispensed with in the event a
special meeting is called to deal with an emergency involving
injury or damage to persons or property or the likelihood of
such injury or damage, when time requirements of such
notice would make notice impractical and increase the likeli-
hood of such injury or damage.

(b) In addition to the special meeting notice requirements
under RCW 42.30.080 described in subsection (4) of this sec-
tion, the council shall. on or before January of each year, fix
the time and place of the special meetings it proposes to hold
during the upcoming calendar year and publish a schedule of
those meetings in the Washingron State Register. The coun-

cil need not publish in the Register notice of any change from
' such meeting schedule although it may, in jts discretion, elect

to do so. In addition to the scheduled special meetings pub-

repare each meeting's
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lished in the Washington State Register. the council may hold

other special meetings without publication in the Register.
(4) Executive sessions. The chair or a majority of the

voting members of the council may call an executive session

at any time in accordance with RCW 42.30.110,

NEW SECTION

WAC 463-18-090 Adjudicative proceedings. Adjudi-
cative proceedings required by RCW 80.50.090(3) shall be
governed by the Administrative Procedure Act, chapter 34.05
RCW, and chapter 463-30 WAC.

NEW SECTION

WAC 463-18-100 Rule-making proceedings. Rule-
making proceedings shall be governed by the Administrative
Procedure Act, chapter 34.05 RCW.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 463-18-030
WAC 463-18-040
WAC 463-18-060

Quorum.
Delegation of duties.

Procedure in the absence of
the chairman.

WAC 463-18-070 Council duties of acting

chairman.

WAC 463-18-080 County, city and port district

representatives—Participa-
tion.

Chapter 463-22 WAC

(PROCEDUREAND-GUIDELINES—))

POTENTIAL SITE STUDIES

AMENDATORY SECTION (Amending Order 106, filed
11/4/76)

WAC 463-22-010 Purpose ((ef-this-ehapter)). This

chapter sets forth procedures and guidelines for processing
potential site((s)) studies pursuant to RCW ((88:50-170-and))
80.50.175.

AMENDATORY SECTION (Amending Order 106, filed
11/4/76)

WAC 463-22-020 Potential site study request—
Where submitted. Requests shall be submitted to the energy
facility site evaluation council at the council office in writing.

AMENDATORY SECTION (Amending Order 106, filed
11/4/76)

WAC 463-22-030 Potential site study—Fee. ((A)) An
initial fee of $10,000 shall accompany the study request and

Permanent

[ —
—
=)
=t
=
=~
Rded
(—




PERMANENT

WSR 04-21-013

shall be a condition precedent to any action by the council.
Payment shall be made by a cashier's check payable to the
state treasurer. '

AMENDATORY SECTION (Amending Order 106, filed
11/4/76)

WAC 463-22-050 Retention of consultant. Upon

(( i )) receipt of a

request for a potential site study, the council ((wi})) shall
commission an independent consultant of its choice to study

and report in writing to the council on the potential site. The
report of study ((wiH)) shall set forth a general analysis of the
potential environmental impact of the proposed energy facil-
ity and ((wif)) shall identify significant areas of environmen-
tal concern. The study may also encompass whatever other
matters the council and potential applicant deem essential for
an adequate appraisal of the potential site and potentially

impacted areas surrounding or adjacent to the site. .

AMENDATORY SECTION (Amending Order 106, filed
11/4/76) ’

WAC 463-22-090 Additional costs procedure. ((Inthe

study;)) The council shall ((se-advise)) provide the potential
applicant ((and-shal-furnish)) an estimate of the ((supple-
mental-fees)) full cost needed to complete the study including
costs for consultants, council staff, council members, and

other such expenses that are deemed reasonable by the coun-
cil. In no event shall the study be allowed to continue if the

potential applicant has not agreed to pay the cost thereof.

NEW SECTION

WAC 463-22-100 Public information meeting. Dur-
ing the potential site study, the council may hold a public
information meeting in the county or counties within whose
boundaries the site of the proposed energy facility is located,
or as close to the proposed site as practicable. The council
shall publish notice of the meeting in local daily or weekly
news publications. This public information meeting shall not
be in lieu of the requirements of RCW 80.50.090.

Chapter 463-26 WAC

(WW))
PUBLIC (INEORMATON)) INFORMATIONAL
MEETING AND LAND USE HEARING

AMENDATORY SECTION (Amending Order 109, filed
11/16/76)

WAC 463-26-010 Purpose ((ef-this-ehapter)). This
chapter sets forth the procedures to be followed in the con-
duct of the ((initial-public-hearing-held-pursuant-to-RCW
£20-50-090(3)-and-the)) public informational meeting pursuant
to RCW 80.50.090(1) and as described in WAC ((463-26-

130)) 463-26-025, and the public land use hearing held pur-
suant to RCW 80.50.090(2).
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AMENDATORY SECTION (Amending Order 78-8, filed
8/28/78)

WAC 463-26-020 Notification of local authorities.
Before ((schedulins-the-initial-publie-hearing)) conducting
either the public informational meeting under RCW
80.50.090(1) or the public land use hearing under RCW
80.50.090(2), the council will notify the legislative authority
in each county, city and port district within whose boundaries
the site of the proposed energy facility is located.

NEW SECTION

WAC 463-26-025 Public informational meeting. The
council shall conduct at least one public informational meet-
ing concerning each application. At this meeting, the council
will present the general procedure to be followed in process-
ing the application including a tentative sequence of council
actions, the rights and methods of participation by local gov-
ernment in the process, and the means and opportunities for
the general public to participate. _

(1) The applicant shall make a presentation of the pro-
posed project utilizing appropriate exhibits. The presentation’
shall include: A general description of the project and the
proposed site; reasons why the proposed site or location was
selected; and a summary of anticipated environmental, social,
and economic impacts.

(2) The general public shall be afforded an opportunity
to present written or oral comments relating to the proposed
project. The comments may become part of the adjudicative
proceeding record. '

(3) The informational meeting shall be held in the gen-
eral proximity of the proposed project as soon as practicable
within sixty days after receipt of an application for site certi-
fication. '

NEW SECTION :

WAC 463-26-035 Introduction of counsel for the
environment. The council shall invite the counsel for the
environment to be present at the public informational meet-
ing. Counsel for the environment shall be introduced and
afforded an opportunity to explain his or her statutory duties
under chapter 80.50 RCW.

AMENDATORY SECTION (Amending Order 78-8, filed
8/28/78)

WAC 463-26-050 Purpose for land use hearing. At
the commencement of the ((initial)) public land use hearing,
the council shall explain that the purpose of the ((initiat))
hearing under RCW 80.50.090((c1))) (2) is to determine
whether at the time of application the proposed facility ((is))
was consistent and in compliance with ((eeunty-or-regional))
land use plans ((e¥)) and zoning ordinances ((and-that-this
matter-shall- have prierity)). Pursuant to RCW 80.50.020(15)
"land use plan” means a comprehensive plan or land use ele-
ment thereof adopted by a unit of local government under
chapters 35.63, 35A.63, or 36.70 RCW. Pursuant to RCW
80.50.020(16) "zoning ordinance” means an ordinance of
local government regulating the use of land and adopted pur-
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suant to chapters 35.63, 35A.63, or 36.70 RCW or Article XI
of the state constitution.

AMENDATORY SECTION (Amending Order 109, filed
11/16/76)

WAC 463-26-060 Public announcement—Testi-
mony. At the outset of the ((initial)) public land use hearing,
the council shall publicly announce that opportunity for testi-
mony by anyone shall be allowed relative to the consistency

and compliance with ((eeunty-or-tegional)) land use plans

((e¥)) and zoning ordinances.

AMENDATORY SECTION (Amending Order 109, filed
11/16/76)

WAC 463-26-090 Procedure where certificates
affirming compliance with ((zening-erdinanees-o¥)) land
use plans and zoning ordinances are presented. This rule
contemplates that applicants will enter as exhibits, at the land
use hearing, certificates from local authorities attesting to the
fact that the proposal is consistent and in compliance with
((eounty-er-regional)) land use plans ((er)) and zoning ordi-
nances. In cases where this is done, such certificates will be
regarded as prima facie proof of consistency and compliance
with such land use plans and zoning ordinances ((ertand-use
plens)) absent contrary demonstration by anyone present at
the hearing.

AMENDATORY SECTION (Amending Order 109, filed
11/16/76)

WAC 463-26-100 Procedure where no certificates
relating to ((zening-erdinanees-er)) land use plans and
zoning ordinances are presented. In cases where no certifi-
cates relating to ((zening-ef)) land use plans and zoning ordi-

nances are presented to the council, then the applicant ((wil

teney-and-complianee-with-county-er-regional)) and local
authorities shall address compliance or noncompliance with

land use plans or zoning ordinances.

AMENDATORY SECTION (Amending Order 109, filed
11/16/76)

WAC 463-26-110 Determination regarding ((zening

o¥)) land use plans and zoning ordinances. ((Priorto-the
eonchusion-of-the-hearing,)) The council shall make a deter-

mination as to whether the proposed site is consistent and in
compliance with land use plans ((ef)) and zoning ordinances
pursuant to RCW 80.50.090(2).

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 463-26-040 Adversary nature of hearings.

[91]
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Introduction of counsel for
the environment.

WAC 463-26-070

WAC 463-26-080 Explanation of entire certifi-

cation process.

WAC 463-26-120 Initial determination subject

to review.

WAC 463-26-130 Public information meeting.

Chapter 463-28 WAC
(PROGEDURE—))STATE PREEMPTION

AMENDATORY SECTION (Amending Order 78-3, filed
6/23/78)

WAC 463-28-010 Purpose ((and-seepe)). This chapter
sets forth procedures to be followed by the council in deter-
mining whether to recommend to the governor that the state
preempt local land use plans or zoning ordinances for a site or
portions of a site for an energy facility.

AMENDATORY SECTION (Amending Order 78-3, filed
6/23/78)

WAC 463-28-030 Determination of noncompli-
ance—Procedures. If the council determines during the
hearing required by RCW 80.50.090 that the site of a pro-
posed energy facility or any portion of a site is not consistent
and in compliance with ((existing)) land use plans or zoning
ordinances in effect at the date of the application, the follow-
ing procedures shall be observed:

(1) As a condition necessary to continue processing the
application, it shall be the responsibility of the applicant to
make the necessary application for change in, or permission
under, such land use plans or zoning ordinances, and make all
reasonable efforts to resolve the noncompliance.

(2) All council proceedings on the application for certifi-
cation may be stayed at the request of the applicant durin g the
period when the plea for resolution of noncompliance is
being processed by local authorities.

(3) The applicant shall submit regular reports to the
council regarding the status of negotiations with local author-
ities on noncompliance issues.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 463-28-090 Governing rules.

gt
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Chapter 463-30 WAC

(PROECEBURE—))ADJUDICATIVE PROCEEDINGS

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-30-010 Purpose ((and-seope-of-this-ehap-
ter)). The purpose of this chapter is to set forth procedures by
which adjudicative proceedings are to be conducted before
the council under chapter 34.05 RCW. Except as indicated
herein, the uniform procedural rules set forth in chapter 10-08
WAC shall not apply to adjudicative proceedings before the
council.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-30-020 Council conducted hearings and
administrative law judges. The council ((meay-eonduet)) is
the presiding officer at adjudicative proceedings pursuant to
chapters 34.05 and 80.50 RCW ((erit))._The council may uti-
lize an administrative law judge provided by the office of
administrative hearings ((

e-cel H H

. 5 i )) to facilitate
conduct of administrative hearings and all matters related
thereto. Administrative hearings shall be governed by chap-
ter 34.05 RCW and this chapter.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-30-050 Status of ((ageneies-and-ageney))

members in adjudicative proceedings. All state agencies
and local governments having members on the council are
deemed to be parties to any adjudicative proceeding before
the council. For purposes of any adjudicative proceeding,
however, the agency or local government representative on

" the council shall be deemed to be a member of the council

and not a member of the agency or local government. ((H

te)) Members of the council shall not communicate with
employees of the represented agency or local government,
((e*eepeiag—{-hese—egeﬂey-e*BpleyeeS)) who have participated
in the proceeding ((in-any-mmanner)) or who are otherwise dis-
qualified by RCW 34.05.455.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-30-060 Definitions—Persons and parties.
The terms "person” and "party” when used in this chapter
shall have the following meanings. The term "person” shall
be defined according to RCW 80.50.020(3). The term "party”
shall mean and be limited to the following:

(1) The "applicant" as defined in RCW 80.50.020(1).

(2) Each "member agency” as ((defined)) specified in
RCW 80.50.030 (3) through (6).
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(3) The "counsel for the environment” as defined in
RCW 80.50.020(12).

(4) Each person admitted to an adjudicative proceeding
as an "intervenor," is a party only for the purposes and subject
to any limitations and conditions specified in the council
order granting intervention.

AMENDATORY SECTION (Amending WSR 98-01-084,
filed 12/12/97, effective 1/12/98)

WAC 463-30-080 Commencement of adjudicative
proceedings. Adjudicative proceedings shall commence
upon issuance of a formal notice of hearing or prehearing

conference. The notice shall be served upon all parties at least.

twenty days in advance of the initial hearing date, unless the
council finds that an emergency exists requiring the hearing
or prehearing conference to be held upon less notice.

The time and place of continued hearing sessions may
also be set:

(1) Upon the record without further written notice to the
parties; or

(2) By letter from the ((EFSEC)) council manager; or

(3) By letter from the presiding officer.

In such instances, twenty days' prior notice is not
required.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-30-090 Publicity—Commencement of
adjudicative proceedings. Upon the filing of an application
for certification, the council shall prepare an appropriate
statement for dissemination to the news media which shall:
(1) Describe all actions taken to date regarding the proposed
site, and (2) state clearly that any person may be allowed to
present timely written or oral argument for or against the pro-
posed site to be certified and that advance notice within a rea-
sonable time shall be required of persons who desire status as
intervenors in accordance with WAC ((463-30-460)) 463-30-
091.

NEW SECTION

WAC 463-30-091 Intervention. On timely application
in writing to the council, intervention shall be allowed to any
person upon whom a statute confers a right to intervene and,
in the discretion of the council, to any person having an inter-
est in the subject matter and whose ability to protect such
interest may be otherwise impaired or impeded. All petitions
to intervene shall be verified under oath by the petitioner,
shall adequately identify the petitioner, and shall establish
with particularity an interest in the subject matter and that the
ability to protect such interest may be otherwise impaired or
impeded. In exercising discretion with regard to interven-
tion, the council shall consider whether intervention by the
petitioner would unduly delay the proceeding or prejudice the
rights of the existing parties. The council may establish a
date after which petitions to intervene will not be considered
except for good cause shown. When such a date has been
established, the council will assure that adequate public
notice is given.
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NEW SECTION

WAC 463-30-092 Participation by intervenor. In gen-
eral, it is the policy of the council to allow any intervenor
broad procedural latitude. To the extent that the council
determines that numerous intervenors might unduly delay the
proceedings or prejudice the rights of existing parties, inter-
venor status may be conditioned upon assent by the prospec-
tive intervenor and counsel for the environment to allow the
counsel for the environment to act as lead counsel for the bal-
ance of the hearing, where the intervenor's interests more

closely align with those of the counsel for the environment.

Intervenor status may also be conditioned upon allowance of
other parties to act as lead parties, where appropriate. The
council reserves the right to prescribe other limitations and
conditions, where appropriate.

NEW SECTION

WAC 463-30-093 Participation by county, city and
port district representatives. In any adjudicative site certi-
fication proceeding, designated council members represent-
ing local jurisdictions may discuss and, if authorized, vote
only on issues affecting their jurisdictions. Issues shall be
separated for purposes of discussion and voting.

AMENDATORY SECTION (Amending WSR 98-01-084,
filed 12/12/97, effective 1/12/98)

WAC 463-30-120 Format, filing and service of docu-

ments. (l) ((Fﬂ-mg—Fﬂmg—ef—&ﬁy—éee!meﬂt—shaH—be-deemed

€))) Format.

(a) All pleadings, motions, and other documents (includ-
ing prefiled testimony) filed with the council shall be legibly
written or printed. The use of letter size paper (8 1/2 by 11
inches) is mandatory. The writing or printing shall appear on
two sides of the page.

(b) The requirements of (a) of this subsection are not
mandatory for exhibits but the use of exhibits that comply

with (a) of this subsection is encouraged if it does not impair
legibility.

(2) Filing.

(a) In _each case, the council will specify the number of
copies required for motions. related pleadings. and exhibits
which must be filed with the council.

b) Document shall be deemed filed only upon actual
receipt by the council manager or designee during office
hours.

(c) Faxes.

’ (i) As used in this rule, "fax" means electronic telefac-

simile transmission.
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(ii)_Except as specified in (c)(iii) of this subsection,

receipt of a document in the council's fax machine does not

constitute filing.
(iii) For good cause shown, a party may request and the

council manager or designee may in his or her sole discretion
grant authority to file a document by fax.

(iv) Filing by fax is perfected when a complete legible
copy of the document is reproduced on the council manager's
fax machine during the council's normal office hours, so long

as the council receives the required number of nonfaxed orig-

inals on the next successive business day. If a transmission of
a_ document by fax commences after the council's normal
office hours, the document shall be filed on the next succes-
sive business day.

(v) Any document filed by fax must be accompanied by
a cover page or other form identifying the party making the
transmission, listing the address, telephone, and fax number
of the party, identifying the adjudicative proceeding to which
the document relates, and indicating the date faxed and total
number of pages included in the transmission.

(vi) The party attempting to file a document by fax bears
the risk that the document will not be timely received or leg-
ibly printed, regardless of the cause. If a fax is not received
in legible form, it will be considered as if it had never been
sent.

(d) E-mail. The filing of documents with the council by
electronic mail is not authorized without the express approval
of the council manager or designee and under such circum-
stances as the council manager or designee allows.

(e) Filing a document with the council does not consti-
tute service upon the office of the attorney general or any
other party. Likewise, service on the office of the attorney
general does not constitute a filing with the council.

(0 Applications. Applications for a site certificate shall
be filed in the manner prescribed by the rules governing such
applications.

(((b)—@therpleadmgs—&lhﬁeaekﬁgs—smﬂl—bﬁegible-aﬂd

e-))) (_) Servxce
(a) A copy of each pleading, motion, and document filed

with the council shall be simultaneously served upon each

party. ,

(b) Service by parties.

(i) Service of pleadings, motions, and other documents
by parties shall be made by delivering one copy to each party
(A) in person, (B) by mail, ((
prepaid;)) (C) by commer01al parcel delivery company

(
transmission)) or (D) for documents not exceeding twenty-

five pages. if authorized by the council manager or designee,

by fax, where originals are mailed simultaneously.

(ii) Except as otherwise provided, when any party has
appeared by attorney or other authorized representative, ser-
vice upon such attorney or representative will be deemed

valid service upon the party ((ef-ali-future-pleadings-before
the—eeuﬂeﬂ)) ((Semee—ef—ple&d-mgs—by—fmﬂ—slmﬂ—be-eem-
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€))) (iii) Service of documents shall be deemed com-
plete upon (A) personal delivery. (B) deposit in the United
States mail properly addressed with appropriate first-class
postage prepaid, (C) acceptance for delivery by a commercial
parcel delivery company, properly tendered with fees pre-
paid_ or (D) production by the fax machine of a confirmation
of transmission by fax, with simultaneous deposit of the orig-
inals in the United States mail, properly addressed with
appropriate first-class postage prepaid.

(c) Service by the council. All notices, ((findings-offact;
decisionss-and)) orders and other documents required to be
served by the council may be served by delivery of one copy

to each party (i) in person, (ii) by mail, (iii) by commerc1al
)) or (iv) by fax, when

orlgmals are malled 51multaneously Service of documents

parcel delivery company, ((

)) by the council shall be
deemed complete upon (A) personal delivery, (B) deposit in

the United States mail properly addressed with appropriate
first-class postage prepaid. (C) acceptance for delivery by a
commercial parcel delivery company, properly tendered with
fees prepaid, or (D) production by the council's fax machine
of a confirmation of the transmission by fax, with simulta-
neous deposit of the originals in the United States mail, prop-
erly addrcssed with appropriate first-class postage prepaid.

((¢eY)) (d) Certificate of service. There shall appear on or
in a separate document accompanying the original of every
pleading when filed with the council in accordance with this
subsection, either an acknowledgment of service, or the fol-
lowing certificate:

"I hereby certify that I have this day served the
foregoing document upon all parties of record in this
proceeding, by authorized method of service pursu-
ant to WAC 463-30-120 ((23¢3)) (3).
Datedat........ this.... dayof....
(signature) . .......

(4) Courtesy copies. Parties are encouraged to send
courtesy copies of documents to the council and all other par-

ties via electronic mail.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-30-200 Subpoenas—Practice. (1) Subpoe-
nas shall be issued and enforced, and witness fees paid, as
provided in RCW 34.05.446.

(2) Every subpoena shall identify the party causing issu-
ance of the subpoena and shall state the name of the agency
and the title of the proceeding and shall command the person
to whom it is directed to attend and give testimony or produce
designated books, documents, or things under his or her con-
trol at the time and place set for the hearing.

(3) A subpoena may be served by any suitable person
over eighteen years of age, by exhibiting and reading it to the
witness, or by giving him or her a copy thereof, or by leaving
such copy at the place of his or her abode. When service is
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made by any other person than an officer authorized to serve
process, proof of service shall be made by affidavit.

(4) The presiding officer, upon motion made promptly
and in any event at or before the time specified in the sub-
poena for compliance therewith, may:

(a) Quash or modify the subpoena if it is unreasonable
and oppressive; or

(b) Condition denial of the motion upon the advance-
ment by the person in whose behalf the subpoena is issued of
the reasonable cost of producing the books, papers, docu-
ments, or tangible things.

(5) No subpoena shall be issued or given effect to require
the attendance and testimony of, or the production of evi-
dence by, any member of the council or any member of the
council staff ((in-any-proceeding-befere-the-couneil)). For
these purposes, the council's independent consultant is
deemed a member of the council staff.

(6) The council shall ((erly)) be responsible for paying
only the witness fees of the witnesses which it subpoenas.
Each subpoena shall bear the name of the party requesting or
issuing the subpoena and the party responsible for paying the
witness fees.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-30-250 Stipulations ((end-settement)) of
fact (((-})—Sapaﬂa&eﬁs—afe—eneeuf&geé#he—peﬁies—t&aﬂy

rs—sabjeet—te—&ppfev-al—by-{he-eeaﬂeﬂ—)) A stmulatlon 1s an

agreement among_parties intended to establish one or more
operative facts in an adjudicative proceeding. The council
encourages parties to enter stipulations of fact. The parties to

an adjudicative proceeding before the council may agree to
all of the facts or any portion of the facts involved in the pro-

ceeding. The parties to a stipulation may file it in writing or
enter it orally into the record. A stipulation, if accepted by

the council, is binding on the stipulating parties. The parties
may present the stipulation as evidence at the hearing. The
council may reject the stipulation or require proof of the stip-
ulated facts, despite the parties' agreement to the stipulation.
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NEW SECTION

WAC 463-30-251 Alternative dispute resolution. The
council supports parties’ informal efforts to resolve disputes
when doing so is lawful and consistent with the public inter-
est. Alternative dispute resolution (ADR) includes any
mechanism to resolve disagreements, in whole or in part.

(1) Forms of ADR. Parties may agree to negotiate with
other parties at any time without council oversight. The
council may direct parties to meet or consult as provided in
subsection (2) of this section, or may establish or approve a
collaborative process as provided in subsection (3) of this
section. The council may assign a mediator or facilitator to
assist the parties. The council may also assign an arbitrator
whose decision is subject to council review.

(2) Settlement conference. The council may invite or
direct the parties to confer among themselves or with a desig-
nated person. Settlement conferences must be informal and
without prejudice to the rights of the parties.

(3) Collaborative.

(a) Defined; membership. A collaborative is a form of
ADR and is a council-sanctioned negotiation in which inter-
ested parties work with each other and representatives of
council staff to achieve consensus on one or more issues
assigned by the council or identified by the collaborative par-
ticipants. Any interested party whose interests may be sub-
stantially affected by the result of the collaborative must be
given an opportunity to participate. Collaborative partici-
pants must inform the council and seek approval if a collabo-
rative changes its membership or redefines the issues it will
address.

(b) Communication with council. Communication
between the council and collaborative participants may be
through council staff assigned to serve as a third party neutral
in the collaborative, or through the council manager, subject
to agreement among the participants to the form and sub-
stance of any such communication.

(4) ADR guidelines. In any ADR process, the following
apply unless all participants agree otherwise:

(a) The parties, as their first joint act, will consider any
guidelines or directions by the council, and determine the
ground rules governing the negotiations;

(b) No statement, admission or offer of settlement made
during negotiations is admissible in evidence in any formal
hearing before the council without the consent of the partici-
pants or unless necessary to address the process of the nego-
tiations;

(c) To the extent permitted by law, parties may agree that
information exchanged exclusively within the context of set-
tlement negotiations will be treated as confidential as pro-
vided in a council protective order; and

(d) Participants in a council-sanctioned ADR process
must periodically advise any nonparticipating parties and the
council of any substantial progress made toward settlement.
Participants must immediately advise the council if a council-
sanctioned ADR process is without substantial prospects of
resolving the issue or issues under negotiation.
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NEW SECTION

WAC 463-30-252 Settlement. A settlement is an agree-
ment among two or more parties. Applicants, member agen-
cies, and the counsel for the environment may enter into a set-
tlement concerning any matter. Intervenors may enter into a
settlement agreement subject to any limits and conditions
specified in the council's order granting intervention. Settle-
ments are filed with the council as a proposed resolution of
the issues addressed in the agreement.

(1) Full settlement. An agreement of all parties that
would resolve all issues in a proceeding may be presented as
a full settlement for council review.

(2) Partial settlement. An agreement of all parties on
fewer than all issues in a proceeding may be presented as a
partial settlement for council review, and remaining matters
may be the subject of further council proceedings.

(3) Multiparty settlement. An agreement of some but not
all parties on one or more issues may be offered as their posi-
tion in the proceeding along with the evidence that they
believe supports it.

(4) Notice to council. Parties must advise the council if
they reach a full, partial, or multiparty settlement and may
suggest preferred procedural alternatives for review of the
settlement, subject to the requirements of WAC 463-30-253
and 463-30-254. The council will determine the appropriate
procedure in each proceeding consistent with the require-
ments of WAC 463-30-253 and 463-30-254.

NEW SECTION

WAC 463-30-253 Settlement consideration proce-
dure. The council must have a reasonable opportunity to hear
parties' views on why a proposed settlement should be
approved and adopted, to ask questions of the parties, and to
conduct its processes in an orderly fashion. Parties must,
therefore, consider the timing and the content of their settle-
ment presentation to the council.

(1) Settlement presentation timing. Parties must file a
proposed settlement that allows the council sufficient time
for the filing, review, and approval of any filing.

(2) Settlement presentation contents. When filing a pro-
posed settlement agreement, parties must also file supporting
documentation sufficient to demonstrate to the council that
the proposal is appropriate for adoption.

(a) Supporting documentation should include supporting
evidence; a narrative outlining the scope of the settlement
and its principal aspects; a statement explaining in detail why
the proposal is appropriate for adoption; a summary of its
costs and benefits; and a summary of legal points that bear on
the proposed settlement. The documentation may be in the
form of a memorandum, supporting prefiled testimony, brief,
or other form that serves the same functions.

(b) Parties must make a brief presentation to the council
concerning the proposed settlement and address any legal or
factual matters associated with it. Each party to the settle-
ment agreement must offer to present one or more witnesses
to testify in support of the proposal and to answer questions.
In the case of a contested settlement, parties opposed to the
council's adoption of the proposal may offer to present one or
more witnesses to testify or argue against the proposal.
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NEW SECTION

WAC 463-30-254 Council discretion to accept or
reject a proposed settlement or other agreement. The
council will not delegate to parties the power to make deci-
sions. The council retains the right to exercise its authority in
every adjudicative proceeding to consider any proposed set-
tlement or other agreement of the parties. The council may
decide whether or not to consider a proposed settlement or
agreement. If the council considers a proposed settlement or
agreement, the council may accept it, reject it, or take any
other action the council deems appropriate.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-30-270 Prehearing conference. (1) The
((presiding-offieer)) council upon ((his-erher)) its own
motion or upon request of a party may direct the parties or
their representatives to engage in a prehearing conference or
conferences to consider:

(a) Simplification of issues;

(b) The necessity or desirability of amendments to the
pleadings;

(c) The possibility of obtaining stipulations, admissions
of fact, and admissions of the genuineness of documents
which will avoid unnecessary proof;

(d) Limitations on the number and consolidation of the
examination of witnesses;

(e) Procedural matters;

(f) Distribution of written testimony and exhibits to the
parties prior to the hearing;

(g) The disposition of petitions for leave to intervene in
the proceeding filed pursuant to WAC ((463-30-400)) 463-
30-091 may be ruled upon at a prehearing conference;

(h) Such other matters as may aid in the disposition or
settlement of the proceeding including scheduling the hearing
and determination of the sequence of the subject matter.

(2) Prehearing conferences may be held by telephone
conference call or at a time and place specified by the ((pre-
siding-effieer)) council.

(3) Following the prehearing conference, the presiding
officer shall issue an order reciting the action taken at the
conference, the amendments allowed to the pleadings, ((end))
the agreements made by the parties concerning all of the mat-
ters considered and other matters as appropriate. If no objec-
tion to ((sueh-netice)) the order is filed within ten days after
the date ((sueh-notiee)) the order is mailed, it shall control the
subsequent course of the proceeding unless modified for
good cause by subsequent order.

(4) In any proceeding the ((presiding-offieer)) council
may((-at-his-erherdiseretion;)) conduct a conference prior to
the taking of testimony, or may recess the hearing for such
conference, for the purpose of carrying out the purpose of this
section. The ((presiding-offieer)) council shall state on the
record the results of such conference.

(5) Nothing in this section shall be construed to limit the
right of the council to order a prehearing conference or other
settlement procedure prior to issuance of a notice of hearing.
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AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-30-320 ((Entry-eofinitialand-final-orders:))

Preparation of recommendation to the governor. Every
((deeision-and-order-whetherinitial-orfinal)) recommenda-

tion to the governor shall:

(1) Be correctly captioned to identify the council and
name of the proceeding;

(2) Identify all parties and representatives participating
in the proceeding;

(3) Include a concise statement on the nature and back-
ground of the proceeding;

(4) Contain appropriate numbered findings of fact
((meeting-the-requirements-of REW-34.05-461));

(5) Contain appropriate numbered conclusions of law,
including citations to statutes and rules relied upon;

(6) Contain ((an-initiel-orfinal-order)) a recommendation
disposing of all contested issues;

(7) ((H—applicable;)) Contain such other information
deemed appropriate by the council;

(8) Contain a statement describing the parties' rights to
reconsideration or other administrative relief.

AMENDATORY SECTION (Amending WSR 98-01-084,
filed 12/12/97, effective 1/12/98)

WAC 463-30-335 Petition for reconsideration of rec-
ommendations to the governor. A petition for reconsidera-
tion of a ((final-erderunder REW-34-05-470)) recommenda-
tion to the governor shall be filed with the ((EESEC)) council
manager.

(1) _The petition for reconsideration shall be filed with

the council within twenty days of the date of service of the
recommendation to the governor, unless a different place and
time limit for filing the petition are specified in the recom-
mendation to the governor in its statement describing avail-
able procedures for administrative relief. Copies of the peti-
tion shall be served upon all other parties or their representa-
tives at the time the petition is filed.

(2) The petition for reconsideration shall specify the
challenged portions of the recommendation to the governor

and shall refer to the evidence of record and legal authority
which is relied upon to support the petition.

(3) Any party may file an answer to a petition for recon-
sideration. The answer shall be filed with the council man-
ager within fourteen days after the date of service of the peti-
tion and copies of the answer shall be served upon all other
parties or their representatives at the time the answer is filed.

NEW SECTION

WAC 463-30-345 Recommendation—Transmittal to
governor. Upon the adoption by the council of its recom-
mendations as to the approval or disapproval of an applica-
tion for certification, the council shall forward such recom-
mendations to the governor.
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REPEALER

The following sections of the Washington Administra-
' tive Code are repealed:

WAC 463-30-030 Use of the term "council.”

WAC 463-30-055 Applicant funding of council
members salaries and fringe
benefits for extended adjudi-

cations.

WAC 463-30-280 Attendance by council mem-
bers at prehearing confer-

ences.

Petition for review and
replies.

WAC 463-30-330

Recommendation—Trans-
mittal to governor.

WAC 463-30-390

WAC 463-30-400
WAC 463-30-410
WAC 463-30-420

Intervention.
Participation by intervenor.

Participation by county, city
and port district representa-
tives.

Chapter 463-34 WAC

(FROEEDURE—))PETITIONS FOR RULE MAKING
AND DECLARATORY ORDERS

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-34-010 Purpose ((and-seope-of-this-ehap-

ter)). This chapter sets forth procedures to be followed in
petitions for rule making and for declaratory orders pursuant
to chapter 34.05 RCW.

AMENDATORY SECTION (Amending WSR 90-05-018,

filed 2/13/90, effective 3/16/90)

WAC 463-34-030 Petitions for rule making—
((Fermy)) Content((3)) and filing. ((A)) (1) Petitions for

adoption, amendment, or repeal of a rule may be filed pursu-

ant to RCW 34.05.330 and shall ((generaly-adhere-to-the-fol-
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. 1 einaland losib] os-chatll
filed-with-the—couneil)) include the information required by
WAC 82-05-020. In addition, petitioners are encouraged to

include the information identified in WAC 82-050-020 (1)(c)
and (2).

(2) Petitions for adoption, repeal, or amendment of a rule

must be submitted in accordance with WAC 82-05-030.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-34-050 Petitions for rule making—Con-
sideration ((and-dispesitien)). (1) In accordance with WAC
82-05-040, within a reasonable time of receipt of a petition
for rule making, the council will send the petitioner an
acknowledgment of receipt of the petition and the name and
telephone number of the council’s contact person.

(2) Each petition for the adoption, amendment, or repeal
of a rule shall be considered by the council, and the council
may, in its discretion, solicit comments or invite discussion
concerning the matter prior to disposition of the petition.

((2yHthe-council- denies-the-petitions-the-denial-shall-be
in-writing-and-shall-be-served-upen-the-petitioner:))

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-34-060 Petitions for rule making—Dispo-
sition ((¢#me)). In accordance with RCW 34.05.330 and
WAC 82-05-040. within sixty days after receipt of the peti-
tion((‘s-submission)), the council shall deny the petition in
writing, stating its reasons for the denial, and serve petitioner
with a copy. or initiate rule-making proceedings.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-34-070 Declaratory orders—Form, con-
tent, and filing. A petition for a declaratory order may be
filed pursuant to RCW 34.05.240 to determine the applicabil-
ity to a specified circumstance of a statute, rule. or order
enforceable by the council and shall generally adhere to the
following form:

(1) At the top of the page, centered, shall appear the
wording "before the energy facility site evaluation council.”
On the left side of the page below the foregoing the following
caption shall be set out: "In the matter of the petition of
(name of petitioning party) for a declaratory order." Opposite
the caption shall appear the words "petition for declaratory
order."

(2) The body of the petition shall be set out in numbered
paragraphs:
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(a) The first paragraph shall state the name and address
of the petitioning party.

(b) The second paragraph shall ((state)) identify all stat-
utes, rules, orders, or ((statutes)) other legal requirements that
((may-be-brought-into-the)) are at issue ((by-the-petition)).

(c) Succeeding paragraphs shall set out the facts relied
upon ((ead)) by the ((reasons—for-granting-its-rehief)) peti-
tioner to make the showing required by RCW 34.05.240(1)

and to support the petitioner’s requested outcome.

(d) The concluding paragraph shall specify the ((relief))
outcome sought by the petitioner.

The petition shall be subscribed and verified in the man-
ner prescribed for verification of complaints in the superior
courts of this state.

(3) The original and two legible copies of the petition
shall be filed with the council.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-34-080 Declaratory orders—Procedural
rights of persons in relation to petition. (1) In accordance
with WAC 10-08-251, if a petition for a declaratory order is
set for specified proceedings under RCW 34.05.240 (5)(b),
the ((ageney)) council shall give not less than seven days'
advance written notice of the proceeding to the petitioner and
all persons described in RCW 34.05.240(3). The notice shall
specify the time, date, place, and nature of the proceeding and
shall describe how interested persons may participate.

(2) The council may order that RCW 34.05.410 through
34.05.494 and chapter 463-30 WAC shall apply in a proceed-
ing under this section.

AMENDATORY SECTION (Amending WSR 90-05-018,
filed 2/13/90, effective 3/16/90)

WAC 463-34-090 Declaratory orders—Disposition

((ef-petition)). In accordance with WAC 10-08-252. a
declaratory order entered by the council or a decision by the

council to decline to enter a declaratory order shall be in writ-
ing and shall be served upon the petitioner and all other per-
sons described in RCW 34.05.240(3).

Chapter 463-36 WAC

(BROCEPURE—))AMENDING, TRANSFERRING,
OR TERMINATING A SITE CERTIFICATION

AGREEMENT

AMENDATORY SECTION (Amending Order 87-2, filed
11/19/87)

WAC 463-36-030 Request for amendment. A request
for amendment of ((ar)) a_site certification agreement shall
be made in writing by a certificate holder to the council. The
council will consider the request and determine a schedule
for action at the next feasible council meeting. (Fhe-eounet

feq-aes{—)) The counc1l may, 1f approprlate and requ1red for
full understanding and review of the proposal, secure the
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assistance of a consultant or take other action at the expense
of the certificate holder. The council shall hold one or more
public hearing sessions upon the request for amendment at
times and places determined by the council.

AMENDATORY SECTION (Amending Order 87-2, filed
11/19/87)

WAC 463-36-070 Approval by ((reselution)) council
actlon An amendment request t which ((ehenges-a-technieal

constitutes-no-substantial-alteration)) does not substantially
alter the substance of any provisions of the SCA, ((apd)) or
which is determined not to have ((se)) a significant detrimen-
tal effect upon the environment, shall be effective upon
((sdeption)) approval by the council. Such approval may be
in the form of a council resolution.

AMENDATORY SECTION (Amending Order 87-2, filed
11/19/87)

WAC 463-36-080 Approval by governor. An amend-
ment which substantially alters the substance of any provi-
sion of the SCA or which is determined to have a significant
detrimental effect upon the environment shall be effective
upon the signed approval of the governor ((ef-Washington
state)).

AMENDATORY SECTION (Amending WSR 92-23-012,
filed 11/6/92, effective 12/7/92)

WAC 463-36-100 Transfer of a site certification
agreement. (1)) No site certification agreement, any por-
tion of a site certification agreement, nor any legal or equita-
ble interest in such an agreement issued under this chapter
shall be transferred, assigned, or in any manner disposed of
(including abandonment), either voluntarily or involuntarily,
directly or indirectly, through transfer of control of the certi-
fication agreement or the site certification agreement owner
or project sponsor without express council approval of such
action. In the event a site certification agreement is to be
acquired via a merger, leveraged buy-out, or other change in
corporate or partnership ownership, the successor in interest
must file a formal petition under the terms of this section to
continue operation or other activities at the certificated site.

(@) (1) A certification holder seeking to transfer or
otherwise dispose of a site certification agreement must file a
formal application with the council including information
about the new owner required by WAC ((463-42-065-and
463-42-075)) 463-60-015 and 463-60-075 that demonstrate
the transferee's organizational, financial, managerial, and
technical capability to comply with the terms and conditions
of the original site certification agreement including council
approved plans for termination of the plant and site restora-
tion. The council may place conditions on the transfer of the
certification agreement including provisions that reserve lia-
bility for the site in the original certification holder.

((®Y) (2) If the certification holder is seeking an alterna-
tive disposition of a certificated site, the certification holder
must petition the council for an amendment to its site certifi-
cation agreement pursuant to the provisions of this chapter
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and gain council approval of its alternative disposition plan.
In submitting a request for an alternative disposition of a cer-
tificated site, the certification holder must describe the oper-
ational and environmental effects of the alternative use of the
site on the certified facility. If the proposed alternative use of
the site is inconsistent with the terms and conditions of the
original site certification agreement the council may reject
the application for alternative use of the site.

(3) The council shall require any person who submits an
application to acquire a site certification agreement under
provisions of this section to file a written consent from the
current certification holder, or a certified copy of an order or
judgment of a court of competent jurisdiction, attesting to the
person's right, subject to the provisions of chapter 80.50
RCW et seq. and the rules of this chapter, to possession of the
energy facility involved.

(4) After mailing a notice of the pending application for
transfer of the site certification agreement to all persons on its
mailing list, the council shall hold an informational hearing
on the application. Following the hearing the council may
approve an application for transfer of the site certification
agreement if the council determines that:

(a) The applicant satisfies the provisions of WAC ((463-
42-065-and-463-42-075)) 463-60-015 and 463-60-075;

(b) The applicant is entitled to possession of the energy
facility described in the certification agreement; and

(c) The applicant agrees to abide by all of the terms and
conditions of the site certification agreement to be transferred
and has demonstrated it has the organizational, financial,
managerial, and technical capability and is willing and able to
comply with the terms and conditions of the certification
agreement being transferred.

(5) The council shall issue a formal order either approv-
ing or denying the application for transfer of the site certifica-
tion agreement. If the council denies the request, it shall state
the reasons for its denial.

NEW SECTION

The following sections of the Washington Administra-
tive Code are recodified as follows:

Old WAC Number New WAC Number
463-36-020 463-66-020
463-36-030 463-66-030
463-36-040 463-66-040
463-36-050 463-66-050
463-36-060 463-66-060
463-36-070 463-66-070
463-36-080 463-66-080
463-36-090 463-66-090
463-36-100 463-66-100

REPEALER

The following section of the Washington Administrative
’ Code is repealed:

WAC 463-36-010 Council policy.
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NEW SECTION

WAC 463-38-005 Purpose. (1) This chapter establishes
regulations specifying procedures and other rules which will
be utilized by the council in implementing section 402 of the
Federal Water Pollution Control Act, as amended, 33 U.S.C.
1251 et seq.

(2) The purpose of these regulations is to establish a state
individual permit program, applicable to the discharge of pol-
lutants and other wastes and materials to the surface waters of
the state, which complies with the requirements of chapters
80.50 and 90.48 RCW, EPA, and applicable state laws and
regulations.

(3) These regulations apply to:

(a) Any energy facility for which a certification agree-
ment has been executed pursuant to chapter 80.50 RCW et
seq.; and

(b) Any energy facility for which an application has been
filed with the council for certification pursuant to chapter
80.50 RCW et seq.

(4) The authority for these regulations is based upon
RCW 80.50.040(1), chapter 90.48 RCW, chapter 155, Laws
of 1973, and the act.

AMENDATORY SECTION (Amending Order 114, filed
2/4/77)

WAC 463-38-010 Definitions. As used in this chapter,
the following terms shall have the meanings indicated below:

(1) ((Fhe-term)) "Act" means the Federal Water Pollu-
tion Control Act (FWPCA) as amended, ((Publie-aw-92-
500)) (33 U.S.C. (1314)) 1251, et seq.).

(2) ((Fheterm)) "Administrator” means the administra-
tor of the United States Environmental Protection Agency.

(3) ((:Pbe-tefmiapphe&ble-efﬂuen{—staﬁd&rds—aﬂd—hfm%a-

{4)y—The—term)) "Applicable water quality standards”
means all water quality standards of the state of Washington

to wh1ch adischarge is subject under ((the-set-and-which-have

5)-The-term)) state and federal law, including, but not

limited to, those which are codified in chapters 173-200, 173-
201A. and 173-204 WAC, and 40 CFR 131.36.

(4) "Applicant” shall mean any person who has applied
for an NPDES permit pursuant to ((the-aet-and-seetion462(b)
thereef)) this chapter.

((¢6)Fheterm)) (5) "Certification agreement” means that
binding site certification agreement executed between an

appllcant under chapter 80 50 RCW and the state ((w-hfeh

RGW—SG—SG%O)) and shall contain the condmons set forth
in the NPDES permit to be met prior to or concurrent with the
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construction or operation of any energy facility coming under
chapter 80.50 RCW.

(()-The-temm—"chairman™)) (6) "Chair" means the chair-
man of the energy facility site evaluation council.

(7) "Contiguous zone" means the entire zone established
or_to be established by the United States under Article 24 of
the Convention of the Territorial Sea and the Contiguous
Zone.

(8) ((*he-term)) "Council” means the Washington state
energy facility site evaluation council.

(9) ((Fheterm)) "Council manager" means the individual

holding the position of manager of the council.
(10) "Discharge of pollutant” and the term "discharge of

pollutants” each mean:

(a) Any addition of any pollutant ((te-nevigable-waters))
or combination of pollutants to surface waters of the state
from any point source((s));

(b) Any addition of any pollutant or combination of pol-
lutants to the waters of the contiguous zone or the ocean from
any point source.

((6)-TFhe-term—DOE")) (11) "Domestic wastewater”
means water carrying human wastes, including kitchen, bath,
and laundry wastes from residences, buildings. industrial
establishments or other places, together with such ground
water infiltration or surface waters as may be present.

(12) "Domestic wastewater facility" means all structures,
equipment, or processes required to collect, carry away, treat,

reclaim, or dispose of domestic wastewater together with
such industrial waste as may be present. In case of subsur-
face sewage treatment and disposal, the term is restricted to
mean those facilities treating and disposing of domestic
wastewater only from a septic tank with subsurface sewage
treatment and disposal and an ultimate design capacity

exceeding fourteen thousand five hundred gallons per day at

any common point.
(13) "Ecology"” means the Washington state department

of ecology.
() The-term)) (14) "Effluent limitations” means any
restriction established ((pursuant-to-the-aet)) by the state of

Washington or the administrator on quantities, rates and con-
centrations of chemical, physical, biological and other con-
stituents which are discharged from point sources into ((rav-
igable)) surface waters, the waters of the ((eentigueuszone-or
the-oeean)) state, including schedules of compliance. '
((2—The—term)) (15) "Energy facility” means any

energy facility, as defined in RCW 80.50.014.
(16) "EPA" means the United States Environmental Pro-

tection Agency.

(63 Fhe tem-tencontivesecrotary

)) (17) "General permit" means a permit
which covers multiple dischargers within a designated geo-

graphical area. in lieu of individual permits being issued to

each discharger.
(18) "Governor" ((shall)) means the governor of the state

of Washington.
(G5 s Jiced " Jisel
oy Heas—atotalvelume-of less—than-50,000-galens—en
every-day-of the-year;
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“F-Theterm)) (19) "Municipality” means a city, town,
county, district, association, or other public body created by
or pursuant to state law and having jurisdiction over disposal
of sewage. industrial wastes, or other wastes. or an Indian

tribe or an authorized Indian tribal organization, or a desig-
nated and approved management agency under section 208 of
the Federal Water Pollution Control Act (FWPCA).

(20) "National Pollutant Discharge Elimination System
(NPDES)" means the national system for the issuance of per-
mits under section 402 of the act and includes the Washing-
ton state program (set forth in chapter 151, Laws of 1973) for
participation in said system which has been approved by the
administrator in whole pursuant to section 402 of the act.

(8> Fhe-term)) (21) "New source” means any build-
ing, structure, facility or installation from which there is or
may be the discharge of pollutants, the construction of which

is commenced ((after-the-publication-of propesed-regulations

of-the-net)):

(a) After promulgation of standards of performance
under section 306 of the act which are applicable to such
sources; or

(b) After proposal of standards of performance in accor-

dance with section 306 of the act which are applicable to such

source, but only if the standards are promulgated in accor-
dance with section 306 within one hundred twenty days of

their proposal.

((69)-The—term)) (22) "NPDES application” means the
uniform national forms for application for a NPDES permit
(including subsequent additions, revisions or modifications
duly promulgated by the administrator pursuant to the act) as
((adepted)) prescribed by the council for use in the Washing-
ton state NPDES program.

((20)Fhe-term)) (23) "NPDES form" means any issued
NPDES permit, ((refuse-aetion-applieation;)) the NPDES

application and the NPDES reporting form, and any uniform
national form developed for use in the NPDES program as
prescribed in regulations promulgated by the administrator.

((2)-Fhe-term)) (24) "NPDES permit” means the per-
mit incorporated in the certification agreement issued by the
council which regulates the discharge of pollutants pursuant
to section 402 of the act.
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((22)-The-term)) (25) "NPDES program” means that

program of the state of Washington pursuant to section 402 of
the act.

((€23)Fhe-term)) (26) "NPDES reporting form" or "dis-
charge monitoring report” means the uniform national forms
(including subsequent additions, revisions or modifications
duly promulgated by the administrator pursuant to the act) for
reporting data and information pursuant to monitoring and
other conditions of NPDES permits.

((24) Frororm “permitecmeans any-persorrwho-has

issued-under-the Refuse-Aet:

29)-The-term)) (27) "Permit” means an authorization,
license. or equivalent control document issued by the council
to implement this chapter. "Permit” does not include any per-
mit which has not yet been the subject of final council action,
such as a "draft permit” or a "proposed permit.”

(28) "Person" means an individual, corporation, partner-
ship, association, state, municipality, commission, or politi-

cal subdivision of a state, local, state, or federal government
agency, industry, firm, individual or any other entity whatso-

ever.
(29) "Point source" means any discernible, confined and
discrete conveyance, including, but not limited to, any pipe,

ditch, channel, tunnel, conduit, well, discrete fissure, con-

tainer, rolling stock, concentrated animal feeding operation,
landfill leachate collection system, or vessel or other floating
craft, from which pollutants are or may be discharged. This
term does not include return flows from irrigated agriculture
or agricultural storm water runoff.

(30) "Pollutant” means dredged spoil, solid waste, incin-
erator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock, sand. cellar dirt
and industrial, municipal, and agricultural waste discharged
into water. This term does not mean:

(a) Sewage from vessels within the meaning of section
312 of the act; or

(b) Water, gas, or other material which is injected into a
well to facilitate production of oil or gas, or water derived in
association with oil or gas production and disposed of in a
well., if the well used either to facilitate production or for dis-
posal purposes is approved by authority of the state in which
the well is located, and if such state determines that such
injection or_disposal will not result in the degradation of
ground or surface water resources.

(31) "Regional administrator" means the EPA's region X
administrator.

[19]
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b)y-Theterm)) (32) "State” means ((2)) any of the fifty
states, the District of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands, and the
Trust Territory of the Pacific Islands.
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peHutants-)) (33) "Storm water discharge associated with
industrial activity” means the discharge from any conveyance

that is used for collecting and conveying storm water and that
is directly related to manufacturing, processing or raw mate-

rials storage areas at an industrial facility. For energy facili-
ties, the term includes. but is not limited to, storm water dis-

charges from industrial facility yards: immediate access
roads and rail lines used or traveled by carriers of raw mate-
rials, manufactured products. waste material, or by-products

used or created by the facility: material handling sites; refuse
sites: sites used for the application or disposal of process

Washington State Register, Issue 04-21

drainage from the excluded areas is not mixed with storm
water drained from the above described areas. The following
additional categories of facilities are considered to be engag-
ing in "industrial activity":

(a) Facilities subject to storm water effluent limitations
guidelines, new source performance standards, or toxic pol-
lutant effluent standards under 40 CFR subchapter N;

(b) Facilities where construction activity includes clear-
ing. grading and excavation, except operations that result in
the disturbance of less than five acres of total land area. Con-
struction activity also includes the disturbance of less than
five acres of total land area that is a part of a larger common

plan of development or sale if the larger common plan will

ultimately disturb five acres or more.
(34) "Surface waters of the state” means all waters

defined as "waters of the United States” in 40 CFR 122.2 that
are within the boundaries of the state of Washington. This
includes lakes, rivers, ponds, streams, inland waters, wet-
lands, ocean, bays, estuaries, sounds, and inlets.

(35) In the absence of other definitions as set forth
herein, the definitions as set forth in 40 CFR 122.2 and

122.26(b) shall be used.

NEW SECTION

WAC 463-38-025 Authorization required. No waste
materials or pollutants may be discharged from any energy
facility as defined in WAC 463-76-010 into surface waters of
the state, except as authorized pursuant to this chapter or as
authorized by the council pursuant to its authority under
chapter 80.50 RCW for coverage under a general permit pro-
mulgated by ecology.

AMENDATORY SECTION (Amending Order 114, filed
2/4177)

WAC 463-38-031 Application filing with the council.
(1) For each energy facility ((deseribed-in—-WAC-463-38-
020(3))) proposing to commence a discharge of pollutants to
surface waters of the state, there shall be filed with the coun-
cil:

(a) A complete ((Refuse-Aet)) NPDES application ((as

regional-administratoror;)) at the time of submitting an
application for site certification to the council pursuant to
RCW 80.50.071, for proposals to discharge wastewater or

waste waters (as defined in 40 CFR 401); sites used for the
storage and maintenance of material handling equipment;
sites used for residual treatment, storage, or disposal; ship-
ping and receiving areas; manufacturing buildings; storage
areas (including tank farms) for raw materials, and intermedi-
ate and final products; and areas where industrial activity has
taken place in the past and significant materials remain and
are exposed to storm water. For the purposes of this subsec-
tion, material handling activities include storage, loading and
unloading, transportation, or conveyance of any raw material,

intermediate product, final product, by-product or waste
product. The term excludes areas located on facility lands
separate from the facility's industrial activities, such as office

buildings and accompanying parking lots as long as the

L
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storm water to surface waters of the state. Applicants may
seek coverage for storm water discharge associated with con-
struction activity or storm water from areas located on facil-

ity lands separate from the facility's industrial activities, such
as office buildings and accompanying parking lots, as long as

the drainage from the excluded areas is not mixed with storm
water drained from the areas described in WAC 463-76-

010(33) under a NPDES storm water general permit, promul-
gated by ecology. Any subsequent determination of such an
NPDES application's adequacy shall not affect the council's

finding that a complete application pursuant to RCW 80.50.-
070 has been received.

(b) A complete NPDES application ((re-ater—than—60
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for any energx facrllty and not covered above shall be ﬁled
either:

(i) No less than ((380)) one hundred eighty days in
advance of the day on which it desires to commence the dis-
charge of pollutants((5)); or((:))

(ii) In sufficient time prior to the commencement of the
discharge of pollutants to insure compliance with the require-

ments of section 306 of the act, ((er—w-rt-h—aﬂy—apphe&ble-zeﬂ-

(b}%(e)—ef—t-he—&et)) and other applrcable water quallty stan-
dards and applicable effluent standards and limitations.

(2) Each person requesting an NPDES permit from the
council shall be required to submit additional information as
determined necessary by the council after ((aRefuse-Aeter))
an NPDES application has been filed and reviewed by the

council. Information shall be provided in sufficient detail
such as to fulfill the requirements of 40 CFR 122.26(c).

(3) If ((aRefuse-Aet-or)) an NPDES application is deter-
mined to be incomplete or otherwise deficient, the NPDES
portion of any application filed pursuant to RCW 80.50.070
shall not be processed until ((sueh-time-as)) the applicant has
supplied the missing information or otherwise corrected the
deficiency.

(4) The council shall not consider any NPDES applica-
tion for a energy facility ((me%uded—wrthm—W—A:GA—éS—BS—O%O
33bY)) until and unless an application for certification is
filed with the council pursuant to RCW 80.50.070.

(5) Each NPDES application will be submitted on such
form as specified by the council.

AMENDATORY SECTION (Amending Order 114, filed
24/77)

WAC 463-38-032 Signature form. ((Any-NRDESform

)] Ap_r_)hcatlons All permrt agpllcatrons shall be srgned as

follows:

WSR 04-21-013

(a) For a corporation. By a responsible corporate officer.
For the purpose of this section, responsible corporate officer
means:

(i) A president, secretary, treasurer, or vice-president of

the corporation in charge of a principal business function, or
any other person who performs similar policy or decision-
making functions for the corporation; or

(ii) The manager of one or more manufacturing, produc-
tion, or operating facilities, provided, the manager is autho-
rized to make management decisions which govern the oper-
ation of the regulated facility including having the explicit or
implicit duty of making major capital investment recommen-
dations. and initiating and directing other comprehensive
measures to assure long term environmental compliance with
environmental laws and regulations; the manager can ensure
that the necessary systems are established or actions taken to
gather complete and accurate information for permit applica-
tion requirements; and where authority to sign documents has
been assigned or delegated to the manager in accordance with
corporate procedures;

(b) For a partnership or sole proprietorship. By a general
partner or the proprietor, respectively; or

(c) For a municipality, state. federal, or other public

agency. By either a principal executive officer or ranking
elected official. For purposes of this section, a principal

executive officer of a federal agency includes:
(i) The chief executive officer of the agency; or
(ii) A senior executive officer having responsibility.
(2) All reports required by permits. and other informa-

tion requested by the council shall be signed by a person
described in subsection (1) of this section, or by a duly autho-

rized representative of that person. A person is a duly autho-
rized representative only if:

(a) The authorization is made in writing by a person

described in subsection (1) of this section;

(b) The authorization specifies either an individual or a

position having responsibility for the overall operation of the
regulated facility or activity such as the position of facility
manager, operator of a well or a well field. superintendent,
position of equivalent responsibility. or an individual or posi-
tion having overall responsibility for environmental matters
for the company (a duly authorized representative may thus
be either a named individual or any individual occupying a
named position); and

(c) The written authorization is submitted to the council.

(3) Changes to authorization. If an authorization under
subsection (2) of this section is no longer accurate because a
different individual or position has responsibility for the
overall operation of the facility. a new authorization satisfy-
ing the requirements of subsection (2) of this section must be
submitted to the council prior to or together with any reports,
information, or applications to be signed by an authorized
representative.

(4) Certification. Any person signing a document under
subsection (1) or (2) of this section shall make the following
certification:

"I certify under penalty of law that this document

and all attachments were prepared under my direc-

tion or_supervision in accordance with a system

designed to assure that qualified personnel properly
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gather and evaluate the information submitted.
Based on my inquiry of the person or persons who

manage the system. or those persons directly

responsible for gathering the information, the infor-
mation submitted is, to the best of my knowledge
and belief, true. accurate, and complete. I am aware
that there are significant penalties for submitting
false information, including the possibility of fine
and imprisonment for knowing violations."

AMENDATORY SECTION (Amending Order 114, filed
2/4177)

WAC 463-38-033 Tentative determination on
NPDES permits. (1) The council shall formulate and prepare
tentative determinations with respect to an NPDES applica-
tion in advance of public notice as to the proposed issuance or
denial of the NPDES permit. Such tentative determination
shall be made no later than six months after receipt of a com-
plete NPDES application, or such later time as determined by
the council. Such tentative determination shall include at
least the following:

(a) A proposed determination to issue or deny an NPDES
permit for the discharge described in the ((Refuse-Aet-er))
NPDES application; and

(b) If the proposed determination in paragraph 1 of this
sectlon is to issue the NPDES permlt the followmg ((addi-

- aneit)

shall be mcluded in the tentatlve determmatlon:
(i) Proposed effluent limitations, identified pursuant to
WAC ((463-38-053)) 463-76-053(1)((+x:

G—A—prepesed—sehedule—of—eomplinnee—ineluding
. o . X : it} !
654)); and

((63)) (i) A brief description of any other proposed
special conditions (other than those required pursuant to
WAC ((463-38-055)) 463-76-055) which will have a signifi-
cant impact upon the discharges described in the NPDES
application.

(2) The council shall organize the tentative determina-
tion prepared pursuant to paragraph 1 of this section into a
draft NPDES permit.

AMENDATORY SECTION (Amending Order 114, filed
2/4/77)

WAC 463-38 034 Fact sheets. (1) ((Fer—e¥efy—d+s-

ye&r—)) The counc1l shall prepare and mclude in any public
notice given pursuant to WAC ((463-38-041)) 463-76-041 a
fact sheet with respect to the ((Refuse-Aet-or)) NPDES appli-
cation described in the public notice. Such fact sheet shall
include at least the following;:

(a) The type of facility or activity which is subject of the

application;
(b) A sketch or detailed description of the location of the

discharge described in the NPDES application;

((65))) () A quantitative description of the type of dis-
charge described in the NPDES application which includes at
least the following:

Permanent
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(i) The rate and frequency of the proposed discharge; ((if
the-diseharge-is-eontinuous;—the)) as average daily flow in
gallons per day or million gallons per day and whether the
flow is continuous or intermittent;

(ii) For thermal discharges ((subjeet-to-limitation-under

the-set)), the estimated maximum, minimum and average
summer and winter temperatures ((in-degrees-FEahrenheit));
and

(iii) The average daily discharge in pounds per day, or
other appropriate units, of any pollutants which are present in
significant quantities or which are subject to limitations or
prohibition under this chapter and RCW 90.48.010, 90.54.-
020 and sections 301, 302, 306 or 307 of the act and regula-
tions published thereunder;

((€e))) (d) The tentative determinations required under
WAC ((463-38-033)) 463-76-033.

er-A-fuller—deseription—than—that—given—in-the—publie
notiee)) (e) The legal and technical grounds for the tentative

determination. including an explanation of how conditions
meet both the technology-based and water quality-based

requirements of the act and chapters 90.48. 90.52, and 90.54
RCW;

(D The effluent standards and limitations applied to the
proposed discharge:

(g) The applicable water guality standards, including
identification of the uses for which receiving waters have
been classified by ecology:

(h) How the draft permit addresses use or disposal of
residual solids generated by wastewater treatment; and

(1) A description of the procedures to be used by the
council in formulating final determinations for an NPDES
permit, which shall include, but not be limited to:

(i) Thirty day comment period required by WAC ((463-
38-041)) 463-76-041(2);

(ii) Procedures for requesting a public hearing and the

nature thereof; and

(iii) Any other procedures by which the public may par-
ticipate, either directly or through counsel for the environ-
ment, in the formulation of the final determinations, includ-
ing the availability of any environmental assessments or
detailed statements of environmental impact and any public
hearings which may be held by the council prior to the final
determination on the ((Refuse-Aeter)) NPDES application.

(2) The name of any person or group will be added to a
mailing list upon request for receipt of copies of fact sheets.
A fact sheet will be sent to the applicant and each person or
group on such mailing list. Each person or group on such
mailing list will be sent notice of any subsequent revision of
the permit or fact sheet.

AMENDATORY SECTION (Amending WSR 91-03-090,
filed 1/18/91, effective 2/18/91)

WAC 463-38-041 Public notice((previsions)). (1)
((Netices—shal-be-eirenlated)) The council shall circulate
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notice of the NPDES application and tentative determination
w1thm the geographlcal areas of the proposed d1scharge((—

' eml—elfeu-l-aaeﬂ——sae-h)) C1rculatlon ((mey)) shall mclude
((any)) one or ((alt)) more of the following:

(a) Posting for a period of thirty days in the post office
and public places of the municipality nearest the premises of
the applicant in which the effluent source is located;

(b) Posting for_a period of thirty days at or near the
entrance of the applicant's principal place of business and in
nearby places;

(c) Posting on the council's internet website;
(d) Publishing in a major local newspaper of general cir-

culation.

(2) Any persons may, within thirty days following the
date of the public notice, submit their written views on the
tentative determinations with respect to the NPDES applica-
tion. All written comments submitted during the ((30)) thirty-
day comment period shall be retained by the council and con-
sidered in their final determination with respect to the
NPDES applications. The period for comments may be
extended at the discretion of the council.

(3) The contents of public notice of application for
NPDES permits shall include at least the following:

(a) Name, address and telephone number of ((egeney
issuing-the-publie-netiee)) the council;

(b) Name and address of applicant;

(¢) Brief description of applicant's activities or opera-
tions which result in the discharge described in the NPDES
application (e.g., thermal electric power generating facility
stationary or floating);

(d) Name of waterway to which each discharge is made
and a short description of the location of each discharge on
the waterway, indicating whether such discharge is new, a
modification, or an existing discharge;

(e) A statement of the tentative determination to issue or
deny an NPDES permit for the discharge described in the
NPDES application;

(f) A brief description of the procedures for the formula-
tion of final determinations, including the ((30)) thirty-day
comment period required by paragraph (2) of this section and
any other means set forth in WAC ((463-38-634)) 463-76-
034 (1)((¢e3)) -

(g) Address and telephone number of state or interstate
agency premises at which interested persons may obtain fur-
ther information, request a copy of the draft permit prepared
pursuant to WAC ((463-38-033)) 463-76-033(2), request a
copy of the fact sheet described in WAC ((463-38-634)) 463-
. 76-034 and inspect and copy NPDES forms and related doc-
uments at a reasonable charge.

(4) The council shall notify the applicant and persons
who have submitted written comments or requested notice of
the final permit decision. This notification shall include
response to comments received and reference to the proce-

dures for contesting the decision.
(5) Public and agency notice will be given as set forth

below:

(a) ((Netice-shall-be-mailed)) The council shall mail the
notice to any person or group carried on the mailing list iden-
tified in WAC ((463-38-634)) 463-76-034(2). Upon written
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request, the name of any person or group shall be added upon
written request to a mailing list for distributing copies of
notices for all NPDES applications within the state or within
a certain geographical area.

(b) At the time of issuance of public notice pursuant to
((WAC-463-38-041)) this section a fact sheet will be sent to:

(1) Any other state whose waters may be affected by the
issuance of the NPDES permit and to any interstate agency
having water quality control authority over waters which may
be affected by the issuance of a permit and, upon request,
providing such state and interstate agencies with a copy of the

NPDES application and a copy of the proposed permit pre-

pared pursuant to WAC ((463-38-033)) 463-76-033(2). Each
affected state and interstate agency shall be afforded an
opportunity to submit written recommendations to the coun-
cil and to the regional administrator, which shall be duly con-
sidered by the council in accordance with the policies, provi-
sions and regulations of the act, chapter 80.50 RCW et seq.,
and chapter 34.05 RCW et seq.

(11) The dlstnct engmeer of the Army Corps of Engmeers

)) the Umted States FlSh

and Wildlife Service, the United States National Oceanic and
Atmospheric Administration - Fisheries, the state depart-
ments of ecology, fish and wildlife. natural resources. and
social and health services, the office of archaeology and his-
toric preservation office, applicable Indian tribes and any
other applicable government agency.

(iii) Any other federal, state or local agency ((ereny
affected-county)), Indian tribe, upon request and shall pro-

vide such agencies an opportunity to respond, comment or
request a public hearing pursuant to WAC ((463-38-042))

463 76-042. ((Suehageneies-shallinelude-atleast-the-folow-

AMENDATORY SECTION (Amending WSR 91-03-090,
filed 1/18/91, effective 2/18/91)

WAC 463-38-042 Public hearings. (1) ((An¥)) The
applicant, any affected state, any affected interstate agency,
any affected county, any interested agency, any affected
tribe, person or group of persons, or the regional administra-
tor may request of or petition the council for a public hearing
((to-be-held-with-respect-to-an NPDES-applieation)) on the
council's tentative determination under WAC 463-76-033.

Any such request or petition for public hearing shall be filed '

within thirty days after the giving of public notice pursuant to
WAC ((463-38-041)) 463-76-041. Said request or petition
shall indicate the interest of the party filing such request and
the reasons why it is thought that a hearing is warranted.

(2) A public hearing shall be held if there is a significant
public interest (including the filing of request(s) or petition(s)
for such hearmg) in holdmg such a hearmg ((I-nst:&ﬂees—ef
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(3) Any hearings brought pursuant to this section shall be
held in the geographical area of the proposed discharge or
other appropriate area, in the discretion of the council, and
may, as appropriate, consider related groups of permit appli-
cations.

(4) Any public hearings held hereunder will be con-
ducted in accordance with provisions of RCW 80.50.090,
chapter 34.05 RCW et seq., and regulations promulgated
thereunder.

(5) Public notice of any hearing held pursuant to WAC
((463-38-042)) 463-76-042 (1) through (4) shall be circulated
at least as widely as was the notice of the NPDES application
and shall include at least the following:

(a) Notice shall be published in at least one major local
newspaper of general circulation within the geographical area
of the discharge;

(b) Notice shall be sent to all persons and government
agencies which received a copy of the notice or the fact sheet

 ((for-the-NPDES-applieation));

(c) Notice shall be mailed to any person or group upon

| request; and

(d) Notice shall be effected pursuant to subparagraphs
(a) and (c) of this paragraph at least [thirty] days in advance
of the hearing. The council may give notice of a public hear-
ing concurrent with public notice given pursuant to WAC
((463-38-041)) 463-76-041.

(6) The contents of public notice of any hearing held pur-
suant to WAC ((463-38-042)) 463-76-042 (1) through (4)
shall include at least the following notice which meets the
requirements of this section:

(a) Name, address and phone number of the council;

(b) Name and address of each applicant whose applica-
tion will be considered at the hearing;

(c) Name of waterway to which each discharge is made
and short description of the location of each discharge on the
waterway;

(d) A brief reference to the public notice issued for each
NPDES application, including identification number and date
of issuance (where applicable);

(e) Information regarding the time and location for the
hearing;

(f) The purpose of the hearing;

(g) A short and plain statement of the matters asserted;

(h) Address and phone number of premises at which
interested persons may obtain further information, request a
copy of each draft NPDES permit prepared pursuant to WAC
((463-38-033)) 463-76-033(2) above, request a copy of each
fact sheet prepared pursuant to WAC ((463-38-034)) 463-76-
034, and inspect a copy NPDES forms and related docu-
ments; and

(i) A brief description of the nature of the hearing,
including the rules and procedures to be followed.

(7) The council shall cause a record to be made of all
hearings required pursuant to this section. The record may be
stenographic, mechanical, or electronic.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending Order 114, filed
2/4177)

WAC 463-38-043 Public access to information. (1)
All (NBDBESferms)) records relating to NPDES applications
(including the draft NPDES permit prepared pursuant to
WAC ((463-38-033)) 463-76-033(2) or any public comment
upon those ((ferms)) records pursuant to WAC ((463-38-

041)) 463-76-041(2)) shall be available to the public for
inspection and copying ((at-a—neminal-charge—Any-other
records;reports;plans-or-information-received-by-the-couneil

l . . eipation-n-the-NEDES pre

accordance-with-existing-law)) consistent with WAC 463-06-
110 - Copying and fees.

(2) Any information (other than effluent data) received
by the council and contained in any NPDES forms, or other
records, reports or plans shall be protected as confidential
upon a showing by any person that such information if made

public would divulge methods or processes entitled to protec-
tlon as trade secrets of such person ((If—hewever—th&mfer—

seefets-)) Clalms of conﬁdentlahty for the followmg 1nforma-

tion will be denied:

(a) The name and address of any permit applicant or per-
mittee;
b) Permit applicants, permits, and effluent data;

(c) Information required by NPDES application forms
pursuant to WAC 463-76-031 may not be claimed confiden-
tial.

(3) Any information afforded confidential status
((whether-ernotcontained-inan- NRPDESform)) shall be dis-
closed upon request to the regional administrator or his
authorized representative who shall maintain the disclosed
information as confidential.
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(4) The council shall provide facilities for the inspection
of nonconfidential information relating to NPDES forms dur-
ing normal business hours of the council at its headquarters
and shall insure that state employees will comply with
requests for such inspection as soon as is reasonably possible
without undue interference with council business. The
((executive-seeretary)) council manager shall insure that a
machine or device for the copying of papers and documents
is available for a reasonable fee as determined by the council.

AMENDATORY SECTION (Amending Order 86-1, filed
12/17/86)

WAC 463-38-051 General conditions. (1) Any
NPDES permit shall be issued for a period of not longer than
five years, which period shall start on the date of issuance of
said permit. Review and reissuance of this authorization per
WAC 463-76-061 to discharge wastewater, storm water, and
sanitary sewer wastes and any related changes to the site cer-
tification agreement shall not require approval of the gover-

nor. However, the permittee shall inform the council at least
((380)) one hundred eighty days prior to any initiation of such
a discharge.

(2) The decision to approve or reject, and on what condi-
tions an NPDES permit shall be issued, shall be in conform-
ance with the requirements of this ((seetien)) chapter. A
majority vote of council members ((listed-in RCW-86-56:630
€3))) shall resolve any dispute and shall determine the
approval or rejection of ((#RefuseAetor)) an NPDES appli-
cation.

AMENDATORY SECTION (Amending Order 114, filed
2/4177)

WAC 463-38-052 Prohibited discharges. (1) No dis-
charge regulated under the act shall be made by energy facil-
ities subject to the jurisdiction of the council unless autho-
rized by an NPDES permit issued pursuant to these regula-
tions.

(2) No NPDES permit may be issued by the council
((shal-autherize-amy-persente)):

(a) ((Piseharge)) When the conditions of the permit do
not provide for compliance with the applicable requirements

of the act, or regulations promulgated under the act:
(b) When the applicant is required to obtain a state certi-

fication under section 401 of the act and 40 CFR 124.53 and
that certification has not been obtained or waived;

(c) When the imposition of conditions cannot ensure
compliance with the applicable water quality requirements of
Washington state;

(d) For the discharge of any radiological, chemical or
biological warfare agent or high-level radioactive waste into

((mavigable)) surface waters of the state;

((6Y)) (e) For the discharge of any pollutants which the
secretary of the Army acting through the chief, Corps of
Engineers, finds would substantially impair anchorage and
navigation in waters subject to the jurisdiction of the Corps of
Engineers;

((€ey)) (f) For the discharge of any pollutant to which the
regional administrator has objected in writing pursuant to any

[25]
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right to object provided the administrator in section 402(d) of -

the act;

((¢8))) () For discharge from a point source any pollut-
ant which is in conflict with the plan or amendment thereto
approved pursuant to section 208(b) of the act;

(h) For the discharge of any pollutant subject to a toxic

pollutant discharge prohibition under section 307 of the act;
(i) For any discharge to the territorial sea, the waters of

the contiguous zone, or the oceans in the following circum-
stances:

. . . . . i
(i) Before the promulgation of guidelines under section

403(c) of the act, unless the council determines permit issu-

ance to be in the public interest:

(i) After promulgation of guidelines under section

403(c) of the act, when insufficient information exists to -

make a reasonable judgment whether the discharge complies

with them;
(i) To a new source or a new discharger, if the discharge

from its construction or operation will cause or contribute to

a violation of water quality standards. The owner or operator
of a new source or new discharger proposing to discharge
into a water segment which does not meet applicable water

<

quality standards or is not expected to meet those standards

even after the application of effluent limitations required by

sections 301 (b)(1)(A) and 301 (b)(1)(B) of the act, and for .

which the state has performed a pollutants load allocation for
the pollutant to be discharged. must demonstrate, before the

close of comment period, that:

(i) There are sufficient remaining pollutant load alloca-

tions to allow for the discharge; and

(ii) The existing dischargers into that segment are sublec

to compliance schedules designed to bring the segment into

compliance with applicable water quality standards. The .

council may waive the submission of information by the new

source or new discharger required by (i) of this subsection if
the council determines that the council already has adequate ™

information to evaluate the request.
development of limitations to meet the criteria of this para-
graph is to be included in the fact sheet;

An explanation of the '

L

(k) Discharge any dangerous waste as defined in the 4

Dangerous waste regulations, chapter 173-303 WAC. into a
subsurface disposal system such as a well or drainfield.

AMENDATORY _SECTION (Amending Order 114, filed
2/4177)

WAC 463-38-053 Effluent limitations, water quality '
standards and other requirements for NPDES permits. '
(1) Any NPDES permit issued by the council shall apply and .
insure compliance with all of the following, whenever appll- '
cable:

All known, available, and reasonable methods of

)

t

treatment; including effluent limitations established under (
sections 301, 302, 306, and 307 of the act. The effluent lim-

‘o
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itations shall not be less stringent than those based upon the

treatment facility design efficiency contained in approved
engineering plans and reports or approved revisions thereto.

The effluent limitations shall reflect any seasonal variation in
industrial loading;
(b) Any more stringent limitation, including those:

(i) Necessary to meet water quality standards, treatment
standards or schedules of compliance established pursuant to
any state law or regulation under authority preserved to the
state by section 510 of the act; or

(ii) Necessary to meet any applicable federal law or reg-
ulation other than the act or regulations thereunder; or

(iii) Required to implement any applicable water quality
standards; such limitations to include any legally applicable
requirements necessary to implement total maximum daily
loads established pursuant to section 303(d) and incorporated
in the continuing planning process approved under section
303(e) of the act and any regulations and guidelines issued
pursuant thereto;

((¢e))) (iv) Prevent or control pollutant discharges from
facility site runoff, spillage or leaks. sludge or waste disposal,
or materials handling or storage: and

(v) Meet the permit by rule provisions of the state dan-

gerous waste regulation, WAC 173-303-802 (4) or (5).

(c) Any more stringent legal applicable requirements
necessary to comply with a plan approved pursuant to section
208(d) of the act; and

((€B)) (d) Prior to promulgation by the administrator of
applicable effluent standards and limitations pursuant to sec-
tions 301, 302, 306 and 307 of the act, such conditions as the
council determines are necessary to carry out the provisions
of the act.

(2) In any case where an issued NPDES permit applies
the effluent standards and limitations described in paragraph
1 of this section, the council shall make a finding that any dis-
charge authorized by the permit will not have reasonable
potential to violate applicable water quality standards and
will have prepared some exphcnt verlﬁcatlon of that ((faet—k)

tent-with-applicable-waterquality-standards)) finding.

(3) In the application of effluent standards and limita-
tions, water quality standards and other legally applicable
requirements pursuant to ((paragraphs)) subsections (1) and
(2) ((hereef)) of this section, each issued NPDES permit shall
specify:

(a) Average and maximum daily quantitative or other
appropriate limitations for the level of pollutants in the autho-
rized discharge. The average and maximum daily quantities
must be made by weight except where the parameters are
such that other measures are appropriate;

(b) If a dilution zone is authorized within which water
quality standards are modified. the dimensions of such dilu-

tion zone.
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AMENDATORY SECTION (Amending Order 114, filed

2/4177)
WAC 463-38-054 Schedules of compliance. (1) (a
ditien-te-the-applicationof the-effluent standards-and-limi

limitations-water-quality-standards;-end-other legally-apph-
eable-requirements:)) With respect to any discharge which is
found by the council not to be in compliance with applicable
effluent standards and limitations, applicable water quality
standards, or other legally applicable requirements listed in
WAC ((463-38-653)) 463-76-053 (1)(({d)}e})) (b) and (c),
the permittee shall be required to take specific steps to
achieve compliance with the following:

(a) Any legally applicable schedule of compliance con-
tained in:

(i) Applicable effluent standards and limitations;

(i) ((H-mere-stringent;)) Water quality standards; or

(iii) ((H—mere—stringent;)) Legally applicable require-
ments listed in WAC ((463-38-053-(1)d)te))) 463-76-053; or

(b) In the absence of any legally applicable schedule of
compliance, the permittee shall take the required steps in a
reasonable period of time, such period to be consistent with
the guidelines and requirements of the act.

(2) In any case where the period of time for compliance
specified in paragraph (1)(a) of this section exceed nine
months, a schedule of compliance shall be specified in the
permit which will set forth interim requirements and the dates
for their achievement; however, in no event shall more than
nine months elapse between interim dates. If the time neces-
sary for completion of the interim requirement (such as con-
struction of a treatment facility) is more than nine months and
is not readily divided into stages of completion, interim dates
shall be specified for the submission of reports of progress
toward completion of the interim requirement. For each
NPDES permit schedule of compliance, interim dates and the
final date of compliance shall, to the extent practicable, fall
on the last day of the months of March, June, September and
December.

(3) Either before or up to ((34)) fourteen days following
each interim date and the final date of compliance, the per-
mittee shall provide the council with written notice of the per-
mittee's compliance or noncomphance with the interim or
final requirement.

(4) If a permittee fails or refuses to comply with an
interim or final requirement in a permit, such noncompliance
shall constitute a violation of the permit for which the council
may modify or revoke the permit or take direct enforcement
action.

AMENDATORY SECTION (Amending Order 114, filed
2/4177)

WAC 463-38-055 Other terms and conditions. In
addition to the requirements of WAC ((463-38-051-463-38-
052-ard463-38-053)) 463-76-051, 463-76-052 and 463-76-
053, each issued NPDES permit shall require that:
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(1) All discharges authorized by the NPDES permit shall
be consistent with the terms and conditions of the permit; any
facility expansions, production increases or process modifi-
cations which would result in new or increased discharges of
pollutants must be reported to the council by submission of a
new NPDES application or supplement thereto or, if such dis-
charge does not violate effluent limitations specified in the
NPDES permit, by submission to the council of notice of
such new or increased discharges of pollutants; any discharge
of any pollutant more frequent than or at a level in excess of
that identified and authorized by the NPDES permit shall
constitute a violation of the terms and conditions of the
NPDES permit;

(2) The permit may be modified, suspended or revoked
in whole or in part during its terms for cause including, but
not limited to, the following:

(a) Violation of any term or condition of the NPDES per-
mit;

(b) Obtaining an NPDES permit by misrepresentation or
failure to disclose fully all relevant facts; ((end))

(c) A change in any condition that requires either a tem-
porary or permanent reduction or elimination of the permitted
discharge; and

(d) A determination that the permitted activity endangers

human health or the environment, or contributes to water
quality standards violations.

(3) The permittee shall allow the council or its autho-
rized representative upon the presentation of credentials and
at reasonable times:

(a) To enter upon permittee's premises in which an efflu-
ent source is located or in which any records are required to
be kept under terms and conditions of the NPDES permit;

(b) To have access to and copy at reasonable cost any
records required to be kept under terms and conditions of the
NPDES permit;

(c) To inspect any monitoring equipment or method
required in the NPDES permit; or

(d) To sample any discharge of pollutants.

(4) The permittee shall at all times maintain a good
working order and operate as efficiently as possible any facil-
ities or systems of control installed by the permittee to
achieve compliance with the terms and conditions of the
NPDES permit.

(5) If a toxic effluent standard or prohibition (including
any schedule of compliance specified in such effluent stan-
dard or prohibition) is established under section 307(a) of the
act for a toxic pollutant which is present in the permittee's
discharge and such standard or prohibition is more stringent
than any limitation upon such pollutant in the NPDES permlt

se—ne&f-y—fhe)) pemnttee hall comply w1th that tox1c efﬂuen

standard or prohibition even if this permit has not vet been

modified to incorporate the requirement.

~AMENDATORY SECTION (Amending Order 114, filed
2/14177)

WAC 463-38-061 Reissuance of NPDES permits. (1)
Any permittee shall make application for reissuance of an

WSR 04-21-013

NPDES permit((s)) or continuation of discharges after the
expiration date of ((his)) the NPDES permit by filing with the
council an application for reissuance of ((his)) the permit at
least ((480)) one hundred eighty days prior to its expiration.

the perrmitice to-the council; exeept that the couneilin-its-dis
eretion *mf’l *equl“e. o8 a"d’le’ ol Fe’.]ﬂ“;;ee] St ’eq].“es:]a

NPDESforms:))

(2) The scope and manner of any review of an applica-
tion for reissuance of an NPDES permit by the council shall
be sufficiently detailed as to insure the following:

(a) That the permittee is in compliance with or has sub-
stantially complied with all of the terms, conditions, require-
ments and schedules of compliance of the expired NPDES
permit;

(b) That the council has up-to-date information on the
permittee’s production levels, permittee's waste treatment
practices, and the nature, content and frequencies of permit-
tee's discharge, either pursuant to the submission of new
forms and applications or pursuant to monitoring records and
reports ((resubmitted)) submitted to the council by the per-
mittee and;

(c) That the discharge is consistent with applicable efflu-
ent standards and limitations, water quality standards, and
other legally applicable requirements listed in WAC ((463-
38-053)) 463-76-053 (1) and (2), including any additions to,
or revisions or modifications of, such effluent standards and
limitations, water quality standards, or other legally applica-
ble requirements during the term of the permit.

(3) The notice and procedures specified in WAC ((463-
38-041-and-463-38-042)) 463-76-041 and 463-76-042 are
applicable to each request for reissuance of an NPDES per-
mit.

-)) When
a permittee has made tlmelv and sufficient application for the

renewal of a permit, an expiring permit remains in effect and
enforceable until the application has been denied or a replace-

ment permit has been issued by the council pursuant to WAC
463-76-0625 - Permit issuance.

AMENDATORY SECTION (Amending Order 114, filed
2/4/77)

WAC 463-38-062 Modification of NPDES permit. (1)
After notice and opportunity for a public hearing, any permit
issued under the NPDES can be modified, suspended or
revoked ((fer-eause;)) in whole or in part during its term for
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cause including, but not limited to, the causes listed in WAC
463-76-055(2).

(2) The council may, upon request of a permittee, revise
or modify a schedule of compliance in an issued NPDES per-
mit if the council determines good and valid cause exists for
such revision and if within ((30)) thirty days following
receipt of notice from the council, the regional administrator
does not object in writing.

(3) Any such modifications shall be executed by the
council and the permittee in the same manner as the NPDES
permit was executed, including full compliance with the
requirements of WAC ((463-38-041,463-38-042-and-463-
38-043)) 463-76-041, 463-76-042 and 463-76-043.

NEW SECTION

WAC 463-38-0625 Permit issuance. Any permit
issued by the council pursuant to this chapter shall become an
attachment to a site certification agreement. For an energy
facility proposal requiring the execution of a governor-
approved site certification agreement, the permit shall be
effective upon the governor's approval and execution of the
site certification agreement. For existing facilities under the
jurisdiction of the council, revisions, modifications or reissu-
ance of the NPDES permit shall be effective when approved
by the council and signed by the chair.

AMENDATORY SECTION (Amending Order 114, filed
2/4/7T)

WAC 463-38-064 Transmission to regional adminis-
trator of proposed NPDES permit. (1) Each proposed
NPDES permit will be transmitted to the regional administra-
tor in accordance with the following procedures:

(a) A copy of the proposed NPDES permit, including any
and all terms, conditions, requirements or documents which
are a part of the proposed permit or which affect the authori-
zation by the proposed permit of the discharge of pollutants
except as to classes, types or sizes within any category of
point sources waived in writing by the regional administrator.

(b) The regional administrator shall be provided a
ninety-day period, unless waived in advance, in which to
comment upon, make recommendations with respect to, or
object in writing to the issuance of the proposed permit pur-
suant to any right to object provided the administrator in sec-
tion 402 (d)(2) of the act. No permit shall be issued if the
regional administrator objects in writing to the issuance of
such permit pursuant to any such right within said period,
unless such objection is waived or withdrawn by the regional
administrator in writing. Should no such objection be
received within said period, it shall be presumed that the
administrator has no objection to the issuance of the proposed
permit.

(2) Immediately following execution by the applicant
and the state, a copy of every issued NPDES permit ((imsme-
diate ing-execution-by-the-applieant-and-the )
along with any and all terms, conditions, requirements or
documents which are a part of such NPDES permit or which
will affect the authorization of the discharge of pollutants
will be sent to the regional administrator.

e}
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AMENDATORY SECTION (Amending Order 114, filed
2/4/17)

WAC 463-38-065 Monitoring and enforcement. (1)

(a) Any discharge authorized by a permit may be subject
to such monitoring requirements as may be reasonably
required by the council. including the installation. use, and
maintenance of monitoring equipment or methods (including,
where appropriate, biological monitoring methods). These
monitoring requirements would normally include:

(ii) Pollutants (either directly or indirectly through the
use of accepted correlation coefficients or equivalent mea-
surements) which are subject to limitation, reduction, or
elimination under the terms and conditions of the permit;

(iii) Pollutants which the council finds could have a sig-
nificant impact on the quality of waters of the state: and

(iv) Pollutants specified by the administrator, in regula-
tions issued pursuant to the act, as subject to monitoring.

(b) Each effluent flow or pollutant required to be moni-
tored pursuant to (a) of this subsection shall be monitored at
intervals sufficiently frequent to yield data which reasonably
characterizes the nature of the discharge of the monitored

effluent flow or pollutant.
Variable effluent flows and pollutant levels may be mon-

itored at more frequent intervals than relatively constant
effluent flows and pollutant levels which may be monitored
at less frequent intervals.

(c) Monitoring of intake water, influent to treatment

facilities. internal waste streams, and/or receiving waters may
be required when determined necessary by the council to ver-

ify compliance with net discharge limitations or removal

requirements. to verify that proper waste treatment or control
practices are being maintained, or to determine the effects of
the discharge on the surface waters of the state.

(2) Recording of monitoring activities and results. Any
permit which requires monitoring of the authorized discharge
shall require that:

(a) The permittee shall maintain records of all informa-
tion resulting from any monitoring activities required of them
in their permit:

(b) Any records of monitoring activities and results shall
include for all samples:

(i) The date. exact place, and time of sampling:

(ii) The dates analyses were performed;

(iii) Who performed the analyses:

(iv) The analytical techniques/methods used; and

(v) The results of such analyses; and

(c) The permittee shall be required to retain for a mini-
mum of three years any records of monitoring activities and
results including all original strip chart recording for contin-
uous monitoring instrumentation and calibration and mainte-
nance records. This period of retention shall be extended dur-
ing the course of any unresolved litigation regarding the dis-
charge of pollutants by the permittee or when requested by
the council or regional administrator.

(3) Reporting of monitoring results.

(a) The permittee shall periodically report (at a fre-
quency of not less than once per year) on the proper reporting
form, the monitoring results obtained pursuant to monitoring
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requirements in a permit. In addition to the required report-
ing form, the council at jts discretion may require submission

of such other results as it determines to be necessary.
(b) Monitoring reports shall be signed by:

(i) In the case of corporations, by a responsible corporate
officer or his duly authorized representative, if such represen-
tative is responsible for the overall operation of the facility

from which the discharge originates.
(i) In the case of a partnership, by a general partner.

(iii) In the case of a sole proprietorship, by the propri-
etor.

(iv) In the case of a municipal, state or other public facil-
ity. by either a principal executive officer, ranking elected
official, or other duly authorized employee.

(4) Use of registered or accredited laboratories.

(a) Except as established in (b) of this subsection, moni-

toring data submitted to the council in accordance with this

chapter shall be prepared by a laboratory accredited under the
provisions of chapter 173-50 WAC. These requirements are
effective and binding on all permittees under the authority of
rule, regardless of whether they have been included as condi-

tions of a permit.
(b) The following parameters need not be done by an

accredited or registered lab:
(i) Flow;
(ii) Temperature;
(iii) Settleable solids;
iv) Conductivity, except that conductivity shall be
accredited if the laboratory must otherwise be registered or
accredited:

' (v) pH. except that pH shall be accredited if the labora-

tory must otherwise be registered or accredited;

(vi) Turbidity, except that turbidity shall be accredited if

the laboratory must otherwise be registered or accredited: and
(vii) Parameters which are used solely for internal pro-
cess control.

(5) Compliance monitoring. The council ((hereby-dele-

gates-to-the- DOE-the)) may establish an interagency contract
with ecology for compliance monitoring activities of water

discharges under a certification agreement which incorpo-

rates the NPDES permit. ((As-aresult-ofsaid-monitoring
. i ’ . - . - . . . ..- . .

- , 4 Suel orshall i inofh .
eonfirmed-or-meodified-by-the-eouneil)) Monitoring and/or
appropriate enforcement activities by ecology are authorized
by WAC 463-70-060(1).

(a) Enforcement activities regarding the NPDES pro-

gram, including the levying of civil and criminal fines per-

’ (6) Enforcement.
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taining to all energy facilities where the permit is issued by

the council, shall be undertaken by the council, with assis-

tance from ecology, the attorney general, or the prosecuting

attorney. as appropriate.
(b) Pursuant to the provisions of RCW 80.50.150 -

Enforcement of compliance penalties, the council shall take

or initiate such actions to enforce the terms of any site certifi-
cation agreement and the incorporated NPDES permit. The
council may take any or all of the following actions:

(i) Assess or sue to recover in court such civil fines, pen-

alties, and other civil relief as may be appropriate for the vio-
lation by any person of:

(A) Any effluent standards and limitations or water qual-
ity standards;

B) Any permit or term or condition thereof:
(C) Any filing requirements;
(D) Any duty to permit or carry out inspection, entry, or
monitoring activities; or

(E) Any rules, regulations, or orders issued by the coun-

ii) Request the prosecuting attornev to seek criminal
sanctions for the violation of any permits or conditions
thereof without the necessity of a prior revocation of the per-
mit;

iii) Request the prosecuting attorney to seek criminal
sanctions for the violation by such persons of:

A) Any effluent standards and limitations or water qual-

ity standards;

(B) Any permit or term condition thereof: or

(C) Any filing requirements.

(iv) Seek criminal sanctions against any person who
knowingly makes any false statement, representation, or cer-

tification in any form or any notice or report required by the

terms and conditions of any issued permit or knowingly ren-

ders inaccurate any monitoring device or method required to
be maintained by the council.

(v) Enter any premises in which an effluent source is
located or in which records are required to be kept under

terms or conditions of a_permit, and otherwise be able to

investigate, inspect, or monitor any suspected violations of
water quality standards, or effluent standards and limitations,
or of permits or terms or conditions thereof.

AMENDATORY SECTION (Amending Order 114, filed
2/4177)

WAC 463-38-080 Transmittal of data to regional
administrator. (1) ((Eepies-o£-NRDES)) A complete
NPDES form or relevant portions of any forms received by

the council as outlined below shall be transmitted to the
regional administrator((

£8))) upon receipt by the council((;

).

(2) The regional administrator may object in writing to
deficiencies in any NPDES application or reporting form
((received-by-him)) and to ((kave)) required such deficiency
to be corrected, so long as ((ke)) the administrator acts to

inform ((by-writtenletter)) the council by letter within twenty
days after ((his)) receipt Qf the NPDES application or report-

cil.
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ing form. If the regional administrator's objection relates to or from other diversified investments over which the recipi-
an NPDES application, the council will send to the regional ent does not know the identity of the primary source of
administrator ((will-be-sent)) any information necessary to income.

correct the deficiency. If the regional administrator so
requests, the council will not issue the NPDES permit until NEW SECTION
they receive notice from the regional administrator that the -

deficiency has been corrected, which notice shall not be with- The following sections of the Washington Administra-
held for more than ((30)) thirty days. tive Code are recodified as follows:

(3) For all minor discharges, the council may require the

operator of such a discharge to submit NPDES application Old WAC Number New WAC Number
forms or such other information as may be requested by the 463-38-010 463-76-010
regional administrator. 463-38-031 463-76-031
(4) On the last day of the mor}ths of Febmag_ . May, 463-38-032 463-76-032
August, and November, the council shall transmit to the 463-76.0
regional administrator a list of all instances in the previous 463-38-033 63-76-033
ninety days of failure or refusal of a permittee to comply with 463-38-034 463-76-034
an interim or final requirement._Such list shall be available to 463-38-041 463-76-041
$Z qu})ll;c f:)lr i;lsfpectio? or copyingh a}ndtsha::g Z(:‘ntainca(l)tnllea;?t 463-38-042 463-76-042
ollowing info on_each instan non -
_ the-loZowing Information on each nstalce SLRORSSIP 463-38-043 463-76-043
= (a) Name and address of each noncomplying permittee; 463-38-051 463-76-051
=Z: (b) A short description of the instance of noncompliance 463-38-052 463-76-052
E (e.g.. failure to submit preliminary plans. figlay in com- 463-38-053 463-76-053
=8 mencement of construction of treatment facility, failure to 463-38-054 463-76-054
notify the council of compliance with an interim requirement,
etc.); 463-38-055 463-76-055
(c) A short description of any actions or proposed actions 463-38-061 463-76-061
by the permittee or the council to comply or enforce compli- 463-38-062 463-76-062
ance with the intep'm or. final rQ.uiremept‘; and ' 463-38-063 463-76-063
(d) Any details which explain or mitigate an instance of
noncompliance with an interim or final requirement. 463-38-064 463-76-064
463-38-065 463-76-065
AMENDATORY SECTION (Amending Order 114, filed 463-38-080 463-76-080
2/4/77) 463-38-090 463-76-090
WAC 463-38-090 Conflict of interest. No member of
the council shall have received, or has during the previous PEALER

two years received, a significant portion of his income

directly or indirectly from permit holders or applicants for an The following sections of the Washington Administra-

NPDES permit under the jurisdiction of this council. tive Code are repealed:
) (1) For thq purposes of this section, the term "metpber" WAC 463-38-020 Scope and purpose.
includes any individual who has or shares authority to
approve permit applications or portions thereof, either in the WAC 463-38-030 NPDES application and ten-
first instance or on appeal. tative determination.

(2) For the purpose of this section, the tevm "permi ho'd- WAC 463-38-040 Notice, hearings and infor-
ers or applicants for a permit" shall not include any depart- mation accessibility.
ment or agency of a state government.

(3) For the purposes of this section, the term "significant WAC 463-38-050 NPDES permit contents.
portion of his income" shall mean ten percent of gross per- . .
sonal income for a calendar year, except that it shall mean WAC 463-38-060 NPDF]S permits review and
fifty percent of gross personal income for a calendar year if appea’.
the recipient is over ((69)) sixty years of age and is receiving
such portion pursuant to retirement pension or similar NEW SECTION

arrangement.

(4) For the purposes of this section, the term "income”
includes retirement benefits, consultant fees and stock divi-
dends. o _ 0ld WAC Number New WAC Number

(5) For the purposes of this section, income is not
received "directly or indirectly from permit holders or appli- 463-39-005 463-78-005
cants for a permit" if it is derived from mutual fund payments 463-39-010 463-78-010

The following sections of the Washington Administra-
tive Code are recodified as follows:

Permanent {301
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463-39-020 463-78-020
463-39-030 463-78-030
463-39-070 463-78-070
463-39-090 463-78-090
463-39-095 463-78-095
463-39-100 463-78-100
463-39-105 463-78-105
463-39-115 463-78-115
463-39-120 463-78-120
463-39-135 463-78-135
463-39-140 463-78-140
463-39-170 463-78-170
463-39-230 463-78-230

AMENDATORY SECTION (Amending Order 82-5, filed
12/22/82)

WAC 463-40-010 Purpose. The energy facility site
evaluation council, under authority ((invested)) vested in it
by chapter 80.50 RCW is charged with the responsibility of
adopting rules sufficient to ((the-proteetion-of)) protect the
public and the environment from the effects of dangerous
wastes generated at energy facilities subject to chapter 80.50
RCW.

AMENDATORY SECTION (Amending Order 82-5, filed
12/22/82)

WAC 463-40-040 Monitoring and enforcement. The
council will contract with the department of ecology
((€POEy)) for the monitoring activities for dangerous wastes
regulated by this chapter under a certification agreement. As
a result of said monitoring activities, DOE shall report to the
council any activity by a permittee which in its judgment
requires the initiation of appropriate enforcement activities
by the council. The council shall then take or initiate action to
enforce the terms of any certification agreement. This in no
way shall restrict any enforcement by other public agencies
and officials under existing law. If (BOE)) the department of
ecology determines that immediate action is needed to
enforce the act or any statute or regulation derived therefrom,
it shall report immediately to the chairman who shall initiate
such immediate enforcement action as may be necessary.
Such action shall remain in effect until confirmed or modi-
fied by the council.

NEW SECTION

The following sections of the Washington Administra-
tive Code are recodified as follows:

Old WAC Number New WAC Number
463-40-010 "~ 463-74-010
463-40-020 463-74-020
463-40-030 463-74-030
463-40-040 463-74-040
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Chapter 463-42 WAC

(PROCEDURE—GHIBELINES—))APPLICATIONS
" FORSITE CERTIFICATION

Subpart A - General

AMENDATORY SECTION (Amending WSR 92-23-012,
filed 11/6/92, effective 12/7/92)

WAC 463-42-010 Purpose ((end-seepe)). This chapter
sets forth guidelines for preparation of applications for
energy facility site certification pursuant to chapter 80.50

RCW. Applications for siting energy facilities must contain
information regarding the standards required by chapter 463-

62 WAC.

The application shall provide the council with informa-
tion regarding the applicant, the proposed project design and
features, the natural environment, and the built environ-
ment(( } inati i
tien)). This information shall be in such detail as determined
by the council to enable the council to go forward with its

- application review.

The council encourages applicants to consult with appro-
priate agencies for guidance in gathering sufficient detailed

informatjon, and development of comprehensive mitigation
plans, for inclusion in their application.

AMENDATORY SECTION (Amending WSR 92-23-012,
filed 11/6/92, effective 12/7/92)

WAC 463-42-012 General—Organization—Index.
Except as may be otherwise approved by the council and
except as otherwise provided below with respect to applica-
tions covering nuclear power plants, the contents of the appli-
cation shall be organized in the same order as these guide-
lines. '

(1) To aid in the council's review under SEPA and chap-
ter 463-47 WAC, WAC ((463-42-302)) 463-60-302 through
((463-42-382)) 463-60-372 are similar to the elements
required in an environmental impact statement.

(2) In the case of an application covering a nuclear power
plant, the environmental report prepared for the nuclear regu-
latory commission may be substituted for the comparable
sections of the site certification application, provided that the
environmental report is supplemented as necessary to comply
with this chapter and that an index is included listing these
guidelines in order and identifying where each applicable
guideline is addressed.

NEW SECTION

WAC 463-42-021 Council recognizes pressing need
for energy facilities. RCW 80.50.010 requires the council to
"recognize the pressing need for increased energy facilities.”
For that reason, applications for site certification need tiot
demonstrate a need for the energy facility.
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AMENDATORY SECTION (Amending WSR 92-09-013,
filed 4/2/92, effective 5/3/92)

WAC 463-42-055 General—Form and number of
copies. (1) Applications shall be on 8-1/2 by 11" sheets, in
loose-leaf form with a hard cover binder. The applicants shall
supply ((thirty—five)) a sufficient number of copies of the
application to the council, the number to be determined by
the council in consultation with its staff, consultants and the
applicant. The applicants shall also supply two copies to
each county, two copies to each city, and one copy to each
port district in which the proposed project would be located.
In addition, one copy shall be supplied to each intervenor on
admission to the proceedings. Information later submitted
shall be by page-for-page substitutions suitable for insertion
in the application binder, bearing the date of the submission.

(2) An applicant shall also provide the council copies of
its application in a digital format for use in personal comput-
ers. Digital format shall be determined by the council in con-
sultation with its staff, consultants and the applicant.

(3) At the time of submittal of the application, the appli-

cant shall submit one copy of the applicable land use plans
and zoning ordinances for the project site.

AMENDATORY SECTION (Amending Order 87-1, filed
2/11/87)

WAC 463-42-075 General—Assurances. The applica-
tion shall set forth insurance, bonding or other arrangements
proposed in order to mitigate for damage or loss to the phys-
ical or human environment caused by project construction,
operation, abandonment, termination, or when operations
cease at the completion of a project's life. The application
shall describe the applicant’s commitment to the require-

ments of chapter 463-72 WAC, Site restoration and preserva-
tion.

AMENDATORY SECTION (Amending Order 81-5, filed
10/8/81)

WAC 463-42-085 General—Mitigation measures. (1)
Mitigation measures summary. The application shall
((deseribe)) summarize the impacts to each element of the
natural or built environment and the means to be utilized to
minimize or mitigate possible adverse impacts ((en-the-phys-
ieal-or-human-environments)) during construction, operation,

and_decommissioning of the proposal, all associated facili-
ties, and any alternatives being brought forward.

(2) Fair treatment. The application shall describe how
the proposal’s design and mitigation measures ensure that no
group of people. including any racial, ethnic, or socioeco-
nomic group, bear a disproportionate share of the environ-

mental or socioeconomic impacts resulting from the con-
struction and operation of the proposed facility.

NEW SECTION

WAC 463-42-101 General—Consultation. (1) Preap-
plication consultation. The application shall summarize all
consultation that the applicant has conducted with local, state
and federal agencies and governments, Indian tribes, non-

Permanent
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profit organizations and community citizen and interest
groups prior to submittal of the application to the council.

(2) Meaningful involvement. The application shall
describe all efforts made by the applicant to involve the pub-
lic, regardless of race, ethnicity, or socioeconomic status,
prior to submittal of the application to the council. The appli-
cation shall also set forth information for contacting local
interest and community groups to allow for meaningful
involvement of all people, regardless of race, ethnicity or
socioeconomic status. For example, such information may
include contacts with local minority radio stations and news
publications.

AMENDATORY SECTION (Amending Order 81-5, filed
10/8/81)

WAC 463-42-105 General—Graphic material. It is
the intent that material submitted pursuant to these guidelines
shall be descriptive and shall include illustrative graphics in
addition to narration. This requirement shall particularly
apply to subject matter that deals with systems, processes,
and ((speeial)) spatial relationships. The material so submit-
ted shall be prepared in a professional manner and in such
form and scale as to be understood by those who may review
1t.

NEW SECTION

WAC 463-42-116 General—A mendments to applica-
tions, additional studies, procedure. (1) Applications to the
council for site certification shall be complete and shall
reflect the best available current information and intentions
of the applicant.

(2) Amendments to a pending application must be pre-
sented to the council at least thirty days prior to the com-
mencement of the adjudicative hearing, except as noted in
subsection (3) of this section.

(3) Within thirty days after the conclusion of the hear-
ings, the applicant shall submit to the council, application
amendments which include all commitments and stipulations
made by the applicant during the adjudicative hearings.

(4) After the start of adjudicative hearings, additional
environmental studies or other reports shall be admitted only
for good cause shown after petitions to the council or upon
request of the council, or submitted as a portion of prefiled
testimony for a witness at least thirty days prior to appear-
ance.

NEW SECTION

WAC 463-42-117 General-—Applications for expe-
dited processing. (1) Request for expedited processing.
Requests for expedited processing shall be accompanied by a
completed environmental checklist delineated in WAC 197-
11-960. The request for expedited processing shall also
address the reasons for which the following are not signifi-
cant enough to warrant a full review of the application for
certification under the provisions of chapter 80.50 RCW:

(a) The environmental impact of the proposed energy
facility;

(b) The area potentially affected;
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(c) The cost and magnitude of the proposed energy facil-
ity; and

(d) The degree to which the proposed energy facility rep-
resents a change in use of the proposed site. .

(2) Contents. Applications for expediting processing
submitted to the council in accordance with the requirements
of chapter 463-43 WAC must address all sections of chapters
463-60 and 463-62 WAC.

(3) Fees. The applicant shall submit those fees and costs
for independent consultant review and application processing
pursuant to RCW 80.50.071 (1)(a) and (b) and chapter 463-
58 WAC with the understanding that any unexpended por-
tions shall be returned to the applicant at the completion of
application processing.

Subpart B - Proposal

AMENDATORY SECTION (Amending Order 82-6, filed
12/22/82)

WAC 463-42-135 Proposal—Legal descriptions and
ownership interests. (1) Principal facility((:)). The applica-
tion shall contain a legal description of the site to be certified
and shall identify the applicants and all nonprivate ownership
interests in such land.

(2) ((Aneillary)) Associated and transmission facili-

ties((2)). For those facilities described in RCW 80.50.020 ©)
and (7) the application shall contain the legal metes and
bounds description of the preferred centerline of the corridor
necessary to construct and operate the facility contained
herein, the width of the corridor, or variations in width
between survey stations if appropriate, and shall identify the
applicant's and others’ ownership interests in lands over
which the preferred centerline is described and of those lands
lying equidistant for 1/4 mile either side of such center line.

AMENDATORY SECTION (Amending Order 82-6, filed
12/22/82)

WAC 463-42-155 Proposal—Energy transmission
systems. (( i i tterta-util

80-50 0-C63-and v h-are-p be-constry )
The application shall identify the federal, state, and industry
criteria used in the conceptual design, route selection, and

construction for all facilities identified in RCW 80.50.020 6)
and (7). and shall indicate how such criteria are met.

AMENDATORY SECTION (Amending WSR 92-09-013,
filed 4/2/92, effective 5/3/92)

WAC 463-42-165 Proposal—Water supply ((sys-
tem)). (( i i i
water-intakes-and-asseciated-facilities:)) (1) Water intake and

conveyance facilities. The application shall describe the
location and type of water intakes. water lines. pipelines and

certification is being requested.
(2) Water supply and usage alternatives.

[33]
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a) The applicant shall consider water supply alterna-

tives, including use of reclaimed water, water reuse projects,

and conservation methods. The application shall describe all

supply alternatives considered, including the associated cost
of implementing such alternatives, and the resulting benefits

and penalties that would be incurred.

(b) The application shall include detailed information
regarding using air cooling as an alternative to consumptive

water use, including associated costs.

(c) The application shall describe water conservation
methods that will be used during construction and operation

of the facility.
(3) Water rights and authorizations. An applicant pro-

posing to use surface or ground water for the facility shall

describe the source and the amount of water required during

construction and operation of the energy facility and shall do
one or more of the following:

(a) Submit a water use authorization or a contractual
right to use water supplied by a municipal corporation or

other water purveyor; or

(b) Submit a water right permit or water right certificate
issued by the department of ecology for the proposed facility
in an amount sufficient to meet the need of the facility. If the
permit and/or certificate has been issued five vears prior to
the submittal date, the applicant shall provide evidence that
the water right permit is in good standing, or that the certifi-
cate has not relinquished through nonuse: or

(c) For applicatio