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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER

Documents are arranged within each issue of the Register according to the order in which they are filed in the code
reviser’s office during the pertinent filing period. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence within an issue’s material.

2. PROPOSED, ADOPTED, AND EMERGENCY RULES OF STATE AGENCIES AND INSTITUTIONS OF
HIGHER EDUCATION

The three types of rule-making actions taken under the Administrative Procedure Act (chapter 34.05 RCW) may be
distinguished by the size and style of type in which they appear.

(a) Proposed rules are those rules pending permanent adoption by an agency and are set forth in eight point type.
(b) Adopted rules have been permanently adopted and are set forth in ten point type.

(c) Emergency rules have been adopted on an emergency basis and are set forth in ten point oblique type.

3. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly
and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i) underlined material is new material;
(ii) deleted material is ((}imed—e g+t

(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

4. EXECUTIVE ORDERS, COURT RULES, NOTICES OF PUBLIC MEETINGS

Material contained in the Register other than rule-making actions taken under the APA does not necessarily conform
to the style and format conventions described above. The headings of these other types of material have been edited for
uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code reviser’s

office.

5. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty days after the rules and the agency order
adopting them are filed with the code reviser’s office. This effective date may be delayed or advanced and
such an effective date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the
agency. They remain effective for a maximum of one-hundred-twenty days from the date of filing.

(¢) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

6. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].

7. INDEX AND TABLES

A combined subject matter and agency index and a table of WAC sections affected may be found at the end of each
issue.
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WSR 89-22-027
EMERGENCY RULES
DEPARTMENT OF LABOR AND INDUSTRIES
[Order 89-10—Filed October 26, 1989, 11:3]1 a.m.]

Date of Adoption: October 26, 1989.

Purpose: To ensure a healthful and safe workplace for
all employees in Washington state. State-initiated
changes to comply with Washington State SSB 5681
which amends chapter 49.26 RCW relating to asbestos
projects, to correct terminology and to make new legis-
lative requirements available in WAC standards for
enforcement.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-62-07703, 296—62-07707, 296—
62-07712, 296-62-07721, 296-62-07753, 296—65-001,
296-65-003, 296-65-005, 296-65-010, 296-65-015,
296—65-020, 296-65-025 and 296-65-030.

Statutory Authority for Adoption: Chapters 34.04
[34.05] and 49.17 RCW and chapter 1-21 WAC.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: These amendments are be-

ing adopted to comply with 1989 Washington State SSB
5681. Emergency adoption is necessary to provide im-
mediate safety and health protection to the worker in
Washington state.

Other Findings Required by Other Provisions of Law
as Precondition to Adoption or Effectiveness of Rule:
These rules were initially adopted emergency on July 1,
1989, and effective for 120 days (October 28, 1989). The
rules were subsequently taken to public hearing on Au-
gust 10, 1989, permanently adopted on October 10,
1989, and effective November 24, 1989. This emergency
adoption is being filed to cover the period October 28,
1989, through November 24, 1989.

Effective Date of Rule: Immediately.

October 26, 1989
Joseph A. Dear
Director

AMENDATORY SECTION (Amending Order 87-24
[89-03], filed 11/30/87 [5/15/89])

WAC 296-62-07703 DEFINITIONS. For the pur-
pose of WAC 296—62-077 through 296—-62-07753:

(1) "Action level" means an airborne concentration of
asbestos of 0.1 fiber per cubic centimeter (f/cc) of air
calculated as an eighthour time-weighted average.

(2) "Air lock™ means a system for ingress or egress to
minimize air movement between a contaminated area
and an uncontaminated area, consisting of an enclosure
with two curtained doorways at least six feet apart un-
less space prohibits.

(3) T"Asbestos" includes chrysotile, amosite,
crocidolite, tremolite asbestos, anthophyllite asbestos,
actinolite asbestos, and any of these minerals that have
been chemically treated and/or altered.

(3]
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(4) " Authorized person" means any person authorized
by the employer and required by work duties to be
present in regulated areas.

(5) "Clean room" means an uncontaminated room
having facilities for the storage of employees' street
clothing and uncontaminated materials and equipment.

(6) ((*Competent-person’ means onc who-is capabie

296=62=07712(33.)) "Certified asbestos supervisor"

means an individual certified by the department under
WAC 296-65-012. This person shall be capable of
identifying existing asbestos hazards in the workplace
and have the authority to take prompt corrective mea-
sures to eliminate them, as specified in WAC 296—62—
020(6). The duties of the asbestos supervisor include at
least the following: Establishing the negative—pressure
enclosure, mini—enclosure, glove bag, or any other engi-
neering control used in an asbestos removal or
encapsulation operation, ensuring the integrity of the
control being used, supervising any employee monitoring
required by the standard, ensuring that all employees
involved in removal or encapsulation of asbestos wear
the appropriate protective equipment, are trained in the
use of appropriate methods of exposure control, and use
the hygiene facilities and decontamination procedures
specified in the standard; and ensuring that engineering
controls in use are in proper operating condition and are
functioning properly.

(7) "Curtained doorway" means overlapping plastic
sheeting curtains, at least four mils in thickness, con-
structed and used at entrance and exit of regulated ar-
eas, and designed to restrict the movement of air from
one area to another.

(8) "Decontamination area" means an enclosed area
adjacent and connected to the regulated area and con-
sisting of an equipment room, shower area, and clean
room, which is used for the decontamination of workers,
materials, and equipment contaminated with asbestos.

(9) "Demolition” means the wrecking or taking out of
any loadsupporting structural member and any related
razing, removing or stripping of asbestos products.

(10) "Department” means the department of labor
and Industries.

(11) " Director" means the director of the department
of labor and industries or his/her authorized
representatives.
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(12) "Employee exposure” means that exposure to
airborne asbestos that would occur if the employee were
not using respiratory protective equipment.

(13) "Equipment room" means a contaminated room
located within the decontamination area that is supplied
with impermeable bags or containers for the disposal of
contaminated protective clothing and equipment.

(14) "Fiber" means a particulate form of asbestos,
five micrometers or longer, with a length—to—diameter
ratio of at least three to one.

(15) "High—efliciency particulate air (HEPA) filter"
means a filter capable of trapping and retaining at least
99.97 percent of all monodispersed particles of 0.3
micrometers mean aerodynamic diameter or larger.

(16) "Regulated area" means an area established by
the employer to demarcate areas where airborne con-
centrations of asbestos exceed, or can reasonably be ex-
pected to exceed, the permissible exposure limit. The
regulated area may take the form of (a) a temporary
enclosure, as required by WAC 296-62-07711, or (b)
an area demarcated in any manner that minimizes the
number of employees exposed to asbestos.

(17) "Removal" means the taking out or stripping of
asbestos or materials containing asbestos.

(18) "Renovation" means the modifying of any exist-
ing structure, or portion thereof, where exposure to air-
borne asbestos may result.

(19) "Repair" means overhauling, rebuilding, recon-
structing, or reconditioning of structure or substrates
where asbestos is present.

(20). (("—Sma-l#scak,—shortdmﬁmro;maﬁons“-mcam

e o R 4 o ie-di ’
canmotexceed-ten-linearfeet:

1)) "Structural member" means any load-sup-
porting or nonlead-supporting member of a facility such
as beams, walls and ceilings.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 87-24,
filed 11/30/87)

WAC 296-62-07707 IDENTIFICATION. ((Fhe
; e L o ; tod

296=62=67753:)) (1) Before authorizing or allowing any

(4]
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construction, renovation, remodeling, maintenance, re-
pair, or demolition project an_owner or owner's agent
shall perform or cause to be performed a good faith in-
spection to determine whether materials to be worked on
or removed contain asbestos. The inspection shall be
documented by written report maintained on file, and
made available upon request to the director.

Note:

Such good faith inspection is not required if the owner or
owner's agent is reasonably certain that asbestos will not be
disturbed by the project or the owner or owner's agent assumes
that the suspect material contains asbestos and handles the
material in accordance with WAC 296-62-077 through 296—
62-07753.

(2) The owner or owner's agent shall make available
to any contractor submitting a bid to undertake any
construction, renovation, remodeling, maintenance, re-
pair, or demolition project, the written report document-
ing the inspection required by subsection (1) of this sec-
tion or a written statement either of the reasonable cer-
tainty of nondisturbance of asbestos or of assumption of
the presence of asbestos.

(3) Any owner or owner's agent who fails to comply
with subsections (1) and (2) of this section shall be sub-
ject to a mandatory fine of not less than two hundred
fifty dollars for each violation. Each day the violation
continues shall be considered a separate violation. In ad-
dition, any construction, renovation, remodeling, mainte-
nance, repair, or demolition which was started without
meeting the requirements of this section shall be halted
immediately and cannot be resumed before meeting such
requirements.

(4) No contractor may commence any construction,
renovation, remodeling, maintenance, repair, or demoli-
tion project without receiving a copy of the written re-
sponse or statement required in subsection (2) of this
section. Any contractor who begins any project without
the copy of the written report or statement shall be sub-
ject to a mandatory fine of not less than two hundred
fifty dollars per day. Each day the violation continues
shall be considered a separate violation.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order 87-24
[89-03], filed 11/30/87 [5/15/89])

WAC 296-62-07712 REQUIREMENTS FOR
ASBESTOS REMOVAL, DEMOLITION, AND
RENOVATION OPERATIONS. (1) ((Except—when

A b AN AT

The employer,
wherever feasible, shall establish negative—pressure en-
closures having a minimum of one air exchange every
fifteen minutes within the enclosure before commencing
removal, demolition, and renovation operations. A sufli-
cient amount of air shall be exhausted to create a pres-
sure of —0.02 inches of water within the enclosure with
respect to the area outside the enclosure.

(2) The employer shall designate a certified asbestos

supervisor ((cempetent-person-to-perform-or)) who shall

perform, or directly supervise the following duties:
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(a) Set up the enclosure;

(b) Ensure the integrity of the enclosure,

(c) Control entry to and exit from the enclosure;

(d) Supervise all employee exposure monitoring re-
quired by this section,

(e) Ensure that employees working within the enclo-
sure wear protective clothing and respirators as required
by WAC 296-62-07715 and 296-62-07717,

(D) Ensure that employees are trained in the use of
engineering controls, work practices, and personal pro-
tective equipment;

(g) Ensure that employees use the hygiene facilities
and observe the decontamination procedures specified in
WAC 296-62-07719; and

(h) Ensure that engineering controls including HEPA
filters are functioning properly.

(3) In addition to the qualifications specified in WAC
296-6207703, the certified asbestos supervisor ((compe=
tent—person)) shall be trained in all aspects of asbestos
abatement, the contents of this standard, the identifica-
tion of asbestos and their removal procedures, and other
practices for reducing the hazard. Such training shall be
obtained in a comprehensive course conducted by an ap-
proved asbestos supervisor course as specified in WAC
296—65-007. The certified asbestos supervisor shall meet
all requirements as specified in WAC 296—-65-012. ((an

FEPAasbestos—training—center,or—an—cquivalent—traming
course 1:_:crgmzcd b ti::. depar tm:'n!‘as complying-with
the—requirements—of 'tius' swbscetron Ever cumpctcn_t
FF;“" shall ai.s;: 1'11.am‘t‘azmsa!I;a;iid; Za_sab'csa‘t)u)s worker—cer

(4) Exceptions:

(a) For small-scale, short—duration operations, such
as pipe repair, valve replacement, installing electrical
conduits, installing or removing drywall, roofing, and
other general building maintenance or renovation, the
employer is not required to comply with the require-
ments of WAC 296-62-07712(1). Employers wishing to
take advantage of the exemption in this subsection shall
comply with WAC 296-62-07753, Appendix J.

(b) A certified asbestos supervisor_shall not be re-
quired for projects consisting of less than 48 square feet
or 10 lineal feet of asbestos—containing material.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear in the Register pur-
suant to the requirements of RCW 34.08.040.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order §7-24
[89-03], hiled 11/30/87 [5/15/89])

WAC 296-62-07721 COMMUNICATION OF
HAZARDS TO EMPLOYEES. (1) Upon written or
oral request, a copy of the written report required in
WAC 296-62-07707 and 296—65-020 shall be given to
the collective bargaining representatives or employee
representatives of any employee who may be exposed to
any asbestos or asbestos—containing material. A copy of

(51
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the written report shall be posted conspicuously at the
loca—tion where employees report to work.

(2) Warning signs.

(a) Warning signs shall be provided and displayed at
each regulated area. In addition, warning signs shall be
posted at all approaches to regulated areas so that an
employee may read the signs and take necessary protec-
tive steps before entering the area. (b) The warning
signs required by (a) of this subsection shall bear the
following information:

DANGER
ASBESTOS
CANCER AND LUNG DISEASE HAZARD
AUTHORIZED PERSONNEL ONLY
RESPIRATORS AND PROTECTIVE CLOTHING ARE REQUIRED
IN THIS AREA

(3) ((2)) Warning labels.

(a) Warning labels shall be affixed to all products
containing asbestos including raw materials, mixtures,
scrap, waste, debris, and other products containing as-
bestos fibers, and to their containers including waste
containers. Where feasible, installed asbestos products
shall contain a visible label.

(b) Labels shall be printed in large, bold letters on a
contrasting background.

(c) The labels shall comply with the requirements of
WAC 296—62-05411, and shall include the following
information:

DANGER
CONTAINS ASBESTOS FIBERS
AVOID CREATING DUST
CANCER AND LUNG DISEASE HAZARD
AVOID BREATHING AIRBORNE ASBESTOS FIBERS

(d) Where minerals to be labeled are only tremolite,
anthophyllite, or actinolite, the employer may replace
the term "asbestos” with the appropriate mineral name.

(4) ((3)) Material safety data sheets. Employers who
are manufacturers or importers of asbestos, or asbestos
products shall comply with the requirements regarding
development of material safety data sheets as specified
in WAC 296-62-05413, except as provided by subsec-
tion (5) ((4)) of this section.

(5) The provisions for labels required by subsection
(3) (£2)) of this section or for material safety data sheets
required by subsection (4) (3)) of this section do not
apply where:

(a) Asbestos fibers have been modified by a bonding
agent, coating binder, or other material, provided that
the manufacturer can demonstrate that during any rea-
sonably foreseeable use, handling, storage disposal, pro-
cessing, or transportation, no airborne concentrations of
fibers of asbestos in excess of the action level and/or ex-
cursion limit will be released, or

(b) Asbestos is present in a product in concentrations
less than 0.1 percent by weight.

(6) ((5)) Employee information and training.

(a) The employer shall institute a training program
for all employees who are exposed to airborne concen-
trations of asbestos at or above the action level and/or



WSR 89-22-027

excursion _limit and ensure their participation in the
program.

(b) Training shall be provided prior to or at the time
of initial assignment, unless the employee has received
equivalent training within the previous twelve months,
and at least annually thereafter.

(¢) The training program shall be conducted in a
manner which the employee is able to understand. The
employer shall ensure that each employee is informed of
the following:

(i) The health effects associated with asbestos;

(i1) The relationship between smoking and exposure to
asbestos in producing lung cancer;

(iii) Methods of recognizing asbestos and the quanti-
ty, location, manner of use, release, and storage of as-
bestos and the specific nature of operations which could
result in exposure to asbestos;

(iv) The engineering controls and work practices asso-
ciated with the employee's job assignment,

(v) The specific procedures implemented to protect
employees from exposure to asbestos such as appropriate
work practices, housekeeping procedures, hygiene facili-
ties, decontamination procedures, emergency and clean—
up procedures, personal protective equipment to be used,
and waste disposal procedures, and any necessary in-
structions in the use of these controls and procedures;

(vi) The purpose, proper use, and limitations of res-
pirators and protective clothing; '

(vii) The purpose and a description of the medical
surveillance program required by WAC 296-62-07725;
and

(viii) The content of this standard, including
appendices.

(d) Access to information and training materials.

(i) The employer shall make a copy of this standard
and its appendices readily available without cost to all
affected employees.

(ii) The employer shall provide, upon request, all ma-
terials relating to the employee information and training
program to the director.

(7) ((6)) Certification.

(a) All individuals working ((en)) or_supervising as-
bestos projects, as defined in WAC 296-65-003(4) shall
be certified as required by WAC 296-65-010, WAC
296—65-012, and 296-65-030.

(b) In cases excepted under WAC 296-65-030 (2)
((#)) and (3) ((2)), all employees shall be trained ac-
cording to subsection (6) ((5)) of this section.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear in the Register pur-
suant to the requirements of RCW 34.08.040.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order 87-24,
filed 11/30/87)

WAC 296-62-07753 APPENDIX J—WORK
PRACTICES AND ENGINEERING CONTROLS

{6]
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FOR SMALL-SCALE, SHORT-DURATION AS-
BESTOS RENOVATION AND MAINTENANCE
((OPERATIONS)) ACTIVITIES—NONMANDA-
TORY. This appendix is not mandatory, in that em-
ployers may choose to comply with all of the require-
ments of WISHA's standard for occupational exposure
to asbestos during construction activities, WAC 296—62—
077 through 296-62—07753. However, employers wish-
ing to be exempted from the requirements of WAC 296
62-07712 shall comply with the provisions of this ap-
pendix when performing small-scale, short—duration
renovation or maintenance operations. WISHA antici-
pates that employers in the electrical, carpentry, utility,
plumbing, and interior construction trades may wish to
avail themselves of the final standard's exemptions for
small-scale, short—duration renovation and maintenance
((operations)) activities.

(1) Definition of small-scale, short—duration ((opera=
tfons)) activities. For the purposes of this appendix,
small-scale, short—duration renovation and maintenance

activities are tasks ((tnvolving—icss—than—ten—tnear—fect
, , ; A . ol Fhi

a-total-of eteven-square—feet-of-material-whether-onmflat
: it e R H . .

diameter;runs—cannot—cxceed-ten—tinear—feet—TFhe—tasks

tnchude)) such as, but ((are)) not limited to:

Removal of asbestos—containing insulation on pipes;

Removal of small quantities of asbestos—containing
insulation on beams or above ceilings,

Replacement of an asbestos—containing gasket on a
valve,

Installation or removal of a small section of drywall;

Installation of electrical conduits through or proxi-
mate to asbestos—containing materials.

Evidence in the record suggests that the use of certain
engineering and work practice controls is capable of re-
ducing employee exposures to asbestos to levels below
the action level (0.1 f/cc). Several controls and work
practices, used either singly or in combination, can be
employed effectively to reduce asbestos exposures during
small maintenance and renovation operations. These
include:

Wet methods;

Removal methods,

Use of glove bags;

Removal of entire asbestos insulated pipes or
structures;

Use of mini—enclosures;

Enclosure of asbestos materials, and

Maintenance programs.

This appendix describes these controls and work prac-
tices in detail.

(2) Preparation of the area before renovation or
maintenance activities. The first step in preparing to
perform a small-scale, short—duration asbestos renova-
tion or maintenance task, regardless of the abatement
method that will be used, is the removal from the work
area of all objects that are movable to protect them from
asbestos contamination. Objects that cannot be removed
must be covered completely with a 6~-mil-thick polyeth-
Ylene plastic sheeting before the task begins. If objects
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have already been contaminated, they should be thor-
oughly cleaned with a high—efficiency particulate air
(HEPA) filtered vacuum or be wet wiped before they
are removed from the work area or completely encased
in plastic.

(3) Wet methods. Whenever feasible, and regardless
of the abatement method to be used (e.g., removal, en-
closure, use of glove bags), wet methods must be used
during small-scale, short—duration maintenance and
renovation activities that involve disturbing asbestos—
containing materials. Handling asbestos materials wet is
one of the most reliable methods of ensuring that asbes-
tos fibers to not become airborne, and this practice
should therefore be used whenever feasible. Wet meth-
ods can be used in the great majority of workplace situ-
ations. Only in cases where asbestos work must be per-
formed on live electrical equipment, on live steam lines,
or in other areas where water will seriously damage ma-
terials or equipment may dry removal be performed.
Amended water or another wetting agent should be ap-
plied by means of an airless sprayer to minimize the ex-
tent to which the asbestos—containing material is
disturbed.

Asbestos—containing materials should be wetted from
the initiation of the maintenance or renovation operation
and wetting agents should be used continually through-
out the work period to ensure that any dry asbestos—
containing material exposed in the course of the work is
wet and remains wet until final disposal.

(4) Removal of small amount of asbestos—containing
materials. Several methods can be used to remove small
amounts of asbestos—containing materials during small-
scale, short—duration renovation or maintenance tasks.
These include the use of glove bags, the removal of an
entire asbestos—covered pipe or structure, and the con-
struction of mini—enclosures. The procedures that em-
ployers must use for each of these operations if they
wish to avail themselves of the final rule's exemptions
are described in the following subsections.

(5) Glove bags. The use of glove bags to enclose the
work area during small-scale, short—duration mainte-
nance or renovation activities will result in employee ex-
posures to asbestos that are below the action level of 0.1
f/cc. This appendix provides requirements for glove bag
procedures to be followed by employers wishing to avail
themselves of the standard's exemptions for each activi-
ties. WISHA has determined that the use of these pro-
cedures will reduce the eight—hour time-weighted aver-
age (TWA) exposures of employees involved in these
work operations to levels below the action level and will
thus provide a degree of employee protection equivalent
to that provided by compliance with all provisions of the
final rule.

(a) Glove bag installation. Glove bags are approxi-
mately forty—inch-wide times sixty—four—-inch-long bags
fitted with arms through which the work can be per-
formed (see Figure J-1(A)). When properly installed
and used, they permit workers to remain completely iso-
lated from the asbestos material removed or replaced in-
side the bag. Glove bags can thus provide a flexible, eas-
ily installed, and quickly dismantled temporary small
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work area enclosure that is ideal for small-scale asbestos
renovation or maintenance jobs.

Figure J-1. Diagrams showing proper use of glove bags
in small-scale, short—duration maintenance and
renovation operations

Vacuum Removes
Excess Alr and
Collapses Bag

These bags are single use control devices that are dis-
posed of at the end of each job. The bags are made of
transparent 6-mil-thick polyethylene plastic with arms
made of material such as Tyvek* (the same material
used to make the disposable protective suits used in ma-
Jjor asbestos removal, renovation, and demolition opera-
tions and in protective gloves). Glove bags are readily
available from safety supply stores or specialty asbestos
removal supply houses. Glove bags come prelabeled with
the asbestos warning label prescribed by WISHA and
EPA for bags used to dispose of asbestos waste.

(b) Glove bag equipment and supplies. Supplies and
materials that are necessary to use glove bags effectively
include:

(i) Tape to seal the glove bag to the area from which
asbestos is to be removed,

(ii) Amended water or other wetting agents,

(iii) An airless sprayer for the application of the wet-
ting agent,

(iv) Bridging encapsulant (a paste-like substance for
coating asbestos) to seal rough edges of any asbestos—
containing materials that remain within the glove bag at
the points of attachment after the rest of the asbestos
has been removed,

(v) Tools such as razor knives, nips, and wire brushes
(or other tools suitable for cutting wire, etc.);

(vi) A HEPA filter—equipped vacuum for evacuating
the glove bag (to minimize the release of asbestos fibers)
during removal of the bag from the work area and for
cleaning any material that may have escaped during the
installation of the glove bag; and

(vii) HEPA-equipped cartridge respirators for use by
the employees involved in the removal of asbestos with
the glove bag.

(c) Glove bag work practices. The proper use of glove
bags requires the following steps:

(i) Glove bags must be installed so that they com-
pletely cover the pipe or other structure where asbestos
work is to be done. Glove bags are installed by cutting
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the sides of the glove bag to fit the size of the pipe from
which asbestos is to be removed. The glove bag is at-
tached to the pipe by folding the open edges together
and securely sealing them with tape. All openings in the
glove bag must be sealed with duct tape or equivalent
material. The bottom seam of the glove bag must also be
sealed with duct tape or equivalent to prevent any leak-
age from the bag that may result from a defect in the
bottom seam (Figure J-1(B)).

(ii) The employee who is preforming the asbestos re-
moval with the glove bag must don a half~-mask dual-
cartridge HEPA—equipped respirator; respirators and
protective clothing should be worn by employees who are
in close contact with the glove bag and who may thus be
exposed as a result of small gaps in the seams of the bag
or holes punched through the bag by a razor knife or a
piece of wire mesh.

(iii) The removed asbestos material from the pipe or
other surface that has fallen into the enclosed bag must
be thoroughly wetted with a wetting agent (applied with
an airless sprayer through the precut port provided in
most glove bags or applied through a small hole cut in
the bag) (Figure J-1(C)).

(iv) Once the asbestos material has been thoroughly
wetted, it can be removed from the pipe, beam or other
surface. The choice of tool to use to remove the asbes-
tos—containing material depends on the type of material
to be removed. Asbestos—containing materials are gener-
ally covered with painted canvas and/or wire mesh.
Painted canvas can be cut with a razor knife and peeled
away from the asbestos—containing material underneath.
Once the canvas has been peeled away, the asbestos—
containing material underneath may be dry, in which
case it should be resprayed with a wetting agent to en-
sure that it generates as little dust as possible when re-
moved. If the asbestos—containing material is covered
with wire mesh, the mesh should be cut with nips, tin
snips, or other appropriate tool and removed.

A wetting agent must then be used to spray any layer
of dry material that is exposed beneath the mesh, the
surface of the stripped underlying structure, and the in-
side of the glove bag.

(v) After removal of the layer of asbestos—containing
material, the pipe or surface from which asbestos has
been removed must be thoroughly cleaned with a wire
brush and wet wiped with a wetting agent until no traces
of the asbestos—containing material can be seen.

(vi) Any asbestos—containing insulation edges that
have been exposed as a result of the removal or mainte-
nance activity must be encapsulated with bridging
encapsulant to ensure that the edges do not release as-
bestos fibers to the atmosphere after the glove bag has
been removed.

(vii) When the asbestos removal and encapsulation
have been completed, a vacuum hose from a HEPA-fil-
tered vacuum must be inserted into the glove bag
through the port to remove any air in the bag that may
contain asbestos fibers. When the air has been removed
from the bag, the bag should be squeezed tightly (as
close to the top as possible), twisted and sealed with
tape, to keep the asbestos materials safely in the bottom
of the bag. The HEPA vacuum can then be removed
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from the bag and the glove bag itself can be removed
from the work area to be disposed of properly (Figure J-
I(D)).
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(6) Mini—enclosures. In some instances, such as re-
moval of asbestos from a small ventilation system or
from a short length of duct, a glove bag may not be ei-
ther large enough or of the proper shape to enclose the
work area. In such cases, a mini—enclosure can be built
around the area where small-scale, short—duration as-
bestos maintenance or renovation work is to be per-
formed (Figure J-2). Such an enclosure should be con-
structed of 6—mil-thick polyethylene plastic sheeting and
can be small enough to restrict entry to the asbestos
work area to one worker.

For example, a mini—enclosure can be built in a small
utility closet when asbestos—containing duct covering is
to be removed. The enclosure is constructed by:

(a) Affixing plastic sheeting to the walls with spray
adhesive and tape;

(b) Covering the floors with plastic and sealing the
plastic covering the floor to the plastic on the walls;

(¢) Sealing and penetrations such as pipes or electrical
conduits with tape, and

(d) Constructing a small change room (approximately
three feet square) made of 6-mil-thick polyethylene
plastic supported by two—inch by four—inch lumber (the
plastic should be attached to the lumber supports with
staples or spray adhesive and tape).

The change room should be contiguous to the mini-
enclosure, and is necessary to allow the worker to vacu-
um off his protective coveralls and remove them before
leaving the work area. While inside the enclosure, the
worker should wear Tyvek' disposable coveralls and use
the appropriate HEPA filtered dual cartridge respiratory
protection.

The advantages of mini—enclosures are that they limit
the spread of asbestos contamination, reduce the poten-
tial exposure of bystanders and other workers who may
be working in adjacent areas, and are quick and easy to
install. The disadvantage of mini—-enclosures is that they
may be too small to contain the equipment necessary to
create a negative pressure within the enclosure, however,
the double layer of plastic sheeting will serve to restrict
the release of asbestos fibers to the area outside the
enclosure.

(7) Removal of entire structures. When pipes are in-
sulated with asbestos—containing materials, removal of
the entire pipe may be more protective, easier, and more
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cost—effective than stripping the asbestos insulation from
the pipe. Before such a pipe is cut, the asbestos—con-
taining insulation must be wrapped with 6—mil polyeth-
ylene plastic and securely sealed with duct tape of
equivalent. This plastic covering will prevent asbestos fi-
bers from becoming airborne as a result of the vibration
created by the power saws used to cut the pipe. If possi-
ble, the pipes should be cut at locations that are not in-
sulated to avoid disturbing the asbestos. If a pipe is
completely insulated with the asbestos—containing mate-
rials, small sections should be stripped using the glove—
bag method described above before the pipe is cut at the
stripped sections.

(8) Enclosure. The decision to enclose rather than re-
move asbestos—containing material from an area depends
on the building owner's preference, i.e., for removal or
containment. Owners consider such factors as cost effec-
tiveness, the physical configuration of the work area, and
the amount of traffic in the area when determining
which abatement method to use.

If the owner chooses to enclose the structure rather
than to remove the asbestos—containing material insulat-
ing it, a solid structure (airtight walls and ceilings) must
be built around the asbestos covered pipe or structure to
prevent the release of asbestos—containing materials into
the area beyond the enclosure and to prevent disturbing
these materials by casual contact during future mainte-
nance operations.

Such a permanent (i.e., for the life of the building)
enclosure should be built of new construction materials
and should be impact resistant and airtight. Enclosure
walls should be made of tongue-and-groove boards,
boards with spine joints, or gypsum boards having taped
seams. The underlying structure must be able to support
the weight of the enclosure. (Suspended ceilings with
laid in panels do not provide airtight enclosures and
should not be used to enclose structures covered with as-
bestos—containing materials.) All joints between the
walls and ceiling of the enclosure should be caulked to
prevent the escape of asbestos fibers. During the instal-
lation of enclosures, tools that are used (such as drills or
rivet tools) should be equipped with HEPA—filtered vac-
uums. Before constructing the enclosure, all electrical
conduits, telephone lines, recessed lights, and pipes in
the area to be enclosed should be moved to ensure that
the enclosure will not have to be reopened later for rou-
tine or emergency maintenance. If such lights or other
equipment cannot be moved to a new location for logistic
reasons, or if moving then will disturb the asbestos-
containing materials, removal rather than enclosure of
the asbestos—containing materials is the appropriate
control method to use.

(9) Maintenance program. An asbestos maintenance
program must be initiated in all facilities that have as-
bestos—containing materials. Such a program should
include:

Development of an inventory of all asbestos—contain-
ing materials in the facility,

Periodic examination of all asbestos—containing mate-
rials to detect deterioration;
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Written procedures for handling asbestos materials
during the performance of small-scale, short—duration
maintenance and renovation activities;

Written procedures for asbestos disposal, and

Written procedures for dealing with asbestos-related
emergencies.

Members of the building's maintenance engineering
staff (electricians, heating/air conditioning engineers,
plumbers, etc.) who may be required to handle asbestos—
containing materials should be trained in safe proce-
dures. Such training should include at 2 minimum:

Information regarding types of asbestos and its vari-
ous uses and forms;,

Information on the health effects associated with as-
bestos exposure;,

Descriptions of the proper methods of handling asbes-
tos—containing materials, and

Information on the use of HEPA—equipped dual car-
tridge respiratory and other personal protection during
maintenance activities.

(10) Prohibited activities. The training program for
the maintenance engineering staff should describe meth-
ods of handling asbestos—containing materials as well as
routine maintenance activities that are prohibited when
asbestos—containing materials are involved. For example,
maintenance staff employees should be instructed:

Not to drill holes in asbestos—containing materials;

Not to hang plants or pictures on structures covered
with asbestos—containing materials;

Not to sand asbestos—containing foor tile;

Not to damage asbestos—containing materials while
removing furniture or other objects;

Not to install curtains, drapes, or dividers in such a
way that they damage asbestos—containing materials;

Not to dust floors, ceilings, moldings or other surfaces
in asbestos—contaminated environments with a dry brush
or sweep with a dry broom;

Not to use an ordinary vacuum to clean up asbestos—
containing debris;

Not to remove ceiling tiles below asbestos—containing
materials without wearing the proper respiratory protec-
tion, clearing the area of other people, and observing as-
bestos removal waste disposal procedures;

Not to remove ventilation system filters dry, and

Not to shake ventilation system filters.

Mention of trade names or commercial products does not con-
stitute endorsement of recommendation for use.

Mention of trade names or commercial products does not con-
stitute endorsement or recommendation for use.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear in the Register pur-
suant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 85-30,
filed 10/22/85)

WAC 296-65-001 PURPOSE AND SCOPE. This
standard regulates asbestos removal and encapsulation,

requires ((minimum—training—for—asbestos—workers—and
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bist .. choati I motificati
gram—for—asbestos—projects)) contractors certification,

specifies minimum training for supervisors and workers
on asbestos projects, requires notification of asbestos
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(9) "Department” means the department of labor and
industries.

(10) "Demolition" means the activity of razing a
structure which includes the wrecking ((or)), removal, or

projects, and establishes a training course approval pro-

dismantling of any load-supporting structural member

gram. This standard applies to the removal or
encapsulation of any asbestos—containing material with
the exception of those materials containing less than one
percent asbestos by volume.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order 87-24,
filed 11/30/87)

- WAC 296-65-003 DEFINITIONS. Unless the
context clearly requires otherwise, the definitions in this
section apply throughout this ((chapter)) standard.

(1) "Approved" means approved by the department.

(2) "Asbestos" includes different forms of chrysotile,
amosite, crocidolite, tremolite, anthophyllite and
actinolite.

(3) "Asbestos fiber" means asbestos fiber as defined in
WAC 296-62-07703.

(4) " Asbestos project" includes the construction, de-
molition, repair, remodeling, maintenance or renovation
of any public or private building or structure, mechani-
cal piping equipment or system involving the demolition,
removal, encapsulation, salvage, or disposal of material
or outdoor activity releasing or likely to release asbestos
fibers into the air. Removal of vinyl asbestos tile (VAT),
and asphaltic roofing materials is excluded from this

of ((@)) any facility including any related handling
operations.

(11) "Direct on-site supervision” means the supervi-
sion of no more than three workers by a certified asbes-
tos ((worker)) supervisor who is physically present at all
times at the asbestos project. It includes the authority to
immediately correct any deficiencies on the project.

(12) " Director” means the director of the department
of labor and industries or the director's designee.

(13) "Emergency project" means a project that was
not planned but results from a sudden unexpected event
and includes operations which are necessitated by non-
routine failures of equipment or systems.

(14) "Encapsulation” means the application of an
encapsulant to asbestos containing materials to control
the release of asbestos fibers into the air. The
((emeapsuiant)) encapsulation process either creates a
membrane over the surface (bridging encapsulant), or
penetrates the material and binds its components to-
gether (penetrating encapsulant).

(((+3))) (15) "HEPA filtration" means high efficiency
particulate air filtration found in respirators and vacuum
systems capable of filtering 0.3 micron particles with
99.97% efficiency.

(((H4)) (16) "NESHAP" means the National Emis-
sion Standards for Hazardous Air Pollutants.

((453)) (17) "Owner" means the person who owns
any public or private building, structure, facility, or me-

definition, unless these items are removed by mechanical

chanical system, or the remnants thereof, or the agent of

methods such as chipping, grinding, sanding, or sawing.

such person but does not include individuals who work

Also excluded is any project in which there is a distur-

on asbestos projects in their own single—family residenc-

bance of asbestos or less than one square foot of total

es, no part of which is use for commercial purposes.

surface area of asbestos containing material (ACM), but
this latter exclusion does not pertain to any disturbance
of asbestos during a project dealing with pipe insulation.

(3) (it

does—not—directly—involve—anasbestos—profect—but—which
tisturt ; ; L
materiats:

t63)) " Certified asbestos contractor" means any part-
nership, firm, association, corporation or sole proprietor-
ship, registered under chapter 18.27 RCW, that submits
a bid, or contracts to remove or encapsulate asbestos for
another, and is certified by the department to remove or
encapsulate asbestos.

(6) "Certificate" means ((the)) a certificate issued by
the department.

(7) " Certified asbestos supervisor" means an individu-
al who is certified by the department under WAC 296—
65-012.

(8) " Certified asbestos worker" means an individual

((who—has-successfully—compieted—an—approved-asbestos

> 1)

’

)
certified by the department under WAC 296—65-010.

(18) "Person” means any individual, partnership, firm,
association, corporation, sole proprietorship, or the state
of Washington or its political subdivisions.

(((16)~"Removat-inciudes—thestrippmgof any-asbes-
e e ; :
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)

(19) " Revocation” means a permanent withdrawal of
a certification issued by the department.

(20) "Suspension” means a temporary withdrawal of
a certification issued by the department. No suspension
shall be less than six months or longer than one year.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order 87-24,
filed 11/30/87)

WAC 296-65-005 ASBESTOS  WORKERS
TRAINING COURSE CONTENT. An approved
((basic)) asbestos worker training course shall consists
of at least thirty hours of training. ((Fhe)) This initial
training course shall provide, at a minimum, information
on the following topics:

(1) The physical characteristics of asbestos including
types, fiber size, aerodynamic characteristics and physi-
cal appearance.

(2) Examples of different types of asbestos and asbes-
tos containing materials. Real asbestos shall be used
only for observation by trainees and shall be enclosed in
sealed unbreakable containers.

(3) The health hazards of asbestos including the na-
ture of asbestos related diseases, routes of exposure,
dose—response relationships, synergism between cigarette
smoking and asbestos exposure, latency period of dis-
eases, hazards to immediate family, and the health basis
for asbestos standards.

(4) Employee personal protective equipment including
the classes and characteristics of respirator types, limi-
tations of respirators, proper selection, inspection,
donning, use, maintenance and storage procedure, meth-
ods for field checking of the facepiece—to—face seal (pos-
itive and negative pressure checks), qualitative and
quantitative fit testing procedures, variability between
field and laboratory protection factors, factors that alter
respirator fit (e.g., eye glasses and facial hair), the com-
ponents of a proper respiratory protection program, res-
pirator program administrator, requirements on oil lub-
ricated reciprocating piston compressors for breathing
air, and selection and use of personal protective clothing.
Qualitative or quantitative fit testing shall be performed
on at least one student for demonstration purposes, and
in_accordance with WAC 296-62-07715 and 296—62—
07739.

(5) Use, storage and handling of launderable clothing,
nonslip footwear, gloves, eye protection and hard hats.

(6) Medical monitoring procedures and requirements,
including the provisions of WAC 296-62-071 through
296-62-07121 and 296-62-07725, any additional rec-
ommended procedures and tests, benefits of medical
monitoring and employee access to records.

(7) Air monitoring procedures and requirements spec-
ified in WAC 296-62-07709, including a description of

nj
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equipment, sampling methods and strategies, reasons for
air monitoring, types of samples, including area, person-
al and clearance samples, current standards with pro-
posed changes if any, employee observation and notifica-
tion, recordkeeping and employee access to records, in-
terpretation of air monitoring results, and analytical
methods for bulk and air samples.

(8) State—of-the-art work practices for asbestos re-
moval and encapsulation activities including purpose,
proper construction and maintenance of barriers and de-
contamination enclosure systems, posting of warning
signs, electrical and ventilation system lock—out, proper
working techniques and tools with vacuum attachments
for minimizing fiber release, use of wet methods and
surfactants, use of negative pressure ventilation equip-
ment for minimizing employee exposure to asbestos fi-
bers and contamination prevention, scoring and breaking
techniques for rigid asbestos products, glove bag tech-
niques, use of HEPA vacuums and proper clean—up and
disposal procedures. Work practice requirements for re-
moval, encapsulation, enclosure ((amd)), repair, and
waste transportation shall be discussed individually. Ap-
propriate work practices for both indoor and outdoor as-
bestos projects shall be included.

(9) Personal hygiene including entry and exit proce-
dures for the work area, use of showers and prohibition
of eating, drinking, smoking and chewing (gum or to-
bacco) in the work area.

(10) Additional safety hazards that may be encoun-
tered during asbestos removal and encapsulation activi-
ties and hazard abatement; including electrical hazards,
scaffold and ladder hazards, slips, trips and falls, con-
fined spaces, noise, and heat stress.

(11) The requirements, procedures and standards es-
tablished by:

(a) The Environmental Protection Agency, 40 CFR
Part 61, Subparts A an M.

(b) Washington state department of ecology.

(¢) Local air pollution control agencies.

(d) Washington state department of labor and indus-
tries, division of industrial safety and health, chapter
49.17 RCW (Washington Industrial Safety and Health
Act), chapter 49.17 RCW (Health and safety—Asbes-
tos), and ensuing regulations.

(12) Actual worksite considerations.

(13) The instruction required by this section shall in-
clude, at a minimum, hands-on training for the
following:

(a) Glove bag techniques,

(b) The opportunity to don respirators including half
facepiece and full facepiece air purifying respirators,
powered air purifying resptrators (PAPR) and Typc—C
supp]ted—atr respirators((-

mth—W%€-296—62=95‘7+5-amH96=62=6?-7-39))

(¢) Removal ((and-repair)) of sprayed—on ((materr-
ak)) or troweled—on material, and pipe lagging;

(d) Basic construction of a decontamination unit, and
proper entry and exit;

(e) Suit-up in protective clothing consisting of cover-
alls, foot coverings and head coverings.
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(14) Asbestos containing materials shall not be used
for hands—on training.

(15) In recognition that asbestos abatement is an
evolving industry, the department reserves the right to
require additional subjects to be taught and to specify
the amount of time which shall be allotted to adequately
cover required subjects. To assure adequate coverage of
required material, each sponsor shall be provided and
required to incorporate into their training course, a de-
tailed outline of subject matter developed by the depart-
ment.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 296-65-007 ASBESTOS SUPERVISOR
TRAINING COURSE CONTENT. An approved as-
bestos supervisor training course shall consist of at least
thirty hours of training. This initial training course shall
include lectures, demonstrations, at least six hours of
hands—on training, course review and a written exami-
nation. Audio—visual materials, where appropriate, are
recommended to complement lectures. The training
course shall provide, at a minimum, information on the
following topics:

(1) The physical characteristics of asbestos, and as-
bestos containing materials including identification of
asbestos, aerodynamic characteristics, typical uses, phys-
ical appearance, hazard assessment considerations, and a
summary of abatement control options.

(2) Health effects related to asbestos exposure includ-
ing the nature of asbestos related diseases, routes of ex-
posure, dose-response relationships and the lack of a
safe level of exposure, synergism between asbestos expo-
sure and cigarette smoking, latency period, hazards to
the immediate family and the health basis for the
standard.

(3) Employee personal protective equipment including
the classes and characteristics of respirator types, limi-
tations of respirators, proper selection, inspection,
donning, use, maintenance, and storage procedures,
methods for field checking of the facepiece-to—face seal
(positive and negative pressure checks), variability be-
tween field and laboratory protection factors, quantita-
tive and qualitative fit test requirements, factors that al-
ter respirator fit (facial hair, scars, etc.), the components
of a proper respirator program, requirements for oil lub-
ricated reciprocating compressors, maintenance of Type
"C" systems, standards for breathing air, selection and
use of personal protective clothing, use, storage, and
handling of nondisposable clothing, and regulations cov-
ering personal protective equipment.

(4) State—of-the-art work practices for asbestos re-
moval and encapsulation activities including purpose,
proper construction and maintenance of barriers and de-
contamination enclosure systems, posting of warning
signs, electrical and ventilation system lock—out, proper
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working techniques and tools with vacuum attachments
for minimizing fiber release, use of wet methods and
surfactants, use of negative pressure ventilation equip-
ment for minimizing employee exposure to asbestos fi-
bers and contamination prevention, scoring and breaking
techniques for rigid asbestos products, glove bag tech-
niques, use of HEPA vacuums and proper clean-up and
disposal procedures. Work practice requirements for re-
moval, encapsulation, and repair shall be discussed sepa-
rately. Appropriate work practices for both indoor and
outdoor asbestos projects shall be included.

(5) Personal hygiene including entry and exit proce-
dures for the work area, use of showers and prohibition
of eating, drinking, smoking, and chewing (gum and to-
bacco) in the work area. Potential exposures, such as
family exposure shall also be included.

(6) Additional safety hazards that may be encoun-
tered during asbestos abatement activities and how to
deal with them, including electrical hazards, heat stress,
air contaminants other than asbestos, fire and explosion
hazards, scaffold and ladder hazards, slips, trips, and
falls, confined space entry requirements, and noise
hazards.

(7) Medical monitoring procedures and requirements,
including the provisions of WAC 296—62-071 through
296-62-07121 and 296-62-07725, any additional rec-
ommended procedures and tests, benefits of medical
monitoring and recordkeeping requirements.

(8) Air monitoring procedures and requirements spec-
ified in WAC 296-62-07709, including a description of
equipment, sampling methods and strategies, reasons for
air monitoring, types of samples, including area, person-
al and clearance samples, a description of aggressive
sampling, current standards with proposed changes if
any, employee observation and notification, recordkeep-
ing, interpretation of air monitoring results, specifically
from analyses performed by polarized light, phase con-
trast, and electron microscopy.

(9) The requirements, procedures, and standards es-
tablished by:

(a) The Environmental Protection Agency, 40 CFR
Part 61, Subparts A an M.

(b) The Washington state department of ecology.

(c) Local air pollution control agencies.

(d) Washington state department of labor and indus-
tries, division of industrial safety and health, chapter
49.17 RCW (Washington Industrial Safety and Health
Act), chapter 49.26 RCW (Health and safety—Asbes-
tos), and ensuing regulations.

(10) Actual worksite considerations.

(11) Insurance and liability issues including contrac-
tor issues, industrial insurance coverage and exclusions,
third party liabilities and defenses, private insurance
coverage and exclusions, recordkeeping recommended
for legal and insurance purposes.

(12) Supervisory techniques for asbestos abatement
projects including supervisory practices to enforce and
reinforce the required work practices and discourage un-
safe work practices.

(13) Contract specifications including a discussion of
the key elements to be included in contract
specifications.
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(14) Hands—on training for the following:

(a) Calibration of air-sampling equipment,

(b) Routine maintenance of air-purifying and air-
supplied respirators,

(¢) Setup of a decontamination unit including calcu-
lating the number of negative air machines needed as
well as proper placement of the machines within the en-
closure, and

(d) Quantitative and qualitative fit-testing protocols.

(15) In recognition that asbestos abatement is an
evolving industry, the department reserves the right to
require additional subjects to be taught and to specify
the amount of time which shall be allotted to adequately
cover required subjects. To assure adequate coverage of
required material, each sponsor shall be provided and
required to incorporate into their training course, a de-
tailed outline of subject matter developed by the
department.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 85-30,
filed 10/22/85)

WAC 296-65-010 ASBESTOS WORKER CER-
TIFICATION. (1) For the purposes of this section "in-
dividual" means any natural person.

(2) ((Fndividuats—shaltpass,imamanmner-approved-by
hod : ; ot ; ;

)) To qualify for an asbestos
worker certificate, an individual must do the following:

(a) Successfully complete an approved asbestos work-
er training course;

(b) Achieve a score of at least seventy percent on a
one hundred question multiple choice examination ap-
proved by the department but administered by the train-
ing course sponsor,

(c) Submit to the department a timely application
validated by an approved training course sponsor. To be
considered timely, an application must be received by
the department not later than sixty days after the com-
pletion of the course. In the event that an application is
not timely, the individual shall be required to pass, with
the score of at least seventy percent, an examination ad-
ministered by the department. A nonrefundable fifty
dollar assessment shall be charged to take this examina-
tion; and

(d) Pay the fee prescribed in WAC 296-65-025.

(3) Individuals shall not perform any asbestos
((project)) abatement work prior to issuance of the
certificate.

((Ftre)) (4) Certificate shall be issued and mailed to
the individual applicants and shall be valid for ((two))
one year((s)) from the date of issuance.
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((6#)) (5) Certified asbestos workers shall attend a
((%)) seven—hour refresher course prior to certificate
renewal.

(a) The course shall, at a minimum, adequately re-
view the subjects required by WAC 296—65-005, update
information on state-of-the-art procedures and equip-
ment, and review regulatory changes and interpretations.
Specific subjects may be required by the department.

(b) An application for renewal of the certificate must
be ((accompanied—by—proof of attendanmce—in—an—ap-
proved)) validated by the refresher training course
instructor.

(¢) ((Fobe—considered—timely—the—certificateremewal
oati ; - ved-brthe—d ;

jorrdatc)) The
refresher course must be taken prior to expiration of the
certificate, but may not be taken more than sixty days
prior to expiration of the original or current certificate.

(d) The certificate renewal application must be re-
ceived by the department no later than the expiration
date of the current certificate. Applicants missing this
renewal deadline shall be required to pass, with a score
of seventy percent, an examination administered by the
department. A nonrefundable fifty dollar fee will be
charged to take this examination.

(e) Individuals whose certificates have been expired
for more than six months will be required to retake the
entire thirty—hour basic course.

((€5))) (6) The certificate shall be available for in-
spection at all times during an asbestos project.

((€63)) (7) The department may suspend or revoke a
certificate (( f f

applicablc—heatth—or—safety—stamdards)) as _provided in
WAC 296—65—050 and chapter 296-350 WAC.

NEW SECTION

WAC 296-65-012 ASBESTOS SUPERVISOR
CERTIFICATION. (1) For the purposes of this section,
"individual” means any natural person.

(2) To qualify for an asbestos supervisor certificate,
an individual must do the following:

(a) Be a certified asbestos worker as prescribed in
WAC 296-65-010 for at least one year,

(b) Successfully complete an approved asbestos super-
visor training course;

(c) Achieve a score of at least seventy percent on a
one hundred question multiple choice examination ap-
proved by the department but administered by the train-
ing course sponsor,

(d) Submit to the department a timely application
validated by an approved training course sponsor. To be
considered timely, an application must be received by
the department not later than sixty days after the com-
pletion of the course. In the event that an application is
not timely, the individual shall be required to pass, with
a score of at least seventy percent, an examination ad-
ministered by the department. A nonrefundable fifty
dollar assessment shall be charged to take this examina-
tion, and

(e) Pay the fee prescribed in WAC 296-65-025.

(3) Individuals shall not supervise any asbestos abate-
ment work prior to issuance of the certificate.
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(4) Certificates shall be issued and mailed to the indi-
vidual applicants and shall be valid for one year from
the date of issuance.

(5) Certified asbestos supervisors shall attend a seven—
hour supervisor refresher course prior to certificate re-
newal. It shall not be necessary to also take a worker
refresher course.

(a) The course shall, at a minimum, adequately re-
view the subjects required by WAC 296-65-007, update
information on state—of-the-art procedures and equip-
ment, and review regulatory changes and interpretations.
Specific subjects may be required by the department.

(b) An application for renewal of the certificate must
be validated by the refresher training course instructor.

(c) The refresher course must be taken prior to expi-
ration of the certificate, but may not be taken more than
sixty days prior to expiration of the original or current
certificate.

(d) The certificate renewal application must be re-
ceived by the department no later than the expiration
date of the current certificate. Applicants missing this
renewal deadline shall be required to pass, with a score
of seventy percent, an examination administered by the
department. A nonrefundable fifty dollar fee will be
charged to take this examination.

(e) Individuals whose certificates have been expired
for more than six months will be required to retake the
entire thirty—hour basic course.

(6) The certificate shall be available for inspection at
all times during an asbestos project.

(7) The department may suspend or revoke a certifi-
cate as provided in WAC 296-65-050 and chapter 296—
350 WAC.

(8) Individuals who have completed the "competent
person" training previously recognized by the depart-
ment after January 1, 1987, need not comply with the
requirements set forth in subsection (2) of this section
and shall be issued asbestos supervisor certificates pro-
vided the following conditions are met:

(a) Be a certified asbestos worker as prescribed in
WAC 296-65-010 for at least one year,

(b) Provide documentation of successful completion of
a recognized " competent person” training course,

(c) Pass, with a score of at least seventy percent, an
examination administered by the department. A nonre-
fundable fifty dollar assessment shall be charged to take
this examination; and

(d) This subsection shall expire on June 30, 1990.
Thereafter any individual who has completed "compe-
tent person" training shall obtain an asbestos supervisor
certificate by complying with the requirements set forth
in subsection (2) of this section.

AMENDATORY SECTION (Amending Order 87-24,
filed 11/30/87)

WAC 296-65-015 TRAINING COURSE ((€ER-
FHFCATFION)) APPROVAL. (1) Basic and refresher
asbestos training courses may be ((provided)) sponsored
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by any individual, person, ((environmentat-health—con=
i orr—trrion ; o reationalinsti

’ > 1

cor—public—healt! cration—individuat ]
mentai—agency;)) or other entity having department
approval.

((B)) (2) Prior to receiving department approval,
each course shall be evaluated by the department for the
breadth of knowledge and experience required to prop-
erly train asbestos workers or supervisors. Course con-
tent shall be carefully scrutinized for adequacy and ac-
curacy. Training techniques shall be evaluated by the
department.

((€2))) (3) Sponsors of basic and refresher training
courses proposed for approval must submit:

(a) Background information about course sponsors;

(b) Course locations and fees;

(¢) Copies of course handouts;

(d) A detailed description of course content and the
amount of time allotted to each major topic;

(e) A description of teaching methods to be utilized
and a list of all audio-visual materials;, the department
may, in its discretion, request that copies of the materi-
als be provided for review. Any audio-visual materials
provided to the department will be returned to the
applicant;

(f) A list of all personnel involved in course prepara-
tion and presentation and a description of the back-
ground, special training and qualifications of each. The
department may, in its discretion, require proposed in-
structors to pass an examination on subjects related to
their respective topics of instruction;

(g) A description of student evaluation methods and a
copy of the required written examination including the
scoring methodology to be used in grading the
examination,

(h) A description of course evaluation methods, and

(i) Any restrictions on attendance (language, class
size, affiliation, etc.).

((633)) (4) Application for training course approval
and course materials shall be submitted to the depart-

ment at least ((forty=five)) sixty days prior to the re-
quested approval date. Materials may be mailed to:

Asbestos Certification Program

Department of Labor and
Industries, HC—412

805 Plum Street S.E.

P.O. Box 207

Olympia, Washington 98504

((69Ypon)) (5) Following approval of a basic or re-

fresher asbestos training course, the department will is-
sue the course sponsor ((a—certificate—Fhe—certificate))
an approval which is valid for one year from the date of
issuance. Application for renewal must follow the proce-
dures described in subsections ((2amnd)) (3) and (4) of
this section.

((653)) (6) To be considered timely, the training
course ((certiffeate)) approval renewal must be received
by the department no later than ((sixty)) thirty days
((after)) before the certificate expiration date.

((€63)) (7) Any changes to a training course must be
approved by the department in advance.
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((63)) (8) The course sponsor shall provide the de-
partment with a list of all persons who have completed a
basic or refresher training course. The list must be pro-
vided no later than ten days after a course is completed
and must include the name and address of each trainee.

((8))) (9) The course sponsor must notify the de-
partment, in writing, at least ((ome—weck)) thirty days
before a training course is scheduled to begin. The noti-
fication must include the date, time and address where
the training will be conducted.

((€9))) (10) A representative of the department may,
at the department's discretion, attend a training course
as an observer to verify that the training course is con-
ducted in accordance with the program approved by the
department.

(((16)—TFhe—department-—may—suspend-—or—revoke—ti
cet t.ﬂica‘ﬂcnf of a—trammg—course ”1 1ts :7:. OmSO1 .1‘a'zi's ':O
approved:))

(11) Course sponsors conducting training outside the
state of Washington shall reimburse the department for
reasonable travel expenses associated with department
audits of the training courses. Reasonable travel ex-
penses are defined as current state of Washington per
diem and travel allowance rates including airfare and/or
surface transportation rates. Such reimbursement shall
be paid within thirty days of receipt of the billing notice.

(12) The training course sponsor shall limit each class
to a maximum of thirty participants.

((6+2})) (13) The instructor to student ratio shall not
exceed one-to-ten for any of the training required by
WAC 296-65-005(13).

(14) The department may terminate the training
course approval, if in the department's judgment the
sponsor fails to maintain the course content and quality
as Initially approved.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

NEW SECTION

WAC 296-65-017 CONTRACTOR CERTIFICA-
TION. (1) In order to obtain certification, an asbestos
contractor must submit an application to the depart-
ment. The application shall provide the following
information:

(a) A list of asbestos projects conducted by the con-
tractor during the previous twelve months. Such list
shall shall include for each project:

(i) Project name;

(ii) Locatiom,

(iii) Brief description;

(iv) Identity of any citations or enforcement actions
issued for violations of asbestos regulations by any local,
state, or federal jurisdiction relative to each individual
project, and

(v) Name of the on-site project manager or
supervisor.

(b) A list of asbestos supervisors (include certification
number) working for the company.

£15]

WSR 89-22-027

(c) A statement certifying that the contractor has
read and understands all applicable Washington state
rules and regulations regarding asbestos abatement and
will comply with them.

(d) A statement certifying that the applicant contrac-
tor's asbestos license or accreditation issued by any other
state or jurisdiction has not been revoked, suspended, or
denied by that state or jurisdiction.

(2) Upon approval, the department will issue the con-
tractor a certificate. Denial of approval shall be in
writing.

(3) Certificates shall be valid for a period of twelve
months. Certificates may be extended during department
review of a renewal application.

Note:  In circumstances where it is necessary to coordinate an expira-

tion date with the date of expiration of a contractor registra-
tion issued under chapter 18.27 RCW, certificates may be val-
id for less than one year. In such circumstances, the certificate
fee prescribed in WAC 296-65-025 shall be prorated
accordingly.

(4) The application for certificate renewal shall con-
tain the information specified in subsection (1) of this
section.

(5) Applications for renewal must be received by the
department not less than sixty days before the certificate
expires.

(6) The department may suspend or revoke the certif-
icate as provided in WAC 296-65-050 and chapter 296—
350 WAC.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 87-24,
filed 11/30/87)
WAC 296-65-020 NOTIFICATION REQUIRE-

MENTS. ((A-copy-t{f.-any-no@cc-of—mtcntmn—tfo—dcmw

P-O—1Box267
Olympia,Washington9856+))

(1) Before any person or individual begins an asbestos
project_involving more than forty—eight square feet or
ten linear feet, unless the surface area of the pipe is
greater than forty—eight square feet, of asbestos contain-
ing material, written notification shall be provided to the
department. Notices shall include:

(a) Name and address of the owner and contractor.

(b) Description of the facility including size, age, and
prior use of the facility.

(c) Amount of asbestos containing material to be re-
moved or encapsulated.
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(d) Location of the facility.

(e) Exact starting and completion dates of the asbes-
tos project, including shifts during which abatement
work will be accomplished. These date must correspond
to the dates specified in the contract. Any change in
these dates or work shifts shall be communicated to the
department by an amended notice.

() Nature of the project and methods used to remove
or encapsulate the material.

(2) Failure to provide such notification will result in
the loss of the exemption specified in WAC 296-65-030.

(3) Notices must be received by the department no
later than ten days prior to the start of the project. No-
tices shall be sent directly to the department of labor
and industries regional office having jurisdiction on the
project.

(4) The director may waive the prenotification re-
quirement upon written request of an owner for large-
scale, on—going projects. In granting such a waiver, the
director shall require the owner to provide
prenotification if significant changes in_personnel, me-
thodologies, equipment, work site, or work procedures
occur or are likely to occur. The director shall further
require annual resubmittal of such notification.

(5) The director, upon review of an _owner's report,
work practices, or other data available as a result of in-
spections, audits, or other authorized activities, may re-
duce the size threshold for prenotification required by
this section. Such a change shall be based on the direc-
tor's determination that significant problems in person-
nel, methodologies, equipment, work site, or work proce-
dures are creating the potential for violations of this
chapter.

(6) Emergency projects which disturb or release as-
bestos into the air shall be reported to the department
within three working days after commencement of the
project in a_manner otherwise required under this chap-
ter. The employees, the employees' collective bargaining
representative_or_employee representative, if any, and
other persons at _the project area shall be notified of the
emergency as soon as possible by the person undertaking
the emergency project. A notice describing the nature of
the emergency project shall be clearly posted adjacent to
the work area.

(7) Incremental phasing in the conduct or design of
asbestos projects_or otherwise_conducting or designing
asbestos projects of a_size less than the threshold ex-
emption specified_in_subsection (1) of this section, with
the intent of avoiding the notification requirements, is a
violation of this chapter.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending Order 87-24,
filed 11/30/87)

WAC 296-65-025 ((EERTHIEATE)) FEES. (1)
A nonrefundable administrative fee of twenty—five dol-
lars shall be assessed for each initial or renewal asbestos
worker certificate application. The fee (check or money
order) must accompany the certificate application and
be made payable to the department. An application form
may be obtained from any approved training course in-
structor or directly from the department.

(2) A nonrefundable administrative fee of ((ome—tum
dred—fifty))thirty—five dollars shall be assessed for each

initial or renewal ((appticatron—for—training—coursc—ap-
proval—A—check—or-money—order—shatt-accompany—any

-)) asbestos
supervisor certificate application. The fee (check or
money order) must accompany the certificate application
and be made payable to the department. An application
form may be obtained from any approved training
course instructor or directly from the department.

(3) A nonrefundable administrative fee of one thou-
sand dollars shall be assessed for each initial or renewal
contractor certificate application. The fee (check or
money order) must accompany the certificate application
and be made payable to the department. An application
form may be obtained from the department.

Note:

In circumstances where it is necessary to coordinate an expira-
tion date with the date of expiration of a contractor registra-
tion issued under chapter 18.27 RCW, certificates may be val-
id for less than one year. In such circumstances, the certificate
fee prescribed in WAC 296-65-025 shall be prorated

accordingly.

(4) A nonrefundable administrative fee of one thou-
sand dollars shall be assessed for each initial and renew-
al application for training course approval. A check or
money order shall accompany any application made un-
der the provisions of WAC 296-65-015.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 87-06,
filed 4/27/87)

WAC 296-65-030 METHODS OF COMPLI-
ANCE. (1) ((No-contractoremployce,orother-individ=
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Note:)) Before submitting a bid or working on an asbes-
tos abatement project, any person or individual shall ob-
tain an asbestos contractor certificate as provided in

WSR 89-22-027

(i) The kinds of asbestos projects expected to be un-
dertaken during a period of time not to exceed one year
from the date of submission;

(ii) The procedures to be used in undertaking the as-
bestos projects;

(iii) Methods of compliance with ((chapters—296=62
296=65—and—296—=155—WAE)) applicable department

regulations,

WAC 296-65-017 and shall have in its employ at least
one certified asbestos supervisor responsible for supervis-
ing all asbestos projects undertaken by the contractor.
(2) A certified asbestos supervisor will not be required
on projects involving less than forty—eight square feet or

(iv) Methods of compliance with any additional pro-
cedures required by law for the safe demolition, removal,
encapsulation, salvage, and disposal of asbestos, ((amd))

(v) A copy of the written inspection report or state-
ment as required by WAC 296-62-07707, and

ten linear feet of asbestos containing material unless the
surface area of the pipe is greater than forty—eight
square feet.

(3) No employee or other individual is eligible to do
work or supervise an asbestos project without being is-
sued a certificate by the department except, in the case
of an asbestos project undertaken by any partnership,
firm, association, corporation, or sole proprietorship, and
conducted in its own facility, and by its own employees
under the direct, on—site supervision of a certified asbes-

(vi) The name, address and certification number of
the supervising certified asbestos ((worker)) supervisor.

((€b7)) (7) The written descriptions required ((by)) in
this section shall be submitted to the department prior to
((commencement—of—work)) commencing any project
described.

((t#)) (8) A further written description must be sub-
mitted to the department prior to commencing a project,
if previously unidentified or new asbestos projects are
proposed during the one year period covered by written

tos supervisor. This exception does not apply to the state
of Washington or its political subdivisions.

((3ta)) (4) No person may assign any employee,
contract with, or permit any individual, to remove or

description submitted to the department in accordance
with ((

WAC296—65-036(3);previously—unidentified-or
mrew—asbestos—projects—are—proposed)) subsection (6) of

this section.

encapsulate asbestos in any facility, without the project
being performed by a certified asbestos worker and un-
der the direct, on-site supervision of a certified asbestos
supervisor, except, in the case of an asbestos project un-
dertaken by any partnership, firm, association, corpora-
tion, or sole proprietorship, and conducted in its own fa-
cility and by its own employees under the direct, on-site
supervision of a certified asbestos supervisor.

(5) Any partnership, firm, association, corporation, or
sole proprietorship that begins any construction, renova-
tion, remodeling, maintenance, repair or demolition
project without meeting the requirements of WAC 296—
62-07707 and the notification requirements as provided
in subsection (6) of this section, shall lose the exemp-
tions provided in subsections (3) and (4) of this section.

(6) In cases excepted under subsections (((1})) (3)
and ((2))) (4) of this section((;-the-partmership,—firm;
cozpmﬁm—orsoicjympmtorsinp-shaﬂ-annmﬂy-mbm

, o fottowinginf iom))-

(a) Direct on-site supervision by a certified asbestos
supervisor shall be required for asbestos projects per-
formed at one project location by workers who are not
certified.

(b) If a project is conducted using only certified
workers, or if a certified worker functions as a foreman
or lead person, supervision can be performed in the reg-
ular course of a supervisor's duties and need not be di-
rect and on-site.

(¢) The partnership, firm, association, corporation, or
sole proprietorship shall annually submit to the depart-
ment, a written description which includes at least the
following information:

[17]

((€53)) (9) Written descriptions, shall be mailed to:

Asbestos Certification Program,

Department of Labor and
Industries, HC-412

805 Plum Street S.E.

P.O. Box 207

Olympia, Washington 98504

(10) In addition to losing the exemption in subsection
(5) of this section, any partnership, firm, association,
corporation, or sole proprietorship who fails to comply
with subsections (6) through (9) of this section shall be
subject to a mandatory fine of not less than two hundred
fifty dollars for each violation. Each day the violation
continues shall be considered a separate violation. In ad-
dition, any construction, renovation, remodeling, mainte-
nance, repair or demolition which was started without
meeting the requirements of this section shall be halted
immediately and cannot be resumed before meeting such

requirements.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published abeve varies from its predecessor in certain respects not in-
dicated by the use of these markings.

NEW SECTION

WAC 296-65-035 RECIPROCITY. (1) The de-
partment may recognize certifications issued by another
state for asbestos workers or supervisors provided that:

(a) The worker is in possession of a currently valid
certification from the other state, and
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(b) The department evaluates the other state's qualifi-
cation procedures and determines the certification to be
equivalent to the minimum requirements of this chapter.

(2) When the department's evaluation of another
state's qualification procedures identifies that equivalent
requirements are met, the department is authorized to
issue a Washington state certification upon receipt of a
completed application.

(3) When the department's evaluation of another
state's qualification procedures identifies deficiencies, the
department may require specific supplemental training
and/or examination before issuing a Washington state
certification.

(4) Workers or supervisors certified by another state
may renew their certification for a Washington certifica-
tion by successfully completing a Washington state ap-
proved standard seven—hour refresher course and sub-
mitting application to the department in compliance
with this chapter.

NEW SECTION

WAC 296-65-050 DENIAL, SUSPENSION,
AND REVOCATION OF CERTIFICATES. (1) The
department may deny, suspend, or revoke a certificate
for failure of the holder to comply with any require-
ments of this chapter, or any applicable health and safe-
ty standards and regulations.

(2) In addition to any civil penalty imposed under
WAC 296-62—07707 and 296-65—-030, the department
may suspend or revoke any certificate issued under this
chapter for a period of not less than six months upon the
following grounds:

(a) The certificate was obtained through error or
fraud; or

(b) The holder thereof is judged to be incompetent to
carry out the work for which the certificate was issued.

(3) Before any certificate may be denied, suspended,
or revoked, the holder thereof shall be given written no-
tice of the department's intention to do so, mailed by
registered mail, return receipt requested, to the holder's
last known address. The notice shall enumerate the alle-
gations against such holder and shall give him or her the
opportunity to request a conference before the depart-
ment. At such conference, the department and the hold-
er shall have opportunity to produce witnesses and give
testimony.

(4) A denial, suspension, or revocation order may be
appealed to the board of industrial insurance appeals
within fifteen working days after the denial, suspension,
or revocation order is entered. The notice of appeal may
be filed with the department or the board of industrial
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insurance appeals. The board of industrial insurance ap-
peals shall hold the hearing in accordance with proce-
dures established in RCW 49.17.140. Any party ag-
grieved by an order of the board of industrial insurance
appeals may obtain superior court review in the manner
provided in RCW 49.17.150.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed October 31, 1989, 4:16 p.m.]

Original Notice.

Title of Rule: Adjudicative proceedings, see below.

Purpose: To conform program rules on adjudicative
proceeding to the new Administrative Procedure Act,
chapter 34.05 RCW, and other recent statutory changes.

Other Identifying Information: This proposal was
adopted as emergency rules effective November 1, 1989.

Statutory Authority for Adoption: See below; see also
RCW 34.05.220 (1)(a).

Statute Being Implemented: Chapter 34.05 RCW,
primarily sections in the 400 series.

Summary: This proposal conforms adjudicative pro-
ceeding to the new Administrative Procedure Act, chap-
ter 34.05 RCW, and recent statutory changes.

Reasons Supporting Proposal: To comply with statu-
tory law and to achieve greater procedural uniformity in
adjudicative proceedings in programs the department
administers. See below.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David L. Henry,
Office of Appeals, OB-43, Olympia, 98504, (206) 753-
3898.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: Same as above. See also below.

Proposal Changes the Following Existing Rules: The
Administrative Procedure Act, chapter 34.05 RCW, at
section 250 requires the Chief Administrative Law
Judge, Office of Administrative Hearings, to adopt mod-
el rules of procedure under the act. RCW 34.05.220
(1)(a) permits an agency to adopt its own rules. An
agency must adopt as much of the model rules as is rea-
sonable and state the reasons for any variation in the
order of rule adoption. Variations from the model rules
are described below.
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388-11-100

388-11-105
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388-11-180

388-11-185

388-13-050

388-13-060
388-13-070
388-13-080
388-13-110

388-13-120

Washington
Administrative
Code (WAC)

388-14-260
388-14-270

388-14-385
388-14-390

388-14-415

=
©
3
X
E)
©
e
a

Amend

Amend
Amend

Amend

Amend

Amend

Amend

Amend
Amend

Amend

Repeal

Repeal

Repeal

Repeal

Repeal
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Statutory
authority
(RCW or Session

Law Chapter)

74.08.090

Same

Statutory
authority
(RCW or Session

Law Chapter)
Same

Same

Same

Same
Same
Same

Same

Same

Statutory
authority
(RCW or Session

Law Chapter)
Same
Same

Same

Same

Same

No small business economic impact statement is re-

quired for this proposal by chapter 19.85 RCW.

Hearing Location: Auditorium, Office Building No. 2,
12th and Franklin, Olympia, Washington, on January 4,
1990, at 10:00 a.m.
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Additional

reasons for proposal
and variations

from Model Rules

1. The scope of the rule is broadened to include
objection to a notice and finding of parental
responsibility. See chapter 55, Laws of 1989.

2. Housekeeping. See RCW 34.05.461(1)(c) and RCH
74.20A.055 as amended by section 152, chapter 175,
Laws of 1989.

The section is being repealed because it conflicts with RCW
34.05.464(5). See also RCW 74.20A.055 as amended by section
152, chapter 175, Laws of 1989.

Additional

reasons for proposal
and variations

from Model Rules

Housekeeping

This section would 1imit discovery to the devices stated in
it by operation of RCW 34.05.446(2), (3). General DSHS
adjudicative proceeding rules do not contain such limits
(see WAC 388-08-464). Thus, repeal of this rule broadens
discovery rights in this program and makes them the same as
those in chapter 388-08 WAC.

Housekeeping.” See RCW 74.20A.270 as amended by sections 156
and 157, chapter 175, Laws of 1989.

Same

Same

Same as WAC 388-11-105 (see above).

Pursuant to RCW 34.05.440(3) the department has adopted 14
days as the general time to file a motion to vacate a
dismissal of the proceedings for reason of default. The
general period is contained in WAC 388-08-440. This rule in
chapter 388-11 is being repealed to make WAC 388-08-440
apply to this program in the interest of achieving greater
procedural uniformity among programs.

Housekeeping and to achieve greater procedural uniformity
among department programs.

Additional

reasons for proposal
and variations

from Model Rules

Same

Housekeeping

Same

Housekeeping and to achieve greater procedural uniformity
among department programs.

1. Required by section 16, chapter 360, Laws of 1989.

2. Housekeeping

Submit Written Comments to: Troyce Warner, Chief,

Department of Social and Health Services, Office of Is-
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suances, Mailstop OB-33H, Olympia, Washington
98504, by January 4, 1990.
Date of Intended Adoption: January 15, 1990.

October 31, 1989
Leslie F. James, Director
Administrative Services
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AMENDATORY SECTION (Amending Order 2689, filed 8/30/88)

WAC 388-11-100 DUTY OF THE ADMINISTRATIVE LAW

JUDGE. (1) In hearings held under this chapter to contest a notice

and finding of financial responsibility or a notice and finding of paren-
tal responsibility, the administrative law judge shall determine:

(a) The responsible parent's obligation to provide support under
RCW 74.20A.057;

(b) The net monthly income of the responsible parent and any resi-
dential parent;

(c) The responsible parent's share of the basic support obligation
and any adjustments to that share, as warranted by his or her
circumstances;

(d) If requested by a party, the responsible parent's share of any
special child—rearing expenses;

(e) The responsible parent's obligation to provide medical support
under WAC 388-11-215;

(f) The responsible parent's accrued debt and order payments there-
on; and

(g) The responsible parent's total current and future support obliga-
tion as a sum certain and order payments thereon.

(2) The administrative law judge shall allow the office of support
enforcement to orally amend the notice ((amd-finding—of-fimanctatre=
sponsibility)) at the hearing to conform to the evidence. The adminis-
trative law judge may grant a continuance, when deemed necessary, to
allow the responsible parent additional time to present rebutting evi-
dence and/or argument as to the amendment.

3 « 5)) The ad-
ministrative law judge shall not require the office of support enforce-
ment to produce or obtain information, documents, or witnesses to as-
sist the responsible parent in proof of defenses to liability. However,
this rule shall not apply to relevant, nonconfidential information or
documents that the ofﬁce of support enforcement has in its possessron

ordcrmﬂnn—twenty-days-of-ﬂre-dosc-of-thc-hcamg-recofd'))

AMENDATORY SECTION (Amending Order 2689, filed 8/30/88)

WAC 388-11-180 PROCEDURAL REFERENCE. Hearings
held under this chapter shall be governed by the Administrative Pro-
cedure Act (chapter 34.05 RCW), RCW 74.20A.055 ((

), and chapters ((+0—68—=and)) 388-08 and 388— ll

WAC ((
Y). If any provision of this chapter conflicts
with or is inconsistent with chapter 388—08 WAC, the provision in_this

chapter governs.
REPEALER

The following sections of the Washington Administration Code are
repealed:

WAC 388-11-105 REVIEW OF INITIAL DECISION.
WAC 388-11-185 DISCOVERY.

Reviser's note: The typographical error in the above repealer ap-
peared in the original copy of the repealer and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 1465, filed 12/14/79)

WAC 388-13-050 PETITION FOR HEARING AFTER
TWENTY DAYS—STAY. (1) The person, firm, corporation, associ-
ation, political subdivision or any officer or agent thereof served with a
notice of support debt at any time within one year from the date of
service of said notice may petition the secretary or the secretary's des-
ignee for a hearing, as provided for but not previously granted ((pur=
stant—to)) under WAC 388-13-070, upon a showing of any of the
grounds enumerated in RCW 4.72.010 or CR 60. A copy of said peti-
tion shall also be served by certified mail, return receipt requested, or
by service in the manner of a summons in a civil action on the district
field office of the office of support enforcement. The filing of the peti-
tion shall not stay any collection action being taken, but the debtor
may petition the secretary or the secretary's designee for an order
staying collection action pending final decision of the secretary or the
secretary's designee or the courts on an appeal made ((pursuant—to))
under chapter ((34:64)) 34.05 RCW.
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(2) Any moneys held and/or taken by collection action prior to the
date of any such stay and any support moneys claimed by the depart-
ment, including moneys to be received in the future, to which the de-
partment may have a claim, shall be held in trust pending the final de-
cision and appeal, if any, to be disbursed in accordance with the final
decision. The secretary or the secretary's designee shall condition the
stay to provide for the trust.

(3) If a ((request)) petition for a hearing is ((recetved)) filed, the
department shall ((motify)) serve the notice of hearing on the appel-
lant, ((his)) the appellant's attorney, or other designated representa-
tive((;of-thedatetimeand-plrccof the-hearingatfeast-twenty-days

priorto-the-date-thereof-by-writtennoticeto-the-appchant-or-hisorhrer
representative)) by certified mail or_other method showing proof of
receipt.

(4) The department shall notify the appellant that it is ((htsorher))
the appellant's responsibility to notify the department of ((his-orter))
the aEEe]Iant marlrng address at the time ((of)) the ((request—for

frearing)) petition is filed and also of any change of address after ((this
requestfor-hearing—is—subnritted)) filing the petition. Mailing by certi-
fied mail, return receipt requested, to the last address provided by the
appellant shall constitute service ((purswant—to)) under chapters 74-
-20A and ((34:64)) 34.05 RCW.

((

AMENDATORY SECTION (Amending Order 1465, filed 12/14/79)

WAC 388-13-060 TIMELY ((REQUEST)) APPLICATION
FOR HEARING. (1) Any debtor who objects to all or any part of a
notice of support debt shall have the right, for not more than twenty
days from the date of service of the notice of support debt, to ((re-
quest)) ﬁle an applrcatron for an adjudicative proceeding, in writing,

)) at the district office
of the oﬂice of support enforcement by certified mail or by personal
service. (( )) An_application_under
this section(()) shall be construed to be a general denial of liability to
the department.

(2) The execution of the notice of support debt shall be stayed
pending the final ((decistomonsuch-hearing)) adjudicative order.

(3) If (( ing)) an application is ((reeeived)) timely
filed, the department shall ((notify)) serve the notice of hearing on the
appellant((—hrs—a-ttomcy—)) or ((otirerdesignated)) the appellant's rep-

Tof thedate-timeand ptaceof-the-hearingatfeasttwenty

resentative((

days-priorto-the-datethereof-by-writtennotice to-theappettant-orhis
or—ter—representative)) by certified mail or_another method showing

proof of receipt.
(4) The department shall notify the appellant that it is ((his-or-her))

the appellant's responsibility to notify the department of ((hts—or-her))
the appellant's marhng address at the time ((of)) the ((request—for
heznng)) application 1s ﬁled and also of any change of address after
((

)) filing_the application. Mailing
by certified mail, return receipt requested, to the last address provided
by the appellant shall constitute service ((purswant-to)) under chapters
74.20A and ((34:04)) 34.05 RCW.

date-of receiptof-therequestfor-hearmg—if-the-timedateor places
".“u"' l’"""t tnl :lth:npart; thrlhcanng cxanmer '"’15 prant aF e :

causc:))

AMENDATORY SECTION (Amending Order 2340, filed 2/12/86)

WAC 388-13-070 HEARING—INITIAL DECISION((S)). (1)
If the ((hearing)) petition or application is granted, it shall be an
((admrinistrative—hrearing)) adjudicative proceeding limited to the de-
termination of the ownership of the moneys claimed in the notice of
support debt and/or the reasonableness of a repayment agreement
presented to a public assistance recipient for the purpose of recovering
child support under RCW 74.20A.270 and WAC 388-14-200 (4) and
(5). The right to the ((hearing)) proceeding is conditioned upon hold-
ing any funds not yet disbursed or expended or to be received in the
future in trust pending the final adjudicative order ((i
ings)) or during any appeal to the courts. The secretary or the sec-
retary's designee shall enter an appropriate order providing for the
terms of the trust.
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(2) ((Fhetrearingsiratt-be-a—contested-cascasprovided-formchap-
ter 3404 REW—and—shatt—be—held—pursuant—to—this—scctiom—chapter

€49)) The department shall have the burden of proof to establish
ownership of the support moneys claimed, including but not limited to
moneys not yet disbursed or spent.

((65)) (3) ((Aftercvidence—tas—been—presented—at—=a—hearing—con-
ducted-by-rhearing-examiner-the-hearmgexaminer-shalt-enteran-ini=

tiat—decistor—and—order—which—shatt—be—im—writing—and-shatt °°"t'a"'
ﬁ"d""'g’ al d ml "d"’sm"ls al Sto °.a°:Fh’ cnl"t“.tcd issue of (aclt 3”"d fav la.s

tdence-admitted—at—thc—hearing:)) The administrative law judge shall
allow the office of support enforcement ((shatHrave-theright)) to oral-
ly Ty amend the notice of support debt((;)) at the ((timre-of)) hearing((;))
to conform to the evidence ((imwhich—case)). The ((hearimg-examiner

ts—empowered—to)) administrative law judge may grant a continuance,
when deemed necessary, to allow the debtor additional time to present
rebutting evidence and/or argument as to the amendment.

((t69)) (4) The ((hearing-examiner)) administrative law judge shall
(et  imal-of—the—imitiab-decis: Forder—signed—by—hi

[

)) serve a copy of the ad-
ministrative law judge's initial decision_on the office of support en-
forcement and ((to)) the debtor or the debtor's representative by certi-
fied mail to the last address provided by each party or by another
method showing proof of receipt.

(4
—ZOA-OSS-ShaH-appl'y—trths-proccsr))

AMENDATORY SECTION (Amending Order 1465, filed 12/14/79)

WAC 388-13-110 DEFAULT. (((1))) If the debtor fails to ap-
pear at the hearing, the ((hearimg-cxaminer)) administrative law judge
shall, upon a showing of valid service, enter an initial decision and or-
der declaring the amount of the support moneys, as claimed in the no-
tice, to be assessed and determined and subject to collection action un-
der chapter 74.20A RCW.

« L. . i}

(2)-Within-thirty .dafs of crtry-ofthe d:‘:.xsmu and-order—msub
scetion{1)-of thissection;-the-debtor-may petition the-seeretary orthe
secretary's ﬂc’]'g"clc to ﬂa;c the dF“l TSTom and’ order—and 'C!".'a"; St!;f
472-610-or€R66:))

AMENDATORY SECTION (Amending Order 1465, filed 12/14/79)
WAC 388-13-120 PROCEDURAL REFERENCE. (((H—WA€

>

yAnyprovisionsof)) Adjudicative proceedings held under chapter
388-13 WAC shall be governed by the Administrative Procedure Act
(chapter 34.05 RCW), RCW 74.20A.270, and chapters ((-3-8-8—+hor
388=t+)) 388-08 and 388-13 WAC ((notim)). If any Dl’OVlSIOl'l of this
hagte r conflicts with ((theserules—or-sectiom+7or—18;)) or is incon-
sistent_with chapter ((1H—Eawsof+979—cx—sess—REW-F426:326
)) 388-08 WAC, ((shattapply-toactions—under)) the

Erovisnon in thls chapter governs.

REPEALER

The following sections of the Washington Administration Code are
repealed:

WAC 388-13-080 REVIEW OF INITIAL DECISION.

Reviser's note: The typographical error in the above repealer ap-
peared in the original copy of the repealer and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2304, filed 11/13/85)

WAC 388-14-260 DISTRIBUTION—REFERRALS FROM
OTHER STATES. (1) When a child support enforcement agency in
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another state, operating a child support program under Title IV-D of
the Social Security Act, submits a request for support enforcement
services under RCW 74.20.040(3), the office of support enforcement
shall initiate appropriate action to establish, enforce, and collect the
support obligation. The request shall be signed by an authorized offi-
cial of the state agency and shall contain appropriate information and
be accompanied by appropriate documentation to support the action to
establish, enforce, and/or collect the support obligation. The following
is a list of some of the information/documentation that may be sub-
mitted with the request for support enforcement services:

(a) The responsible parent's name, address, Social Security number,
date of birth, present or last known employer, earnings or ability to
earn, employment history, property and resources, and physical
description;

(b) The custodian's name, address, and Social Security number;

(c) The names, address, Social Security numbers, and dates of birth
of the dependent children;

(d) A certification that the request is being submitted under Title
IV-D of the Social Security Act and identification of the case as a
public assistance or nonassistance case;

(e) A copy of any superior court order or administrative order es-
tablishing the support obligation and any order modifying the court or
administrative order;

(f) A copy of any official record of support payments made by the
responsible parent or, if no such record exists, an affidavit setting forth
the amount of support due under the superior court or administrative
order, the period during which support was due and payable, and the
amounts and dates of support payments;

(g) If there is no superior court or administrative order for support,
an affidavit setting forth the following:

(i) A statement of facts establishing or tending to establish the exis-
tence of a legally enforceable support obligation;

(ii) A statement of the dates and amounts of any public assistance
payments or a statement reflecting the needs of the children for food,
clothing, shelter, medical support, or other necessities if no such assist-
ance has been provided.

(2) If a superior court order has been entered establishing the re-
sponsible parent's support obligation, the office of support enforcement
may proceed under RCW 74.20A.040 to enforce the support obligation
and initiate further enforcement and collection action as authorized by
law.

(3) If an administrative order has been entered by an agency in an-
other state establishing the responsible parent's support obligation, the
office of support enforcement may issue a notice of debt accrued
and/or accruing created by the administrative order. Said notice shall
be served upon the debtor in the manner prescribed for service of a
summons in a civil action or be served on the debtor by certified mail,
return receipt requested, demanding payment within twenty days of
the date of receipt. The notice of debt shall include a statement of the
support debt accrued, computable on the amount required to be paid
under the administrative order; a statement that the property is subject
to lien and foreclosure, distraint, seizure and sale, or order to withhold
and deliver; and a statement that the net proceeds will be applied to
the satisfaction of the support debt. The notice shall also include a
statement of the amount of the monthly payment for future/current
support the responsible parent is required to make under the adminis-
trative order.

(a) Any debtor objecting to all or any part of the notice of debt shall

have a right to ((
REW)) an adjudicative proceeding. The ((request)) application for a
proceeding shall be in writing and shall include a statement of the
grounds and defenses upon which relief from the administrative order
is sought and/or the basis for modification of the amount for future/
current support.

The ((request)) application shall be ((served—upom)) filed at the

office of support enforcement by reg:stered or certified mail or per person-

ally. (C 5
) If ((z
)) an application is ((made)) filed within twenty
days of the date of service of the notice, collection action shall be
stayed pending the ((dccmon—on—such—hming)) final adjudicative or-

der. If no ((such—request)) application is ((made)) filed within this
twenty—day period, the support debt and/or the amount nt of the future/

current support payments shall become final subject to the provisions

of WAC 388-14-260 (3)(e) and shall be subject to collection action.
(b) The scope of the hearing shall be limited to the grounds and de-

fenses enumerated in superior court Civil Rule 60 which may entitle
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the debtor to relief from the administrative order and/or a determina-
tion whether or not the amount of the monthly payment for future/
current support should be modified in accordance with the provisions
of WAC 388-11-140. The burden of proof to establish such grounds
and defenses and/or a material change in circumstances shall be on
the debtor.

(c) If the debtor presents evidence which would constitute a full or
partial defense and/or grounds for modification, upon request, the ad-
ministrative law judge may continue the hearing to permit the parties
to submit further evidence. Pending further hearing and the entry of
an initial decision, the debtor may be ordered to pay or make reason-
able payments on any undisputed portion of the support debt and to
pay current support if owed.

(d)(i) The provisions of the following sections of chapter 388-11
WAC are incorporated by reference and made applicable to the hear-
ing process provided for in this section to the extent they are consistent
((b—with)) and relevant ((to-the-hearingprocess)): WAC 388-11-015,
388-11-065, 388-11-070, 388-11-100, ((388=+=165)), 388-11-115,
388-11-120, 388-11-130, 388-11-135, 388-11-140, 388-11-145,
388-11-150, 388—11-155, 388-11-170, ((388=H—1868;388—+—185;))
and 388-11-190((;and-cirapter+0=08-WA€)).

" (ii) Hearings held under chapter 388—-14 WAC shall be governed by
the Administrative Procedure Act (chapter 34.05 RCW), the provi-
sions in this chapter, and chapter 388-08 WAC. If any provision in
this chapter or in a rule incorporated by subsection (3)(d)(i) of this
section_conflicts with a provision in chapter 388—-08 WAC, the provi-
sion in this chapter or in a rule incorporated by subsection (3)(d)(i) of
this section shall govern.

(e) If a written ((request)) application for ((hearing)) an adjudica-
tive proceeding is ((served—upon)) filed at the office of support enforce-
ment after the twenty—day period, the debtor's right to relief from the
administrative order shall be delermmed pursuant to the provisions of
Civil Rule 60. ((:

7)) The filing of the

be-promptiy-scheduted-tnresponse-tosuch-arequest:
((petition-for-a—hearing)) application after the twenty—day period shall
not affect any collection action previously taken under chapter 74.20A

RCW. The granting of a ((request-for-hecaring)) late application shall
operate as a stay on any future collection acllon, pending the ﬁnal
1 )]

adjudicative order. Moneys withheld as a result of collection action in
effect at the time of the granting of the ((requestfor-thehearing)) late

application shall be delivered to the department and shall be held in
trust by the department pending the final adjudicative order ((of-the
sceretary)) or during the pendency of any appeal to the courts made
under chapter ((34-64)) 34.05 RCW. The department may petition the
administrative law judge to require the responsible parent to pay fu-
ture/current support. If an order for future/current support is entered
and the responsible parent fails to comply with the order, the office of
support enforcement may take appropriate collection action.

(4) If there is no superior court order or administrative order, the
office of support enforcement may issue a notice and finding of finan-
cial responsibility and proceed in accordance with the provisions of
RCW 74,20A.055 which are incorporated by reference herein, to es-
tablish the support obligation, and initiate further enforcement and
collection action as authorized by law.

(5) If the office of support enforcement is unable to establish, en-
force, and/or collect the support obligation in response to the request
or otherwise deems it appropriate under the circumstances, the case
may be referred to the county prosecuting attorney or attorney gener-
al's office for collection action.

(6) A petition that has been or may be transmitted from another
state for enforcement under the Uniform Reciprocal Enforcement of
Support Act, chapter 26.21 RCW, may be deemed to be a request for
support enforcement services sufficient to authorize the office of sup-
port enforcement to initiate action to establish, enforce, and collect the
support obligation in accordance with this section.

(7) If the office of support enforcement is unable to locate the re-
sponsible parent after reasonable and diligent efforts, the requesting
agency fails to provide sufficient information to locate the responsible
parent and/or establish and enforce the support obligation, or the case
does not appear to have collection potential for the foresecable future,
the office of support enforcement may discontinue support enforcement
services and return the request and accompanying documentation to
the requesting agency.

(8) If the office of support enforcement is notified by the requesting
agency that the custodian of the dependent child or children is moving
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to another state, support enforcement services on behalf of the custo-
dian may be continued for a period not to exceed five months.

(9) When the responsible parent is residing and/or employed in an-
other state and support enforcement services are being provided under
RCW 74.20.040 (1) or (2), the office of support enforcement may exe-
cute and submit a request for support enforcement services similar to
the request described in this section to the IV-D agency of that state,
or may refer the case to the county prosecuting attorney or the attor-
ney general's office for appropriate action.

(10) Upon request from another state, the office of support enforce-
ment shall provide available information/documentation from case
files, including but not limited to copies of superior court orders, ad-
ministrative orders, pay records, and statements/affidavits of support
debts, employment, and public assistance records.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2794, filed 5/3/89)

WAC 388-14-270 DISTRIBUTION OF SUPPORT PAY-
MENTS—PUBLIC ASSISTANCE. (1) When the office provides
support enforcement services, the office shall distribute all support
money collected by the office, or received by the office in its capacity,
as the Washington state support registry:

(a) In accordance with state and federal law, if public assistance, or
cash benefits under the family independence program, is being or has
been provided for the support of the family unit;

(b) To the payee under the order if the payee has physical custody
of the children;

(c) To the physical custodian of the children if someone other than
the payee has physical custody of and is caring for the children; and/or

(d) To the child support enforcement agency in another state or for-
eign country which submitted a request for support enforcement
services.

(2) Prior to distributing support moneys to a physical custodian who
is not the payee under the support order, the office shall:

(a) Obtain a sworn statement from the physical custodian attesting
to the fact he or she has physical custody of the children and is caring
for them;

(b) Mail a notice of its intent to distribute support money to the
physical custodian to the last known address of the payee and the re-
sponsible parent:

(i) The notice shall contain the following statements and
information:

(A) That the office has collected or received support money due un-
der the support order;

(B) The name of the physical custodian;

(C) That the payee may contest distribution of money to the physi-
cal custodian by requesting a conference board under WAC 388-14-
385, or filing an appropriate motion with the court that entered the
support order;

(D) That the office must be given notice of and made a party to any
proceeding to contest the notice of distribution.

(ii) A copy of the sworn statement of the physical custodian shall be
attached to the notice; and

(c) File a copy of the notice with the clerk of the court in which the
support order was entered.

(3) If the location of the family or person to whom the support
money is owed is unknown, the office shall exercise reasonable efforts
to locate the family or person. If the office is unable to locate and dis-
burse the money to the family or person, the office shall handle the
money in accordance with an agreement with the department of reve-
nue and as required by state law.

(4) The office shall apply the following rules to the distribution of
support money:

(a) Record all payments in exact amounts without rounding;

(b) Distribute a support payment within eight days of the date the
office receives the payment, unless unable to distribute the payment for
one or more of the following reasons:

(i) The location of the payee is unknown;

(ii) There is not sufficient information to identify the accounts
against which and to which the payment should be applied;

(iii) An action is filed in a court or agency with jurisdiction to de-
cide the issue, to determine whether or not a support payment is owed
and/or how the payment should be distributed;




Washington State Register, Issue 89-23

(iv) Under subsection (6) of this section, the office receives prepaid
support moneys which are being held and will be distributed in future
months;

(v) The office mails a notice of intent to distribute the support mon-
ey to the physical custodian under subsection (2) of this section; or

(vi) Other circumstances exist which make a proper and timely dis-
tribution of the payment impossible through no fault or lack of dili-
gence of the office.

(c) The date of collection shall be the date on which the payment is
received by the office. For interstate collections, the date of collection
shall be the date on which the payment is received by the office or the
legal entity of any state or political subdivision actually making the
collection, whichever is earliest;

(d) The office shall apply all payments:

(i) To satisfy the support obligation for the month in which the
payments are received and, then;

(ii) To any support debt or debts owed to:

(A) The family;

(B) A person for whom services are being provided;

(C) The department; or

(D) A child support agency in another state or foreign country.

(e) If the responsible parent owes a current support obligation to
more than one family and does not pay enough money during the
month to satisfy these current support obligations in full, the office
shall distribute the money collected based on the proportionate share
of the obligation owed to each family;

(f) The office shall apply amounts received during a month in excess
of the responsible parent's current support obligation or obligations to
the support debt or debts based on the proportionate size of the debts,
except as provided in subsection (4)(g) of this section, if:

(i) The support payment or payments exceed the amount required to
satisfy the current support obligation or obligations for that month;
and

(ii) The responsible parent owes more than one support debt.

(g) The office may apply amounts distributed under this subsection
to a single support debt rather than make a proportionate distribution
in the following circumstances:

(i) To satisfy a support debt owed to the family that accrued after
the family terminated from public assistance as provided for in RCW
26.23.030; or

(ii) If proportionate distribution is administratively inefficient; or

(iii) If the collection resulted from the sale or disposition of a spe-
cific piece of property in which the applicant/recipient or applicant/
custodian has a judgment lien for child support.

(h) The office shall convert amounts collected which are paid more
frequently than once a month to an amount that represents payment
on the required support obligation for the current month. The office of
support enforcement is directed to distribute payments periodically to
give effect to efficient administration;

(i) The office shall report any amounts distributed to a family, re-
ceiving public assistance, to the community service office identifying
whether or not the payment is available to meet the need. This re-
quirement shall not relieve the recipient of the duty to report receipt of
any support moneys; and

(j) The department shall pay a family, receiving cash assistance un-
der the aid to families with dependent children program or the family
independence program, the first fifty dollars of each child support pay-
ment provided under WAC 388-14-275.

(5) If the office receives or collects support moneys which represent
payment on the required support obligation for future months, the
office shall:

(a) Apply the support moneys to such future months if the support
debt has been paid in full; and

(b) Distribute the support moneys on a monthly basis as of the date
payments become due in the future.

(6) When the office receives or collects prepaid support moneys, the
office shall mail a notice to the last known address of the person enti-
tled to receive support payments. The notice shall inform the person
that:

(a) The office received prepaid support money;

(b) The office will distribute this money as support payments be-
come due in the future; and

(c) He or she may petition the court that entered the support order
for an order requiring the immediate distribution of the prepaid sup-
port money.
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(7) The office may recover support money distributed to a person or
to the family in error, after receipt of a check which is later dishon-
ored, or the office is later required to refund or return the support
payment, as follows:

(a) In nonassistance cases, the office may deduct and retain, from
subsequent support payments, any amounts collected on a support debt
and ten percent of amounts collected as current support. The office
shall send a notice to the last known address of the person or family
prior to taking action to recover such payments. The notice shall:

(i) Contain a finding that a payment was distributed in error, was
paid against a check that was later dishonored, or that the office was
required to refund the support payment to the responsible parent;

(ii) Identify the payments the office will recover; and

(iii) Inform the person or family of thc amounts that will be de-
ducted from future collections; and

(iv) Inform the person or family they may request an ((administra=
tive-hearing)) adjudicative proceeding under chapter ((34-64)) 34.05
RCW to object to the notice. At the hearing, the person may contest
the office's findings regarding the existence and amount of the debt for
erroneous payments or other payments the office is seeking to recover.

(b) If person or family is no longer receiving support enforcement
services, the office of support enforcement may take action under
RCW 74.20A.270 to recover the money.

(8) If the family is receiving public assistance and the applicant/
recipient fails to remit support payments to the office as required, the
office shall use the process set forth in WAC 388-14-200 to recover
such support payments.

AMENDATORY SECT[ON (Amending Order 2738, filed 12/14/88)

WAC 388-14-385 CONFERENCE BOARD. (1) A conference
board is herewith established to inquire into, determine facts, and at-
tempt to resolve matters in which a responsible parent, custodial par-
ent, or other person feels aggrieved by actions taken by the office of
support enforcement pursuant to chapters 74.20, 74.20A RCW, or Ti-
tle IV-D of the Social Security Act (Title 42 U.S.C.).

(a) The intent and purpose of the conference board is to facilitate
the informal speedy resolution of grievances of responsible parents,
custodial parents, or other persons. An applicant for a conference
board proceeding shall have made a reasonable attempt and have
failed to resolve the grievance or issue with the workers before a con-
ference board may act to attempt to resolve the issue.

(b) The director, revenue division, or director's designee may assem-
ble a conference board on application of the aggrieved person or on the
director's own motion to investigate, find facts, and state or apply poli-
cy or law to the end of resolving grievances.

(c) The director or the director's designee may take such action, as
deemed appropriate, and may individually exercise any of the authori-
ty provided for in this regulation, if:

(i) The grievance or issue presented in an application for conference
board does not involve a factual dispute, or

(ii) The disputed fact or facts even if resolved in favor of the appli-
cant would not provide a basis upon which relief could be granted to
the applicant by a conference board acting in accordance with the
standards provided for in this section.

(d) If an apparent factual dispute exists:

(i) The director or director's designee shall assemble a conference
board composed of the director or director's designee, who shall serve
as chairman, and two staff members, if deemed necessary.

(ii) The chairman of the conference board shall mail a notice, to the
applicant and any other person or agency who is a party in interest to
the proceeding, that a conference board has been convened and inform
the parties of the time and place of the conference board at least seven
days prior to the date the conference board is scheduled.

(e) The chairman of the conference board is herewith authorized as
a duly appointed officer empowered to issue subpoena of witnesses,
books, records, etc., as provided for in RCW 74.04.290 and shall have
power to subpoena witnesses, administer oaths, take testimony, and
compel the production of such papers, books, records, and documents
deemed relevant to the resolution of the grievance under consideration.
Additional evidence may be taken by affidavit or other written submis-
sion when necessary or practicable together with written or oral argu-
ment. The director may designate persons having specific familiarity
with the matter at issue or technical expertise with the subject to ad-
vise the board as required.

(f) The conference board's jurisdiction shall include but shall not be
limited to the following areas:
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(i) Complaints as to the conduct of individual staff members while
acting in the scope of their duties. The decision of the board shall be
directed to the first line supervisor for action as appropriate;

(ii) Review of denial of application for or termination of nonassis-
tance support enforcement services;

(iii) Review of allegations of error as to the distribution of support
moneys;

(iv) Resolution of amounts of arrears claimed due and rate of
repayments;

(v) Requests to release or refund moneys taken pursuant to RCW
74.20A.080 to provide for the reasonable necessities of responsible
parent or parents and minor children in their home;

(vi) Requests for deferral of support enforcement action;

(vii) Requests for partial or total charge—off of support arrears pur-
suant to RCW 74.20A.220 or declination to collect support arrears
pursuant to RCW 74.20.040 on nonassistance cases;

(viii) Requests to waive interest pursuant to RCW 74.20A.190;

(ix) Requests to waive or defer the nonassistance support enforce-
ment fee pursuant to RCW 74.20.040;

(x) Review of determinations that a support obligation has been sat-
isfied or is no longer legally enforceable;

(xi) Any other matter requiring explanation of or application of pol-
icy or law to an issue in a specific case or clarification of facts in said
case.

(xii) Requests for administrative review of cases submitted to the
IRS for offset of a tax refund in accordance with federal statutes and
regulations.

(2) The conference board shall dissolve upon issuance of decisions
on matters for which it was appointed.

(3) The board's decision, including a decision to deny a request for a
conference board, shall be in accordance with applicable statutes, case
law, department of social and health services rules and regulations,
published office of support enforcement manuals, support enforcement
policy bulletins and the exercise of reasonable administrative discre-
tion. The decision shall be in writing and shall find the facts, applica-
ble law, policies applied, and clearly state the decision. If the decision
is the result of a conference board, that decision shall represent the
decision of a majority of the board. The director shall vacate decisions
inconsistent with the standards in this section and remand them for is-
suance of a new decision in compliance with the standards.

(4) The office shall establish a file of pertinent documents for each
case and distribute a copy of the decision, signed by the chairman, to:

(a) The applicant;

(b) Other parties in interest when requested;

(c) The appropriate office of support enforcement district field office
for action consistent with the decision of the board; and

(d) The director.

(5) The board shall base decisions under RCW 74.20A.220 to grant
partial or total charge—off of arrears owed to the department of social
and health services under RCW 74.20A.030, 74.20A.250, 74.20.320,
74.20.330, or 42 U.S.C. 602 (a)(26)(A) on the following considera-
tions and shall state them in the written decision of the conference
board fully justifying the action taken:

(a) Error in law or bona fide legal defects that materially diminish
chances of collection; or

(b) Substantial hardship to minor children in the household of the
responsible parent or other minor children for whom the responsible
parent actually provides support which hardship is to be measured
against income standards for public assistance and consideration of all
available income, property, and resources of the responsible parent and
the necessity to apportion the income and resources of the responsible
parent on an equitable basis with the children for whom the arrears
accrued; or

(c) Costs of collection action in the future that are greater than the
amount to be charged off; or

(d) Settlement from lump-sum cash payment that is beneficial to
the state considering future costs of collection and likelihood of
collection.

(6) A conference board is not ((z—comtested-case)) an_adjudicative
proceeding subject to review by the superior court and is not a substi-
tute for any constitutionally or statutorily ((permitted)) required hear-
ing. Aggrieved parties may be represented before the board by a per-
son of their choice represented before the board by a person of their
choice. The department shall not pay any costs incurred by the ag-
grieved person in connection with the conference.
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Reviser's note:  RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

AMENDATORY SECTION (Amending Order 2036, filed 10/6/83)

WAC 388-14-390 ((PEFIHON—FORHEARING)) ADJUDI-
CATIVE PROCEEDING WHEN COLLECTION ACTION IS
INITIATED AGAINST A BANK ACCOUNT—EXEMPTIONS—
BURDEN OF PROOF. If the department initiates collection action
against a bank account, the responsible parent or the joint owner of

record of the bank account may ((petition)) contest the ((seeretary-or
thesceretary's—designecfor—a—tearing)) action_in an adjudicative pro-
ceeding. The ({petition)) application shall be ((served-upom)) filed at
the office of support enforcement by registered or certified mail or per-
sonally within twenty days of the date a copy of the order to withhold
and deliver was either mailed to or served upon the responsible parent
pursuant to RCW 74.20A.080 or a written notice of the collection ac-
tion was mailed by certified mail to the last known address of the joint
owner of record of the account. The ((petition)) application shall state
the facts supporting the allegation by the responsible parent or the
joint owner that the funds in the account, or a portion of those funds,
are exempt from satisfaction of the child support obligation of the re-
sponsible parent.

On the ((petition)) application of the responsible parent, the joint
owner of record, or OSE, a hearing shall be scheduled solely for the
purpose of determining whether or not one of the following exemptions
applies to the funds in the bank account:

(1) Pursuant to RCW 26.16.200 and 74.20A.120, the funds in the
community bank account, or a portion of those funds which can be
identified as the earnings of the spouse not owing a support obligation
to the child or children of the responsible parent, are exempt from sat-
isfaction of the child support obligation of the responsible parent.

(2) The funds in a bank account, or a portion of those funds which
can be identified as AFDC funds, SSI monies, or other kinds of funds
having been legally exempted from collection action, are exempt from
satisfaction of the child support obligation of the responsible parent.

(3) The funds in a bank account which can be identified as being
solely owned by the joint owner of record of the bank account not
owing a child support obligation to the child or children of the respon-
sible parent, are exempt from satisfaction of the child support obliga-
tion of the responsible parent.

The burden of tracing the funds and proving the funds in the bank
account are exempt from satisfaction of the child support obligation of
the responsible parent is on the responsible parent or the joint owner of
record.

(« . . .
het ”‘I: s.::lcta;; or the scerctary SF d]“'g;m ’Sha. " ""’m’l thle pa'";’ ;“

)) If an application is
filed, the department shall serve the notice of hearing on the appellant

or the appellant's representative by certified mail or another method
showing proof of receipt.

Moneys withheld as a result of collection action initiated against a
bank account and delivered to the office of support enforcement at the
time of the granting of ((arequestfortrearing)) an application shall be
held by the office of support enforcement pending the final adjudicative
order ((of-the-sceretary)) or during the pendency of any appeal to the
courts.

If the final decision of the department or courts on appeal is that the
department has caused funds in a bank account that are exempt from
satisfaction of the child support obligation of the responsible parent to
be withheld by the bank or delivered to the department, the office of
support enforcement shall promptly release the order to withhold and
deliver or refund the proportionate share of the funds having been
identified as being so exempt. No interest shall accrue or be payable by
the department on any moneys withheld pursuant to RCW
74.20A.080.




Washington State Register, Issue 89-23

AMENDATORY SECTION (Amending Order 2606, filed 3/4/88)

WAC 388-14-415 NOTICE OF SUPPORT ((BEB¥)) OWED.
(1) The notice of support ((debt)) owed issued, under RCW ((74-
20A-046)) 26.23.110, shall state that:

(a) The office is providing support enforcement services on behalf of
the responsible parent's dependent children.

(b) Twenty—one days after service of the notice, the office will take
action to collect the responsible parent's support obligation. The office
shall take collection action without further notice if a support payment
is more than fifteen days past due in an amount equal to the support
payable for one month. Collection action includes issuing orders to
withhold and deliver and notices of payroll deduction, or taking other
income withholding action.

(c) After service of the notice, the responsible parent must make all
support payments through the Washington state support registry.

(d) The responsible parent will not receive credit for payments made
to a person or agency other than the support registry under RCW
26.23.050(7) and 74.20.101.

(2) The notice shall be served on the responsible parent like a sum-
mons in a civil action, or shall be mailed to his or her last known ad-
dress by certified mail, return receipt requested.

(3) The notice of support ((debt)) owed shall contain:

(a) The current monthly amount for support under a court or ad-
ministrative order;

(b) An initial finding of the current support amount if there is no
fixed dollar amount in the order, and the basis, rationale, or formula
used to make the initial finding;

(c) The amount of any support debt, including medical support,
owed by the responsible parent;

(d) A statement that the responsible parent has twenty days after
service of the notice to contest;

(i) _The initial finding for current support ((er—support—debt
amount)) under subsection (3)(b) of this section; or

(ii) The support debt, and/or the current/future support obligation,
if the support order contains an escalation clause or adjustment provi-
sion for which additional information not contained in the order is
needed to determine the amount of the support debt or current

rt.

(e) A statement that the responsible parent may contest the notice
by either:

(1) ((Ma-kmg)) Filing a written ((request)) application for an ((ad~

)) adjudicative proceeding under chap-
ter ((34:64)) 34.05 RCW; or

(ii) Filing an action in superior court.

(4) The office may make the initial finding based upon:

(a) The factors stated in the order; and

(b) The responsible parent's earnings, if known; or

(c) The responsible parent's ability to earn if the actual earnings are
unknown; or

(d) The needs of the dependent child(ren) if the responsible parent's
earnings and ability to earn are unknown.

(5) If the responsible parent does not ((request-a—hcaring)) file an
application for an adjudicative proceeding or start an action in superior
court the office shall:

(a) ((Issue)) Enter a default order stating the notice amounts if the
notice contained an initial finding of the amount for current support;

(b) Mail a copy of the order to the last known address of the re-
sponsible parent. A copy of the order shall also be mailed to the person
to whom support is payable under the support order;

(c) Collect the amounts stated in the notice without further notice.

(6) If the responsible parent ((requests—a—hearing)) files an_applica-
tion under this section, the department shall ((issue)) serve a notice of
E.ring on_the responsible parent or the parent's representative. A
copy of the notice of hearing shall also be mailed to the person to
whom the support is payable under the support order.

The notice shall direct the responsible parent to appear and show
why the current support amount and/or the support debt amount is

wrong. ((A—mpy—cf—thc—notrcc—of—hcanng—shaﬂ—a-lw—bc—mﬂed—to—thc

)
(7) The responsible parent shall:
(a) List ((the)) defenses to liability and/or state the reasons why
support should not be set as stated in the notice ((imrtherequest-fora

hearing)) of support owed;
(b) Attach an office approved financial affidavit;

(¢) ((Serve)) File the ((request-for-a—hearing-on)) application at the

office of support enforcement by certified mail, return receipt request-
ed, or like a summons in a civil action.
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(8) If the responsible parent ((requests—a—hcaring)) files an applica-

tion for an adjudicative proceeding within twenty days of service of the
notice of support owed, the office shall stay collection action pending
the (( ing)) final adjudicative order, except as pro-
vided in subsection (9) of this section.

(9) The office may take action to collect:

(a) Temporary support if the administrative law judge issues an or-
der for temporary support;

(b) Any part of the support debt that the responsible parent fails to
allege is not owed;

(c) A fixed or minimum dollar amount for current support stated in
the court order;

(d) Any part of a support debt that has been reduced to a sum cer-
tain judgment by a proper court or agency.

(10) The responsibie parent shall prove defenses to the initial finding
for current support and /or the amount of the support debt.

(11)(a) The following sections of chapter 388-11 WAC ((provi=
sions)) are incorporated by reference and ((appty)) made applicable to
the hearing process ((under)) provided for in this section ((#f)) to the
extent they are consistent and ((when)) relevant:

WAC 388-11-011, 388-11-065, 388-11-070, 388—11-100, ((388=
H=165)), 388-11-115, 388-11-120, 388-11-130, 388-11-135, 388-
11-140, 388-11-145, 388-11-150, 388-11-155, 388-11-170, ((388=
H=186;—388==185;)) and 388-11-190((;—amd—chapter—+6-08
WAE)).

(b) Hearings held under this section shall be governed by the Ad-
ministrative Procedure Act (chapter 34.05 RCW), and chapters 388—
08 and 388-14 WAC. If any provision in this chapter or in a rule in-
corporated by reference by (11){(a) of this section conflicts with or is
inconsistent with chapter 388-08 WAC, the provision in this chapter
or_a rule incorporated by reference in (11)(a) of this section shall

govern.
(12) ((Afterevidencethas—beenpresented-at-a-hearing,-the-hearing

£+39)) The (( T
the)) office ((or)) of support enforcement and the responsible parent

((may)) each have the right to request a yearly review of the support
order.

((e9)) @ The ((hcanng—cxa—mncmrthmma-l—dmon—and—thc

5)) administra-
tive law and review judge's authority shall be limited to:

(a) Interpretation of the court order for support only. The ((hearing
examiner)) administrative law and review judges shall have no author-
ity to change or defer the support amount owed except to:

(i) Find the amount of monthly support as a fixed dollar amount;
and

(ii) Find any arrears accrued prior to service of the notice of support
owed.

(b) Correct mathematical computation of the stated debt;

(c) Superior court orders which have modified the superior court or-
der in issue. Contempt orders and orders entered under chapters 26.21
or 26.20 RCW shall not be construed as modifications.

((€+5))) (14) If the debtor fails to appear at the hearing, the

(hearing—examiner)) administrative law judge shall, after proof of
proper service, enter a decision and order declaring the support debt
subject to collection action.

((ﬂﬁ)ﬂrhmmgmmmmhzzﬂ-ﬁhﬁ:—ongmai—of—%nmz{—dcw
%)) (15) The ((hca:nng-cmmncr)) administrative law and review

judges shall mail copies of the decisions and orders to:

(a) The office of support enforcement;

(b) The last known address of the responsible parent by certified
mail; and

(c) The last known address of the person to whom support is payable
under the support order.

((ﬂ%ﬁ‘icmponsrb}rpamrorthc-oﬂiccmyTequcmmof—ﬂ:c

view-shalt-be-as-setforthunder- WA€-388=H—105:

€9))) (16) Informal disposition of any hearing is favored where
possible and not precluded by law. The office may dispose of cases by
an agreed settlement((;)) or a consent order. The administrative law
judge shall approve any consent order unless it is contrary to law.
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((€8))) (17) A support order issued under this section shall:
(a) Contain the notice and information listed in RCW 26.23.050(4),

and
(b) Be filed with the clerk of the court that has jurisdiction over the
court order.

(((ei—)#hroﬂimot-reqnncd-toscmmtrce-of-supporrdcbrm

ent'sdependent—children;and

b ) berrim . ordi ' b4
parentto-make-support-payments-through-theofficc-or-the-Washington
state-support-registry:

€22))) (18) The responsible parent may ((request-a—hearing)) file an

application for a proceeding under this section if the responsible parent
claims credit for payments under WAC 388-14-210(4). ((When—the

]

the-persomrto-whom-support-is-payabte-under-the-order:))

WSR 89-22-090
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Order 3006—Filed October 31, 1989, 4:30 p.m.]

Date of Adoption: October 31, 1989.

Purpose: To conform program rules on adjudicative
proceedings to the new Administrative Procedure Act,
chapter 34.05 RCW, and other recent statutory changes.

Citation of Existing Rules Affected by this Order: See
below.

Statutory
Washington authority
Administrative (RCW or Session
Code (WAC) New Amend Repeal Law Chapter)
388-11-100 Amend 74.08.090
388-11-105 Repeal Same
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Statutory Authority for Adoption: See below.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Adjudicative proceedings in
programs administered by this department were affected
by the new Administrative Procedure Act, chapter 34.05
RCW, and other statutory changes that became effective
July 1, 1989. These rules conform the rules to the statu-
tory changes. See below.

Other Findings Required by Other Provisions of Law
as Precondition to Adoption or Effectiveness of Rule:
Substantially similar emergency rules were filed on July
3, 1989, under WSR 89-14-098. The rules here filed are
being proposed for permanent rule making by rule mak-
ing order filed on the same day as this order. See RCW
34.05.350(2).

The Administrative Procedure Act, chapter 34.05
RCW, at section 250 requires the Chief Administrative
Law Judge, Office of Administrative Hearings, to adopt
model rules of procedure under the act. RCW 34.05.220
(1)(a) permits an agency to adopt its own rules. An
agency must adopt as much of the model rules as is rea-
sonable and state the reasons for any variation in the
order of rule adoption. Variations from the model rules
are described below.

Additional

reasons for proposal
and variations

from Model Rules

The scope of the rule is broadened to include
objection to a notice and finding of parental
responsibility. See chapter 55, Laws of 1989.

Housekeeping. See RCW 34.05.461(1)(c) and RCW
74.20A.055 as amended by section 152, chapter 175,
taws of 1989.

The section is being repealed because it conflicts with RCW
34,05.464(5). See also RCW 74.20A.055 as amended by section
152, chapter 175, Laws of 1989.
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. Statutory Additional

Washington authority reasons for proposal

Administrative (RCW or Session and variations

Code (WAC) New Amend Repeal Law Chapter) from Model Rules

388-11-180 Amend Same Housekeeping

388-11-185 Repeal Same This section would limit discovery to the devices stated in
it by operation of RCW 34.05.446(2), (3). General DSHS
adjudicative proceeding rules do not contain such limits
(see WAC 388-08-464). Thus, repeal of this rule broadens
discovery rights in this program and makes them the same as
those in chapter 388-08 WAC.

388-13-050 Amend Same Housekeeping. See RCW 74.20A.270 as amended by sections 156
and 157, chapter 175, Laws of 1989.

388-13-060 Amend Same Same

388-13-070 Amend Same Same

388-13-080 Repeal Same Same as WAC 388-11-105 (see above).

388-13-110 Amend Same Pursuant to RCW 34.05.440(3) the department has adopted 14
days as the general time to file a motion to vacate a
dismissal of the proceedings for reason of default. The
general period is contained in WAC 388-08-440. This rule in
chapter 388-11 is being repealed to make WAC 388-08-440
apply to this program in the interest of achieving greater
procedural uniformity among programs.

388-13-120 Amend Same Housekeeping and to achieve greater procedural uniformity
among department programs.

Statutory Additional

Washington authority reasons for proposal

Administrative (RCW or Session and variations

Code (WA New Amend Repeal, Law Chapter) from Model Rules

388-14-260 Amend Same Same

388-14-270 Amend Same Housekeeping

388-14-385 Amend Same Same

388-14-390 Amend Same Housekeeping and to achieve greater procedural uniformity
among department programs.

388-14-415 Amend Same 1. Required by section 16, chapter 360, Laws of 1989.

Effective Date of Rule: November 1, 1989, 12:01 a.m.
October 31, 1989

Leslie F. James, Director

Administrative Services

AMENDATORY SECTION (Amending Order 2689,
filed 8/30/88)

WAC 388-11-100 DUTY OF THE ADMINIS-
TRATIVE LAW JUDGE. (1) In hearings held under
this chapter to contest a notice and finding of financial
responsibility or a notice and finding of parental respon-
sibility, the administrative law judge shall determine:

(a) The responsible parent's obligation to provide sup-
port under RCW 74.20A.057,

(b) The net monthly income of the responsible parent
and any residential parent;
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2. Housekeeping

(c) The responsible parent's share of the basic support
obligation and any adjustments to that share, as war-
ranted by his or her circumstances,

(d) If requested by a party, the responsible parent's
share of any special child-rearing expenses;,

(e) The responsible parent's obligation to provide
medical support under WAC 388-11-21S5,

(f) The responsible parent's accrued debt and order
payments thereon; and

(g) The responsible parent's total current and future
support obligation as a sum certain and order payments
thereon.

(2) The administrative Iaw judge shall allow the office
of support enforcement to orally amend the notice ((and

f : thility)) at the hearing to
conform to the evidence. The administrative law judge
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may grant a continuance, when deemed necessary, to al-
Jow the responsible parent additional time to present re-
butting evidence and/or argument as to the amendment.

3) (¢ i =
185;)) The administrative law judge shall not require the
office of support enforcement to produce or obtain infor-
mation, documents, or witnesses to assist the responsible
parent in proof of defenses to liability. However, this
rule shall not apply to relevant, nonconfidential informa-
tion or documents that the office of support enforcement
has in its possession.

( . . . . .
ol ('H .1.3“ amlmmsi tratn ‘; 'ia ' judgc'si:aﬂ :’s’uc a’n T .
the-hearingrecord:))

AMENDATORY SECTION (Amending Order 2689,
filed 8/30/88)

WAC 388-11-180 PROCEDURAL REFER-
ENCE. Hearings held under this chapter shall be gov-
erned by the Administrative Procedure Act (chapter 34-
.05 RCW), RCW 74.20A.055 ((shat-be—subjectto-the
st ), and chapters ((16=68-and)) 388-08 and
388-11 WAC ((to—tie—extent-theseprovistons—arc-rele-

stemt—wi )_If

any provision of this chapter conflicts with or is incon-
sistent with chapter 388—08 WAGC, the provision in this

chapter governs.

REPEALER

The following sections of the Washington Adminis-
tration Code are repealed:

WAC 388-11-105 REVIEW OF INITIAL
DECISION.

WAC 388-11-185 DISCOVERY.

Reviser's note: The typographical error in the above repealer ap-

peared in the original copy of the repealer and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 1465,
filed 12/14/79)

WAC 388-13-050 PETITION FOR HEARING
AFTER TWENTY DAYS—STAY. (1) The person,
firm, corporation, association, political subdivision or any
officer or agent thereof served with a notice of support
debt at any time within one year from the date of service
of said notice may petition the secretary or the sec-
retary's designee for a hearing, as provided for but not
previously granted ((pursuant—to)) under WAC 388—13—
070, upon a showing of any of the grounds enumerated
in RCW 4.72.010 or CR 60. A copy of said petition
shall also be served by certified mail, return receipt re-
quested, or by service in the manner of a summons in a
civil action on the district field office of the office of sup-
port enforcement. The filing of the petition shall not stay
any collection action being taken, but the debtor may
petition the secretary or the secretary's designee for an
order staying collection action pending final decision of
the secretary or the secretary's designee or the courts on
an appeal made ((purstant—to)) under chapter ((3464))
34.05 RCW.
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(2) Any moneys held and/or taken by collection ac-
tion prior to the date of any such stay and any support
moneys claimed by the department, including moneys to
be received in the future, to which the department may
have a claim, shall be held in trust pending the final de-
cision and appeal, if any, to be disbursed in accordance
with the final decision. The secretary or the secretary's
designee shall condition the stay to provide for the trust.

(3) If a ((request)) petition for a hearing is ((re=
ceived)) filed, the department shall ((notify)) serve the
notice of hearing on the appellant, ((His)) the appellant's
attorney, or other designated representative((;—of the

) ’

ive)) by certified mail or
other method showing proof of receipt.

(4) The department shall notify the appellant that it is
((his-or—ter)) the appellant's responsibility to notify the
department of ((his-or—her)) the appellant's mailing ad-
dress at the time ((of)) the ((requestfor-frearing)) peti-
tion is filed and also of any change of address after ((this

g itted)) filing the petition.
Mailing by certified mail, return receipt requested, to
the last address provided by the appellant shall consti-
tute service ((pursuant—to)) under chapters 74.20A and
((3464)) 34.05 RCW.

((Fhe—tearing—shatt—be—promptly—scheduted—within

) . .
t_im.tj daysof Hh’c datc-of receipt-of the request-for rear
mg i,‘ the trme date—or-placeis-inconventent 1o f"hc’
pat 0, the-hearmg c::m!n;u:: may granta-es t,m:c. datcp
good-—cause:))

AMENDATORY SECTION (Amending Order 1465,
filed 12/14/79)

WAC 388-13-060 TIMELY ((REQUEST)) AP-
PLICATION FOR HEARING. (1) Any debtor who
objects to all or any part of a notice of support debt shall
have the right, for not more than twenty days from the
date of service of the notice of support debt, to ((re=
quest)) file an application for an_adjudicative proceed-
ing, in writing, ((a—hearing,—which—request—shatt—be
served-upon)) at the district office of the office of support
enforcement by certified mail or by personal service. ((#
f )) An application under
ed to be a general denial

this section((;)) shall be constru
of liability to the department.

(2) The execution of the notice of support debt shall
be stayed pending the final ((decistomron—such-rearing))
adjudicative order.

(3) If (€ fng)) an application is ((re=
cetved)) timely filed, the department shall ((motify))
serve the notice of hearing on the appellant((-hfs—attor-
ney;)) or ((otherdesignated)) the appellant's representa-
tive((ofthe~datetimeand place-of thehearing;-at-feast

1) 1)

ive)) by certified

mail or another method showing proof of receipt.
(4) The department shall notify the appellant that it is
((his-or-her)) the appellant's responsibility to notify the




Washington State Register, Issue 89-23

department of ((his—or—er)) the appellant's mailing ad-
dress at the time ((of)) the ((request—for—hearing)) ap-
plication is filed and also of any change of address after
((this-request—for-hearing—is—submritted)) filing the appli-
cation. Mailing by certified mail, return receipt request-
ed, to the last address provided by the appellant shall
constitute service ((pursuantto)) under chapters 74.20A
and ((34:64)) 34.05 RCW.

good-—cause:))

AMENDATORY SECTION (Amending Order 2340,
filed 2/12/86)

WAC 388-13-070 HEARING—INITIAL
DECISION((S)) (1) If the ((Hrearing)) petition or ap-
plication is granted, it shall be an ((administrative-hear-
ing)) adjudicative proceeding limited to the determina-
tion of the ownership of the moneys claimed in the no-
tice of support debt and/or the reasonableness of a re-
payment agreement presented to a public assistance
recipient for the purpose of recovering child support un-
der RCW 74.20A.270 and WAC 388-14-200 (4) and
(5). The right to the ((hearing)) proceeding is condi-
tioned upon holding any funds not yet disbursed or ex-
pended or to be received in the future in trust pending
the final adjudicative order ((frthese—proceedings)) or
during any appeal to the courts. The secretary or the
secretary's designee shall enter an appropriate order
providing for the terms of the trust.

2) ((Thc-hcanng—shaﬂ—bcmtcstcd—casc-as—;m

t43)) The department shall have the burden of proof
to establish ownership of the support moneys claimed,
including but not limited to moneys not yet disbursed or
spent.

(((-5))) 3) ((Mrcﬁdmc;-has—bccy—prcscntcd—af—a

#earing:)) The administrative law judge shall allow the
office of support enforcement ((shat-have-theright)) to

orally amend the notice of support debt((;)) at the
((timre—of)) hearing((;)) to conform to the evidence ((in

which—casce)). The ((hearing-examineris-empowered-to))

administrative law judge may grant a continuance, when
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deemed necessary, to allow the debtor additional time to
present rebutting evidence and/or argument as to the
amendment.

((€6))) (4) The ((Hrearing—examiner)) administrative
law judge shaII ((ﬁfc—t}rc-ongmai—vf—thc-mrtrai—dccxsmn

> ]

1

the—secretary's—designee—and—copies—thercof—shal—be
matied-by-the-hearingexaminer—to)) serve a copy of the

administrative law judge's initial decision on the office of
support enforcement and ((to)) the debtor or the debt-
or's representative by certified mail to the last address
provided by each party or by another method showing

proof of receipt.
(6 H?—To—tbrwrtcm—ﬂrcy—dv—mt—cmﬂrct—mth—ﬂmsc

rutes—or REW—7420A270—thc—provistons—of —chapter

process:))

AMENDATORY SECTION (Amending Order 1465,
filed 12/14/79)

WAC 388-13-110 DEFAULT. (((8)) If the debt-
or fails to appear at the hearing, the ((hearing—examin=
er)) administrative law _judge shall, upon a showing of
valid service, enter an initial decision and order declar-
ing the amount of the support moneys, as claimed in the
notice, to be assessed and determined and subject to col-
lection action under chapter 74.20A RCW.

((€2)—Within—thirty—days—of entry—of-the—deciston—and
Ordcr—m—su'bscctmn—(-H—o{—thrs—scctmn—thc—dcbtor—nmy

iy . - L
petition—tire Secretary ot the-sceretary's designee—tova
ca{ te ?ﬁc d‘ccmucn and f’ d’ erand n’mand the ma,t_tuRupgc“n!
#4-72-610-or-€R-60:))

AMENDATORY SECTION (Amending Order 1465,
filed 12/14/79)

WAC 388-13-120
ENCE. (((H—WAEC388—1H—145388=1=1+50-and388-
—t 86-amdat} trrirof  thatd .

2-Any provistons-of)) Adjudicative proceedings held
under chapter 388—-13 WAC shall be governed by the
Administrative Procedure Act (chapter 34.05 RCW),
RCW 74.20A.270, and chapters ((3-8-8—1—1—01'688—-1-4))
38808 and 388—13 WAC ((motin)). If any provision of
this chagter conflicts with ((theserules—or-section—17or
+8;)) or is inconsistent with chapter (FH—Eaws-of1979
) 388-08

WAC ((sbaﬂ-apply—to-zvctmnrmdcr)) the provision in
this ¢l chapter governs.

PROCEDURAL REFER-

REPEALER

The following sections of the Washington Adminis-
tration Code are repealed:

WAC 388-13-080 REVIEW OF INITIAL
DECISION.
Reviser's note: The typographical error in the above repealer ap-

peared in the original copy of the repealer and appears in the Register
pursuant to the requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending Order 2304,
filed 11/13/85)

WAC 388-14-260 DISTRIBUTION—REFER-
RALS FROM OTHER STATES. (1) When a child
support enforcement agency in another state, operating a
child support program under Title IV-D of the Social
Security Act, submits a request for support enforcement
services under RCW 74.20.040(3), the office of support
enforcement shall initiate appropriate action to establish,
enforce, and collect the support obligation. The request
shall be signed by an authorized official of the state
agency and shall contain appropriate information and be
accompanied by appropriate documentation to support
the action to establish, enforce, and/or collect the sup-
port obligation. The following is a list of some of the in-
formation/documentation that may be submitted with
the request for support enforcement services:

(a) The responsible parent's name, address, Social Se-
curity number, date of birth, present or last known em-
ployer, earnings or ability to earn, employment history,
property and resources, and physical description;

(b) The custodian's name, address, and Social Securi-
ty number;

(c) The names, address, Social Security numbers, and
dates of birth of the dependent children;

(d) A certification that the request is being submitted
under Title IV-D of the Social Security Act and identi-
fication of the case as a public assistance or nonassis-
tance case;

(e) A copy of any superior court order or administra-
tive order establishing the support obligation and any
order modifying the court or administrative order,

(f) A copy of any official record of support payments
made by the responsible parent or, if no such record ex-
ists, an affidavit setting forth the amount of support due
under the superior court or administrative order, the pe-
riod during which support was due and payable, and the
amounts and dates of support payments;

(g) If there is no superior court or administrative or-
der for support, an affidavit setting forth the following:

(i) A statement of facts establishing or tending to es-
tablish the existence of a legally enforceable support
obligation;

(i) A statement of the dates and amounts of any
public assistance payments or a statement reflecting the
needs of the children for food, clothing, shelter, medical
support, or other necessities if no such assistance has
been provided.

(2) If a superior court order has been entered estab-
lishing the responsible parent's support obligation, the
office of support enforcement may proceed under RCW
74.20A.040 to enforce the support obligation and initiate
further enforcement and collection action as authorized
by law.

(3) If an administrative order has been entered by an
agency in another state establishing the responsible par-
ent's support obligation, the office of support enforce-
ment may issue a notice of debt accrued and/or accruing
created by the administrative order. Said notice shall be
served upon the debtor in the manner prescribed for ser-
vice of a summons in a civil action or be served on the
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debtor by certified mail, return receipt requested, de-
manding payment within twenty days of the date of re-
ceipt. The notice of debt shall include a statement of the
support debt accrued, computable on the amount re-
quired to be paid under the administrative order, a
statement that the property is subject to lien and fore-
closure, distraint, seizure and sale, or order to withhold
and deliver; and a statement that the net proceeds will
be applied to the satisfaction of the support debt. The
notice shall also include a statement of the amount of
the monthly payment for future/current support the re-
sponsible parent is required to make under the adminis-
trative order.

(a) Any debtor objecting to all or any part of the no-
tice of debt shall have a right to ((

) an_adjudicative

hearing—under—chapter—34-04—RECW
Qrocecdmg The ((request)) application for a proceeding
shall be in writing and shall include a statement of the

grounds and defenses upon which relief from the admin-
istrative order is sought and/or the basis for modifica-
tion of the amount for future/current support.

The ((request)) application shall be ((served—upon))

filed at the office of support enforcement by registered or

certified mail or personally. ((df-a-hearing-is-requested—it
shatt-be-promptiy-scheduted-in-mo-morcthanthirty-days

)) If ((arequest

ﬁ-om-ﬂrc-datc-of—rcccrpf-of*ﬂrc-requcsr
for—hearing)) an_application is ((made)) filed within
twenty days of the date of service of the notice, collec-

tion action shall be stayed pending the ((deciston—on
stch—hearing)) final adjudicative order. If no ((such—re-
quest)) application is ((nmade)) filed within this twenty—
day period, the support debt and/or the amount of the
future/current support payments shall become final sub-
ject to the provisions of WAC 388-14-260 (3)(e) and
shall be subject to collection action.

(b) The scope of the hearing shall be limited to the
grounds and defenses enuinerated in superior court Civil
Rule 60 which may entitle the debtor to relief from the
administrative order and/or a determination whether or
not the amount of the monthly payment for future/cur-
rent support should be modified in accordance with the
provisions of WAC 388-11-140. The burden of proof to
establish such grounds and defenses and/or a material
change in circumstances shall be on the debtor.

(c) If the debtor presents evidence which would con-
stitute a full or partial defense and/or grounds for mod-
ification, upon request, the administrative law judge may
continue the hearing to permit the parties to submit fur-
ther evidence. Pending further hearing and the entry of
an initial decision, the debtor may be ordered to pay or
make reasonable payments on any undisputed portion of
the support debt and to pay current support if owed.

(d)(i) The provisions of the following sections of
chapter 388-11 WAC are incorporated by reference and
made applicable to the hearing process provided for in
this section to the extent they are consistent ((b-with))
and relevant ((tothe—hearing—process)): WAC 388-11-
015, 388-11-065, 388-11-070, 388-11-100, ((388=H-=
165)), 388-11-115, 388—-11-120, 388-11-130, 388-11-
135, 388-11-140, 388-11-145, 388-11-150, 388-11-
155, 388-11-170, ((388=H—186—388=+H—185;)) and
388-11-190((;-and-—chapter+6=08-WAE€)).
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(ii) Hearings held under chapter 388—14 WAC shall
be governed by the Administrative Procedure Act
(chapter 34.05 RCW), the provisions in this chapter,
and chapter 388-08 WAC. If any provision in this
chapter or in a rule incorporated by subsection (3)(d)(i)
of this section conflicts with a provision in chapter 388—
08 WAC, the provision in this chapter or in a rule in-
corporated by subsection (3)(d)(i) of this section shall

govern.

(e) If a written ((request)) application for ((hearing))
an adjudicative proceeding is ((servedupon)) filed at the
office of support enforcement after the twenty—day peri-
od, the debtor's right to relief from the administrative
order shall be determined pursuant to the provisions of

Civil Rule 60. ((A—contested—hearing—under—chapter

3404 REW-shatt-be-promptly-scheduted-inresponse—to
such-a—request:)) The filing of the ((petitton—fora—hcar
ing)) application after the twenty—day period shall not

affect any collection action previously taken under chap-

ter 74.20A RCW. The granting of a ((request—for-hear=
ing)) late application shall operate as a stay on any fu-
ture collection action, pending the final ( (dccmon—oFthc

)
adjudicative order. Moneys withheld as a result of col-
lection action in effect at the time of the granting of the
((request—for—the—hearing)) late application shall be
delivered to the department and shall be held in trust by
the department pending the final adjudicative order ((of
the-—secretary)) or during the pendency of any appeal to
the courts made under chapter ((3404)) 34.05 RCW.
The department may petition the administrative law
Jjudge to require the responsible parent to pay future/
current support. If an order for future/current support is
entered and the responsible parent fails to comply with
the order, the office of support enforcement may take
appropriate collection action.

(4) If there is no superior court order or administra-
tive order, the office of support enforcement may issue a
notice and finding of financial responsibility and proceed
in accordance with the provisions of RCW 74.20A.055
which are incorporated by reference herein, to establish
the support obligation, and initiate further enforcement
and collection action as authorized by law.

(5) If the office of support enforcement is unable to
establish, enforce, and/or collect the support obligation
in response to the request or otherwise deems it appro-
priate under the circumstances, the case may be referred
to the county prosecuting attorney or attorney general's
office for collection action.

(6) A petition that has been or may be transmitted
from another state for enforcement under the Uniform
Reciprocal Enforcement of Support Act, chapter 26.21
RCW, may be deemed to be a request for support en-
forcement services sufficient to authorize the office of
support enforcement to initiate action to establish, en-
force, and collect the support obligation in accordance
with this section.

(7) If the office of support enforcement is unable to
locate the responsible parent after reasonable and dili-
gent efforts, the requesting agency fails to provide suffi-
cient information to locate the responsible parent and/or
establish and enforce the support obligation, or the case
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does not appear to have collection potential for the fore-
seeable future, the office of support enforcement may
discontinue support enforcement services and return the
request and accompanying documentation to the re-
questing agency.

(8) If the office of support enforcement is notified by
the requesting agency that the custodian of the depen-
dent child or children is moving to another state, support
enforcement services on behalf of the custodian may be
continued for a period not to exceed five months.

(9) When the responsible parent is residing and/or
employed in another state and support enforcement ser-
vices are being provided under RCW 74.20.040 (1) or
(2), the office of support enforcement may execute and
submit a request for support enforcement services simi-
lar to the request described in this section to the IV-D
agency of that state, or may refer the case to the county
prosecuting attorney or the attorney general's office for
appropriate action.

(10) Upon request from another state, the office of
support enforcement shall provide available information/
documentation from case files, including but not limited
to copies of superior court orders, administrative orders,
pay records, and statements/affidavits of support debts,
employment, and public assistance records.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2794,
filed 5/3/89)

WAC 388-14-270 DISTRIBUTION OF SUP-
PORT PAYMENTS—PUBLIC ASSISTANCE. (1)
When the office provides support enforcement services,
the office shall distribute all support money collected by
the office, or received by the office in its capacity, as the
Washington state support registry: :

(a) In accordance with state and federal law, if public
assistance, or cash benefits under the family indepen-
dence program, is being or has been provided for the
support of the family unit,

(b) To the payee under the order if the payee has
physical custody of the children;

(¢) To the physical custodian of the children if some-
one other than the payee has physical custody of and is
caring for the children; and/or

(d) To the child support enforcement agency in an-
other state or foreign country which submitted a request
for support enforcement services.

(2) Prior to distributing support moneys to a physical
custodian who is not the payee under the support order,
the office shall:

(a) Obtain a sworn statement from the physical cus-
todian attesting to the fact he or she has physical custo-
dy of the children and is caring for them;

(b) Mail a notice of its intent to distribute support
money to the physical custodian to the last known ad-
dress of the payee and the responsible parent:

(i) The notice shall contain the following statements
and information:

(A) That the office has collected or received support
money due under the support order;
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(B) The name of the physical custodian,

(C) That the payee may contest distribution of money
to the physical custodian by requesting a conference
board under WAC 388-14-385, or filing an appropriate
motion with the court that entered the support order,

(D) That the office must be given notice of and made
a party to any proceeding to contest the notice of
distribution.

(ii) A copy of the sworn statement of the physical
custodian shall be attached to the notice;, and

(c) File a copy of the notice with the clerk of the
court in which the support order was entered.

(3) If the location of the family or person to whom
the support money is owed is unknown, the office shall
exercise reasonable efforts to locate the family or person.
If the office is unable to locate and disburse the money
to the family or person, the office shall handle the money
in accordance with an agreement with the department of
revenue and as required by state law.

(4) The office shall apply the following rules to the
distribution of support money:

(a) Record all payments in exact amounts without
rounding;

(b) Distribute a support payment within eight days of
the date the office receives the payment, unless unable to
distribute the payment for one or more of the following
reasons:

(i) The location of the payee is unknown,

(ii) There is not sufficient information to identify the
accounts against which and to which the payment should
be applied,

(iii) An action is filed in a court or agency with juris-
diction to decide the issue, to determine whether or not a
support payment is owed and/or how the payment
should be distributed,

(iv) Under subsection (6) of this section, the office re-
ceives prepaid support moneys which are being held and
will be distributed in future months,

(v) The office mails a notice of intent to distribute the
support money to the physical custodian under subsec-
tion (2) of this section; or

(vi) Other circumstances exist which make a proper
and timely distribution of the payment impossible
through no fault or lack of diligence of the office.

(c) The date of collection shall be the date on which
the payment is received by the office. For interstate col-
lections, the date of collection shall be the date on which
the payment is received by the office or the legal entity
of any state or political subdivision actually making the
collection, whichever is earliest;

(d) The office shall apply all payments:

(i) To satisfy the support obligation for the month in
which the payments are received and, then;

(ii) To any support debt or debts owed to:

(A) The family,

(B) A person for whom services are being provided,

(C) The department; or

(D) A child support agency in another state or foreign
country.

(e) If the responsible parent owes a current support
obligation to more than one family and does not pay
enough money during the month to satisfy these current
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support obligations in full, the office shall distribute the
money collected based on the proportionate share of the
obligation owed to each family;

(f) The office shall apply amounts received during a
month in excess of the responsible parent's current sup-
port obligation or obligations to the support debt or
debts based on the proportionate size of the debts, except
as provided in subsection (4)(g) of this section, if:

(i) The support payment or payments exceed the
amount required to satisfy the current support obligation
or obligations for that month; and

(ii) The responsible parent owes more than one sup-
port debt.

(g) The office may apply amounts distributed under
this subsection to a single support debt rather than make
a proportionate distribution in the following
circumstances:

(i) To satisfy a support debt owed to the family that
accrued after the family terminated from public assist-
ance as provided for in RCW 26.23.030; or

(ii) If proportionate distribution is administratively
inefficient, or

(iii) If the collection resulted from the sale or disposi-
tion of a specific piece of property in which the appli-
cant/recipient or applicant/custodian has a judgment
lien for child support.

(h) The office shall convert amounts collected which
are paid more frequently than once a month to an
amount that represents payment on the required support
obligation for the current month. The office of support
enforcement is directed to distribute payments periodi-
cally to give effect to efficient administration;

(i) The office shall report any amounts distributed to a
family, receiving public assistance, to the community
service office identifying whether or not the payment is
available to meet the need. This requirement shall not
relieve the recipient of the duty to report receipt of any
support moneys; and

(j) The department shall pay a family, receiving cash
assistance under the aid to families with dependent chil-
dren program or the family independence program, the
first fifty dollars of each child support payment provided
under WAC 388-14-275.

(5) If the office receives or collects support moneys
which represent payment on the required support obli-
gation for future months, the office shall:

(a) Apply the support moneys to such future months
if the support debt has been paid in full, and

(b) Distribute the support moneys on a monthly basis
as of the date payments become due in the future.

(6) When the office receives or collects prepaid sup-
port moneys, the office shall mail a notice to the last
known address of the person entitled to receive support
payments. The notice shall inform the person that:

(a) The office received prepaid support money;

(b) The office will distribute this money as support
payments become due in the future, and

(c) He or she may petition the court that entered the
support order for an order requiring the immediate dis-
tribution of the prepaid support money.

(7) The office may recover support money distributed
to a person or to the family in error, after receipt of a



Washington State Register, Issue 89-23

check which is later dishonored, or the office is later re-
quired to refund or return the support payment, as
follows:

(a) In nonassistance cases, the officc may deduct and
retain, from subsequent support payments, any amounts
collected on a support debt and ten percent of amounts
collected as current support. The office shall send a no-
tice to the last known address of the person or family
prior to taking action to recover such payments. The no-
tice shall:

(i) Contain a finding that a payment was distributed
in error, was paid against a check that was later dishon-
ored, or that the office was required to refund the sup-
port payment to the responsible parent,

(ii) Identify the payments the office will recover; and

(iii) Inform the person or family of the amounts that
will be deducted from future collections, and

(iv) Inform the person or family they may request an
((administrative-hearing)) adjudicative proceeding under
chapter ((34:64)) 34.05 RCW to object to the notice. At
the hearing, the person may contest the office's findings
regarding the existence and amount of the debt for erro-
neous payments or other payments the office is seeking
to recover.

(b) If person or family is no longer receiving support
enforcement services, the office of support enforcement
may take action under RCW 74.20A.270 to recover the
money.

(8) If the family is receiving public assistance and the
applicant/recipient fails to remit support payments to
the office as required, the office shall use the process set
forth in WAC 388-14-200 to recover such support
payments.

AMENDATORY SECTION (Amending Order 2738,
filed 12/14/88)

WAC 388-14-385 CONFERENCE BOARD. (1)
A conference board is herewith established to inquire
into, determine facts, and attempt to resolve matters in
which a responsible parent, custodial parent, or other
person feels aggrieved by actions taken by the office of
support enforcement pursuant to chapters 74.20, 74.20A
RCW, or Title IV-D of the Social Security Act (Title
42 US.C).

(a) The intent and purpose of the conference board is
to facilitate the informal speedy resolution of grievances
of responsible parents, custodial parents, or other per-
sons. An applicant for a conference board proceeding
shall have made a reasonable attempt and have failed to
resolve the grievance or issue with the workers before a
conference board may act to attempt to resolve the issue.

(b) The director, revenue division, or director's desig-
nee may assemble a conference board on application of
the aggrieved person or on the director's own motion to
investigate, find facts, and state or apply policy or law to
the end of resolving grievances.

(c) The director or the director's designee may take
such action, as deemed appropriate, and may individual-
ly exercise any of the authority provided for in this reg-
ulation, if:
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(i) The grievance or issue presented in an application
for conference board does not involve a factual dispute,
or

(ii) The disputed fact or facts even if resolved in favor
of the applicant would not provide a basis upon which
relief could be granted to the applicant by a conference
board acting in accordance with the standards provided
for in this section.

(d) If an apparent factual dispute exists:

(i) The director or director's designee shall assemble a
conference board composed of the director or director's
designee, who shall serve as chairman, and two staff
members, if deemed necessary.

(ii) The chairman of the conference board shall mail a
notice, to the applicant and any other person or agency
who is a party in interest to the proceeding, that a con-
ference board has been convened and inform the parties
of the time and place of the conference board at least
seven days prior to the date the conference board is
scheduled.

(e) The chairman of the conference board is herewith
authorized as a duly appointed officer empowered to is-
sue subpoena of witnesses, books, records, etc., as pro-
vided for in RCW 74.04.290 and shall have power to
subpoena witnesses, administer oaths, take testimony,
and compel the production of such papers, books, re-
cords, and documents deemed relevant to the resolution
of the grievance under consideration. Additional evi-
dence may be taken by affidavit or other written sub-
mission when necessary or practicable together with
written or oral argument. The director may designate
persons having specific familiarity with the matter at is-
sue or technical expertise with the subject to advise the
board as required.

(H The conference board's jurisdiction shall include
but shall not be limited to the following areas:

(i) Complaints as to the conduct of individual staff
members while acting in the scope of their duties. The
decision of the board shall be directed to the first line
supervisor for action as appropriate;

(ii) Review of denial of application for or termination
of nonassistance support enforcement services;

(iii) Review of allegations of error as to the distribu-
tion of support moneys;,

(iv) Resolution of amounts of arrears claimed due and
rate of repayments,

(v) Requests to release or refund moneys taken pur-
suant to RCW 74.20A.080 to provide for the reasonable
necessities of responsible parent or parents and minor
children in their home;

(vi) Requests for deferral of support enforcement
action;

(vii) Requests for partial or total charge—off of sup-
port arrears pursuant to RCW 74.20A.220 or declina-
tion to collect support arrears pursuant to RCW 74.20-
.040 on nonassistance cases,

(viii) Requests to waive interest pursuant to RCW
74.20A. 190,

(ix) Requests to waive or defer the nonassistance sup-
port enforcement fee pursuant to RCW 74.20.040,

(x) Review of determinations that a support obligation
has been satisfied or is no longer legally enforceable;
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(xi) Any other matter requiring explanation of or ap-
plication of policy or law to an issue in a specific case or
clarification of facts in said case.

(xii) Requests for administrative review of cases sub-
mitted to the IRS for offset of a tax refund in accord-
ance with federal statutes and regulations.

(2) The conference board shall dissolve upon issuance
of decisions on matters for which it was appointed.

(3) The board's decision, including a decision to deny
a request for a conference board, shall be in accordance
with applicable statutes, case law, department of social
and health services rules and regulations, published
office of support enforcement manuals, support enforce-
ment policy bulletins and the exercise of reasonable ad-
ministrative discretion. The decision shall be in writing
and shall find the facts, applicable law, policies applied,
and clearly state the decision. If the decision is the result
of a conference board, that decision shall represent the
decision of a majority of the board. The director shall
vacate decisions inconsistent with the standards in this
section and remand them for issuance of a new decision
in compliance with the standards.

(4) The office shall establish a file of pertinent docu-
ments for each case and distribute a copy of the deci-
sion, signed by the chairman, to:

(a) The applicant;

(b) Other parties in interest when requested,

(¢) The appropriate office of support enforcement dis-
trict field office for action consistent with the decision of
the board, and

(d) The director.

(5) The board shall base decisions under RCW 74-
.20A.220 to grant partial or total charge—off of arrears
owed to the department of social and health services un-
der RCW 74.20A.030, 74.20A.250, 74.20.320, 74.20-
.330, or 42 U.S.C. 602 (a)(26)(A) on the following con-
siderations and shall state them in the written decision
of the conference board fully justifying the action taken:

(a) Error in law or bona fide legal defects that mate-
rially diminish chances of collection; or

(b) Substantial hardship to minor children in the
household of the responsible parent or other minor chil-
dren for whom the responsible parent actually provides
support which hardship is to be measured against in-
come standards for public assistance and consideration
of all available income, property, and resources of the
responsible parent and the necessity to apportion the in-
come and resources of the responsible parent on an eq-
uitable basis with the children for whom the arrears ac-
crued; or

(¢) Costs of collection action in the future that are
greater than the amount to be charged off;, or

(d) Settlement from lump—sum cash payment that is
beneficial to the state considering future costs of collec-
tion and likelihood of collection.

(6) A conference board is not ((a—contested—case)) an
adjudicative proceeding subject to review by the superior
court and is not a substitute for any constitutionally or
statutorily ((permritted)) required hearing. Aggrieved
parties may be represented before the board by a person
of their choice represented before the board by a person
of their choice. The department shall not pay any costs
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incurred by the aggrieved person in connection with the
conference.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

AMENDATORY SECTION (Amending Order 2036,
filed 10/6/83)

WAC 388-14-390 ((PEFHION—TFOR—HEAR-
iNG)) ADJUDICATIVE PROCEEDING WHEN
COLLECTION ACTION IS INITIATED AGAINST
A BANK ACCOUNT—EXEMPTIONS—BURDEN
OF PROOF. If the department initiates collection action
against a bank account, the responsible parent or the
Joint owner of record of the bank account may ((peti-
tfon)) contest the ((secretary-orthe—sceretary's—designee
fora—hearing)) action in an adjudicative proceeding. The
((petition)) application shall be ((served-upon)) filed at
the office of support enforcement by registered or certi-
fied mail or personally within twenty days of the date a
copy of the order to withhold and deliver was either
mailed to or served upon the responsible parent pursuant
to RCW 74.20A.080 or a written notice of the collection
action was mailed by certified mail to the last known
address of the joint owner of record of the account. The
((petition)) application shall state the facts supporting
the allegation by the responsible parent or the joint
owner that the funds in the account, or a portion of
those funds, are exempt from satisfaction of the child
support obligation of the responsible parent.

On the ((petition)) application of the responsible par-
ent, the joint owner of record, or OSE, a hearing shall
be scheduled solely for the purpose of determining
whether or not one of the following exemptions applies
to the funds in the bank account:

(1) Pursuant to RCW 26.16.200 and 74.20A.120, the
funds in the community bank account, or a portion of
those funds which can be identified as the earnings of
the spouse not owing a support obligation to the child or
children of the responsible parent, are exempt from sat-
isfaction of the child support obligation of the responsi-
ble parent.

(2) The funds in a bank account, or a portion of those
funds which can be identified as AFDC funds, SSI
monies, or other kinds of funds having been legally ex-
empted from collection action, are exempt from satis-
faction of the child support obligation of the responsible
parent.

(3) The funds in a bank account which can be identi-
fied as being solely owned by the joint owner of record of
the bank account not owing a child support obligation to
the child or children of the responsible parent, are ex-
empt from satisfaction of the child support obligation of
the responsible parent.

The burden of tracing the funds and proving the funds
in the bank account are exempt from satisfaction of the
child support obligation of the responsible parent is on
the responsible parent or the joint owner of record.

((Fhe-secretary-orthesecretary'sdesignee-shatinotify
; . bt dlosi ; : e b
datetinreand-place-of the-hearing-atfeasttwenty—days
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)) If an application is
filed, the department shall serve the notice of hearing on
the appellant or the appellant's representative by certi-
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(3) The notice of support ((debt)) owed shall contain:

(a) The current monthly amount for support under a
court or administrative order,

(b) An initial finding of the current support amount if
there is no fixed dollar amount in the order, and the ba-
sis, rationale, or formula used to make the initial finding;

(¢) The amount of any support debt, including medi-
cal support, owed by the responsible parent,

(d) A statement that the responsible parent has twen-
ty days after service of the notice to contest:

(i) The initial finding for current support ((or-support
debt-amrount)) under subsection (3)(b) of this section; or

(ii) The support debt, and/or the current/future sup-
port obligation, if the support order contains an escala-

fied mail or another method showing proof of receipt.
Moneys withheld as a result of collection action initi-

ated against a bank account and delivered to the office of

support enforcement at the time of the granting of ((a

request—for-hearing)) an application shall be held by the

office of support enforcement pending the final adjudica-

tion clause or adjustment provision for which additional
information not contained in the order is needed to de-
termine the amount of the support debt or current
support.

(e) A statement that the responsible parent may con-
test the notice by either:

tive order ((of thcsceretary)) or during the pendency of
any appeal to the courts.

If the final decision of the department or courts on
appeal is that the department has caused funds in a bank
account that are exempt from satisfaction of the child
support obligation of the responsible parent to be with-
held by the bank or delivered to the department, the
office of support enforcement shall promptly release the
order to withhold and deliver or refund the proportionate
share of the funds having been identified as being so ex-
empt. No interest shall accrue or be payable by the de-
partment on any moneys withheld pursuant to RCW
74.20A.080.

AMENDATORY SECTION (Amending Order 2606,
filed 3/4/88)

WAC 388-14415 NOTICE OF SUPPORT
((PEBT)) OWED. (1) The notice of support ((debt))
owed Issued, d, under RCW ((74260A-0460)) 26.23.110,
shall state that:

(a) The office is providing support enforcement ser-
vices on behalf of the responsible parent's dependent
children.

(b) Twenty—one days after service of the notice, the
office will take action to collect the responsible parent's
support obligation. The office shall take collection action
without further notice if a support payment is more than
fifteen days past due in an amount equal to the support
payable for one month. Collection action includes issuing
orders to withhold and deliver and notices of payroll de-
duction, or taking other income withholding action.

(c) After service of the notice, the responsible parent
must make all support payments through the
Washington state support registry.

(d) The responsible parent will not receive credit for
payments made to a person or agency other than the
support registry under RCW 26.23.050(7) and
74.20.101.

(2) The notice shall be served on the responsible par-
ent like a summons in a civil action, or shall be mailed
to his or her last known address by certified mail, return
receipt requested.
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(i) ((Making)) Filing a written ((request)) application
administrativehearingto—behetd

)) adjudicative
proceeding under chapter ((34-:64)) 34.05 RCW, or

(ii) Filing an action in superior court.

(4) The office may make the initial finding based
upon:

(a) The factors stated in the order, and

(b) The responsible parent's earnings, if known; or

(c) The responsible parent's ability to earn if the ac-
tual earnings are unknown; or

(d) The needs of the dependent child(ren) if the re-
sponsible parent's earnings and ability to earn are
unknown.

(5) If the responsible parent does not ((request—a
hearing)) file an _application for an adjudicative pro-
ceeding or start an action in superior court the office
shall:

(a) ((Issuc)) Enter a default order stating the notice
amounts if the notice contained an initial finding of the
amount for current support;

(b) Mail a copy of the order to the last known address
of the responsible parent. A copy of the order shall also
be mailed to the person to whom support is payable un-
der the support order,

(c¢) Collect the amounts stated in the notice without
further notice.

(6) If the responsible parent ((requests—a—hearing))
files an application under this section, the department
shall ((isswue)) serve a notice of hearing on the responsi-
ble parent or the parent's representative. A copy of the
notice of hearing shall also be mailed to the person to

.whom the support is payable under the support order.

The notice shall direct the responsible parent to ap-
pear and show why the current support amount and/or

the support debt amount is wrong. ((A—copyof-tireno-
. e oart Pt hot rodt ;

)

(7) The responsible parent shall:
(a) List ((tirc)) defenses to liability and/or state the
reasons why support should not be set as stated in the

notice ((imrthe-request-fora—hearing)) of support owed,
(b) Attach an office approved financial affidavit;
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(c) ((Serve)) File the ((requestforatearingon)) ap-
plication at the office of support enforcement by certified
mail, return receipt requested, or like a summons in a
civil action.

(8) If the responsible parent ((requests—a—hcaring))
files an application for an adjudicative proceeding within
twenty days of service of the notice of support owed, the
oflice shall stay collection action pending the ((outcomre
ofthe—hearing)) final adjudicative order, except as pro-
vided in subsection (9) of this section.

(9) The office may take action to collect:

(a) Temporary support if the administrative law judge
issues an order for temporary support,

(b) Any part of the support debt that the responsible
parent fails to allege is not owed,;

(c) A fixed or minimum dollar amount for current
support stated in the court order,

(d) Any part of a support debt that has been reduced
to a sum certain judgment by a proper court or agency.

(10) The responsible parent shall prove defenses to the
initial finding for current support and/or the amount of
the support debt.

(11)(a) The following sections of chapter 388-11
WAC ((provistons)) are incorporated by reference and
((apply)) made applicable to the hearing process ((um
der)) provided for in this section ((if)) to the extent they
are consistent and ((when)) relevant:

WAC 388-11-011, 388-11-065, 388-11-070, 388-
11-100, ((388=H—165)), 388-11-115, 388-11-120,
388-11-130, 388-11-135, 388-11-140, 388-11-145,
388-11-150, 388-11-155, 388-11-170, ((388=H=156;
388=11=185;)) and 388-11-190((-—amd—chapter—+6=08
WAE)).

(b) Hearings held under this section shall be governed
by the Administrative Procedure Act (chapter 34.05
RCW), and chapters 388—08 and 388—14 WAC. If any
provision in this chapter or in a rule incorporated by
reference by (11)(a) of this section conflicts with or is
inconsistent with chapter 388—08 WAC, the provision in
this chapter or a rule incorporated by reference in
(11)(a) of this section shall govern.

(12) ((Aﬁcr—cwdcncc—has—bccn—prcscmcd-af-a—hcanng-

('H?)) The ((
)) office ((or)) of support enforce-
ment_and the responsible parent ((may)) each have the
zght to request a yearly review of the support order.

((H9)) (13) The ((hearing—cxaminer—in—thc—initial
dcaszon—and—thc1ccrcta1y—ordcsrgncc—m—rmcw~of-thc
proposed—dectsfon;)) administrative law_and_review

judge's authority shall be limited to:
(a) Interpretation of the court order for support only.

The ((kearingexaminer)) administrative law and review
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judges shall have no authority to change or defer the
support amount owed except to:

(i) Find the amount of monthly support as a fixed
dollar amount, and

(ii) Find any arrears accrued prior to service of the
notice of support owed.

(b) Correct mathematical computation of the stated
debt;

(c) Superior court orders which have modified the su-
perior court order in issue. Contempt orders and orders
entered under chapters 26.21 or 26.20 RCW shall not be
construed as modifications.

((€15))) (14) If the debtor fails to appear at the hear-
ing, the ((hearing—examimer)) administrative law judge
shall, after proof of proper service, enter a decision and
order declaring the support debt subject to collection
action.

(¢ . ) ..

; t.i.ﬁ. 'J i;c frearing :'::amlnm s'h'aii’ fifo-the-originai ;ﬂ

secretary's—designee:
éA)) (15) The ((hearing—cxaminer)) administrative

law and review judges shall mail copies of the decisions
and orders to:

(a) The office of support enforcement,

(b) The last known address of the responsible parent
by certified mail; and

(c) The last known address of the person to whom
support is payable under the support order.

(((18)—Fhe—responsible—parent—or—tireofficc-may—re-
questreviewof the-initiaidecistonr—within—thirty—days—of

forth-under-WA€388=H=105

4%9)) (16) Informal disposition of any hearing is fa-
vored where possible and not precluded by law. The
office may dispose of cases by an agreed settlement((;))
or a consent order. The administrative law judge shall
approve any consent order unless it is contrary to law.

((€26))) (17) A support order issued under this sec-
tion shall:

(a) Contain the notice and information listed in RCW
26.23.050(4), and

(b) Be filed with the clerk of the court that has juris-
diction over the court order.

(((i‘ﬁ—?hc—oﬁ‘icc—rs—not—mqumd—to—smc—a—noﬁcc—of

22))) (18) The responsible parent may ((request—a
hearing)) file an application for a proceeding under this

section if the responsible parent claims credit for pay-

ments under WAC 388-14-210(4). ((When—the—depart-

y

under-tircorder:))
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WSR 89-22-091
EMERGENCY RULES
DEPARTMENT OF HEALTH
[Order 013—Filed October 31, 1989, 4:50 p.m.]

Date of Adoption: October 31, 1989.

Purpose: To conform program rules on adjudicative
proceedings to the new Administrative Procedure Act,
chapter 34.05 RCW, and other recent statutory changes.

Citation of Existing Rules Affected by this Order: See
below.

Statutory Authority for Adoption: See below.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Adjudicative proceedings in
programs administered by this department were affected
by the new Administrative Procedure Act and other

Statutory
Washington authority
Administrative (RCW or Session
Code (WAC) New Amend Repeal Law Chapter)
248-06-385 Amend 43.21C.120

137]

WSR 89-22-091

statutory changes that became effective July 1, 1989.
These rules conform to the statutory changes.

Other Findings Required by Other Provisions of Law
as Precondition to Adoption or Effectiveness of Rule:
Substantially similar emergency rules were filed on July
3, 1989, under WSR 89-14-095. The rules here filed are
being proposed for permanent rule making by order filed
on the same day as this order. See RCW 34.05.350(2).

The Administrative Procedure Act, chapter 34.05
RCW, at section 250 requires the Chief Administrative
Law Judge, Office of Administrative Hearings, to adopt
model rules of procedure under the act. RCW 34.05.220
(1)(a) permits an agency to adopt its own rules. An
agency must adopt as much of the model rules as is rea-
sonable and state the reasons for any variation in the
order of rule adoption. Variations from the model rules
are described below.

Additional

reasons for proposal
and variations

from Model Rules

1. Subsection (2) sets an expected time limit for filing
initial and review orders based on the likely
complexity of the proceedings and the need for prompt
orders.

2. Subsection (3) specifies that the adjudicative
officers' authority is to approve the contested
department action or to remand the matter to the
department. When an action is not approved this
procedure permits the agency to review all the data
and get additional information before making a new
decision as oppoSed to having the decision based
solely on the adjudicative proceeding record.
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Washington
Administrative

Code (WAC)

248-15-110

248-16-031

248-17-060

248-17-230
248-18-015

248-19-480

248-22-005

248-23-010

Washington
Administrative
Code (WAC)
248-25-010
248-26-020
248-27-025
248-27-035
248-27-045
248-27-055

388-29-020

388-31-025
388-31-035
388-31-045
388-31-055

248-36-025
248-36-035
248-36-045

=
)
t3

l

Amend

Amend

Amend

Amend

Amend
Amend

Amend

Amend

Amend

Amend

Amend
Amend
Amend
Amend
Amend
Amend

Amend

Amend
Amend
Amend
Amend

Amend
Amend

Amend
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Repeal

Repeal

Statutory
authority
(RCW or Session

Law Chapter}

18.71.205

18.20.909

Section 106,
chapter 9,
Laws of 1989,
first ex.s.
Same
70.41.030
70.38.135
(see also)
section 607
chapter 9
Laws of 1989
first ex.s.)
Section 106,
chapter 9, Laws
of 1989 first
ex.s.

Same

Statutory
authority
(RCW or Session

Law Chapter)

Same
;ame
70.126.040
Same
Same

Same
18.46.060

70.126.040
Same
Same

Same

Same
Same

Same
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Additional

reasons for proposal
and variations

from Model Rules

Required by section 60 and to be consistent with section 95,
chapter 175, Laws of 1989.

Required by section 63 and to be consistent with section 95,
chapter 175, Laws of 1989.

To be consistent with section 95, chapter 175, Laws of 1989.

Same

Required by section 128 and to be consistent with section
95, chapter 175, Laws of 1989.

Required by section 126 and be consistent with section 95,
chapter 175, Laws of 1989.

Required by section 137.and to be consistent with section
95, chapter 175, Laws of 1989.

Same

Additional

reasons for proposal
and variations

from Model Rules
Same

Same

Housekeeping
Housekeeping

Housekeeping

To be consistent with sections 95 and 96, chapter 175, Laws
of 1989.

To conform to sections 63 and to be consistent with section
95, chapter 175, Laws of 1989.

Housekeeping
Housekeeping
Housekeeping

To be consistent with sections 95 and 96, chapter 175, Laws
of 1989,

Housekeeping
Housekeeping

Housekeeping



Washington
Administrative

Code {WAC)
248-36-055

Amend

Amend

248-55-220 Amend

248-55-230

248-55-235 New

248-55-240 Amend

and 250

248-55-260

248-59-030 Amend

Washington
Administrative
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Additional

reasons for proposal
and variations

from Model Rules

To be consistent with sections 95 and 96, chapter 175, Laws
of 1989.

To be consistent with section 95, chapter 175, Laws of 1989.
Housekeeping; the provisions in this section are at 248-08-
413.

Housekeeping

The department is authorized to use an initial order -
petition for review - review order procedure by RCHW
34.05.464(1) provided it do so by rule. This is the
enabling rule for this program. ~The presiding officer is a
board. The procedure for revocation, suspension, or
modification of a certificate is that the presiding
officer's order is final when the board rules in favor of
the certificate holder. The presiding officer's decision is
an initial order when the board rules against the
certificate holder; the Secretary or designee is the
reviewing officer.

This section states a right contained in chapter 34.05 RCW
so is being repealed.

1. Subsections (1) and (2) are housekeeping.

2. Subsection (3) is to continue to have these
proceedings be based on the facts existing at the time
the department acted as opposed to a de nove
proceeding. If the parties agree this provision may
be set aside.

3. Subsection (4) specifies who has and what is the
burden of proof.

Additional

reasons for proposal
and variations

from Model Rules

1. Subsection (1) states the law regarding assigning
administrative law judges to department proceedings
that can be administratively reviewed, contains
obsolete terminology, and incorrect references. As
the items are dealt with in other law the subsection
is being repealed.

2. Subsections (2) and (3) are being moved to WAC 248-59-
030.

1. This section's provisions are included in or conflict
with section 95, chapter 175, Laws of 1989 and/or
chapter. 34.05 RCW and/or chapter 248-08 WAC or contain
requirements in none of those laws. To achieve
greater uniformity, they are being repealed.

To achieve greater uniformity among all department programs
the petition for adninistrative review procedure in this
rule is being repealed in favor of the general provisions in
RCW 34.05.464 and WAC 248-08-464.

This section is being repealed because it contains
provisions that are the same as or conflict with chapter
34.05 RCW and chapter 248-08 WAC.

The section states a right contained in chapter 34.05 RCW so
is being repealed.

To be consistent with section 95, chapter 175, Laws of 1989.

AMENDATORY SECTION (Amending Order 2173,

filed 12/6/84)

WAC 248-06-385 ((HEARINGS)) ADJUDICA-
TIVE PROCEEDING. Any person has the right to

Secretary

139]



WSR 89-22-091

((appeal)) an_adjudicative proceeding to contest the de-
partment's final threshold determination that an EIS is
or is not necessary and/or the sufficiency of the final
EIS. The ((hrearings-arc)) proceeding is governed by the
Administrative Procedure Act (chapter 34.05 RCW),
the rules in this chapter, and by chapter((s—+0-68—and
388=08)) 248—08 WAC. ((Inm—casc—of—conflict—between

thrs-scctmn-amfch-aptcr—.?-ﬁ-&—ﬂ&—“%%thc)) If any
provision((s)) in this chapter ( (fa-lrc-pn:ccu‘cncc—wcrthc
rufcs—m—chaptcr%ﬂ-—eﬁ—%G)) conflicts with chapter
248-08 WAC, the provision m this chapter governs.

(1) (€

- X Lo 3
E, tympia : asi‘ﬁ:mg. tf" 9856 ic 'u:ti:m Hm:’ dia’s’ 5" H;C_
old—determinatitonor—final-E¥S)) A person contesting a
department's decision shall within twenty—eight days of
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registered—mail)) of a certificate shall be consistent with
RCW 43.20A.XXX and section 95, chapter 175, Laws
of 1989. An applicant or certificate holder has the right
to an adjudicative proceeding to contest the certificate
decision.

(2) A certificate applicant or holder contesting a de-
partment certificate decision shall within twenty—eight

the department's official notice of issuance of a final

days of receipt of the decision:

threshold determination or final EIS:
(a) File a written application for an adjudicative pro-

(a) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the

ceeding by a_method showing proof of receipt with the

Office of Appeals, P.O. Box 2465, Olympia, WA 98504

Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and
" (b) Include in or with the application:

(i) A specific statement of the issue or issues and law

and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law
involved,

involved, and
(ii) The grounds for contesting the department

(ii) The grounds for contesting the department deci-
sion; and

decision.

(2) The initial ((deciston)) order should be made
within sixty days of the department's receipt of the ((re-
quest—for—a—tearing)) application. When a party files a
petition for administrative review, the review ((dect=
sion)) order should be made within sixty days of the de-
partment's receipt of the petition. The ((deciston=ren=
dering)) time to enter an order is extended by as many

days as the ((frearmg)) proceeding is continued on mo-
tion by any party ((to-thetfearing)).

(3)(a) If the ((hrearing—deeision)) adjudicative order is
that an EIS should be filed, the administrative law judge

or review judge shall remand the matter to ((-BSH-S))
the department of health to file an EIS.

(b) If the ((frearing—deciston)) adjudicative order is
that the final EIS is not sufficient, the administrative law
judge or review judge shall remand the matter to
((DSHS)) the department of health to correct the
insufficiency.

AMENDATORY SECTION (Amending Order 1329,
filed 8/22/78)

WAC 248-15-110 ((APPEAL—REVOCATHON,
SUSPENSION-OR-MODHICATION)) NOTICE OF
((EERFHIECATE)) DECISION—ADJUDICATIVE

PROCEEDING. (1) ((No—certifricatetssuedpursuant-to
this—chapter—shati-be-revoked-or-suspended—-without—for=
R o ; ; ; oo
of the)) The department's notice of a denial, suspension,
modification, or revocation ((or—suspenstonand-shatt-ad-
vise—the-respondent-oftheright-toappeal-therevocation
or-suspensiorn:
; 2) qﬂ':'loc'atwnp o ‘: uspcﬂcsm’u Sﬁaﬂ.,.b“m:c ﬁ"Pai th b‘
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(iii) A copy of the contested department decision.

(3) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 248-08 WAC. If a provision in this chapter
conflicts with chapter 248-08 WAC, the provision in this

chapter governs.

AMENDATORY SECTION (Amending Order 2786,
filed 4/14/89)

WAC 248-16-031 BOARDING HOME LI-
CENSE APPLICATION—DEPARTMENT DENIAL,
SUSPENSION, REVOCATION OF LICENSE. (1)
Boarding home license applicants shall:

(a) Submit appropriate, signed, completed department
application forms to the department,

(b) Apply at least thirty days prior to expiration of li-
cense for renewal,

(c) Promptly report changes in information related to
the application including identity of:

(i) Officers and directors if operated by a legally in-
corporated entity, and

(ii) Partners if a legal partnership.

(2) The department shall:

(a) Evaluate qualifications of persons named in
boarding home license application prior to granting ini-
tial and subsequent licenses,

(b) Deny, suspend, or revoke a boarding home license
if the department finds persons named unqualified or
unable to operate or direct operation of the facility as
described in chapter 18.20 RCW and chapter 248-16
WAC,

(c) Determine if reasonable relationship exists be-
tween any previous conviction of the applicant and abili-
ty to competently, safely oversee, or operate a boarding
home;
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(d) Deny, suspend, or revoke a boarding home license
if any person named:

(i) Was previously denied a license to operate an
agency for care of children, aged, ill, or infirm in
Washington or elsewhere;

(ii) Had a license to operate an agency for treatment
or care of people revoked or suspended,

(iii) Has a record of a criminal or civil conviction for:

(A) Operating an agency for care of aged, children,
ill, or infirm without an appropriate, applicable license;
or

(B) Any crime involving physical harm to another
person.

(iv) Is identified on department abuse registry as per-
petrator of substantiated abuse described in chapter 26-
.44 RCW,

(v) Committed, permitted, aided, or abetted an illegal
act on boarding home premises;

(vi) Demonstrated cruelty, abuse, negligence, assault,
or indifference to welfare and well-being of a resident;

(vii) Failed to exercise fiscal accountability and re-
sponsibility involving:

(A) A resident;

(B) The department,;

(C) Public agencies, or

(D) The business community.

(3) The department may grant a license to operate a
boarding home to previously disqualified licensees as
specified in subsection (2) of this section if such person
provides evidence including demonstrated ability to op-
erate a boarding home according to applicable laws and
rules.

(4)(a) The department's notice of a denial, suspen-
sion, modification, or revocation of a license shall be
consistent with RCW 43.20A.XXX and section 95,
chapter 175, Laws of 1989. An applicant or license
holder has the right to an adjudicative proceeding to
contest a license decision.

(b) A license applicant or holder contesting a depart-
ment decision shall within twenty—eight days of receipt
of the decision:

(i) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and
" (ii) Include in or with the application:

(A) A specific statement of the issue or issues and law
involved,

(B) The grounds for contesting the department deci-
sion; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 248—08 WAC. If a provision in this chapter
conflicts with chapter 248-08 WAC, the provision in this

chapter governs.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending Order 1150,
filed 9/2/76)

WAC 248-17-060 DENIAL, SUSPENSION, RE-
VOCATION OF LICENSE—((HEARINGS)) NO-
TICE—ADJUDICATIVE PROCEEDING. (1) “The
department is authorized to deny, suspend, modify, or
revoke any license issued ((pursuant—to)) under this
chapter in any case in which ((it)) the department finds
((that)) there ((has—been)) is a failure to comply with
the requirements of the Emergency Medical Care and
Transportation Services Act, chapter 18.73 RCW, and
with the standards, rules, and regulations established

((pursuant—to)) under this law. ((Fhe—department—shall
. ortotheappl; : b :

1))

(2)(a) The department's notice of a denial, suspen-
sion, modification, or revocation of a license shall be
consistent with RCW 43.20A.XXX and section 95,
chapter 175, Laws of 1989. An applicant or license
holder has the right to an adjudicative proceeding to
contest a license decision.

(b) A license applicant or holder contesting a depart-
ment license decision shall within twenty—eight days of
receipt of the decision:

(i) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and

(ii) Include in or with the application:

(A) A specific statement of the issue or issues and law
involved,

(B) The grounds for contesting the department deci-
sionm; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 248—08 WAC. If a provision in this chapter
conflicts with chapter 248—08 WAC, the provision in this

chapter governs.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and ‘appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 1150,
filed 9/2/76)

WAC 248-17-230 ((APPEAL~REVOECATION:
SUSPENSION-ORMODHIEATION)) NOTICE OF
((EERTHICATFE)) DECISION—ADJUDICATIVE

PROCEEDING. (1) ((Nocertificateissued-pursuamt-to
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thredepartment-thereunder)) The department's notice of

a denial, suspension, modification, or revocation of a
certificate shall be consistent with RCW 43.20A.XXX
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(2) The department may deny, suspend, modify, or
revoke a license for cause.

(3)(a) The department's notice of a denial, suspen-
sion, modification, or revocation of a license shall be
consistent with RCW 43.20A.XXX and section 95,
chapter 175, Laws of 1989. An applicant or license
holder has the right to an adjudicative proceeding to
contest a license decision.

(b) A license applicant or holder contesting a depart-
ment license decision shall within twenty—eight days of
receipt of the decision:

(i) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and

(i) Include in or with the application:

(A) A specific statement of the issue or issues and law
involved,

(B) The grounds for contesting the department deci-
sion; and

(C) A copy of the contested department decision.

(¢c) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and

and section 95, chapter 175, Laws of 1989. An applicant

chapter 248-08 WAC. If a provision in this chapter

or certificate holder has the right to an adjudicative pro-

conflicts with chapter 248-08 WAC, the provision in this

ceeding to contest a certificate decision.

(2) A certificate applicant or holder contesting a de-
partment certificate decision shall within twenty—eight
days of receipt of the decision:

(a) File a written application for an adjudicative pro-
ceeding by a_method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504
and
" (b) Include in or with the application:

(i) A specific statement of the issue or issues and law
involved,

(ii) The grounds for contesting the department deci-
sion; and

(iii) A copy of the contested department decision.

(3) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 248-08 WAC. If a provision in this chapter
conflicts with chapter 248—08 WAC, the provision in this

chapter governs.

AMENDATORY SECTION (Amending Order 249,
filed 11/18/82)

WAC 248-18-015 LICENSE EXPIRATION
DATES—NOTICE OF DECISION—ADJUDICA-
TIVE PROCEEDING. (1) The department shall issue
hospital licenses initially and reissue hospital licenses as
often thereafter as necessary to stagger license expira-
tion dates throughout the calendar year so as to cause
approximately one—twelfth of the total number of hospi-
tal licenses to expire on the last day of each month, but
no license issued pursuant to this chapter shall exceed
thirty—six months in duration. If there is failure to com-
ply with the provisions of chapter 70.41 RCW or this
chapter, the department may, in its discretion, issue a
provisional license to permit the operation of the hospital
for a period of time to be determined by the department.

[42]

chapter governs.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2344,
filed 2/28/86)

WAC 248-19-480 ((RIGHTFAND—NOHCEEOF
APPEAL)) ADJUDICATIVE PROCEEDING. (1)

((Any-affected persommay request-and-—shal-beafforded
; o b e tive—hoar hodh

cistorof tire-seceretarys—designee—to—tssucordeny)) An
applicant denied a certificate of need ((fora—project-ora
separable—portion—of-a—profect—togrant-or-deny—an—cx-

. - k]
cmptmnl 1cqucstcd'§uud:1 CHAELQ #8142 i.ﬁf ; to-suspend
withdraw)) or a certificate ((of need)) holder whose cer-
tificate was suspended or revoked has the right to an ad-
judicative proceeding.

(2? ((To—bc—cﬁcctrvc,—a—rcqucst—fbr—aﬂ-admmtram

ministrative—hearing)) A certificate applicant or holder

contesting a_department certificate decision shall ((be

made—m—writing)) within ((forty—ﬁvc)) twenty—eight
days ((aftertheconclusion)) of receipt of the ((hearing:
Fheofficiat et ; Tt et
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decisionisaffirmative-or-negativefnform)) decision:

(a) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law
involved,

(ii) The grounds for contesting the department deci-
sion; and

(iii) A copy of the contested department decision.

(3) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 248—08 WAC. If a provision in this chapter
conflicts with chapter 248—08 WAC, the provision in this

chapter governs.

AMENDATORY SECTION (Amending Order 1898,
filed 11/4/82)

WAC 248-22-005 LICENSURE. Private psychiat-
ric hospitals and private alcoholism hospitals for adults,
adolescents, and children shall be licensed under chapter
71.12 RCW, Private establishments. The purpose of this
section is to establish minimum standards for safety and
adequate care of patients with signs and/or symptoms of
acute emotional or psychiatric impairment or acute al-
coholism and associated substance use during diagnosis
and treatment.

(1) Application for license.

(a) An application for a private hospital license shall
be submitted on forms furnished by the department. The
application shall be signed by the legal representative of
the governing body.

(b) The applicant shall furnish to the department full
and complete information and promptly report any
changes which would affect current accuracy of such in-
formation as to the identity of each officer and director
of the corporation, if the hospital is operated by a legally
incorporated entity, profit or nonprofit, and of each
partner if the hospital is operated through a legal
partnership.

(2) Disqualified applicants.

(a) Each and every individual named in an application
for a license shall be considered separately and jointly as
applicants and if anyone is deemed unqualified by the
department in accordance with the law or these rules
and regulations, the license may be denied, suspended, or
revoked. A license may be denied, suspended, or revoked
for failure or refusal to comply with the requirements
established by chapter 71.12 RCW or with these rules

(43]
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and regulations promulgated pursuant thereto and, in
addition, any of the following:

(i) Obtaining or attempting to obtain a license by
fraudulent means or misrepresentation;

(ii) Aiding or abetting the commission of an illegal
act on the premises of the hospital,

(iif) Cruelty, assault, abuse, neglect or indifference to
the welfare of any patient,

(iv) Misappropriation of property of the patients, and

(v) Failure or inability to exercise fiscal accountability
and responsibility toward the individual patient, the de-
partment, or the business community.

(b) Before granting a license to operate as a hospital,
the department shall consider the ability of each indi-
vidual named in the application to operate a hospital in
accordance with the law and with these regulations. In-
dividuals who have previously been denied a license to
operate a health care facility in the state or elsewhere, or
who have been convicted criminally or civilly of operat-
ing such a facility without a license, or who have had
their license to operate such a facility suspended or re-
voked shall not be granted a license unless, to the satis-
faction of the department, they affirmatively establish
clear, cogent, and convincing evidence of their ability to
operate the hospital for which the license is sought, and
for conformance with all applicable laws and rules and
regulations.

(3) Denial, suspension, modification, or revocation of

a license; adjudicative proceeding. ((Hpon—finding—as—=a
: o))

(a) When the department determines that a facility
has failed or refused to comply with the requirements of
chapter 71.12 RCW and/or these rules ((and—regutz=
tions)), the department may, if the interests of the pa-
tients so demand, issue ((a—writtennotificationtetter)) to
the applicant or licensee ((gtving)) a notice ((of-intent))
to deny a license appIzcatton or to  suspend, modtfzz or
revokc a license ((;

chapter-34-04REW)) to a license holder. The depart-

ment's notice of a denial, suspension, modification, or
revocation of a license shall be consistent with RCW
43.20A. XXX and section 95, chapter 175, Laws of 1989.
An applicant or license holder has the right to an adju-
dicative proceeding to contest a license decision.

(b) A license applicant or_holder contesting a depart-
ment license decision shall within twenty—eight days of
receipt of the decision:
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(i) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and
" (ii) Include in or with the application:

(A) A specific statement of the issue or issues and law
involved,

(B) The grounds for contesting the department deci-
sion; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 248-08 WAC. If a provision in_this chapter
conflicts with chapter 248—08 WAC, the provision in this
chapter governs.

(4) Submission of plans. The following shall be sub-
mitted with an application for license: PROVIDED,
HOWEVER, That when any of the required plans are
already on file with the department for previous applica-
tions for license or construction approval, only plans for
portions or changes which are not on file need to be
submitted.

(a) A plan showing streets, driveways, water and sew-
age disposal systems, the location of buildings on the
site, and grade elevations within ten feet of any building
in which patients are to be housed.

(b) Floor plans for each building in which patients are
to be housed. The floor plans shall provide the following
information: Identification of each patient's sleeping
room by use of a lettering or numbering system; the
useable square feet of floor space in each room; the clear
glass window area in each patient's sleeping room, the
height of the lowest portion of the ceiling in any pa-
tient's sleeping room; the floor elevations referenced to
the grade level.

(5) Posting of a license. The license for the hospital
shall be posted in a conspicuous place on the premises.

(6) New construction.

(a) When new construction is contemplated, the fol-
lowing shall be submitted to the department for review:

(i) A written program containing, at a minimum, in-
formation concerning services to be provided and opera-
tional methods to be used which will affect the extent of
facilities required by these regulations;

(ii) Duplicate sets of preliminary plans which are
drawn to scale and include: A plot plan showing streets,
driveways, water and sewage disposal systems, grade and
location of building(s) on the site, the plans for each
floor of the building(s), existing and proposed, which
designate the function of each room and show all fixed
equipment. The preliminary plans shall be accompanied
by a statement as to the source of the water supply and
the method of sewage and garbage disposal and a gener-
al description of construction and materials, including
interior finishes.

(b) Construction shall not be started until duplicate
sets of final plans (drawn to scale) and specifications
have been submitted to and approved by the department.
Final plans and specifications shall show complete details
to be furnished to contractors for construction of build-
ings. These shall include:

[44]
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(i) Plot plans;

(ii) Plans for each floor of the building(s) which des-
ignate the function of each room and show all fixed
equipment in the planned locations of beds and other
furniture in patient's sleeping rooms;

(iii) Interior and exterior elevations, building sections
and construction details,

(iv) A schedule of floors, wall and ceiling finishes, and
the types and sizes of doors and windows, plumbing,
heating ventilation and electrical systems; and

(v) Specifications which fully describe workmanship
and finishes.

(c) Adequate provision shall be made for the safety
and comfort of patients if construction work takes place
in or near occupied areas.

(d) All construction shall take place in accordance
with the approved final plans and specifications. The de-
partment shall be consulted prior to making any changes
from the approved plans and specifications. As indicated
by the nature or extent of proposed changes, the depart-
ment may require the submission of modified plans or
addenda for review prior to considering proposed
change(s) for approval. Only those changes which have
been approved by the department may be incorporated
into the construction project shall be submitted for the
department's file on the project, even though it was not
required that these be submitted prior to approval.

(7) Compliance with other regulations.

(a) Rules and regulations adopted by the Washington
state fire marshal under the provisions of RCW 71.12-
.485 which are found in Title 212 WAC apply.

(b) If there is no local plumbing code, the uniform
plumbing code of the international association of plumb-
ing and mechanical officials shall be followed.

(c) Compliance with these regulations does not ex-
empt private hospitals from compliance with the local
and state electrical codes or local zoning, building, and
plumbing codes.

(8) Transfer of ownership. The ownership of a hospi-
tal shall not be transferred until the transferee has been
notified by the department that the transferee's applica-
tion for license has been approved. Change in adminis-
trator shall be reported to the department.

AMENDATORY SECTION (Amending Order 1899,
filed 11/4/82)

WAC 248-23-010 LICENSURE. Residential
treatment facilities shall be licensed under chapter 71.12
RCW, private establishments. Chapter 248-23 WAC
establishes minimum licensing standards for the safety,
adequate care and treatment of clients who are residents
in a residential treatment facility.

(1) Application for license.

(a) An application for a residential treatment facility
license shall be submitted on forms furnished by the de-
partment. Applications shall be signed by the legal rep-
resentative of the owner.

(b) The applicant shall furnish to the department full
and complete information and promptly report any
changes which would affect the current accuracy of such
information as to the identity of each officer and director
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of the corporation, if the program is operated by a le-
gally incorporated entity, profit or nonprofit, and of each
partner, if the program is a legal partnership.

(2) Disqualified applicants.

(a) Each and every individual named in an application
for a residential facility license shall be considered sepa-
rately and jointly as applicants, and if anyone is deemed
disqualified/unqualified by the department in accord-
ance with the law or these rules and regulations, a li-
cense may be denied, suspended or revoked. A license
may be denied, suspended or revoked for failure or re-
fusal to comply with the requirements established by
chapter 71.12 RCW or with rules and regulations pro-
mulgated pursuant thereto, and, in addition, for any of
the following:

(i) Obtaining or attempting to obtain a license by
fraudulent means or misrepresentation,

(ii) Permitting, aiding or abetting the commission of
an illegal act on the premises of the residential treat-
ment facility,

(iii) Cruelty, abuse, neglect or assault, or indifference
to the welfare of any client;

(iv) Misappropriation of the property of the client,
and

(v) Failure or inability to exercise fiscal accountability
and responsibility toward the individual client, the de-
partment, or the business community.

(b) Before granting a license to operate a residential
treatment facility, the department shall consider the
ability of each individual named in the application to
operate the residential treatment facility in accordance
with the law and with these regulations. Individuals who
have previously been denied a license to operate a health
care or child care facility in this state or elsewhere, or
who have been convicted civilly or criminally of operat-
ing such a facility without a license, or who have had
their license to operate such a facility suspended or re-
voked, shall not be granted a license unless, to the satis-
faction of the department, they affirmatively establish
clear, cogent and convincing evidence of their ability to
operate the residential treatment facility, for which the
license is sought, in full conformance with all applicable
laws, rules and regulations.

(3) Visitation and examination of the residential
treatment facility by the department to ascertain com-
pliance with this chapter and chapter 71.12 RCW shall
occur as necessary and at least one time each twelve
months.

(4) Denial, suspension, modification, or revocation of
a license, adjudicative proceeding. ((Upomfinding,—as—=a

' for;) )

(a) When the department determines that a facility
has failed or refused to comply with the requirements of
chapter 71.12 RCW and/or these rules ((and—reguia=
tions)), the department may, if the interests of the cli-
ents so demand, issue ((a—writtennotifrcation—tetter)) to
the applicant or licensee ((giving)) a notice ((of-intent))
to deny a license application or to suspend, modify, or
revoke a license ((tht it

»

Fhis—tetter—shait-be-foltowed-bya—denial—suspenston—or
1c:oca't1’c.u ic,".“ p'}m’dc: the 'aprpi;:aut f’ m.;:."s"' cdufs
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REW)) to a license holder. The department's notice of a
denial, suspension, modification, or revocation of a li-
cense shall be consistent with RCW 43.20A.XXX and
section 95, chapter 175, Laws of 1989. An applicant or
license holder has the right to an adjudicative proceeding
to contest the decision.

(b) A license applicant or holder contesting a depart-
ment license decision shall within twenty—eight days of
receipt of the decision:

(i) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504;
and

(ii) Include in or with the application:

(A) A specific statement of the issue or issues and law
involved,

(B) The grounds for contesting the department deci-
sion; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 248-08 WAC. If a provision in this chapter
conflicts with chapter 248—08 WAC, the provision in this
chapter governs.

(5) Submission of plans. The following shall be sub-
mitted with an application for license: PROVIDED,
HOWEVER, That when any of the required plans are
already on file with the department through previous
applications for license or construction approval, only
plans for portions or changes which are not on file need
to be submitted.

(a) A plot plan showing street, driveways, water and
sewage disposal systems, the location of buildings on the
site and grade elevations within ten feet of any building
in which clients are to be housed.

(b) Floor plans of each building in which clients are to
be housed. The floor plans shall provide the following
information:

(i) Identification of each client's sleeping room by use
of a lettering or numbering system, or some equivalent
mechanism of identification;

(if) The usable square feet of floor space in each
room;,

(iii) The clear window glass area in each client's
sleeping room,

(iv) The height of the lowest portion of the ceiling in
any client's sleeping room;

(v) The floor elevations referenced to the grade level.

(6) Posting of license. A license for the residential
treatment facility shall be posted in a conspicuous place
on the premises.
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(7) New construction.

(a) When new construction is contemplated, the fol-
lowing shall be submitted to the department for review:

(i) A written program containing, at a minimum, in-
formation concerning services to be provided and opera-
tional methods to be used which will affect the extent of
facilities required by these regulations.

(ii) Duplicate sets of preliminary plans which are
drawn to scale and include: A plot plan showing streets,
driveways, the water and sewage disposal systems, grade
and location of building(s) on the site; the plans for each
floor of the building(s), existing and proposed, which
designate the functions of each room and show all fixed
equipment. The preliminary plans shall be accompanied
by a statement as to the source of the water supply and
the method of sewage and garbage disposal and a gener-
al description of construction and materials, including
interior finishes.

(b) Construction shall not be started until duplicate
sets of final plans (drawn to scale) and specifications
have been submitted to and approved by the department.
Final plans and specifications shall show complete details
to be furnished to contractors for construction of build-
ings. These shall include:

(i) Plot plans;

(ii) Plans for each floor of the building(s) which des-
ignate the function of each room and show all fixed
equipment and the planned location of beds and other
furniture in client's sleeping rooms;

(iii) Interior and exterior elevations, building sections
and construction details;

(iv) A schedule of floors, wall and ceiling finishes, and
the types and sizes of doors and windows;

(v) Plumbing, heating, ventilation, and electrical sys-
tems, and

(vi) Specifications which fully describe workmanship
and finishes.

(c) Adequate provisions shall be made for the safety
and comfort of clients as construction work takes place
in or near occupied areas.

(d) All construction shall take place in accordance
with the approved final plans and specifications. The de-
partment shall be consulted prior to making any changes
from the approved plans and specifications. When indi-
cated by the nature or extent of proposed changes, the
department may require the submission of modified
plans or addenda for review prior to considering pro-
posed change(s) for approval. Only those changes which
have been approved by the department may be incorpo-
rated into a construction project. In all cases, modified
plans or addenda on changes which are incorporated into
the construction project shall be submitted for the de-
partment's file on the project even though it was not re-
quired that these be submitted prior to approval.

(8) Exemptions. The state board of health may, in its
discretion, exempt a residential treatment facility from
complying with parts of these rules pursuant to the pro-
cedures set forth in WAC 248-08-595.

(9) Compliance with other regulations.

(a) Rules and regulations adopted by the Washington
state fire marshall under provisions of RCW 71.12.485
which are found in Title 212 WAC apply.
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(b) If there is no local plumbing code, the uniform
plumbing code of the international association of plumb-
ing and mechanical officials shall be followed.

(c) Compliance with these regulations does not ex-
empt a residential treatment facility from compliance
with local and state electrical codes or local zoning,
building and plumbing codes.

(10) Transfer of ownership. The ownership of a resi-
dential treatment facility shall not be transferred until
the transferee has been notified by the department that
the transferee's application for a license has been ap-
proved. Change in administrator shall be reported to the
department.

Reviser's note: The spelling error in the above section occurred in

the copy filed by the agency and appears in the Register pursuant to
the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-36-025 LICENSURE OF THE HOME
CARE AGENCY. (1) Persons operating home care
agencies as defined under chapter 70.127 RCW, shall
submit application and fees to the department by July 1,
1989.

(2) After July 1, 1990, no person shall:

(a) Advertise, operate, manage, conduct, open, or
maintain a home care agency without first obtaining an
appropriate license from the department; or

(b) Use the words " home care agency” or "home care
services” in its corporate or business name, or advertise
using such words unless licensed as a home care agency
under chapter 70.127 RCW.

(3) Applicants for a home care agency license shall:

(a) Submit a completed application and fee for initial
license or renewal to the department on forms furnished
by the department, including signature of the owner or
legal representative of the owner, and

(b) Furnish to the department full and complete in-
formation as required by the department for the proper
administration of department requirements including:

(i) Evidence of current insurance including:

(A) Professional liability insurance coverage specified
under RCW 70.127.080, and

(B) Public liability and property damage insurance
coverage as specified under RCW 70.127.080.

(ii) Information on organizational and governing
structure and the identity of the applicant, officers, di-
rectors, partners, managing employees, or owners of ten
percent or more of the applicant's assets;

(iii) A list of counties where the applicant will
operate;

(iv) A list of branch offices, and

(v) A list of services provided or offered.

(4) Agencies requesting license renewal shall submit a
renewal application and fee to the department.

(5) If the applicant or owner meets the requirements
of this chapter and chapter 70.127 RCW, the depart-
ment shall issue or renew a license for the agency, in-
cluding branch offices.

(6) The department shall:
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(a) Deny a license if in the last five years the owner,
applicant, officers, directors, partners, managing em-
ployees, or owners of ten percent or more of the appli-
cant's assets are found in a civil or criminal proceeding
to have committed any act reasonably relating to the fit-
ness of any of the above persons to:

(i) Establish, maintain, or administer an agency; or

(ii) Provide care in the home of another.

(b) Provide a combination of applications and licenses
and the reduction of individual license fees if an appli-
cant applies for more than one category of license under
chapter 70.127 RCW;

(c) Establish fees to be paid as required under RCW
43.20B.110 and chapter 44044 WAC, including pro-
viding for the reduction of individual license fees if an
applicant applies for more than one category of license
under RCW 70.127.110;,

(d) Prohibit transfer or reassignment of a license
without a thirty-day prior notice to the department and
department approval,

(e) Issue a license following approval of a new or cur-
rent owner's application;

(f) Conduct on-site reviews of the agency, which may
include in-home visits with the consent of the partici-
pant, in order to determine compliance;

(g) Examine and audit records of the agency if the
department has reason to believe persons are providing
care without an appropriate license;

(h) Provide for combined licensure inspections and
audits for owners holding more than one license under
RCW 70.127.110,

(i) Give written notice of any violations, including a
statement of deficiencies observed,

(j) Inform the owner or applicant of the requirement
to:

(i) Present a plan of correction to the department
within ten working days, and

(ii) Comply within a specified time not to exceed sixty
days.

(k) Allow the owner a reasonable period of time, not
to exceed sixty days, to correct a deficiency prior to as-
sessing a civil penalty unless:

(i) The deficiency is an immediate threat to life,
health, or safety, or

(ii) The owner fails to comply with any of the provi-
sions of WAC 248-36-045 (3)(a), (b), (¢), (d), (e), (1),
(8), (h), (i), and ().

(1) Initiate disciplinary action, under RCW 70.127-
.170 and this chapter, if the owner or applicant fails to
comply.

(7) The department may:

(a) Issue a license effective for one year unless the li-
cense is suspended or revoked,

(b) Inspect an agency and examine records at any
time to determine compliance with chapter 70.127 RCW
and this chapter; and

(c) Deny, suspend, modify, or revoke an agency li-
cense for failure to comply with chapter 70.127 RCW or

this chaptcr ( (ﬁctrmrs-to—dary——suspcnd—moddjr—or—rc-
REWAdministrative ProcedurcAct:))
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(8) When a change of ownership is planned, the own-
er shall notify the department, in writing, at least thirty
days prior to the date of transfer, including:

(a) Full name and address of the current owner and
prospective new owner,

(b) Name and address of the agency and new name
under which the agency will be operating, if known; and

(c) The date of the proposed change of ownership.

(9) The prospective new owner shall submit a new
application for an agency license with the fee at least
thirty days prior to the change of ownership.

(10) The agency shall inform the department in writ-
ing at the time of opening or closing of the agency or
branch offices.

AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-36-035 LICENSE DENIALS—SUS-
PENSIONS—MODIFICATIONS-—REVOCATIONS.
(1) The department may deny, suspend, modify, or re-
voke a license or assess civil penalties, or both, against
the agency if an applicant, owner, officer, director, or
managing employee:

(a) Fails or refuses to comply with the provisions of
chapter 70.127 RCW or this chapter;

(b) Continues to operate after the license is revoked or
suspended for cause and not subsequently reinstated by
the department,

(c) Makes false statement of a material fact in the
application for the license or data attached or in any
record required by this chapter or matter under investi-
gation by the department,

(d) Refuses to allow representatives of the department
to inspect any part of the agency or books, records, or
files required by this chapter,

(e) Willfully prevents or interferes with or attempts to
impede in any way the work of any representative of the
department in the lawful enforcement of chapter 70.127
RCW and this chapter,

() Willfully prevents or interferes with any represen-
tative of the department in the preservation of evidence
of a violation under chapter 70.127 RCW or this
chapter,

(g) Fails to pay or make arrangements to pay a civil
monetary penalty assessed by the department within ten
days after the assessment becomes final, as provided un-
der WAC 248-36-045, Civil Fines;

(h) Uses false, fraudulent, or misleading advertising,

(i) Has repeated incidents of personnel performing
services beyond those authorized by the agency or law,
or

(j) Misrepresents, or is fraudulent in an aspect of, the
conduct of the applicant's or owner's business.

(2) If the department finds the public health, safety,
or welfare imperatively require emergency action, a li-
cense may be summarily suspended pending proceedings
for revocation or other action.

((63)—Fhe—dcpartnrent—shalt-informthe—owner—or-ap-

" . - fadeniat o fification.
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AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-36-045 CIVIL FINES. (1) Following an
on-site review, in—home visit, or audit, the department
shall give written notice either in person or by personal
service or certified mail, return receipt requested, of any
violation under chapter 70.127 RCW or this chapter.
The notice shall inform the owner or applicant as appro-
priate including:

(a) Describing the conditions of noncompliance,

(b) Specifying a reasonable time of compliance not to
exceed sixty days;

(c) Explaining the possibility of a violation subjecting
the owner or applicant to denial, revocation, modifica-
tion, or suspension of the license and/or civil fines; and

(d) Explaining the right of the owner or applicant to
appeal.

(2) The department may assess civil monetary penal-
ties in addition to or in lieu of denial, suspension, modi-
fication, or revocation of a license if the owner fails to
comply with a notice of violation.

(3) The department may assess civil monetary penal-
ties not to exceed one thousand dollars per violation in
any case when the department finds the owner, appli-
cant, officer, director, partner, managing employee, or
owner of ten percent or more of the applicant's or own-
er's assets:

(a) Failed or refused to comply with requirements of
chapter 70.127 RCW or this chapter,

(b) Continued to operate after the license was revoked
or suspended for cause and not subsequently reinstated
by the department,

(c) Has knowingly or with reason to know made a
false statement of a material fact in the:

(i) Application for the license; or

(ii) Data attached, or

(iii) Record required under chapter 70.127 RCW; or

(iv) Matter under investigation by the department.

(d) Refused to allow representatives of the depart-
ment to inspect any book, record, file or part of the
agency required under this chapter;

(e) Willfully prevented, interfered with, or attempted
to impede the work of any representative of the depart-
ment in the lawful enforcement of a provision under
chapter 70.127 RCW and this chapter;
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(f) Willfully prevented or interfered with a represen-
tative of the department in the preservation of evidence
of a violation under chapter 70.127 RCW or this
chapter,

(g) Failed to pay or make arrangements to pay any
civil monetary penalty assessed by the department under
chapter 70.127 RCW within ten days after the assess-
ment became final;

(h) Used false, fraudulent, or misleading advertising;

(i) Has repeated incidents of personnel performing
services beyond services authorized by the agency or
law;, or

(j) Misrepresented or was fraudulent in any aspect of
the conduct of the home care business.

(4) Failure to pay or make arrangements to pay civil
monetary penalties within ten days from the time the
assessment becomes final may result in denial, suspen-
sion, modification, or revocation of the license, in addi-
tion to the assessment of the penalties or to the assess-
ment of additional penalties.

((¢5)—Fhe-department shati-give-writtem moticeto"the

tiee—or
At ; e . e phrod )

AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-36-055 ((APPEAES—HEARINGS))
LICENSE ACTION AND/OR CIVIL FINE—NO-
TICE—ADJUDICATIVE PROCEEDING. (1) ((Any

]

Y 1)

trearing)) The department's notice of a denial, suspen-
sion, modification, or revocation of a license shall be
consistent with RCW 43.20A.XXX and section 95,
chapter 175, Laws of 1989. An applicant or license
holder has the right to an adjudicative proceeding to
contest the decision.

(2) ((Any-owncer-or-appircant requesting-a—department
; b tt-meket] . 2 y
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Dt ; ; ; . ; .
ficd—matt—to—the—Office—ofAppeals,—H2th—Avenuc—and
Washington—98564=2465)) The department's notice of

imposition of a civil fine shall be consistent with RCW
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(ii) The grounds for contesting the department deci-
sion; and

(iii) A copy of the contested department decision.

(4) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and

43.20A.XXX and section 96, chapter 175, Laws of 1989.

chapter 24808 WAC. If a provision in this chapter

A person the department imposes a civil fine on has the

conflicts with chapter 248—08 WAC, the provision in this

right to an adjudicative proceeding to contest the

chapter governs.

decision.

(3) ((-Izhc-dcparmrslmik

)) A license appli-
cant or holder or a person the department imposes a civil
fine on contesting a department decision shall within
twenty—eight days of receipt of the decision:

(a) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and
" (b) Include in or with the application:

(i) A specific statement of the issue or issues and law

AMENDATORY SECTION (Amending Order 1917,
filed 12/1/82)

WAC 248-55-220 NOTICE OF ((REVO€EA-
TFION)) DECISION—ADJUDICATIVE PROCEED-

ING. ((Whenever—the—department—hasreasonable—cause

Dok Pttt i . e of 20149
Fhenotreemust:))

(1) ((Pe—in—writing;)) The department's notice of a
denial, suspension, modification, or revocation of a cer-
tificate of competency shall be consistent with RCW
43.20A. XXX and section 95, chapter 175, Laws of 1989.
An applicant or certificate holder has the right to an ad-
judicative proceeding to contest the decision.

(2) ((Statcthegrounds—tire—departmentreites—on—to
revoke—the—certificate;—and)) A certificate applicant or
holder contesting a department certificate decision shall
within twenty—eight days of receipt of the decision:

(a) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law
involved,

(ii) The grounds for contesting the department dcci-
sion, and

(iii) A copy of the contested department decision.

3) ((B.c-dcﬁvcrcd-.pcrsona-l.}y-to-tjhc-ca‘trﬁtatrholdcr

residence—or—business—address)) The proceeding is gov-
erned by the Administrative Procedure Act (chapter 34-
.05 RCW), this chapter, and chapter 248-08 WAC. If a
provision in this chapter conflicts with chapter 248—08
WAC, the provision in this chapter governs.

NEW SECTION

WAC 248-55-235 CERTIFICATE DENIAL—
ADJUDICATIVE PROCEDURE. The procedure for
an adjudicative proceeding to contest the denial of a
certificate is chapter 248—08 WAC. If a provision in this
chapter conflicts with chapter 248-08 WAC, the provi-
sion in this chapter governs.

AMENDATORY SECTION (Amending Order 1917,
filed 12/1/82)

WAC 248-55-240 ((HEARINGANDRECOM-
MENDATFION-BY-BOARD)) CERTIFICATE SUS-
PENSION, MODIFICATION, OR REVOCATION—

involved,

[49]

ADJUDICATIVE PROCEDURE. This section contains
the procedure for an adjudicative proceeding to contest
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the suspension, modification, or revocation of a certifi-
cate.

(1) The board members shall ((hold—a—hcan'ng—to

ﬁon—to—thc—sccrctary)) preside at the adjudicative pro-

ceeding. The ((hrearing)) proceeding shall be conducted

in accordance with the Administrative Procedure Act

(chapter ((34:64)) 34.05 RCW), this chapter, and ((un-

) chapter ((16=08)) 248-08

WAC. If a provision in this chapter conflicts with chap-
ter 248-08 WAGC, the provision in this chapter governs.

(2) The board may have ((a—hearings—examiner)) an
administrative law judge assigned to ((preside)) assist

the board at the hearing. The ((hearings-cxaminer)) ad-
ministrative law judge shall:

(a) ((Shatl)) Conduct the hearing((s));

(b) ((Shatl)) Offer advice and assistance to the board
upon request by the board; and

(c) ((Shatl)) Not be a member of the board.

(3) The department has the burden of proving its case
by a preponderance of the credible evidence.

(4) At least four members of the board including the
water industry representative must consider the record.
A majority of the board members who considered the
record shall make a written recommendation to the sec-
retary to, or not to, revoke the certificate. The recom-
mendation shall ((contain—findings—of fact—and—conciu=
stons—of faw)) conform to RCW 34.05.461.

(5) The board's recommendation shall be personally
delivered to the certificate holder or mailed ((to—himror
Her)) by certified mail to ((his—or—her)) the certificate

Washington State Register, Issue 89-23

has the right to contest the dcczs:on (¢

1)) in_an adjudi-
cative proceeding. If no appeal is filed, the decision of
the water supply and waste section shall be final.

) ((Wqﬁzppcai—mmt:

section of ((PSHS—mmay—appeat—that)) the department
wrthm-twcnty—days

Post—eﬁicc—Box—24-65—6fymma—%shmgtmr-98564)) A

person contesting a water supply and waste section deci-
sion shall within twenty—eight days of receipt of the
decision:

(a) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and Jaw
involved,

(ii) The grounds for contesting the decision;, and

(iii) A copy of the contested decision.

(3) The ((offtcc—of—hrearings—shalinotify—at—affected
partics-of-the-appeal-and-schedute-of-events

)) proceeding
is governed by the Administrative Procedure Act (chap-

holder's last known residence or business address or
served in another manner showing proof of receipt.
(6) If the board's recommendation is not to suspend,

ter 34.05 RCW), this chapter, and chapter 248-08
WAC. If a provision in this chapter conflicts with chap-
ter 248—-08 WAC, the provision in this chapter governs.

modify, or revoke the certificate, the recommendation
shall be a final order as defined under chapter 34.05

(4) Evidence not considered by the water supply and
waste section in making their decision shall not be ad-

RCW.

(7) If the boards recommendation is to suspend,
modify, or revoke the certificate, the recommendation
shall be an initial order as defined under chapter 34.05

mitted in the adjudicative proceeding unless agreed to by
all parties.

(5) The administrative law and review judge shall not
modify the initial water supply and waste section deci-

RCW. The recommendation shall become the final order

sion unless the preponderance of evidence shows that

if no petition for administrative review is filed. If a peti-

decision is substantially or legally in error.

tion for review is filed, the secretary or designee shall
make the final adjudicative order.

REPEALER

The following sections of the Washington Adminis-
tration Code are repealed:

WAC 248-55-230 APPEAL OF REVOCATION.

WAC 248-55-250 FINAL DECISION BY
SECRETARY.

WAC 248-55-260 JUDICIAL REVIEW.

Reviser's note: The typographical error in the above repealer ap-

peared in the original copy of the repealer and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 1919,
filed 12/6/82)

WAC 248-59-030 ((APPEAE—PROCEDURE))
ADJUDICATIVE PROCEEDING. (1) Any party af-
fected by the decision of the water supply and waste

(50]

REPEALER

The following sections of the Washington Adminis-
tration Code are repealed:

WAC 248-59-040 APPEAL HEARING.

WAC 248-59-050 APPEAL DECISION.

WAC 248-59-060 REVIEW BY SECRETARY.
WAC 248-59-070 DECISION OF SECRETARY.
WAC 248-59-080 JUDICIAL REVIEW.

Reviser's note: The typographical error in the above repealer ap-

peared in the original copy of the repealer and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 6, filed
10/16/68)

WAC 248-91-060 ((PEEISION—OF—FHEDE-
PARTMENT)) NOTICE OF DECISION—ADJUDI-
CATIVE PROCEEDING. ((After)) (1) The ((depart

; : o 7 - termvr
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. L oot . ity
the-meaning-of chapter-34-64RE€EW)) department's no-
tice of a denial, suspension, modification, or revocation
of an approval and certificate of necessity shall be con-
sistent with RCW 43.20A.XXX and section 95, chapter
175, Laws of 1989. An applicant or certificate holder
has the right to an adjudicative proceeding to contest the
decision.

(2) A certificate applicant or holder contesting a de-
partment certificate decision shall within twenty—eight
days of receipt of the decision:

(a) File a written application for an adjudicative pro-
ceeding by a _method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and
" (b) Include in or with the application:

(i) A specific statement of the issue or issues and law
involved,

(ii) The grounds for contesting the department deci-
sion; and

(iii) A copy of the contested departmcnt decision.

(3) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 24808 WAC. If a provision in this chapter
conflicts with chapter 248—08 WAC, the provision in this

chapter governs.

AMENDATORY SECTION (Amending Order 2668,
filed 8/9/88)

WAC 248-25-010 LICENSURE—ADULT RESI-
DENTIAL REHABILITATION CENTERS AND
PRIVATE ADULT TREATMENT HOMES. Centers
and treatment homes shall obtain a license under chap-
ter 71.12 RCW. Chapter 248-25 WAC establishes min-
imum licensing standards for the safety, adequate care,
and treatment of residents living in centers or treatment
homes.

(1) Application for license.

(a) Applicants shall apply for a center or treatment
home license on forms furnished by the department. The
owner or a legal representative of the owner shall sign
the application.

(b) The applicant shall furnish to the department full
and complete information and promptly report any
changes affecting the current accuracy of such informa-
tion as to:

(i) The identity of each officer and director of the
corporation, if the program is operated by legally incor-
porated entity, profit or nonprofit, and

(ii) The identity of each partner, if the program is a
legal partnership.

(2) Disqualified applicants.

(a) The department shall consider each and every in-
dividual named in an application for a center or treat-
ment home license, separately and jointly, as applicants.
If the department deems anyone disqualified or unquali-
fied in accordance with the law or these rules, a license
may be denied, suspended, or revoked.

(b) The department may deny, suspend, or revoke a
license for failure or refusal to comply with the require-
ments and rules established under provisions of chapter
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71.12 RCW, and in addition, but not limited to, for any
of the following:

(i) Obtaining or attempting to obtain a license by
fraudulent means or misrepresentation,

(ii) Permitting, aiding, or abetting the commission of
an illegal act on the premises of a center or treatment
home,

(iii) Cruelty, abuse, neglect or assault, or indifference
to the welfare of any resident;

(iv) Misappropriation of the property of the resident;

(v) Failure or inability to exercise fiscal accountability
and responsibility toward the individual resident, the de-
partment, or the business community.

(c) The department shall consider the ability of each
individual named in the license application prior to
granting a license to determine:

(i) Ability of each individual to operate the center or
treatment home in accordance with the law and these
rules;

(ii) If there is cause for denial of a license to an indi-
vidual named in the application for any of the following
reasons:

(A) Previous denial of a license to operate a health or
personal care facility in Washington state or elsewhere,
or

(B) Civil or criminal conviction for operating a health
or personal care facility without a license, or

(C) Previous revocation or suspension of a license to
operate a health or personal care facility.

(d) The department shall deny a license for reasons
listed in subsections (2)(c)(ii) of this section unless an
applicant affirmatively establishes clear, cogent, and
convincing evidence of ability to operate a center or
treatment home in full conformance with all applicable
laws, rules and regulations.

(3) Inspection of premises. Centers and treatment
homes shall permit the department to visit and examine
the premises of centers and treatment homes annually
and as necessary to ascertain compliance with chapter
71.12 RCW and chapter 248-25 WAC.

(4) Denial, suspension, or revocation of a license, ad-
Jjudicative proceeding.

(@) (€
;) The department shall zssue a
Ietter to an applicant or licensee stating the department
is denying an application, or is suspending, modifying, or
revoking a license because:

(i) Findings upon inspection reveal failure or refusal
of a center or treatment home to comply with chapter
71.12 RCW and chapter 248-25 WAC, and

(ii) The criteria in WAC 248-25-010 (2)(b) are sat-
isfied; and

(iii) The health, safety, or welfare of residents is
endangered.

(b) The department's notice of a denial, suspension,
modification, or revocation ((fetter—beconres—cffective
thirty-days—after-thedate-of mailinguniesstheappticant

the—tetter)) of a license shall be consistent with RCW
43.20A. XXX and section 95, chapter 175, Laws of 1989.
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An applicant or license holder has the right to an adju-
dicative proceeding to contest the decision.

(c) ((-'ic—wrrttcn—rcqucst—fbr-a—hcanngmay—bc-madc

due)) A license applicant or holder contesting a depart-
ment license decision shall within twenty—eight days of
receipt of the decision:

(i) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and

(ii) Include in or with the application:

(A) A specific statement of the issue or issues and law
involved,

(B) The grounds for contesting the department deci-
sion; and

(C) A copy of the contested department decision.

(d) The ( (proccdurcs—govcmmg—hcanngs—arc—pmvfdcd
1)) proceeding is governed by the Administrative Pro-
cedure Act (chapter 34.04 RCW), this chapter, and
chapter ((+6-08)) 24808 WAC. If a provision in this
chapter conflicts with chapter 248—-08 WAC, the provi-
sion in this chapter governs.

(5) Submission of plans and programs for centers.
Centers shall submit the following with an application
for license unless already on file with the department:

(a) A written description of activities and functions
containing, at a minimum, information concerning ser-
vices to be provided and operational methods to be used
affecting the physical plant and facilities required by
chapter 248-25 WAC,

(b) A plot plan showing street, driveways, water and
sewage disposal systems, the location of buildings on the
site, and grade elevations within ten feet of any building
housing residents;

(¢) Floor plans of each building housing residents with
the following information:

(i) Identification of each resident's sleeping room by
use of a lettering or numbering system, or some equiva-
lent mechanism of identification;

(ii) The usable square feet of floor space in each
room,

(iii) The clear window glass area in each resident's
sleeping room;

(iv) The height of the lowest portion of the ceiling in
any resident's sleeping room; and

(v) The floor elevations referenced to the grade level.

(6) New construction for centers.

(a) Centers shall submit the following to the depart-
ment for review when new construction is contemplated:

(i) A written description of activities and functions
containing, at a minimum, information concerning ser-
vices to be provided and operational methods to be used
affecting the physical plant and facilities required by
these regulations;

(i) Duplicate sets of preliminary plans drawn to scale
and including:
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(A) A plot plan showing streets, driveways, the water
and sewage disposal systems, grade and location of
building or buildings on the site; and

(B) The plans for each floor of the building or build-
ings, existing and proposed, designating the functions of
each room and showing all fixed equipment.

((P)ii) A((F)) statement about:

(A) Source of the water supply;,

(B) The method of sewage and garbage disposal, and

(C) A general description of construction and materi-
als, including interior finishes.

(b) Licensees and applicants shall start construction
only after department receipt and approval of:

(i) Specifications and duplicate sets of final plans
drawn to scale;

(ii) Specifications showing complete details to con-
tractors for construction of buildings; and

(iii) Plans and specifications including:

(A) Plot plans,

(B) Plans for each floor of each building designating
the function of each room and showing all fixed equip-
ment and the planned location of beds and other furni-
ture in residents' sleeping rooms;

(C) Interior and exterior elevations, building sections,
and construction details,

(D) A schedule of floor, wall and ceiling finishes, and
the types and sizes of doors and windows,

(E) Plumbing, heating, ventilation, electrical systems,
fire safety; and

(F) Specifications fully describing workmanship and
finishes.

(c) Centers shall make adequate provisions for safety
and comfort of residents as construction work takes
place in or near occupied areas.

(d) Centers shall:

(i) Ensure all construction takes place in accordance
with department approved final plans and specifications;

(ii) Consult with the department prior to making any
changes from the approved plans and specifications;

(iii} Incorporate only department-approved changes
into a construction project,

(iv) Submit modified plans or addenda on changes in-
corporated into a construction project to the department
file on the project even though submission of the modi-
fied plans or addenda was not required by the depart-
ment prior to approval.

(e) The department may require submission of modi-
fied plans or addenda for review prior to considering a
proposed change or changes for approval.

(7) Compliance with other regulations.

(a) Centers shall comply with rules and regulations
adopted by the Washington state fire marshal under
provisions of RCW 71.12.485.

(b) Centers involved in construction shall comply with
the state building code as required in chapter 19.27
RCW.

(c) Center compliance with chapter 248-25 WAC
does not exempt it from compliance with codes under
other state authorities or local jurisdictions, such as state
electrical codes or local zoning, building, and plumbing
codes.
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(8) Posting of license. Centers shall post the license in
a conspicuous place on the premises.

(9) Transfer of ownership. A center shall transfer
ownership or, if a corporation, sell a majority of stock,
only after the transferee has received department ap-
proval of the license application and reported change of
center administrator.

(10) Exemptions.

(a) The secretary or designee may exempt a center or
treatment home from compliance with specified subsec-
tions of these regulations when the department ascer-
tains such exemptions may be made in an individual case
without jeopardizing the safety or health of the residents
in a particular center or treatment home.

(b) Centers and treatment homes shall keep all writ-
ten exemptions granted by the department pursuant to
chapter 248-25 WAC on file in the center or treatment
home.

AMENDATORY SECTION (Amending Order 2130,
filed 8/3/84)

WAC 248-26-020 LICENSURE. (1) Application
for license.

(a) An application for an alcoholism treatment facility
license shall be submitted on forms furnished by the de-
partment. An application shall be signed by the owner of
the facility, or his or her legal representative, and the
administrator.

(b) The applicant shall furnish to the department full
and complete information, and promptly report any
changes.

(2) Disqualified applicants.

(a) Each and every individual named in an application
for an alcoholism treatment facility license shall be con-
sidered separately and jointly as applicants and, if any-
one be deemed unqualified by the department in accord-
ance with the law or these rules and regulations, the li-
cense may be denied, suspended, or revoked.

(b) A license may be denied, suspended, or revoked
for failure or refusal to comply with the requirements
established by chapter 71.12 RCW or with these rules
and regulations and, in addition, any of the following:

(i) Obtaining or attempting to obtain a license by
fraudulent means or misrepresentation,

(ii) Permitting, aiding, or abetting the commission of
any illegal act on the premises of the alcoholism treat-
ment facility,

(iii) Cruelty, assault, abuse, neglect, or indifference to
the welfare of any patient;

(iv) Misappropriation of the property of the patients;
or

(v) Failure or inability to exercise fiscal accountability
and responsibility toward the individual patient, the de-
partment, or the business community.

(¢) Before granting a license to operate an alcoholism
treatment facility, the department shall consider the
ability of each individual named in the application to
operate the alcoholism treatment facility in accordance
with the law and these regulations. Individuals having
been previously denied a license to operate a health or
personal care facility in this state or elsewhere, or having
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been convicted civilly or criminally of operating such a
facility without a license, or having had their license to
operate such a facility suspended or revoked shall not be
granted a license unless to the satisfaction of the depart-
ment they affirmatively establish clear, cogent, and con-
vincing evidence of their ability to operate the alcohol-
ism treatment facility, for which the license is sought, in
full conformance with all applicable laws, rules, and
regulations.

(d) Individuals convicted of a felony, child abuse,
and/or any crime involving physical harm to another
person, or individuals identified as perpetrators of sub-
stantiated child abuse pursuant to chapter 26.44 RCW,
shall be disqualified by reason of such conviction if such
conviction is reasonably related to the competency of the
person to exercise responsibilities for ownership, opera-
tion, and/or administration of an alcoholism treatment
facility unless, to the satisfaction of the department, the
individual establishes clear, cogent, and convincing evi-
dence of sufficient rehabilitation subsequent to such con-
viction or abuse registry listing to warrant public trust.

(3) Submission of plans. The following shall be sub-
mitted with an application for license: PROVIDED
HOWEVER, That whenever any of the required plans
are already on file with the department through previous
applications for license or construction approval, only
plans for portions or changes not on file need to be
submitted.

(a) A plot plan showing streets, driveways, water and
sewage disposal systems, locations of buildings on the
site, and grade elevations within ten feet of any building
where patients are to be housed.

(b) Floor plans of each building where patients are to
be housed. The floor plans shall provide the following
information:

(i) Identification of each room by use of a system;

(ii) Identification of category of service intended for
each room;

(iii) The usable square feet of floor space in each pa-
tient sleeping room;

(iv) The clear window glass area in each patient's
sleeping room;

(v) The height of the lowest portion of the ceiling in
any patient's sleeping room; and

(vi) Floor elevations referenced to the grade level.

(c) If new construction or remodeling is planned, re-
quirements in WAC 248--26-020(7) shall apply.

(4) Classification or categories of alcoholism treat-
ment services. For the purpose of licensing, alcoholism
treatment services provided by alcoholism treatment fa-
cilities shall be classified as follows:

(a) Alcoholism detoxification services are either acute
or subacute services required for the care and/or treat-
ment of individuals intoxicated or incapacitated by alco-
hol during the initial period the body is cleared of alco-
hol and the individual recovers from the transitory ef-
fects of intoxication. Services include screening of intox-
icated persons, detoxification of intoxicated persons,
counseling of alcoholics regarding their illness to stimu-
late motivation to obtain further treatment, and referral
of detoxified alcoholics to other, appropriate alcoholism
treatment programs.
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(b) Alcoholism intensive inpatient treatment services
are those services provided to the detoxified alcoholic in
a residential setting including, as a minimum, limited
medical evaluation and general health supervision, alco-
holism education, organized individual and group coun-
seling, discharge referral to necessary supportive ser-
vices, and a patient follow—through program after
discharge.

(c) Alcoholism recovery house services are the provi-
sion of an alcohol-free residential setting with support-
ing services and social and recreational facilities for de-
toxified alcoholics to aid their adjustment to alcohol-free
patterns of living and their engagement in occupational
training, gainful employment, or other types of commu-
nity activities.

(d) Alcoholism long—term treatment services are
long—term provision of a residential care setting provid-
ing a structural living environment, board, and room for
alcoholics with impaired self-maintenance capabilities
needing personal guidance and assistance to maintain
sobriety and optimum health status.

(5) Authorization and designation of categories of al-
coholism treatment service.

(a) The license issued to an alcoholism treatment fa-
cility shall show the category or categories of alcoholism
treatment the facility is licensed to provide.

(b) For each category of alcoholism treatment service,
the licensee shall designate and maintain the particular
category or categories of service for which the depart-
ment has shown approval on the license.

(¢) If maintenance and operation are not in compli-
ance with chapter 71.12 RCW or chapter 248-26 WAC,
the department may deny, suspend, or revoke authoriza-
tion to provide a particular category of treatment
service.

(6) Posting of license. The license for an alcoholism
treatment facility shall be posted in a conspicuous place
on the premises.

(7) New construction.

(a) When new construction is planned, the following
shall be submitted to the department for review:

(i) A written program containing, at a minimum, in-
formation concerning services to be provided and opera-
tional methods to be used affecting the extent of facili-
ties required by these regulations.

(ii) Duplicate sets of preliminary plans for new con-
struction drawn to scale and including:

(A) A plot plan showing streets, driveways, the water
and sewage disposal systems, grade and location of
building or buildings on the site;,

(B) Plans of each floor of the building or buildings,
existing and proposed, designating the function of each
room and showing all fixed equipment:

(iii) Preliminary plans shall be accompanied by a
statement as to:

(A) Source of the water supply,

(B) Method of sewage and garbage disposal, and

(C) A general description of construction and materi-
als including interior finishes.

(b) Construction shall not be started until duplicate
sets of final plans for new construction, drawn to scale,
and specifications have been submitted to and approved

[54)

Washington State Register, Issue 89-23

by the department. Final plans and specifications shall
show complete details to be furnished to contractors for
construction of buildings. These shall include:

(i) Plot plan;

(ii) Plans of each floor of the building or buildings
designating the function of each room and showing all
fixed equipment,

(iii) Interior and exterior elevations, building sections,
and construction details,

(iv) A schedule of floor, wall, and ceiling finishes, and
the types and sizes of doors and windows;,

(v) Plumbing, heating, ventilating, and electrical sys-
tems;, and

(vi) Specifications fully describing the workmanship
and finishes.

(c) Adequate provisions shall be made for the safety
and comfort of patients if construction work takes place
in or near occupied areas.

(d) All construction shall take place in accordance
with the approved final plans and specifications.

(i) The department shall be consulted prior to making
any changes from the approved plans and specifications.

(ii) When indicated by the nature or extent of pro-
posed changes, the department may require the submis-
sion of modified plans or addenda for review prior to
considering proposed change or changes for approval.

(iii) Only those changes approved by the department
shall be incorporated into a construction project.

(iv) In all cases, modified plans or addenda on
changes incorporated into the construction project shall
be submitted for the department's file on the project
even though it was not required these be submitted prior
to approval.

(8) Exemptions.

(a) The secretary or designee may exempt an alcohol-
ism treatment facility from compliance with parts of
these regulations when it has been found after thorough
investigation and consideration such exemption may be
made in an individual case without jeopardizing the
safety or health of the patients in the particular alcohol-
ism treatment facility.

(b) The secretary or designee may, upon written ap-
plication, allow the substitution of procedures, materials,
or equipment for those specified in these regulations
when such procedures, materials, or equipment have
been demonstrated, to the satisfaction of the secretary,
to be at least equivalent to those prescribed.

(c) All exemptions or substitutions granted pursuant
to the foregoing provisions shall be reduced to writing
and filed with the department and the alcoholism treat-
ment facility.

(9) Compliance with other regulations.

(a) Rules and regulations adopted by the Washington
state fire marshal under provision of RCW 71.12.485
which are found in chapter 212-40 WAC apply.

(b) If there is no local plumbing code, the Uniform
Plumbing Code of the International Association of
Plumbing and Mechanical Officials, 1979 edition, shall
be followed.

(¢) Compliance with these regulations does not ex-
empt an alcoholism treatment facility from compliance
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with local and state electrical codes or local zoning,
building, and plumbing codes.

(10) Transfer of ownership. The possession or owner-
ship of an alcoholism treatment facility shall not be
transferred until the transferee has been notified by the
department that the transferee's application for license
has been approved.

(11) Denial, suspension, modification, or revocation of
licenses or a license appeal;, notice; adjudicative proceed-
ing. ((Bponfinding—as-aresult-of an-ispection;))

(a) When the department determines a facility has
failed or refused to comply with the requirements of
chapter 71.12 RCW and/or these rules ((and—rcgm‘-a—
tions)), the department may deny, suspend, modify, or
revoke a license ((imaccordance—with REW-3404170:

Procedures—governing—hearings—under—these—reguiations
bt bt it} ; o

248=08—WAC—Alhearingsconductedunder-theseregu-
e b b ot ; et

; )). The department's
notice of a denial, suspensxon modification, or revocation
of a license shall be consistent with RCW 43.20A. XXX
and section 95, chapter 175, Laws of 1989. An applicant
or license holder has the right to an adjudicative pro-
ceeding to contest the decision.

(b) A license applicant or holder contesting a depart-
ment license decision shall within twenty—eight days of
receipt of the decision:

(i) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the

-Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and
"~ (i) Include in or with the application:

(A) A specific statement of the issue or issues and law
involved,

(B) The grounds for contesting the department deci-
sion; and

(C) A copy of the contested department decision.

(¢) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 24808 WAC. If a provision in this chapter
conflicts with chapter 248—08 WAC, the provision in this

chapter governs.

AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-27-025 LICENSURE OF THE HOME
HEALTH AGENCY. (1) Persons operating home
health agencies defined under chapter 70.127 RCW shall
submit applications and fees to the department by July
1, 1989.

(2) After July 1, 1990, no person shall:

(a) Advertise, operate, manage, conduct, open, or
maintain a home health agency without first obtaining
an appropriate license from the department, or

(b) Use the words "home health agency," "home
health care services," or "visiting nurse services" in its
corporate or business name, or advertise using such
words unless licensed as a home health agency under
chapter 70.127 RCW.

(3) Applicants for a home hcalth agency license shall:
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(a) Submit a completed application and fee for initial
license or renewal to the department on forms furnished
by the department, including signature of the owner or
legal representative of the owner,

(b) Furnish to the department full and complete in-
formation as required by the department for the proper
administration of department requirements including:

(i) Evidence of current insurance including:

(A) Professional liability insurance coverage specified
under RCW 70.127.080; and

(B) Public liability and property damage insurance
coverage specified under RCW 70.127.080.

(ii) Information on organizational and governing
structure and the identity of the applicant, officers, di-
rectors, partners, managing employees, or owners of ten
percent or more of the applicant's assets,

(iii) A list of counties where the applicant will
operate;

(iv) A list of branch offices; and

(v) A list of services provided or offered.

(4) Agencies requesting license renewal shall submit a
renewal application and fee to the department.

(5) If the applicant or owner meets the requirements
of this chapter and chapter 70.127 RCW, the depart-
ment shall issue or renew a license for the agency.

(6) The department shall:

(a) Deny a license if in the last five years the owner,
applicant, officers, directors, partners, managing em-
ployees, or owners of ten percent or more of the appli-
cant's assets are found in a civil or criminal proceeding
to have committed any act reasonably relating to the fit-
ness of any of the above persons to:

(i) Establish, maintain, or administer an agency, or

(ii) Provide care in the home of another.

(b) Provide a combination of applications and licenses
and the reduction of individual license fees if an appli-
cant applies for more than one category of license under
chapter 70.127 RCW,

(c) Establish fees to be paid under RCW 43.20B.110
and chapter 440-44 WAC, including providing for the
reduction of individual license fees if an applicant ap-
plies for more than one category of license under RCW
70.127.110;

(d) Prohibit transfer or reassignment of a license
without thirty—day—prior-notice to the department and
department approval,

(e) Issue a license following approval of a new or cur-
rent owner's application;

(f) Conduct on-site reviews of the agency, which may
include in-home visits with consent of the patient, to
determine compliance;

(g) Examine and audit records of the agency if the
department has reason to believe persons are providing
care without an appropriate license;

(h) Provide for combined licensure inspections and
audits for owners holding more than one license under
RCW 70.127.110,

(i) Give written notice of any violations, including a
statement of deficiencies observed,

(j) Inform the owner or applicant of the requirement
to:
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(i) Present a plan of correction to the department
within ten working days;, and

(ii) Comply within a specified time not to exceed sixty
days.

(k) Allow the owner a reasonable period of time, not
to exceed sixty days, to correct a deficiency prior to as-
sessing a civil penalty unless:

(i) The deficiency is an immediate threat to life,
health, or safety, or

(ii) The owner fails to comply with any of the provi-
sions under WAC 248-27-045 (3)(a), (b), (¢), (d), (e),
(D, (8), (h), (1), and (j).

(1) Initiate disciplinary action, under RCW 70.127-
.170 and this chapter, if the owner or applicant fails to
comply.

(7) The department may:

(a) Issue a license effective for one year or less unless
the license is suspended or revoked,

(b) Inspect an agency and examine records at any
time to determine compliance with chapter 70.127 RCW
and this chapter,

(¢) Deny, suspend, modify, or revoke an agency li-
cense for failure to comply with chapter 70.127 RCW or

this chapter. ((Actions—to—deny—suspend—modify—orre-
voke—tirc—ticense—shattbe—consistent—with—chapter 3405

RGHdmmsﬂ‘atwc-Proccdurc—A-ct) )

(8) When a change of ownersh:p is planned, the own-
er shall notify the department, in writing, at least thirty
days prior to the date of transfer, including:

(a) Full name and address of the current owner and
prospective new owner,

(b) Name and address of the agency and new name
under which the agency will be operating, if known; and
(¢) The date of the proposed change of ownership.

(9) The prospective new owner shall submit a new
application for an agency license with the fee at least
thirty days prior to the change of ownership.

(10) The agency shall inform the department, in writ-
ing, at the time of opening or closing the agency or
branch offices included in the agency license.

AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-27-035 LICENSE DENIALS—SUS-
PENSIONS—MODIFICATIONS—REVOCATIONS.
(1) The department may deny, suspend, modify, or re-
voke a license or assess civil penalties, or both, against
the agency if an applicant, owner, officer, director, or
managing employee:

(a) Fails or refuses to comply with the provisions un-
der chapter 70.127 RCW or this chapter,

(b) Continues to operate after the license is revoked or
suspended for cause without subsequent reinstatement
by the department;

(¢) Makes a false statement of a material fact in the
application for the license or data attached or in any
record required by this chapter or matter under investi-
gation by the department,

(d) Refuses to allow representatives of the department
to inspect any part of the agency or books, records, or
files required by this chapter,
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(e) Willfully prevents or interferes with, or attempts
to impede in any way, the work of a representative of
the department in the lawful enforcement of chapter 70-
.127 RCW and this chapter,

(f) Willfully prevents or interferes with a representa-
tive of the department in the preservation of evidence of
a violation under chapter 70.127 RCW or this chapter,

(g) Fails to pay or make arrangements to pay a civil
monetary penalty assessed by the department within ten
days after the assessment becomes final, as provided un-
der WAC 248-27-045, Civil Fines,

(h) Uses false, fraudulent, or misleading advertising,

(i) Has repeated incidents of personnel performing
services beyond services authorized by the agency or
law, or

(j) Misrepresents, or is fraudulent in an aspect of, the
conduct of the applicant's or owner's business.

(2) If the department finds the public health, safety,
or welfare imperatively require emergency action, a li-
cense may be summarily suspended pending proceedings
for revocation or other action.

({3~ Fhe-department shait informthe—owner or-ap-

o e ofFective-datotm tho e ce))

AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-27-045 CIVIL FINES. (1) Following an
on-site review, in—home visit, or audit, the department
shall give written notice either in person or by personal
service or certified mail, return receipt requested, of any
violation under chapter 70.127 RCW or this chapter.
The notice shall inform the owner or applicant as appro-
priate including:

(a) Describing the conditions of noncompliance,

(b) Specifying a reasonable time of compliance not to
exceed sixty days;

(c) Explaining the possibility of a violation subjecting
the owner or applicant to denial, revocation, modifica-
tion, or suspension of the license, and/or civil fines, and

(d) Explaining the right of the owner or applicant to
appeal.
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(2) The department may assess civil monetary penal-
ties in addition to or in lieu of denial, suspension, modi-
fication, or revocation of a license if the owner fails to
comply with a notice of violation.

(3) The department may assess civil monetary penal-
ties not to exceed one thousand dollars per violation in
any case where the department finds the owner, appli-
cant, officer, director, partner, managing employee, or
owner of ten percent or more of the applicant's or own-
er's assets:

(a) Failed or refused to comply with requirements un-
der chapter 70.127 RCW or this chapter,

(b) Continued to operate after the license was revoked
or suspended for cause and not subsequently reinstated
by the department;

(¢) Has knowingly, or with reason to know, made a
false statement of a material fact in the:

(i) Application for the license; or

(ii) Data attached, or

(iii) Record required under chapter 70.127 RCW; or

(iv) Matter under investigation by the department.

(d) Refused to allow representatives of the depart-
ment to inspect any book, record, file, or part of the
agency under this chapter,

(e) Willfully prevented, interfered with, or attempted
to impede the work of any representative of the depart-
ment and the lawful enforcement of a provision under
chapter 70.127 RCW and this chapter,

(f) Willfully prevented or interfered with a represen-
tative of the department in the preservation of evidence
of a violation under chapter 70.127 RCW or this
chapter,

(g) Failed to pay or make arrangements to pay any
civil monetary penalty assessed by the department under
chapter 70.127 RCW within ten days after the assess-
ment became final,

(h) Used false, fraudulent, or misleading advertising;

(i) Has repeated incidents of personnel performing
services beyond services authorized by the agency or
Iaw; or

(j) Misrepresented or was fraudulent in any aspect of
the conduct of the home health business.

(4) Failure to pay or make arrangements to pay civil
monetary penalties within ten days from the time the
assessment becomes final may result in denial, suspen-
sion, modification, or revocation of the license, in addi-
tion to either the assessment of the penalties or to the
assessment of additional penalties.

(({-5)—Thc—u‘cpartn1cm—sbaﬂ—gnc—wnttcn-notycc—to—thc
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AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)
WAC 248-27-055 ((APPEAES—HEARINGS))

LICENSE ACTION AND/OR CIVIL FINE—NO-
TICE—ADJUDICATIVE PROCEEDING. (1) ((An

owncr-or—apphcam—aggrrcvcd—by)) The department's no-

tice of a denial, suspension, modification, or revocation

of a license( (Gortmposition—of-a—civil-penatty,—may-re=
quest-a-departnrenttirearing:
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public-interest-orforothergood—cause)) shall be consis-
tent with RCW 43.20A.XXX and section 95, chapter
175, Laws of 1989. An applicant or licensee holder has
the right to an adjudicative proceeding to contest the
decision.

(2) The department's notice of imposition of a civil
fine shall be consistent with RCW 43.20A.XXX and
section 96, chapter 175, Laws of 1989. A person the de-
partment imposes a civil fine on has the right to an ad-
Jjudicative proceeding to contest the decision.

(3) A license applicant or holder or a person the de-
partment imposes a civil fine on contesting a department
decision shall within twenty—eight days of receipt of the
decision:

(a) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465 Olympia, WA 98504,
and

" (b) Include in or with the application:

(i) A specific statement of the issue or issues and law

Washington State Register, Issue 89-23

(2) License renewal—Limitations—Display.

(a) A license, unless suspended or revoked, shall be
renewed annually.

(i) Applications for renewal shall be on forms provid-
ed by the department and shall be filed with the depart-
ment not less than ten days prior to expiration.

(ii) Each application for renewal shall be accompa-
nied by a license fee as established by the department
under RCW 43.20A.055.

(iii) The department shall inspect and investigate each
childbirth center as needed and at least annually to de-
termine compliance with standards herein (chapter 248—
29 WAC) and applicable standards of chapter 18.46
RCW.

(b) Each license shall be issued only for the premises
and persons named. Licenses shall be transferrable or
assignable only with written approval by the department.

(c) Licenses shall be posted in a conspicuous place on
the licensed premises.

(3) ((Ffcense=))Denial, suspension, modification, re-
vocation of a license, notice, adjudicative proceeding.

(a) The department may, if the interests of the clients
so demand, deny, suspend, or revoke a license when
there has been failure or refusal to comply with the re-
quirements ((

established—in—chapter—248=29—WA€—or
apphca-b}c—scctmns)) of chapter 18.46 RCW((;—im—ac-

REW)) and/or these rulcs. Thc department's notice of a

involved, denial, suspension, modification, or revocation of a li-
(ii) The grounds for contesting the department deci- cense shall be consistent with RCW 43.20A. XXX and
sion; and section 95, chapter 175, Laws of 1989. An applicant or

(iii) A copy of the contested department decision.
(4) The proceeding is governed by the Administrative

license holder has the right to an adjudicative proceeding
to contest the decision.

Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 24808 WAC. If a provision in this_chapter

(b) A license applicant or holder contesting a depart-
ment license decision shall within twenty—eight days of

conflicts with chapter 248—08 WAC, the provision in this

receipt of the decision:

chapter governs.

AMENDATORY SECTION (Amending Order 2338,
filed 1/29/86)

WAC 248-29-020 LICENSURE. (1) Application
for license—Fee.

(a) An application for a childbirth center license shall
be submitted on forms furnished by the department. The
application shall be signed by the legal representative of
the governing body.

(b) The applicant shall furnish to the department full
and complete information and promptly report any
changes which would affect the current accuracy of such
information as to the identity of each officer and director
of the corporation, if the birth center is operated by a
legally incorporated entity, profit or nonprofit, and of
each partner if the birth center is operated through a le-
gal partnership.

(¢) Each application for license shall be accompanied
by a license fee as established by the department under
RCW 43.20A.055: PROVIDED, That no fee shall be
required of charitable or nonprofit or government—oper-
ated birth centers. Upon receipt of the license fee, when
required, the department shall issue a childbirth center
license if the applicant and the birth center facilities
meet the requirements of this chapter.
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(i) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and

(ii) Include in or with the application:

(A) A specific statement of the issue or issues and law
involved,

(B) The grounds for contesting the department deci-
siom, and

(C) A copy of the contested department decision.

(¢) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 248—08 WAC. If a provision in this chapter
conflicts with chapter 248—08 WAC, the provision in this
chapter governs.

(4) New construction—Major alterations.

(a) When new construction or major alteration Is
contemplated, the following shall be submitted to the
department for review:

(i) A written program containing, at a minimum, in-
formation concerning services to be provided and opera-
tional methods to be used which will affect the extent of
facilities required by these regulations;

(ii) Duplicate sets of preliminary plans which are
drawn to scale and include: A plot plan showing streets,
driveways, water, and sewage disposal systems, grade
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and location of the building or buildings on the site, the
plans for each floor of each building, existing and pro-
posed, which designate the functions of each room and
show all fixed equipment. The preliminary plans shall be
accompanied by a statement as to the source of water
supply and the method of sewage and garbage disposal
and a general description of construction and materials,
including interior finishes.

(b) Construction shall not be started until duplicate
sets of final plans (drawn to scale) and specifications
have been submitted to and approved by the department.
Final plans and specifications shall show complete details
to be furnished to contractors for construction of build-
ings or major alterations in existing buildings. These
shall include:

(i) Plot plans;

(ii) Plans for each floor of each building which desig-
nate the function of each room and show all fixed equip-
ment and the planned location of beds and other
furniture;,

(iii) Interior and exterior elevations, building sections,
and construction details;

(iv) Schedule of floors, wall, and ceiling finishes, and
the types and sizes of doors and windows;, plumbing,
heating, ventilation, and electrical systems; and

(v) Specifications which fully describe workmanship
and finishes.

(c) Adequate provisions shall be made for the safety
and comfort of clients as construction work takes place
in or near an occupied area.

(d) Construction shall take place in accordance with
approved final plans and specifications. Only those
changes which have been approved by the department
may be incorporated into the construction project. Mod-
ified plans, additions, or changes incorporated into the
construction project shall be submitted to the depart-
ment for the department file on the project.

(5) Compliance with other regulations.

(a) Applicable rules and regulations adopted by the
Washington state fire marshal.

(b) If there is no local plumbing code, the Uniform
Plumbing Code of the National Association of Plumbing
and Mechanical Officials shall be followed.

(c¢) Compliance with these regulations does not ex-
empt birth centers from compliance with the local and
state electrical codes or local fire, zoning, building, and
plumbing codes.

AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-31-025 LICENSURE OF THE HOS-
PICE AGENCY. (1) Persons operating hospice agencies
defined under chapter 70.127 RCW shall submit appli-
cations and fees to the department by July 1, 1989.

(2) After July 1, 1990, no person shall:

(a) Advertise, operate, manage, conduct, open, or
maintain a hospice agency without first obtaining an ap-
propriate license from the department; or

(b) Use the words " hospice agency" or "hospice care”
in its corporate or business name, or advertise using such
words unless licensed as a hospice agency under chapter
70.127 RCW.
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(3) Applicants for a hospice agency license shall:

(a) Submit a completed application and fee for initial
license or renewal to the department on forms furnished
by the department, including signature of the owner or
legal representative of the owner,

(b) Furnish to the department full and complete in-
formation as required by the department for the proper
administration of department requirements including:

(i) Evidence of current insurance including:

(A) Professional liability insurance coverage specified
under RCW 70.127.080; and

(B) Public liability and property damage insurance
coverage specified under RCW 70.127.080.

(ii) Information on organizational and governing
structure and the identity of the applicant, officers, di-
rectors, partners, managing employees, or owners of ten
percent or more of the applicant's assets;

(iif) A list of counties where the applicant will
operate;

(iv) A list of branch offices; and

(v) A list of services provided or offered.

(4) Agencies requesting license renewal shall submit a
renewal application and fee to the department.

(5) If the applicant or owner meets the requirements
of this chapter and chapter 70.127 RCW, the depart-
ment shall issue or renew a license for the agency.

(6) The department shall:

(a) Deny a license if in the last five years the owner,
applicant, officers, directors, partners, managing em-
ployees, or owners of ten percent or more of the appli-
cant's assets are found in a civil or criminal proceeding
to have committed any act reasonably relating to the fit-
ness of any of the above persons to:

(i) Establish, maintain, or administer an agency; or

(ii) Provide care in the home of another.

(b) Provide for a combination of applications and li-
censes and the reduction of individual license fees if an
applicant applies for more than one category of license
under chapter 70.127 RCW,

(c) Establish fees to be paid under RCW 43.20B.110
and chapter 44044 WAC, including providing for the
reduction of individual license fees if an applicant ap-
plies for more than one category of license under RCW
70.127.110;

(d) Prohibit transfer or reassignment of a license
without thirty days prior notice to the department and
department approval, .

(e) Issue a license following approval of a new or cur-
rent owner's application;

() Conduct on-site reviews of the agency, which may
include in-home visits with the consent of the patient, to
determine compliance,

(g) Examine and audit records of the agency if the
department believes a person is providing care without
an appropriate license;

(h) Provide for combined licensure inspections and
audits for owners holding more than one license under
RCW 70.127.110;

(i) Give written notice of any violations, including a
statement of deficiencies observed:

() Inform the owner or applicant of the requirement
to:
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(i) Present a plan of correction to the department
within ten working days, and

(ii) Comply within a specified time not to exceed sixty
days.

(k) Allow the owner a reasonable period of time, not
to exceed sixty days, to correct a deficiency prior to as-
sessing a civil penalty unless:

(i) The deficiency is an immediate threat to life,
health, or safety, or

(ii) The owner fails to comply with any of the provi-
sions of WAC 248-31-045 (3)(a), (b), (c), (d), (e), (f),
(8), (h), (i), and (j).

(1) Initiate disciplinary action, under RCW 70.127-
.170 and this chapter, if the owner or applicant fails to
comply.

(7) The department may:

" (a) Issue a license effective for one year or less unless
the license is suspended or revoked,

(b) Inspect an agency and examine records at any
time to determine compliance with chapter 70.127 RCW
and this chapter, and

(¢) Deny, suspend, modify, or revoke an agency li-
cense for failure to comply with chapter 70.127 RCW
and this chaptcr ((Actmns—to—dcny—suspcnd—modﬁy—or

’ ’ k)

RGWﬁ%dnnmstratrvc-Proccdmﬁct'))

(8) When a change of ownershlp is planned, the own-
er shall notify the department, in writing, at least thirty
days prior to the date of transfer, including:

(a) Full name and address of the current owner and
prospective new owner,

(b) Name and address of the agency and new name
under which the agency will be operating, if known; and
(c) The date of the proposed change of ownership.

(9) The prospective new owner shall submit a new
application for an agency license with the fee at least
thirty days prior to the change of ownership.

(10) The agency shall inform the department, in writ-
ing, at the time of opening or closing the agency or
branch offices included in the agency license.

AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-31-035 LICENSE DENIALS—SUS-
PENSIONS—MODIFICATIONS—REVOCATIONS.
(1) The department may deny, suspend, modify, or re-
voke a license or assess civil penalties, or both, against
the agency if an applicant, owner, officer, director, or
managing employee:

(a) Fails or refuses to comply with the provisions un-
der chapter 70.127 RCW or this chapter,

(b) Continues to operate after the license is revoked or
suspended for cause without subsequent reinstatement
by the department,

(c) Makes a false statement of a material fact in the
application for the license or data attached or in any
record required by this chapter or matter under investi-
gation by the department;

(d) Refuses to allow representatives of the department
to inspect any part of the agency or books, records, or
files required by this chapter;
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(e) Willfully prevents or interferes with, or attempts
to impede in any way, the work of a representative of
the department in the lawful enforcement of chapter 70-
.127 RCW and this chapter, -

(f) Willfully prevents or interferes with a representa-
tive of the department in the preservation of evidence of
a violation under chapter 70.127 RCW or this chapter,

(g) Fails to pay or make arrangements to pay a civil
monetary penalty assessed by the department within ten
days after the assessment becomes final, as provided un-
der WAC 248-27-045, Civil Fines,

(h) Uses false, fraudulent, or misleading advertising,

(i) Has repeated incidents of personnel performing
services beyond services authorized by the agency or
law, or

(j) Misrepresents, or is fraudulent in an aspect of, the
conduct of the applicant's or owner's business.

(2) If the department finds the public health, safety,
or welfare imperatively require emergency action, a li-
cense may be summarily suspended pending proceedings
for revocation or other action.

.(( . .. . ‘ . - . i

o ttre ofFectivedatotmthe e ce))

AMENDATORY SECTION (Amending Order 2790,
filed 6,/7/89)

WAC 248-31-045 CIVIL FINES. (1) Following an
on-site review, in—home visit, or audit, the department
shall give written notice either in person or by personal
service or certified mail, return receipt requested, of any
violation under chapter 70.127 RCW or this chapter.
The notice shall inform the owner or applicant as appro-
priate including:

(a) Describing the conditions of noncompliance;

(b) Specifying a reasonable time of compliance not to
exceed sixty days,

(c) Explaining the possibility of a violation subjecting
the owner or applicant to denial, revocation, modifica-
tion, or suspension of the license, and/or civil fines, and

(d) Explaining the right of the owner or applicant to
appeal.




Washington State Register, Issue 89-23

(2) The department may assess civil monetary penal-
ties in addition to or in lieu of denial, suspension, modi-
fication, or revocation of a license if the owner fails to
comply with a notice of violation.

(3) The department may assess civil monetary penal-
ties not to exceed one thousand dollars per violation in
any case where the department finds the owner, appli-
cant, officer, director, partner, managing employee, or
owner of ten percent or more of the applicant's or own-
er's assets:

(a) Failed or refused to comply with requirements un-
der chapter 70.127 RCW or this chapter,

(b) Continued to operate after the license was revoked
or suspended for cause and not subsequently reinstated
by the department,

(¢) Has knowingly, or with reason to know, made a
false statement of a material fact in the:

(i) Application for the license; or

(ii) Data attached, or

(iii) Record required under chapter 70.127 RCW; or

(iv) Matter under investigation by the department.

(d) Refused to allow representatives of the depart-
ment to inspect any book, record, file, or part of the
agency under this chapter, .

(e) Willfully prevented, interfered with, or attempted
to impede the work of any representative of the depart-
ment and the lawful enforcement of a provision under
chapter 70.127 RCW and this chapter,

() Willfully prevented or interfered with a represen-
tative of the department in the preservation of evidence
of a violation under chapter 70.127 RCW or this
chapter,

(g) Failed to pay or make arrangements to pay any
civil monetary penalty assessed by the department under
chapter 70.127 RCW within ten days after the assess-
ment became final,

(h) Used false, fraudulent, or misleading advertising;

(i) Has repeated incidents of personnel performing
services beyond services authorized by the agency or
law; or

(j) Misrepresented or was fraudulent in any aspect of
the conduct of the agency business.

(4) Failure to pay or make arrangements to pay civil
monetary penalties within ten days from the time the
assessment becomes final may result in denial, suspen-
sion, modification, or revocation of the license, in addi-
tion to either the assessment of the penalties or to the
assessment of additional penalties.

((ﬁ)—Thc—dppartnmt—shaﬁ-grw—wrfttcn—noﬁcc—to—thc
owner-orapplicant-against-whomtihe-departmentassess-
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AMENDATORY SECTION (Amending Order 2790,
filed 6/7/89)

WAC 248-31-055 ((APPEAES—HEARINGS))
LICENSE ACTION AND/OR CIVIL FINE—NO-
TICE—ADJUDICATIVE PROCEEDING. (1) ((An

owner-orappircantaggrieved-bythe-departments-deniat
hearmg)) The department's notice of a denial, suspen-
sion, modification, or revocation of a license shall be
consistent with RCW 43.20A.XXX and section 95,
chapter 175, Laws of 1989. An applicant or license
holder has the right to an adjudicative proceeding to
contest the decision.

(2) ((Mmor—appﬁmt—_rmW

Washingtom—985604=2465)) The department's notice of

imposition of a civil fine shall be consistent with RCW
43.20A. XXX and section 96, chapter 175, Laws of 1989.
A person the department imposes a civil fine on has the
right to an adjudicative proceeding to contest the
decision.

(3) ((Fhedepartment-shatt:

O F 1ot oot b odato
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)) A license appli-
cant or holder or a person the department imposes a civil

fine on contesting a department decision shall within
twenty—eight days of receipt of the decision:

(a) File a written application for an adjudicative pro-
ceeding by a method showing proof of receipt with the
Office of Appeals, P.O. Box 2465, Olympia, WA 98504,
and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law
involved,

(if) The grounds for contesting the department deci-
sion; and

(iii) A copy of the contested department decision.

(4) The proceeding is governed by the Administrative
Procedure Act (chapter 34.05 RCW), this chapter, and
chapter 248-08 WAC. If a provision in this chapter
conflicts with chapter 248—08 WAC, the provision in this

chapter governs.
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WSR 89-22-107
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed November 1, 1989, 1:31 p.m.]

Original Notice.

Title of Rule: Adjudicative proceedings, see below.

Purpose: To conform program rules on adjudicative
proceeding to the new Administrative Procedure Act,
chapter 34.05 RCW, and other recent statutory changes.

Other Identifying Information: This proposal was
adopted as emergency rules effective October 31, 1989.

Statutory Authority for Adoption: See below, see also
RCW 34.05.220.

Statute Being Implemented: Chapter 34.05 RCW,
primarily sections in the 400 series.

Summary: This proposal conforms adjudicative pro-
ceeding to the new Administrative Procedure Act.

Reasons Supporting Proposal: To comply with statu-
tory law and to achieve greater procedural uniformity in
adjudical [adjudicative] proceedings in programs the de-
partment administers.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Bill Williams, 12th
and Franklin, Olympia, Washington, 586-6500.

Name of Proponent: Department of Health,
governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: To amend program rules and to conform to the
new Administrative Procedure Act and other recent
statutory changes.

Proposal Changes the Following Existing Rules: See
below. The Administrative Procedure Act, chapter 34.05
RCW, at section 250 requires the Chief Administrative
Law Judge, Office of Administrative Hearings, to adopt
model rules of procedure under the act. RCW 34.05.220
(1)(a) permits an agency to adopt its own rules. An
agency must adopt as much of the model rules as is rea-
sonable and state the reasons for any variation in the
order of rule adoption. Variations from the model rules
are described below.

Statutory Additional
Washington authority reasons for proposal
Administrative {RCH or Session and variations
Code (WAC) New Amend Repeal Law Chapter) from Model Rules
248-06-385 Amend 43.21C.120 1. Subsection (2) sets an expected time limit for filing
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initial and review orders based on the likely
complexity of the proceedings and the need for prompt
orders.

Subsection (3) specifies that the adjudicative
officers' authority is to approve the contested
department action or to remand the matter to the
department. When an action is not approved this
procedure permits the agency to review all the data
and get additional information before making a new
decision as opposed to having the decision based
solely on the adjudicative proceeding record.



Washington
Administrative

Code (WAC)

248-15-110

248-16-031

248-17-060

248-17-230
248-18-015

248-19-480

248-22-005

248-23-010

Washington

. Administrative
Code (WAC)
248-25-010
248-26-020
248-27-025
248-27-035
248-27-045
248-27-055

388-29-020

388-31-025
388-31-035
388-31-045
388-31-055

248-36-025
248-36-035
248-36-045

=
£

£
il
=
a.

Amend

Amend

Amend

Amend

Amend

Amend

Amend

Amend

Amend

Amend
Amend
Amend
Amend
Amend

Amend

Amend

Amend
Amend
Amend
Amend

Amend
Amend

Amend
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Repeal

Repeal

Statutory
authority
(RCW or Session

Law Chapter)

18.71.205

18.20.909

Section 106,
chapter 9,
Laws of 1989,
first ex.s.

Same

70.41.030

70.38.135
(see also)
section 607
chapter 9
Laws of 1989
first ex.s.)

Section 106,
chapter 9, Laws
of 1989 first
ex.s.

Same

Statutory
authority
(RCW or Session

“Law Chapter)

Same
Same
70.126.040
Same
Same

Same
18.46.060

70.126.040
Same
Same

Same

Same
Same

Same
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Additional

reasons for proposal
and variations

from Model Rules

Required by section 60 and to be consistent with section 95,
chapter 175, Laws of 1989.

Required by section 63 and to be consistent with section 95,
chapter 175, Laws of 1989.

To be consistent with section 95, chapter 175, Laws of 1989.

Same

Required by section 128 and to be consistent with section
95, chapter 175, Laws of 1989.

Required by section 126 and be consistent with section 95,
chapter 175, Laws of 1989.

Required by section 137 and to be consistent with section
95, chapter 175, Laws of 1989,

Same

Additional
reasons for proposal
and variations

~ from Model Rules

Same
Same
Housekeeping
Housekeeping
Housekeeping

To be consistent with sections 95 and 96, chapter 175, Laws
of 1989,

To conform to sections 63 and to be consistent with section
95, chapter 175, Laws of 1989.

Housekeeping
Housekeeping
Housekeeping

To be consistent with sections 95 and 96, chapter 175, Laws
of 1989.

Housekeeping
Housekeeping

Housekeeping
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Washington
Administrative

Code (WAC)
248-36-055

=
)
X

248-55-220
248-55-230
248-55-235 New

248-55-240
and 250

248-55-260

248-59-030

Washington
Administrative

Code (WAC) New
248-59-040

=

248-59-050

248-59-060

248-59-070

248-59-080

248-91-060

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.
Hearing Location: OB-2 Auditorium, 12th and

Amend

Amend

Amend

Amend

Amend

Amend

Amend
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Repeal

Repeal

Repeal

Repeal

Repeal

Repeal

Repeal

Repeal

Repeal

Repeal

Statutory
authority
(RCW or Session

Law Chapter)
Same
70.119.050
Same

Same

Same
Same

Same

70.116.050

Statutory
authority
(RCW or Session

Law Chapter)

Same

Same

Same

Same

Same

Section 106,
chapter 9, Laws
of 1989 first ex. s.

Additional

reasons for proposal
and variations

from Model Ruies

To be consistent with sections 95 and 96, chapter 175, Laws
of 1989.

TJo be consistent with section 95, chapter 175, Laws of 1989.

Housekeeping; the provisions in this section are at 248-08-

Housekeeping

The department is authorized to use an initial order -
etition for review - review order procedure by RCW
34.05.464(1) provided it do so by rule. This is the
enabling rule for this program. The presiding officer is a
board. The procedure for revocation, suspension, or
modification of a certificate is that the presiding
officer's order is final when the board rules in favor of
the certificate holder. The presiding officer's decision is
an initial order when the board rules against the
certificate holder; the Secretary or designee is the
reviewing officer.

This section states a right contained in chapter 34.05 RCW
so is being repealed.

1. Subsections (1) and (2) are housekeeping.

2. Subsection (3) is to continue to have these
proceedings be based on the facts existing at the time
the department acted as opposed to a de novo
proceeding. If the parties agree this provision may
be.set aside.

3. Subsection (4) specifies who has and what is the
burden of proof.

Additional
reasons for proposal
and variations

from Model Rules

1. Subsection (1) states the law regarding assigning
administrative law judges to department proceedings
that can be administratively reviewed, contains
obsolete terminology, and incorrect references. As
the items are dealt with in other law the subsection
is being repealed.

2. Subsections (2) and (3) are being moved to WAC 248-59-
030.

1. This section's provisions are included in or conflict
with section 95, chapter 175, Laws of 1989 and/or
chapter 34.05 RCW and/or chapter 248-08 WAC or contain
requirements in none of those laws. To achieve
greater uniformity, they are being repealed.

To achieve greater uniformity among all department programs
the petition for administrative review procedure in this
rule is being repealed in favor of the general provisions in
RCW 34.05.464 and WAC 248-08-464. :

This section is being repealed because it contains
provisions that are the same as or conflict with chapter
34.05 RCW and chapter 248-08 WAC.

The section states a right contained in chapter 34.05 RCW so
is being repealed.

To be consistent with section 95, chapter 175, Laws of 1989.

Submit Written Comments to: Leslie Baldwin, 1300

Quince Street, Olympia, WA 98504, by January 3,

Franklin, Olympia, Washington, on January 4, 1990, at

10:00 a.m.
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Date of Intended Adoption: January 10, 1990.
October 31, 1989
Pam Campbell Mead
for Kristine Gebbie
Secretary

AMENDATORY SECTION (Amending Order 2173, filed 12/6/84)

WAC 248-06-385 ((HEARINGS)) ADJUDICATIVE PRO-
CEEDING. Any person has the right to ((appeat)) an_adjudicative
proceeding to contest the department's final threshold determination
that an EIS is or is not necessary and/or the sufficiency of the final
EIS. The ((hearings—are)) proceeding is governed by the Administra-
tive Procedure Act {chapter 34.05 RCW), the rules in this chapter,
and by chapter((rl-9=98—and—3ﬁ-8=68)) 248-08 WAC. ((in—casc—of

)) If anz
provision((s)) in this chapter ((
ter388—08-WAE)) conflicts with chapter 248-08 WAC, the provision

in this chapter governs.

(1) ((Fhe-request-forahearing-must-bem-writimg-amd-fited-with-the

s B 0 »

)) A person contesting a
department's decision shall within twenty—eight days of the depart-
ment's official notice of issuance of a final threshold determination or
final EIS:

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(b) Include in or with the application:

(1) A specific statement of the issue or issues and law involved; and

(i1) The grounds for contesting the department decision.

(2) The initial ((dectston)) order should be made within sixty days
of the department's receipt of the ((request-fora—hearing)) application.
When a party files a petition for administrative review, the review
((dectstont)) order should be made within sixty days of the depart-
ment's receipt of the petition. The ((deeisten=rendering)) time to enter
an order is extended by as many days as the ((hearing)) proceeding is
continued on motion by any party ((to-the-hearing)).

(3)(a) If the ((hearing—decision)) adjudicative order is that an EIS

should be filed, the administrative law judge or review judge shall re-
mand the matter to ((DSHS)) the department of health to file an EIS.

(b) If the ((hearimg—dectsion)) adjudicative order is that the final
EIS is not sufficient, the administrative law judge or review judge shall
remand the matter to ((BSHS)) the department of health to correct
the insufficiency.

AMENDATORY SECTION (Amending Order 1329, filed 8/22/78)

WAC 248-15-110 ((APPEAEREVOCATION-SUSPENSION
ORMODIFIEATION)) NOTICE OF ((EERFHHEATE)) DECI-
SION—ADJUDICATIVE PROCEEDING. (1) ((No—ccmﬁcatc—*m

: e Froati l ; : he—d i
Such—written—motification—shatt-—state—the—cause—of the)) The depart-

ment's notice of a denial, suspension, modification, or revocation ((er

1)) of a certifi-
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(b) Include in or with the application:

(1) A specific statement of the issue or issues and law involved;

(ii) The grounds for contesting the department decision; and

(iii) A copy of the contested department decision.

(3) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 2438-08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

AMENDATORY SECTION (Amending Order 2786, filed 4/14/89)

WAC 248-16-031 BOARDING HOME LICENSE APPLICA-
TION—DEPARTMENT DENIAL, SUSPENSION, REVOCA-
TION OF LICENSE. (1) Boarding home license applicants shall:

(a) Submit appropriate, signed, completed department application
forms to the department;

(b) Apply at least thirty days prior to expiration of license for
renewal;

(c) Promptly report changes in information related to the applica-
tion including identity of:

(i) Officers and directors if operated by a legally incorporated entity;
and

(1) Partners if a legal partnership.

(2) The department shali:

(a) Evaluate qualifications of persons named in boarding home li-
cense application prior to granting initial and subsequent licenses;

(b) Deny, suspend, or revoke a boarding home license if the depart-
ment finds persons named unqualified or unable to operate or direct
operation of the facility as described in chapter 18.20 RCW and chap-
ter 248-16 WAC;

(¢) Determine if reasonable relationship exists between any previous
conviction of the applicant and ability to competently, safely oversee,
or operate a boarding home;

(d) Deny, suspend, or revoke a boarding home license if any person
named:

(i) Was previously denied a license to operate an agency for care of
children, aged, ill, or infirm in Washington or elsewhere;

(ii) Had a license to operate an agency for treatment or care of
people revoked or suspended,;

(i1i) Has a record of a criminal or civil conviction for:

(A) Operating an agency for care of aged, children, ill, or infirm
without an appropriate, applicable license; or

(B) Any crime involving physical harm to another person.

(iv) Is identified on department abuse registry as perpetrator of sub-
stantiated abuse described in chapter 26.44 RCW;

(v) Committed, permitted, aided, or abetted an illegal act on board-
ing home premises;

(vi) Demonstrated cruelty, abuse, negligence, assault, or indifference
to welfare and well-being of a resident;

(vii) Failed to exercise fiscal accountability and responsibility
involving:

(A) A resident;

(B) The department;

(C) Public agencies; or

(D) The business community.

(3) The department may grant a license to operate a boarding home
to previously disqualified licensees as specified in subsection (2) of this
section if such person provides evidence including demonstrated ability
to operate a boarding home according to applicable laws and rules.

(4)(a) The department's notice of a denial, suspension, modification,
or revocation of a license shall be consistent with RCW 43.20A.XXX
and section 95, chapter 175, Laws of 1989. An applicant or license
holder has the right to an adjudicative proceeding to contest a license
decision.

(b) A license applicant or holder contesting a department decision
shall within twenty—eight days of receipt of the decision:

(i) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

cate shall be consistent with RCW 43.20A XXX and section 95, chap-

(i1) Include in or with the application:

ter 175, Laws of 1989. An applicant or certificate holder has the right

(A) A specific statement of the issue or issues and law involved;

to an adjudicative proceeding to contest the certificate decision.
(2) A certificate applicant or holder contesting a department certifi-

(B) The grounds for contesting the department decision; and
(C) A copy of the contested department decision.

cate decision shall within twenty—eight days of receipt of the decision:

(c) The proceeding is governed by the Administrative Procedure Act

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box

(chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If a
provision in this chapter conflicts with chapter 248—08 WAC, the pro-

2465, Olympia, WA 98504; and

[65]

vision in this chapter governs.
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Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 1150, filed 9/2/76)

WAC 248-17-060 DENIAL, SUSPENSION, REVOCATION
OF LICENSE—((HEARINGS)) NOTICE—ADJUDICATIVE
PROCEEDING. (1) The department is authorized to deny, suspend,
mOdlf!,_ or revoke any license issued ((purswantto)) under this chapter
in any case in which ((it)) the degartment finds ((that)) there ((has
been)) is a failure to comply with the requirements of the Emergency
Medical Care and Transportation Services Act, chapter 18.73 RCW,
and with the standards, rules, and regulatlons established ((pursuant
to)) under thlS law. ((

(2)(a) The department's notice o.f a denial, suspension, modification,
or revocation of a license shall be consistent with RCW 43.20A.XXX

Washington State Register, [ssue 89-23

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504, and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law involved;

(i) The grounds for contesting the department decision; and

(iii) A copy of the contested department decision.

(3) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

AMENDATORY SECTION (Amending Order 249, filed 11/18/82)

WAC 248-18-015 LICENSE EXPIRATION DATES—NO-
TICE OF DECISION—ADJUDICATIVE PROCEEDING. (1) The
department shall issue hospita! licenses initially and reissue hospital li-
censes as often thereafter as necessary to stagger license expiration
dates throughout the calendar year so as to cause approximately one—
twelfth of the total number of hospital licenses to expire on the last
day of each month, but no license issued pursuant to this chapter shall
exceed thirty—six months in duration. If there is failure to comply with
the provisions of chapter 70.41 RCW or this chapter, the department
may, in its discretion, issue a provisional license to permit the opera-
tion of the hospital for a period of time to be determined by the
department.

(2) The department may deny, suspend, modify, or revoke a license
for cause.

and section 95, chapter 175, Laws of 1989. An applicant or license
holder has the right to an adjudicative proceeding to contest a license

(3)(a) The department's notice of a denial, suspension, modification,
or revocation of a license shall be consistent with RCW 43.20A.XXX

decision.
(b) A license applicant or holder contesting a department license

and section 95, chapter 175, Laws of 1989. An applicant or license
holder has the right to an adjudicative proceeding to contest a license

decision shall within twenty—eight days of receipt of the decision:
(i) File a written application for an_adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box

decision.
(b) A license applicant or holder _contesting a department license
decision shall within twenty—eight days of receipt of the decision:

2465, Olympia, WA 98504; and

(ii) Include in or with the application:

(A) A specific statement of the issue or issucs and law involved;

(B) The grounds for contesting the department decision; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 24808 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 1150, filed 9/2/76)

WAC 248-17-230 ((APPEALREVOECATION; SUSPENSION
OR—MOBHIEATION)) NOTICE OF ((EERTHICATE)) DECI-
SION—ADJUDICATIVE " PROCEEDING. (1) ((No—m-trﬁm

)) The department's notice of a de-
nial, suspension, modification, or revocation of a certificate shall be
consistent with RCW 43.20A.XXX and section 95, chapter 175, Laws
of 1989, An applicant or certificate holder has the right to an adjudi-
cative proceeding to contest a certificate decision.

(2) A certificate applicant or holder contesting a department certifi-

(i) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(i) Include in or with the application:

(A) A specific statement of the issue or issues and law involved;

(B) The grounds for contesting the department decision; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2344, filed 2/28/86)

WAC 248-19480 ((RIGHTANDNOTICE—OFAPPEAL))

ADJUDICATIVE PROCEEDING. (1) ((Anyaffected—persom—may
i bo—afforded o brrvim .

hearing-onthe—decistomrofthe—secretary's—designeeto-issuc-ordeny))
An applicant denied a certificate of need ((for-a-project-ora-separable
; : - ; . i

»

WAC—248=19=405to—suspend—orrevoke—a—certificateof need;—or—to
withdraw—ornot-withdraw)) or a certificate ((of meed)) holder whose
certificate was suspended or revoked has the right to an adjudicative

proceeding.
() (Fo-beeffective; arequest-for am administrative-hearingshatt

such-an—adﬂnmu-atrv'c-hmﬂg)) A certificate applicant or holder con-
testing a_department certificate decision shall ((be—rmade-trwriting))

cate decision shall within twenty—eight days of receipt of the decision:

[66]
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ceipt of the { (hrearmg—The-offictat-conducting-such—am-administrative
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mrativeornegativemform)) decision:

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law involved;

(ii) The grounds for contesting the department decision; and

(ii1) A copy of the contested department decision.

(3) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

AMENDATORY SECTION (Amending Order 1898, filed 11/4/82)

WAC 248-22-005 LICENSURE. Private psychiatric hospitals
and private alcoholism hospitals for adults, adolescents, and children
shall be licensed under chapter 71.12 RCW, Private establishments.
The purpose of this section is to establish minimum standards for safe-
ty and adequate care of patients with signs and/or symptoms of acute
emotional or psychiatric impairment or acute alcoholism and associat-
ed substance use during diagnosis and treatment.

(1) Application for license.

(2) An application for a private hospital license shall be submitted
on forms furnished by the department. The application shall be signed
by the legal representative of the governing body.

(b) The applicant shall furnish to the department full and complete
information and promptly report any changes which would affect cur-
rent accuracy of such information as to the identity of each officer and
director of the corporation, if the hospital is operated by a legally in-
corporated entity, profit or nonprofit, and of each partner if the hospi-
tal is operated through a legal partnership.

(2) Disqualified applicants.

(a) Each and every individual named in an application for a license
shall be considered separately and jointly as applicants and if anyone is
deemed unqualified by the department in accordance with the law or
these rules and regulations, the license may be denied, suspended, or
revoked. A license may be denied, suspended, or revoked for failure or
refusal to comply with the requirements established by chapter 71.12
RCW or with these rules and regulations promulgated pursuant there-
to and, in addition, any of the following:

(i) Obtaining or attempting to obtain a license by fraudulent means
or misrepresentation;

(ii) Aiding or abetting the commission of an illegal act on the prem-
ises of the hospital;

(iit) Cruelty, assault, abuse, neglect or indifference to the welfare of
any patient;

(iv) Misappropriation of property of the patients; and

(v) Failure or inability to exercise fiscal accountability and responsi-
bility toward the individual patient, the department, or the business
community.

(b) Before granting a license to operate as a hospital, the depart-
ment shall consider the ability of each individual named in the appli-
cation to operate a hospital in accordance with the law and with these
regulations. Individuals who have previously been denied a license to
operate a health care facility in the state or elsewhere, or who have
been convicted criminally or civilly of operating such a facility without
a license, or who have had their license to operate such a facility sus-
pended or revoked shall not be granted a license unless, to the satis-
faction of the department, they affirmatively establish clear, cogent,
and convincing evidence of their ability to operate the hospital for
which the license is sought, and for conformance with all applicable
laws and rules and regulations

(3) Denial, suspension, modlﬁcatlonz or revocation of a llcense,_a_d-
judicative proceeding. ((

(a) When the department determines that a facility has failed or re-
fused to comply with the requirements of chapter 71.12 RCW and/or
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these rules ((and—regutations)), the department may, if the interests of
the patients so demand, issue ((a—writtemnotification—tetter)) to the
applicant or licensee ((giving)) a notice ((of-intent)) to deny a license
application, or to suspend, modify, or revoke a license ((thi

)) to a license holder. The
department's notice of a dental, suspensnon, modification, or revocation
of a license shall be consistent with RCW 43.20A. XXX and section
95, chapter 175, Laws of 1989. An applicant or license holder has the
right to an adjudicative proceeding to contest a license decision.

(b) A license applicant or holder contesting a department license
decision shall within twenty—eight days of receipt of the decision:

(i) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(i1) Include in or with the application:

(A) A specific statement of the issue or issues and law involved;

(B) The grounds for contesting the department decision; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248—08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

(4) Submission of plans. The following shall be submitted with an
application for license: PROVIDED, HOWEVER, That when any of
the required plans are already on file with the department for previous
applications for license or construction approval, only plans for por-
tions or changes which are not on file need to be submitted.

(a) A plan showing streets, driveways, water and sewage disposal
systems, the location of buildings on the site, and grade elevations
within ten feet of any building in which patients are to be housed.

(b) Floor plans for each building in which patients are to be housed.
The floor plans shall provide the following information: Identification
of each patient's sleeping room by use of a lettering or numbering sys-
tem; the useable square feet of floor space in each room; the clear glass
window area in each patient's sleeping room, the height of the lowest
portion of the ceiling in any patient's sleeping room; the floor eleva-
tions referenced to the grade level.

(5) Posting of a license. The license for the hospital shall be posted
in a conspicuous place on the premises.

(6) New construction.

(a) When new construction is contemplated, the following shall be
submitted to the department for review:

(i) A written program containing, at a minimum, information con-
cerning services to be provided and operational methods to be used
which will affect the extent of facilities required by these regulations;

(ii) Duplicate sets of preliminary plans which are drawn to scale and
include: A plot plan showing streets, driveways, water and sewage dis-
posal systems, grade and location of building(s) on the site; the plans
for each floor of the building(s), existing and proposed, which desig-
nate the function of each room and show all fixed equipment. The pre-
liminary plans shall be accompanied by a statement as to the source of
the water supply and the method of sewage and garbage disposal and a
general description of construction and materials, including interior
finishes.

(b) Construction shall not be started until duplicate sets of final
plans (drawn to scale) and specifications have been submitted to and
approved by the department. Final plans and specifications shall show
complete details to be furnished to contractors for construction of
buildings. These shall include:

(i) Plot plans;

(ii) Plans for each floor of the building(s) which designate the func-
tion of each room and show all fixed equipment in the planned loca-
tions of beds and other furniture in patient's sleeping rooms;

(iii) Interior and exterior elevations, building sections and construc-
tion details;
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(iv) A schedule of floors, wall and ceiling finishes, and the types and
sizes of doors and windows; plumbing, heating ventilation and electri-
cal systems; and

(v) Specifications which fully describe workmanship and finishes.

(c) Adequate provision shall be made for the safety and comfort of
patients if construction work takes place in or near occupied areas.

(d) All construction shall take place in accordance with the ap-
proved final plans and specifications. The department shall be consult-
ed prior to making any changes from the approved plans and specifi-
cations. As indicated by the nature or extent of proposed changes, the
department may require the submission of modified plans or addenda
for review prior to considering proposed change(s) for approval. Only
those changes which have been approved by the department may be
incorporated into the construction project shall be submitted for the
department's file on the project, even though it was not required that
these be submitted prior to approval.

(7) Compliance with other regulations.

(a) Rules and regulations adopted by the Washington state fire
marshal under the provisions of RCW 71.12.485 which are found in
Title 212 WAC apply.

(b) If there is no local plumbing code, the uniform plumbing code of
the international association of plumbing and mechanical officials shall
be followed.

(c) Compliance with these regulations does not exempt private hos-
pitals from compliance with the local and state electrical codes or local
zoning, building, and plumbing codes.

(8) Transfer of ownership. The ownership of a hospital shall not be
transferred until the transferee has been notified by the department
that the transferee's application for license has been approved. Change
in administrator shall be reported to the department.

AMENDATORY SECTION (Amending Order 1899, filed 11/4/82)

WAC 248-23-010 LICENSURE. Residential treatment facilities
shall be licensed under chapter 71.12 RCW, private establishments.
Chapter 248-23 WAC establishes minimum licensing standards for
the safety, adequate care and treatment of clients who are residents in
a residential treatment facility.

(1) Application for license.

(a) An application for a residential treatment facility license shall be
submitted on forms furnished by the department. Applications shall be
signed by the legal representative of the owner.

(b) The applicant shall furnish to the department full and complete
information and promptly report any changes which would affect the
current accuracy of such information as to the identity of each officer
and director of the corporation, if the program is operated by a legally
incorporated entity, profit or nonprofit, and of each partner, if the pro-
gram is a legal partnership.

(2) Disqualified applicants.

(a) Each and every individual named in an application for a resi-
dential facility license shall be considered separately and jointly as ap-
plicants, and if anyone is deemed disqualified/unqualified by the de-
partment in accordance with the law or these rules and regulations, a
license may be denied, suspended or revoked. A license may be denied,
suspended or revoked for failure or refusal to comply with the require-
ments established by chapter 71.12 RCW or with rules and regulations
promulgated pursuant thereto, and, in addition, for any of the
following:

(i) Obtaining or attempting to obtain a license by fraudulent means
or misrepresentation;

(ii) Permitting, aiding or abetting the commission of an illegal act
on the premises of the residential treatment facility;

(iii) Cruelty, abuse, neglect or assault, or indifference to the welfare
of any client;

(iv) Misappropriation of the property of the client; and

(v) Failure or inability to exercise fiscal accountability and responsi-
bility toward the individual client, the department, or the business
community.

(b) Before granting a license to operate a residential treatment fa-
cility, the department shall consider the ability of each individual
named in the application to operate the residential treatment facility in
accordance with the law and with these regulations. Individuals who
have previously been denied a license to operate a health care or child
care facility in this state or elsewhere, or who have been convicted civ-
illy or criminally of operating such a facility without a license, or who
have had their license to operate such a facility suspended or revoked,
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shall not be granted a license unless, to the satisfaction of the depart-
ment, they affirmatively establish clear, cogent and convincing evi-
dence of their ability to operate the residential treatment facility, for
which the license is sought, in full conformance with all applicable
laws, rules and regulations.

(3) Visitation and examination of the residential treatment facility
by the department to ascertain compliance with this chapter and chap-
ter 71.12 RCW shall occur as necessary and at least one time each
twelve months.

(4) Denial, suspension, modification, or revocation of a license; ad-
judicative proceeding. ((Hponfmdingasaresuit-of-anminspection;))

(a) When the department determines that a facility has failed or re-
fused to comply with the requirements of chapter 71.12 RCW and/or
these rules ((and-regulations)), the department may, if the interests of
the clients so demand, issue ((a—writtenmotifreationtetter)) to the ap-
plicant or licensee ((giving)) a notice ((of-intent)) to deny a license
application or to suspend, modify, or revoke a license ((thirty-days—af-

- )) to a license holder. The depart-
ment's notice of a denial, suspension, modification, or revocation of a
license shall be consistent with RCW 43.20A. XXX and section 95,
chapter 175, Laws of 1989. An applicant or license holder has the
right to an adjudicative proceeding to contest the decision.

(b) A license applicant or holder contesting a department license
decision shall within twenty—eight days of receipt of the decision:

(i) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(i) Include in or with the application:

{A) A specific statement of the issue or issues and law involved;

(B) The grounds for contesting the department decision; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 24808 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

(5) Submission of plans. The following shall be submitted with an
application for license: PROVIDED, HOWEVER, That when any of
the required plans are already on file with the department through
previous applications for license or construction approval, only plans
for portions or changes which are not on file need to be submitted.

(a) A plot plan showing street, driveways, water and sewage disposal
systems, the location of buildings on the site and grade elevations
within ten feet of any building in which clients are to be housed.

(b) Floor plans of each building in which clients are to be housed.
The floor plans shall provide the following information:

(i) 1dentification of each client's sleeping room by use of a lettering
or numbering system, or some equivalent mechanism of identification;

(ii) The usable square feet of floor space in each room;

(iii) The clear window glass area in each client's sleeping room;

(iv) The height of the lowest portion of the ceiling in any client's
sleeping room;

(v) The floor elevations referenced to the grade level.

(6) Posting of license. A license for the residential treatment facility
shall be posted in a conspicuous place on the premises.

(7) New construction.

(a) When new construction is contemplated, the following shall be
submitted to the department for review:

(i) A written program containing, at a minimum, information con-
cerning services to be provided and operational methods to be used
which will affect the extent of facilities required by these regulations.

(ii) Duplicate sets of preliminary plans which are drawn to scale and
include: A plot plan showing streets, driveways, the water and sewage
disposal systems, grade and location of building(s) on the site; the
plans for each floor of the building(s), existing and proposed, which
designate the functions of each room and show all fixed equipment.
The preliminary plans shall be accompanied by a statement as to the
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source of the water supply and the method of sewage and garbage dis-
posal and a general description of construction and materials, including
interior finishes.

(b) Construction shall not be started until duplicate sets of final
plans (drawn to scale) and specifications have been submitted to and
approved by the department. Final plans and specifications shall show
complete details to be furnished to contractors for construction of
buildings. These shall include:

(i) Plot plans;

(ii) Plans for each floor of the building(s) which designate the func-
tion of each room and show all fixed equipment and the planned loca-
tion of beds and other furniture in client's sleeping rooms;

(iii) Interior and exterior elevations, building sections and construc-
tion details;

(iv) A schedule of floors, wall and ceiling finishes, and the types and
sizes of doors and windows;

(v) Plumbing, heating, ventilation, and electrical systems; and

(vi) Specifications which fully describe workmanship and finishes.

(c) Adequate provisions shall be made for the safety and comfort of
clients as construction work takes place in or near occupied areas.

(d) All construction shall take place in accordance with the ap-
proved final plans and specifications. The department shall be consult-
ed prior to making any changes from the approved plans and specifi-
cations. When indicated by the nature or extent of proposed changes,
the department may require the submission of modified plans or ad-
denda for review prior to considering proposed change(s) for approval.
Only those changes which have been approved by the department may
be incorporated into a construction project. In all cases, modified plans
or addenda on changes which are incorporated into the construction
project shall be submitted for the department's file on the project even
though it was not required that these be submitted prior to approval.

(8) Exemptions. The state board of health may, in its discretion, ex-
empt a residential treatment facility from complying with parts of
these rules pursuant to the procedures set forth in WAC 248-08-595.

(9) Compliance with other regulations.

(a) Rules and regulations adopted by the Washington state fire
marshall under provisions of RCW 71.12.485 which are found in Title
212 WAC apply

(b) If there is no local plumbmg code, the uniform plumbmg code of
the international association of plumbing and mechanical officials shall
be followed.

(c) Compliance with these regulations does not exempt a residential
treatment facility from compliance with local and state electrical codes
or local zoning, building and plumbing codes.

(10) Transfer of ownership. The ownership of a residential treat-
ment facility shall not be transferred until the transferee has been no-
tified by the department that the transferee's application for a license
has been approved. Change in administrator shall be reported to the
department.

Reviser's note: The spelling error in the above section occurred in
the copy filed by the agency and appears in the Register pursuant to
the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-36-025 LICENSURE OF THE HOME CARE
AGENCY. (1) Persons operating home care agencies as defined under
chapter 70.127 RCW, shall submit application and fees to the depart-
ment by July 1, 1989.

(2) After July 1, 1990, no person shall:

(a) Advertise, operate, manage, conduct, open, or maintain a home
care agency without first obtaining an appropriate license from the de-
partment; or

(b) Use the words "home care agency" or "home care services" in
its corporate or business name, or advertise using such words unless li-
censed as a home care agency under chapter 70.127 RCW,

(3) Applicants for a home care agency license shall:

(a) Submit a completed application and fee for initial license or re-
newal to the department on forms furnished by the department, in-
cluding signature of the owner or iegal representative of the owner;
and

(b) Furnish to the department full and complete information as re-
quired by the department for the proper administration of department
requirements including:

(i) Evidence of current insurance including:

(A) Professional liability insurance coverage specified under RCW
70.127.080; and
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(B) Public liability and property damage insurance coverage as
specified under RCW 70.127.080.

(ii) Information on organizational and governing structure and the
identity of the applicant, officers, directors, partners, managing em-
ployees, or owners of ten percent or more of the applicant's assets;

(iii) A list of counties where the applicant will operate;

(iv) A list of branch offices; and

(v) A list of services provided or offered.

(4) Agencies requesting license renewal shall submit a renewal ap-
plication and fee to the department.

(5) If the applicant or owner meets the requirements of this chapter
and chapter 70.127 RCW, the department shall issue or renew a li-
cense for the agency, including branch offices.

(6) The department shall:

(a) Deny a license if in the last five years the owner, applicant, offi-
cers, directors, partners, managing employees, or owners of ten percent
or more of the applicant's assets are found in a civil or criminal pro-
ceeding to have committed any act reasonably relating to the fitness of
any of the above persons to:

(i) Establish, maintain, or administer an agency; or

(i1) Provide care in the home of another.

(b) Provide a combination of applications and licenses and the re-
duction of individual license fees if an applicant applies for more than
one category of license under chapter 70.127 RCW;

(c) Establish fees to be paid as required under RCW 43.20B.110
and chapter 440-44 WAC, including providing for the reduction of in-
dividual license fees if an applicant applies for more than one category
of license under RCW 70.127.110;

(d) Prohibit transfer or reassignment of a license without a thirty—
day prior notice to the department and department approval;

(e) Issue a license following approval of a new or current owner's
application;

(f) Conduct on-site reviews of the agency, which may include in—
home visits with the consent of the participant, in order to determine
compliance;

(2) Examine and audit records of the agency if the department has
reason to believe persons are providing care without an appropriate
license;

(h) Provide for combined licensure inspections and audits for owners
holding more than one license under RCW 70.127.110;

(i) Give written notice of any violations, including a statement of
deficiencies observed;

(J) Inform the owner or applicant of the requirement to:

(i) Present a plan of correction to the department within ten work-
ing days; and

(ii) Comply within a specified time not to exceed sixty days.

(k) Allow the owner a reasonable period of time, not to exceed sixty
days, to correct a deficiency prior to assessing a civil penalty unless:

(i) The deficiency is an immediate threat to life, health, or safety; or

(ii) The owner fails to comply with any of the provisions of WAC
248-36-045 (3)(a), (b), (c). (d), (e}, (D, (8), (h), (i), and ().

(I) Initiate disciplinary action, under RCW 70.127.170 and this
chapter, if the owner or applicant fails to comply.

(7) The department may:

(a) Issue a license effective for one year unless the license is sus-
pended or revoked;

(b) Inspect an agency and examine records at any time to determine
compliance with chapter 70.127 RCW and this chapter; and

(¢) Deny, suspend, modify, or revoke an agency license for failure to
comply with chapter 70.127 RCW or this chapter. ((Actions—to-deny;

%%RGW—A'dmmﬁtratwc-Pmccdum))

(8) When a changc of ownership is planned, the owner shall notify
the department, in writing, at least thirty days prior to the date of
transfer, including:

(a) Full name and address of the current owner and prospective new
owner;

(b) Name and address of the agency and new name under which the
agency will be operating, if known; and

(c) The date of the proposed change of ownership.

(9) The prospective new owner shall submit a new application for an
agency license with the fee at least thirty days prior to the change of
ownership.

(10) The agency shall inform the department in writing at the time
of opening or closing of the agency or branch offices.



WSR 89-22-107

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-36-035 LICENSE DENIALS—SUSPENSIONS—
MODIFICATIONS—REVOCATIONS. (1) The department may
deny, suspend, modify, or revoke a license or assess civil penalties, or
both, against the agency if an applicant, owner, officer, director, or
managing employee:

(a) Fails or refuses to comply with the provisions of chapter 70.127
RCW or this chapter;

(b) Continues to operate after the license is revoked or suspended
for cause and not subsequently reinstated by the department;

(c) Makes false statement of a material fact in the application for
the license or data attached or in any record required by this chapter
or matter under investigation by the department;

(d) Refuses to allow representatives of the department to inspect any
part of the agency or books, records, or files required by this chapter;

(e) Wilifully prevents or interferes with or attempts to impede in
any way the work of any representative of the department in the lawful
enforcement of chapter 70.127 RCW and this chapter;

(f) Willfully prevents or interferes with any representative of the
department in the preservation of evidence of a violation under chapter
70.127 RCW or this chapter;

(g) Fails to pay or make arrangements to pay a civil monetary pen-
alty assessed by the department within ten days after the assessment
becomes final, as provided under WAC 248-36-045, Civil Fines;

(h) Uses false, fraudulent, or misleading advertising;

(i) Has repeated incidents of personnel performing services beyond
those authorized by the agency or law; or

(j) Misrepresents, or is fraudulent in an aspect of, the conduct of the
applicant's or owner's business.

(2) If the department finds the public health, safety, or welfare im-
peratively require emergency action, a license may be summarily sus-
pended pending proceedings for revocation or other action.

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-36-045 CIVIL FINES. (1) Following an on-site re-
view, in—home visit, or audit, the department shall give written notice
either in person or by personal service or certified mail, return receipt
requested, of any violation under chapter 70.127 RCW or this chapter.
The notice shall inform the owner or applicant as appropriate
including:

(a) Describing the conditions of noncompliance;

(b) Specifying a reasonable time of compliance not to exceed sixty
days;

(c) Explaining the possibility of a violation subjecting the owner or
applicant to denial, revocation, modification, or suspension of the li-
cense and/or civil fines; and

(d) Explaining the right of the owner or applicant to appeal.

(2) The department may assess civil monetary penalties in addition
to or in lieu of denial, suspension, modification, or revocation of a li-
cense if the owner fails to comply with a notice of violation.

(3) The department may assess civil monetary penalties not to ex-
ceed one thousand dollars per violation in any case when the depart-
ment finds the owner, applicant, officer, director, partner, managing
employee, or owner of ten percent or more of the applicant's or owner's
assets:

(a) Failed or refused to comply with requirements of chapter 70.127
RCW or this chapter;

(b) Continued to operate after the license was revoked or suspended
for cause and not subsequently reinstated by the department;
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(c) Has knowingly or with reason to know made a false statement of
a material fact in the:

(i) Application for the license; or

(ii) Data attached; or

(iii) Record required under chapter 70.127 RCW; or

(iv) Matter under investigation by the department.

(d) Refused to allow representatives of the department to inspect
any book, record, file or part of the agency required under this chapter;

(e) Willfully prevented, interfered with, or attempted to impede the
work of any representative of the department in the lawful enforce-
ment of a provision under chapter 70.127 RCW and this chapter;

(f) Willfully prevented or interfered with a representative of the de-
partment in the preservation of evidence of a violation under chapter
70.127 RCW or this chapter;

(g) Failed to pay or make arrangements to pay any civil monetary
penalty assessed by the department under chapter 70.127 RCW within
ten days after the assessment became final;

(h) Used false, fraudulent, or misleading advertising;

(i) Has repeated incidents of personnel performing services beyond
services authorized by the agency or law; or

(j) Misrepresented or was fraudulent in any aspect of the conduct of
the home care business.

(4) Failure to pay or make arrangements to pay civil monetary pen-
alties within ten days from the time the assessment becomes final may
result in denial, suspension, modification, or revocation of the license,
in addition to the assessment of the penalties or to the assessment of
additional penalties.

((€5-Fhe-department—shait-give-writtennotice-to-the-owner-orap-
" omm i fme—imchrdimetheried

A batord e dieretiomof-the-d i

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-36-055 ((APPEAES—HEARINGS)) LICENSE AC-
TION AND/OR CIVIL FINE—NOTICE—ADJUDICATIVE

PROCEEDING. (1) ((Any-ownmerorappheantaggricved—by—thede-
partmcnt‘rdemai—suspenstm—modﬁcmm—orrmnon-of-a—hccnse-
)

The department's notice of a denlal suspension, modification, or revo-
cation of a license shall be consistent with RCW 43.20A. XXX and
section 95, chapter 175, Laws of 1989. An applicant or license holder
has the right to an adjudicative proceeding to contest the decision.

(2) ((Amyowner-orappticantrequestimg-a—department—hearing-—shat
make-the-request-m—writing-and:

Olympra;—Washingtonr—98504=2465)) The department s notlce of i |m-
position of a civil fine shall be consistent with RCW 43.20A. XXX and
section 96, chapter 175, Laws of 1989. A person the department im-
poses a civil fine on has the right to an adjudicative proceeding to con-
test the decision.

(3) ((Fhe-department-shatt:
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) A
license applicant or holder or a person the department imposes a civil
fine on contesting a department decision shall within twenty—eight days
of receipt of the decision:

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law involved;

(i) The grounds for contesting the department decision; and

(iii) A copy of the contested department decision.

(4) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

AMENDATORY SECTION (Amending Order 1917, filed 12/1/82)
WAC 248-55-220 NOTICE OF ((REVOE€ATION)) DECI-

SION—ADJUDICATIVE PROCEEDING. ((Whenever-the—depart=
oF beh Tttt b . ¢

I 20-11-REW- i l 6 A
must:))

(1) ((Beimwriting;)) The department's notice of a denial, suspen-
sion, modification, or revocation of a certificate of competency shall be
consistent with RCW 43.20A . XXX and section 95, chapter 175, Laws
of 1989. An applicant or certificate holder has the right to an adjudi-
cative proceeding to contest the decision.

) ((Statc—thrgmnds—thrdcpartmerﬁ-rdns—on—fo—rmkcfhc—ccr-
tificate;and)) A certificate applicant or holder contesting a department
certificate decision shall within twenty—eight days of receipt of the
decision:

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law involved;

(i1) The grounds for contesting the department decision; and

(iii) A copy of the contested department dCClSIOﬂ

3) «

dress)) The proceeding is governed by the Administrative Procedure
Act (chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If
a provision in this chapter conflicts with chapter 248-08 WAC, the
provision in this chapter governs.

NEW SECTION

WAC 248-55-235 CERTIFICATE DENIAL—ADJUDICA-
TIVE PROCEDURE. The procedure for an adjudicative proceeding to
contest the denial of a certificate is chapter 248-08 WAC. If a provi-
sion in this chapter conflicts with chapter 248-08 WAC, the provision
in this chapter governs.
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AMENDATORY SECTION (Amending Order 1917, filed 12/1/82)

WAC 248-55-240 ((HEARINGAND RECOMMENDATION
BY-BOARD)) CERTIFICATE SUSPENSION, MODIFICATION,
OR REVOCATION—ADJUDICATIVE PROCEDURE. This sec-
tion contains the procedure for an adjudicative proceeding to contest
the suspension, modification, or revocation of a certificate.

(1) The board members shall ((ho}d—a—hca-nng—to—make—a—mord

)) preside
at the adjudicative proceeding. The ((hearing)) proceeding shall be
conducted in accordance with the Administrative Procedure Act
{chapter ((34:64)) 34.05 RCW), this chapter, and ((under-the—proce-
durat-rutes-of)) chapter ((16=68)) 248-08 WAC. If a provision in this
chapter conflicts with chapter 248-08 WAC, the provision in this
chapter governs.

(2) The board may have ((a—hearmgs—examiner)) an administrative
law judge assigned to ((preside)) assist the board at the hearing. The
((hrearings-examiner)) administrative law judge shall:

(a) ((Shait)) Conduct the hearing((s));

(b) ((Shalt)) Offer advice and assistance to the board upon request
by the board; and

(¢) ((Shatt)) Not be a member of the board.

(3) The department has the burden of proving its case by a prepon-
derance of the credible evidence.

(4) At least four members of the board including the water industry
representative must consider the record. A majority of the board
members who considered the record shall make a written recommen-
dation to the secretary to, or not to, revoke the certificate. The recom-
mendation shall ((contaim—fmdings—of—fact—and—conclusions—of—taw))
conform to RCW 34.05.461.

(5) The board's recommendation shall be personally delivered to the
certificate holder or mailed ((totimrorter)) by certified mail to ((his
orher)) the certificate holder's last known residence or business ad-
dress or served in another manner showing proof of receipt.

{6) If the board's recommendation is not to suspend, modify, or re-
voke the certificate, the recommendation shall be a final order as de-
fined under chapter 34.05 RCW.

(7) If the board's recommendation is to suspend, modify, or revoke
the certificate, the recommendation shall be an initial order as defined
under_chapter 34.05 RCW. The recommendation shall become the
final order if no petition for administrative review is filed. If a petition
for review is filed, the secretary or designee shall make the final adju-
dicative order.

REPEALER

The following sections of the Washington Administration Code are
repealed:

WAC 248-55-230 APPEAL OF REVOCATION.
WAC 248-55-250 FINAL DECISION BY SECRETARY.
WAC 248-55-260 JUDICIAL REVIEW.

Reviser's note: The typographical error in the above material ap-
peared in the original copy of the repealer and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 1919, filed 12/6/82)

WAC 248-59-030 ((APPEALPROCEDUBRE)) ADJUDICA-
TIVE PROCEEDING. (1) Any party affected by the decision of the
water supply and waste section of ((BSHSmmay-appeai-that)) the de-

partment has the rlggt to contest the decision ((w-rthm-twcnty—days
#)) in an adjudicative proceed-

ing. If no appeal is filed, the decision of the water supply and waste
section shall be final.

(2) ((Wpcafmst

)) A person contestmg a water
supply and waste sectlon decision shall within twenty—eight days of re-

ceipt of the decision:
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(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law involved;

(ii) The grounds for contesting the decision; and

(iii) A copy of the contested decision.

(3) The (( T

)) proceeding is governed by the Admin-
istrative Procedure Act (chapter 34.05 RCW), this chapter, and chap-
ter 248—-08 WAC. If a provision in this chapter conflicts with chapter
248-08 WAC, the provision in this chapter governs.

(4) Evidence not considered by the water supply and waste section
in making their decision shall not be admitted in the adjudicative pro-
ceeding unless agreed to by all parties.

(5) The administrative law and review judge shall not modify the
initial water supply and waste section decision unless the preponder-
ance of evidence shows that decision is substantially or legally in error.

REPEALER

The following sections of the Washington Administration Code are
repealed:

WAC 248-59-040
WAC 248-59-050
WAC 248-59-060
WAC 248-59-070
WAC 248-59-080

APPEAL HEARING.
APPEAL DECISION.
REVIEW BY SECRETARY.
DECISION OF SECRETARY.
JUDICIAL REVIEW.

Reviser's note: The typographical error in the above material ap-
peared in the original copy of the repealer and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 6, filed 10/16/68)

WAC 248-91-060 ((DEEISION—OF—THE DEPARTMENT))
NOTICE OF DECISION—ADJUDICATIVE PROCEEDING.

((After)) (1) The ((department-hasmade-a—decrstoncither-granting-or
denying-arequestforanmapprovatand-a—certification—of necessity;sard

dmsm—shaﬂ—consmutc—a—"wmcstcd—case”—wrﬂnn—the—mmg—of
chapter—34-04REW)) department's notice of a denial, suspension,

modification, or revocation of an approval and certificate of necessity
shall be consistent with RCW 43.20A. XXX and section 95, chapter
175, Laws of 1989. An applicant or certificate holder has the right to
an adjudicative proceeding to contest the decision.

(2) A certificate applicant or holder contesting a department certifi-
cate decision shall within twenty—eight days of receipt of the decision:

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law involved;

(ii) The grounds for contesting the department decision; and

(iii) A copy of the contested department decision.

(3) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

AMENDATORY SECTION (Amending Order 2668, filed 8/9/88)

WAC 248-25-010 LICENSURE—ADULT RESIDENTIAL
REHABILITATION CENTERS AND PRIVATE ADULT
TREATMENT HOMES. Centers and treatment homes shall obtain a
license under chapter 71.12 RCW. Chapter 248-25 WAC establishes
minimum licensing standards for the safety, adequate care, and treat-
ment of residents living in centers or treatment homes.

(1) Application for license.

(a) Applicants shall apply for a center or treatment home license on
forms furnished by the department. The owner or a legal representa-
tive of the owner shall sign the application.

(b) The applicant shall furnish to the department full and complete
information and promptly report any changes affecting the current ac-
curacy of such information as to:

(i) The identity of each officer and director of the corporation, if the
program is operated by legally incorporated entity, profit or nonprofit;
and

{72]

Washington State Register, [ssue 89-23

(ii) The identity of each partner,
partnership.

(2) Disqualified applicants.

(a) The department shall consider each and every individual named
in an application for a center or treatment home license, separately
and jointly, as applicants. If the department deems anyone disqualified
or unqualified in accordance with the law or these rules, a license may
be denied, suspended, or revoked.

(b) The department may deny, suspend, or revoke a license for fail-
ure or refusal to comply with the requirements and rules established
under provisions of chapter 71.12 RCW, and in addition, but not lim-
ited to, for any of the following:

(i) Obtaining or attempting to obtain a license by fraudulent means
or misrepresentation;

(ii) Permitting, aiding, or abetting the commission of an illegal act
on the premises of a center or treatment home;

(iii) Cruelty, abuse, neglect or assault, or indifference to the welfare
of any resident;

(iv) Misappropriation of the property of the resident;

(v) Failure or inability to exercise fiscal accountability and responsi-
bility toward the individual resident, the department, or the business
community.

(c) The department shall consider the ability of each individual
named in the license application prior to granting a license to
determine:

(i) Ability of each individual to operate the center or treatment
home in accordance with the law and these rules;

(it) If there is cause for denial of a license to an individual named in
the application for any of the following reasons:

(A) Previous denial of a license to operate a health or personal care
facility in Washington state or elsewhere, or

(B) Civil or eriminal conviction for operating a health or personal
care facility without a license, or

(C) Previous revocation or suspension of a license to operate a
health or personal care facility.

(d) The department shall deny a license for reasons listed in subsec-
tions (2)(c)(ii) of this section unless an applicant affirmatively estab-
lishes clear, cogent, and convincing evidence of ability to operate a
center or treatment home in full conformance with all applicable laws,
rules and regulations.

(3) Inspection of premises. Centers and treatment homes shall per-
mit the department to visit and examine the premises of centers and
treatment homes annually and as necessary to ascertain compliance
with chapter 71.12 RCW and chapter 248-25 WAC.

(4) Denial, suspension, or revocation of a license; adjudicative
proceeding.

(@) ((

Heense;)) The dcpartmenl shall issue a letter to an appllcam or licensee
stating the department is denying an application, or is suspending,
modifying, or revoking a license because:

(i) Findings upon inspection reveal failure or refusal of a center or
treatment home to comply with chapter 71.12 RCW and chapter 248~
25 WAC; and

(ii) The criteria in WAC 248-25-010 (2)(b) are satisfied; and

(iii) The health, safety, or welfare of residents is endangered.

(b) The department's notice of a dcmal suspension, modification, or
revocation ({
mg ""I“SF"': alpph:.ant or l'.'“"ls.“ "'lak“ aF |""]:" "unm.lt.: th:F dl:
tetter)) of a license shall be consistent with RCW 43.20A.XXX and
section 95, chapter 175, Laws of 1989. An applicant or license holder
has the right to an adJudlcauvc proceeding to contest the decision.

(c) ((Fhewrittenrrequest-forahearmg-may bemadetothe-Officeof
Heartngs;P-O—Box—2465-Olympia;— Washingtonr98564=2465—When
H"]':q"“: '°'l hearmg7s—maitcd l" ISha" b.:l "l cated-as—ha 'I"g| b:lcu

’

if the program is a legal

)) A license
applicant or holder contesting a department license decision shall
within twenty—eight days of receipt of the decision:

(i) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympta, WA 98504; and

(ii) Include in or with the application:

(A) A specific statement of the issue or issues and law involved;

(B) The grounds for contesting the department decision; and

(C) A copy of the contested department decision.
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(d) The (( i in)) proceed-
ing is governed by the Administrative Procedure Act (chapter 34.04
RCW), this chapter, and chapter ((+6=68)) 248-08 WAC. If a provi-
sion in this chapter conflicts with chapter 248-08 WAC, the provision
in this chapter governs.

(5) Submission of plans and programs for centers. Centers shall
submit the following with an application for license unless already on
file with the department:

(a) A written description of activities and functions containing, at a
minimum, information concerning services to be provided and opera-
tional methods to be used affecting the physical plant and facilities re-
quired by chapter 248-25 WAC;

(b) A plot plan showing street, driveways, water and sewage disposal
systems, the location of buildings on the site, and grade elevations
within ten feet of any building housing residents;

(c) Floor plans of each building housing residents with the following
information:

(i) Identification of each resident's sleeping room by use of a letter-
ing or numbering system, or some equivalent mechanism of
identification;

(ii) The usable square feet of floor space in each room;

(iii) The clear window glass area in each resident'’s sleeping room;

(iv) The height of the lowest portion of the ceiling in any resident's
sleeping room; and

(v) The floor elevations referenced to the grade level.

(6) New construction for centers.

(a) Centers shall submit the following to the department for review
when new construction is contemplated:

(i) A written description of activities and functions containing, at a
minimum, information concerning services to be provided and opera-
tional methods to be used affecting the physical plant and facilities re-
quired by these regulations;

(ii) Duplicate sets of preliminary plans drawn to scale and including:

(A) A plot plan showing streets, driveways, the water and sewage
disposal systems, grade and location of building or buildings on the
site; and

(B) The plans for each floor of the building or buildings, existing
and proposed, designating the functions of each room and showing all
fixed equipment.

((B)(iii) A((})) statement about:

(A) Source of the water supply;

(B) The method of sewage and garbage disposal; and

(C) A general description of construction and materials, including
interior finishes.

(b) Licensees and applicants shall start construction only after de-
partment receipt and approval of:

(i) Specifications and duplicate sets of final plans drawn to scale;

(ii) Specifications showing complete details to contractors for con-
struction of buildings; and

(iii) Plans and specifications including:

(A) Plot plans;

(B) Plans for each floor of each building designating the function of
each room and showing all fixed equipment and the planned location of
beds and other furniture in residents’ sleeping rooms;

(C) Interior and exterior elevations, building sections, and construc-
tion details;

(D) A schedule of floor, wall and ceiling finishes, and the types and
sizes of doors and windows;

(E) Plumbing, heating, ventilation, electrical systems, fire safety;
and

(F) Specifications fully describing workmanship and finishes.

(c) Centers shall make adequate provisions for safety and comfort of
residents as construction work takes place in or near occupied areas.

(d) Centers shall:

(i) Ensure all construction takes place in accordance with depart-
ment approved final plans and specifications;

(ii) Consult with the department prior to making any changes from
the approved plans and specifications;

(iii) Incorporate only department—approved changes into a construc-
tion project;

(iv) Submit modified plans or addenda on changes incorporated into
a construction project to the department file on the project even though
submission of the modified plans or addenda was not required by the
department prior to approval.

(e) The department may require submission of modified plans or
addenda for review prior to considering a proposed change or changes
for approval.
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(7) Compliance with other regulations.

(a) Centers shall comply with rules and regulations adopted by the
Washington state fire marshal under provisions of RCW 71.12.485.

(b) Centers involved in construction shall comply with the state
building code as required in chapter 19.27 RCW.

(c) Center compliance with chapter 248—-25 WAC does not exempt
it from compliance with codes under other state authorities or local
jurisdictions, such as state electrical codes or local zoning, building,
and plumbing codes.

(8) Posting of license. Centers shall post the license in a conspicuous
place on the premises.

(9) Transfer of ownership. A center shall transfer ownership or, if a
corporation, sell a majority of stock, only after the transferee has re-
ceived department approval of the license application and reported
change of center administrator.

(10) Exemptions.

(a) The secretary or designee may exempt a center or treatment
home from compliance with specified subsections of these regulations
when the department ascertains such exemptions may be made in an
individual case without jeopardizing the safety or health of the resi-
dents in a particular center or treatment home.

(b) Centers and treatment homes shall keep all written exemptions
granted by the department pursuant to chapter 248-25 WAC on file in
the center or treatment home.

AMENDATORY SECTION (Amending Order 2130, filed 8/3/84)

WAC 248-26-020 LICENSURE. (1) Application for license.

(a) An application for an alcoholism treatment facility license shall
be submitted on forms furnished by the department. An application
shall be signed by the owner of the facility, or his or her legal repre-
sentative, and the administrator.

(b) The applicant shall furnish to the department full and complete
information, and promptly report any changes.

(2) Disqualified applicants.

(a) Each and every individual named in an application for an alco-
holism treatment facility license shall be considered separately and
jointly as applicants and, if anyone be deemed unqualified by the de-
partment in accordance with the law or these rules and regulations, the
license may be denied, suspended, or revoked.

(b) A license may be denied, suspended, or revoked for failure or
refusal to comply with the requirements established by chapter 71.12
RCW or with these rules and regulations and, in addition, any of the
following:

(i) Obtaining or attempting to obtain a license by fraudulent means
or misrepresentation;

(ii) Permitting, aiding, or abetting the commission of any illegal act
on the premises of the alcoholism treatment facility;

(iii) Cruelty, assault, abuse, neglect, or indifference to the welfare of
any patient;

(iv) Misappropriation of the property of the patients; or

(v) Failure or inability to exercise fiscal accountability and responsi-
bility toward the individual patient, the department, or the business
community.

(c) Before granting a license to operate an alcoholism treatment fa-
cility, the department shall consider the ability of each individual
named in the application to operate the alcoholism treatment facility
in accordance with the law and these regulations. Individuals having
been previously denied a license to operate a health or personal care
facility in this state or elsewhere, or having been convicted civilly or
criminally of operating such a facility without a license, or having had
their license to operate such a facility suspended or revoked shall not
be granted a license unless to the satisfaction of the department they
affirmatively establish clear, cogent, and convincing evidence of their
ability to operate the alcoholism treatment facility, for which the li-
cense is sought, in full conformance with all applicable laws, rules, and
regulations.

(d) Individuals convicted of a felony, child abuse, and/or any crime
involving physical harm to another person, or individuals identified as
perpetrators of substantiated child abuse pursuant to chapter 26.44
RCW, shall be disqualified by reason of such conviction if such con-
viction is reasonably related to the competency of the person to exer-
cise responsibilities for ownership, operation, and/or administration of
an alcoholism treatment facility unless, to the satisfaction of the de-
partment, the individual establishes clear, cogent, and convincing evi-
dence of sufficient rehabilitation subsequent to such conviction or
abuse registry listing to warrant public trust.
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(3) Submission of plans. The following shall be submitted with an
application for license: PROVIDED HOWEVER, That whenever any
of the required plans are already on file with the department through
previous applications for license or construction approval, only plans
for portions or changes not on file need to be submitted.

(a) A plot plan showing streets, driveways, water and sewage dis-
posal systems, locations of buildings on the site, and grade elevations
within ten feet of any building where patients are to be housed.

(b) Floor plans of each building where patients are to be housed.
The floor plans shall provide the following information:

(i) Identification of each room by use of a system;

(ii) Identification of category of service intended for each room;

(iii) The usable square feet of floor space in each patient sleeping
room;

(iv) The clear window glass area in each patient's sleeping room;

(v) The height of the lowest portion of the ceiling in any patient's
sleeping room; and

(vi) Floor elevations referenced to the grade level.

(c) If new construction or remodeling is planned, requirements in
WAC 248-26-020(7) shall apply.

-(4) Classification or categories of alcoholism treatment services. For
the purpose of licensing, alcoholism treatment services provided by al-
coholism treatment facilitics shall be classified as follows:

(a) Alcoholism detoxification services are either acute or subacute
services required for the care and/or treatment of individuals intoxi-
cated or incapacitated by alcohol during the initial period the body is
cleared of alcohol and the individual recovers from the transitory ef-
fects of intoxication. Services include screening of intoxicated persons,
detoxification of intoxicated persons, counseling of alcoholics regarding
their illness to stimulate motivation to obtain further treatment, and
referral of detoxified alcoholics to other appropriate alcoholism treat-
ment programs.

(b) Alcoholism intensive inpatient treatment services are those ser-
vices provided to the detoxified alcoholic in a residential setting in-
cluding, as a minimum, limited medical evaluation and general health
supervision, alcoholism education, organized individual and group
counseling, discharge referral to necessary supportive services, and a
patient follow—through program after discharge.

(c) Alcoholism recovery house services are the provision of an alco-
hol—free residential setting with supporting services and social and rec-
reational facilities for detoxified alcoholics to aid their adjustment to
alcohol-free patterns of living and their engagement in occupational
training, gainful employment, or other types of community activities.

(d) Alcoholism long~term treatment services are long—term provi-
sion of a residential care setting providing a structural living environ-
ment, board, and room for alcoholics with impaired self-maintenance
capabilities needing personal guidance and assistance to maintain so-
briety and optimum health status.

(5) Authorization and designation of categories of alcoholism treat-
ment service.

(a) The license issued to an alcoholism treatment facility shall show
the category or categories of alcoholism treatment the facility is li-
censed to provide.

(b) For each category of alcoholism treatment service, the licensee
shall designate and maintain the particular category or categories of
service for which the department has shown approval on the license.

(c) If maintenance and operation are not in compliance with chapter
71.12 RCW or chapter 248-26 WAC, the department may deny, sus-
pend, or revoke authorization to provide a particular category of treat-
ment service.

(6) Posting of license. The license for an alcoholism treatment facil-
ity shall be posted in a conspicuous place on the premises.

(7) New construction.

(a) When new construction is planned, the following shall be sub-
mitted to the department for review:

(i) A written program containing, at a minimum, information con-
cerning services to be provided and operational methods to be used af-
fecting the extent of facilities required by these regulations.

(ii) Duplicate sets of preliminary plans for new construction drawn
to scale and including:

(A) A plot plan showing streets, driveways, the water and sewage
disposal systems, grade and location of building or buildings on the
site;

(B) Plans of each floor of the building or buildings, existing and
proposed, designating the function of each room and showing all fixed
equipment:

(iii) Preliminary plans shall be accompanied by a statement as to:
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(A) Source of the water supply;

(B) Method of sewage and garbage disposal; and

(C) A general description of construction and materials including
interior finishes.

(b) Construction shall not be started until duplicate sets of final
plans for new construction, drawn to scale, and specifications have
been submitted to and approved by the department. Final plans and
specifications shall show complete details to be furnished to contractors
for construction of buildings. These shall include:

(i) Plot plan;

(ii) Plans of each floor of the building or buildings designating the
function of each room and showing all fixed equipment;

(iii) Interior and exterior elevations, building sections, and construc-
tion details;

(iv) A schedule of floor, wall, and ceiling finishes, and the types and
sizes of doors and windows;

(v) Plumbing, heating, ventilating, and electrical systems; and

(vi) Specifications fully describing the workmanship and finishes.

(c) Adequate provisions shall be made for the safety and comfort of
patients if construction work takes place in or near occupied areas.

(d) All construction shall take place in accordance with the ap-
proved final plans and specifications.

(i) The department shall be consulted prior to making any changes
from the approved plans and specifications.

(ii) When indicated by the nature or extent of proposed changes, the
department may require the submission of modified plans or addenda
for review prior to considering proposed change or changes for
approval.

(iii) Only those changes approved by the department shall be incor-
porated into a construction project.

(iv) In all cases, modified plans or addenda on changes incorporated
into the construction project shall be submitted for the department's
file on the project even though it was not required these be submitted
prior to approval.

(8) Exemptions.

(a) The secretary or designee may exempt an alcoholism treatment
facility from compliance with parts of these regulations when it has
been found after thorough investigation and consideration such ex-
emption may be made in an individual case without jeopardizing the
safety or health of the patients in the particular alcoholism treatment
facility.

(b) The secretary or designee may, upon written application, allow
the substitution of procedures, materials, or equipment for those speci-
fied in these regulations when such procedures, materials, or equipment
have been demonstrated, to the satisfaction of the secretary, to be at
least equivalent to those prescribed.

(c¢) All exemptions or substitutions granted pursuant to the forego-
ing provisions shall be reduced to writing and filed with the department
and the alcoholism treatment facility.

(9) Compliance with other regulations.

(a) Rules and regulations adopted by the Washington state fire
marshal under provision of RCW 71.12.485 which are found in chap-
ter 212-40 WAC apply.

(b) If there is no local plumbing code, the Uniform Plumbing Code
of the International Association of Plumbing and Mechanical Officials,
1979 edition, shall be followed.

(c) Compliance with these regulations does not exempt an alcohol-
ism treatment facility from compliance with local and state electrical
codes or local zoning, building, and plumbing codes.

(10) Transfer of ownership. The possession or ownership of an alco-
holism treatment facility shall not be transferred until the transferee
has been notified by the department that the transferee's application
for license has been approved

(11) Denial, suspension, modification, or revocation of licenses or a
license aj;peal notlce, adjudicative_proceeding. ((Hpon—finding,—as—a

)

(a) When the department determines a facility has failed or refused

to comply with the requirements of chapter 71.12 RCW and/or these

rules ((and-regutations)), the department may deny, suspend, modify,
or revoke a license ((imaccordancewith- REW-34-64-176—Procedures

governing—hearings—under—these—regutations—shatt—be—im—accord—with
tor—t} ot hrrHbed ot : b
)). The department's notice of a

denial, suspension, modlﬁcatlon, or revocation of a license shall be
consistent with RCW 43.20A.XXX and section 95, chapter 175, Laws
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of 1989. An applicant or license holder has the right to an adjudicative
proceeding to contest the decision.

(b) A license applicant or holder contesting a department license
decision shall within twenty—eight days of receipt of the decision:

(i) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(ii) Include in or with the application:

(A) A specific statement of the issue or issues and law involved;

(B) The grounds for contesting the department decision; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-27-025 LICENSURE OF THE HOME HEALTH
AGENCY. (1) Persons operating home health agencies defined under
chapter 70.127 RCW shall submit applications and fees to the depart-
ment by July 1, 1989.

(2) After July 1, 1990, no person shall:

(a) Advertise, operate, manage, conduct, open, or maintain a home
health agency without first obtaining an appropriate license from the
department; or

(b) Use the words "home health agency,” "home health care ser-
vices," or "visiting nurse services" in its corporate or business name, or
advertise using such words unless licensed as a home health agency
under chapter 70.127 RCW.

(3) Applicants for a home health agency license shall:

(a) Submit a completed application and fee for initial license or re-
newal to the department on forms furnished by the department, in-
cluding signature of the owner or legal representative of the owner;

(b) Furnish to the department full and complete information as re-
quired by the department for the proper administration of department
requirements including:

(i) Evidence of current insurance including:

(A) Professional liability insurance coverage specified under RCW
70.127.080; and

(B) Public liability and property damage insurance coverage speci-
fied under RCW 70.127.080.

(ii) Information on organizational and governing structure and the
identity of the applicant, officers, directors, partners, managing em-
ployees, or owners of ten percent or more of the applicant's assets;

(iii) A list of counties where the applicant will operate;

(iv) A list of branch offices; and

(v) A list of services provided or offered.

(4) Agencies requesting license renewal shall submit a renewal ap-
plication and fee to the department.

(5) If the applicant or owner meets the requirements of this chapter
and chapter 70.127 RCW, the department shall issue or renew a li-
cense for the agency.

(6) The department shall:

(a) Deny a license if in the last five years the owner, applicant, offi-
cers, directors, partners, managing employees, or owners of ten percent
or more of the applicant's assets are found in a civil or criminal pro-
ceeding to have committed any act reasonably relating to the fitness of
any of the above persons to:

(i) Establish, maintain, or administer an agency; or

(ii) Provide care in the home of another.

(b) Provide a combination of applications and licenses and the re-
duction of individual license fees if an applicant applies for more than
one category of license under chapter 70.127 RCW;

(c) Establish fees to be paid under RCW 43.20B.110 and chapter
440-44 WAC, including providing for the reduction of individual li-
cense fees if an applicant applies for more than one category of license
under RCW 70.127.110;

(d) Prohibit transfer or reassignment of a license without thirty—
day—prior—notice to the department and department approval;

(e) Issue a license following approval of a new or current owner's
application;

(F) Conduct on-site reviews of the agency, which may include in-
home visits with consent of the patient, to determine compliance;

(g) Examine and audit records of the agency if the department has
reason to believe persons are providing care without an appropriate
license;
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(h) Provide for combined licensure inspections and audits for owners
holding more than one license under RCW 70.127.110;

(i) Give written notice of any violations, including a statement of
deficiencies observed;

(j) Inform the owner or applicant of the requirement to:

(i) Present a plan of correction to the department within ten work-
ing days; and

(ii) Comply within a specified time not to exceed sixty days.

(k) Allow the owner a reasonable period of time, not to exceed sixty
days, to correct a deficiency prior to assessing a civil penalty unless:

(i) The deficiency is an immediate threat to life, health, or safety; or

(ii) The owner fails to comply with any of the provisions under
WAC 248-27-045 (3)(a), (b), (c), (d), (¢), (), (8), (h), (i), and (j).

(1) Initiate disciplinary action, under RCW 70.127.170 and this
chapter, if the owner or applicant fails to comply.

(7) The department may:

(a) Issue a license effective for one year or less unless the license is
suspended or revoked;

(b) Inspect an agency and examine records at any time to determine
compliance with chapter 70.127 RCW and this chapter;

(c) Deny, suspend, modify, or revoke an agency license for failure to
comply with chapter 70.127 RCW or this chapter. ((Actions—to—deny;

3405 REWAdministrative ProcedureAct:))

(8) When a change of ownership is planned, the owner shall notify
the department, in writing, at least thirty days prior to the date of
transfer, including:

(a) Full name and address of the current owner and prospective new
owner;

(b) Name and address of the agency and new name under which the
agency will be operating, if known; and

(c) The date of the proposed change of ownership.

(9) The prospective new owner shall submit a new application for an
agency license with the fee at least thirty days prior to the change of
ownership.

(10) The agency shall inform the department, in writing, at the time
of opening or closing the agency or branch offices included in the
agency license.

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-27-035 LICENSE DEN!ALS—SUSPENSIONS—
MODIFICATIONS—REVOCATIONS. (1) The department may
deny, suspend, modify, or revoke a license or assess civil penalties, or
both, against the agency if an applicant, owner, officer, director, or
managing employee:

(a) Fails or refuses to comply with the provisions under chapter 70-
.127 RCW or this chapter;

(b) Continues to operate after the license is revoked or suspended
for cause without subsequent reinstatement by the department;

(c) Makes a false statement of a material fact in the application for
the license or data attached or in any record required by this chapter
or matter under investigation by the department;

(d) Refuses to allow representatives of the department to inspect any
part of the agency or books, records, or files required by this chapter;

(e) Willfully prevents or interferes with, or attempts to impede in
any way, the work of a representative of the department in the lawful
enforcement of chapter 70.127 RCW and this chapter;

(f) Willfully prevents or interferes with a representative of the de-
partment in the preservation of evidence of a violation under chapter
70.127 RCW or this chapter;

(g) Fails to pay or make arrangements to pay a civil monetary pen-
alty assessed by the department within ten days after the assessment
becomes final, as provided under WAC 248-27-045, Civil Fines;

(h) Uses false, fraudulent, or misleading advertising;

(i) Has repeated incidents of personnel performing services beyond
services authorized by the agency or law; or

(j) Misrepresents, or is fraudulent in an aspect of, the conduct of the
applicant's or owner's business.

(2) If the department finds the public health, safety, or welfare im-
peratively require emergency action, a license may be summarily sus-
pended pending proceedings for revocation or other action.




WSR 89-22-107

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-27-045 CIVIL FINES. (1) Following an on-site re-
view, in—home visit, or audit, the department shall give written notice
either in person or by personal service or certified mail, return receipt
requested, of any violation under chapter 70.127 RCW or this chapter.
The notice shall inform the owner or applicant as appropriate
including:

. (a) Describing the conditions of noncompliance;

(b) Specifying a reasonable time of compliance not to exceed sixty
days;

(c) Explaining the possibility of a violation subjecting the owner or
applicant to denial, revocation, modification, or suspension of the li-
cense, and/or civil fines; and

(d) Explaining the right of the owner or applicant to appeal.

(2) The department may assess civil monetary penalties in addition
to or in lieu of denial, suspension, modification, or revocation of a li-
cense if the owner fails to comply with a notice of violation.

(3) The department may assess civil monetary penalties not to ex-
ceed one thousand dollars per violation in any case where the depart-
ment finds the owner, applicant, officer, director, partner, managing
employee, or owner of ten percent or more of the applicant's or owner's
assets:

(a) Failed or refused to comply with requirements under chapter
70.127 RCW or this chapter;

(b) Continued to operate after the license was revoked or suspended
for cause and not subsequently reinstated by the department;

(¢) Has knowingly, or with reason to know, made a false statement
of a material fact in the:

(i) Application for the license; or

(ii) Data attached; or

(iii) Record required under chapter 70.127 RCW; or

(iv) Matter under investigation by the department.

(d) Refused to allow representatives of the department to inspect
any book, record, file, or part of the agency under this chapter;

(e) Willfully prevented, interfered with, or attempted to impede the
work of any representative of the department and the lawful enforce-
ment of a provision under chapter 70.127 RCW and this chapter;

(f) Willfully prevented or interfered with a representative of the de-
partment in the preservation of evidence of a violation under chapter
70.127 RCW or this chapter;

(g) Failed to pay or make arrangements to pay any civil monetary
penalty assessed by the department under chapter 70.127 RCW within
ten days after the assessment became final;

(h) Used false, fraudulent, or misleading advertising;

(i) Has repeated incidents of personnel performing services beyond
services authorized by the agency or law; or

(j) Misrepresented or was fraudulent in any aspect of the conduct of
the home health business.

(4) Failure to pay or make arrangements to pay civil monetary pen-
alties within ten days from the time the assessment becomes final may
result in denial, suspension, modification, or revocation of the license,
in addition to either the assessment of the penalties or to the assess-
ment of additional penalties.

((£5yFhe-department-shalt givewrittem motice to-the-owner-or-ap-
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AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-27-055 ((APPEAES—HEARKNGS)) LICENSE AC-
TION AND/OR CIVIL FINE—NOTICE—ADJUDICATIVE
PROCEEDING. (1) ((A-n—orwrrcr—or—a—pyhcam—agpmd—by)) The de-

partment's notice of a denial, suspension, modification, or revocation of

a llcense((—mmposrﬂowvf-a—tmi-pmhy—may-rcqucst-a—departmcm
hearing:

pending—if-the—stay—is—im—thepublic-nterestorforother—good—cause
shall be consistent with RCW 43.20A.XXX and section 95, chapter
175, Laws of 1989. An applicant or licensee holder has the right to an
adjudicative proceeding to contest the decision.

(2) The department's notice of imposition of a civil fine shall be
consistent with RCW 43.20A.XXX and section 96, chapter 175, Laws
of 1989. A person the department imposes a civil fine on has the right
to an adjudicative proceeding to contest the decision.

(3) A license applicant or holder or a person the department imposes
a civil fine on contesting a department decision shall within twenty—
eight days of receipt of the decision:

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504, and

(b) Include in or with the application:

(1) A specific statement of the issue or issues and law involved,

(ii) The grounds for contesting the department decision; and

(iii) A copy of the contested department decision.

(4) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If a
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provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

AMENDATORY SECTION (Amending Order 2338, filed 1/29/86)

WAC 248-29-020 LICENSURE. (1) Application for license—
Fee.

(a) An application for a childbirth center license shall be submitted
on forms furnished by the department. The application shall be signed
by the legal representative of the governing body.

(b) The applicant shall furnish to the department full and complete
information and promptly report any changes which would affect the
current accuracy of such information as to the identity of each officer
and director of the corporation, if the birth center is operated by a le-
gally incorporated entity, profit or nonprofit, and of each partner if the
birth center is operated through a legal partnership.

(c) Each application for license shall be accompanied by a license
fee as established by the department under RCW 43.20A.055: PRO-
VIDED, That no fee shall be required of charitable or nonprofit or
government—operated birth centers. Upon receipt of the license fee,
when required, the department shall issue a childbirth center license if
the applicant and the birth center facilities meet the requirements of
this chapter.

(2) License renewal—Limitations—Display.

(a) A license, unless suspended or revoked, shall be renewed
annually.

(i) Applications for renewal shall be on forms provided by the de-
partment and shall be filed with the department not less than ten days
prior to expiration.

(ii) Each application for renewal shall be accompanied by a license
fee as established by the department under RCW 43.20A.055.

(iii) The department shall inspect and investigate each childbirth
center as needed and at least annually to determine compliance with
standards herein (chapter 248-29 WAC) and applicable standards of
chapter 18.46 RCW.

(b) Each license shall be issued only for the premises and persons
named. Licenses shall be transferrable or assignable only with written
approval by the department.

(c) Licenses shall be posted in a conspicuous place on the licensed
premises.

(3) ((ftcense=))Denial, suspension, modification, revocation of a
license; notice; adjudicative proceeding.

(a) The department may, if the interests of the clients so demand,
deny, suspend, or revoke a license when there has been failure or re-
fusal to comply with the requirements ((established-in—chapter-248=29
WAEC-orapplicabte-sections)) of chapter 18.46 RCW((;-imaccordance
mth—RGW—l-B#G-OSO—and—chaptcr—}*e*ReW)) and/or these rules.

The department's notice of a denial, suspension, modification, or revo-
cation of a license shall be consistent with RCW 43.20A.XXX and
section 95, chapter 175, Laws of 1989. An applicant or license holder
has the right to an adjudicative proceeding to contest the decision.

(b) A license applicant or_holder contesting a department license
decision shall within twenty—eight days of receipt of the decision:

(i) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(ii) Include in or with the application:

(A) A specific statement of the issue or issues and law involved;

(B) The grounds for contesting the department decision; and

(C) A copy of the contested department decision.

(c) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248-08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

(4) New construction—Major alterations.

(a) When new construction or major alteration is contemplated, the
following shall be submitted to the department for review:

(i) A written program containing, at a minimum, information con-
cerning services to be provided and operational methods to be used
which will affect the extent of facilities required by these regulations;

(ii) Duplicate sets of preliminary plans which are drawn to scale and
include: A plot plan showing streets, driveways, water, and sewage dis-
posal systems, grade and location of the building or buildings on the
site; the plans for each floor of each building, existing and proposed,
which designate the functions of each room and show all fixed equip-
ment. The preliminary plans shall be accompanied by a statement as to
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the source of water supply and the method of sewage and garbage dis-
posal and a general description of construction and materials, including
interior finishes.

(b) Construction shall not be started until duplicate sets of final
plans (drawn to scale) and specifications have been submitted to and
approved by the department. Final plans and specifications shall show
complete details to be furnished to contractors for construction of
buildings or major alterations in existing buildings. These shall include:

(i) Plot plans;

(ii) Plans for each floor of each building which designate the func-
tion of each room and show all fixed equipment and the planned loca-
tion of beds and other furniture;

(iii) Interior and exterior elevations, building sections, and construc-
tion details;

(iv) Schedule of floors, wall, and ceiling finishes, and the types and
sizes of doors and windows; plumbing, heating, ventilation, and electri-
cal systems; and

(v) Specifications which fully describe workmanship and finishes.

(c) Adequate provisions shall be made for the safety and comfort of
clients as construction work takes place in or near an occupied area.

(d) Construction shali take place in accordance with approved final
plans and specifications. Only those changes which have been approved
by the department may be incorporated into the construction project.
Modified plans, additions, or changes incorporated into the construc-
tion project shall be submitted to the department for the department
file on the project.

(5) Compliance with other regulations.

(a) Applicable rules and regulations adopted by the Washington
state fire marshal.

(b) If there is no local plumbing code, the Uniform Plumbing Code
of the National Association of Plumbing and Mechanical Officials
shall be followed.

(c) Compliance with these regulations does not exempt birth centers
from compliance with the local and state electrical codes or local fire,
zoning, building, and plumbing codes.

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-31-025 LICENSURE OF THE HOSPICE AGEN-
CY. (1) Persons operating hospice agencies defined under chapter 70-
.127 RCW shall submit applications and fees to the department by
July 1, 1989.

(2) After July 1, 1990, no person shall:

(a) Advertise, operate, manage, conduct, open, or maintain a hos-
pice agency without first obtaining an appropriate license from the de-
partment; or

(b) Use the words "hospice agency" or "hospice care” in its corpo-
rate or business name, or advertise using such words unless licensed as
a hospice agency under chapter 70.127 RCW.

(3) Applicants for a hospice agency license shall:

(a) Submit a completed application and fee for initial license or re-

newal to the department on forms furnished by the department, in-
cluding signature of the owner or legal representative of the owner;
(b) Furnish to the department full and complete information as re-

quired by the department for the proper administration of department
requirements including:

(i) Evidence of current insurance including:

(A) Professional liability insurance coverage specified under RCW
70.127.080; and

(B) Public liability and property damage insurance coverage speci-
fied under RCW 70.127.080.

(ii) Information on organizational and governing structure and the
identity of the applicant, officers, directors, partners, managing em-
ployees, or owners of ten percent or more of the applicant's assets;

(iit) A list of counties where the applicant will operate;

(iv) A list of branch offices; and

(v) A list of services provided or offered.

(4) Agencies requesting license renewal shall submit a renewal ap-
plication and fee to the department.

(5) If the applicant or owner meets the requirements of this chapter
and chapter 70.127 RCW, the department shall issue or renew a li-
cense for the agency.

(6) The department shall:

(a) Deny a license if in the last five years the owner, applicant, offi-
cers, directors, partners, managing employees, or owners of ten percent
or more of the applicant's assets are found in a civil or criminal pro-
ceeding to have committed any act reasonably relating to the fitness of
any of the above persons to:



WSR 89-22-107

(i) Establish, maintain, or administer an agency; or

(ii) Provide care in the home of another.

(b) Provide for a combination of applications and licenses and the
reduction of individual license fees if an applicant applies for more
than one category of license under chapter 70.127 RCW;

(c) Establish fees to be paid under RCW 43.20B.110 and chapter
440-44 WAC, including providing for the reduction of individual li-
cense fees if an applicant applies for more than one category of license
under RCW 70.127.110;

(d) Prohibit transfer or reassignment of a license without thirty days
prior notice to the department and department approval;

(e) Issue a license following approval of a new or current owner's
application;

(f) Conduct on-site reviews of the agency, which may include in—
home visits with the consent of the patient, to determine compliance;

(g) Examine and audit records of the agency if the department be-
lieves a person is providing care without an appropriate license;

(h) Provide for combined licensure inspections and audits for owners
holding more than one license under RCW 70.127.110;

(i) Give written notice of any violations, including a statement of
deficiencies observed;

(j) Inform the owner or applicant of the requirement to:

(i) Present a plan of correction to the department within ten work-
ing days; and

(ii) Comply within a specified time not to exceed sixty days.

(k) Allow the owner a reasonable period of time, not to exceed sixty
days, to correct a deficiency prior to assessing a civil penalty unless:

(i) The deficiency is an immediate threat to life, health, or safety; or

(ii) The owner fails to comply with any of the provisions of WAC
248-31-045 (3)(a), (b), (c), (d), (e), (1), (g), (h), (i), and (j).

(1) Initiate disciplinary action, under RCW 70.127.170 and this
chapter, if the owner or applicant fails to comply.

(7) The department may:

(a) Issue a license effective for one year or less unless the license is
suspended or revoked;

(b) Inspect an agency and examine records at any time to determine
compliance with chapter 70.127 RCW and this chapter; and

(c) Deny, suspend, modify, or revoke an agency license for failure to
comply with chapter 70.127 RCW and this chapter. ((Actions-to-deny;
3405 REWAdministrativeProcedure7ret:))

(8) When a change of ownership is planned, the owner shall notify
the department, in writing, at least thirty days prior to the date of
transfer, including:

(a) Full name and address of the current owner and prospective new
owner;

(b) Name and address of the agency and new name under which the
agency will be operating, if known; and

(c) The date of the proposed change of ownership.

(9) The prospective new owner shall submit a new application for an
agency license with the fee at least thirty days prior to the change of
ownership.

(10) The agency shall inform the department, in writing, at the time
of opening or closing the agency or branch offices included in the
agency license.

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-31-035 LICENSE DENIALS—SUSPENSIONS—
MODIFICATIONS—REVOCATIONS. (1) The department may
deny, suspend, modify, or revoke a license or assess civil penalties, or
both, against the agency if an applicant, owner, officer, director, or
managing employee:

(a) Fails or refuses to comply with the provisions under chapter 70-
.127 RCW or this chapter;

(b) Continues to operate after the license is revoked or suspended
for cause without subsequent reinstatement by the department;

(c) Makes a false statement of a material fact in the application for
the license or data attached or in any record required by this chapter
or matter under investigation by the department;

(d) Refuses to allow representatives of the department to inspect any
part of the agency or books, records, or files required by this chapter;

(e) Willfully prevents or interferes with, or attempts to impede in
any way, the work of a representative of the department in the lawful
enforcement of chapter 70.127 RCW and this chapter;

(f) Willfully prevents or interferes with a representative of the de-
partment in the preservation of evidence of a violation under chapter
70.127 RCW or this chapter;
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(g) Fails to pay or make arrangements to pay a civil monetary pen-
alty assessed by the department within ten days after the assessment
becomes final, as provided under WAC 248-27-045, Civil Fines;

(h) Uses false, fraudulent, or misleading advertising;

(i) Has repeated incidents of personnel performing services beyond
services authorized by the agency or law; or

(j) Misrepresents, or is fraudulent in an aspect of, the conduct of the
applicant's or owner's business.

(2) If the department finds the public health, safety, or welfare im-
peratively require emergency action, a license may be summarily sus-
pended pending proceedings for revocation or other action.

’

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-31-045 CIVIL FINES. (1) Following an on-site re-
view, in—home visit, or audit, the department shall give written notice
cither in person or by personal service or certified mail, return receipt
requested, of any violation under chapter 70.127 RCW or this chapter.
The notice shall inform the owner or applicant as appropriate
including:

(a) Describing the conditions of noncompliance;

(b) Specifying a reasonable time of compliance not to exceed sixty
days;

(c) Explaining the possibility of a violation subjecting the owner or
applicant to denial, revocation, modification, or suspension of the li-
cense, and/or civil fines; and

(d) Explaining the right of the owner or applicant to appeal.

(2) The department may assess civil monetary penalties in addition
to or in lieu of denial, suspension, modification, or revocation of a li-
cense if the owner fails to comply with a notice of violation.

(3) The department may assess civil monetary penalties not to ex-
ceed one thousand dollars per violation in any case where the depart-
ment finds the owner, applicant, officer, director, partner, managing
employee, or owner of ten percent or more of the applicant's or owner's
assets:

(a) Failed or refused to comply with requirements under chapter
70.127 RCW or this chapter;

(b) Continued to operate after the license was revoked or suspended
for cause and not subsequently reinstated by the department;

(c) Has knowingly, or with reason to know, made a false statement
of a material fact in the:

(i) Application for the license; or

(ii) Data attached; or

(iii) Record required under chapter 70.127 RCW; or

(iv) Matter under investigation by the department.

(d) Refused to allow representatives of the department to inspect
any book, record, file, or part of the agency under this chapter;

(e) Willfully prevented, interfered with, or attempted to impede the
work of any representative of the department and the lawful enforce-
ment of a provision under chapter 70.127 RCW and this chapter;

() Willfully prevented or interfered with a representative of the de-
partment in the preservation of evidence of a violation under chapter
70.127 RCW or this chapter;

(g) Failed to pay or make arrangements to pay any civil monetary
penalty assessed by the department under chapter 70.127 RCW within
ten days after the assessment became final;

(h) Used false, fraudulent, or misleading advertising;

(i) Has repeated incidents of personnel performing services beyond
services authorized by the agency or law; or

(j) Misrepresented or was fraudulent in any aspect of the conduct of
the agency business.
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(4) Failure to pay or make arrangements to pay civil monetary pen-
alties within ten days from the time the assessment becomes final may
result in denial, suspension, modification, or revocation of the license,
in addition to either the assessment of the penalties or to the assess-
ment of additional penalties.

((£5)Fhe—department-—shat-give-writtennoticetotheownerorap=-

E-.‘: A I i l l. . F l ! x .)) ’

AMENDATORY SECTION (Amending Order 2790, filed 6/7/89)

WAC 248-31-055 ((APPEAES—HEARINGS)) LICENSE AC-
TION AND/OR CIVIL FINE—NOTICE—ADJUDICATIVE

PROCEEDING. (1) ((Anowner—orappticant—aggrieved—by—the—de-
partment's-deniat-suspension,-modificatiom—or-revocationrof-a-ticense;
)

The department's notice of a demal suspension, modification, or revo-
cation of a license shall be consistent with RCW 43.20A. XXX and
section 95, chapter 175, Laws of 1989. An applicant or license holder
has the right to an adjudlcauve proceedmg to contest the decxslon

(2) ((

Btympia;—Washingtom—98564=2465)) The department s notlce of i 1m-
position of a civil fine shall be consistent with RCW 43.20A. XXX and
section 96, chapter 175, Laws of 1989. A person the department im-
poses a civil fine on has the right to an adjudicative proceeding to con-
test the decision.

(3) ((Fhe-departmrent-shatt:
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) A
license applicant or holder or a person the department imposes a civil
fine on contesting a department decision shall within twenty—eight days
of receipt of the decision:

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the Office of Appeals, P.O. Box
2465, Olympia, WA 98504; and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law involved;

(ii) The grounds for contesting the department decision; and

(iii) A copy of the contested department decision.

(4) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter 248—08 WAC. If a
provision in this chapter conflicts with chapter 248-08 WAC, the pro-
vision in this chapter governs.

WSR 89-23-001
PERMANENT RULES
SUPERINTENDENT OF PUBLIC INSTRUCTION
[Order 15—Filed November 2, 1989, 4:05 p.m.]

Date of Adoption: September 8, 1989.
Purpose: To comply with new APA requirements.
Citation of Existing Rules Affected by this Order:
Readopting chapters 392-101, 392-168, 392-171, 392—
190 and 392-137 WAC.
Statutory Authority for Adoption: RCW 34.05.220
[(1)](a) and chapter 392-137 WAC.
Pursuant to notice filed as WSR 89-16-012 on July
21, 1989.
Effective Date of Rule: Thirty—one days after filing.
November 2, 1989
Judith A. Billings
Superintendent of
Public Instruction

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 83-5,
filed 8/17/83)

WAC 392-101-001 AUTHORITY. The authority
for this chapter is RCW ((34:64:620)) 34.05.220 which
authorizes the superintendent of public instruction to
adopt rules governing the formal and informal proce-
dures prescribed or authorized by chapter ((34-04)) 34-
.05 RCW.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 83-5,
filed 8/17/83)

WAC 392-101-005 ADMINISTRATIVE PRAC-
TICES REGARDING HEARINGS AND RULE
PROCEEDINGS. The superintendent of public instruc-
tion is governed by the state Administrative Procedure
Act, chapter ((34:64)) 34.05 RCW, the Washington
State Register Act, chapter 34.08 RCW, and the state
office of Administrative Hearings Act, chapter 34.12
RCW. These acts govern the conduct of "rule” making
proceedings and the conduct of "contested case" hear-
ings as these terms are defined in RCW ((34:64:610))
34.05.010 (2) and (3). Appearances in representative
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capacities before the superintendent of public instruc-
tion; the procedures and conditions governing petitions
for declaratory rulings or the adoption, amendment, or
repeal of a rule; and, the standards, procedures and con-
ditions governing the conduct of contested case hearings
and proceedings by or before the superintendent of pub-
lic instruction shall be as set forth in rules of the state
code reviser and the office of administrative hearings as
now or hereafter amended. The rules of the code reviser
are currently set forth in chapters 1-08 and ((+=12)) 1-
21 WAC. The rules of the office of administrative hear-
ings are currently set forth in chapter 10-08 WAC.

All other regulatory actions and hearings conducted
by the superintendent of public instruction may be con-
ducted informally at the discretion of the superintendent.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-105 AUTHORITY. The authority
for this chapter is RCW 28A.02.100 which authorizes
the superintendent of public instruction to receive and
administer federal funds on behalf of school districts of
the state of Washington in compliance with applicable
rules and regulations.

READOPTED SECTION (Readopting Order 8813,
filed 4/18,88)

WAC 392-168-110 PURPOSE. The purpose of
this chapter is to ensure compliance by the state of
Washington with 34 CFR 76.780 through 782, Depart-
ment of Education regulations governing state—adminis-
tered federal grant programs, and with the Hatch
Amendment.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-115 APPLICABILITY. This chap-
ter shall apply to federal programs administered by the
superintendent of public instruction and listed in 34
CFR 76.1(b):

(1) Title III-A of the National Defense Education
Act of 1958, Strengthening Instruction in Academic
Subjects in Public Schools;

(2) Title 1V of Public Law 96-511, Emergency Im-
migrant Education Program;

(3) Title II, Sections 201-206, 208-211, and 213 of
the Education for Economic Security Act, State Grants
for Strengthening the Skills of Teachers and Instruction
in Mathematics, Science, Foreign Languages, and Com-
puter Learning;

(4) Part B of the Education of the Handicapped Act,
Assistance to States for Education of Handicapped
Children;

(5) Section 619 of the Education of the Handicapped
Act, Incentive Grants;

(6) Part A of Title I of the Vocational Education Act,
State Vocational Education Program;

(7) Career Education Incentive Act (except Sections
10, 11, and 12) Career Education—State Allotment
Program; and
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(8) Adult Education Act (except Sections 309, 314,
317, and 318), State Adult Education Program:

(9) PROVIDED, That pursuant to 34 CFR 76.1(c),
this chapter shall not apply to programs authorized un-
der Chapter 1 and Chapter 2 of the Education Consoli-
dation and Improvement Act of 1981:

(a) Chapter 1—Financial Assistance to Local Educa-
tional Agencies to Meet the Special Educational Needs
of Educationally Deprived Children, Grants to State
Educational Agencies for Program to Meet the Special
Educational Needs of Migratory Children, Grants to
State Agencies for Programs to Meet the Special Edu-
cation Needs of Children in Institutions for Neglected or
Delinquent Children, State—operated Programs for
Handicapped Children; and

(b) Chapter 2—Consolidation of Federal Programs
for Elementary and Secondary Education:

(10) PROVIDED FURTHER, That any additional
complaint procedure requirements of particular pro-
grams shall be applicable to those programs in addition
to the basic citizen complaint procedure described in this
chapter.

READOPTED SECTION (Readopting Order 8813,
filed 4/18/88)

WAC 392-168-120 DEFINITION—HATCH
AMENDMENT. As used in this chapter, the term the
"Hatch Amendment" means section 439 of the General
Education Provisions Act (GEPA), "Protection of Pupil
Rights" which provides that:

(1) Parents or guardians of children involved in a re-
search or experimentation project supported with federal
funds shall have a right to inspect instructional materials
used in connection with the project; and

(2) No student in such a project shall be required to
submit to psychiatric or psychological examination, test-
ing, or treatment which might reveal specified personal
information without the consent of an adult or emanci-
pated minor student or, for other minor students, with-
out prior written parental consent.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-125 DEFINITION—COM-
PLAINT. As used in this chapter, the term "complaint”
means a written allegation, signed by the complainant,
that the state, a local school district, an educational ser-
vice district, or other subgrantee receiving federal funds
has systematically violated a federal statute or regula-
tion or a state regulation that applies to a federal pro-
gram covered under this chapter.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-130 DEFINITION—OTHER
SUBGRANTEE. As used in this chapter, the term
"other subgrantee” means the government, nonprofit, or
other legal entity to which the state as grantee awards a
subgrant, and which is accountable to the state for the
use of the funds provided. The subgrantee is the entire
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legal entity even if only a particular component of the
entity is designated in the subgrant award document.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-135 RIGHT TO REGISTER A
COMPLAINT. Any individual, entity, or organization
may register a complaint: PROVIDED, That a com-
plaint filed pursuant to the Hatch Amendment may be
filed only by a student or parent or guardian of a student
directly affected by the alleged violation: PROVIDED
FURTHER, That if a parent or adult student has also
filed an individualized complaint which constitutes the
basis in whole or in part for initiation of a due process
special education hearing pursuant to WAC 392-171-
531, a citizen complaint by such person regarding sys-
temic noncompliance shall be held in abeyance until the
hearing has been concluded.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-140 CONTENTS OF COM-
PLAINT. A complaint filed under this chapter shall be
in writing, signed by the complainant, and shall include:

(1) A statement that the state, a local school district,
an educational service district, or other subgrantee has
violated one or more requirements of federal statutes or
regulations or state regulations that apply to a federal
program;

(2) The facts on which the statement is based;

(3) The name and address of the complainant; and

(4) In the case of a complaint alleging a violation by
an entity other than the state and filed directly with the
superintendent of public instruction, the name and ad-
dress of the allegedly offending entity.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-145 PROCEDURE FOR FILING
A COMPLAINT. The procedure for filing a complaint
shall be as follows:

(1) A complaint alleging a violation by a local school
district, an educational service district, or other sub-
grantee shall be filed directly with a responsible official
of the local school district, an educational service dis-
trict, or other subgrantee: PROVIDED, That a com-
plaint alleging a violation by an entity other than the
state may be filed directly with the superintendent of
public instruction at the complainant's discretion.

(2) A complaint against a local school district, an ed-
ucational service district, or other subgrantee filed di-
rectly with the superintendent of public instruction shall
be referred back to the allegedly offending entity for ac-
tion pursuant to this chapter.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)
WAC 392-168-150 COMPLAINT DIRECTED

TO A SCHOOL DISTRICT, AN EDUCATIONAL
SERVICE DISTRICT, OR OTHER SUBGRANTEE
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AND DESIGNATION OF RESPONSIBLE EM-
PLOYEE. The chief officer of each local school district,
an educational service district, or other subgrantee shall
designate at least one employee to monitor and coordi-
nate the entity's compliance with this chapter. Such em-
ployee shall also be charged with the responsibility for
investigating any complaint(s) communicated to the en-
tity pursuant to WAC 392-168-145.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-155 INVESTIGATION OF AND
RESPONSE TO COMPLAINTS AGAINST A
SCHOOL DISTRICT, EDUCATIONAL SERVICE
DISTRICT, OR OTHER SUBGRANTEE. Investiga-
tion of and response to a complaint shall be as follows:

(1) Upon receipt of a properly filed complaint, the
employee(s) designated pursuant to WAC 392-168-150
shall investigate the alleged violations.

(2) Upon completion of the investigation, the desig-
nated employee(s) shall provide the responsible official
of the entity with a written report of the results of the
investigation. Said officials shall respond in writing to
the complainant no later than twenty calendar days after
the date of receipt by the entity of such complaint.

(3) The response to the complainant shall clearly state
either:

(a) That the entity denies the allegations contained in
the complaint and the basis for such denial; or

(b) The reasonable corrective action deemed necessary
to correct the violation: PROVIDED, That any such
corrective measures shall be instituted as expeditiously
as possible but in no event later than thirty calendar
days following the date of the response to the
complainant.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-160 APPEAL TO THE SUPER-
INTENDENT OF PUBLIC INSTRUCTION OF A
LOCAL SCHOOL DISTRICT, EDUCATIONAL
SERVICE DISTRICT, OR OTHER SUBGRANTEE
DECISION. The complainant shall have the following
right of appeal:

(1) In the event a complainant remains aggrieved with
the written decision of a local school district, an educa-
tional service district, or other subgrantee, or upon fail-
ure or refusal of such entity to respond to a properly
filed complaint, the complainant may, in writing, appeal
the decision to the superintendent of public instruction
or, in the case of a failure or refusal to respond, may
register the complaint directly with the superintendent:
PROVIDED, That upon the refusal of the local school
district, educational service district, or other subgrantee
to grant a request of the parent (or adult student) for a
due process special education hearing made in conform-
ance with WAC 392-171-531, the parent (or adult stu-
dent) may register the complaint with the superintend-
ent of public instruction.

(2) The written notice of appeal must be received by
the superintendent of public instruction on or before the
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fifteenth day after the date the complainant received the
written response of the local school district, educational
service district, or other subgrantee pursuant to WAC
392-168-155; or in the case of a failure or refusal to re-
spond to a complaint, a written notice registering the
complaint must be received by the superintendent of
public instruction on or before the thirty—fifth day after
the citizen registered the complaint with the entity.

(3) In the case of a local school district, an educa-
tional service district, or other subgrantee's refusal to
grant a request of a parent (or adult student) for a spe-
cial education hearing made in conformance with WAC
392-171-531, a written notice registering the complaint
must be received by the superintendent of public in-
struction on or before either the fifteenth day after the
date the parent (or adult student) received notice of such
entity's refusal to grant a hearing or on or before the
fifteenth day after the expiration of the time period for
rendering a final decision pursuant to a request for a
hearing (i.e., forty—five days after the date of receipt of a
request for a hearing), whichever occurs first.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-165 CONTENT OF APPEAL
NOTICE. The appeal notice shall set forth:

(1) A statement of the portion(s) of the local school
district, educational service district, or other
subgrantee's decision which is appealed or, in the case of
a failure or refusal to respond, a statement so indicating;
and

(2) The relief or remedy requested by the complain-
ant/appellant.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-170 ACTIONS BY SUPERIN-
TENDENT OF PUBLIC INSTRUCTION IN RE-
SPONSE TO NOTICES OF APPEAL AND NOTIC-
ES REGISTERING COMPLAINTS. The superintend-
ent of public instruction shall respond in the following
manner to appeals and direct complaints:

(1) The superintendent of public instruction shall in-
vestigate the allegation(s) contained in a written notice
of appeal or a written notice registering the complaint
that is deemed to be of substance and make a decision
no later than fifteen calendar days after the receipt of a
written appeal or no later than sixty calendar days after
receipt of a complaint registered directly with the super-
intendent of public instruction by a citizen. Investiga-
tions carried out pursuant to this section may be per-
formed on-site as necessary.

(2) If the investigation reveals that there is merit to
the allegation(s), the superintendent of public instruction
shall provide for negotiations, or technical advice and
assistance, or other remedial action in an attempt to en-
sure compliance with this chapter and/or state and/or
federal laws and regulations: PROVIDED, That any
corrective measures deemed necessary shall be instituted
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no later than ten calendar days following the decision of
the superintendent of public instruction.

(3) If compliance by a local school district, educa-
tional service district, or other subgrantee is not achieved
pursuant to subsection (2) of this section, the superin-
tendent of public instruction shall initiate funding with-
holding, fund recovery, or any other sanction deemed
appropriate.

(4) In the event a complainant, local school district,
educational service district, or other subgrantee remains
aggrieved with the decision of the superintendent of
public instruction, either party may appeal the decision
to the secretary, department of education.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-175 COMPLAINTS AGAINST
THE SUPERINTENDENT OF PUBLIC INSTRUC-
TION—DESIGNATION OF RESPONSIBLE
EMPLOYEE(S). (1) A complaint alleging a violation
by the superintendent of public instruction shall be filed
directly with the superintendent of public instruction in
the form specified in WAC 392-168-140.

(2) The superintendent of public instruction shall des-
ignate at least one office of the agency to monitor and
coordinate the agency's compliance with this chapter,
which shall include ensuring that investigation of any
complaint is conducted expeditiously and thoroughly.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-180 COMPLAINTS AGAINST
THE SUPERINTENDENT OF PUBLIC INSTRUC-
TION—INVESTIGATION OF AND RESPONSE TO
COMPLAINTS. (1) The staff responsible for investi-
gating the alleged violation shall commence investigation
within ten days of receipt of the complaint by the super-
intendent of public instruction.

(2) Investigation by the superintendent of public in-
struction may include on-site investigations as
appropriate.

(3) Upon completion of the investigation, investigating
staff shall provide the superintendent of public instruc-
tion with a written report on the results of the
investigation.

(4) The superintendent of public instruction shall re-
spond in writing to the complainant as expeditiously as
possible but in no event later than sixty calendar days
after the date of receipt of such complaint by the super-
intendent of public instruction.

(5) The response shall clearly state either:

(a) That the complaint is without merit, the allega-
tions are denied, and the basis for such denial; or

(b) The reasonable corrective measures deemed nec-
essary to correct any violation: PROVIDED, That any
such corrective measures deemed necessary shall be in-
stituted as expeditiously as possible but in no event later
than thirty calendar days following the date of the re-
sponse to the complainant.
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READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-185 WAIVER OF TIMELINES.
(1) Timelines established in this chapter may be waived
by mutual consent in writing of both complainant and
local school district or other subgrantee. Such waiver of
timelines shall be communicated within ten days to the
appropriate division, superintendent of public instruc-
tion, by the entity named in the complaint.

(2) An extension of time limits applicable to actions
by the superintendent of public instruction shall be
waived by mutual consent of the complainant and the
superintendent of public instruction: PROVIDED, That
if exceptional circumstances exist with respect to a par-
ticular complaint, the superintendent of public instruc-
tion may unilaterally extend the timelines for cause upon
written notice to the parties.

READOPTED SECTION (Readopting Order 88-13,
filed 4/18/88)

WAC 392-168-190 APPEAL TO THE SECRE-
TARY OF EDUCATION IN COMPLAINTS
AGAINST THE SUPERINTENDENT OF PUBLIC
INSTRUCTION. In the event that a complainant re-
mains aggrieved with the response of the superintendent
of public instruction, the complainant may file an appeal
directly with the secretary, Department of Education.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-295 AUTHORITY. The authority
for this chapter is RCW 28A.13.070(7) which author-
izes the superintendent of public instruction to promul-
gate rules and regulations to implement chapter 28A.13
RCW. Such authority is supplemented by RCW 28A-
.02.100 which authorizes the superintendent of public
instruction to receive federal funds in accordance with
the provisions of federal law.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-300 PURPOSES. The purposes of
this chapter are:

(1) To implement chapter 28A.13 RCW in a manner
that is compatible also with the federal Education for
All Handicapped Children Act, 20 United States Code
(USC) section 1401 et seq. (PL 94-142);

(2) To assure that all handicapped students as defined
in this chapter have an opportunity for a free and ap-
propriate education at public expense (i.e., free special
education and related services) to meet their unique
needs;

(3) To assure that the rights of handicapped students
and their parents are protected;

(4) To assist school districts and others to provide for
the education of all handicapped students;

(5) To assess and assure the effectiveness of efforts to
educate handicapped students; and
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(6) To be applicable to all handicapped education
programs established pursuant to law and operated by
the common school districts or on behalf of the common
school districts, including the state residential school
programs established and operated pursuant to RCW
28A.58.770 et seq.

READOPTED SECTION (Readopting Order 11-78,
filed 10/31/78)

WAC 392-171-305 ADVISORY COUNCIL. (1)
Council established—The special education state adviso-
ry council is hereby established in order to help facilitate
the provision of special education and related services to
meet every handicapped student's unique needs, abilities,
and limitations.

(2) Membership—The membership of the council
shall include at least one representative of each of the
following groups or entities:

(a) Handicapped individuals;

(b) Teachers of handicapped students;

(c) Parents of handicapped students;

(d) Local administrators of special
programs;

(e) Support services personnel;

(f) Superintendents;

(g) Principals;

(h) Nonpublic schools serving handicapped students;

(i) School directors;

(j) Institutions of higher education;

(k) Department of social and health services;

(1) The medical profession; and

(m) Other individuals or groups as may hereafter be
designated and approved by the superintendent of public
instruction.

(3) Functions—The council's purposes are:

(a) To advise the superintendent of public instruction
and make recommendations on all matters related to
special education and specifically advise the superin-
tendent of unmet needs within the state in the education
of handicapped students;

(b) Comment publicly on the state's annual program
plan, state rules regarding the education of handicapped
students, and the procedures for distribution of funds;
and

(c) Assist the state in developing and reporting such
information and evaluations as may assist the federal
government.

(4) Organization—The council shall conduct its af-
fairs in accordance with bylaws approved by the super-
intendent of public instruction. To assure that maximum
information and recommendations are provided to the
superintendent of public instruction, the state advisory
council shall have the authority to recommend the de-
sign of its organization and to appoint subcommittees
from its membership for carrying out council responsi-
bilities. Ad hoc subcommittees with membership other
than council members may be appointed: PROVIDED,
That the superintendent of public instruction or his or
her designee has given prior approval for such
appointments.

education
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READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-310 DEFINITIONS OF "FREE
APPROPRIATE, PUBLIC EDUCATION," "ADULT
STUDENT," "HANDICAPPED STUDENT," "PAR-
ENT," AND "SCHOOL DISTRICT." As used in this
chapter:

(1) "Free appropriate, public education” means spe-
cial education and related services which:

(a) Are provided at public expense, under local school
district supervision and direction, and without charge;

(b) Meet the standards of the state educational agen-
cy, including the requirements of this chapter; and

(c) Are provided in conformity with an individualized
education program which meet the requirements of
WAC 392-171-461.

(2) "Adult student” means a handicapped student or
a student who is eighteen, nineteen, or twenty years of
age, except as provided for in WAC 392-171-331, and
who has not been judged incompetent by a court of law
or otherwise judged by a court of law as being incapable
of assuming and exercising the rights, duties and re-
sponsibilities otherwise granted to and imposed upon
parents by this chapter (a student shall assume and be
entitled to exercise all rights, duties and responsibilities
otherwise granted to or imposed upon parents by this
chapter upon attaining the age of eighteen and shall re-
tain and be entitled to exercise the same until he or she
has been judged incompetent or otherwise incapable of
exercising the same by a court of law).

(3) "Handicapped student" and "student" (depending
upon the context in which the terms are used) mean:

(a) A person under the age of twenty—one, except as
provided for in WAC 392-171-331, who has been de-
termined pursuant to this chapter to have one or more of
the disabilities set forth in WAC 392-171-381 through
392-171-451 and to be in need of special education and
related services; or

(b) A person under the age of twenty—one who has
become a focus of concern and who may have one or
more of the disabilities set forth in WAC 392-171-381
through 392-171-451 in the judgment of the school dis-
trict superintendent or his or her designee, or the
parent(s), or the adult student; or

(c) A person under the age of twenty—one, except as
provided for in WAC 392-171-331, who resides in a
residential school for the handicapped in accordance
with RCW 28A.58.770 et seq.

(d) The foregoing categories of persons—notwith-
standing the fact the person(s) may not be enrolled in or
attending school in the normal sense of the term
"student.”

(4) "Parent” means a natural parent, a legal guardi-
an, an adult person acting as a parent, or a surrogate
parent who has been appointed in accordance with WAC
392-171-581, who represents a nonadult student. The
term does not include the state if the child is a ward of
the state.

(5) "School district” means:

(a) Each public school district in the state;
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(b) Each educational service district that provides
special education or related services to one or more
handicapped students; and

(c) Each public or private organization or entity or
person who provides special education and/or related
services to one or more handicapped students in behalf
of a public school district—even though such public
school district, educational service district, or public or
private organization or entity or person does not receive
federal funds made available for the purposes of the Ed-
ucation for All Handicapped Children Act.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-311 DEFINITIONS OF "AS-
SESSMENT," "CURRENT ASSESSMENT," "RE-
ASSESSMENT," AND "CONSENT." As used in this
chapter:

(1) "Assessment" means procedures used in accord-
ance with WAC 392-171-346 through 392-171-366
and 392-171-516 to determine whether a student is
handicapped and/or the nature and extent of the special
education and related services that the student needs.
The term means procedures used selectively with an in-
dividual student and does not include basic tests admin-
istered to or procedures used with all students in a
school, grade, or class.

The purposes of assessment are to:

(a) Measure the student's present level of educational
performance to identify the student's unique needs, abil-
ities and limitations;

(b) Draw conclusions regarding the significance of the
findings as related to the student's instructional program;

(c) Provide appropriate personnel with information for
determining appropriate placement and developing the
individualized education program in accordance with
WAC 392-171-461;

(d) Assure appropriate identification of the handicap-
ping condition; and

(e) Determine the student's eligibility for funding for
special education and related services.

(2) "Current assessment” means:

(a) Intellectual assessment data shall be considered
current if obtained during a one calendar year period
prior to the formal assessment or if obtained during the
formal assessment period.

(b) Academic assessment data, including perceptual
assessment data, shall be considered "current” if ob-
tained during a ninety calendar day period prior to for-
mal assessment or if obtained during the formal assess-
ment period.

(¢) Psychological and social assessment data shall be
considered "current" if obtained during a thirty calendar
day period prior to formal assessment or if obtained
during the formal assessment period.

(d) Adaptive behavior assessment data, including vo-
cational and career assessment data, shall be considered
"current" if obtained during a ninety calendar day peri-
od prior to formal assessment or if obtained during the
formal assessment period.
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(e) Speech/language (communication skills) assess-
ment data shall be considered "current” if obtained dur-
ing a ninety calendar day period prior to formal assess-
ment or if obtained during the formal assessment period.

(f) Vision/hearing screening data shall be considered
"current” if obtained during a one calendar year period
prior to formal assessment or if obtained during the for-
mal assessment period.

(g) Medical assessment data shall be considered "cur-
rent" if obtained during a one hundred eighty calendar
day period prior to formal assessment or if obtained
during the formal assessment period.

(3) "Reassessment” means procedures used in accord-
ance with WAC 392-171-346 through 392-171-366 to
determine the student's eligibility for and need for con-
tinuing special education and related services pursuant
to WAC 392-171-516.

(4) "Consent" means that:

(a) The parent (or the adult student) has been fully
informed of all information relevant to the activity for
which consent is sought in his or her native language or
other mode of communication, including being informed
of existing assessment data to be used within the defini-
tions of current assessment;

(b) The parent (or the adult student) understands and
agrees in writing to the carrying out of the activity for
which his or her consent is sought, and the consent de-
scribes that activity and lists the records (if any) which
will be released and to whom; and

(c) The parent (or the adult student) understands that
the granting of consent is voluntary on the part of the
parent (or the adult student) and may be revoked at any
time.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-315 DEFINITION OF "SPECIAL
EDUCATION." As used in this chapter "special educa-
tion" means specially designed instruction, at no cost to
the parent or the student, to meet the unique needs,
abilities, and limitations of a student having a handi-
capped condition, including classroom and itinerant in-
struction, instruction in physical education, home in-
struction, and instruction in hospitals and institutions.
The term includes communication disorders services,
physical and occupational therapy, orientation and mo-
bility instruction, and audiology. The term also includes
career development and vocational education if either
consists of specially designed instruction, at no cost to
the parents or the student, to meet the unique needs of a
handicapped student.

The terms in the definition of "special education” are
defined as follows:

(1) "Specially designed instruction” means organized
and planned teaching and/or training activities provided
by certificated and/or licensed special education person-
nel, including therapists, designed to facilitate progress
toward specific written objectives and which occurs re-
peatedly over a given period of time during regularly
scheduled sessions. The term does not include diagnostic
or assessment activities, related services per se, consulta-
tive services, or materials preparation.
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(2) "At no cost" means that all specially designed in-
struction is provided without charge, but does not pre-
clude incidental fees which are normally charged to
nonhandicapped students or their parents as a part of
the regular education program.

(3) "Physical education” means the development of:

(a) Physical and motor fitness;

(b) Fundamental motor skills and patterns; and

(c) Skills in aquatics, dance, and individual and group
games and sports (including intramural and lifetime
sports).

The term includes special physical education, adapted
physical education, movement education, and motor
development.

(4) "Career development” means instructional activi-
ties infused into a student's education program which
make provision for career awareness, career exploration
and career preparation for all occupations.

(5) "Vocational education” means a planned series of
learning experiences, the specific objective of which is to
prepare persons to enter, continue in, or upgrade them-
selves in gainful employment in recognized occupations
not designated as professional or requiring a baccalaure-
ate or higher degree.

(6) "Audiology" means the provision of habilitative
activities related to a hearing impairment, such as lan-
guage habilitation, auditory training, speech reading (lip
reading), training for hearing evaluation, and speech
conservation.

(7) "Occupational therapy" means improving, devel-
oping, or restoring functions impaired or lost through
illness, injury, or deprivation; improving ability to per-
form tasks for independent functioning when functions
are impaired or lost; and preventing through early inter-
vention, initial or further impairment or loss of function.

(8) "Orientation and mobility instruction” means the
provision of training/instruction in orientation and mo-
bility for visually handicapped students.

(9) "Physical therapy" means seeking to relieve dis-
ability or pain, developing or restoring motor function
and maintaining appropriate performance commensurate
with the student's unique needs, abilities, and
limitations.

(10) "Communication disorders services" mean the
provision of speech and language services for the habili-
tation or prevention of communication disorders.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-320 DEFINITION OF "RELAT-
ED SERVICES." As used in this chapter "related ser-
vices" means transportation and such developmental,
corrective, and other supportive services as are required
to assist a handicapped student to benefit from special
education, and includes communication disorders ser-
vices and audiology, psychological services, physical and
occupational therapy, recreation, early identification and
assessment of disabilities in students, counseling services,
medical services for diagnostic or assessment purposes,
and orientation and mobility services. The term also in-
cludes school health services, social work services in
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schools, parent counseling and training, and classified
staff services.

The terms used in the definition of "related services"
are defined as follows:

(1) "Audiology" includes:

(a) Identification of students with hearing loss;

(b) Determination of the range, nature, and degree of
hearing loss, including referral for medical or other pro-
fessional attention for the habilitation of hearing;

(c) Creation and administration of programs for pre-
vention of hearing loss;

(d) Counseling and guidance of students, parents, and
teachers regarding hearing loss; and

(e) Determination of the student's need for group and
individual amplification, selecting and fitting an appro-
priate aid, and evaluating the effectiveness of
amplification.

(2) "Counseling services" means services provided by
qualified social workers, psychologists, guidance counse-
lors, or other qualified personnel.

(3) "Early identification” means the implementation
of a formal plan for identifying a disability as early as
possible in a student's life.

(4) "Medical services” means services provided by a
licensed physician to determine a student's medically re-
lated handicapping condition which results in the stu-
dent's need for special education and related services.

(5) "Occupational therapy” includes:

(a) The identification and assessment of the student's
physical and self—care status;

(b) Determination of the student's need for occupa-
tional therapy; and

(c) Related counseling and guidance of parents, stu-
dents, and staff regarding the provision of occupational
therapy.

(6) "Orientation and mobility services" includes:

(a) Identification and assessment of the student's mo-
bility status;

(b) Determination of the student's need for orienta-
tion and mobility services; and

(c) Related counseling and guidance of parents, stu-
dents and staff regarding orientation and mobility
services.

(7) "Parent counseling and training” means assisting
parents in understanding the special needs, abilities, and
limitations of their child or ward and providing parents
with information about child/student development.

(8) "Physical therapy" includes:

(a) Identification and assessment of the student's
physical status;

(b) Determination of the student's need for physical
therapy; and

(c) Related counseling and guidance of parents, stu-
dents and staff regarding physical therapy services.

(9) "Psychological services" includes:

(a) Administering psychological and educational tests,
and other assessment procedures;

(b) Interpreting assessment results;

(c) Obtaining, integrating, and interpreting informa-
tion about child/student behavior and conditions relating
to learning;
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(d) Consulting with other staff members in planning
school programs to meet the special needs of students as
indicated by psychological tests, interviews, and behav-
ioral evaluations; and

(e) Planning and managing a program of psychologi-
cal services, including psychological counseling for stu-
dents and parents.

(10) "Recreation” includes:

(a) Assessment of leisure function;

(b) Therapeutic recreation services;

(c) Recreation programs in school and community
agencies; and

(d) Leisure education.

(11) "School health services" means services provided
by a qualified school nurse or other qualified person.

(12) "Social work services in schools" include:

(a) Preparing a social or developmental history on a
handicapped student;

(b) Group and individual counseling with the student
and family;

(c) Working with those problems in a student's living
situation (home, school, and community) that affect the .
student’s adjustment in school; and

(d) Mobilizing school and community resources to en-
able the student to receive maximum benefit from his or
her educational program.

(13) "Communication disorders services" includes:

(a) Identification of students with communication
disorders;

(b) Diagnosis and appraisal of specific communication
disorders;

(c) Referral for medical or other professional atten-
tion necessary for the habilitation of communication dis-
orders; and

(d) Counseling and guidance of parents, students, and
staff regarding communication disorders.

(14) "Transportation" includes:

(a) Travel to and from school and between schools;

(b) Travel in and around school buildings; and

(c) Specialized equipment (such as special or adapted
buses, lifts, and ramps), if required to provide special
transportation for a handicapped student.

(15) "Classified staff services” includes:

(a) Services provided by classified staff which provide
for the handicapped student's safety and/or personal
care and instructional assistance (e.g. interpreter services
and brailling services); and

(b) Services provided by classified staff which provide
assistance for handicapped students and certificated staff
to achieve placement in the least restrictive environment.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-325 STUDENTS' RIGHTS TO
SPECIAL EDUCATION PROGRAMS. (1) Each
school district shall provide every handicapped student
between the age of three and twenty—one a free and ap-
propriate educational program consisting of special edu-
cation and related services. The date of eligibility to be-
gin receiving such services shall be the child's birthdate:
PROVIDED, That handicapped children between the
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age of three and four need not be served until the 1985-
86 school year.

(2) School districts may provide special education and
related services to handicapped students in the zero to
one, one, two, three and/or four year old age groups
without being obligated to extend preschool programs to
nonhandicapped children. However, if a school district
provides an education to any nonhandicapped child in
the zero to three year old age group, the district shall
make special education and related services available
pursuant to this chapter to all its handicapped students
of the same age: PROVIDED, That school districts that
do not offer services to all eligible three year old handi-
capped children in the 1984-85 school year shall be
subject to this nondiscriminatory service requirement.

(3) Any student made a focus of concern shall qualify
pursuant to the disability definitions and criteria set
forth in this chapter in order to receive state or federal
special education funding. A handicapped student shall
remain eligible for special education and related services
until: (a) The student has met high school graduation
requirements established by the school district pursuant
to rules of the state board of education; or (b) the stu-
dent has reached age twenty—one; or (c) the student is
no longer in need of special education and related ser-
vices as judged by the student's multidisciplinary team
based upon a reassessment of the student, whichever oc-
curs first. The student may continue to receive special
education and related services: PROVIDED, That a re-
assessment of the student concludes that, notwithstand-
ing the fact that the student no longer meets the initial
eligibility criteria, the student's performance is or will be
adversely affected if he or she is terminated from special
education.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-331 CONTINUING ELIGIBILI-
TY. (1) Any student whose eligibility was established
pursuant to rules in effect at a time of prior assessment
but before September 1, 1984, shall continue to remain
eligible for special education and related services under
the authority and provisions of such prior rules unless:

(a) The student has met high school graduation re-
quirements established by the school district pursuant to
the rules of the state board of education; or

(b) The student reaches age twenty—one; or

(c) The student is no longer in need of special educa-
tion and related services: PROVIDED, That the deter-
mination that the student needs to receive special educa-
tion and related services is based on a reassessment of
the student which concludes that, notwithstanding the
fact that the student no longer meets the initial eligibili-
ty criteria, the student's performance is or will be ad-
versely affected if he or she is terminated from special
education. Any such student shall be reassessed pursuant
to WAC 392-171-346 through 392-171-366 and the
applicable section(s) of WAC 392-171-381 through
392-171-451.

(2) Any student made a focus of concern for the first
time and/or assessed for the first time after September
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1, 1984, shall be assessed and determined eligible pursu-
ant to WAC 392-171-346 through 392-171-366 and
the applicable section(s) of WAC 392-171-381 through
392-171-451.

(3) Effective September 1, 1984, and thereafter, every
handicapped student shall remain eligible for special ed-
ucation and related services only so long as the student
has not yet met high school graduation requirements es-
tablished by the school district pursuant to rules of the
state board of education or the student has not reached
age twenty—one, or the student no longer requires special
education and related services as judged by the student's
multidisciplinary team based on a reassessment of the
student.

(4) The student whose twenty—first birthday occurs
during the school year shall continue to be eligible for
special education and related services for the remainder
of the school year.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-336 CHILDFIND. The local dis-
trict shall conduct childfind activities to locate and iden-
tify students with a suspected handicapping condition
who are residing within the boundaries of the district
and not currently receiving special education services.
Childfind activities shall apply to students age 0 to 21
and may include, but are not necessarily limited to: Pre-
school developmental screening, local media informa-
tional campaigns, liaison with public health and other
medical and social agencies, public or private, question-
naire for first—time enrolling students, screening of dis-
trict—wide group standardized test results, inservice edu-
cation to teaching staff, and cooperation as requested
with state childfind programs.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-341 STUDENT AS FOCUS OF
CONCERN—PREASSESSMENT PROCEDURES—
TIMELINE. (1) A student shall become a focus of con-
cern when the student is brought to the attention of a
school district superintendent or his or her designee be-
cause of a suspected handicapping condition(s). Such
concern for a student may be originated by or transmit-
ted through any source, including: Parents, medical per-
sonnel, school district personnel, community agencies,
civil authorities, district screening procedures, and other
identified, interested persons.

(2) When the possibility of a student's need for special
education and related services has been brought to the
attention of the school district superintendent or his or
her designee, the superintendent or his or her designee
shall act on the referral by promptly:

(a) Recording the circumstance by date, origin, and
reason for concern; and

(b) Providing the student's parent(s) (or the adult
student) written notice that the student has been re-
ferred because of a suspected handicapping condition
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and that within fifteen school days the district will de-
termine whether or not there is good reason to believe
that the student is a candidate for assessment.

(3) The superintendent or his or her designee shall,
within fifteen school days after the date of referral, re-
view the referral, collect and examine existing school,
medical and other records in the possession of the school
district and make a determination that there is or is not
good reason to believe that the student is a candidate for
assessment. This decision shall be in writing and shall set
forth the date and the name of the person making the
decision. The superintendent or his or her designee shall,
within ten school days after the date of such decision,
direct a written notice to the student's parent(s) (or the
adult student) that complies with the notice require-
ments of WAC 392-171-526.

(4) In the event the decision is that there is good rea-
son to believe that the student is a candidate for assess-
ment, the school district shall fully assess the student
and arrive at a decision pursuant to WAC 392-171-376
within:

(a) Thirty—five school days (also referred to as the
formal assessment period) after the date written consent
for an assessment has been provided by the parent(s) (or
the adult student); or

(b) Thirty—five school days (also referred to as the
formal assessment period) after the date the refusal of
the parent(s) (or the adult student) to grant consent has
been overridden pursuant to a hearing (or appeal) in ac-
cordance with WAC 392-171-521 et seq.; or

(c) Such other time period as may be agreed to by the
parent(s) (or the adult student) and school authorities.

(5) The school district shall request the parent to sign
consent form(s) for the mutual exchange of pertinent
information where such information is available between
the school, other agencies, and/or professionals.

(6) If temporary (not to exceed thirty school days)
special education programming is necessary for diagnos-
tic reasons during the assessment period, the district
shall obtain written permission for such diagnostic
placement from the parent(s) prior to making the
placement.

(7) In the case of students admitted to state residen-
tial schools, an assessment and individualized education
program must be completed as provided in this chapter
within fifty school days of enrollment.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-346 GENERAL AREAS OF AS-
SESSMENT. The assessment of a student shall be in all
areas related to the suspected disability. The assessment
procedures outlined in WAC 392-171-381 through 392-
171451 are to be considered minimal, required proce-
dures. Where concerns are indicated, as judged by the
multidisciplinary team, additional or more in depth as-
sessment in each of the following areas shall be
conducted.

(1) Scholastic assessment. This area may include as-
sessment of the intellectual, language and communica-
tion, academic and cognitive development of the student
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and any other scholastic area as deemed appropriate by
the multidisciplinary team.

(2) Physical assessment. This area may include a re-
view of the general health status of the student, vision
and hearing screening, oral-peripheral examination,
evaluation of musculo-skeletal, neurological, and devel-
opmental modalities, and any other physical area as
deemed necessary by the multidisciplinary team.

(3) Adjustment assessment. This area may include
assessment of the social skills and emotional status of
the student, career and vocational assessment, and as-
sessment of adaptive behaviors (e.g., self-help, interper-
sonal communication, survival skills, and practical appli-
cation of academic skills).

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-351 GENERAL ASSESSMENT
SAFEGUARDS-—PERSONNEL, MATERIALS AND
PROCEDURES. Every student who is assessed or reas-
sessed shall be assessed according to the procedures es-
tablished in this chapter.

(1) The initial assessment of a student (except one
with a suspected communication disorder) shall be made
by a multidisciplinary team (i.e., a group of profession-
als) including at least one special education teacher and
at least one person qualified to conduct individual diag-
nostic assessment in the area of suspected disability. In a
reassessment of a student, the multidisciplinary team
also shall consist of a representative from each profes-
sional area involved in identified deficits or other eligi-
bility criteria pertinent to the classification of such stu-
dent in the most recent assessment of the student and
such other professional areas as recommended by any
professional involved in the reassessment. Each member
of the team shall be licensed, registered, credentialed, or
certificated according to his or her professional stan-
dards in accordance with state statutes and rules: PRO-
VIDED, That in assessing or reassessing a student sus-
pected of having a specific learning disability, each
school district shall include on the multidisciplinary
team at least three members:

(a) The student’s regular education teacher or, if the
student does not have a regular education teacher, a
regular education teacher qualified to teach a student of
his or her age;

(b) A special education teacher having experience
with learning disabled students; and

(c) A school psychologist.

(2) No single test instrument or single procedure shall
be the sole criterion for determining a student's eligibili-
ty or handicapping condition and/or for determining the
appropriate educational program for a student.

(3) Assessment materials, procedures, and instruments
used for the purpose of assessment and placement shall
be selected and administered so as not to be racially or
culturally discriminatory.

(4) All tests and other evaluation materials shall have
been validated for the specific purpose for which they
are used and shall accurately reflect whatever factors the
tests purport to measure. If properly validated tests are
unavailable, the professional judgment of each member
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of the multidisciplinary team shall determine eligibility
for special education based on other evidence of the ex-
istence of a specific handicap and need. This professional
judgment shall be documented in a written narrative.

(5) All tests and other evaluation materials shall be
administered by qualified personnel in conformance with
the instructions of their producer. Tests designed to
measure intellectual functioning shall be administered
and interpreted by a qualified psychologist: PROVID-
ED, That cognitive tests for developmentally delayed
students other than an intelligence quotient test shall be
administered by a qualified psychologist or by profes-
sionals with other titles who have considerable training
and experience in individual psychological or
psychoeducational assessment.

(6) Assessment materials, procedures or instruments
shall be provided and administered in a student's prima-
ry language or mode of communication, unless it is
clearly not feasible to do so. Tests shall be selected and
administered so as to ensure that, when a test is admin-
istered to a student with impaired sensory, manual, or
speaking skills, the test results accurately reflect the stu-
dent's aptitude or achievement level or whatever other
factors the test purports to measure, rather than reflect-
ing the student's impaired sensory, manual, or speaking
skills (except where those skills are the factors the test
purports to measure).

(7) In conducting assessment activities, appropriate
assessment team members shall:

(a) Collect and review all available existing school,
medical, and other records pertinent to the suspected
handicapping condition(s) of the student, including pre-
vious screening and assessment results, health reports,
relevant cumulative records and recommendations of re-
lated service providers; and

(b) Conduct current assessment activities required by
this chapter and in accordance with the procedures
specified herein; and

(c) Collect such other data as needed to verify the re-
sults of standardized testing, including but not limited to
parent and/or teacher interviews and current classroom
performance data.

(8) Assessment data shall be summarized in writing,
dated, and signed by each person conducting an assess-
ment. Information used to support the assessment, but
which is not incorporated into the file, (e.g., review of
health record), shall be referenced as to date of record,
location, and source person. The summaries shall specify
the procedures and instruments used, the results ob-
tained, and the apparent significance of findings as re-
lated to the student's instructional program, including a
description of the specific factors which are interfering
with the student's educational performance and the spe-
cial education and related services needed to assist the
student in benefiting from his or her educational place-
ment, including the need, if appropriate, of scheduling
such services over a period of time that exceeds the reg-
ular one hundred eighty day school calendar: PROVID-
ED, That in the event the assessment is an initial as-
sessment by the district, the recommendation regarding
the appropriateness of an extended school year for a
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particular student need not be made until May of the
school year in which the initial assessment was made.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-358 COMMUNICATION DIS-
ORDERED STUDENTS—ASSESSMENT. Students
who are suspected of having a communication disorder
as their only handicap shall be assessed by a qualified
communication disorder specialist who shall use proce-
dures appropriate for the diagnosis and appraisal of
communication disorders. The student shall be referred
for additional assessment needs for appropriate place-
ment. The assessment results required in this section
shall be summarized as provided in WAC 392-171-
351(8).

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-361 MEDICAL EVALUATION.
(1) A medical evaluation is required when:

(a) It is necessary to meet the eligibility criteria for
funding; or

(b) Voice training is being considered in the presence
of hoarseness; or

(c) Whenever a qualified health professional suspects
a student under consideration as a possible handicapped
student of having a health problem which may affect his
or her educational program.

(2) Medical evaluations at the expense or otherwise in
behalf of a school district shall be obtained only:

(a) At the direction of or with the prior approval of
the school district superintendent or his or her designee
(except in the case of an independent assessment pursu-
ant to WAC 392-171-371);

(b) In accordance with criteria established by the
school district including, but not limited to, the location
of the evaluation and the report required; and

(c) When the student's parent(s) (or the adult stu-
dent) agrees in advance to the type of examination and
the choice of medical examiner;

(d) When, except in the case of an adult student, the
student's parent(s) is present at the time of the exami-
nation or has agreed that his or her presence is not re-
quired; and

(e) When the evaluation is conducted by the student's
personal physician or if conducted by another physician,
when the student's personal physician has been involved
in the planning with the permission of the student's
parent(s) (or the adult student).

(4) Medical evaluation services necessary to a deter-
mination of the educational needs of residential school
students, shall be the responsibility of the department of
social and health services pursuant to RCW 28A.58.774.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-366 SUMMARY ANALYSIS OF
ASSESSMENT DATA. (1) The leader of a student's
assessment team shall review and analyze the summaries
of assessment data provided for in WAC 392-171-
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351(8) and any other available data in each of the areas
assessed. The conclusions, recommendations, and the
facts and/or reasons resulting in the eligibility decision
pursuant to WAC 392-171-376 shall:

(a) Describe the discrepancy which exists between the
student's actual performance and his or her expected
performance;

(b) Identify the handicapping condition(s), if any,
that qualifies the student as a handicapped student;

(c) Set forth the nature and extent of the special edu-
cation and related services that the student needs, if any;

(d) Reconcile any inconsistent or contradictory infor-
mation and/or opinions evidenced in the assessment
data, if any, supporting conclusion(s) with appropriate
data;

(e) Relate the apparent significance, as appropriate, of
such factors as test measurement error or cultural, envi-
ronmental, economic, and behavioral factors to the as-
sessment results.

Where specific test results obtained in any assessment
do not appear to the multidisciplinary team to accurately
reflect a student's expected performance the multidiscip-
linary team shall apply professional judgment to deter-
mine eligibility for special education and related ser-
vices. In such event, the multidisciplinary team shall
document in a written narrative the basis for such deter-
mination, the instruments used, and the data used for a
determination of eligibility.

(f) Make recommendations to the individualized edu-
cation program committee regarding placement, special
education and related services needed (including the
need, if appropriate, of scheduling such services over a
period of time that exceeds the regular one hundred
eighty school days), needs for specialized materials or
equipment, learning modalities (e.g., auditory), and stu-
dent management strategies (e.g., reinforcement sched-
ules, etc.), as determined by the multidisciplinary team
to be significant to the student's program. If the multi-
disciplinary team at the time of the student's initial as-
sessment by the district for professionally sound reasons
is unable to make a recommendation regarding the need
for an extended school year for a particular student, the
multidisciplinary team shall make its recommendation
regarding an extended school year prior to the May fol-
lowing initial assessment; and

(g) Provide any necessary professional judgment(s)
and the facts or reasons in support of the judgment(s).

(2) The summary analysis shall be signed and dated
by both the team leader and the school district's special
education director or his or her designee.

(3) Provided that, in the case of a student suspected of
having a specific learning disability, the summary analy-
sis shall also include a statement of:

(a) The relevant behavior noted during observation(s)
of the student, including the relationship of that behav-
ior to the student's academic problem(s) in the regular
education program;

(b) A summary, if applicable, of previous intervention
attempts and results; and

(c) The educationally relevant medical findings, if
any, including the results of a current vision and hearing
screening.
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(4) Each multidisciplinary team member shall certify
in writing whether the summary analysis reflects his or
her conclusion. If it does not reflect his or her conclu-
sion, the team member must submit a separate state-
ment presenting his or her conclusion(s) and the reasons
therefor.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/36)

WAC 392-171-371 INDEPENDENT EDUCA-
TIONAL ASSESSMENT. (1) General.

(a) The parent(s) of a student (or the adult student)
made a focus of concern and assessed or any student re-
assessed has the right to obtain an independent educa-
tional assessment, subject to subsections (3) and (4) of
this section.

(b) Each school district shall provide to parents, (or
adult students) on request, information about where an
independent educational assessment may be obtained.

(c) For the purposes of this section:

(i) "Independent educational assessment” means an
assessment conducted by a qualified examiner who is not
employed by the school district responsible for the edu-
cation of the student in question; and

(ii) "Public expense" means that the school district
either pays for the full cost of the assessment or assures
that the assessment is otherwise provided at no cost to
the parent (or to the adult student).

(2) Parent/adult student right to assessment at public
expense. A parent (or the adult student) has the right to
an independent educational assessment at public expense
if the parent (or the adult student) disagrees with the
assessment results obtained by the school district, as
follows:

(a) The parent(s) (or the adult student) shall provide
a written notice to the school district superintendent or
special education director which:

(i) Specifies the portion(s) of the assessment results
with which the parent(s) (or the adult student) disa-
grees; and

(ii) Requests an independent educational assessment
at public expense;

(b) The school district shall have the prior opportunity
to initiate and conduct a hearing pursuant to WAC 392-
171-531 et seq. to show that its assessment is appropri-
ate: PROVIDED, That the school district shall provide
the parent(s) (or the adult student) written notice of the
election to initiate a hearing no later than the tenth day
after the date of receipt of the parent's (or adult stu-
dent's) notice of disagreement;

(c) If the final decision pursuant to WAC 392-171-
521 et seq. is that the school district's assessment is ap-
propriate, the parent (or adult student) still has the right
to an independent educational assessment, but not at
public expense; and

(d) If the district elects not to hold a hearing or is not
upheld by the final decision, the parent's (or adult stu-
dent's) request for an independent assessment shall be
provided at public expense in accordance with the same
criteria which the district uses when it initiates an as-
sessment including, but not limited to, the location of the
assessment and the qualifications of the examiner.
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(3) Parent/adult student initiated assessment. If the
parent (or adult student) obtains an independent educa-
tional assessment at private expense, the results of the
assessment:

(a) Shall be considered by the school district in any
decision made with respect to the provision of special
education and related services to the student; and

(b) May be presented as evidence at such hearings
regarding that student as may be conducted pursuant to
WAC 392-171-521 et seq.

(4) Requests for assessment by hearing officers. If a
hearing officer requests an independent educational as-
sessment as part of a hearing, the cost of the assessment
shall be at public expense.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-376 SCHOOL DISTRICT DECI-
SION. The school district superintendent or his/her
designee shall, based on the preceding procedures (WAC
392-171-341 through 392-171-366), arrive at one of
the following decisions.

(1) The student does not have a handicapping
condition(s); or

(2) The student does have a handicapping condition(s)
and is in need of special education and related services.

The school district superintendent or his or her desig-
nee shall duly record in writing the decision as to the
handicapping condition(s) of a student brought to the
school's attention. Whatever decision is made, the infor-
mation from the procedures for making the determina-
tion shall be filed in school district records. Within ten
calendar days of the decision that the student does not
have a handicapping condition, the parents or legal
guardian of the student shall be informed in writing of
the assessment findings in compliance with notice re-
quirements of WAC 392-171-521. If the decision is that
the student has a handicapping condition(s), the school
district shall request the parent(s) to participate in the
IEP conference (individualized education program) pur-
suant to WAC 392-171-456. Upon the request of the
parent (or the adult student) the school district shall
provide the parent (or the adult student) a copy of the
summary analysis prior to the IEP meeting: PROVID-
ED, That the parent (or the adult student) may request
a meeting with the school district to explain the summa-
ry analysis.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-381 DEFINITION AND ELIGI-
BILITY CRITERIA FOR DEVELOPMENTALLY
HANDICAPPED. Definition and eligibility criteria for
developmentally handicapped are as follows:

(1) As used in this chapter, the term "developmentally
handicapped” shall mean children under the age of eli-
gibility to the first grade who meet the definition and el-
igibility criteria for one of the following:

(a) WAC 392-171-382, Developmentally delayed;

(b) WAC 392-171-396, Orthopedically impaired;

(c) WAC 392-171-401, Health impaired;
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(d) WAC 392-171-436, Deaf;

(e) WAC 392-171-441, Hard of hearing;

(f) WAC 392-171-446, Visually handicapped; and

(g) WAC 392-171-451, Deaf-blind;

(2) The term "developmentally handicapped” does not
include children under the age of eligibility for entry to
the first grade who qualify solely for communications
disorder services under WAC 392-171-391.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-382 DEFINITION AND ELIGI-
BILITY CRITERIA FOR DEVELOPMENTALLY
DELAYED. Definition and eligibility criteria for devel-
opmentally delayed are as follows:

(1) Developmentally delayed, birth to three years. As
used in this chapter, the term "developmentally delayed,
birth to three years" shall mean those children under
three years of age who demonstrate a 1.5 standard devi-
ation or twenty—five percent delay in the developmental
delay area of cognitive (WAC 392-171-383(1)), com-
munication (WAC 392-171-383(2)), fine motor (WAC
392-171-383(3)), gross motor (WAC 392-171-383(4)),
or motor which for the purpose of this section shall be a
combined delay area of fine motor (WAC 392-171-
383(3)) and gross motor (WAC 392-171-383(4)). Such
children in order to continue to be eligible for special
education and related services after reaching three years
of age shall meet the entry eligibility criteria for devel-
opmentally delayed, three to six years or one of the other
eligibility criteria specified in WAC 392-171--381;

(2) Developmentally delayed, three to six years. As
used in this chapter, the term "developmentally delayed,
three to six years" shall mean those children between
three years and the age of eligibility for entry to the first
grade who receive a score on a standardized norm refer-
enced test, with a test-retest or split-half reliability of
.80 that is at least:

(a) Two standard deviations below the mean in one or
more of the five developmental delay areas defined in
WAC 392-171-383; or

(b) One and one-half standard deviations below the
mean in two or more of the five developmental delay ar-
eas defined in WAC 392-171-383.

READOPTED SECTION (Readopting Order 84-19,

filed 6/28/34)

WAC 392-171-383 AREAS OF DEVELOPMEN-
TAL DELAY—DEFINITIONS. The five developmen-
tal delay areas for the purpose of applying eligibility
criteria to developmentally delayed children are:

(1) Cognitive: Comprehending, remembering, and
making sense out of one's experience. Cognitive ability is
the ability to think and is often thought of in terms of
intelligence;

(2) Communication: The ability to effectively use or
understand, age-appropriate language, including vocab-
ulary, grammar, and speech sounds;

(3) Fine motor: Motor skills requiring precise, coordi-
nated use of the small muscles;
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(4) Gross motor: Motor skills used for body control
such as standing, walking, balance and climbing; and

(5) Social/emotional: The ability to develop and
maintain functional interpersonal relationships and to
exhibit age appropriate social and emotional behaviors.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-384 DISTINCTION BETWEEN
DEVELOPMENTALLY HANDICAPPED AND
COMMUNICATION DISORDER—REASSESS-
MENT OF DEVELOPMENTALLY DELAYED
UPON ENTRY TO FIRST GRADE. (1) Except for
children who qualify solely for communications disorder
services under WAC 392-171-391, children under the
age of eligibility for entry to first grade, in order to be
eligible for special education and related services, shall
meet the eligibility criteria for one of the handicapping
conditions specified in WAC 392-171-381.

(2) Children under the age of eligibility to first grade,
who qualify for special education as developmentally de-
layed under WAC 392-171-382 shall not qualify for
special education and related services upon entry to first
grade until a reassessment is conducted and a determi-
nation is made that the student qualifies under the pro-
visions of one of the other handicapping conditions in
this chapter.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-386 DEFINITION AND ELIGI-
BILITY CRITERIA FOR SERIOUSLY BEHAVIOR-
ALLY DISABLED. (1) Seriously behaviorally disabled
students are those who exhibit one or more of the fol-
lowing characteristics over a long period of time and to a
marked degree, which adversely affects their own educa-
tional performance:

(a) An inability to learn which cannot be explained by
intellectual, sensory, or health factors;

(b) An inability to build or maintain satisfactory in-
terpersonal relationships with peers and teachers;

(c) Inappropriate types of behavior or feelings under
normal circumstances;

(d) A general pervasive mood of unhappiness or de-
pression; or

(e) A tendency to develop physical symptoms or fears
associated with personal or school problems.

(2) The term includes students who are schizophrenic.
The term does not include students who are socially
maladjusted, unless it is determined that they are also
seriously behaviorally disabled. Students whose primary
disability is identified in another handicapping category
do not qualify as seriously behaviorally disabled.

(3) All students considered for initial placement in
special education as seriously behaviorally disabled shall
be assessed by a multidisciplinary team including at
least one school psychologist or school social worker and
determined as eligible for special education and related
services according to the following:

(a) A current school district evaluation which con-
cludes that the student has a serious behavioral disability
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and which considers and describes the student's social
and emotional behaviors and provides any implications
for educational planning.

(b) For the purposes of establishing that the student
has a behavioral disability, the evaluation shall describe
behaviors which distinguish between common disciplin-
ary problem behaviors and serious behavioral disabili-
ties. Common disciplinary problem behaviors (e.g., tru-
ancy, smoking, breaking school conduct rules) may exist
in conjunction with serious behavioral disabilities, but
cannot be used as the sole criteria for recommending
special education and related services.

The evaluation shall include:

(i) Dated and signed documented anecdotal records of
behavioral observations made by two or more persons at
separate times and places, each of which cite and cor-
roborate specific behaviors which, in the aggregate, pro-
vide foundation for probable concern for serious behav-
joral disability. Multiple settings are required (e.g., in
addition to the classroom setting consider playground,
cafeteria, school bus, hallway, etc.); and

(ii) Dated and signed documented evidence of at least
two intervention techniques that have been tried and the
effect of each. These interventions may include, but are
not limited to, changes in student's regular class sched-
ule, curriculum, and/or teacher, school counseling, com-
munity agency therapy, or counseling; and

(iii) A social or developmental history compiled di-
rectly from the parent(s) and/or records, when parents
are not available.

(c) Current assessment of level of academic or cogni-
tive achievement as measured by standardized tests ap-
propriate to age level and administered individually.

(d) A current vision and hearing screening report.

(e) In the event that the required academic assess-
ment and vision and hearing screening are completed
and there are documented and dated anecdotal records
of behavioral observations showing that the student's
disability is evident in the school environment, the fol-
lowing evaluation reports may be substituted for the
school district's evaluation:

(i) A current psychiatric evaluation which considers
and describes the student's social and emotional behav-
jors, which concludes and describes a serious behavioral
disability and where implications for educational plan-
ning are provided. The multidisciplinary team shall con-
sider these implications in planning and implementing
the student's educational program; or

(ii) A current psychological evaluation by a nonpublic
school mental health professional who holds a graduate
degree in a recognized mental health specialty that con-
siders and describes the student's social and emotional
behaviors, which concludes that the student has a serious
behavioral disability, the consequences of which entail
the necessity for active, on—going therapy and/or coun-
seling, and where implications for educational planning
are provided. The multidisciplinary team shall consider
these implications in planning and implementing the
student's educational program.
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READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-391 DEFINITION AND ELIGI-
BILITY CRITERIA FOR COMMUNICATION DIS-
ORDERED. A student shall be considered to have a
communication disorder if there is present a documented
communication disorder such as stuttering, voice disor-
der, language impairment, and/or impaired articulation
which adversely affects a student’s educational perform-
ance. The assessment procedures and eligibility stan-
dards outlined in this section apply to those students
whose only handicapping condition is a communication
disorder.

All students considered for initial placement in special
education as communication disordered shall be assessed
and determined eligible for special education and related
services according to the following:

(1) A current hearing screening report;

(2) A current description of the level of educational or
cognitive development as provided by the classroom
teacher, or where available, by standardized tests in
those areas affected by the speech and/or communica-
tion problem(s) including discussion of the existing or
potential impact of the problem(s) on educational per-
formance; and

(3) A current assessment of the level of speech and/or
language development as measured by standardized tests
or professionally recognized procedures, scales, or
checklists appropriate to the student's age level and
mode of communication, individually administered, and
which considers the student's sex, dialect norms, social-
cultural environment, and behaviors: PROVIDED, That
for children under the age of eligibility for entry to the
first grade the assessment shall include development ac-
quisition of speech and language. Such measures shall
result in one or more of the following findings that the
student:

(a) Achieves a rating of moderate or severe on a
standardized articulation test that yields a severity rat-
ing and/or misarticulates in comparison to developmen-
tal norms five or more unrelated phonemes each in two
or more positions (initial, medial, or final) for children
under the age of eligibility for entry to the first grade,
three or more unrelated phonemes for students age six
through age seven, or one or more for students over age
seven, with consideration given to the student's speech
intelligibility, physical ability, and/or therapy history.

(b) Has a delay in receptive and/or expressive lan-
guage such that functioning is one year or more below
chronological age for students up through age eight or
functioning is two—thirds of chronological age or below
for students over age eight.

(¢) Has interruptions or dysfluencies in more than one
speaking situation such as repetitions, prolongations,
blockage in flow of speech, struggle, or avoidance be-
haviors which interfere with communication or are in-
consistent with age or development.

(d) Has a deviation in voice quality, pitch, or loudness
characterized by abusive vocal habits, or interference
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with communication, or is inconsistent with age or de-
velopment, or demonstrates chronic hoarseness of dura-
tion of three weeks or more.

Whenever appropriate, referral for medical and/or
psychological and/or other evaluations shall be made
and the results considered in the assessment of the stu-
dent's suspected handicapping condition.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-396 DEFINITION AND ELIGI-
BILITY CRITERIA FOR ORTHOPEDICALLY IM-
PAIRED. Orthopedically impaired students are those
who lack normal function of muscles, joints or bones due
to congenital anomaly, disease or permanent injury, and
such condition adversely affects their educational
performance.

All students considered for initial placement in special
education as orthopedically impaired shall be assessed
and determined eligible for special education and related
services according to the following:

(1) A current medical evaluation by a qualified medi-
cal practitioner which describes and confirms the stu-
dent's health circumstances and which provides any
medical implications for educational planning;

(2) Current assessment of level of academic achieve-
ment as measured by standardized tests appropriate to
age level and administered individually;

(3) A current evaluation which considers and de-
scribes the student’s social and emotional behaviors and
which provides any implications for educational plan-
ning, including an evaluation of adaptive behavior as
measured by standardized instrument(s) or professional-
ly recognized scales where there are no known standard-
ized measures, which addresses the student's self-help
and interpersonal communication skills in relation to
chronological age/grade peers;

(4) A current physical therapy and/or occupational
therapy evaluation which considers and describes impli-
cations for therapy as a part of educational planning;
and

(5) A current vision and hearing screening report.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-401 DEFINITION AND ELIGI-
BILITY CRITERIA FOR HEALTH IMPAIRED.
Health impaired students are those who have chronic or
acute health problems—such as students with serious
congenital heart defect, other congenital syndrome(s),
other disorders of the cardiorespiratory systems, disor-
ders of the central nervous system including epilepsy or
neurological impairment, autism or other profound
health circumstances or degenerative condition(s)—
which adversely affect or with a high degree of profes-
sional certainty will affect their educational
performance.

All students considered for initial placement in special
education as health impaired shall be assessed and de-
termined eligible for special education and related ser-
vices according to the following:




WSR 89-23-001

(1) A current medical evaluation by a qualified medi-
cal practitioner which describes and confirms the stu-
dent's health circumstances and which provides any
medical implications for educational planning;

(2) Current assessment of level of academic achieve-
ment as measured by standardized tests appropriate to
age level and administered individually;

(3) A current evaluation which considers and de-
scribes the student's social and emotional behaviors and
which provides any implications for educational planning
which may include an evaluation of adaptive behaviors
as measured by standardized instrument(s) or profes-
sionally recognized scales addressing the student's self—
help and interpersonal communication skills in relation
to chronological age/grade peers; and

(4) A current vision and hearing screening report.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-406 SPECIFIC LEARNING DIS-
ABILITY—DEFINITION. Specific learning disability
is a disorder in one or more of the basic psychological
processes involved in understanding or using spoken or
written language. Such disorder may include problems in
visual and auditory perception and integration and may
manifest itself in an impaired ability to think, speak or
communicate clearly, read with comprehension, write
legibly and with meaning, and to accurately perform
mathematical calculations, including those involving
reading. Spelling shall not stand alone as a qualifying
academic achievement area. The presence of a specific
learning disability is indicated by intellectual functioning
above that specified in this chapter for eligibility as
mentally retarded and by a severe discrepancy between
the student's intellectual ability and academic achieve-
ment in one or more of the following areas:

(1) Oral expression;

(2) Listening comprehension;

(3) Written expression;

(4) Basic reading skill;

(5) Reading comprehension;

(6) Mathematics calculations; and

(7) Mathematics reasoning:

PROVIDED, That such a performance deficit cannot
be explained by visual or hearing problems, motor hand-
icaps, mental retardation, behavioral disability, or envi-
ronmental, cultural, or economic factors.

A specific learning disability includes conditions de-
scribed as perceptual handicap, minimal brain dysfunc-
tion, dyslexia, and developmental aphasia: PROVIDED,
That the student meets the eligibility criteria set forth in
WAC 392-171-411, including documentation of severe
discrepancy as required by WAC 392-171-413 and
392-171-418.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-411 SPECIFIC LEARNING DIS-
ABILITY—ASSESSMENT PROCEDURES AND
ELIGIBILITY CRITERIA. Assessment procedures and
eligibility standards: All students considered for initial
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placement in special education as specific learning dis-
abled shall be assessed and determined eligible for spe-
cial education and related services according to the
following:

(1) A current assessment of sufficient scope to rule out
eligibility for any other handicapping condition and to
rule out environmental, cultural, or economic factors as
an explanation for the specific academic problem;

(2) A current vision and hearing screening report shall
be obtained and shall be of sufficient scope to rule out
vision or hearing acuity as an explanation for the specific
academic problem;

(3) A written record of observation of the student's
learning behaviors in the regular education program and
the relationships of these behaviors to the specific aca-
demic problem shall be completed by a member of the
assessment team other than the student's regular educa-
tion teacher; and

(4) Written documentation that the student has an
academic achievement problem in the regular education
program shall be available. Such documentation shall
include, if applicable, previous intervention attempts and
the results obtained. Examples of data used for docu-
mentation may include:

(a) Student performance on daily classroom work
and/or criterion-referenced tests;

(b) Summary of past student performance;

(c) Group test results;

(d) Teacher observation and judgments; and

(e) Performance on student learning objectives.

(5) Documentation of the existence of a severe dis-
crepancy between the student's intellectual ability and
academic achievement in one or more of the seven areas
specified in WAC 392-171-406 shall be recorded. Such
documentation shall conform to the requirements of
WAC 392-171-413 or 392-171-418, whichever is
applicable.

(6) Tests used to assess the student's intellectual abil-
ity and academic achievement shall be:

(a) Current;

(b) Reliable as demonstrated by a reliability coeffi-
cient of .85 or above;

(c) Normed on representative national samples;

(d) Selected and administered in accordance with the
general requirements of WAC 392-171-351; and

(e) Individually administered and interpreted by a
qualified person (defined in WAC 392-171-351) in ac-
cordance with the standardized procedures described in
the test manuals.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-412 DISCREPANCY TABLES
FOR DETERMINING SEVERE DISCREPANCY
UNDER WAC 392-171-413. The superintendent of
public instruction shall develop and publish discrepancy
tables for the purpose of determining a severe discrep-
ancy between intellectual ability and academic achieve-
ment pursuant to WAC 392-171-413. Such tables shall
be developed on the basis of a regressed standard score
discrepancy method which shall consider the following
variables:
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(1) The reliability coefficient of the intellectual ability
test;

(2) The reliability coefficient of the academic achieve-
ment test; and

(3) An appropriate correlation between the intellectu-
al ability and the academic achievement tests.

The regressed standard score discrepancy method
shall be applied at a criterion level of 1.55.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-413 METHOD FOR DOCU-
MENTING SEVERE DISCREPANCY-—-GRADES
ONE AND ABOVE. (1) For students in grades one and
above, a severe discrepancy shall be determined and
documented from tables developed pursuant to WAC
392-171-412.

(2) For the purposes of applying the severe discrepan-
cy tables, the following scores shall be used:

(a) A total or full scale intellectual ability score; and

(b) An academic achievement test score which can be
converted into a standard score with a mean of one hun-
dred and a standard deviation of fifteen.

(c) A severe discrepancy between the student's intel-
lectual ability and academic achievement in one or more
of the seven areas provided for in WAC 392-171-406
shall be determined by applying the regressed standard
score discrepancy method to the obtained intellectual
ability and achievement test scores using the tables ref-
erenced above: PROVIDED, That where the assessment
results do not appear to accurately represent the stu-
dent's intellectual ability and where the discrepancy be-
tween the student's intellectual ability and academic
achievement does not initially appear to be severe upon
application of the discrepancy tables, WAC 392-171-
412, the multidisciplinary team shall apply professional
judgment in order to determine the presence of a severe
discrepancy. In this event, the multidisciplinary team
shall document in writing a narrative explanation as to
why the student has a severe discrepancy. The multidis-
ciplinary team must provide supportive evidence, includ-
ing the procedures used to determine that a severe dis-
crepancy exists between the student's intellectual ability
and academic achievement: PROVIDED FURTHER,
That if the prohibition against the use of specific tests or
test results as provided in WAC 392-171-351(4) shall
preclude the use of any of the tests referenced above, the
multidisciplinary team shall document in a written nar-

rative the basis upon which the members decided that -

there exists a severe discrepancy between intellectual
ability and achievement.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-418 ADDITIONAL METHOD
FOR DOCUMENTING SEVERE DISCREPANCY—
GRADES SEVEN AND ABOVE. For a student in
grades seven and above not found eligible under WAC
392-171-413 as a specific learning disabled student, the
existence of a severe discrepancy between that student’s
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intellectual ability and academic achievement shall be
determined and documented as follows:

(1) An intellectual ability test shall be administered.

(2) An academic achievement test in one or more of
the seven areas described in WAC 392-171-406 shall be
administered.

(3) The student's chronological age/grade (CAG)
performance in one or more of the academic achieve-
ment areas provided for in the definition shall be adjust-
ed for expectations due to variance in intellectual func-
tioning. The expected performance adjusted for intellec-
tual functioning shall then be compared to the results of
the actual achievement measures, the results of which
must yield:

(a) A functioning level of two—thirds or below of ex-
pected performance; and

(b) A functioning level below chronological age/
grade.

(4) If the results of the above comparison for a par-
ticular student indicate a functioning level of two—thirds
or below of expected performance and a functioning lev-
el below chronological age/grade level in one or more of
the seven areas described in WAC 392-171-406, a se-
vere discrepancy has been documented.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-421 DEFINITION AND ELIGI-
BILITY CRITERIA FOR MENTAL RETARDA-
TION. Mentally retarded students are those who dem-
onstrate significantly subaverage general intellectual
functioning existing concurrently with deficits in adap-
tive behavior and manifested during the developmental
period, which adversely affects their educational
performance.

(1) Assessment procedures. All students considered
for initial placement in special education as mentally re-
tarded shall be assessed and determined eligible for spe-
cial education and related services according to the
following:

(a) A current assessment of intellectual functioning
obtained from a standardized individual test designed to
measure intellectual functioning, individually adminis-
tered by a qualified psychologist and interpreted and at-
tested to as to validity by a qualified psychologist; and

(b) A current evaluation which considers and de-
scribes adaptive behavior as measured by standardized
instrument(s), or professionally recognized scales where
there are no known standardized measures, which dis-
cusses any implications for educational planning; and

(c) Current assessment of level of academic achieve-
ment as measured by standardized tests appropriate to
age level and administered individually; and

(d) A developmental history compiled directly from
the parent(s), or records, when parents are not available;
and

(e) A current vision and hearing screening report.

(2) Eligibility standards. The measured level of func-
tioning is to be classified as follows:

(a) Mild mental retardation. Intellectual functioning
(IQ) range from approximately 51 through 75 and the
following conditions:
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(i) Academic functioning equal to three—fourths or
less of chronological age/grade; and

(ii) Adaptive behavior equal to three—fourths or less
chronological age/grade.

(b) Moderate mental retardation. Intellectual func-
tioning (IQ) range from 30 to 50 and the following
conditions:

(i) Academic functioning equal to one-half or less of
chronological age/grade; and

(ii) Adaptive behavior equal to one-half or less of
chronological age/grade.

(c) Severe/profound mental retardation. Intellectual
functioning (IQ) range under 30 and the following:

(i) Academic functioning equal to one-third or less of
chronological age/grade; and

(ii) Adaptive behavior equal to one-third or less of
chronological age/grade.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-431 DEFINITION AND ELIGI-
BILITY CRITERIA FOR MULTIHANDICAPPED.
A student shall be considered multihandicapped when
there are present and documented two or more handi-
capping conditions, each of which is so severe as to war-
rant a special program were that handicapping condition
to appear in isolation, and the combination of which
causes such severe educational problems that the student
requires intensive programming cannot be accommodat-
ed in special education programs solely for one of the
impairments. Students who are deaf-blind are not in-
cluded as multihandicapped. (See WAC 392-171-451.)
Students who are classified as specific learning disability
in combination with another handicapping condition
shall not be eligible to be counted for state funding pur-
poses as multihandicapped.

Assessment procedures and eligibility standards: All
students considered for initial placement in special edu-
cation as multihandicapped shall be assessed and deter-
mined eligible for special education and related services
according to the following:

(1) Assessment procedures for each handicapping
condition have been followed, the results of which docu-
ment eligibility for inclusion in special education were
each handicap to appear in isolation; and

(2) Summary statements in the assessment analysis
report document that the effect of the multiplicity of
handicaps is so severe that the student cannot be accom-
modated in special education programs solely for one of
the impairments.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-436 DEFINITION AND ELIGI-
BILITY CRITERIA FOR DEAF. Deaf student are
those students who have a documented hearing impair-
ment which is so severe that the student is impaired in
processing linguistic information through hearing, with
or without amplification, which adversely affects educa-
tional performance.
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All students considered for initial placement in special
education as deaf shall be assessed and determined eligi-
ble for special education and related services according
to the following:

(1) A current evaluation by a qualified audiologist
which describes and confirms that the hearing impair-
ment is so severe that student is impaired in processing
linguistic information through hearing, with or without
amplification and which prevents the auditory channel
from being the primary mode of learning speech and
language and adversely affects educational performance;

(2) Current assessment of level of academic achieve-
ment as measured by standardized tests appropriate to
age level and administered individually;

(3) A current evaluation which considers and de-
scribes the student's social and emotional behaviors and
which provides any implications for educational
planning;

(4) A current assessment of language development as
measured by standardized tests or professionally recog-
nized scales appropriate to age level and administered
individually; and

(5) A current vision screening report.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-441 DEFINITION AND ELIGI-
BILITY CRITERIA FOR HARD OF HEARING.
Hard of hearing students are those students who have a
hearing impairment, whether permanent or fluctuating,
which adversely affects the student's educational
performance.

All students considered for initial placement in special
education as hard of hearing shall be assessed and de-
termined eligible for special education and related ser-
vices according to the following:

(1) A current evaluation by a qualified audiologist
which describes and confirms that the student:

(a) Has an organic hearing loss in excess of 20 dB
better ear average in the speech range (500, 1,000, 2,000
Hz), unaided; or

(b) Has a history of fluctuating hearing loss which has
interrupted the normal acquisition of speech and lan-
guage and continues to be a part of educational
planning.

(2) A current assessment of level of academic
achievement as measured by standardized tests appro-
priate to age level and administered individually.

(3) A current evaluation which describes and confirms
the student's social and emotional behaviors and which
provides any implications for educational planning.

(4) A current assessment of language development as
measured by standardized tests or professionally recog-
nized scales appropriate to age level and administered
individually.

(5) A current vision screening report.

Each school district shall ensure that the hearing aids
worn by deaf and hearing impaired students in school
are functioning properly.
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READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-446 DEFINITION AND ELIGI-
BILITY CRITERIA FOR VISUALLY HANDI-
CAPPED. Visually handicapped students are those stu-
dents who have a visual impairment which, even with
correction, adversely affects the student's educational
performance. The term includes both partially sighted
and blind students.

All students considered for initial placement in special
education as visually handicapped shall be assessed and
determined eligible for special education and related
services according to the following:

(1) A current evaluation by a qualified vision special-
ist or physician which describes and confirms that the
student:

(a) Has visual acuity of 20/70 or less in the better eye
with correction; or

(b) Has a field of vision which at its widest diameter
subtends an angle of no greater than twenty degrees in
the better eye with correction.

(2) Current assessment of level of academic achieve-
ment as measured by standardized tests appropriate to
age level and administered individually.

(3) A current evaluation which considers and de-
scribes the student's social and emotional behaviors and
which provides any implications for educational
planning.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-451 DEFINITION AND ELIGI-
BILITY CRITERIA FOR DEAF-BLIND. Deaf-blind
students are those whose hearing and vision impair-
ments, in combination, cause such severe communication
and other developmental and educational problems that
they cannot be accommodated in special education pro-
grams solely for deaf or blind students.

All students considered for initial placement in special
education as deaf-blind shall be assessed and determined
eligible for special education and related services ac-
cording to the following:

(1) A current evaluation by a qualified audiologist
and vision specialist or physician which describes and
confirms that the vision and hearing impairments, in
combination, cause such severe communication and oth-
er developmental and educational problems that the stu-
dents cannot be accommodated in special education pro-
grams solely for deaf or blind students.

(2) Current assessment of level of academic achieve-
ment as measured by standardized tests appropriate to
age level and administered individually.

(3) A current evaluation which considers and de-
scribes the student's social and emotional behaviors and
which provides any implications for educational plan-
ning; and

(4) A current assessment of language development as
measured by standardized tests or professionally recog-
nized scales appropriate to age level and administered
individually.
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READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-456 MEETINGS. (1) A meeting
shall be held within thirty calendar days after the date
upon which a student's assessment is completed for the
purpose of developing the student's individualized edu-
cation program. The school district shall initiate and
conduct the meeting and shall include the following
participants:

(a) A representative of the school district other than
the student's teacher who is qualified to provide or su-
pervise the provision of special education and related
services;

(b) The student's regular classroom teacher or special
education teacher or therapist: PROVIDED, That either
the representative of the school district or the teacher or
therapist is qualified in the area of the student's suspect-
ed disability;

(c) One or both of the parents (in the case of a non-
adult student), subject to subsections (2) through (5) of
this section;

(d) The student if he or she is an adult student (and
in the case of nonadult students, the student, if
appropriate);

(e) A member of the student's assessment team; and

(f) Other individuals at the discretion of the district or
the parent or the adult student.

(2) Each school district shall take steps to assure (in
the case of nonadult students) that one or both parents
of the handicapped student are present at each meeting
or are afforded the opportunity to participate, including:

(a) Notifying the parent(s) of the meeting early
enough to assure his or her participation; and

(b) Scheduling the meeting at a mutually agreed upon
place and time.

(3) The notice to the parent(s) shall include the pur-
pose, time, location of the meeting and who will be in
attendance.

(4) If a parent cannot attend, the district shall use
other methods to assure participation, including individ-
ual or conference telephone calls.

(5) A meeting may be conducted (in the case of a
nonadult student) without a parent in attendance if the
school district is unable to convince the parents they
should attend. In such a case the school district shall
make a record of its attempts to arrange a mutually
agreed upon time and place. The record shall contain
such information as:

(a) Detailed records of telephone calls made or at-
tempted and the results of those calls;

(b) Copies of correspondence sent to the parents and
any responses received; and

(c) Detailed records of visits made to the parent's
home or place of employment and the results of those
visits.

(6) The school district shall take whatever action is
necessary to assure that the parent (or adult student)
understands the proceedings at a meeting, including ar-
ranging for an interpreter for parents (or adult students)
who are deaf or whose native language is other than
English.




WSR 89-23-001

(7) The district shall document the parent(s)' and
other IEP participants’ presence at the IEP meeting.

(8) Meetings consistent with this section shall be con-
ducted by the school district at least once a year for the
purpose of reviewing and revising as necessary each stu-
dent's individualized education program. Meetings may
be held more frequently.

(9) In the case of students admitted to state residen-
tial schools, an assessment and individualized education
program must be completed as provided in this chapter
within fifty school days of enrollment.

READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-461 INDIVIDUALIZED EDUCA-
TION PROGRAM. (1) Each handicapped student's in-
dividualized education program shall be developed on
the basis of assessment analysis and parent input, where
it is provided, and shall include:

(a) For each orthopedically impaired and health im-
paired student under the age of eligibility to first grade,
current medical evaluation by a qualified medical prac-
titioner which describes and confirms the student's
health circumstance and which provides any medical
implications for educational planning;

(b) A statement of the student's present levels of edu-
cational performance;

(c) A statement of specific annual goals including
short—term instructional objectives which are stated in
terms that provide for measurement of progress, expect-
ed levels of performance, and the schedules for their
accomplishments;

(d) A statement of the specific special education and
related services needed by the student, and the extent to
which the student will be able to participate in the regu-
lar educational program, including physical education. If
the student is unable to participate in the regular physi-
cal education program, a description of the specially de-
signed physical education to be provided to the student
shall be included; -

(¢) The IEP developed for a handicapped student
whose chronological age is fourteen or above shall also
include career development and/or vocational education
goals and short—term instructional objectives, where ap-
propriate: PROVIDED, That if the career development
and/or vocational education is specially designed in-
struction, goals and short—term instructional objectives
shall be included;

(f) The projected dates for the initiation of services
and the anticipated duration of the services, including
the number of school days, the number of hours per day,
and the length of the school year over which such ser-
vices shall be provided: PROVIDED, That in the event
the individualized educational program is the first in the
district for such student and the multidisciplinary team
has not made a determination as to the need for an ex-
tended school year for such child, the individualized ed-
ucational program team shall make its recommendation
on the length of the school year over which such services
shall be provided prior to the conclusion of the regular
one hundred eighty school days; and
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(g) Appropriate objective criteria and evaluation pro-
cedures and schedules for determining, on at least an
annual basis, whether the short—term instructional ob-
jectives are being met.

(2) The school district shall provide the parent (or the
adult student) a copy of the individualized education
program.

(3) Nothing in this chapter may be construed as
promising or guaranteeing that a handicapped student
will in fact achieve the growth projected in his or her
annual goals and short—term objectives.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-466 INITIAL EDUCATIONAL
PLACEMENT-—NOTICE—CONSENT. (1) Each
school district shall provide written notice of a student's
proposed, initial special education placement, or of the
district's inability or refusal to make a special education
placement, at the initial meeting or within ten calendar
days after the initial meeting provided for in WAC 392-
171-456. The notice shall comply with the notice re-
quirements of WAC 392-171-526. Provided that pupils
admitted to state residential schools shall be enrolled in
an educational program within ten school days of
admission.

(2) The written consent of the parent(s) (or adult stu-
dent) shall be requested if special education placement is
proposed.

(3) The student's proposed special education place-
ment shall commence when either:

(a) Written consent has been given by the parent(s)
(or the adult student); or

(b) The refusal of a student's parent(s) (or adult stu-
dent) to grant consent has been overridden by the school
district pursuant to a hearing (or appeal) conducted in
accordance with WAC 392-171-521 et seq.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-471 LEAST RESTRICTIVE EN-
VIRONMENT. The placement and provision of services
to each handicapped student shall be in his or her least
restrictive environment as follows:

(1) Educational setting-—Each handicapped student
shall be placed:

(a) In the regular educational environment with non-
handicapped students to the maximum extent appropri-
ate to his or her needs, unless it can be demonstrated by
the school district that the nature or severity of the stu-
dent's disability is such that his or her education in reg-
ular classes with the use of supplementary aids and ser-
vices cannot be achieved satisfactorily; and

(b) In the school which he or she would attend if not
handicapped, unless his or her individualized education
program requires some other arrangement. If some other
arrangement is required, the student shall be placed in
the appropriate educational program that is as close to
the student's home as is reasonably possible.
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(2) Nonacademic settings—Each handicapped student
shall be provided nonacademic and extracurricular ser-
vices and activities conducted by the school district (e.g.,
meals, recess, recreation, athletics, counseling, transpor-
tation, student club activities, etc.) with nonhandicapped
students to the maximum extent appropriate to the needs
of the student.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-476 CONTINUUM OF ALTER-
NATIVE PLACEMENTS. A continuum of alternative
placement options shall be made available as is neces-
sary to meet the needs of the district's handicapped stu-
dents for special education and related services.

The option shall include instruction in regular classes,
special classes, special schools, home instruction, and in-
struction in hospitals and institutions, and shall provide
for supplementary services such as resource room or
itinerant instruction in conjunction with regular class
placement.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-481 PLACEMENT OPTIONS—
SELECTION—REQUIRED CONSIDERATIONS.
(1) The placement of each handicapped student shall be
determined annually at a meeting conducted pursuant to
WAC 392-171-456.

--(2) ‘The selection of the appropriate placement option
or options for each handicapped student shall be based
upon:

(a) The student's individualized education program;

(b) The least restrictive environment requirements of
WAC 392-171-471;

(c) The option or combination of options that provides
a reasonably high probability of assisting the student to
attain his or her annual goals; and

(d) A consideration of any potential harmful effect on
the student or on the quality of services which he or she
needs.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-486 HOME/HOSPITAL IN-
STRUCTION. Home or hospital instruction shall be
provided to both handicapped students and other stu-
dents who are unable to attend school for an estimated
period of four weeks or more because of physical dis-
ability or illness. As conditions to such services, the
parent(s) of a student (or the adult student) shall re-
quest the services and provide a written statement to the
school district from a qualified medical practitioner that
states the student will not be able to attend school for an
estimated period of at least four weeks. A student who is
not otherwise handicapped pursuant to WAC 392-171-
310 who qualifies pursuant to this subsection shall be
deemed "handicapped" only for the purpose of
home/hospital instructional services and funding and
may not otherwise qualify as a handicapped student for
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the purposes of generating state or federal special edu-
cation funds. A school district shall not pay the cost of
the statement from a qualified medical practitioner for
the purposes of qualifying a student for home/hospital
instructional services pursuant to this section.

Home-hospital instructional services funded in ac-
cordance with the provisions of this section shall not be
used for initial or on-going placement of otherwise
handicapped students. It shall be limited to placement as
is deemed necessary to provide temporary intervention as
a result of a physical disability or illness.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-491 CONTRACTUAL SER-
VICES. (1) School districts, severally or jointly, shall be
authorized to:

(a) Enter into interdistrict agreements with another
school district(s) pursuant to RCW 28A.58.075, 28A-
.58.245, 28A.58.250, and chapter 392-135 WAC; and

(b) Contract with nonpublic and public school agen-
cies for special education and related services for handi-
capped students: PROVIDED, That the school district
establishes that it cannot provide an appropriate educa-
tion for the handicapped student within the district or
another school district: PROVIDED FURTHER, That
in the case of a cooperative placement by a school dis-
trict of a handicapped student at a center for the fur-
therance of research and training in handicapping con-
ditions as established pursuant to RCW 28B.20.410
through 28B.20.414, as now or hereafter amended, or
other such centers as may be established at other public
institutions of higher education, as defined in RCW
28B.10.016, the school districts shall establish that the
parent (or adult student) has given written approval for
placement of the handicapped student at such center de-
spite the existence of an appropriate education for the
handicapped student within the district or another school
district and has agreed that such placement would equal
or substantially equal the placement available in the
school district.

(2) If a handicapped student has special education
and related services available in his or her public school
district of residence and the child is placed in another
public school district or in a public or private school or
facility other than pursuant to a contractual arrange-
ment between the student's district of (initial) residence
and the entity of placement, the district of (initial) resi-
dence shall not be required to pay for the student's edu-
cation or otherwise be responsible for the education of
the student, except to the extent the student may qualify
for services as a private school student pursuant to WAC
392-171-646 et seq.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80) '

WAC 392-171-496 APPROVAL OF NONPUB-
LIC AND PUBLIC SCHOOL AGENCIES. A school
district shall not either place a student in a nonpublic or
public school agency or award a contract to a nonpublic
or public school agency until the nonpublic or public
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school agency has been approved by the state board of
education. Approval of such agencies shall be made in
accordance with the following procedures:

(1) The school district shall establish that all require-
ments imposed by this chapter for contracting with a
nonpublic or public school agency can be met and shall
forward the nonpublic or public school agency's applica-
tion to the superintendent of public instruction or his or
her designee;

(2) The superintendent of public instruction or his or
her designee shall recommend approval or disapproval of
the agency to the state board of education; and

(3) The superintendent of public instruction or his or
her designee shall notify the requesting school district
and nonpublic or public school agency of approval or
disapproval.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-501 SCHOOL DISTRICT RE-
SPONSIBILITY WHEN CONTRACTING FOR
PLACEMENT IN A NONPUBLIC OR PUBLIC
SCHOOL AGENCY. Any school district contracting
with an approved nonpublic or public school agency for
special education and/or related services in behalf of a
handicapped student shall:

(1) Initiate and conduct a meeting with appropriate
personnel and the student's parent(s) for the purpose of
developing the student's individualized education pro-
gram. The district shall assure that a representative of
the nonpublic or public school agency attends the meet-
ing or in some other way assure participation by the
nonpublic school agency. Meetings to review or revise
the student's individualized education program after the
student has been placed shall be initiated and conducted
by the nonpublic or public school agency at the discre-
tion of the school district. The district shall assure that
both the parent(s) (or the adult student) and the non-
public school agency are represented in any decision
concerning the student's individualized education pro-
gram and agree to proposed changes in the program be-
fore those changes are implemented. The responsibility
for compliance with this section lies with the school
district.

(2) Develop a written contract which shall include,
but not necessarily be limited to, the following elements:

(a) Names of the parties involved;

(b) The name of the handicapped student(s) for whom
the contract is drawn;

(c) Location and setting;

(d) Description of program administration and
supervision;

(e) Designation of coordinator of the services to be
provided by the school district and the contractor;

(f) Assurance of compliance with staff
licensing/certification requirements;

(g) Periodic student report requirements;

(h) Annual program monitoring procedures and
requirements;

(i) Starting date and duration of contract;

(j) Program day and description of student's program;
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(k) Charges and reimbursement—Billing and pay-
ment procedures;

() Total contract cost;

(m) Contract review;

(n) Disposition of materials and equipment upon
termination;

(0) School district's responsibility for compliance with
due process, individualized education program, and
yearly review and determination of placement
requirements;

(p) Contractor's policies and procedures covering:

(i) Care of student(s) in emergencies;

(ii) Fire drills;

(iii) Personnel policies;

(iv) Staff duties; and

(v) Board of directors' duties and functions;

(q) Other contractual elements that may be necessary
to assure compliance with state and federal rules and
clearly define each party's role and functions; and

(r) Signatures of authorized school and contractor
officials.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-506 OUT-OF-STATE AGEN:-
CIES. In the event the school district within which a
handicapped student resides is unable to contract with
another district, or a nonpublic or public school agency,
or an appropriate state agency, the parent (or adult stu-
dent) and district may jointly petition the superintendent
of public instruction or his or her designee for state and
federal special education funds to provide an educational
program with an agency in another state or Canada.

Contractual arrangements for an out—of-state educa-
tional program shall be approved by the superintendent
of public instruction or his or her designee prior to the
student's placement in that program. The school district
shall be responsible for:

(1) Determining that no appropriate in-state place-
ment option is available and for making the decision that
the student should be placed in an out—of-state program;

(2) Determining that the out-of-state educational
program is appropriately licensed or approved by that
state's authorities and that placement will result in an
appropriate education for the student; and

(3) Contracting with the out—of-state agency pursu-
ant to the requirements of WAC 392-171-491 through
392-171-501.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-511 ANNUAL REVIEW OF
PLACEMENT AND STUDENT PROGRESS—
PROGRAM IMPROVEMENT. (1) Annual placement
review—The educational placement of each handicapped
student shall be evaluated and redetermined annually at
a meeting conducted pursuant to WAC 392-171-456.

(2) Program evaluation—Each school district shall
establish a simple and reliable system of evaluating the
program established for each handicapped student. Pro-
gram evaluations shall be based upon a handicapped
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student's progress toward the accomplishment of the
goals and objectives set forth in the student's individual-
ized education program and/or upon the
teacher/manager efforts to facilitate change. Specific
methods of evaluating and displaying program results
shall be determined in accordance with the district's po-
licies and procedures and the student's individualized
education program.

(3) The program evaluation system shall assure that
the performance measurement is recorded and reported
at both in—process and final-result stages, and the results
of the evaluation shall be reported to the parent(s) (or
the adult student) consistent with policies and proce-
dures of the school district.

(4) Program evaluations shall serve two purposes:

(a) To compare a student's measured performance
with established goals and objectives; and

(b) To attempt to identify causal factors that account
for significant differences between actual and predicted
performance.

(5) Each school district shall develop, in its own for-
mat, alternatives designed to improve methods and re-
sults that are based upon the performance evaluation of
the student. Evaluation of progress shall be continuing
and completed at least annually in order to allow assess-
ment personnel to adjust aims, programs, etc., if the
goals and objectives are not met.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-512 REASSESSMENT—RE-
QUIREMENT. Each identified student having a handi-
capping condition shall be reassessed in accordance with
the assessment procedures specified in WAC 392-171-
351 through 392-171-366 by the multidisciplinary team
provided for in WAC 392-171-351 as follows:

(1) At a minimum, once every three years or more
frequently if required by this chapter.

(2) Upon request of the student's parent (or adult
student), teacher, or individualized education program
committee.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-513 REASSESSMENT—NO-
TICE REQUIREMENT. Ten calendar days prior to
conducting the reassessment, the district shall provide
written notice to parents (or adult student). Such notice
for reassessment, shall include:

(1) The procedural safeguard requirements provided
in WAC 392-171-526 (1)(a) and also shall be issued in
compliance with the provisions of WAC 392-171-526
(2) and (3);

(2) The reasons for reassessment i.e., required three—
year reassessment or reassessment upon request. If the
reassessment is upon request, the notice shall include the
source of and reasons for such request;

(3) A statement that the student's records will be re-
viewed as a part of the reassessment and that the parents
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(or adult student) have the right to submit to the multi-
disciplinary team any information they deem important
to the reassessment;

(4) A statement that the multidisciplinary team will
determine the need, if any, for replication of previous
assessment procedures and the need, if any, for addi-
tional assessment procedures;

(5) A list of the disciplines to be represented on the
multidisciplinary team as required by WAC 392-171-
351.

READOPTED SECTION (Readopting Order 861,
filed 2/21/86)

WAC 392-171-514 REASSESSMENT—PUR-
POSES. The purposes of reassessment of identified stu-
dents having a handicapping condition are to determine
one or more of the following:

(1) Whether the student is appropriately identified as
handicapped—i.e., having or not having a handicapping
condition—or appropriately classified—i.e., having one
or more particular handicapping conditions specified in
WAC 392-171-381 through 392-171-451;

(2) Whether the program designed for the student is
appropriate to meet the student's unique needs, abilities,
and limitations; and

(3) Whether the student meets the continuing eligibil-
ity requirement of WAC 392-171-325(3) or 392-171-
331.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-516 REASSESSMENT-—NO-
TICE OF RESULTS. Following the completion of the
reassessment and based on the reassessment results, the
district superintendent or his or her designee shall record
in writing one or more of the following decisions:

(1) Whether the student is appropriately identified as
handicapped.

(2) Whether the student is appropriately classified as
having a particular handicapping condition and is in
need of special education services.

(3) Whether the program designed for the student is
appropriate to the student's unique needs, abilities, and
limitations.

(4) Whether the student meets the continuing eligibil-
ity requirement of WAC 392-171-325(3) or 392-171-
331.

In accordance with WAC 392-171-521, the parent
(or adult student) shall be notified pursuant to the con-
tent of notice prescribed in WAC 392-171-526 of the
school district's decision within ten calendar days fol-
lowing the completion of the reassessment. When a de-
termination is made that the program is inappropriate,
an individualized education program committee meeting
shall be convened in accordance with WAC 392-171-
456 through 392-171-466. When special education ser-
vices are to be discontinued, notice shall be given the
parent(s) pursuant to WAC 392-171-521.
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READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-517 REASSESSMENT—
THREE-YEAR REQUIREMENT. If the reassessment
is the result of the three—year reassessment requirement,
the multidisciplinary team based on the professional
judgment of the members thereof—i.e., a reasonable de-
gree of professional certainty—shall determine and doc-
ument the following:

(1) Whether the student is appropriately identified or
appropriately classified. If not, the multidisciplinary
team shall follow the procedures specified in WAC 392-
171-518.

(2) Whether the current program is appropriate to the
student's unique needs, abilities, and limitations. If not,
the multidisciplinary team shall follow the procedures
specified in WAC 392-171-519.

(3) Whether the student meets the continuing eligibil-
ity requirement of WAC 392-171-325(3) or 392-171-
331. In making such determination, the multidisciplinary
team shall document in a written narrative the basis for
such determination, including any relevant data or as-
sessment process used for the determination of continu-
ing eligibility.

(4) Whether assessment procedures should be repli-
cated or conducted by members of the multidisciplinary
team or other professionals not represented on the mul-
tidisciplinary team to provide reasonable professional
certainty that the reassessment results are accurate. In
making such determination, members of the multidiscip-
linary team shall be governed by the generally recog-
nized professional practice standards of their respective
disciplines. Members of the multidisciplinary team shall
defer to the professional judgment of a team member
who requests the replication or conduction of a particu-
lar assessment procedure.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-518 REASSESSMENT—AP-
PROPRIATE IDENTIFICATION OR CLASSIFICA-
TION. If the reassessment is upon request of the stu-
dent's parent (or adult student), teacher, or individual-
ized education program committee and concern is stated
that the student is or may be inappropriately identified
as handicapped or inappropriately classified as having a
particular handicapping condition, the reassessment pro-
cess shall address each component of the eligibility cri-
teria for the identified or suspected handicapping condi-
tion pursuant to WAC 392-171-381 through 392-171-
451. The assessment procedures stated therein shall be
conducted unless the multidisciplinary team based on a
reasonable degree of professional certainty determines
that the replication of a particular assessment procedure
is not necessary for one or more of the following reasons:

(1) That previous assessment procedures were con-
ducted accurately;

(2) That a particular assessment procedure is unnec-
essary to determine the accuracy of the identification or
classification;

Washington State Register, Issue 89-23

(3) That an alternative assessment procedure is more
or equally appropriate to determine the accuracy of the
identification or classification.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-519 REASSESSMENT—AP-
PROPRIATENESS OF PROGRAM. If the reassess-
ment is upon the request of the student's parent (or
adult student), teacher, or individualized education pro-
gram committee and concern is stated that the current
program is or may be inappropriate to the student's
unique needs, abilities, and limitations, then the assess-
ment procedures utilized to determine the appropriate-
ness of the student's special education and related ser-
vices program, including recommendations for changes
therein, shall be determined by the multidisciplinary
team. In making such determination the multidisciplin-
ary team shall document in a written narrative the basis
for such determination, including any relevant data or
assessment procedures utilized.

READOPTED SECTION (Readopting Order 80-31,

filed 8/19/80)

WAC 392-171-521 WHEN NOTICE MUST BE
GIVEN. Written notice in accordance with WAC 392-
171-526 shall be given by a school district to the
parent(s) of a student (or to the adult student) a rea-
sonable time before the school district:

(1) Proposes to initiate or change the identification,
assessment, or educational placement of the student or
the provision of special education and related services to
the student pursuant to this chapter; or

(2) Refuses to initiate or change the identification,
assessment, or educational placement of the student or
the provision of special education and related services to
the student pursuant to this chapter.

READOPTED SECTION (Readopting Order 80-31,

filed 8/19/80)

WAC 392-171-526 CONTENTS OF NOTICE.
(1) The notice required by WAC 392-171-521 shall
include:

(a) A full explanation of all of the procedural safe-
guards available to the parent (or the adult student) that
are set forth in this chapter;

(b) A description of the action proposed or refused by
the school district, an explanation of why the district
proposes or refuses to take the action, and a description
of any options the district considered and the reasons
why those options were rejected;

(c) A description of each assessment procedure, test,
record, or report the district used as a basis for the pro-
posal or refusal; and

(d) A description of any other factors which are rele-
vant to the district's proposal or refusal.

(2) The notice shall be:

(a) Written in language understandable to the general
public; and

(b) Provided in the native language of the parent (or
adult student) or other mode of communication used by
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the parent (or adult student), unless it is clearly not fea-
sible to do so.

(3) If the native language or other mode of communi-
cation of the parent (or adult student) is not a written
language, the district shall take steps to assure that:

(a) The notice is translated orally or by other means
to the parent (or adult student) in his or her native lan-
guage or other mode of communication;

(b) The parent (or adult student) understands the
content of the notice; and

(c) There is written evidence that the requirements in
subparagraphs (a) and (b) of this subsection have been
met.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-531 RIGHT TO INITIATE—
PURPOSES. (1) Hearings conducted in accordance
with WAC 392-171-521 through 392-171-556 may be
initiated in the following cases for the purposes stated:

(a) The parent(s) of a student (or an adult student) or
a school district may initiate a hearing to challenge or to
show (as the case may be) the appropriateness of a pro-
posal by the school district to initiate or change:

(i) The identification of the student;

(ii) The assessment of the student;

(iii) The educational placement of the student; or

(iv) The provision of special education and related

services to the student pursuant to this chapter;
- (b) The parent(s) of a student (or an adult student) or
a school district may initiate a hearing to challenge or to
show (as the case may be) the appropriateness of the
school district's refusal of the parent(s) (or adult stu-
dent's) request to initiate or change:

(i) The identification of the student;

(ii) The assessment of the student;

(iii) The educational placement of the student; or

(iv) The provision of special education and related
services to the student pursuant to this chapter;

(c) A school district may initiate a hearing to show
that its assessment of a student is appropriate if the stu-
dent's parent(s) (or adult student) disagrees with the as-
sessment results.

(2) A request by a student's parent(s) (or adult stu-
dent) for a hearing pursuant to this section shall:

(a) Be in writing;

(b) Be mailed or provided directly to the superintend-
ent of the school district; and

(c) Explain the complaint of the parent(s) (or adult
student) in general or specific terms.

(3) A request by a school district for a hearing pursu-
ant to this section shall:

(a) Be in writing;

(b) Be mailed or provided directly to Office of Super-
intendent of Public Instruction, Office of Legal Services,
Old Capitol Building, Olympia, Washington 98504. A
copy of such request, including required attachments
shall be transmitted to the student's parent(s) (or adult
student);

(c) Have attached to such request a copy of the notice
to parent(s) (or adult student) as required by WAC
392-171-521. If the hearing request by the district is in
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response to a request for an independent educational as-
sessment pursuant to WAC 392-171-371, the district's
written request for a hearing also shall have attached a
copy of the written notice to the district required by
WAC 392-171-371(2).

(4) A notice of a hearing requested by a student's
parent(s) (or adult student) or initiated by a school dis-
trict pursuant to this section shall be provided by the
hearing officer and shall include, but not necessarily be
limited to:

(a) The date, time, and place of the hearing;

(b) The issues to be addressed at the hearing to the
extent the issues have been identified at the time of the
notice;

(c) The rights, procedures, and other matters set forth
in WAC 392-171-536 through 392-171-576; and

(d) The right of the parent(s) (or adult student) to
seek an independent assessment at public expense pursu-
ant to WAC 392-171-371.

READOPTED SECTION (Readopting Order 84-33,
filed 9/6/84)

WAC 392-171-533 TRANSMITTAL OF COM-
PLAINT BY SCHOOL DISTRICT TO SUPERIN-
TENDENT OF PUBLIC INSTRUCTION. Unless the
complaint filed with the school district superintendent
pursuant to WAC 392-171-531(2) is withdrawn by the
complainant in writing within five calendar days from
the date of receipt, the school district superintendent
shall transmit the complaint to the office of Superin-
tendent of Public Instruction, Office of Legal Services,
Old Capitol Building, Olympia, Washington 98504 prior
to midnight of such fifth calendar day by depositing such
complaint in the United States mail.

READOPTED SECTION (Readopting Order 84-33,
filed 9/6/84)

WAC 392-171-536 HEARING OFFICERS—
SELECTION AND EXPENSES OF—PARENT AS-
SISTANCE. (1) If a hearing is initiated pursuant to
WAC 392-171-531:

(a) The hearing shall be conducted by and at the ex-
pense of the superintendent of public instruction.

(b) The superintendent of public instruction shall pro-
vide for a court reporter's stenographic record of all tes-
timony and other oral hearing proceedings at the ex-
pense of the superintendent of public instruction: PRO-
VIDED, That a court reporter's stenographic record
need not be transcribed for any purpose except as pro-
vided or required in WAC 392-171-551(e).

(c) The superintendent of public instruction shall in-
form the parent(s) (or adult student) of any free or low—
cost legal and other relevant services available in the
area if:

(i) The parent (or adult student) requests the infor-
mation; or

(i) The school district or the parent (or adult student)
initiates a hearing;

(d) The hearing shall be conducted by a qualified
person selected and appointed by the chief administra-
tive law judge in the office of administrative hearings
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pursuant to chapter 10-08 WAC and shall be a person
who:

(i) Is not an employee of a school district which is in-
volved in the education or care of the student; and

(ii) Does not have a personal or professional interest
which would conflict with his or her objectivity in the
hearing;

(2) The hearing shall be conducted in accordance with
the provisions of WAC 392-101-005 unless modified by
this chapter. :

READOPTED SECTION (Readopting Order 84-33,
filed 9/6/84)

WAC 392-171-551 HEARING RIGHTS. (1) Any
party to a hearing initiated pursuant to WAC 392-171-
531 has the right to:

(a) Be accompanied and advised by persons with spe-
cial knowledge or training with respect to the problems
of handicapped students;

(b) Be advised and/or represented by an attorney;

(c) Present evidence, including the opinion(s) of qual-
ified experts, confront, cross—examine, and compel the
attcndance of witnesses;

(d) Prohibit the introduction of any evidence at the
hearing that has not been disclosed to that party at least
five days before the hearing;

(e) Obtain a written verbatim record of the hearing at
a cost no greater than the fee charged by the court re-
porter for transcribing his or her record of the hearing:
PROVIDED, That in the event of an appeal to a court
of law by the school district, such district shall bear the
cost of transcribing the record for appeal purposes and
shall make a copy available to the other party at a cost,
if any, which is no greater than the school district's cost
of copying the original; and

(f) Obtain written findings of fact, conclusions of law
and judgments.

(2) Parents who are a party to a hearing have the
right to have the child who is the subject of the hearing
present.

(3) Parents (or adult students) who are a party to a
hearing have the right to open the hearing to the public.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-556 TIMELINE FOR HEARING
OFFICER'S DECISION—TIME AND PLACE OF
HEARING. (1) Not later than forty—five days after the
date of receipt of a request for a hearing pursuant to
WAC 392-171-531:

(a) A final decision shall be reached based upon a
preponderance of the evidence; and

(b) A copy of the decision consisting of the hearing
officer's findings of fact, conclusions of law, and judg-
ment shall be mailed or provided directly to each of the
parties and to the superintendent of public instruction by
the hearing officer, together with a certification of the
date of mailing and the parties to whom it was mailed.

(2) The date of mailing or providing a decision to the
parties shall be certified to on the first page of the deci-
sion by the person(s) who mails or provides the decision
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to the parties. The decision of the hearing officer shall be
drafted in a manner which:

(a) Sets forth the findings of fact, conclusions of law
and judgment separately, and numbers each findings of
fact and conclusion; and

(b) Avoids the revelation of personally identifiable in-
formation that is unnecessary to reaching and under-
standing the decision reached. The surnames of students
and their parents shall be indicated by use of their last
initial and shall not be spelled out.

(3) A hearing officer may grant specific extensions of
time beyond the period set forth in this section at the
request of either party.

(4) Each hearing involving oral arguments shall be
conducted at a time and place which is reasonably con-
venient to the parent(s) and student involved.

READOPTED SECTION (Readopting Order 84-33,
filed 9/6/84)

WAC 392-171-559 PROSPECTIVE APPLICA-
TION TO AMENDMENTS IN WASHINGTON AD-
MINISTRATIVE CODE AFFECTING HEARINGS.
Amendments to the Washington Administrative Code
affecting special education hearings and appeals pursu-
ant to chapter 392-171 WAC shall apply prospectively.
Complaints filed pursuant to WAC 392-171-531 shall
be governed by the chapter 392-171 WAC regulations
in effect at the time the complaint is filed.

READOPTED SECTION (Readopting Order 84-33,
filed 9/6/84)

WAC 392-171-561 FINAL DECISION—AP-
PEAL TO COURT OF LAW. A decision made in a
hearing initiated pursuant to WAC 392-171-531 is fi-
nal, unless modified or overturned by a court of law.

READOPTED SECTION (Readopting Order 84-33,
filed 9/6/84)

WAC 392-171-576 STUDENT'S STATUS DUR-
ING HEARING AND JUDICIAL REVIEW PRO-
CESSES. (1) During the pendency of any administrative
or judicial proceeding regarding a complaint initiated
pursuant to WAC 392-171--531, unless the school dis-
trict and the parent(s) of the student (or the adult stu-
dent) agree otherwise, the student involved in the com-
plaint shall remain in the educational placement he or
she was in at the time the complaint was made.

(2) The student, with the consent of the parent(s) (or
the adult student), shall be placed in the regular school
program until the completion of all such proceedings if
the complaint involves an application for initial admis-
sion to the school.

READOPTED SECTION (Readopting Order 81-25,
filed 9/4/81)

WAC 392-171-581 SURROGATE PARENTS.
(1) General. Each school district providing a special ed-
ucation program to a nonadult handicapped student
shall assure that the rights of the nonadult student are
protected when:

[104]



Washington State Register, Issue 89-23

(a) No parent (as defined in WAC 392-171-310(4))
can be identified;

(b) The school district, after reasonable efforts, cannot
discover the whereabouts of a parent; or

(c) The student is a ward of the state.

(2) Duty of school district. The duty of a school dis-
trict under this section includes the assignment of a per-
son to act as a surrogate for the parents. This duty in-
cludes the establishment of a method:

(a) For determining whether a nonadult student needs
a surrogate parent; and

(b) For assigning a surrogate parent to the student.

(3) Criteria for selection of surrogates. Each school
district shall assure that a person selected as a surrogate:

(a) Has no interest that conflicts with the interests of
the student he or she represents; and

(b) Has knowledge and skills that assure adequate
representation of the student.

(4) Nonemployee requirement—Compensation:

(a) A person assigned as a surrogate may not be an
employee of a school district and/or other agency which
is involved in the education or care of the student; and

(b) A person who otherwise qualifies as a surrogate
parent pursuant to this section is not an "employee" of
the school district and/or other agency solely because he
or she is paid by the school district and/or agency to
serve as a surrogate parent.

(5) Responsibilities. A surrogate parent may represent
the student in all matters relating to:

(a) The identification, assessment, and educational
placement of the student; and

(b) The provision of free special education and related
services to the student.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-586 DEFINITION OF "EDUCA-
TION RECORDS" AS USED IN RECORDS
RULES. (1) For the purpose of WAC 392-171-596
through 392-171-641 governing handicapped student
records, the term "education records"” shall mean those
records that:

(a) Are directly related to a student; and

(b) Are maintained by a school district or by a party
acting for the school district.

(2) The term "education records” does not include:

(a) Records of instructional, supervisory, and admin-
istrative personnel and educational personnel ancillary
thereto which:

(i) Are in the sole possession of the maker thereof;
and

(ii) Are not accessible or revealed to any other indi-
vidual except a substitute. For the purpose of this defini-
tion, a "substitute” means an individual who performs
on a temporary basis the duties of the individual who
made the record and does not refer to an individual who
permanently succeeds the maker of the record in his or
her position;

(b) Records of a law enforcement unit of a school
district which are:

(i) Maintained apart from the records described in
subsection (1) of this section;
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(ii) Maintained solely for law enforcement purposes;
and

(iii) Not disclosed to individuals other than law en-
forcement officials of the same jurisdiction: PROVID-
ED, That education records maintained by the school
district are not disclosed to the personnel of the law en-
forcement unit;

(c) Records relating to an individual who is employed
by a school district which:

(i) Are made and maintained in the normal course of
business;

(i) Relate exclusively to the individual in that indi-
vidual's capacity as an employee; and

(iii) Are not available for use for any other purpose:
PROVIDED, That this exception from the definition of
"education records"” does not apply to records relating to
an individual in attendance at the school district who is
employed as a result of his or her status as a student;

(d) Records relating to an adult student which are:

(i) Created or maintained by a physician, psychiatrist,
psychologist, or other recognized professional acting in
his or her professional or paraprofessional capacity;

(ii) Created, maintained, or used only in connection
with the provision of treatment to the student; and

(iii) Not disclosed to anyone other than individuals
providing the treatment: PROVIDED, That the records
can be personally reviewed by a physician or other ap-
propriate professional of the student’s choice. For the
purpose of this definition, "treatment" does not include
remedial educational activities or activities which are
part of the program of instruction at the school district;

(e) Records of a school district which contain only in-
formation relating to a person after that person was no
longer a student at the school district. An example
would be information collected by a school district per-
taining to the accomplishments of its alumni.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-591 DEFINITIONS USED IN
RECORDS RULES—"DESTRUCTION"—"NATIVE
LANGUAGE"—AND "PARTICIPATING AGEN-
CY." For the purpose of WAC 392-171-596 through
392-171-641 governing handicapped student records:

(1) "Destruction” shall mean physical destruction or
removal of personal identifiers from information so that
the information is no longer personally identifiable.

(2) "Native language" has the meaning given that
term by section 703 (a)(2) of the Bilingual Education
Act, which provides essentially as follows:

The term "native language,” when used with
reference to a person of limited English—
speaking ability, means the language nor-
mally used by that person, or in the case of
a nonadult student, the language normally
used by the parents of the student.

(3) "Participating agency” means any agency or insti-
tution which collects, maintains, or uses personally iden-
tifiable information or from which information is ob-
tained pursuant to this chapter.
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READOPTED SECTION (Readopting Order 8448,
filed 10/2/84)

WAC 392-171-596 ACCESS RIGHTS. (1) Each
school district shall permit parents of handicapped stu-
dents (or adult students) to inspect and review during
school business hours any education records relating to
their children or ward (or the adult student) which are
collected, maintained, or used by the district under this
chapter. The district shall comply with a request
promptly and before any meeting regarding an individu-
alized education program or hearing relating to the
identification, evaluation, or placement of the student.

(2) The right to inspect and review education records
under this section includes:

(a) The right to a response from the participating
agency to reasonable requests for explanations and
interpretations of the records;

(b) The right to request that the school district pro-
vide copies of the records containing the information if
failure to provide those copies would effectively prevent
the parent from exercising the right to inspect and re-
view the records; and

(c) The right to have a representative of the parent
(or adult student) inspect and review records.

(3) A school district may presume that a parent has
authority to inspect and review records relating to his or
her child or ward unless the district has been advised
that the parent does not have the authority under appli-
cable state law governing such matters as guardianship,
separation, and divorce.

READOPTED SECTION (Readopting Order 8448,
filed 10/2/84)

WAC 392-171-601 RECORD OF ACCESS. Each
participating agency shall keep a record of parties ob-
taining access to education records collected, main-
tained, or used under this chapter (except access by par-
ents, adult students, and authorized employees of the
participating agency), including the name of the party,
the date access was given, and the purpose for which the
party is authorized to use the records.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80) '

WAC 392-171-606 RECORDS ON MORE
THAN ONE STUDENT. If any education record in-
cludes information on more than one student, the
parent(s) of those students (and/or adult students) shall
have the right to inspect and review only the information
relating to their child or ward (or themselves) or to be
informed of that specific information.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-611 LIST OF TYPES AND LO-
CATIONS OF INFORMATION. Each participating
agency shall provide parents (and adult students) on re-
quest a list of the types and locations of education re-
cords collected, maintained, or used by the agency.
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READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-616 FEES. (1) A participating ed-
ucation agency may charge a fee for copies of records
which are made for parents (or adult students) under
this chapter if the fee does not effectively prevent the
parents (or adult students) from exercising their right to
inspect and review those records.

(2) A participating agency may not charge a fee to
search for or to retrieve information under this chapter.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-621 AMENDMENT OF RE-
CORDS AT THE REQUEST OF A PARENT OR
ADULT STUDENT. (1) A parent of a handicapped
student (or an adult student) who believes that informa-
tion in education records collected, maintained, or used
under this chapter is inaccurate or misleading or violates
the privacy or other rights of the student may request
the participating agency which maintains the informa-
tion to amend the information.

(2) The agency shall decide whether to amend the in-
formation in accordance with the request within a rea-
sonable period of time after receipt of the request.

(3) If the agency decides to refuse to amend the in-
formation in accordance with the request it shall inform
the parent (or adult student) of the refusal and advise
the parent (or adult student) of the right to a hearing
pursuant to WAC 392-171-626.

(4) The participating agency, on request, shall provide
the parent (or adult student) an opportunity for a hear-
ing to challenge information in education records to in-
sure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of the student.

(5) If, as a result of the hearing, the participating
agency decides that the information is inaccurate, mis-
leading, or otherwise in violation of the privacy or other
rights of the student, it shall amend the information ac-
cordingly and so inform the parent (or adult student) in
writing.

(6) If, as a result of the hearing, the participating
agency decides that the information is not inaccurate,
misleading or otherwise in violation of the privacy or
other rights of the student, it shall inform the parent(s)
(or adult student) of the right to place in the records it
maintains on the student a statement commenting on the
information or setting forth any reasons for disagreeing
with the decision of the agency.

(7) Any explanation placed in the records of the stu-
dent pursuant to this section shall:

(a) Be maintained by the participating agency as part
of the records of the student as long as the record or
contested portion is maintained by the participating
agency; and

(b) Also be disclosed to any party to whom the re-
cords of the student (or the contested portion thereof)
are disclosed.
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READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-626 HEARING PROCEDURES
REGARDING RECORDS. A hearing initiated pursu-
ant to WAC 392-171-621 to challenge information in
education records shall be conducted according to pro-
cedures which include at least the following elements:

(1) The hearing shall be held within a reasonable pe-
riod of time after the participating agency has received
the request;

(2) The parent (or adult student) shall be given notice
of the date, place, and time reasonably in advance of the
hearing;

(3) The hearing may be conducted by any party, in-
cluding an official of the participating agency, who does
not have a direct interest in the outcome of the hearing;

(4) The parent (or adult student) shall be afforded a
full and fair opportunity to present evidence relevant to
the issues raised pursuant to WAC 392-171-621 and
may be assisted or represented by individuals of his or
her choice at his or her own expense, including an
attorney;

(5) The participating agency shall provide a written
decision to the parent (or adult student) within a rea-
sonable period of time after the conclusion of the hear-
ing; and

(6) The decision of the participating agency shall:

(a) Be based solely upon the evidence presented at the
hearing; and

(b) Include a summary of the evidence and the rea-
sons for the decision.

READOPTED SECTION (Readopting Order 83-1,
filed 3/30/83)

WAC 392-171-631 CONSENT. (1) Consent of a
parent (or adult student) shall be obtained before per-
sonally identifiable information is:

(a) Disclosed to anyone other than officials of partici-
pating agencies collecting or using the information under
this chapter subject to subsection (2) of this section; or

(b) Used for any purpose other than meeting a re-
quirement imposed by this chapter.

(2) No school district shall release information from
education records to participating agencies without the
consent of a parent (or adult student) except in those
cases in which a release of information without consent
is permitted by the rules that implement the federal Pri-
vacy Rights of Parents and Students Part 99 of 34 Code
of Federal Regulations (CFR) 34 sections 99.1 et seq.
See 34 CFR 99.31 (when prior consent not required), 34
CFR 99.35 (disclosure to state and federal officials) and
34 CFR 99.37 (directory information).

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-636 SAFEGUARDS. (1) Each
participating agency shall protect the confidentiality of
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personally identifiable information at the collection,
storage, disclosure, and destruction stages.

(2) One official at each participating agency shall be
designated as the individual responsible for assuring the
confidentiality of any personally identifiable information.

(3) All persons collecting or using personally identifi-
able information shall receive training or instruction
regarding:

(a) The policies and procedures on protection of the
confidentiality of personally identifiable information set
forth in the state's annual program plan; and

(b) 45 CFR 99.1 et seq. (the "Buckley Amendment"
rules).

(4) Each participating agency shall maintain, for
public inspection, a current listing of the names and po-
sitions of those employees within the agency who may
have access to personally identifiable information.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-641 DESTRUCTION OF INFOR-
MATION. Each school district shall inform parents
(and adult students) when personally identifiable infor-
mation collected, maintained, or used pursuant to this
chapter is no longer needed to provide educational ser-
vices to the student. The information shall thereafter be
destroyed at the request of the parent(s) (or adult stu-
dent). However, a permanent record of a student’s name,
address, and phone number, his or her grades, atten-
dance record, classes attended, grade level completed
and year completed may be maintained without time
limitation.

READOPTED SECTION (Readopting Order 80-31,

filed 8/19/80)

WAC 392-171-646 DEFINITION—"PRIVATE
SCHOOL HANDICAPPED STUDENT(S)." For the
purpose of WAC 392-171-651 through 392-171-686
"private school handicapped student(s)" means handi-
capped students enrolled in private schools or agencies
but not as the result of a contractual arrangement be-
tween a public school district and the private school or
agency.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-651 SCHOOL DISTRICT RE-
SPONSIBILITY FOR PRIVATE SCHOOL HANDI-
CAPPED STUDENTS. Subject to the provisions of
WAC 392-171-656 through 392-171-686:

(1) Each school district shall provide special education
and related services designed to meet the needs of pri-
vate school handicapped students who reside in the
school district.

(2) Each school district shall provide private school
handicapped students with genuine opportunities to par-
ticipate in special education and related services consis-
tent with the number of those students and their needs.
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READOPTED SECTION (Readopting Order 80-31,
filed 8/19/89)

WAC 392-171-656 DETERMINATION OF
NEEDS, NUMBERS OF STUDENTS AND TYPES
OF SERVICES. The needs of private school handi-
capped students, the number who will participate, and
the types of special education and related services which
the school district will provide them shall be determined
after consultation with persons knowledgeable of the
needs of these students on a basis comparable to that
used in providing for the participation under this chapter
of handicapped students enrolled in public schools.

READOPTED SECTION (Readopting Order 83-1,
filed 3/30/83)

-WAC 392-171-661 SERVICE ARRANGE-
MENTS. (1) Special education and related services to
private school handicapped students may be provided
through such arrangements as dual enrollment pursuant
to chapter 392-134 WAC, educational radio and televi-
sion, and the provision of mobile educational services
and equipment.

(2) No services, material, or equipment of any nature
shall be provided to or on the site of any private school
or agency subject to sectarian’(i.e., religious) control or
influence.

(3) Handicapped students enrolled in any private
school or agency subject to sectarian control or influence
shall be provided services in a manner that:

(a) Maintains a physical and administrative separa-
tion between the private and the public school programs;
and

(b) Does not benefit the private school at public ex-
pense, e.g., pursuant to dual enrollment or shared time
arrangements in accordance with chapter 392-134
WAC.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-666 PERSONNEL IN PRIVATE
SCHOOLS AND AGENCIES. (1) School district per-
sonnel may be made available to nonsectarian private
schools and agencies only to the extent necessary to pro-
vide services required by the handicapped student for
whose needs those services were designed and only when
those services are not normally provided by the nonsec-
tarian private school or agency.

(2) Each school district providing services to students
enrolled in nonsectarian private schools or agencies shall
maintain continuing administrative control and direction
over those services.

(3) Services to private school handicapped students
shall not include the payment of salaries of teachers or
other employees of private schools or agencies, except
for services performed outside regular hours of the
school day and under public supervision and control.
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READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-671 EQUIPMENT—CON-
STRUCTION. (1) Equipment used in the care of stu-
dents with handicapping conditions in a private school or
agency may be placed on nonsectarian private school or
agency premises for a limited time, but title to and ad-
ministrative control over all equipment must be retained
and exercised by the school district.

(2) Records shall be kept of equipment and an ac-
counting made of the equipment which shall assure that
the equipment is used solely for the purposes of the
program.

(3) The equipment shall be removed from the private
school or agency if necessary to avoid its being used for
other purposes or if it is no longer needed for the pur-
poses of the program or project.

(4) Funds shall not be used to construct facilities for
private schools or agencies.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-676 PROHIBITION OF SEGRE-
GATION. Programs or projects carried out in public
facilities, and involving joint participation by handi-
capped students otherwise enrolled in private schools or
agencies and handicapped students enrolled in public
schools, shall not include classes that are separated on
the basis of school enrollment or the religious affiliations
of the students.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-681 FUNDS AND PROPERTY
NOT TO BENEFIT PRIVATE SCHOOLS. Public
funds provided and property derived from those funds
shall not inure to the benefit of any private school or
agency.

READOQOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-686 EXISTING LEVEL OF IN-
STRUCTION. Provisions for serving private school
handicapped students shall not include the financing of
the existing level of instruction in a private school or
agency.

READOPTED SECTION (Readopting Order 83-1,
filed 3/30/83)

WAC 392-171-691 ANNUAL APPLICA-
TIONS—CONTENTS. As a condition to the receipt
and expenditure of federal special education funds, a
school district shall annually submit an application to
the superintendent of public instruction or his or her
designee on or before such date is announced and con-
duct its special education and related services program
in compliance therewith. The applications shall be made
pursuant to forms developed and distributed by the su-
perintendent or his or her designee. Application forms
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shall include, but not necessarily be limited to, the fol-
lowing assurance(s) and types of information:

(1) An assurance that:

(a) The school district is in compliance with the pro-
visions of this chapter and the rules implementing PL
94-142 (34 CFR 300.1 et seq.) that may supplement
this chapter;

(b) That the district shall remain in compliance with
this chapter and any such supplemental rules for the en-
tire school year; and

(c) That the funds applied for shall be expended in
compliance with the application, this chapter, and any
such supplemental federal rules;

(2) The information and assurances required by 34
CFR 300.220 through 34 CFR 300.240 and any other
pertinent federal rules;

(3) Identification of the local district designee respon-
sible for child identification activities and confidentiality
of information;

(4) A description of the procedures and/or activities
to be implemented or continued to provide for:

(a) Identification, location and evaluation of handi-
capped children not currently receiving special education
and related services;

(b) Assurance of confidentiality of personally identifi-
able information;

(c) Implementation of a system for personnel
development;

(d) Involvement of parents of handicapped children;

(e) Participation of handicapped students with non-
handicapped students;

(f) Placement of handicapped students in the least re-
strictive environment;

(g) Development of individualized education programs
for each eligible handicapped student;

(h) Availability of career development and vocational
education programs for handicapped students;

(i) A description of the numbers and types of handi-
capped students receiving special education and related
services by placement option within the district's contin-
uum of alternative placements;

(j) A description of the kind of and number of facili-
ties, personnel, and services necessary to meet the dis-
trict's full educational opportunity goal, including a de-
tailed timetable for reaching that goal; and

(k) A description of the use of funds received under
PL 94-142 (34 CFR 300.1 et seq.).

(5) Any other pertinent information requested by the
superintendent of public instruction which is necessary
for the management of the special education program.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-696 DENIAL OF APPLICA-
TIONS—OPPORTUNITY FOR HEARING. (1) In
the event the superintendent of public instruction or his
or her designee proposes to deny, in whole or part, the
annual application of a district for federal special edu-
cation funds, the district shall be provided notice pursu-
ant to RCW 34.04.090 of:

(a) Intent to deny the application of the district; and
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(b) The district's opportunity for a hearing before the
superintendent of public instruction or his or her desig-
nee prior to a denial of the application.

(2) The district's application may be denied, in whole
or part, in the event the district fails to request a hearing
or the hearing decision upholds the proposed basis for
denial.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-701 STAFF QUALIFICATIONS.
All employees of a school district funded in whole or
part with state or federal excess cost funds shall be
qualified, as follows:

(1) All employees shall hold such credentials, certifi-
cates or permits as are now or hereafter required by the
state board of education for the particular position of
employment and shall meet such supplemental standards
as may be established by the school district of employ-
ment. Supplemental standards established by a district
may exceed, but not be less than, those established by
this section.

(2) In addition to the requirement of subsection (1) of
this section, all teachers shall possess "substantial pro-
fessional training” and/or "successful prior experience”
and support personnel shall meet standards established
under the educational staff associate rules of the state
board of education, as now or hereafter amended.

(a) "Successful prior professional experience" as used
in this section shall mean at least three full school years
of employment as a professional staff member in an ap-
proved special education program within the five year
period immediately preceding the school year of em-
ployment in a position supported in whole or part by ex-
cess cost apportionment funds.

(b) "Substantial professional training” as used in this
section shall mean and be evidenced by either an appro-
priate special education endorsement or recommended
placement upon the teaching certificate of an employee
issued by the superintendent of public instruction or
completion of teacher education program designed to
prepare teachers of students with handicapping condi-
tions offered by an institution approved by the state
board of education for teacher certification purposes.

(3) Classified staff shall present evidence of either
formal and/or adequate in—service training or successful
experience in working with handicapped students.

(4) The assignment of personnel shall be consistent
with training and experience appropriate to the age level
(preschool, elementary, secondary) and type of program
in which teaching will be performed. District reorgani-
zation, reductions in force, and reassignments shall be
made in a manner consistent with the requirements of
this section.

(5) The superintendent of public instruction or his or
her designee may grant an exception to compliance with
any of the staff qualifications imposed by this section
which are above and beyond certification requirements
imposed by the state board of education, only upon the
request of a school district and the provision of satisfac-
tory assurances by the district that noncompliance:

(a) Is unavoidable;
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(b) Will be temporary and not extend beyond the
school year for which the exception is requested; and

(c) Will not likely result in a significant reduction in
the quality of the district's special education program.

(6) Notwithstanding any staff qualification require-
ment of this section to the contrary, employees of a
school district which possess credentials as required by
the state board of education and who were employed
during and serving as of termination of the 1974-75
school year in the special education program of the dis-
trict shall be deemed qualified for purposes of state pro-
gram approval so long as they continue in such employ-
ment with that particular district.

READOPTED SECTION (Readopting Order 86-1,
filed 2/21/86)

WAC 392-171-7106 TRANSPORTATION. (1)
Methods. Transportation options for handicapped stu-
dents shall include the following categories and shall be
exercised in the following sequence:

(a) A scheduled school bus;

(b) Contracted transportation, including public trans-
portation; and

(c) Other transportation arrangements, including that
provided by parents: PROVIDED, That board and room
cost in lieu of transportation may be provided whenever
the above stated transportation options are not feasible
because of the need(s) of a handicapped student or be-
cause of the unavailability of adequate means of trans-
portation, in accordance with rules of the superintendent
of public instruction.

(2) Welfare of the student. The transportation of a
handicapped student shall be in accordance with rules of
the superintendent of public instruction governing trans-
portation by public school districts.

(3) Bus aides and drivers. Training and supervision of
bus aides and drivers shall be the responsibility of the
school district superintendent or his or her designee.

(4) Special equipment. Special equipment may in-
clude lifts, wheel chair holders, restrainers, and two-way
radios. All such special equipment shall comply with
specifications contained in the specifications for school
buses as now or hereafter established by the superin-
tendent of public instruction.

(5) Transportation time on bus. Wherever reasonably
possible, no student should be required to ride more than
sixty minutes one way.

(6) Discipline of handicapped students during trans-
portation. The discipline of a handicapped student dur-
ing his or her transportation shall be the responsibility of
the transporting district.

(7) Transportation for state residential school students
to and from the residential school and the sites of the
educational program shall be the responsibility of the
department of social and health services and each state
residential school pursuant to law.

(8) Transportation for a state residential school stu-
dent, including students attending the state school for
the deaf and the state school for the blind, to and from
such school and the residency of such student shall be
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the responsibility of the district of residency only if the
student's placement was made by such district—i.e., an
appropriate placement in the least restrictive
environment.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-711 FACILITIES. Construction of
special facilities or the remodeling of present facilities in
order to meet the special education and related services
needs of any handicapped student shall be provided in
accordance with rules of the superintendent of public in-
struction and the state board of education which govern
the construction and/or financing of school district fa-
cilities: PROVIDED, That all educational facilities re-
quired for handicapped students in residential school
programs shall be the responsibility of department of so-
cial and health services as provided by RCW
28A.58.774.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-716 COMPARABLE FACILI-
TIES. If a school district, in compliance with this chap-
ter, operates a facility that is identifiable as being for
handicapped students, the district shall assure that the
facility and the services and activities provided therein
are comparable in quality to the district's facilities, ser-
vices, and activities for nonhandicapped students.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-721 PROGRAM LENGTH. The
length of the education program for handicapped stu-
dents shall be at least as long as the education program
for nonhandicapped students in terms of both the num-
ber of school days in the regular school year and the av-
erage number of hours per school day. If a handicapped
student cannot attend school a full school day, the rea-
son shall be documented in his or her education or med-
ical records.

READOPTED SECTION (Readopting Order 80-31,

filed 8/19/80)

WAC 392-171-726 ADMINISTRATION OF
MEDICATION. (1) Medication may be administered
to a handicapped student by school district personnel
subject to the state professional licensing laws and the
following conditions:

(a) The medication shall be administered pursuant to
a written order and written instruction from the stu-
dent's physician; and

(b) The medication shall be supplied by the student's
parent(s) (or the adult student).

(2) The orders and instructions shall be current, ob-
tained at least yearly, and reviewed and updated when-
ever there is a significant change in the student's school
activity program, in accordance with policies adopted by
the school district.
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READOPTED SECTION (Readopting Order 84-19,
filed 6/28/84)

WAC 392-171-731 MONITORING. (1) The su-
perintendent of public instruction or his or her designee
shall annually monitor selected local school district spe-
cial education programs. The purposes of monitoring
shall be:

(a) To determine the school district's compliance with
this chapter and the federal regulations implementing 20
USC Section 1401 et seq. (PL 94-142) and federal and
state handicapped laws including validation of informa-
tion included in school district applications for federal
funds;

(b) To provide the school district with technical as-
sistance for improving the quality of its special education
program.

(2) The superintendent of public instruction or his or
her designee shall develop procedures (including specific
timelines) for monitoring school districts. These proce-
dures shall include:

(a) Collection of data and reports;

(b) Conduct of on-site visits;

(c) A review of state and federal special education
fund utilization; and

(d) Comparison of a sampling of individualized edu-
cation programs with the programs actually provided.

(3) Following a monitoring visit, a written monitoring
report shall be submitted to the school district. The
monitoring report shall include, but not be limited to:

(a) Findings of noncompliance, if any; and

(b) Required corrective actions for remediation of any
such instance(s) of noncompliance.

(4) The school district shall have thirty calendar days
after the date of its receipt of the monitoring report to
provide the office of superintendent of public instruction
with:

(a) Supplemental arguments and/or facts which may
serve as a basis for alteration of the monitoring report;

(b) A written action plan which sets forth the mea-
sures the district shall take and time period(s) within
which the district shall act in order to remediate the
instance(s) of noncompliance;

(c) In the event that the district submits supplemental
arguments and/or facts which may serve as a basis for
alteration of the monitoring report, the office of superin-
tendent of public instruction shall within thirty calendar
days provide the district with a determination as to the
alteration of the monitoring report. The school district
shall, within thirty calendar days of receipt of the deter-
mination, provide the office of superintendent of public
instruction a written action plan, if any, pursuant to that
determination.

(5) The superintendent of public instruction or his or
her designee either shall approve the plan as submitted
or shall request the school district to make such modifi-
cations as are considered necessary. Once an approvable
plan has been submitted, the district shall be provided
written notice of:

(a) Approval;

(b) The performance expected of the district; and
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(c) The schedule for periodic review or verification of
the district's progress toward remediation of the
instance(s) of noncompliance.

(6) If the school district fails to submit an approvable
corrective action plan pursuant to WAC 392-171-
731(4) or fails to comply with a corrective action plan
approved pursuant to WAC 392-171-731(5), the super-
intendent of public instruction or his or her designee
shall institute procedures to insure corrective action or
prompt response to a monitoring report. Such procedures
may include one or more of the following:

(a) Verification visits by OSPI staff to:

(i) Determine whether the school district is taking the
required corrective action;

(ii) Expedite the school district's response to a moni-
toring report;

(iii) Provide any necessary technical assistance to the
school district in its efforts to comply.

(b) Withhold, in whole or part, a specified amount of
state and/or federal special education funds, pursuant to
WAC 392-171-696 and 392-171-746.

(c) Initiate request for OSPI audit pursuant to WAC
392-171-736 through 392-171-756 which may result in
the recovery of unlawfully received or expended of state
and/or federal special education funds.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-736 DEFINITION OF "UNLAW-
FULLY RECEIVED OR EXPENDED FUNDS." For
the purpose of WAC 392-171-741 through 392-171—
756, "unlawfully received or expended funds” shall mean
any state or federal special education funds received and
held or expended by a school district in a manner or for
a purpose that is in violation of any provision of:

(1) State statute or rule, including this chapter; or

(2) Any federal rule or condition to funding that may
now or hereafter supplement this chapter.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-741 AUDITS. (1) The superintend-
ent of public instruction or his or her designee shall con-
duct fiscal /program audits of school district special edu-
cation programs. The purposes of such audits shall be:

(a) To determine compliance or noncompliance with:

(i) A school district's application(s) for state and fed-
eral excess cost funds;

(ii) The provisions of this chapter; and

(iii) Any supplemental federal conditions to funding
as may now or hereafter exist.

(b) To establish a factual basis for:

(i) The recovery of unlawfully received or expended
state or federal special education funds; or

(ii) The initiation of fund withholding proceedings;

(2) Preliminary audit report—Following an audit, a
preliminary written audit report shall be submitted to
the school district for review and comment. The prelimi-
nary audit report shall include, but not be limited to:
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(a) Findings of noncompliance which could include
comparisons to findings of noncompliance as a result of
monitoring, if any; and

(b) Recommendations for remediation of any such
instance(s) of noncompliance.

(3) The school district shall have fifteen days after the
date of its receipt of the preliminary audit report to pro-
vide the superintendent of public instruction or his or her
designee a written reply setting forth any supplemental
arguments and/or facts that may serve as a basis for al-
teration of the preliminary finding(s) of noncompliance.

(4) Final audit report—A final written audit report
shall be provided to the school district after review of the
supplemental arguments and/or facts submitted by the
district. The final audit report shall include, but not
necessarily be limited to:

(a) Findings of noncompliance, if any; and

(b) Recommendations for remediation of any such
instance(s) of noncompliance.

(5) The school district shall have fifteen days after the
date of its receipt of the final audit report to provide the
superintendent of public instruction or his or her desig-
nee a written plan which sets forth the measures the
district shall take and time period(s) within which the
district shall act in order to remedy the instance(s) of
noncompliance.

(6) The superintendent of public instruction or his or
her designee shall either approve the plan as submitted
or request the school district to make such modifications
as are considered necessary. Once an approvable plan
has been submitted the district shall be provided written
notice of:

(a) Approval;

(b) The performance expected of the district; and

(c) The schedule for periodic review or audit of the
district's progress toward remediation of the instance(s)
of noncompliance.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-746 FUND WITHHOLDING. (1)
In the event a school district fails to submit an approv-
able remediation plan pursuant to WAC 392-171-741
or fails to submit an approvable corrective action plan
pursuant to WAC 392-171-731 or fails to comply with
a remediation plan approved pursuant to WAC 392-
171-741 or fails to comply with a corrective action plan
pursuant to WAC 392-171-731, the superintendent or
his or her designee shall provide the school district notice
pursuant to RCW 34.04.090 of:

(a) Intent to withhold a specified amount of state
and/or federal special education funds; and

(b) The district's opportunity for a hearing before the
superintendent of public instruction or his or her desig-
nee prior to commencement of the withholding.

(2) Funds may be withheld in whole or part in the
event the district fails to request a hearing or the hear-
ing decision upholds the final audit or monitoring in
whole or part.
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READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-751 RECOVERY OF FUNDS. (1)
If a preliminary audit conducted pursuant to WAC 392-
171-741 indicates that a district has unlawfully received
and/or expended either state or federal special education
funds, the superintendent of public instruction or his or
her designee shall provide the school district with an op-
portunity for an informal conference prior to the final
audit report.

(2) If the final audit report sets forth one or more in-
stances of unlawful receipt or expenditure of either state
or federal special education funds, the superintendent of
public instruction or his or her designee shall take such
action as he or she deems necessary to recover the funds
including, but not limited to, a reduction in future allo-
cations of any amount of any state funds and/or any
amount of federal special education funds to the district.

(3) No right to a hearing in connection with the re-
covery of funds unlawfully received and/or expended is
granted by this chapter.

READOPTED SECTION (Readopting Order 80-31,
filed 8/19/80)

WAC 392-171-756 FUND WITHHOLDINGS
TO ENFORCE PARENT APPEAL DECISIONS. The
superintendent of public instruction or his or her desig-
nee may withhold any amount of state funds and/or any
amount of federal special education funds as he or she
deems necessary to enforce a decision made on appeal
pursuant to WAC 392-171-566 and 392-171-571 with-
out any necessity of a further hearing on the matter.

READOPTED SECTION (Readopting Order 88-18,
filed 7/11/88)

WAC 392-171-761 RIGHT TO REGISTER AND
PROCESS COMPLAINTS. (1) Any person, entity, or
organization may register and process complaints alleg-

ing one or more violations of this chapter as provided for
in chapter 392-168 WAC.

READOPTED SECTION (Readopting Order 6-76,
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filed 5/17/76)

WAC 392-190-005 PURPOSE—ELIMINATION
OF SEX DISCRIMINATION. The purpose of this
chapter is to establish rules and regulations which im-
plement chapter 28A.85 RCW. The referenced enact-
ment prohibits discrimination on the basis of sex in
grades K12 of the Washington public schools. Broad
federal regulations implementing Title IX of the Educa-
tion Amendments of 1972 similarly prohibit sex dis-
crimination in federally-assisted education programs or
activities. As a result, several substantive areas have
been similarly identified and addressed by both state and
federal enactments.

It is the intent of this chapter to encompass those
similar substantive areas addressed by the Title IX reg-
ulations and in some aspects extend beyond the Title IX
regulations. Accordingly, compliance with this chapter
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should constitute compliance with those similar substan-
tive areas treated in the Title IX regulations, but school
districts should be aware that compliance with the Title
IX regulations alone may not constitute compliance with
this chapter.

Although chapter 28A.85 RCW and the balance of
this chapter prohibit sex discrimination in grades K-12
only, the superintendent of public instruction hereby de-
clares pursuant to the authority vested in the superin-
tendent by Article 3, section 22 of the state Constitution
that it shall be unlawful for any public school district to
discriminate on the basis of sex with regard to any ac-
tivity conducted by or in behalf of a school district in-
cluding, but not limited to, preschool, adult education,
community education and vocational-technical program
activities.

READOPTED SECTION (Readopting Order 80-26,
filed 7/9/80)

WAC 392-190-010 COUNSELING AND GUID-
ANCE SERVICES—CAREER OPPORTUNITIES—
INTERNAL PROCEDURES. (1) No school district
shall engage in discrimination against any person on the
basis of sex in the counseling or guidance of students in
grades K-12.

(2) Each school district shall devise and use materials,
orientation programs, and counseling techniques that
will encourage participation in all school programs and
courses of study based on factors other than sex and that

- encourage students to explore subjects and activities not
heretofore traditional for their sex.

(3) Each school district which uses testing and other
materials for appraising or counseling students shall not
use different materials for students on the basis of their
sex or use materials which permit or require different
treatment of students on such basis unless (a) such dif-
ferent materials cover the same occupations and interest
areas and (b) the use of such different materials is dem-
onstrated to be essential to eliminate sex bias.

(4) Each school district shall develop and use internal
procedures for ensuring that all tests and appraisal in-
struments, career and vocational guidance materials,
work/study programs and opportunities, and educational
scheduling and/or placement do not discriminate on the
basis of sex: PROVIDED, That where the use of such
instruments or materials or such programs or activities
results in a substantially disproportionate number of
members of one sex in any particular course of study or
classification, the school district shall take such immedi-
ate action as is necessary to assure itself that such dis-
proportion is not the result of discrimination in the pro-
gram or activity or in the instrument or material or its
application: PROVIDED FURTHER, That where a
school district finds that a particular class contains a
substantially disproportionate number of individuals of
one sex, the district shall take such immediate action as
is necessary to assure itself that such disproportion is not
the result of discrimination on the basis of sex in tests
and appraisal instruments, career and vocational guid-
ance materials, work/study programs and opportunities,
and educational scheduling and/or placement or by
counselors.
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READOPTED SECTION (Readopting Order 6-76,
filed 5/17/76)

WAC 392-190-015 COUNSELING AND GUID-
ANCE—DUTY OF CERTIFICATED AND CLASS-
ROOM PERSONNEL—COORDINATION OF EF-
FORT. (1) All certificated and classroom personnel shall
encourage students to explore and develop their individ-
ual interests in career and vocational technical programs
and employment opportunities without regard to sex, in-
cluding reasonable efforts encouraging students to con-
sider and explore "nontraditional” occupations for men
and women: PROVIDED, That all certificated and
classroom personnel within each local school district
shall have access to an educational staff associate (ESA)
certificated school counselor(s) or such other appropriate
person(s), designated by the school district superintend-
ent to coordinate compliance with the requirements of
this section.

(2) All certificated and classroom personnel shall
comply fully and immediately with the requirements of
this section. The superintendent of each school district
shall make the designation(s) required by this section
immediately.

READOPTED SECTION (Readopting Order 6-76,
filed 5/17/76)

WAC 392-190-020 INSERVICE TRAINING—
SEX BIAS AWARENESS. Each school district should
include sex bias awareness and sex bias elimination
training sessions in such inservice training programs as
are conducted or provided for certificated and/or class-
room personnel.

READOPTED SECTION (Readopting Order 6-76,
filed 5/17/76)

WAC 392-190-025 RECREATIONAL AND
ATHLETIC ACTIVITIES—EQUAL OPPORTUNI-
TY—SEPARATE TEAMS. (1) No person shall, on the
basis of sex, be excluded from participation in, be denied
the benefits of, be treated differently from another per-
son or otherwise be discriminated against in any inter-
scholastic, club or intramural athletics or recreational
activity offered by a school district, and no school dis-
trict shall provide any such athletics or recreational ac-
tivity separately on such basis. Sports teams and pro-
grams offered by a school district shall, regardless of
their nature, be equally open to participation by quali-
fied members of both sexes: PROVIDED, That in the
case of sports and recreational activities offered for stu-
dents in grades 7 through 12, a school district may
maintain separate teams for members of each sex if (a)
it can clearly be shown, under the factual circumstances
involved in the particular case, that the maintenance of
separate teams for boys and girls truly constitutes the
best method of providing both sexes, as a whole, with an
equal opportunity to participate in the sports or games
of their choice and (b) at the same time, a test of sub-
stantial equality between the two programs can be found
to have been met.

(2) For the purpose of this section and WAC 392
190-050(2) "substantial equality" shall be determined
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by considering factors including but not limited to the
following:

(a) The relationship between the skill and compensa-
tion of coaching staffs;

(b) The size of their budgets;

(c) The quality of competition and game schedules;

(d) Uniforms;

(e) Equipment and facilities; and

(f) Sufficient numbers of participants to warrant sep-
arate teams.

READOPTED SECTION (Readopting Order 6-76,
filed 5/17/76)

WAC 392-190-030 GENERAL-—RECREA-
TIONAL AND ATHLETIC ACTIVITIES—EQUAL
OPPORTUNITY FACTORS CONSIDERED. Each
school district shall evaluate its recreational and athletic
program at least once each year to ensure that equal op-
portunities are available to members of both sexes with
respect to interscholastic, club or intramural athletics
which are operated, sponsored, or otherwise provided by
the school district.

In determining whether equal opportunities are avail-
able to members of both sexes with respect to interscho-
lastic, club or intramural athletics, each school district
conducting an evaluation required by this section, and
the office of superintendent of public instruction upon
receipt of a complaint pursuant to WAC 392-190-075,
shall consider several factors, including but not limited
to the following where provided by a school district:

(1) Whether the selection of sports and levels of com-
petition effectively accommodates the interests and abil-
ities of members of both sexes;

(2) The provision of equipment and supplies;

(3) The scheduling of games and practice times in-
cluding the use of playfields, courts, gyms, and pools;

(4) Transportation and per diem allowances, if any;

(5) The opportunity to receive coaching and academic
tutoring;

(6) The assignment and compensation of coaches, tu-
tors, and game officials;

(7) The provision of medical and training facilities
and services including the availability of insurance;

(8) The provision of housing, laundry, and dining fa-
cilities and services, if any; and

(9) Publicity and awards.

Unequal aggregate expenditures within a school dis-
trict for members of each sex or unequal expenditures
for separate male and female teams will not alone con-
stitute noncompliance with this chapter, but the failure
to provide the necessary funds for recreational and ath-
letic activities for members of one sex may be considered
in assessing the equality of opportunity for members of
each sex.

READOPTED SECTION (Readopting Order 80-26,
filed 7/9/80)

WAC 392-190-035 RECREATIONAL AND
ATHLETIC ACTIVITIES—COMPLIANCE TIME-
TABLE—ELEMENTARY AND SECONDARY

Washington State Register, Issue 89-23

LEVEL. (1) Each school district which operates, spon-
sors, or otherwise provides interscholastic, club or intra-
mural athletics at the elementary school level (K-6)
shall provide equal opportunity and encouragement for
physical and skill development to all students in the ele-
mentary grades consistent with this chapter.

(2) Each school district which operates, sponsors, or
otherwise provides interscholastic, club or intramural
athletics at the secondary school level (7-12) shall pro-
vide equal opportunity and encouragement for physical
and skill development to all students in the secondary
grades consistent with this chapter.

READOPTED SECTION (Readopting Order 80-26,
filed 7/9/80)

WAC 392-190-040 RECREATIONAL AND
ATHLETIC ACTIVITIES—STUDENT INTER-
EST—REQUIRED SURVEY INSTRUMENT. (1)
The superintendent of public instruction shall develop a
survey instrument to assist each school district in the
determination of student interest for male/female par-
ticipation in specific sports.

(2) A survey instrument shall be administered by each
school district at all grade levels where interscholastic,
intramural and other sports and recreational activities
are conducted. The results of the survey shall be consid-
ered in the program planning and development in the
area of recreational and athletic activities offered within
the school district.

(3) A survey instrument developed pursuant to this
section shall be administered at least once every three
years within each school district: PROVIDED, That the
content of the survey instrument may be modified or
amended as deemed appropriate to clarify and assist in
the evaluation of student interest.

READOPTED SECTION (Readopting Order 80-26,
filed 7/9/80)

WAC 392-190-045 RECREATIONAL AND
ATHLETIC ACTIVITIES—FACILITIES. A school
district which provides athletic facilities for members of
one sex including showers, toilets, and training room fa-
cilities for athletic purposes shall provide comparable
facilities for members of the opposite sex: PROVIDED,
That such facilities may be provided as either separate
facilities or shall be scheduled and used separately by
members of each sex: PROVIDED FURTHER, That
this section shall not be interpreted to require the con-
struction of additional facilities.

READOPTED SECTION (Readopting Order 80-26,
filed 7/9/80)

WAC 392-190-050 COURSE OFFERINGS—
GENERALLY—SEPARATE  SESSIONS OR
GROUPS PERMISSIBLE. No school district shall pro-
vide any course or otherwise carry out any of its educa-
tion programs or activities separately on the basis of sex,
or require or refuse participation therein by any of its
students on such basis, including but not limited to
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health, physical education, industrial arts, business, vo-
cational-technical, and home economics courses: PRO-
VIDED, That this section shall not be construed to
prohibit:

(1) The grouping of students in physical education
classes and activities by demonstrated ability as assessed
by objective standards of individual performance devel-
oped and applied without regard to sex: PROVIDED,
That where use of a single standard of measuring skill or
progress in a physical education class has an adverse ef-
fect on members of one sex, the school district shall im-
mediately implement appropriate standards which do not
have such effect;

(2) The separation of students by sex within physical
education classes or activities offered for students in
grades 7 through 12 if (a) it can clearly be shown under
the factual circumstances involved in the particular case,
that the maintenance of a separate physical education
class or activity for boys and girls truly constitutes the
best method of providing both sexes, as a whole, with an
equal opportunity to participate in such class or activity
and (b) at the same time, a test of substantial equality
between the two classes or activities can be found to
have been met;

(3) The conduct of separate sessions for boys and girls
with respect to those portions of classes which deal ex-
clusively with human sexuality; and

(4) The conduct of classes and/or activities within
which a school district may establish or maintain re-
quirements based on vocal range or quality which may
result in a chorus or choruses of one or predominantly
one sex.

READOPTED SECTION (Readopting Order 80-26,
filed 7/9/80)

WAC 392-190-055 TEXTBOOKS AND IN-
STRUCTIONAL MATERIALS—SCOPE—ELIMI-
NATION OF SEX BIAS—COMPLIANCE TIMETA-
BLE. (1) It is the intent of this section to eliminate sex
bias in connection with any form of instruction provided
by a school district.

(2) The instructional materials policy of each school
district required by RCW 28A.58.103 shall incorporate
therein, as part of the selection criteria, a specific state-
ment requiring the elimination of sex bias in all text-
books and instructional materials including reference
materials and audio—visual materials.

(3) The instructional materials committee of each
school district shall establish and maintain appropriate
screening criteria designed to identify and eliminate sex
bias in all textbooks and instructional materials includ-
ing reference materials and audio—visual materials:
PROVIDED, That such selection criteria shall be con-
sistent with the selection criteria endorsed by the state
board of education dated December 6, 1974, WAC 180
48-010, as now or hereafter amended, and WAC 180-
46-005 through 180-46-060, as now or hereafter
amended. One of the aids to identification of sex bias in
instructional materials consists of the Washington Mo-
dels for the Evaluation of Bias Content in Instructional
Materials published by the superintendent of public
instruction.
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(4) In recognition of the fact that current instruction-
al materials which contain sex bias may not be replaced
immediately, each school district should acquire supple-
mental instructional materials or aids to be used concur--
rent with existing materials for the purpose of counter-
ing the sex bias content thereof.

(5) Nothing in this section is intended to prohibit the
use or assignment of supplemental instructional materi-
als such as classic and contemporary literary works, per-
iodicals and technical journals which, although they
contain sex bias, are educationally necessary or
advisable.

READOPTED SECTION (Readopting Order 6-76,
filed 5/17/76)

WAC 392-190-060 COMPLIANCE—LOCAL
SCHOOL DISTRICT—DESIGNATION OF RE-
SPONSIBLE EMPLOYEE—NOTIFICATION. (1)
The superintendent of each school district shall immedi-
ately designate at least one employee who shall be re-
sponsible directly to the superintendent for monitoring
and coordinating the district's compliance with this
chapter. The employee designated pursuant to this sec-
tion shall also be charged with the responsibility to in-
vestigate any complaint(s) communicated to the school
district pursuant to WAC 392-190-065.

(2) Each school district shall, once each year or more
often as deemed necessary, publish notice in a manner
which is reasonably calculated to inform all students,
students’ parents, and employees of the name, office ad-
dress and telephone number of the employee or employ-
ees appointed pursuant to this section and the appeal
procedure set forth in WAC 392-190-065, WAC 392-
190-070 and WAC 392-190-075 as now or hereafter
amended.

READOPTED SECTION (Readopting Order 6-76,
filed 5/17/76)

WAC 392-190-065 COMPLIANCE—COM-
PLAINT PROCEDURE—DISTRICT SUPERIN-
TENDENT. (1) Upon receipt of a complaint by a
school district in the manner herein described, the em-
ployee or employees designated pursuant to WAC 392—
190-060 shall investigate the allegations set forth and
shall institute such other reasonable procedures to effect
a prompt resolution of the complaint: PROVIDED, That
each complaint communicated to the school district shall
be (a) written, (b) signed by the complaining party, and
(c) set forth specific acts, conditions, or circumstances
alleged to be violative of this chapter or the specific acts,
conditions, or circumstances that would be prohibited by
this chapter.

(2) Upon completion of the investigation required by
this section in connection with a complaint communicat-
ed to the school district, the designated employee or em-
ployees shall provide the district superintendent with a
full written report of the complaint and the results of the
investigation. The district superintendent shall respond
in writing to the complaining party as expeditiously as
possible but in no event later than thirty calendar days
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following receipt of such complaint by the school
district.

(3) The response of the school district superintendent
required by this section shall clearly state either (a) that
the school district denies the allegations contained in the
complaint received pursuant to this section, or (b) the
nature of such reasonable corrective measures deemed
necessary to eliminate any such act, condition, or cir-
cumstance within the school district: PROVIDED, That
any such corrective measures deemed necessary shall be
instituted as expeditiously as possible but in no event
later than thirty calendar days following the school dis-
trict superintendent's mailing of a written response to
the complaining party required by this section.

(4) The complaint procedure required by this section
shall not prohibit the processing of grievances by an em-
ployee bargaining representative and/or a member of a
bargaining unit pursuant to grievance procedures estab-
lished at the school district level by local bargaining
agreement.

READOPTED SECTION (Readopting Order 6-76,
filed 5/17/76)

WAC 392-190-070 COMPLIANCE—APPEAL
PROCEDURE—LOCAL SCHOOL BOARD. (1) In
the event a complainant remains aggrieved as a result of
the action or inaction of the superintendent in resolving
a complaint as provided in WAC 392-190-065, said
complainant may appeal to the school district board of
directors by filing a written notice of appeal with the
secretary of the school board on or before the tenth day
following (a) the date upon which the complainant re-
ceived the superintendent's response or (b) the expira-
tion of the thirty day response period provided by WAC
392-190-065, whichever occurs first.

(2) An appeal to the board of directors pursuant to
this section shall require the board of directors to sched-
ule a hearing to commence on or before the twentieth
day following the filing of the written notice of appeal.
Both parties shall be allowed to present such witnesses
and testimony as the board deems relevant and material.
The board of directors shall render a written decision on
or before the tenth day following the termination of the
hearing, and shall provide a copy to all parties involved.

READOPTED SECTION (Readopting Order 80-26,
filed 7/9/80)

WAC 392-190-075 COMPLIANCE—CON-
TESTED CASE—DUTY OF THE SUPERINTEND-
ENT OF PUBLIC INSTRUCTION. (1) In the event a
complainant remains aggrieved with the decision of a
school district board of directors rendered pursuant to
WAC 392-190-070, the complainant may appeal the
board's decision to the superintendent of public instruc-
tion. Upon the receipt of a notice of appeal filed in com-
pliance with this section, the superintendent of public
instruction shall schedule a hearing to commence on or
before the fortieth day thereafter.

(2) A notice of appeal must be received by the super-
intendent on or before the tenth day following the date
upon which the complainant received written notice of
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the school board's decision. Furthermore, the notice
must be in writing and must set forth (a) a concise
statement of the portion or portions of the school board's
decision which is appealed from, and (b) the relief re-
quested by the complainant/appellant.

(3) Appeals to the superintendent shall be conducted
de novo pursuant to the state Administrative Procedure
Act (chapter 34.04 RCW). The complainant/appellant
shall have the responsibility for prosecuting his or her
case and the school district/respondent shall have the
duty of defending the decision or portion thereof
appealed.

READOPTED SECTION (Readopting Order 6-76,
filed 5/17/76)

WAC 392-190-080 COMPLIANCE—VIOLA-
TIONS—PERMISSIBLE SANCTIONS. In the event
a school district is found to be in violation of the re-
quirements of this chapter, the superintendent of public
instruction may, by appropriate order pursuant to chap-
ter 34.04 RCW, impose an appropriate sanction or in-
stitute appropriate corrective measures, including but
not limited to (a) the termination of all or part of state
apportionment or categorical moneys to the offending
school district, (b) the termination of specified programs
wherein such violation or violations are found to be fla-
grant in nature, (c) the institution of a mandatory affir-
mative action program within the offending school dis-
trict, and (d) the placement of the offending school dis-
trict on probation with appropriate sanctions until such
time as compliance is achieved or is assured, whichever
is deemed appropriate in the particular case by the su-
perintendent of public instruction.

READOPTED SECTION (Readopting Order 80-8,
filed 4/15/80)

WAC 392-137-001 PURPOSES. The purposes of
this chapter are: (1) To implement RCW 28A.58.240 by
setting forth arrangements deemed approved by the su-
perintendent of public instruction under which nonresi-
dent and resident students may attend the preschool
through twelfth grade programs of any school district
without tuition charge;

(2) To implement RCW 28A.58.240 by establishing a
reasonable tuition charge for nonresident and resident
students whose attendance arrangements in preschool
through twelfth grade programs have not been deemed
approved by the superintendent of public instruction;
and

(3) To implement RCW 28A.58.242 by establishing
procedures for filing and conducting appeals from the
decision of a resident school district to deny the release
of a student to a nonresident district.

READOPTED SECTION (Readopting Order 80-8,
filed 4/15/80)

WAC 392-137-002 ARRANGEMENTS
DEEMED APPROVED—RETENTION AND FIL-
ING OF. Any arrangement for the attendance of stu-
dents which is documented in writing and consistent
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with this chapter shall be deemed approved by the su-
perintendent of public instruction.

Attendance agreements and district policies required
by this chapter shall be retained by each district as pub-
lic records and submitted to the superintendent of public
instruction upon request.

READOPTED SECTION (Readopting Order 80-8,
filed 4/15/80)

WAC 392-137-003 NONRESIDENT ATTEN-
DANCE EXEMPT FROM CHAPTER PROVI-
SIONS. The following nonresident attendance arrange-
ments are exempt from the provisions of this chapter:

(1) Interdistrict cooperation programs conducted in
accordance with RCW 28A.58.075(7) and chapter 392-
135 WAC;

(2) Programs temporarily conducted in behalf of an-
other school district in accordance with RCW 28A.58-
.225; and

(3) Reciprocity programs with contiguous out-of-
state school districts conducted pursuant to RCW
28A.58.250.

Nonresident attendance arrangements exempted from
the provisions of this chapter by this section, as now or
hereafter amended, are governed by the statutes and
rules referenced above and by the rules or policies of a
school district that supplement the referenced rules or
statutes.

READOPTED SECTION (Readopting Order 83-11,
filed 8/18/83)

WAC 392-137-010 DEFINITIONS. As used in
this chapter, the term: (1) "Residence" shall mean the
physical location of a student's principal abode—i.e., the
home, house, apartment, etc., within which the student
lives the majority of the time. The mailing address of the
student—e.g., parent's address or post office box—may
be different than the student's principal abode.

(2) "Resident student” shall mean a student:

(a) Whose residence is within the school district of
attendance; or

(b) Whose residence is within the boundaries of any
military, naval, lighthouse, other United States reserva-
tion, national park, national forest, or Indian reservation
(provided the student resides upon rented or leased un-
deeded lands within the Indian reservation) which is
contiguous to the school district of attendance; or

(c) Whose residence is within a school district which
does not carry the grades for which the student is eligi-
ble to enroll (e.g., a non—high school district).

(3) "Nonresident student" shall mean any student
other than a resident student whose residence is within
the state of Washington.

(4) "Resident district" shall mean the Washington
state school district or districts of which a student is
considered to be a resident.

(5) "Nonresident district” shall mean any school dis-
trict other than a resident school district.
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READOPTED SECTION (Readopting Order 7-75,
filed 12/22/75)

WAC 392-137-015 PERSONS ENTITLED TO
ATTEND—TUITION-FREE. A resident student as
defined in WAC 392-137-010(2) who is between the
ages of four and twenty—one is entitled as a matter of
right to attend grades kindergarten through twelve con-
ducted by or in cooperation with the district or districts
considered to be his or her resident district tuition—free:
PROVIDED, That the student is otherwise eligible to
enroll.

READOPTED SECTION (Readopting Order 84-37,
filed 10/2/84)

WAC 392-137-020 NONRESIDENT STU-
DENTS UNDER THE AGE OF TWENTY-ONE—
MUTUAL AGREEMENT BETWEEN RESIDENT
AND NONRESIDENT DISTRICT REQUIRED. (1)
A nonresident student who is under the age of twenty—
one may be admitted tuition free (but see permissive tu-
ition in WAC 392-137-045(1)) by a nonresident district
only pursuant to an agreement between the student's
resident district and the nonresident district or pursuant
to an order of the superintendent of public instruction
pursuant to RCW 28A.58.242 and WAC 392-137-065
or pursuant to an order of a court of law. In the event
the student is considered to be a resident of more than
one district pursuant to the definition of "resident stu-
dent" set forth in WAC 392-137-010(2), the agreement
shall be between the nonresident district and the district
in which the student was last enrolled and is considered
to be a resident.

(2) A student's attendance shall be credited in all
cases to the school district of enrollment unless:

(a) The superintendent of public instruction is notified
by order of the board of directors of a student's resident
district provided for in subsection (1) that the student is
a resident of its district and is attending a nonresident
district without authorization pursuant to an agreement
or order of the superintendent or a court of law releasing
the student, and

(b) it is established that the student is a resident of
the district and that neither such an agreement nor order
of the superintendent or a court of law exists.

(3) In the event a district claims that a student at-
tending another district is a resident of its district, the
board of directors of such district, in its order, shall set
forth the correct residence of the student and the facts
upon which such determination was made. A copy of
such order shall be provided to the student and the dis-
trict of enrollment. If the student or the district of en-
rollment protests the correctness of the student's resi-
dence, the board of directors of the district of enrollment
shall cause the matter to be investigated and determine
within forty—five calendar days whether the student is a
resident of the district of enrollment and the district
thereby is entitled to claim the student for apportion-
ment purposes. The superintendent of public instruction
shall consider the decision of the board of directors of
the district of enrollment final unless set aside by a court
of law.
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(4) In the event it is so established that a student is
enrolled in a nonresident district without authorization,
the basic education allocation and other state payments
in connection with the student's enrollment shall be dis-
continued until:

(a) The student enrolls in a resident district,

(b) An agreement required by subsection (1) is en-
tered into, or

(c) The superintendent or a court of law orders the
release of the student.

(5) In the event an agreement is entered into or the
superintendent of public instruction or a court of law
orders the release of the student, the basic education en-
titlement shall be allocated to the nonresident district for
the period of the agreement or the order which may be
retroactive to the month in which such entitlement was
discontinued.

READOPTED SECTION (Readopting Order 7-75,
filed 12/22/75)

WAC 392-137-025 NONRESIDENT STU-
DENTS TWENTY-ONE YEARS OF AGE OR OLD-
ER—AGREEMENT BETWEEN STUDENT AND
NONRESIDENT DISTRICT REQUIRED. A nonresi-
dent student who is twenty—one years of age or older
may be admitted by a nonresident district only pursuant
to an agreement between the nonresident student and
the nonresident district.

READOPTED SECTION (Readopting Order 7-75,
filed 12/22/75)

WAC 392-137-030 RESIDENT STUDENTS
TWENTY-ONE YEARS OF AGE OR OLDER—
AGREEMENT BETWEEN STUDENT AND RESI-
DENT DISTRICT REQUIRED. A resident student
who is twenty—one years of age or older may be admit-
ted only pursuant to an agreement between the resident
student and the resident district.

READOPTED SECTION (Readopting Order 7-75,
filed 12/22/75)

WAC 392-137-035 CONTENTS OF AGREE-
MENTS. Agreements required by WAC 392-137-020,
392-137-025, and 392-137-030 shall set forth:

(1) The name, age, and grade level of attendance of
the student;

(2) The duration of the agreement;

(3) A finding that the student, if a nonresident, will be
best accommodated in the nonresident district; and

(4) Such other terms and conditions as the parties
deem advisable and as are consistent with this chapter.

READOPTED SECTION (Readopting Order 83-11,
filed 8/18/83)

WAC 392-137-040 DISTRICT POLICIES—
PROCEDURES AND CRITERIA FOR RELEASE
OF RESIDENT STUDENTS AND ADMISSION OF
NONRESIDENT STUDENTS. Each school district
board of directors shall adopt policies which specify the
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procedures and criteria pursuant to which resident stu-
dents under the age of twenty—one may be released to
nonresident districts and nonresident students and resi-
dent students twenty—one years of age or older may be
admitted.

Districts shall grant requests for the release of resi-
dent students and requests for the admission of nonresi-
dent and resident students only on the basis of the order
in which such requests are made and without preference:
PROVIDED, That preference may be granted in those
cases in which the attendance requested would likely al-
leviate to a significant extent an existing or probable
special hardship or detrimental condition of a financial,
educational, safety, or health nature affecting the stu-
dent or the student's immediate family or custodian:
PROVIDED FURTHER, That if a student, or in the
case of a minor, the student's parent(s), guardian, or
custodian requests a hearing before the board of direc-
tors of the resident district and the resident district fails
to provide such a hearing within sixty calendar days of
receipt of such request for a hearing, the resident dis-
trict, for the purposes of this chapter, shall be deemed to
have released such student to attend the nonresident
district.

READOPTED SECTION (Readopting Order 83-11,
filed 8/18/83)

WAC 392-137-045 TUITION—ENROLLMENT
IN COMPLIANCE OR NONCOMPLIANCE WITH
AN ARRANGEMENT. (1) The tuition for nonresident
students and for resident students twenty—one years of
age or older who are enrolled pursuant to the provisions
within this chapter or pursuant to an order of the super-
intendent of public instruction or a court of law releas-
ing the student from his or her resident district, if any
tuition is charged, shall be established by the school dis-
trict of enrollment. In order to avoid infringements upon
an individual's right to equal protection of the law, in
the event tuition is charged any such student, tuition
should be charged all nonresident students and resident
students twenty—one years of age or older on the basis of
a uniform rate or on the basis of a uniformly applied
formula (e.g., tuition based upon the difference between
the cost of educating a student in the district or at the
grade level of attendance and state and federal funds
accruing to the district as a result of the student's en-
rollment and/or attendance).

(2) In the event it is established by the school district
of enrollment or by the superintendent of public instruc-
tion pursuant to WAC 392-137-020(2) that a student
under twenty—one years of age has been enrolled in a
nonresident district without an arrangement prescribed
by this chapter, the district of enrollment shall have no
discretion as to the tuition to be charged such student.
In all such cases, the arrangements for the student's en-
rollment shall be considered disapproved by the superin-
tendent of public instruction and tuition equal to the per
pupil cost of the district of enrollment for the previous
school year as computed on Form F-196, Part II, shall
be charged the student or if the district has established a
higher charge for any nonresident student or resident
student twenty—one years of age or older, then an
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amount equal to such higher charge shall be charged the
student for a full school year. Any such tuition charge,
however, may be ratably reduced in the event the stu-
dent is enrolled part-time and/or for less than a full
school year.

READOPTED SECTION (Readopting Order 80-8,
filed 4/15/80)

WAC 392-137-051 RIGHT OF APPEAL. Any
student eighteen years of age or more but less than
twenty—one years of age, or, in the case of a minor, the
student's parent(s), guardian(s), or custodian(s) may
appeal the decision of the school district within which
the student resides, or the decision of the school district
within which the student was last enrolled and is consid-
ered to be a resident for attendance purposes by opera-
tion of law, to deny the student's request for release to a
nonresident school district made pursuant to this chapter
to the superintendent of public instruction.

READOPTED SECTION (Readopting Order 83-11,
filed 8/18/83)

WAC 392-137-055 APPEAL NOTICE. (1) Re-
quests for appeal shall be written, signed, and directed to
the superintendent of public instruction. Any such notice
of appeal shall set forth or be accompanied by the fol-
lowing information:

(a) The name, age, grade level, and residence address
of the student and the name, mailing address, and the
legal relationship of the person, if any, filing the notice
of appeal on behalf of the student;

(b) The school district of residence on the date of the
school district's decision to deny a release;

(¢) The date of the school district's decision to deny a
release;

(d) Either a copy of the minutes of the board of di-
rectors of the resident school district which establishes
that the board has denied a request to release the stu-
dent or a written statement by the superintendent of the
resident district that the board has taken action denying
such a request;

(e) Either a copy of the minutes of the board of di-
rectors of the nonresident school district to which a re-
lease has been requested that establishes the nonresident
district is willing to accept the student or a written
statement of the superintendent of the nonresident dis-
trict that the board has taken action accepting the stu-
dent or that the board has established a policy accepting
all students who are released by an order of the superin-
tendent of public instruction or the court;

(f) An explanation of the special hardship or detri-
mental condition of a financial, educational, safety, or
health nature affecting the student or the student's im-
mediate family or custodian that exists or would exist as
a result of the student's attendance in the resident
district;

(g) An explanation of how attendance in the nonresi-
dent district would allegedly alleviate such special hard-
ship or detrimental condition to a significant extent.
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(2) Upon receipt of a notice of appeal which complies
with subsection (1) the superintendent of public instruc-
tion or his or her designee shall schedule a hearing and
provide a notice as required by RCW 34.04.090(1) to
the appellant and the school district that denied the stu-
dent's release.

READOPTED SECTION (Readopting Order 87-6,
filed 4/28/87)

WAC 392-137-060 HEARING. The hearing pro-
vided for in WAC 392-137-055(2) shall be conducted in
compliance with chapter 392-101 WAC.

READOPTED SECTION (Readopting Order 83-11,
filed 8/18/83)

WAC 392-137-065 GROUNDS FOR ORDER OF
RELEASE. (1) It shall be the policy of the superin-
tendent of public instruction to order the release of a
student to a nonresident district only in those cases in
which the evidence establishes:

(a) That a special hardship or detrimental condition
of the nature and effect identified in WAC 392-137-055
(1)(f) exists; and

(b) That such special hardship or detrimental condi-
tion is likely to be alleviated to a significant extent in the
event the student's release is ordered.

(2) It shall not be the policy of the superintendent of
public instruction to order the release of a student to a
nonresident district for the purpose of providing enrich-
ment of educational opportunity unless the evidence also
establishes:

(a) That a particular student has a unique need for
the enrichment of educational opportunity;

(b) That the lack of enrichment of educational oppor-
tunity is a special hardship or detrimental condition of
the nature and effect identified in WAC 392-137-055
(1)(f) for a particular student; and

(c) That such special hardship or detrimental condi-
tion is likely to be alleviated to a significant extent for
that particular student in the event the student's release
is ordered.

READOPTED SECTION (Readopting Order 83-11,
filed 8/18/83)

WAC 392-137-070 PER SE SPECIAL HARD-
SHIP OR DETRIMENTAL HARDSHIPS. The fol-
lowing conditions are judged by the superintendent of
public instruction to constitute a special hardship or det-
rimental condition, the proof of which is a per se condi-
tion for the order of a release: ,

(1) A student who was enrolled the previous school
year in a nonresident district who will complete in the
same nonresident district during the current school year
the highest grade offered in the resident district; and

(2) A student who has completed two or more school
years in a nonresident district without a release but with
the knowledge of such nonresident attendance by the su-
perintendent or any member of the board of directors of
the resident district.
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WSR 89-23-002
PREPROPOSAL COMMENTS
DEPARTMENT OF HEALTH
[Filed November 3, 1989, 12:58 p.m.]

Subject of Possible Rule Making: Proposes mandatory
reporting relative to podiatrists by health care institu-
tions, podiatric medical associations or societies, health
care service contractors and disability insurance carriers,
state and federal agencies, professional review organiza-
tions, and licensees to report malpractice actions.

Persons may Comment on this Subject in the Follow-
ing Ways: Written: Department of Health, Podiatry
Board, P.O. Box 9012, Olympia, Washington 98504
8001, until November 7, 1989; or Orally: Department of
Licensing, Regional Office, Suite 300, 464 12th Avenue,
Seattle, WA, November 8, 1989.

Other Information or Comments by Agency at this
Time: Proposal under consideration and review by the
Podiatry Board at this time.

October 12, 1989
Arlene A. Robertson
Program Manager

WSR 89-23-003
PERMANENT RULES

DEPARTMENT OF LABOR AND INDUSTRIES
[Filed November 3, 1989, 3:27 p.m.]

Date of Adoption: November 3, 1989.

Purpose: Implement chapter 216, Laws of 1989, regu-
lating house—~to—house sales.

Citation of Existing Rules Affected by this Order:
Repealing WAC 296-125-030 (2)(e); and amending
WAC 296-125-015.

Statutory Authority for Adoption: RCW 43.22.270.

Other Authority: Chapter 216, Laws of 1989.

Pursuant to notice filed as WSR 89-16-087 on Au-
gust 2, 1989.

Changes Other than Editing from Proposed to Adopt-
ed Version: The permanent rule exempts from coverage
sales at the place of residence of the employee.

Other Findings Required by Other Provisions of Law
as Precondition to Adoption or Effectiveness of Rule:
Chapter 216, Laws of 1989, prohibits minors from en-
gaging in sales house—to—house unless registered with the
Department of Labor and Industries. Early implementa-
tion is necessary to prevent disruption of ongoing enter-
prises when the emergency rule expires on November 20,
1989.

Effective Date of Rule: November 20, 1989.

November 3, 1989
Joseph A. Dear
Director

AMENDATORY SECTION (Amending Order 76-15,
filed 5/17/76)

WAC 296-125-015 DEFINITIONS. For the pur-
poses of this ((order)) chapter:
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(1) A "minor" is a person of either sex who is under
the age of 18 years.

(2) "Employ” means to engage, suffer or permit to
work.

(3) "Employee” means any minor employed by an
employer.

(4) "Employer” means any person, association, part-
nership, private or public corporation who employs or
exercises control over the wages, hours or working con-
ditions of a minor.

(5) "Division" means ((industrial-retations)) employ-
ment standards, apprenticeship and crime victims divi-
sion, Washington state ({of)) department of labor and
industries.

AMENDATORY SECTION (Amending Order 77-32,
filed 12/30/77)

WAC 296-125-030 PROHIBITED AND HAZ-
ARDOUS EMPLOYMENT. (1) The following em-
ployments are prohibited for all minors, unless specifi-
cally permitted in the text of the hazardous occupations
orders in nonagricultural occupations of the child labor
provisions of the Federal Fair Labor Standards Act, as
now or hereafter amended.

(a) Occupations in or about plants or establishments
manufacturing or storing explosives or articles contain-
ing explosive components.

{b) Occupations involving regular driving of motor
vehicles. Occasional driving is permissible if: The minor
has a valid state driver's license for the type of driving
involved; driving is restricted to daylight hours, vehicle
gross weight is under 6,000 pounds; the minor has com-
pleted a state-approved driver education course; and
seat belts are provided in the vehicle and the minors
have been instructed to use them.

(c) All mining operations.

(d) Logging occupations and occupations in the oper-
ation of any sawmill, lath mill, shingle mill, or cooper-
age-stock mill.

(e) Occupations involving operation of power—driven
wood—working machines, power—driven metal-forming
punching and shearing machines, power—driven bakery
machines, power—driven paper products machines, circu-
lar saws, band-saws and guillotine shears, elevators and
other power—driven hoisting apparatus.

(f) Occupations involving potential exposure to radio-
active substances and to ionizing radiations.

(g) Occupations involving slaughtering, meat—packing
or processing and rendering.

(h) Occupations involving wrecking, demolition and
shipbreaking operations.

(i) All roofing operations.

(j) Occupations involving excavations.

(k) Occupations involving manufacturing of brick, tile
and kindred products.

(2) The following types of work are prohibited for all
minors:

(a) Work involving operation of or working in prox-
imity to earth—-moving machines, cranes, garbage com-
pactors or other heavy equipment of similar nature.

(b) Work in establishments or work places being
picketed during the course of a labor dispute.
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(c) Work as a nurses' aide, unless the minor is a stu-
dent in a bona fide nursing training program or has suc-
cessfully completed such a program.

(d) Work as a maid or bell-hop in motels or hotels,
unless the minor is accompanied by a responsible adult
whenever the work requires the minor to enter assigned
guest rooms.

(e) ((Workasa—canvasseror—peddierfromhousc—to
house:

6))) Work in shooting galleries, penny arcades, sau-
na-massage parlors or body painting studios.

NEW SECTION

WAC 296-125-110 APPLICABILITY. Unless ex-
empted by Washington state or federal law every em-
ployer who, after the effective date of these regulations,
employs one or more minor workers in house to house
sales or advertises to employ persons in house to house
sales specifying in the advertisement a minimum age
under twenty—one years, shall have a valid registration
certificate to employ minors from the employment stan-
dards, apprenticeship and crime victims division, depart-
ment of labor and industries.

NEW SECTION

WAC 296-125-115 DEFINITIONS. For the pur-
poses of WAC 296—125-110 through 296-125-175:

(1) "Employ" means to engage, suffer, or permit to
work, but does not include voluntary or donated services
performed for no compensation, or without expectation
or contemplation of compensation as the adequate con-
sideration for the services performed, for an educational,
charitable, religious, state or local government body or
agency, or nonprofit organization, or services performed
by a newspaper vendor or carrier or a person in the em-
ploy of his or her parent or stepparent.

(2) "House to house sales”" means a sale or other
transaction in consumer goods, the demonstration of
products or equipment, the obtaining of orders for con-
sumer goods, or the obtaining of contracts for services,
in which the employee personally solicits the sale or
transaction at a place other than the place of business of
the employer or the residence of the employee.

NEW SECTION

WAC 296-125-120 FILING OF REGISTRA-
TION CERTIFICATE. Prior to the employment of one
or more minors, each employer seeking to employ minors
in house to house sales shall file with the division an ap-
plication for a registration certificate. When validated by
the signature of the division's supervisor of employment
standards, such a registration certificate will authorize
the employer to employ any number of minor workers in
house to house sales in accordance with the conditions
established.

NEW SECTION

WAC 296-125-125 APPLICATION FOR INI-
TIAL AND RENEWED REGISTRATION. (1) To
obtain a registration certificate, an employer must:
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(a) Complete an application for a registration certifi-
cate on a form provided by the department.

(b) Supply the information required by WAC 296-
125-145 if the employer seeks to transport minors out of
the state.

(c) Applications for issuance or renewal of a registra-
tion certificate must be sent to:

Department of Labor
& Industries
ESAC Division
Mailstop: HC-710
Olympia, WA 98504

(2) The department shall send a renewal notice to the
employer's last recorded address at least forty—five days
before the employer's registration certificate expires. Ex-
cept as provided in WAC 296-125-165, a registration
certificate shall be renewed if the employer returns the
renewal notice and provides all required information.

NEW SECTION

WAC 296-125-130 POSTING. At least one copy
of the registration certificate must be posted in plain
view of all employees within the confines of the work
place specified in the registration certificate.

NEW SECTION

WAC 296-125-135 IDENTIFICATION CARDS.
(1) Every employer shall provide an identification card
to each minor employee employed in house to house
sales in a form prescribed by the director.

(2) Every minor employee employed in house to house
sales shall show the identification card to each customer
or potential customer.

(3) An identification card shall be in the possession of
each minor employee during all work hours.

NEW SECTION

WAC 296-125-140 HOUSE TO HOUSE EM-
PLOYMENT STANDARDS. In addition to the re-
quirements of WAC 296-125-027,

(1) Minors may not be employed in house to house
sales during school hours, nor before 7:00 a.m. nor after
9:00 p.m.

(2) During all work hours, minors employed in house
to house sales must be supervised by a responsible adult
who is at least twenty—one years of age, with each su-
pervisor responsible for no more than five minor
employees.

NEW SECTION

WAC 296-125-145 TRANSPORTING MINORS
OUT-OF-STATE. Prior to transporting minor employ-
ees employed in house to house sales out of the state,
every employer shall obtain written authorization from
the minor's parents or legal guardian.

NEW SECTION

WAC 296-125-155 RECORDKEEPING. The em-
ployer shall be responsible for obtaining and keeping on
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file all information as required in WAC 296-125-050
and 296-125-145. The records shall be made available
for inspection and copying at the request of the
department.

NEW SECTION

WAC 296-125-160 REVOCATION OF REGIS-
TRATION CERTIFICATE. The supervisor of employ-
ment standards may revoke any employer's registration
certificate upon a showing that the conditions of its issu-
ance are not being met, or that other conditions exist
which are detrimental to the health, safety, or welfare of
the minor.

NEW SECTION

WAC 296-125-165 DENIAL OF REGISTRA-
TION CERTIFICATE. The department may refuse to
issue or renew a registration certificate. If the depart-
ment refuses to issue or renew a registration certificate
for any reason, it shall serve on the employer a notice of
denial. The notice of denial shall explain the grounds for
denial of the certificate. The department may refuse to
renew a registration certificate if the conditions of its
initial issuance are not being met.

NEW SECTION

WAC 296-125-170 EMPLOYMENT OF MI-
NORS UNDER THE AGE OF SIXTEEN. Minors un-
der the age of sixteen are prohibited from employment
in house to house sales unless a variance is granted, con-
sistent with all other requirements of this chapter, in ac-
cordance with procedures outlined in WAC 296-126—
130.

NEW SECTION

WAC 296-125-175 LENGTH OF REGISTRA-
TION PERIOD. Registration certificates shall be issued
for a one—year period.

WSR 89-23-004
PERMANENT RULES
DEPARTMENT OF LABOR AND INDUSTRIES
[Filed November 3, 1989, 3:28 p.m.]

Date of Adoption: November 3, 1989.

Purpose: To implement changes in eligibility for the
crime victims compensation program directed by the
1989 legislature.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-30-010.

Statutory Authority for Adoption: RCW 7.68.030.

Other Authority: RCW 7.68.070 (12) and (16) and
51.04.030.

Pursuant to notice filed as WSR 89-14-123 on July 5,
1989; and WSR 89-19-020 on September 11, 1989.

Changes Other than Editing from Proposed to Adopt-
ed Version: The version adopted incorporates the de-
partment policy that persons need not submit informa-
tion necessary to determine eligibility for services offered
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by Department of Social and Health Services if the
crime victims' benefits sought are not services provided
under Department of Social and Health Services pro-
grams, such as counseling for victims of sexual abuse.
Other Findings Required by Other Provisions of Law
as Precondition to Adoption or Effectiveness of Rule:
Chapter 5, Laws of 1989 Ist ex. sess., prohibits the de-
partment from providing crime victims compensation for
services covered by certain Department of Social and
Health Services programs. Early implementation is nec-
essary to meet this requirement after expiration of the
emergency rule on November 10, 1989.
Effective Date of Rule: November 10, 1989.
November 3, 1989
Joseph A. Dear
Director

AMENDATORY SECTION (Amending Order 85-37,
filed 12/11/85) .

WAC 296-30-010 DEFINITIONS. Whenever used
in these rules, the following words mean:

(1) "Innocent victim" means any person whose injury
was not the direct, proximate result of his or her con-
senting to, provoking, or inciting the criminal act that
resulted in the injury.

(2) "Bodily injury" means any harmful or offensive
touching, and includes severe emotional distress where
no touching takes place when:

(a) Claimant is not the object of the criminal act and:

(i) The distress is intentionally or recklessly inflicted;

(ii) The distress is inflicted by extreme or outrageous
conduct;

(iii) The claimant has a reasonable apprehension of
imminent bodily harm;

(iv) The claimant is in the immediate vicinity of the
criminal act at the time the criminal act takes place.

(b) Claimant is the victim of the criminal act and:

(i) The distress is intentionally inflicted;

(ii) The distress is inflicted by outrageous or extreme
conduct; and

(iii) The claimant had a reasonable apprehension of
imminent bodily harm.

(3) "Private insurance" means sources of recompense
available by contract, such as life or disability insurance.

(4) "Public insurance” means any state or federal
statutory welfare and insurance plan that compensates
victims or their beneficiaries as a result of the claimed
injury or death. This does not include state, federal, or
private deferred income retirement plans.

(5) The test used to define "the result of" as used in
RCW 7.68.070 (3)(a) and (b) is two pronged. First, it
must be determined that cause in fact exists, and second,
it must then be determined that proximate cause exists.

(a) Cause in fact exists if "but for" the acts of the
victim the crime that produced the injury would not
have occurred.

(b) Proximate cause exists if, once cause in fact is
found, it is determined that the acts of the victim:

(i) Resulted in a foreseeable injury to the victim;

(ii) Played a substantial role in the injury; and

(iii) Were the direct cause of the injury.
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(6) "Institutions maintained and operated by depart-
ment of social and health services” means those institu-
tions in which the department of social and health ser-
vices assumes responsibility for medical coverage of the
institution's residents. .

(7) "Reasonable cooperation" generally exists when
the claimant is:

(a) Willing to talk to police and give information to
aid in the investigation; and

(b) Willing to assist in the prosecution of the alleged
criminal.

(8) A person is "unjustly enriched” within the mean-
ing of RCW 7.68.070(15) when it would be deficient in
justice and fairness, or inequitable, to allow that person
to obtain, or have control of or access to, benefits or
compensation paid as a result of an injury to a victim of
crime.

(9) "Department” means the department of labor and
industries.

(10) "Services provided” means services covered un-
der chapter 74.09 RCW or Title XIX of the Federal
Social Security Act that are: (a) Provided by health ser-
vices providers with credentials recognized by the de-
partment for purposes of payment under chapter 51.36
or 7.68 RCW: and (b) available and equivalent to those
services covered by the department under Title 51 or
chapter 7.68 RCW.,

NEW SECTION

WAC 296-30-025 MEDICAL ASSISTANCE EL-
IGIBILITY. The benefits provided under chapter 7.68
RCW that are available and equivalent to those services
provided under chapter 74.09 RCW or Title XIX of the
Federal Social Security Act are not available to persons
eligible for services provided under chapter 74.09 RCW
or Title XIX of the Federal Social Security Act, except
to the extent that costs for such services exceed service
limits established by the department of social and health
services. Accordingly:

(1) Applicants for benefits provided under chapter
7.68 RCW shall provide, concurrent with their applica-
tion for crime victims' benefits, information requested by
the department to determine the applicant's probable el-
igibility for services provided under chapter 74.09 RCW
and Title XIX of the Federal Social Security Act. The
applicant, or a person on behalf of the applicant, shall
send the application and other requested information to
the offices of the crime victims' compensation program
in Olympia.

(2) The department shall provide application forms
for crime victims' benefits, any forms used to determine
probable eligibility for services provided under chapter
74.09 RCW or Title XIX of the Federal Social Security
Act, and a pamphlet describing the crime victims' com-
pensation program to hospitals, law enforcement agen-
cies, community organizations, prosecutor based victim/
witness units and, as requested, to other service groups.
The pamphlet shall (a) explain the limitations of benefits
provided under chapter 7.68 RCW; (b) provide assist-
ance for an applicant in completing the forms; and (c)
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provide an applicant information about where additional
assistance is available if the instructions for completing
the forms are not understood or if unusual circumstances
exist.

(3) Any claimant who is eligible for benefits provided
under chapter 7.68 RCW and who the department de-
termines may be eligible for services provided under
chapter 74.09 RCW and Title XIX of the Federal Social
Security Act, based upon the completed eligibility form
referenced above, shall apply to the department of social
and health services for a conclusive determination of eli-
gibility for such services.

(4) Because a claimant's circumstances can change
and in order to assure that the department provides
crime victims' benefits secondary to other available pub-
lic and private insurance, persons receiving benefits pro-
vided under chapter 7.68 RCW but not initially eligible
to receive services provided under chapter 74.09 RCW
or Title XIX of the Federal Social Security Act shall
annually provide information requested by the depart-
ment to determine the applicant’s probable eligibility for
services provided under chapter 74.09 RCW and Title
XIX of the Federal Social Security Act in order to con-
tinue receiving benefits under chapter 7.68 RCW.

(5) The department shall not provide benefits for ser-
vices provided under chapter 74.09 RCW and Title XIX
of the Federal Social Security Act to persons who refuse
or who otherwise fail to cooperate or comply in good
faith with the requirements of this section, except to the
extent that the costs for such services exceed service
limits established by the department of social and health
services.

(6)(a) Except for claims submitted pursuant to RCW
7.68.170 for sexual assault examinations, or as provided
in (b) of this subsection the department shall not con-
sider applications for benefits under chapter 7.68 RCW
until the information requested to determine probable
eligibility for services provided under chapter 74.09
RCW and Title XIX of the Federal Social Security Act
is received by the department.

(b) If the applicant seeks only services that are cov-
ered under chapter 7.68 RCW but are not services pro-
vided under chapter 74.09 RCW or Title XIX of the
Federal Social Security Act, such as appropriate coun-
seling provided by a health care provider pursuant to
WAC 296-30-080, the department shall consider appli-
cations for benefits under chapter 7.68 RCW without
requiring information to determine probable eligibility
for other services.
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NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF HEALTH

(Board of Physical Therapy)
[Memorandum—November 1, 1989]

The following future meeting dates have been scheduled
for the Washington State Board of Physical Therapy for
the year 1990:
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January 4, 1990
March 27, 1990
May 22, 1989

July 23-24, 1990
September 25, 1990
November 27, 1990

WSR 89-23-006
RULES OF COURT
STATE SUPREME COURT
[November 2, 1989]

IN THE MATTER OF THE ADOPTION  NO. 25700-A-439
OF THE AMENDMENT TO INTER-

PRETER CODE OF CONDUCT ORDER

The Interpreter Advisory Committee having approved
the proposed amendment to Interpreter Code of Conduct
and the Court having determined that the amendment
will aid in the prompt and orderly administration of jus-
tice and having further determined that an emergency
exists which necessitates an early adoption;

Now, therefore, it is hereby

ORDERED:

(a) That the amendment as attached hereto is
adopted.

(b) That pursuant to the emergency provisions of GR
9(i), the amendment will be published expeditiously in
the Washington Reports and will become effective upon
publication. :

DATED at Olympia, Washington this 2nd day of
November, 1989.

Keith M. Callow

Utter, C. J. Andersen, J.
Robert F. Brachtenbach

Durham, J. Dolliver, J.
Dore, J. Smith, J.

GENERAL RULE 11.1
CODE OF CONDUCT FOR COURT
INTERPRETERS

Preamble. All Language interpreters serving in a legal
proceedings, whether certified or uncertified, shall abide
by the following code of conduct:

A language interpreter who violates any of the provi-
sions of this code is subject to a citation for contempt,
disciplinary action or any other sanction that may be
imposed by law. The purpose of this Code of Conduct is
to establish and maintain high standards of conduct to
preserve the integrity and independence of the adjudica-
tive system.

(a) A language interpreter, like an officer of the court,
shall maintain high standards of personal and profes-
sional conduct that promote public confidence in the ad-
ministration of justice.
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(b) A language interpreter shall interpret or translate
the material thoroughly and precisely, adding or omit-
ting nothing, and stating as nearly as possible what has
been stated in the language of the speaker, giving con-
sideration to variations in grammar and syntax for both
languages involved. A language interpreter shall use the
level of communication that best conveys the meaning of
the source, and shall not interject the interpreter's per-
sonal moods or attitudes.

(c) When a language interpreter has any reservation
about ability to satisfy an assignment competently, the
interpreter shall immediately convey that reservation to
the parties and to the court. If the communication mode
or language of the non—English speaking person cannot
be readily interpreted, the interpreter shall notify the
appointing authority or the court.

(d) No language interpreter shall render services in
any matter in which the interpreter is a potential wit-
ness, associate, friend, or relative of a contending party,
unless a specific exception is allowed by the appointing
authority for good cause noted on the record. Neither
shall the interpreter serve in any matter in which the in-
terpreter has an interest, financial or otherwise, in the
outcome. Nor shall any language interpreter serve in a
matter where the interpreter has participated in the
choice of counsel.

(e) Except in the interpreter's official capacity, no
language interpreter shall discuss, report, or comment
upon a matter in which the person serves as interpreter.
Interpreters shall not disclose any communication that is
privileged by law without the written consent of the par-
ties to the communication, or pursuant to court order.

(f) A language interpreter shall report immediately to
the appointing authority in the proceeding any solicita-
tion or effort by another to induce or encourage the in-
terpreter to violate any law, any provision of the rules
which may be approved by the courts for the practice of
language interpreting, or any provisions of this Code of
Conduct.

(g) Language interpreters shall not give legal advice
and shall refrain from the unauthorized practice of law.

WSR 89-23-007
RULES OF COURT

STATE SUPREME COURT
[November 2, 1989]

IN THE MATTER OF THE ADOPTION  NO. 25700-A-440
OF THE AMENDMENT TO CrRLJ 3.2(0) ORDER

The District and Municipal Court Judges' Association
having approved the proposed amendment to CrRLJ
3.2(0) and the Court having determined that the
amendment will aid in the prompt and orderly adminis-
tration of justice and having further determined that an
emergency exists which necessitates an early adoption;

Now, therefore, it is hereby

ORDERED:

(a) That the amendment as attached hereto is
adopted.
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(b) That pursuant to the emergency provisions of GR
9(i), the amendment will be published expeditiously in
the Washington Reports and will become effective upon

publication.

DATED at Olympia, Washington this 2nd day of

November, 1989
Keith M. Callow

Robert F. Utter Andersen, J.
Durham, J. Dolliver, J.
Dore, J. Smith, J.

PROPOSED AMENDMENT TO
CrRLJ 3.2 (New Section)

(o) Forefeitable Fisheries Offenses

The following offenses shall be forteitable as a final disposition, in the amounts

listed, to include statutory assessments:

WHERE A BAIL AMOUNT IS SHOWN, 60% 30%
THE BREAKDOWN IS: BAIL PSEA PSEA TOTAL
220-110-030(9) No Hydraulic Approval 100 60 30 190
at Work Site
COMMERCIAL LICENSES
RCW
75.28.690
75.28.010(2) No Commercial License On Per&th 42 21 133
75.28.070 Failure to Display License 70 42 21 133
75.28.081 (Deleted)
WAC
220-20-012 Sell Without License on Person 70 42 21 133
COMMERCIAL FOOD FISH
COMMERCIAL STURGEON
WAC
220-20-020(1)  Undersize Sturgeon 70 42 21 133
(per fish)
COMMERCIAL SALMON
WAC
220-20-015(3)  Undersize Salmon 1 fish 70 42 21 133
2 fish 80 48 24 152
3 fish 100 60 30 190
4 fish 120 72 36 228
Over 4 fish +38 each fish over
COMMERCIAL SHELLFISH
COMMERCIAL CLAM
WAC
220-52-019(7)  Failure to Possess Geoduck 70 42 21 133
Tract Map Aboard Harvest Vessel
COMMERCIAL CRAB
220-20-025(2) Commercial Possession of Soft Shell Crab
Up to 6 Crabs 70 42 21 133
220-52-040(4)  Possession of Female Dungeness Crab
Up to 6 Crabs 120 72 36 228
COMMERCIAL CRAWFISH
WAC
220-52-060 Possession of Undersize Crawfish
Up to 6 Crawfish 70 42 21 133
COMMERCIAL OYSTER
WAC
220-72-073 -Failure to Obtain 100 60 30 190

Oyster Transfer Permit

RCW
75.25.090
75.25.140

75.25.160
WAC
220-55-070
220-55-130

220-56-115
220-56-115(6)
220-56-140

220-56-175(2)
220-56-175(4)

SPORT VIOLATIONS

GENERAL
No Personal Use License 40 24
Failure To Provide License 40 24

Upon Request or to Provide
Signature for Comparison

Cite Appropriate WAC:

WAC
220-56-235

WAC
220-56-245

WAC
220-56-240(3)

WAC
220-56-235

WAC
220-56-240(2)

220-56-265
220-56-275

RCW
75.25.125
WAC
220-56-240(1)
220-56-282
220-56-290
220-56-295(2)

220-56-300
220-56-305

RCW
75.25.100
75.25.150
WAC
220-56-116
220-56-190

220-56-205
220-56-210
220-56-215

220-56-225
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License Falsification 100 60
Invalid Catch Record Card 40 24
Invalid Personal 40 24
Use License

Personal Use Gear Violations 70 42
No Physical Control of Gear 40 24
Wastage of Personal Usc Food 100 60
Fish and Shellfish

Failure to Record Catch 25 15
Failure to Return Catch 25 15
Record Card

Closed Season 70 42
Closed Area 70 42

SPORT FOOD FISH
BOTTOMFISH (EXCEPT LINGCOD)

Overpossession (per fish) 40 24
SPORT HALIBUT

Overpossession (per fish) 70 42
SPORT HERRING

Overpossession (base) 30 18
Plus Per Pound Over Limit 1.06

SPORT LINGCOD

Undersize 40 24
Overpossession 1 fish 40 24
2 fish 60 42
3 fish 80 48
4 fish 100 60

12
12

30

12
12

21
12
30

~ ~)

21
21

21

31

12
12
21
24
30

over 4 fish  +38 each fish over

SPORT SMELT

Overpossession (base) 30 18 9
Plus per Pound Over Limit 1.06 . 31
Unlawful Smelt Gear 40 24 12
Failure To Retain First 40 24 12
20 Pounds of Smelt
SPORT STURGEON
No Catch Record Card 40 24 12
Overpossession (per fish) 70 42 21
Sturgeon Gear Violation 40 24 12
Sturgeon Closed Hours 70 42 21
Gaffing Sturgeon 70 42 21
(per fish)
(Deleted)
(Deleted)
SPORT SALMON
No Catch Record Card 40 24 12
Possession Without License 40 24 12
Barbed Hook Violation 25 15 7
Overpossession 1 fish 70 42 21
Oversize Salmon 1 fish 70 42 21
Undersize Salmon 1 fish 40 24 12
2 fish 60 36 13
3 fish 80 48 24
4 fish 100 60 90
over 4 fish +38 for each fish over
Nonbuoyant Lure Violations 70 42 21
Fly Fishing Violations 40 24 12
Possession of Snagged 70 42 21
Salmon (per fish)
Closed Hours — Freshwater 70 42 21

WSR 89-23-007

76
76

190

76
76

133
76
190

47
47

133
133

76

133

76
76
114
152
190

57

76
76

76

133
76
76

133

76
76

47
133
133

76
114
152
190

133
76
133

133
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WAC
220-56-312

220-56-315(2)

220-56-320(1)

220-56-320(5)
220-56-340(3)

WAC
220-20-025(2)

220-56-310(18)

220-56-320(3)
220-56-335(1)
)

220-56-335(4)

WAC
220-56-312

220-56-335(2)

WAC
220-56-312

220-56-355(1)
220-56-355(3)

RCW
75.24.050

WAC
220-56-312

220-56-385

SPORT SHELLFISH
GENERAL

Overpossession (base) 40 24 21
Except: Dungeness Crab; Geoduck;

Hardshell Clam; Qyster; Shrimp

Plus per limit or fraction 25 12 7
in excess of 2 daily bag limits

Excessive Pots/Ring Nets

1 Unit of Gear 40 24 12
2 Units of Gear 60 36 18
3 Units of Gear 80 48 24

Over 3 Units of Gear  +38 each unit over
Unmarked/Improperly Marked Gear/Floating Line

1 Unit of Gear 40 24 12

2 Units of Gear 60 36 18

3 Units of Gear 80 48 24

4 Units of Gear 100 60 30

Over 4 Units of Gear  +38 each unit over

No Escape Mechanism 40 24 12
(per unit)

Failure to have Separate 25 15 7

Clam Containers
SPORT DUNGENESS CRAB

Personal Use Possession of Soft Shell Crab

Up to 6 Crabs 40 24 12

More than 6 Crabs (base) 100 60 30
+38 each crab over 6

Overpossession

Up to 6 Crabs 40 24 12

More than 6 Crabs (base) 100 60 30
+38 each crab over 6

No Escape Ring 40 24 12

Possession of Female Crab

Possession of Undersize Crab

Up to 6 Crabs 40 24 12

More than 6 Crabs (base) 100 60 30

+38 each crab over 6
Possession in Field with Back Removed

1 Crab 40 24 12
2 Crab 60 36 18
3 Crab 80 48 24
4 Crab 100 60 30
Over 4 Crab +38 each crab over 4

SPORT GEODUCKS

Overpossession 1 Clam 40 24 12
2 Clams 60 36 18
3 Clams 80 48 24
4 Clams 100 60 30
Over 4 Clams +38 for each clam
‘ over 4
Possession of 1 Neck 40 24 23
Geoduck Neck Only 2 Necks 60 36 18
3 Necks 80 48 24
4 Necks 100 60 30
Over 4 Necks +38 for each neck
over 4

SPORT HARDSHELL CLAMS

Overpossession (base) 40 24 12
Plus Per Clam Over Limit 1.06 .63 31
Failure To Fill Holes 25 15 7
Undersize Clams (base) 40 24 12
Plus per Clam Undersize 1.06 .63 31

SPORT OYSTER

Taking Oysters from State 70 42 21
Oyster Reserve

Overpossession (base) 40 24 12
Plus per Oyster over 18 5.27 3.16 1.57
Possession in Shell (base) 40 24 12
Plus per Oyster over 18 5.27 3.16 1.57

76

47

76
114
152

76
114
152
190

76

47

76
190

76
190

76

76
190

76
114
152
190

76
114
152
190

76
114
152
190

76

47
76

133

76
10
76
10
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SPORT RAZOR CLAMS

RCW
75.25.150 Possession without License 40 24 i2 76
75.25.140(2) License Not Visible 25 15 7 47
WAC
220-20-025(1)  Drive on Razor Clam Beds 70 42 21 133
220-56-310 Overpossession
First 15 over limit 5.27 3.16 1.57 10
(per clam)
More than 15 over limit 10 6 3 19
220-56-325 Failure to Retain First 15 40 24 12 76
220-56-340 Razor Clam Gear Violation 40 24 12 76
SPORT SHRIMP
RCW
75.25.150 Possession without License 40 24 12 76
WAC
220-56-312 Overpossession
Up to 10 pounds over limit 40 24 12 76
10 to 20 pounds over limit 60 42 21 114
20 to 30 pounds over limit 80 48 24 152
30 to 40 pounds over limit 100 60 30 190
More than 40 pounds over +38 for each 10
pounds/fraction

Reviser's note: The spelling errors in the above section occurred in
the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 89-23-008
RULES OF COURT
STATE SUPREME COURT
[November 2, 1989]

IN THE MATTER OF THE ADOPTION  NO. 25700-A—441
OF THE AMENDMENT TO CR 79 ORDER

The Washington State Bar Association having ap-
proved the proposed amendment to CR 79 and the
Court having determined that the amendment will aid in
the prompt and orderly administration of justice and
having further determined that an emergency exists
which necessitates an early adoption;

Now, therefore, it is hereby

ORDERED:

(a) That the amendment as attached hereto is
adopted.

(b) That pursuant to the emergency provisions of GR
9(i), the amendment will be published expeditiously in
the Washington Reports and will become effective upon
publication.

DATED at Olympia, Washington this 2nd day of
November, 1989.

Dore, J.
Robert F. Utter Keith M. Callow, C.J.
Durham, J. Dolliver, J.
Andersen, J. Smith, J.

CIVIL RULE 79
BOOKS AND RECORDS KEPT BY THE CLERK

(a) Unchanged.
(b) Unchanged.
(c) Unchanged.
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(d) Unchanged.

(e) Destruction of Records. [Reserved. See RCW 36-
.23.065 and GR 15.]

(f) Unchanged.

WSR 89-23-009
RULES OF COURT
STATE SUPREME COURT
[November 2, 1989]

IN THE MATTER OF THE ADOPTION  NO. 25700-A—442
OF THE AMENDMENTS TO REGU- ORDER
LATIONS 103 AND 106 TO RLD 13.5

The Washington State Bar Association having recom-
mended the adoption of the amendments to Regulations
103 and 106 to RLD 13.5, and the Court having ap-
proved the proposed amendments to the regulations;

Now, therefore, it is hereby

ORDERED:

That the amendments to Regulations 103 and 106 to
RLD 13.5 are hereby adopted.

DATED at Olympia, Washington this 2nd day of
November, 1989.

Keith M. Callow

CHIEF JUSTICE

PROPOSED TRUST ACCOUNT REGULATION
AMENDMENTS

Regulation 103. [add new section]

(f) When the audit is concluded, if it is de-
termined pursuant to Reg. 104(a) that no
further investigation, examination or action
is appropriate, the Association’s copies of
the audit report, working papers or other
materials relating to the audit shall be de-
stroyed, except that the Association shall
maintain a record showing the identity of
any attorney or firm audited and the dates
of the audit to ensure that the restrictions of
Reg. 105(a) are complied with.

Regulation 106.
regulation]

[add new paragraph at end of

Part Two may also require disclosure of the
account numbers for each separate identifi-
able bank account maintained as a deposito-
ry for client funds.
Reviser's note: The brackets and enclosed material in the text of

the above section occurred in the copy filed by the Supreme Court and
appear herein pursuant to the requirements of RCW 34.08.040.

WSR 89-23-010
RULES OF COURT
STATE SUPREME COURT
[November 2, 1989]

In Re: NO. 25700-A—443
ESTABLISHMENT OF TEMPORARY

WSR 89-23-010

PROCEDURES FOR EXPERIMENTAL
USE OF VIDEOTAPE EQUIPMENT
TO RECORD COURT PROCEEDINGS

1. SCOPE OF ORDER

The provisions of this Order apply only when video-
tape equipment has been used to record the trial court
proceeding and are limited to appeals from those coun-
ties where the appeal is to Division II or Division III of
the Court of Appeals. This Order supersedes the provi-
sions of Orders 25700—A-400 and 25700—A-419. This is
a temporary Order and terminates pursuant to Section

ORDER

2. TRIAL COURT PROCEDURES

A. Official Record. The official record of a videotaped
trial court proceeding shall consist of two (2) videotape
recordings, recorded simultaneously. One shall be label-
ed the "A" tape and the other the "B" tape.

B. Identification of the Tapes. The trial court shall la-
bel both the "A" tape and the "B" tape on the side and
establish an indexing system to track and number tapes.
The Office of the Administrator for the Courts is re-
sponsible for establishing standards for identifying tapes
and for ensuring compliance with those standards.

The label on tapes of trials must include the tape
number, the case name and number and the date of the
proceeding. The label on miscellaneous tapes must in-
clude the tape number and the beginning date of pro-
ceedings included on the tape.

C. Certifying the Record. Both the "A" tape and the
"B" tape shall bear a label on the top portion of the tape
certifying that it is "a full, true and correct record of the
proceedings”, and the label shall be dated and signed by
a person authorized by the trial judge to certify the
record. If the tape is a copy of the original record of
proceedings, the label must certify it is a "copy of a full,
true and correct record” and this label must also be dat-
ed and signed by a person authorized by the trial judge
to certify copies of tapes.

D. Recording Tape Numbers in Case Files. Each case
file shall include the number of the tapes that contain
any portion of the proceedings of that case. If any of the
listed tapes also include other actions, the information in
the file should include the time on the tape where the
proceeding in that file started and ended. A copy of the
trial log, as outlined below in 2E, can be included in the
file to satisfy this requirement.

E. Exhibit List; Trial Log. The trial judge or a desig-
nee shall keep a written log of what activity is on each
tape. At a minimum the log information for a trial must
include the case name and number and tape references
to the following: Identification of direct, cross, redirect
and recross examination of witnesses; offering and rul-
ings on exhibits; motions; instructions of the court; in-
structions requested by parties; rulings of the court; and
any other references that the court feels are appropriate.
The tape references shall include the date, hour, minute
and second as shown on the tape.

If the log is for a tape containing numerous miscella-
neous actions, the case name and number, type of pro-
ceeding, and time of each proceeding must be noted on
the log.

[127]



WSR 89-23-010

The Office of the Administrator for the Courts shall
provide a form with a suggested format for maintaining
the log and shall review logs periodically for compliance
with the provisions in this section.

A copy of the trial log shall be provided with each
duplicated tape made for the parties. One copy of the
log shall be transferred to the clerk's office with the "A"
tape and one copy shall remain with the court with the
"B" tape. A copy of the log may also be put into each
case file listed in a log to satisfy the requirement above
of 2D to file tape numbers of each case.

F. Custody of the Tapes. The "A" copy shall be
transferred to the clerks's office and the trial court shall
retain the "B" copy, except in those counties where the
trial court retains custody of both tapes. The two copies
shall be stored separately.

G. Retention of Tapes. If no appeal has been taken
one year after disposition of a case, the "B" tape may be
erased and recycled.

H. Tape is a Public Record. The tape is a public
record unless specifically sealed by the court.

I. Exhibits. By pre-trial order, the trial judge may re-
quire that at the time an exhibit is introduced into evi-
dence, a photograph or photographs of the exhibit be
submitted and included as part of the official record. The
photograph(s) shall serve as part of the official record,
and the exhibit itself may be returned for into evidence
may be, in the trial judge's discretion, either the tran-
script of the deposition or a videotape recording of the
deposition.

3. APPELLATE PROCEDURES

A. Notice of appeal. When the clerk's office sends a
notice of appeal of a videotaped proceeding to the ap-
pellate court, the notice should be clearly stamped in
red, or in another identifiable manner, "Appeal from a
videotaped proceeding." This provides the appellate
court with notice that the rules governing a videotaped
appeal as outlined in this Order should be followed. This
provision also applies when the court of appeals transfers
an appeal to the Supreme Court.

B. Designation of clerk's papers. The clerk's office
shall notify the appellate court when clerk’s papers have
been designated and shall forward a copy of the desig-
nation to the court of appeals. Appellant's brief is due 45
days after this designation and the appellate court needs
the information in order to establish the date the brief is
due.

C. Record on Review. The Rules of Appellate Proce-
dure (RAP) requiring the report of proceedings to be
transcribed in the form of a written record (RAP 9.1(b))
and the Rules pertaining to the transcription and state-
ment of arrangements, content and notice of partial re-
port of proceedings and issues (RAP 9.2 (a)(b), and (¢))
are superceded and not applicable to appeals filed under
this Order.

Instead, the record on review shall consist of the "A"
tape that recorded the proceedings, except that if the
case being appealed involves numerous proceedings re-
corded on portions of multiple tapes, a certified copy of
all of the proceedings being appealed, re-recorded in se-
quence, will be accepted as the record on review.
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If multiple proceedings are re-recorded for transfer to
the appellate court, they must be recorded at the "SP"
mode, which provides for a maximum of two hours of
activity on a tape. This will ensure that the quality of
the dubbed copy will be the same as the original copies.

D. Transferring the record to Appellate Court. The
clerk's office is responsible for transmitting the record on
review to the appellate court. The party seeking review
has no responsibility to order or to obtain a record for
the appellate court.

When a proceeding is appealed, the clerk's office shall
refer to the case file to determine which tapes include
proceedings that are being appealed. The clerk's office
shall transfer the "A" set of tapes when the tapes in-
clude only those proceedings being appealed. If there are
portions of the case being appealed on several tapes, the
clerk's office shall arrange with the court to re-2C.
record these portions, in sequence, on another tape(s),
and the tapes should be certified at as outlined above in

To avoid accidental erasure, the plastic tab on the
left-hand side of the tape should be broken off prior to
forwarding tapes to the appellate court.

The tapes should be forwarded to the appellate court
along with the clerk's papers and exhibits.

E. Returning tapes to trial court. When mandating a
case, the "A" tapes should be returned to the trial court.

F. Duplication of the Tapes. The trial court shall ar-
range for the duplication of tapes for use by counsel in
preparing an appeal. Each party is responsible for con-
tacting the court and obtaining tapes. The court shall
charge no more than $40 for each duplicate videotape
requested.

In cases where the requesting party has been declared
indigent, the trial court can recover its costs for provid-
ing tapes to indigent persons. A statement of the charges
should be submitted to the appellate court when the
tapes are submitted.

G. Transcripts. No transcript of court proceedings will
be part of the record on appeal unless ordered by the
trial court pursuant to RAP 9.5, ordered by the appel-
late court pursuant to RAP 9.10, under Section 4A of
this order, or included in the appendix of a brief as pro-
vided in 3H of this order. Any exception to this provision
must be granted by the judge who presided over the
proceedings being appealed.

If a party wants to request an exception to this provi-
sion, the request must be made to the trial judge, who is
hereby authorized to suspend the provisions of this Or-
der to allow for transcription of part or all of a proceed-
ing. The motion must specify which portions of the pro-
ceeding should be transcribed and a justification for the
transcription.

In those cases where a transcript is authorized and the
requesting party is indigent, the transcript will be paid
for by the state at the same rate paid to court reporters.

Typed transcripts must bear certification by the
transcriber that states, "I hereby certify that this is a
true and correct record of the proceedings. I do further
certify that I am in no way related to or employed by
any party in this matter, nor to any counsel, nor do I
have any interest in this matter." The signature must be
notarized.

[128]



Washington State Register, Issue 89-23

H. Briefs. The provisions of RAP 10.1 — 10.8 pertain-
ing to briefs apply to appeals from a videotaped pro-
ceeding. However, this Order does alter RAP 10.2(a)
regarding the timing of filing a brief and RAP 10.4(f)
outlining how to reference the record. The changes are
as follows:

(1) RAP 10.2(a): Because there is no report of pro-
ceedings to be filed, the brief of an appellant or petition-
er shall be filed in the appellate court within 45 days af-
ter the party seeking review has filed the designation of
clerk's papers and exhibits.

(2) RAP 10.4(f): When referring to the record in the
brief, the references are made to a segment of the vid-
eotape recording. This reference must include the word
"TAPE", the number of the videotape (there may be
several tapes for one trial) and the month, day, year,
hour, minute and second when the reference begins on
the tape. For example: (TAPE No. 1, 10/27/87;
14:24:05) The date and time references on the screen are
shown exactly as this procedure indicates.

H. Evidentiary Appendix. An appendix of the evi-
dence (hereinafter referred to as evidentiary appendix)
consisting of typewritten portions of the proceedings may
be attached to a brief on appeal without filing an excep-
tion as outlined in 3F above. An evidentiary appendix
shall contain transcriptions of only those parts of the
videotape recording that support the specific issues or
contentions raised in a brief on appeal, or that relate to
the question of whether an alleged error was properly
preserved for appellate review. This limitation requires
that only those portions of a witness's testimony that
meet this criteria be transcribed.

(1) Organization of Appendix. Each evidentiary ap-
pendix shall include an index that lists each issue on ap-
peal, identifies which portions of the appendix support
each issue and includes the tape reference for each por-
tion. Only that part of a witness's testimony that relates
to the issue should be included. Every transcribed por-
tion of the proceedings in the appendix must be listed
under one of the issues. The index should also include an
alphabetical list of witnesses whose testimony is tran-
scribed in the appendix, listing the tape references with
the pages of the appendix where each witness’ testimony
begins and ends. The name of each witness should be
included at the place in the appendix where the testimo-
ny of that witness begins.

(2) Purpose of Appendix; Sanctions. The purpose of
this evidentiary appendix is to enable the appellate court
to review the briefs in a coherent way. Inclusion of tran-
script unnecessary to the disposition of the case imposes
a burden on both the parties and the court and may
subject counsel to sanctions as set forth below:

(a) The appellate court may deny costs to, or assess
costs against, a party who has been responsible for the
insertion of unnecessary material into an evidentiary ap-
pendix. Moreover, any counsel who so multiplies an ap-
pendix in any brief as to increase delay or costs unrea-
sonably may be required by the court to satisfy person-
ally such excess costs, and may be subject to the imposi-
tion of sanctions as set forth in RAP 18.9.
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(b) The appellate court may strike any part or all of
an evidentiary appendix, or brief to which it is attached,
which has been determined by the appellate court to
contain unnecessary material.

4. FURTHER PROVISIONS

A. Transcription for Appellate Court. The appellate
court may arrange to have transcribed any portion of the
videotape recordings it determines is necessary for a de-
cision in the case. The costs of transcriptions under this
paragraph shall be certified by the Administrator for the
Court, or a designee, and shall be paid by the parties to
the appeal in such proportions as directed by the appel-
late court requesting the transcription.

B. Establishment of Local Procedures. The presiding
judge of a superior court in which videotape equipment
is used to record court proceedings may, by court order,
establish further procedures relating to videotape re-
cording of court proceedings, provided such procedures
do not conflict with the provisions of this order, or any
statute or court rule.

C. Effect of Order on Practice in Court of Appeals.
Nothing in this order shall be construed to supersede the
provisions of RAP 5.5.

D. Dissemination of this Order. Each judge using vid-
eotape equipment to record court proceedings, or a des-
ignee, shall provide a copy of this order to each attorney
who handles a case in the judge's court. To ensure that
each party seeking review is notified, a copy shall be in-
cluded with the videotape and log given to the parties.

E. Termination. Authority extended under this rule
will automatically terminate on June 30, 1990, except
for any proceedings that begin prior to the termination
of this Order.

DATED at Olympia, Washington this 2nd day of
November, 1989.

Keith M. Callow

Utter, C. J.

Brachtenbach, J. Andersen, J.

Durham, J. Dolliver, J.

Dore, J. Smith, J.

Reviser's note: The spelling and typographical errors in the above
material appeared in the original copy filed by the Supreme Court and
appear in the Register pursuant to the requirements of RCW
34.08.040.

WSR 89-23-011
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 89-135—Filed November 3, 1989, 4:30 p.m.]

Date of Adoption: November 3, 1989,

Purpose: Commercial fishing regulations.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-522.
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Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: The openings in Areas 7 and
7A provide opportunity to harvest the non-Indian share
of the United States share of United States and Canadi-
an origin chum salmon. The opening in Area 7B pro-
vides opportunity to harvest non—Indian allocation of
Nooksack—Samish origin coho and chum, and is neces-
sary to reduce wastage. The in—season area restriction in
Area 7B is necessary to maintain an orderly fishery. The
opening in Area 8 is necessary to provide an in—season
run size update of Skagit origin chum per state—tribal
agreement. Openings in Area 8A provide opportunity to
harvest the non-Indian allocation of Stillaguamish—
Snohomish origin chum, and openings in Area 8D pro-
vide opportunity to harvest Tulalip Bay Hatchery origin
coho in order to balance treaty/nontreaty allocation
shares and reduce wastage of surplus hatchery stocks.
The exclusion zone in Area 8A has been modified to
provide greater opportunity to harvest Stillaguamish ori-
gin chum salmon. Openings in Areas 10 and 11 provide
opportunity to harvest the non—Indian allocation of
South Sound origin chum stocks. The restriction in Area
10 is necessary to reduce harvest impacts on local chum
stocks. Openings in Areas 12 and 12B provide opportu-
nity to harvest the non-Indian allocation of Hood Canal
origin chum stocks. The restriction in Area 12B is nec-
essary to reduce interactions between commercial and
sport fisheries, and prevent overharvest of local 12B/12C
salmon stocks. All other Puget Sound areas are closed to
prevent overharvest of local salmon stocks.

Effective Date of Rule: 12:01 a.m., November 5,
1989.

November 3, 1989
Judith Merchant
Deputy Director

for Joseph R. Blum
Director

NEW SECTION

WAC 220—47-523 PUGET SOUND ALL-CITI-
ZEN COMMERCIAL SALMON FISHERY. Not-
withstanding the provisions of Chapter 22047 WAC,
effective 12:01 AM Sunday November 5th, until further
notice, it is unlawful to take, fish for, or possess salmon
or Atlantic salmon for commercial purposes taken from
the following Puget Sound Salmon Management and
Catch Reporting Areas except in accordance with the
following open periods and restrictions:

* Areas 7 and 7A — Reef nets may fish from 5
AM to 8 PM daily, Monday and Tuesday
November 6 and 7. Purse seines may fish
from 5 AM to 8 PM daily, Wednesday and
Thursday, November 8 and 9. Gill nets us-
ing 6-inch minimum mesh may fish from 4
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PM to 8 AM nightly, Wednesday and
Thursday November 8 and 9.

* Area 7B — Purse seines may fish from 5 AM
to 8 PM dailyy, Monday, Tuesday,
Wednesday, Thursday, and Friday,
November 6, 7, 8, 9 and 10. Gill nets using
5—-inch minimum mesh may fish from 4 PM
to 8 AM nightly, Monday, Tuesday,
Wednesday, Thursday, and Friday,
November 6, 7, 8, 9 and 10. This opening
excludes those waters north and east of a
line projected from the light at the Port of
Bellingham North Terminal to the light at
the end of Squalicum Creek waterway.

* Area 8 — Purse seines using the 5—inch strip
may fish from 5 AM to 8 PM Tuesday,
November 7, and gill nets using 6-inch
minimum mesh may fish from 4 PM Tues-
day November 7 to 8 AM Wednesday
November 8.

* Area 8D - Purse seines using the 5-inch

strip may fish from 5 AM to 8 PM daily,

Monday, Tuesday, and Wednesday,

November 6, 7, and 8. Gill nets using 5-

inch minimum mesh may fish from 4 PM to

8 AM nightly, Monday, Tuesday, and

Wednesday, November 6, 7, and 8.

Areas 8A, 10 and 11 — Purse seines using

the 5-inch strip may fish from 5 AM to 8

PM  daily, Monday, Tuesday, and

Wednesday, November 6, 7, and 8. Gill nets

using 6-inch minimum mesh may fish from

4 PM to 8 AM nightly, Monday, Tuesday,

and Wednesday, November 6, 7, and 8. This

opening excludes those waters of Area 8A
north of a line extended true west from

Kayak Point to the landfall on Camano Is-

land, and those waters of Area 10 in Port

Madison west of a line projected 178 de-

grees from the light at the end of the

Indianola Dock to the landfall on the south

shore of Port Madison.

* Areas 12 and 12B — Purse seines using the
S—inch strip may fish from 5 AM to 8 PM
Monday, November 6. Gill nets using 6—
inch minimum mesh may fish from 4 PM
Monday November 6 to 8 AM Tuesday
November 7. This opening excludes those
waters of Area 12B south and west of a line
projected from Hood Point to Quatsap
Point.

* Areas 4B, 5, 6, 6A, 6B, 6C, 6D, 7C, 7D, 7E,
9, 9A, 10A, 10C, 10D, 10E, 10F, 10G, 11A,
12A, 12C, 12D, 13, 13A, 13C, 13D, 13E,
13F, 13G, 13H, 131, 13J, and 13K and all
freshwater areas — Closed.

REPEALER

The following section of the Washington Administra-
tive Code is repealed effective 12:01 AM Sunday,
November 5:
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WAC 220-47-522 PUGET SOUND ALL-CITI-
ZEN COMMERCIAL SALMON FISHERY (89-132)

WSR 89-23-012
EMERGENCY RULES
DEPARTMENT OF FISHERIES
{Order 89-136—Filed November 3, 1989, 4:31 p.m.]

Date of Adoption: November 3, 1989.

Purpose: Commercial fishing regulations.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-36-02100I.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: There are only 200 coho
salmon available for harvest during remainder of the
chum salmon fishery. This is not enough to support a
24-hour opening of the commercial fishery and a reduc-
tion to a 12-hour opening is necessary to stay within the
coho constraint.

Effective Date of Rule: Immediately.

November 3, 1989
Judith Merchant
Deputy Director

for Joseph R. Blum
Director

NEW SECTION

WAC 220-36-02100J GRAYS HARBOR GILL
NET SEASON Notwithstanding the provisions of WAC
220-36-021, and WAC 220-36-031, effective immedi-
ately until further notice, it is unlawful to fish for, or
possess salmon and sturgeon taken for commercial pur-
poses from any Grays Harbor Salmon Management and
Catch Reporting Areas except as provided for in this
section:

Open to gill net gear:

6 AM November 5 to 6 PM November 5 in SMCRA
2B

Gill net gear shall be used as provided for in WAC
220-36-015

REPEALER

The following section of the Washington Administra-
tive Code is repealed:

WAC 220-36-021001 GRAYS HARBOR GILL
NET SEASON. (89-134)
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WSR 89-23-013
EMERGENCY RULES
DEPARTMENT OF WILDLIFE
(Wildlife Commission)

[Filed November 6, 1989, 10:15 a.m.]

Date of Adoption: November 3, 1989.

Purpose: This amendment is necessary to prevent
public confusion about hunting geese in Eastern
Washington on a legal holiday.

Statutory Authority for Adoption: RCW 77.12.040.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: The goose season in the
Eastern Washington counties of Adams, Benton,
Douglas, Franklin, Grant, Kittitas, Lincoln, Okanogan,
Spokane and Walla Walla, and east of Satus Pass (U.S.
Highway 97) in Klickitat County are designed to open
October 14, 1989 — January 14, 1990, on Saturdays,
Sundays, Wednesdays and all legal holidays which do
not fall on weekends or Wednesdays. An error was made
in the adoption of the 1989-90 Upland [game] bird and
[migratory] waterfowl pamphlet in which Veterans Day
was referenced as November 11. The legal holiday is
Friday, November 10. This amendment is necessary to
prevent public confusion about hunting geese in Eastern
Washington on a legal holiday.

Effective Date of Rule: Immediately.

November 3, 1989
John McGlenn, Chairman
Wildlife Commission

NEW SECTION

WAC 232-28-41301 AMENDMENT TO 1989-90
UPLAND GAME BIRD AND MIGRATORY WA-
TERFOWL HUNTING SEASONS Notwithstanding
the provisions of WAC 232-28-413 the eastern
Washington goose season in Adams, Benton, Douglas,
Franklin, Grant, Kittitas, Lincoln, Okanogan, Spokane,
and Walla Walla Counties, and east of Satus Pass (U.S.
Highway 97) in Klickitat County is amended to include
November 10, 1989.

WSR 89-23-014
NOTICE OF PUBLIC MEETINGS
TRANSPORTATION COMMISSION
[Memorandum—November 2, 1989]

The December meeting dates for the Washington State
Transportation Commission have been changed to
Wednesday, December 13 and Thursday, December 14,
1989.
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WSR 89-23-015
RULES COORDINATOR
TRANSPORTATION COMMISSION
[Filed November 6, 1989, 10:29 a.m.]

With the new changes to the Administrative Procedure
Act, the Washington State Transportation Commission
has designated a new Rules Coordinator. All future in-
formation should be directed to Mr. Bill Richeson, Re-
cords Manager, Department of Transportation, Trans-
portation Building, KF-01, Olympia, Washington
98504, phone 753-0316.

Anna Peterson

Administrator

WSR 89-23-016
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
TRADE AND ECONOMIC DEVELOPMENT
(Community Economic Revitalization Board)
[Memorandum—November 3, 1989}

The following schedule of the 1990 regular meetings of
the Community Economic Revitalization Board (CERB)
is hereby submitted for publication in the Washington
State Register:

January 20, 1990
March 17, 1990
May 17, 1990

July 19, 1990
September 20, 1990
November 15, 1990

The meetings held during the legislative session will be
held on Saturdays in Olympia. All other CERB meet-
ings will be held on Thursdays in the Seattle area.

In accordance with Executive Order 79-03, the meeting
site has been selected to be barrier free to the greatest
extent feasible. Brailled or taped agenda items for the
visually impaired and interpreters for those with hearing
impairments will be provided if requested at least ten
working days in advance.

Any questions regarding the CERB meetings should be
sent to CERB Administrator, Community Economic
Revitalization Board, Department of Trade and Eco-
nomic Development, 101 General Administration Build-
ing, AX-13, Olympia, WA 98504-0613, phone (206)
586-1667.

WSR 89-23-017
PERMANENT RULES
WASHINGTON STATE PATROL
[Filed November 6, 1989, 12:34 p.m.]

Date of Adoption: November 6, 1989.
Purpose: Bring WAC's into compliance with RCW's
from 1989 legislature.
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Citation of Existing Rules Affected by this Order:
Amending WAC 446-20-285.
Statutory Authority for Adoption: RCW 43.43.838.
Pursuant to notice filed as WSR 89-19-045 on Sep-
tember 18, 1989.
Effective Date of Rule: Thirty—one days after filing.
November 6, 1989
George B. Tellevik
Chief

AMENDATORY SECTION (Amending Order 88—03—
A, filed 3/17/88)

WAC 446-20-285 EMPLOYMENT-—CON-
VICTION RECORDS—CHILD AND ADULT
ABUSE INFORMATION. After January 1, 1988, cer-
tain child and adult abuse conviction information will be
furnished by the state patrol upon the submission of a
written request of any applicant, business or organiza-
tion, the state board of education, or the department of
social and health services. This information will consist
of the following:

(1) Convictions of crimes against children or other
persons as defined in RCW 43.43.830(6);

(2) Department of licensing disciplinary board final
decisions of specific findings of physical or sexual abuse
or exploitation of a child and any subsequent criminal
charges associated with the conduct that is the subject of
the disciplinary board final decision; and

(3) Civil adjudications of child abuse.

This information will be furnished, consistent with the
provisions of chapter 486, Laws of 1987, on an approved
request for criminal history information form available
from the Washington State Patrol, P.O. Box 2527,
Olympia, Washington, 98507-2527.

The state patrol shall also furnish any similar records
maintained by the Federal Bureau of Investigation or
records in custody of the National Crime Information
Center, if available, subject to their policies and proce-
dures regarding such dissemination.

(a) The business or organization making such request
shall not make an inquiry to the Washington state patrol
or an equivalent inquiry to a federal law enforcement
agency unless the business or organization has notified
the applicant who has been offered a position as an em-
ployee or volunteer that an inquiry may be made.

(b) For positive identification, the request for criminal
history information form may be accompanied by fin-
gerprint cards of a type specified by the Washington
state patrol identification section, and shall contain a
certification by the business or organization; the state
board of education; or the department of social and
health services, that the information is being requested
and will be used only for the purposes as enumerated in
chapter 486, Laws of 1987.

(c) In the absence of fingerprint cards, the applicant
may provide a right thumb fingerprint impression in the
area provided on the request for criminal history infor-
mation form. In the event of a possible match, where the
applicant's name and date of birth as submitted varies
from that of the record contained by the identification
section, the right thumb fingerprint impression will be
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used for identification verification purposes only. An ex-
act name and date of birth match will be required for
dissemination of conviction information in the absence of
a fingerprint card or thumbprint impression for positive
identification or verification of record.

(d) After processing a properly completed request for
criminal history information form, if the conviction
record, disciplinary board final decision, adjudication
record, or equivalent response from a federal law en-
forcement agency shows no evidence of crimes against
persons, an identification declaring the showing of no
evidence shall be issued to the applicant by the state pa-
trol within fourteen ((catendar)) working days of receipt
of the request. Possession of such identification shall
satisfy future background check requirements for the
applicant for a two—vyear period.

(e) The business or organization shall notify the ap-
plicant of the state patrol's response within ten calendar
days after receipt by the business or organization. The
employer shall provide a copy of the response to the ap-
plicant and shall notify the applicant of such availability.

(f) The business or organization shall be immune
from civil liability for failure to request background in-
formation on a prospective employee or volunteer unless
the failure to do so constitutes gross negligence.

WSR 89-23-018
EMERGENCY RULES
DEPARTMENT OF REVENUE
[Filed November 7, 1989, 1:49 p.m.]

Date of Adoption: November 7, 1989.

Purpose: To set forth the conditions under which sales
tax may be included in the advertised price and to de-
scribe the taxation of warranties and service agreements.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-107.

Statutory Authority for Adoption: RCW 82.32.300.

Other Authority: Sound Hyundai, Inc. v. State of
Washington, Thurston County No. 88-2-02100—4.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: A court has ruled that the
current version of WAC 458-20-107 is invalid with re-
spect to the taxation of extended warranties because it is
inconsistent with the statute, defining a retail sale. The
amended rule brings WAC 458-20-107 into conform-
ance with the statute. Immediate adoption will permit
the Department of Revenue to administer the tax laws
under a valid rule with as little disruption as possible.

Effective Date of Rule: Immediately.

November 7, 1989
Edward L. Faker
Assistant Director

WSR 89-23-018

AMENDATORY SECTION (Amending Order ET 86—
1, filed 1/7/86)

WAC 458-20-107 SELLING PRICE—ADVER-
TISED PRICES INCLUDING SALES TAX—WAR-
RANTIES, MAINTENANCE AGREEMENTS, SER-
VICE CONTRACTS. (1) seLLING PRICE. Under the
provisions of RCW 82.08.020 the retail sales tax is to be
collected and paid upon retail sales, measured by the
"selling price."

(a) The term "'Selling price’ means the consideration,
whether money, credits, rights, or other property except
trade—in property of like kind, expressed in the terms of
money paid or delivered by a buyer to a seller without
any deduction on account of the cost of tangible proper-
ty sold, the cost of materials used, labor costs, interest,
discount, delivery costs, taxes other than taxes imposed
under this chapter if the seller advertises the price as in-
cluding the tax or that the seller is paying the tax, or
any other expenses whatsoever paid or accrued and
without any deduction on account of losses; . . ." (See
RCW 82.08.010(1)).

(b) Concerning the tax liabilities and benefits in con-
nection with "trade—in" transactions, see WAC 458-20—-
247.

(2) RCW 82.08.050 specifically requires that the re-
tail sales tax must be stated separately from the selling
price on any sales invoice or other instrument of sale,
i.e., ((contracts;)) sales slips((;)) and/or customer billing
receipts. (For an exception covering restaurant receipts
of Class H liquor licensees, see WAC 458-20-119.) This
is required even though the seller and buyer may know
and agree that the price quoted is to include state and
local taxes, including the retail sales tax. The law creates
a "conclusive presumption" that, for purposes of collect-
ing the tax and remitting it to the state, the selling price
quoted does not include the retail sales tax. This pre-
sumption is not overcome or rebutted by any written or
oral agreement between seller and buyer. However, sell-
ing prices may be advertised as including the tax or that
the seller is paying the tax and, in such cases, the adver-
tised price shall not be considered to be the taxable sell-
ing price under certain prescribed conditions explained
in this ((rute)) section. Even when prices are advertised
as including the sales tax, the actual sales invoices, re-
ceipts, ((contracts;)) or billing documents must list the
retail sales tax as a separate charge. Failure to comply
with this requirement may result in the retail sales tax
due and payable to the state being computed on the
gross amount charged even if it is claimed to already in-
clude all taxes due.

(3) ADVERTISING PRICES INCLUDING TAX. The law
provides that a seller may advertise prices as including
the sales tax or that the seller is paying the sales tax
under the following conditions:

(1)) (a) The words "tax included" are stated im-
mediately following the advertised price in print size at
least half as large as the advertised price print size, un-
less the advertised price is one in a listed series;
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((t2)) (b) When advertised prices are listed in series,
the words "tax included in all prices" are placed con-
spicuously at the head of the list in the same print size
as the list;

((63)) (c) If the price is advertised as including tax,
the price listed on any price tag shall be shown in the
same way, and

((69)) (d) All advertised prices and the words "tax
included” are stated in the same medium, whether oral
or visual, and if oral, in substantially the same inflection
and volume.

(4) If these conditions are satisfied, as applicable, then
price lists, reader boards, menus, and other price infor-
mation mediums need not reflect the item price and sep-
arately show the actual amount of sales tax being col-
lected on any or all items.

(5) The scope and intent of the foregoing is that buy-
ers have the right to know whether retail sales tax is be-
ing included in advertised prices or not and that the tax
is not to be used for the competitive advantage or disad-
vantage of retail sellers.

(6) WARRANTIES (GUARANTEES), MAINTENANCE
AGREEMENTS, AND SERVICE CONTRACTS. For purposes of
this ((rute)) section, the following definitions apply:

(a) Warranties, sometimes referred to as guarantees,
are agreements which call for the replacement or repair
of tangible personal property with no additional charge
for parts or labor, or both, based upon the happening of
some unforeseen occurrence, e.g., the property breaks
down.

(b) Maintenance agreements, sometimes referred to as
service contracts, are agreements which require the spe-
cific performance of repairing, cleaning, altering, or im-
proving of tangible personal property on a regular or
periodic basis to ensure its continued satisfactory
operation.

(7) WARRANTIES. Manufacturer's warranties are gen-
erally included within the retail selling price of the
property and no additional charge is made. ((However;

business-tax-and-arcnot-subjecttoretattsatestax:))

(8) WARRANTIES OTHER THAN MANUFACTURER'S
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the seller of the product for a charge separate from the
charge for the product, e.g., a warranty extending the
manufacturer's warranty, the charge therefore is income
subject to the service and other activities classification of
the business and occupation tax.

(a) Where a person who sells its own warranty makes
repairs required under the warranty it sold, the value of
the materials used in making those repairs is subject to
use tax, unless the warrantor making such repairs has
previously paid either retail sales tax or use tax on such
materials.

(b) Where a third party makes repairs under a_war-
ranty as described in (8) above, the charge for labor and
materials is a retail sale from the party making the re-
pairs to the warrantor. Accordingly, retail sales tax _is
properly charged to the warrantor, measured by the full
selling price charged.

(9) In all events, additional charges, including so—
called "deductibles," billed to the property owner, are
retail sales, and subject to the retail sales tax.

(10) In certain circumstances, a warrantor may pur-
chase an indemnity contract to protect against losses
which may be suffered as a result of the work required
under the warranty. Compensation from the indemnifier
is in the nature of liquidated damages paid to the seller
of the warranty. Such amounts are not subject to the
business and occupation tax or the retail sales tax.

(11) MAINTENANCE AGREEMENTS. Maintenance agree-
ments and service contracts require the periodic specific
performance of inspecting, cleaning, physical servicing,
altering, and/or improving of tangible personal property.
((Fherefor)) Therefore, charges for contracts or agree-
ments of this nature are retail sales, subject to retailing
business tax and retail sales tax under all circumstances.

(a) Contractors performing services noted in (11)
above under the requirements of agreements sold by
them, are not subject to use tax or retail sales tax on
materials used by them in making the required services.

(b) Parties subcontracting to the party selling the
maintenance agreement are making sales at wholesale,
and are required to take from their customer (mainte-
nance seller) a resale certificate as provided in WAC
458-20-102.

(12) In the cases of both warranties and maintenance
agreements, any actual additional charge made to the
((consuner)) property owner because of the providing of
materials or the performance of actual labor pursuant to
such agreements is separately taxable under the retailing
business tax and retail sales tax. This includes so—called
"deductible” amounts not covered by the warranty or
service agreement.

(13) Moreover, if an agreement contains warranty
provisions but also requires the actual specific perform-
ance of inspection, cleaning, servicing, altering, or im-
proving the property on a regular or periodic basis,
without regard to the operating condition of the proper-
ty, such agreements are fully taxed as ((servree)) main-
tenance agreements, not warranties.

(14) Amounts paid as a commission or other consid-
eration for the service of selling a warranty of a third—
party warrantor are generally subject to business and

WARRANTIES. Where a warranty on a product is sold by

occupation tax under the service and other activities
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classification. However, if the seller is licensed under

chapter 48.17 RCW with respect to this selling activity,
such amounts are subject to business and occupation tax
under the insurance agent classification.

WSR 89-23-019
PERMANENT RULES

HUMAN RIGHTS COMMISSION
[Filed November 7, 1989, 3:22 p.m.]

Date of Adoption: September 28, 1989.

Purpose: To govern the organization and operations of
the commission, public access to records, duties of the
chief executive and clerk; to provide for protective orders
to seal produced documents, and ethics and conflicts of
interest guidelines for commissioners and staff.

Citation of Existing Rules Affected by this Order:
Amending WAC 162-04-010, 162-04-020, 162-04-
026, 162-04-030, 162-04-040, 162-04-050, 162-04-
060 and 162-04-070.

Statutory  Authority for
49.60.120(3).

Pursuant to notice filed as WSR 89-17-115 on Au-
gust 23, 1989.

Changes Other than Editing from Proposed to Adopt-
ed Version: WAC 162-04-010 Definitions, "Chairper-
son" means the chairperson of the commission (delete
the remainder of this sentence).

Effective Date of Rule: Thirty days after filing.

November 7, 1989
Winslow Whitman
Assistant Attorney General

Adoption: RCW

AMENDATORY SECTION (Amending Order 37,
filed 10/27/77)

WAC 162-04-010 DEFINITIONS. In general,
words are used ((im)) with this title in the same meaning
as they are used in the law against discrimination, chap-
ter 49.60((;Revised—ECodeof Washington)) RCW. See,
in particular, RCW 49.60.040. The following words are
used ((in)) with the meaning given, unless the context
clearly indicates another meaning.

"Administrative Procedure Act"
((3464)) 34.05 RCW.

"Age" means between ((48-and-65)) forty and seventy
years of age.

"Chairperson” means the chairperson of the commis-
sion ((or-thechairpersomofa—thearing—tribunaldepend=
t )). The word "chairperson” is used in
the place of "chairman" where that word appears in the
law against discrimination. The chairperson of the com-
mission is the member of the commission designated as
chairman by the governor under RCW 49.60.050.

"Civil rule" or "CR" means the superior court civil
rules as now or hereafter amended.

"Clerk" means the clerk of the commission appointed
pursuant to WAC 162-04-026.

"Commission” means the Washington state human
rights commission.

means chapter
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"Complainant" means a person who has filed a com-
plaint under authority of RCW 49.60.230.

"Complaint” means a formal complaint filed with the
commission pursuant to RCW 49.60.230 and these rules.

"Executive ((secretary)) director” means the execu-
tive ((seeretary)) director of the commission appointed
pursuant to RCW 49.60.120(1).

"Handicap” is short for the ((term)) phrase "the
presence of any sensory, mental, or physical handicap”
used in the law against discrimination, and means the
full ((term)) phrase. See WAC 162-22-040.

((*+Hearmgtribunal;,"ortribunat;" means—ahearing
tribunatconstituted-under REW49.66-250:))

"Law against discrimination” means chapter 49.60
RCW.

"Marital status” refers to the legal status of being
married, single, divorced, or widowed.

"Member" means a member of the commission, ex-

cept where the context ((shows—fhat—a—mcmbcr—of—hcar
mg—tribunal—+ts—mcant)) indicates another meaning is
intended.

"Protected class" means the persons who are members
of (or who are treated as members of) one of the groups
against whom discrimination is declared to be an unfair
practice by the law against discrimination. Protected
classes include persons between the ages of ((46—and
65)) forty and seventy, persons of any race, creed, color,
national origin, sex, or marital status, and persons who
are handicapped.

"Respondent” means one against whom a complaint
has been filed under authority of RCW 49.60.230.

AMENDATORY SECTION (Amendmg Order 37,
filed 10/27/77)

WAC 162-04-020 ORGANIZATION AND OP-
ERATIONS. (1) Membership. The Washington state
human rights commission consists of five members, one
of whom is designated as chairperson, appointed by the
governor for staggered five—year terms.

(2) Meetings. The commission holds regular meetings
commencing at 9:30 a.m. on the ((third)) fourth Thurs-
day of each month, except for November and December,
at various places throughout the state. No regular meet-
ing is held in August. The place and dates of the meet-
ings can be learned by writing or calling the commission
clerk at the Olympia office at (206) 753-6770.

(3) Quorum. Three members constitute a quorum.
The affirmative vote of a majority of those present is ac-
tion of the commission when there is a quorum at a
meeting.

(4) Executive ((sccretary)) director. The executive
((secretary)) director is the commission’s chief execu-
tive. He or she is responsible for carrying out the com-
mission's programs and directing the commission's staff.

(5) Authority and duty. It is the commission's duty to
administer the law against discrimination, chapter 49.60
RCW, which has as its purpose the elimination and pre-
vention of discrimination because of race, creed, color,
national origin, sex, marital status, age or handicap. The
commission has the authority and duty to, among other
things:
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(a) Study and report on all things having an impact
on human rights;

(b) Make recommendations to the governor, legisla-
ture, and agencies of state and local government;

(c) Create advisory agencies and conciliation councils;

(d) In the areas of employment, public accommoda-
tions, real property transactions, credit transactions and
insurance transactions, initiate, receive and process com-
plaints of unfair practices, hold hearings, issue orders,
and seek enforcement of the orders in court.

(6) Offices. The commission's principal office is 402
Evergreen Plaza Building, Seventh and Capitol Way,
Olympia, Washington 98504-3341. Branch offices are
maintained at the following locations:

Seattle: ((1661)) 1516 Second Avenue

((Building))
((FourthFioor)) Suite 400
Seattle, Washington 98101

Spokane: ((

)
W. 905 Riverside Ave.

Suite 416
Spokane, Washington 99201-1099

((Pasco——FEast PascoNeighborhoodFactiity
205-South-Wehe

Room28
Pasco Washingtonr—99361))
((267#)) Suite 110 Hess Building

901 Tacoma Avenue South
Tacoma, Washington 98402-2101

((¥akima—Community-Center
1+2+-South-7th-Street))
Washington Mutual Bldg.

Suite 441
32 No. Third St.
Yakima, Washington 98901-2730

(Bet : . .
Beltingham EIBl‘BE:ih‘l‘lgl‘hamf ationat
Beltingtram;-Washingtonr—98225))

(7) Where to obtain information. Information on the
application of the law against discrimination and ((much
other—mformation)) related material is available at all
offices of the commission. Information that branch offi-
ces are not able to supply may be obtained from the
clerk at the ((Seattle)) Olympia office. -

(8) Where to make submissions or requests. In cir-
cumstances where no special provision is made by rule in
this Title 162 WAC, submissions or requests to the
commission may be directed to the executive ((secre=
tary)) director at either the Olympia or Seattle office.

Tacoma:

Yakima:

AMENDATORY SECTION (Amending Order 39,
filed 1/23/78)

WAC 162-04-026 CLERK. (1) Designation. The
executive ((secretary)) director with the advice and con-
sent of the chairperson shall designate a staff member to
serve as clerk of the commission.

Washington State Register, Issue 89-23

(2) Qualifications. The person designated as clerk
shall not have any duties involving the investigation or
conciliation of complaints or the prosecution of ((tribu=
mat)) administrative hearings. If the clerk has been ac-
tively involved in the investigation or conciliation of a
case or the prosecution of ((a—tribunat)) an administra-
tive hearing in any capacity other than as clerk, he or
she shall not thereafter serve as clerk for that case, and
a substitute clerk shall be designated. The purpose of
this subsection is to ensure compliance with chapter 34-
.05 RCW ((34:64115)), restricting consultation with
hearing officers, and RCW 49.60.250((;2d-paragraph))
).

(3) Duties. The clerk shall have the duty and power
to:

(a) Attend commission meetings and provide aid and
services to the chairperson and commissioners as re-
quested by the executive ((secretary)) director.

(b) Assist the chairperson of the commission in ((ap=
pointing—hearmg—trtbumatls)) requesting appointment of
an administrative law judge, issuing notices of hearing
and carrying out all other duties of the chairperson un-
der RCW 49.60.250.

(c) Keep custody of the minutes of commission meet-
ings, declaratory rulings, rule-making orders, and the
commission's order register, and other records of action
by the commissioners.

(d) Keep custody of the file of complaints after they
are referred to the commission for action or report of no
reasonable cause at a meeting, or upon certification of
the file to the chairperson under RCW 49.60.250(1).
The clerk shall deliver the investigators file of cases
ready for hearing to the commission's chief counsel at
the onset of the contested case process and shall obtain
return of the file when litigation is completed.

(e) Respond to requests for information on actions by
the commissioners or ((hearing—tribunats)) administra-
tive law judge and furnish copies of records and files in
the clerk's possession pursuant to WAC 162-04-030,
Public access to records.

(f) Have custody of the commission's seal.

(g) Certify copies of commission records under the
commission's seal.

(h) Serve as clerk of ((hearing-tribunals)) administra-
tive hearings. In this capacity, the clerk, subject to the
direction of the ((tribunat—chairperson)) administrative
law_judge, shall keep custody of the official file of the
((tr'rb'una’r)) administrative hearing, date stamp and file
all papers filed in the proceeding when the ((tribunal))
hearing is not convened, serve all notices and papers re-
quired to be served by the ((trtbunal)) administrative
law judge, make the physical arrangements for hearings,
prov1dc for making and prcscrvmg the record of hear-

mgs («

:)) respond to inquiries about ((tribu=
mat)) administrative practices and procedures, and gen-
erally do all things necessary and appropriate for the
clerk of ((the)) a judicial body to do.

(i) Serve as personal advisor to the chairperson of the

commission and ((hearmg—tribumats)) administrative law

judge on matters relating to the hearing process.
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(j) Perform such other duties as the chairperson of the
commission or the ((chairpersonof-a—hcaring-tribunat))
administrative law judge shall assign from time to time,
consistent with their duties.

(4) Upon direction from the chairperson of the com-
mission, the ((chairpersomof-a—hearing—tribunat)) ad-
ministrative law judge, or the executive ((secretary)) di- “di-
rector, whichever is the appropriate authority, the clerk
may enter upon his or her own signature, procedural or-
ders, notices of hearing, orders appointing ((hearingtri=
bunals)) administrative law judges, notices of rule mak-
ing, and similar items.

(5) Independence. The clerk when assisting the chair-
person of the commission to carry out the chairperson's
duties under RCW 49.60.250 and when serving as clerk
of ((zhearing—tribunal)) an administrative hearing shall
be free from supervision of the executive ((secretary))
director and other staff members of the commission to
the extent necessary to ensure that the chairperson of

the commission and the ((hearing—tribunals)) adminis-

trative law judges are free from influence from staff per-

sons having a ((prosecuting)) prosecutorial function.

AMENDATORY SECTION (Amending Order 13,
filed 2/16/73)

WAC 162-04-030 PUBLIC ACCESS TO RE-
CORDS. (1) Records available.

(a) General rule and exceptions. All public records as
defined by ((Imittative—276)) chapter 42.17 RCW (this
includes photographs, tapes, and other materials as well
as written documents) prepared, owned, used or retained
by the Washington state human rights commission shall
be available for public inspection and copying during
normal office hours in the office where they are located,
except for the following:

(i) Personal information in files maintained for the
commission's employees or members to the extent that
disclosure would violate their right to privacy.

(ii) The file, except for the complaint, compiled in in-
vestigating a complaint filed under RCW 49.60.230,
during the time until a finding as provided by RCW 49-
.60.240 ((isTreported-to)) or settlement is adopted by the
commission or the case is referred to the attorney gener-
al for preparation for public hearing. Specific records in
the file may be kept sealed and not made available after
this time if the executive ((secretary)) director has is-
sued a protective order which states the general nature
of the records and the reason why they are not open to
inspection, and the records are exempt from public in-
spection under ((secttom3t—ofInitiative—276)) RCW
42.17.310.

(iii) Preliminary drafts, notes, recommendations, and
intra—agency memorandums in which opinions are ex-
pressed or policies formulated or recommended, except
that a specific record shall not be exempt when publicly
cited by the commission or another agency in connection
with any agency action.

(iv) Records which are relevant to a controversy to
which the commission is a party but which records
would not be available to another party under the rules
of pretrial discovery for causes pending in the superior
courts.
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(v) Any other information which is exempt from pub-
lic inspection under ((sectionm—3t—of Inittative—276))
RCW 42.17.310 and where disclosure would violate per-
sonal privacy or vital government interest.

(b) Conditions which override the exceptions. Even
where it comes within one of the above exceptions to
public access, a particular record shall nevertheless be
available for inspection and copying if:

(1) Its disclosure would not violate personal privacy or
impair a vital governmental interest;

(ii) The information which would violate personal pri-
vacy or impair a vital governmental interest can be de-
leted from the record; or

(iii) The record contains statistical information not
descriptive of any readily identifiable person or persons.

(2) Copying. Persons may copy any record which may
be inspected. In offices where a copying machine is kept
by the commission, machine copies shall be made avail-
able to a person on request. No charge shall be made for
up to ten sheets in connection with a single request, but
ten cents a sheet shall be charged for each sheet beyond
ten. Copying facilities may be denied when making them
available would unreasonably disrupt the operation of
the office, because of the volume of copying or other
valid reasons. The absence or unavailability of agency
copying facilities shall be given weight in determining
whether there are special circumstances justifying re-
moval of a record from the office as provided in ((part))
subsection (3) of this section.

(3) Protection of records. No record shall be allowed
to be removed from a commission office by anyone other
than a staff member or other officially authorized person
unless special circumstances make the removal necessary
or desirable, and protection of the record is reasonably
assured. Before such removal is allowed a receipt item-
izing the contents of the record and giving the address
and telephone number of the place where it will be kept
shall be signed by the person taking the record and ap-
proved in writing by the person in charge of the office or
division responsible for the record.

(4) Personnel records. Requests for inspection of ma-
terials in the personnel files of commission employees or
members shall be referred to the executive ((secretary))
director, or in his or her absence, the deputy director,
and promptly acted upon by him or her. When inspec-
tion is denied, it shall be the responsibility of the person
making that decision to issue within ((24)) twenty—four

hours the wrltten statement rcqulred by ((scctmns—iﬂ—(-ﬁﬁ

)
RCW 42.17.310(4) and 42.17.320 identifying RCW 42-

.17.310 (1)}(b) as the exemption authorizing withholding
of the record, and explaining how inspection of the
record would violate the employee's or commissioner's
right of privacy. The decision of the executive ((secre=
tary)) director or deputy director shall be final agency
action for purposes of judicial review.

(5) Other records; review of denial. Requests for in-
spection of records not in the personnel files of commis-
sion employees or members (that is, not covered by
((part)) subsection (4) of this section) shall be acted
upon immediately by the stafl person who has charge of
the record at the time the request is made. When that
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person believes that a request to inspect a record must
be denied, he or she shall immediately contact his or her
supervisor by telephone and obtain concurrence from the
supervisor before denying inspection. The supervisor
shall then issue, or cause to be issued, the written state-
ment required by ((sections—3H#)—and—42-of Initiative
276)) RCW 42.17.310(4) and chapter 42.17 RCW
identifying the specific exemption authorizing the with-
holding of the record (or part) and briefly explaining
how the exemption applies to the record withheld. A
copy of the statement shall be immediately delivered or
mailed to the deputy director.

(6) Interpretation. It is the policy of the Washington
state human rights commission to carry out the spirit as
well as the letter of ((Initiative—276)) chapter 42.17
RCW, and thus to afford the public maximum access to
its records, subject to necessary respect for the right of
individuals to privacy and the need for efficient adminis-
tration of government. This regulation shall be inter-
preted in light of that spirit and this policy.

NEW SECTION

WAC 162-04-035 PROTECTIVE ORDERS TO
SEAL PRODUCED DOCUMENTS. (1) May be re-
quested. Any person who is asked or compelled to
produce records may request a protective order to have a
particular document or part of document that has been
produced or will be produced kept confidential for offi-
cial use only, without public access.

(2) To whom addressed. Prior to notice of hearing, a
request for a protective order shall be made to the
chairperson of the commission pursuant to the proce-
dures established in WAC 162-08-020. After notice of
hearing, a request for a protective order shall be made
by motion to the administrative law judge, as provided in
WAC 162-08-263(3).

(3) Form of request. Requests for a protective order
shall be in written affidavit form and shall state the re-
questor's reasons why a protective order should be issued
for the documents covered.

(4) Grounds for issuance. A protective order may be
made only upon findings that:

(a) The document or part of document is exempt from
public disclosure under RCW 42.17.260 and 42.17.310
(Initiative 276) and the commission's implementing reg-
ulation, WAC 162-04-030, and;

(b) The requestor has shown legitimate need for con-
fidentiality of the document or part of document.

(5) Form of order. The protective order shall be in
writing and shall bear the caption of the case, date of
entry of the order, and signature of the executive direc-
tor or other authorized stafl person or the administrative
law judge. The text of the order shall contain:

(a) A description in general terms of each document
covered by the order. Example: "Report dated
............... of Dr. ............... to respon-
dent on results of physical examination of the complain-
ant, two pages.”

(b) A statement of the specific exemption from the
disclosure provisions of chapter 42.17 RCW authorizing
the withholding of the record or part of record and a
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brief explanation of how the exemption applies to what
is withheld. See RCW 42.17.310(4).

(c) A statement of why there is need for confidentiali-
ty of the document or part of document.

(6) Filing of order. The protective order shall be af-
fixed to a sealed envelope containing the protected docu-
ment and both shall be kept in the case file, or, alterna-
tively, the original order and protected document may be
kept at another place and a copy of the protective order
placed in the case file along with a notation as to where
the original order and protected document are kept.

(7) Effect of order. Except as may be provided in the
protective order, documents covered by the protective
order shall not be revealed to anyone other than com-
missioners, members of the commission's stafl, and the
commission's legal counsel for official purposes and shall
not become public when the rest of the file becomes
public as provided in WAC 162-04-030 (1)(a)(ii), but:

(a) Nothing shall prevent the use of a protected docu-
ment in an administrative hearing or court case, includ-
ing admission of the document into the public record of
the hearing or case, and;

(b) Nothing herein is intended to prevent a court from
ordering production of a protected document under
RCW 42.17.310(3) or other authority.

(8) Other protective orders. Issuance of other kinds of
protective orders concerning discovery is governed by
WAC 162-08-096.

AMENDATORY SECTION (Amending Order 27,
filed 5/21/76)

WAC 162-04-040 STATE ENVIRONMENTAL
POLICY ACT. Pursuant to RCW 43.21C.120 and the
SEPA guidelines, chapter ((197=18)) 197-11 WAC, the
commission has reviewed its authorized activities and
has found them all to be exempt under the provisions of
chapter ((197=19)) 197-11 WAC.

AMENDATORY SECTION (Amending Order 39,
filed 1/23/78)

WAC 162-04-050 ETHICS AND CONFLICTS
OF INTEREST. (1) Purpose. This section is intended to
guide the commission's staff and commissioners on offi-
cial ethics, and to carry out the policies and purposes of
chapter 42.18 RCW, the Executive Conflict of Interest
Act, as provided in RCW 42.18.250.

(2) General rule. It is the duty of all employees of the
commission and of all commissioners to maintain the
highest standard of ethics in all official actions, and spe-
cifically to comply strictly with the requirements of the
Executive Conflict of Interest Act, chapter 42.18 RCW.

(3) Specific matters. The following applications of the
rule are for guidance on common problems and are to
serve as examples for extension by analogy; they are not
a complete catalog of applications of the general rule:

(a) Dealing with parties. No commission employee
who has duties with respect to a complaint pending be-
fore the commission shall deal in any way with the com-
plainant or respondent, on a business or personal basis,
except for routine transactions done on the same basis as
other members of the public transact business with the




Washington State Register, Issue 89-23

party. An employee may continue to deal privately with
a public utility or continue to shop at a party's store, if
the employee deals with appropriate customer service
representatives or salespersons and does not identify his
or her official position or mix official business into the
transaction. In circumstances unlike these, employees
shall either not deal with parties or shall report the mat-
ter to the employee's supervisor, who shall relieve the
employee of responsibility for the case. Commissioners
who have nonroutine dealings with parties shall abstain
from voting or other action on the matter.

(b) Accepting things of value. No commission em-
ployee or commissioner shall accept anything of eco-
nomic value from a party to a complaint before the
commission, or from any other person who is dealing
with the commission, except under circumstances per-
mitted in RCW 42.18.190. Permitting another person to
pay for an employee's lunch is within the prohibition of
this paragraph, but accepting a cup of coffee under nor-
mal office hospitality is not. If the coffee is ordered in a
restaurant the prohibition of this section applies.

(c) ((Honorariums)) Honoraria for speaking. If the
speaking engagement is within the course of a person's
official duties, acceptance of an honorarium or other
compensation is prohibited. RCW 42.18.190. Payment
of travel expenses and living expenses while traveling, or
reimbursement of the commission for these expenses, is
not prohibited, if the trip and payment arrangement
have been approved by the employee's supervisor. It is
not necessary for a person who is on the program to pay
for a meal that is served, or for the price of admission to
the seminar, where the custom is to not charge persons
on the program for the meal at which they are speaking,
or for admission to the seminar. The prohibitions of this
subparagraph do not apply to commissioners, because
speaking outside of commission meetings is not a duty of
commissioners.

(d) Job offers. No employee of the commission shall
make or continue an application or request for employ-
ment with a party to a case or other matter before the
commission while the employee has official duties with
respect to that case or matter. If any employee is as-
signed a case or matter while he or she has an applica-
tion pending for employment with a party to the case or
matter, the employee shall either withdraw the applica-
tion or report the facts to his or her supervisor ((amd-the
supervisor-shait)). The executive director shall determine
whether to relieve the employee from further responsi-
bility for the case or matter. If any employee receives
and considers a job offer from a party to a case or other
matter pending before the commission with which the
employee has official responsibilities, the employee shall
report the facts to his or her supervisor and the supervi-
sor shall relieve the employee from any further responsi-
bility for the case or matter.

(4) Indirect transactions. These rules and the Execu-
tive Conflict of Interest Act apply to conflicts of interest
and ethical problems whether they come directly or in-
directly through members of a person's family, through
corporations of which the employee is an officer, direc-
tor, trustee, partner, or employee, or through other
means.
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AMENDATORY SECTION (Amending Order 35,
filed 9/2/77)

WAC 162-04-060 EXECUTIVE ((SEERE-
FARY)) DIRECTOR MAY DELEGATE DUTIES.
Unless a statute or rule provides otherwise, all duties
and powers assigned to the executive (((sceretary)) di-
rector may be delegated by the executive ((secretary))
director to other staff persons of the commission, with
the executive ((seeretary)) director remaining responsi-
ble. The general practice of the commissioners is to as-
sign all staff duties and powers to the executive ((seere-
tary)) director, with the understanding that the execu-
tive ((secretary)) director will allocate and reallocate the
tasks among the staff and see that the tasks are
performed.

AMENDATORY SECTION (Amending Order 35,
filed 9/2/77)

WAC 162-04-070 EXECUTIVE ((SEE€ERE-
FARY)) DIRECTOR MAY ISSUE OPINIONS. (1)
Authorization. The executive ((seeretary)) director may
issue written opinions to persons who request advice as
to the application of the law against discrimination or
rules or practices of the commission. The opinions shall
not be inconsistent with the statute, or the regulations or
policies of the commission.

(2) Review by commission. The executive ((seere=
tary)) director shall send a copy of each opinion to each
commissioner before, or promptly after, it is sent to the
person requesting it. Any commissioner may have the
question of commission approval, disapproval, or revision
of an opinion put on the agenda of a commission meet-
ing, and the commission shall then approve, disapprove,
or revise the opinion.

(3) Revocation or revision. An opinion of the execu-
tive ((seeretary)) director may be revoked or revised at
any time by the executive ((sccretary)) director, or by
action of the commissioners at a meeting. The revocation
or revision shall not be effective as to the person who re-
quested the opinion until that person has notice of the
revocation or revision.

(4) Supersedure. An opinion of the executive ((seere=
tary)) director is automatically superseded by any mate-
rial change in the applicable statutes, regulations, or
case law. Notice to the person who requested the opinion
is not necessary for supersedure under this paragraph.

(5) Reliance. When any person has relied in good
faith on an opinion of the executive ((secretary)) direc-
tor, the commission will not thereafter assert a contrary
position against that person, unless the opinion is re-
voked or revised, or is superseded by a material change
in the applicable statutes, regulations, or case law. This
paragraph covers persons other than the person who re-
quested the opinion, if the persons have justifiedly relied
on the opinion.

(6) Subdelegation. The executive ((secretary)) direc-
tor may authorize members of the commission's staff or
the commission's legal counsel to issue opinions in the
name of the executive ((secretary)) director, subject to
the supervision of the executive ((secretary)) director,
and subject to all of the requirements of this section.

[139]



WSR 89-23-019

(7) Authentication. Nothing shall be an opinion of the
executive ((veeretary)) director for purposes of this sec-
tion unless it is designated as such in its caption or in its
text.

WSR 89-23-020
PERMANENT RULES
HUMAN RIGHTS COMMISSION
[Filed November 7, 1989, 3:27 p.m.]

Date of Adoption: September 28, 1989.

Purpose: To govern all forms of practice and proce-
dure before the commission and before administrative
law judges appointed to hear contested cases brought by
the commission, including, but not limited to, complaint
processing, discovery, administrative hearings, decisions,
declaratory rulings and rule making.

Citation of Existing Rules Affected by this Order:
Repealing WAC 162-08-108, 162-08-111, 162-08-
114, 162-08-116, 162-08-121, 162-08-131, 162-08-
135, 162-08-141, 162-08-151, 162-08-155, 162-08-
161, 162-08-171, 162-08-212, 162-08-215, 162-08-
217, 162-08-275, 162-08-278, 162-08-284, 162-08-
295, 162-08-296 and 162-08-621; amending WAC
162-08-011, 162-08-013, 162-08-015, 162-08-017,
162-08-019, 162-08-021, 162-08-041, 162-08-051,
162-08-061, 162-08-062, 162-08-071, 162-08-072,
162-08-081, 162-08-091, 162-08-093, 162-08-094,
162-08-096, 162-08-098, 162-08-099, 162-08-101,
162-08-106, 162-08-109, 162-08-190, 162-08-201,
162-08-211, 162-08-221, 162-08-231, 162-08-241,
162-08-251, 162-08-261, 162-08-265, 162-08-268,
16208271, 162-08-282, 162-08-286, 162-08-288,
162-08-291, 162-08-292, 162-08-294, 162-08-298,
162-08-301, 162-08-305, 162-08-311, 162-08-600,
162-08-610 and 162-08-700.

Statutory  Authority for
49.60.120(3).

Pursuant to notice filed as WSR 89-17-098 on Au-
gust 22, 1989.

Other Findings Required by Other Provisions of Law
as Precondition to Adoption or Effectiveness of Rule:
RCW 34.05.250 requires that any agency rule of proce-
dure which differs from the model rules include in the
order of adoption a finding stating the reasons for vari-
ance. WAC 162-08-190 through 162-08-311 differ
from the model rules and the commission's findings are
stated below.

Adoption: RCW

General Explanation and Findings of the Commission.

WAC 162-08-190 through 162-08-311 cover admin-
istrative hearings and decisions under RCW 49.60.250,
rule-making and declaratory orders, subjects which are
also covered by the model rules, WAC 10-08-001
through 10-08-261. The major differences between the
commission rules and the model rules fall into three cat-
egories: Those differences which are mandated by RCW
49.60.250, which governs administrative hearings
brought under the law against discrimination; those dif-
ferences which are authorized by various provisions of
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the Administrative Procedure Act, chapter 34.05 RCW,
such as, rules of discovery (WAC 162-08-263) author-
ized by RCW 34.05.446(2); and those guidelines which
the commission has found necessary in several years of
experience for the orderly conduct of administrative
hearings, rule making procedures, and the promulgation
of declaratory orders.

Specific Rules Which Differ From the Model Rules,
and Findings of the Commission in Support Thereof

WAC 162-08-190 implements certain requirements
of RCW 49.60.250(1) with respect to certification and
custody of the commission file in case of failure to con- -
ciliate under RCW 49.60.240. There is no comparable
provision under the model rules. The commission rule is
necessary to implement the requirement of RCW
49.60.250(1) that: "In case of failure to reach an agree-
ment for the elimination of such unfair practice, and
upon entry of findings to that effect, the entire
file, . . . shall be certified to the chairperson of the
commission."

WAC 162-08-201 provides guidelines for prehearing
amendment of the complaint in accordance with RCW
49.60.250(1). There is no comparable provision in the
model rules. The commission rule is necessary to imple-
ment the provision in RCW 49.60.250(1) which requires
that the chairperson of the commission " . . . {S]hall
cause to be issued and served in the name of the com-
mission a written notice, together with a copy of the
complaint, as the same may have been amended, requir-
ing the respondent to answer the charges of the com-
plaint at a hearing before the administrative law judge,
at a time and place specified in such notice."

WAC 162-08-211 provides that the commission
chairperson will request appointment of an administra-
tive law judge as required in RCW 49.60.250(1). There
is no comparable provision in the model rules. This
commission rule is necessary to implement the provision
in RCW 49.60.250(1) which requires that, "The chair-
person of the commission shall there upon request the
appointment of an administrative law judge under Title
34 RCW to hear the complaint. . . .

WAC 162-08-221 provides that notice of hearing
shall be given to all parties in accordance with RCW
49.60.250 and 34.05.434, except that the clerk may omit
the time and place of hearing with the explanation that
these will be set later by the administrative law judge.
WAC 162-08-221(2). This procedure differs from the
model rule WAC 10-08-040 only in that the adminis-
trative law judge may determine the time and place for
hearing.

WAC 162-08-221 also provides for attachment of an
amended complaint to the notice of hearing along with
information concerning the respondent's obligation to file
an answer. These requirements are not contained in the
model rule, WAC 10-08-040, or in RCW 34.05.434.
The commission has found it necessary to inform re-
spondents concerning the nature of the complaint
against them, as required by RCW 49.60.250(1), and
their obligation to answer the charges in order to frame
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the contested issues for trial. WAC 10-08-040 also pro-
vides for appointment of a qualified interpreter for lim-
ited English speaking or hearing impaired persons. This
information is included in the commission's notice of
hearing form, although it is not specifically mentioned in
the regulation WAC 162-08-221.

WAC 162-08-231 establishes the contents of the
record of the administrative hearing in accordance with
RCW 34.05.437. This provision differs from the model
rule in that offers of settlement are specifically excluded
from the record, as required by RCW 49.60.250(2).

WAC 162-08-241 provides guidelines for the form in
which papers filed with the administrative law judge in a
human rights hearing are to be prepared. There is no
similar provision in the model rules. The commission has
found that the form guidelines, which generally parallel
CR 10 of the Civil Rules of Superior Court, are neces-
sary for an orderly record and proper organization of the
documents which are contained therein.

WAC 162-08-251 requires every respondent to file an
answer to the amended complaint, including any affir-
mative defenses to be asserted at the hearing. No such
requirement appears in the model rules. The commission
has found that in order to prepare evidence and argu-
ment on the issues raised by the respondent, particularly
those related to affirmative defenses, it is necessary to
have actual notice of these defenses before the hearing.
This is consistent with CR 12(b) of the Civil Rules of
Superior Court.

WAC 162-08-253 provides that no counterclaims or
cross claims will be heard by the administrative law
judge in a human rights hearing. There is no such pro-
vision in the model rules. The commission finds that this
rule is necessary in order to inform parties to the hearing
that its purpose is limited to determining whether or not
an unfair practice has occurred, and that it is not in-
tended to dispose of all claims which might arise be-
tween them.

WAC 162-08-255 provides for entry of a default or-
der when a respondent who has been served with a no-
tice of hearing and amended complaint fails to answer as
required by WAC 162-08-251. There is no such provi-
sion in the model rules. The commission has found that
a default procedure is necessary to deal with respondents
who choose to ignore the notice of hearing and amended
complaint filed against them.

WAC 162-08-261 provides for the independent ap-
pearance of and participation by the complainant in an
administrative hearing. There is no such provision in the
model rules. This procedure is adopted by the commis-
sion in order to implement the statutory provision, RCW
49.60.250(2), which provides "that the complainant may
retain independent counsel and submit testimony and be
fully heard."

WAC 162-08-263 provides for discovery in accord-
ance with the procedures available under CR 28 through
37 of the Civil Rules of Superior Court. No such dis-
covery procedures are provided for in the model rules.
The commission has determined that opportunity for
discovery is essential to the preparation and full presen-
tation of issues raised in a human rights hearing, and
such rules are authorized by RCW 34.05.446(2).
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WAC 162-08-265 provides for amendments of plead-
ings. No such provision is found in the model rules. The
commission has determined that formal pleadings, in-
cluding an amended complaint and answer, and the op-
portunity to amend those pleadings upon reasonable
terms, are necessary to the full and orderly presentation
of the issues in a human rights hearing.

WAC 162-08-268 provides for voluntary dismissal of
a party's case or claim. No such provision is found in the
model rules. The commission has found that such a pro-
vision is necessary to dispose of those claims which a
party does not intend to pursue at hearing and which
can therefore be disposed of without further proceeding.

WAC 162-08-271 provides a procedure for motions
made to the administrative law judge. The model rules
contain no such procedure. The commission has deter-
mined that a motion procedure is essential to the orderly
preparation and presentation of the issues in human
rights cases.

WAC 162-08-282 provides a procedure for summary
judgment to dispose of legal issues concerning which
there is no genuine issue as to any material fact. The
model rules contain no such procedure for summary
judgment. The commission has determined that summa-
ry judgment should be used to dispose of issues of law in
a human rights proceeding which do not require an evi-
dentiary hearing. This procedure is similar to CR 56 of
the Civil Rules of Superior Court.

WAC 162-08-286 provides a procedure for prehear-
ing conference, including premarking of documents for
admission into evidence. This is similar to model rule,
WAC 10-08-130, except that the model rule does not
provide for premarking of documents but instead directs
the parties to consider admissions of the genuineness of
documents. The commission has found that the addi-
tional step of premarking documents facilitates their en-
try into the record at the hearing, particularly where
there are a large number of exhibits.

WAC 162-08-288 establishes who the parties are in
the hearing before the administrative law judge and
provides a procedure for joining additional parties. The
model rules contain no such provision. The commission
has determined that identifying the parties and their re-
spective roles in the hearing process is necessary to an
orderly proceeding, both because the commission usually
presents the case in support of the complainant, and be-
cause discovery may reveal the existence of additional
parties for whom relief can be obtained within the scope
of the charges made in the amended complaint.

WAC 162-08-291 provides for the use of photo-
graphic and recording equipment at administrative hear-
ings, subject to the discretion of the administrative law
judge who may exclude or limit the use of such equip-
ment to avoid disruption. This is similar to model rule,
WAC 10-08-190, except that the commission rule con-
tains additional guidelines for special lighting and the
pooling of television cameras which has occurred at
some human rights hearings in the past.

WAC 162-08-291 also provides for recording and
transcription of testimony taken in accordance with
RCW 34.05.566. Model rule, WAC 10-08-170 provides
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for the recording of such testimony but makes no provi-
sion for its transcription or for payment for such tran-
scription. The commission has found it necessary to as-
sess the cost of transcription in accordance with this rule
upon petition for judicial review.

WAC 162-08-292 differs from RCW 34.05.452 and
model rule, WAC 10-08-140 in two respects: WAC
162-08-292 (5) and (6) permit the administrative law
judge to take official notice of general, technical, or sci-
entific facts within his or her specialized knowledge, and
utilize that specialized knowledge in evaluating the evi-
dence; WAC 162-08-292(7) forbids the admission of
evidence concerning efforts or negotiations for concilia-
tion in accordance with RCW 49.60.250(2), except
where the respondent denies that such efforts and nego-
tiations have taken place. The commission has found
that some administrative law judges have specialized
knowledge of a general, technical, or scientific nature
which helps to evaluate the evidence at hearings, and in-
tends that this knowledge be utilized. The commission
has also found it necessary to exclude evidence of efforts
or negotiations for conciliation, except where this statu-
tory requirement is made an issue, in order to comply
with RCW 49.60.250(2).

WAC 162-08-298(1) establishes that the administra-
tive law judge has authority to exercise the commission's
general jurisdiction to eliminate and prevent discrimina-
tion by means of remedies contained in an order directed
to any respondent found guilty of an unfair practice.
This regulation in subsection (2) outlines the general
objectives of the law against discrimination, and subsec-
tion (3) requires that any respondent found guilty of an
unfair practice be ordered to cease and desist. This reg-
ulation in subsection (4) lists examples of remedies
which are appropriate for achieving the objectives of the
law. This regulation in subsection (5) establishes that
the payment of either punitive damages or fines is not
authorized as a remedy for any unfair practice. This
regulation in subsection (6) provides guidelines for the
treatment of unemployment compensation. This regula-
tion in subsection (7) establishes the identity of those for
whom remedies may be ordered. This regulation in sub-
section (8) establishes guidelines for achieving the public
purposes of the law against discrimination, and subsec-
tion (9) provides for retention of jurisdiction by the ad-
ministrative law judge for the purpose of modifying or
supplementing the initial order. The model rules do not
provide for any of the above procedures or guidelines.
The commission has found that these procedures and
guidelines are essential for the purpose of giving notice
to the parties and guidance to the administrative law
judge with respect to drafting, amending, and supple-
menting an order containing appropriate remedies for
implementing the purposes of the law against
discrimination.

WAC 162-08-301 provides for an initial (or "prelim-
inary") decision and a final decision of the administra-
tive law judge, the latter to be entered within thirty days
of receipt of comments upon the former. This differs
from both RCW 34.05.461(1) and model rule, WAC
10-08-210, which mention only an initial decision by
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the administrative law judge and contemplate a final de-
cision by either the agency itself or someone designated
by the agency. The reason for this difference is that
RCW 49.60.250 (5) and (6) provide for findings and an
order to be issued by the administrative law judge in
final form, rather than a proposed decision (or "initial"
decision) as under the model rules. The commission has
found that the practice of state administrative law judg-
es is to issue an initial, "preliminary,” decision contain-
ing findings of fact, conclusions of law and an order.
Then the parties are invited to make comments within a
specified period of time after which the administrative
law judge issues final findings, conclusions, and an order.
This practice has been incorporated in the commission
regulation WAC 162-08-301.

WAC 162-08-305(1) establishes that orders obtained
by commission counsel are public reparations orders in
which the beneficiaries have no property right until the
benefit are actually received. Only the commission,
therefore, may enforce such an order, in accordance with
WAC 162-08-305(2), or compromise its terms, in ac-
cordance with WAC 162-08-305(3). There is no such
provision in the model rules. the commission has found
that it is necessary to spell out the nature of these public
reparations orders in order to avoid confusion as to who
has authority to seek and obtain enforcement, or to
compromise their terms.

WAC 162-08-311 follows RCW 34.05.470 with re-
spect to procedures for, and the effect of, a petition (or
"motion") for reconsideration, except that the adminis-
trative law judge rather than the agency is the decision
maker under the commission regulation WAC 162-08-
311. This differs from model rule, WAC 10-08-215 only
in that the petition for reconsideration is to be filed with
the commission clerk under the commission rule, rather
than the person who entered the order as is the case un-
der the model rule. This difference follows from the ear-
lier commission regulation, WAC 162-08-041(7), under
which the clerk receives all papers to be filed with the
administrative law judge and maintains custody of the
official file. WAC 162-08-190(4).

RULE MAKING

WAC 162-08-600 establishes a procedure for filing
requests for advance notice of rule making, as provided
in RCW 34.05.320(3). The model rules contain no such
provision. The commission has found it necessary to
provide such a procedure by regulation in order to facil-
itate the filing of requests from individuals and organi-
zations who do wish to receive advance notice of rule
making, as authorized by the Administrative Procedure
Act and the law against discrimination, RCW
49.60.120(3).

WAC 162-08-610 provides general guidelines for the
form and content of petitions for adoption, amendment
or repeal of a commission rule. This rule implements
RCW 34.05.330, which provides: "Each agency may
prescribe by rule the form for such petitions and the
procedure for their submission, consideration, and dispo-
sition." Model rule, WAC 10-08-260 provides more
specific guidelines concerning the form for petitions for
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rule making. These model rule guidelines actually com-
plement the requirements of WAC 162-08-610, and
there is no inconsistency between the two.

DECLARATORY ORDERS

WAC 162-08-700 supplements the provisions of
RCW 34.05.240 with respect to: The form, contents, and
filing of petitions for a declaratory order; the procedural
rights of persons in relation to such an order; and the
disposition of such petitions. Agencies are authorized by
RCW 34.05.240(2) to adopt rules covering these sub-
jects. In addition, WAC 162-08-700 provides for revo-
cation or revision of declaratory orders (WAC 162-08—
700(6)), supersedure of declaratory orders (WAC 162-
08-700(7)), action in reliance upon a declaratory order
of the commission (WAC 162-08-700(8)), and appoint-
ment of a commissioner, or a panel of commissioners, or
an administrative law judge, to conduct a hearing before
issuing a declaratory order (WAC 162-08-700(9)).
None of these additional procedures are provided for in
the model rules. The commission has found that each of
these procedures needs to be spelled out as it has done in
WAC 162-08-700 (6), (7), (8) and (9), in order to pro-
vide notice to the public and guidance to the commission
staff concerning the appropriate steps to be taken when
these questions and these procedures arise or are
invoked.

Effective Date of Rule: Thirty days after filing.

November 7, 1989
Winslow Whitman
Assistant Attorney General

1 GENERAL

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-011 SCOPE OF RULES. (1) Gen-
eral. These rules (chapter 162-08 WAC) shall govern all
practice and procedure before the commission, including

practice before ((hearing-tribunals)) administrative law

judges.

2) ((H-rr'rform—1'u'}cs—ﬁ'rappﬁca‘b1-c.—'Fhvgsc—ru*l-cs—aﬂ:-in=
tended-to—be—comprehensiveand—theunifornmrrutes—con=
= T )

The commission hereby readopts the rules of practice
and procedure contained in chapter 162-08 WAC, as
amended herein, except for WAC 162-08-108, 162—08—

111, 162-08-114, 162-08-116, 162-08-121, 162—08—
131, 162-08-135, 162-08-141, 16208-151, 162-08—
155, 162-08-161, 162-08-171, 162-08-212, 162-08—
215, 162-08-217, 162-08-275, 162-08-278, 162-08—

284, 162-08-295, and 162-08-296, which are hereby
repealed or replaced as shown below.

(3) Relation to statutes. These rules supplement the
statutory procedures in the Administrative Procedure
Act, chapter ((34-64)) 34.05 RCW, and the law against
discrimination, chapter 49.60 RCW. Where provisions
of the law against discrimination are inconsistent with
the Administrative Procedure Act, the Administrative
Procedure Act governs. RCW ((34:64:910))

34.05.030(4).
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(4) Amendments apply to pending cases. An amend-
ment to this chapter applies to cases pending at the time
of the adoption of the amendment, unless the amend-
ment or rule-making order says that it does not apply to
pending cases. An amendment to this chapter does not
require that anything already-done be redone to comply
with the amendment, unless the amendment expressly
says so.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-013 INTERPRETATION—
WAIVER. (1) Interpretation. These rules shall be inter-
preted liberally to promote justice and to facilitate the
decision of cases on the merits.

(2) Waiver. The chairperson of the commission or ((of
a—tribunatonthe—chatrperson's)) an administrative law
judge, on their own initiative or on motion of a party,
may waive or alter the procedures in any of these rules
and may enlarge or shorten the time within which an act
must be done in a particular case, in order to serve the

ends of ]ustlce ((‘th\:hatrpcrson—of—t-hc-commtssm—or

vided-imWAEC162=08=1H5))

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 33, filed
9/2/77)

WAC 162-08-015 SANCTIONS. (1) ((Fribumat))
Administrative hearings. In a case which has been noted
for hearing the ((chairpersom—of—the—tribunat—on—the
chairperson's)) administrative law judge, on his or her
own initiative or on motion of a party, may order a party
or counsel who uses these rules for the purpose of delay,
or who fails to comply with these rules or other proce-
dures previously ordered, to satisfy terms or pay com-
pensatory damages including attorney's fees to any other
person who has been harmed by the delay or the failure
to comply. The ((chairperson)) administrative law judge
may condition the right of a party to take specific action
or raise specific defenses on satisfaction of the terms of
the order or payment of the damages and attorney's fees.
The ((chairperson)) administrative law judge may con-
dition the right of a counsel to participate further in the
case ((om)) upon satisfaction of the terms of an order or
payment of the damages and attorney's fees. The ((tri=
bunat)) administrative law judge shall incorporate in
((its)) his or her final order any sanctions order which
has not been complied with, so that the sanctions order
may be enforced as provided in RCW 49.60.260 and
49.60.270 and appealed from as provided in RCW
((34:64130)) 34.05.514.
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(2) Other proceedings. In a proceeding not covered by
((paragraph)) subsection (1) of this section, the chair-
person of the commission may order a person or counsel
who uses these rules for the purpose of delay, or who
fails to comply with these rules or other procedures pre-
viously ordered, to satisfy terms, and the chairperson
may condition further participation in a proceeding on
compliance with these rules or orders imposing terms,
but the chairperson of the commission shall not impose
sanctions in the form of payment of damages or attor-
ney's fees.

(€37 Dobarment of attorneys:—A-tawyer or other per-

that notice-under REW-34.64-:090-tstssued:))

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-017 USAGE AND DEFINITIONS.
(1) Usage. In this chapter, unless the context indicates
otherwise, the following words are used in the senses
here expressed:

"Shall" expresses a command.

"May" expresses permission.

"Will" expresses the future occurrence of an event.

"Must" expresses a requirement that has to be met
only if a person chooses to do something which the per-
son is free to do or not to do. Example: "A respondent
who wishes to raise any matter constituting an avoidance
or affirmative defense . . . must plead the matter as an
affirmative defense . . ."

(2) Definitions. In this chapter, unless the context in-
dicates otherwise, the following words are used in the
meaning here given:

" Administrative hearing” means a public hearing
brought pursuant to RCW 49.60.250.

"Case" means the entire proceeding following from
the filing of a complaint under RCW 49.60.230.

"Commission” means the Washington state human
rights commission as an institution, whether acting
through the commissioners, ((a—hearing—tribumat)) an
administrative law judge, the executive ((secretary)) di- di-
rector or staff, its legal counsel, or others, except where
the context indicates one of the narrower meanings.
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"Conciliation” means the process provided in RCW
49.60.240 for the elimination by conference, conciliation,
and persuasion of an unfair practice after a finding has
been made that there is reasonable cause for believing
that the unfair practice has been or is being committed.

((*Hearingmeans—the—public—sesstonr—of a—hearing

tribumat-toreceive-theevidenceon—which—a—case—wilt-be
teeidod—Ft—te—t} ] VP
practice:))

"Person" has the broad meaning given the word in
RCW 49.60.040. It includes the commission.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-019 PROCEDURE WHEN NONE
IS SPECIFIED. (1) Any orderly procedure. To take
care of a problem for which no procedure is specified by
this chapter, the Administrative Procedure Act, chapter
((34:64)) 34.05 RCW, or the law against discrimination,
chapter 49.60 RCW, any orderly procedure may be
used. Appropriate procedures may be taken from the
Washington civil rules for superior courts, the federal
rules of civil procedure, or the rules of other administra-
tive agencies of the state of Washington or of the United
States.

(2) By chairperson. The chairperson of the commis-
sion or ((ef-a—hecaring-tribunat)) an administrative law
judge may specify the procedure to be used to dispose of
any matter not covered by this chapter, or any matter
covered by a rule that has been waived or altered in the
interest of justice under authority of WAC 162-08-013.

(€3 By others—A—person—who-wishes—to—address—a

ify-amappropriateprocedure-to-beused:))

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-021 WHO MAY APPEAR AND
PRACTICE. No person other than the following may
appear in a representative capacity before the commis-
sion or before an administrative law judge for a human
rights hearing:

(1) Washington lawyer. An attorney at law entitled to
practice before the supreme court of the state of
Washington;

(2) Other lawyer. An attorney at law entitled to prac-
tice before the highest court of record of any other state,
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if attorneys at law of the state of Washington are per-
mitted to appear in a representative capacity before ad-
ministrative agencies of such other state, and if not
otherwise prohibited by Washington law;

(3) Legal intern. A legal intern licensed to engage in
the practice of law in the state of Washington under ad-
mission to practice Rule 9;

(4) Officer, etc. A bona fide officer, partner, or full
time employee of an association, partnership, or corpo-
ration appearing for the association, or one of its mem-
bers for the partnership, or corporation.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-041 SERVICE AND FILING OF
PAPERS. (1) How served. Service of papers may be
made personally or by first—class mail, registered or cer-
tified mail, or telegraph, or by leaving a copy at the
principal office or place of business of the person to be
served.

(2) Who serves. The commission shall cause to be
served all orders, notices and other papers issued by it,
together with any other papers which it is required by
law to serve. Every other paper shall be caused to be
served by the party filing it.

(3) Upon whom served. All papers served by the
commission or any party shall be served at the time of
filing upon all counsel of record and upon parties not
represented by counsel or upon their agents designated
by them or by law. Any counsel entering an appearance
subsequent to the initiation of the proceeding shall notify
all other counsel then of record and all parties not rep-
resented by counsel of such fact.

(4) Service on commission. In a ((pendingmatter—n
which)) matter pending before the commission or an ad-
ministrative law judge in which the commission is being
represented by the attorney general or a staff person
other than the clerk, service on the commission shall be
made by serving the attorney or staff person who is act-
ing for the commission. In such matters, filing a paper
with the clerk is not service on the commission. Service
of a petition for judicial review under the administrative
procedure act, chapter 34.05 RCW, is governed by
RCW 34.05.542 and not by these rules.

(5) Service by mail. If service is made by mail, the
papers shall be deposited in the post office addressed to
the person on whom they are being served, with the
postage prepaid. Unless earlier receipt is shown, service
by mail shall be deemed complete upon the third day
following the day upon which the papers are placed in
the mail, unless the third day falls on a Saturday, Sun-
day or legal holiday, in which event service shall be
deemed complete on the first day other than a Saturday,
Sunday or legal holiday following the third day.

(6) Filing, generally. Papers required to be filed with
the commission shall be deemed filed on actual receipt at
the commission's Olympia or Seattle office, or other
place previously specified, accompanied by proof of ser-
vice on any parties required to be served.
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(7) Filing with ((hearing-tribumal)) administrative law
judge. Papers required to be filed with ((ahearing-trt=
bumat)) an administrative law judge shall be ﬁled wnth

the clerk, ((

Seattle;98101)) 402 Evergreen Plaza, Mailstop FJ—41
Olympia, WA 98504, unless otherwise directed. They
must be accompanied by proof of service on all parties
required to be served. The original of each paper shall be
filed, accompanied by ((four)) two copies ((tforuscby
the-tribunat-membersand-—cterk})).
READOPTED/AMENDATORY

SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-051 FORM OF PAPERS. Except
for papers filed with ((ahearing—tribunal)) an adminis-
trative law judge (covered by WAC 162-08-241) and
any other papers where the form is specified by rule, pa-
pers may be submitted in any form. The commission re-
quests, but does not require, that all papers be typewrit-
ten on white paper of letter size (8 1/2 x 11").

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-061 RELATIONSHIP OF COM-
MISSION TO COMPLAINANT. (1) Commission's
role and objectives. In investigating cases the commis-
sion seeks to ascertain the facts in order to make an im-
partial finding of "reasonable cause” or ((mot)) "no rea-
sonable cause". It has no predisposition in favor of either
complainants or respondents. If "reasonable cause" is
found, then the objective of the commission is to obtain
the remedy that will best eliminate the unfair practices
and prevent their recurrence. The judgment as to what
will eliminate an unfair practice for purposes of reaching
an agreement under RCW 49.60.240 is made initially by
the executive ((secretary)) director, or other staff per-
sons pursuant to the executive ((sceretary's)) director's
direction, and ultimately by the commissioners. The
judgment as to what will eliminate an unfair practice
and carry out the purposes of the human rights law after
hearing under RCW 49.60.250 is made by the ((hearing
tribunal)) administrative law judge.

(2) Independence from complainant. A court confines
its judgment to the parties before it, and it seeks to re-
solve in a single action the entire dispute between them.
The commission was not designed to compete with the
courts as a forum for the vindication of private rights; its
task is to work for the public good of eliminating and
preventing discrimination. If the commission were obli-
gated to dispose of every contention between a com-
plainant and respondent arising out of the alleged dis-
crimination, then its resources would be diverted from
this central task. RCW 49.60.020 preserves the civil and
criminal remedies of a person who has filed a complaint
under the law against discrimination, and RCW 49.60-
.030 authorizes suits directly in court, in order to free
the commission to work for the remedy best designed to
eliminate and prevent discrimination. In negotiating a
settlement or seeking an order, the commission generally

[145]



WSR 89-23-020

works for provisions restoring the complainant as nearly
as possible to the position he or she would be in if he or
she had not been discriminated against, because this is
usually an effective way to eliminate the discrimination
and prevent its recurrence. But where, in the commis-
sion’s judgment, provisions fully restoring the complain-
ant (for instance, reinstatement to the job with back
pay) would be inadequate to eliminate a pattern of dis-
crimination, the commission will hold out for additional
terms, even though the respondent is willing to settle on
the basis of full relief for the complainant only. In dif-
ferent circumstances, the commission may determine
that discrimination will be effectively eliminated and
prevented by an order that does not afford the com-
plainant every item of relief to which he or she may have
a legal claim. The commission assumes that persons who
complain to it are as interested in the elimination and
prevention of discrimination in general as in their indi-
vidual cases. If a person is interested only in relief for
himself or herself, he or she is advised to seek his or her
remedy directly in court. In any event, a person who is
dissatisfied with the commission's disposition of his or
her complaint may still assert in court any outstanding
personal claims which he or she may have against the
respondent.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-062 CONCURRENT REMEDIES.
(1) Other remedies. The law against discrimination pre-
serves other remedies (RCW 49.60.020) and provides for
lawsuits in court (RCW 49.60.030(2)) in addition to an
administrative remedy. A person may simultaneously sue
in state court, file a complaint with the commission,
pursue federal remedies, and sometimes proceed under a
local ordinance. Persons should be aware, however, that
general rules of law prevent recovering more than once
for the same item of injury and sometimes bind a liti-
gant to the result of the first case that is determined,
whatever its outcome.

(2) Abeyance—Real estate transactions. Real estate
transactions complaints will be held in abeyance during
the pendency of a federal proceeding unless the federal
proceeding has been deferred pending state action, as is
provided by RCW 49.60.226.

(3) Abeyance—General rule. A complaint of an un-
fair practice other than in real estate transactions will be
held in abeyance during the pendency of a case in feder-
al or state court litigating the same claim, whether un-
der the law against discrimination or a similar law, un-
less the executive ((sccretary)) director or the commis-
sioners direct that the complaint continue to be pro-
cessed. A complaint of an unfair practice other than in
real estate transactions will not be held in abeyance
during pendency of a federal, state, or local administra-
tive proceeding, unless the executive ((sceretary)) direc-
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READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 40, filed
10/12/79)

WAC 162-08-071 COMPLAINTS BY AG-
GRIEVED PERSONS. (1) Scope of section. This sec-
tion applies to complaints by persons claiming to be ag-
grieved by an alleged unfair practice filed under RCW
49.60.230(1), and to complaints by employers or princi-
pals filed under RCW 49.60.230(3). Complaints issued
by the commission are covered by WAC 162-08-072.

(2) Signature and oath. A complaint shall be in writ-
ing, signed by the complainant or the complainant's
lawyer, and sworn to before a notary public or other
person authorized by law to administer oaths, or sub-
scribed and signed under the following declaration: "I
declare under penalty of perjury under the laws of the
state of Washington that the foregoing is true and cor-
rect.” Notarial service for this purpose is available with-
out charge at all offices of the commission.

(3) Contents. A complaint shall contain the following:

(a) The name of the person making the complaint;

(b) The name, address and telephone number, if any,
of the person against whom the complaint is made, if
known to the complainant;

(c) A specific charge of an unfair practice(s);

(d) A clear and concise statement of the facts which
constitute the alleged unfair practice(s);

(e) The date or dates of the alleged unfair practice(s),
and if the alleged unfair practice is of a continuing na-
ture, the dates between which said continuing acts of
discrimination are alleged to have occurred.

(4) Forms. Printed complaint forms are available at
all commission offices.

(5) Time for filing. The complaint must be filed within
six months after the date of occurrence of the alleged
unfair practice(s). RCW 49.60.230. If the alleged unfair
practice is of a continuing nature, the date of the occur-
rence of the unfair practice shall be deemed to be any
date subsequent to the commencement of the alleged
unfair act up to and including the date when the alleged
unfair practice stopped.

(6) Computation of time. The six month period for
filing a complaint expires at 5:00 p.m. on the day before
the corresponding day of the sixth month following the
event. If this day is a Saturday, Sunday, or a legal holi-
day, the time expires at 5:00 p.m. on the next day which
is not a Saturday, Sunday, or legal holiday. For exam-
ple, a complaint of an event occurring on 5 January
would ordinarily have to be filed by 5:00 p.m. on 4 July,
but since 4 July is a legal holiday, the time for filing the
complaint would expire at 5:00 p.m. on 5 July, or at 5:00
p.m. Monday, if 5 July comes on a Saturday or Sunday.

(7) Technical defects. A complaint shall not be con-

sidered defective ((because—tt—tacks—any—technreal—re-
. et ] 1] f 1

>

’

)) if the
defect is technical and can be corrected by subsequent

tor or commissioners determine that it should be held in
abeyance.

I COMPLAINTS

amendment. The statutory requirements set forth in
RCW 49.60.230, including the requirement of a signa-
ture under oath, are jurisdictional and failure to comply
cannot be corrected by subsequent amendment.
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READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-072 COMPLAINTS ISSUED BY
COMMISSION. (1) Who may initiate. Complaints is-
sued by the commission under RCW 49.60.230(2) may
be initiated by the commissioners or by the executive
((sceretary)) director personally.

(2) By commissioners. Initiation of a complaint by the
commissioners shall be by motion at a meeting. The ex-
ecutive ((secretary)) director shall transcribe a carried
motion from the minutes onto a paper designated "com-
plaint,” attest it with a signature, and process it.

(3) By executive ((sceretary)) director. The executive
((sceretary)) director may initiate a commission com-
plaint by personally signing a document saying that the
commission has reason to believe that the person shown
as respondent has been engaged or is engaged in an un-
fair practice, identifying the nature of the unfair prac-
tice, and the facts on which it is based. The executive
((sceretary)) director shall notify each commissioner in
advance of issuing a complaint, or if advance notice is
not possible because of an emergency, or because a
commissioner cannot be reached, or for other reason, the
executive ((seeretary)) director shall give the notice as
soon after issuing the complaint as possible. Any com-
- missioner may have placed on the agenda of the next
commission meeting the question of whether the com-
plaint shall stand. If this is done, the commissioners shall
vote to sustain or rescind the complaint, after such de-
bate and deliberation as is appropriate, but without tak-
ing testimony, or hearing arguments or reports from
anyone but commissioners and staff, except as the com-
mission by vote may direct.

(4) Basis for commission complaint. A commission
complaint may be issued when the commission "has rea-
son to believe that any person has been engaged in an
unfair practice.” RCW 49.60.230(2). The basis of belief
for a complaint is different from the basis for a finding
under RCW 49.60.240 of "reasonable cause for believ-
ing that an unfair practice has been or is being commit-
ted.” The finding of reasonable cause or not is based on
the commission's own investigation and ascertainment of
facts after receipt of a complaint. The basis of belief for
the purpose of initiating a commission complaint is in-
formation from any source sufficient, in the judgment of
the commission, to justify an investigation and finding of
whether or not there is reasonable cause for believing
that an unfair practice has been or is being committed.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-081 AMENDMENT OF COM-
PLAINT PRIOR TO NOTICE OF HEARING. (1)
Scope of section. This section governs amendments of
complaints prior to the time of amendment for the pur-
pose of hearing. Amendment of a complaint for the pur-
pose of hearing is governed by WAC 162-08-201.
Amendments after notice of hearing are governed by
WAC 162-08-265.
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(2) General rule. A complaint, or any part thereof,
may be fairly and reasonably amended as a matter of
right at any time.

(3) By whom. The complaint may be amended by any
of the following: The complainant, the commissioners, or
the executive ((secretary)) director or any member of
the commission's staff who is authorized by the executive
((secretary)) director to amend complaints.

(4) Form. Amendment of a complaint may be done by
rewriting and ((superceding)) superseding the entire text
of the complaint or by filing a supplemental paper con-
taining only the amendment.

(5) Not necessary for finding. The investigation pur-
suant to RCW 49.60.240 will cover the ((respondent's

treatment-of alt-persons—whomay-have-beenaffected-by
the—unfairpracticealteged-in—a)) factual allegations and

unfair practices charged in the complaint, and a reason-
able cause finding will apply to all persons affected by
the unfair practice(s) that is (are) found. The complain-
ant may or may not be one of those persons. No amend-
ment of the complaint is necessary for such a finding.
((Aldso;—if—reasomable—cause—to—betieve—that—anm—unfair
practice-not-alteged-inthecomplaint-is—discovered-inthe
: il it .
course-of investigating th:.:mup' taint, - finding-maybe
maldc]tn that c'.‘fl" as pml ”dCd] m ]'”.‘E 1.62] 68 BIE H3)

’

(6) Identification of respondents. No amendment of a
complaint is necessary to make corrections in the identi-
fication of respondents in the findings of fact, if the re-
spondents newly designated have notice of the complaint,
or are given notice of the complaint, or reasonably
should have known of the complaint. The findings of fact
may correct the names or identification of respondents
by substituting correct names, by adding persons as re-
spondents, or by deleting persons as respondents.

(7) Findings supersede complaint. The findings super-
sede the complaint in identifying the ((isswes)) unfair
practices and persons before the commission in the case,
and continue to do so until and unless an amended com-
plaint for purposes of hearing is filed under WAC 162-
08-201.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-091 WITHDRAWAL OF COM-
PLAINT. (1) Consent necessary. A complaint or any
part thereof may be withdrawn only with the consent of
the ((commtssioners)) commission.

(2) Form. A request for withdrawal of a complaint
must be in writing and signed by the complainant and
must state in full the reasons why withdrawal is request-
ed. Blank forms may be obtained at commission offices.

II1 INVESTIGATION OF COMPLAINTS—
FINDINGS

READOPTED/AMENDATORY

SECTION (Readopting and Amending Order 39, filed

1/23/78)
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WAC 162-08-093 REFERENCE TO STAFF.
Unless the chairperson of the commission directs other-
wise for a particular complaint, all complaints shall be
investigated by the section of the staff designated for
that purpose by the executive ((seerctary)) director, and
the executive ((seeretary)) director shall have full power
to assign and reassign cases for investigation by particu-
lar staff persons, and to assign and reassign staff persons
to the section of the staff that investigates complaints, on
a full time or part time basis.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-094 INVESTIGATION. (1) Copy
of complaint to respondent. Within a reasonably prompt
time after a complaint is filed the staff shall furnish a
copy of the complaint to the respondent and shall afford
the respondent an opportunity to reply in writing. No
error or omission in carrying out this step shall affect the
validity of the complaint or prevent further processing of
1t.

(2) Preliminary evaluation of complaint. If the allega-
tions of the complaint, if true, show no basis for com-
mission action, then the staff without further investiga-
tion may enter a finding of no reasonable cause or write
a recommendation for a finding of no jurisdiction, or
other appropriate disposition.

(3) Scope of mvestlgatmn The investigation ((wilor=
d-man'}y—bc—dmctcd—at)) is limited to ascertammg the
facts concerning the unfair practice(s) alleged in the
complaint. ((

term:)) RCW 49.60.240.

NEW SECTION

WAC 162-08-09501 METHODS OF OBTAIN-
ING INFORMATION'. (1) Pursuant to RCW 49.60-
.140 and 49.60.240, as part of the investigative process,
staff members of the commission may obtain informa-
tion by one or more of the following methods: Subpoe-
nas, oral questions, written questions and answers, re-
quests for specific documents and records.

(2) Use of these methods is available only to commis-
sion staff. Since the investigation is an internal agency
process, and not an adversarial proceeding, use of the
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methods for obtaining information described in subsec-
tion (1) of this section are available only to commission
staff members.

(3) Scope of inquiry. Commission staff members may
obtain information regarding any matter, not privileged,
which is relevant to the complaint filed with the
commission.

(4) Methods of obtaining information.

(a) SUBPOENA AND SUBPOENA DUCES TECUM. Subpoe-
nas may be issued by the chairperson of the commission,
any member of the commission designated by the chair-
person, the executive director, or any staff member des-
ignated by the executive director, to compel the appear-
ance of any person to give information relevant to a
complaint which is under investigation.

(i) Subpoenas may be served in any manner author-
ized by WAC 162-08--041 and RCW 49.60.140 for the
service of papers generally.

(ii) Pursuant to RCW 49.60.170, witnesses shall be
paid the same fees and mileage as are paid witnesses in
the courts of this state, and by the same party who
would pay if the proceeding were before a court of this
state. Any person authorized to issue subpoenas who de-
sires the attendance of a witness residing outside of the
county in which attendance is desired, or more than
twenty miles from the place where attendance is desired,
may compel the attendance of the witness by subpoena
accompanied by ten dollars, tickets or other arrange-
ments for travel, or an appropriate mileage allowance if
the witness agrees to travel by automobile, plus not less
than one day's per diem at the rate specified by law for
witnesses required to attend court proceedings. The ex-
ecutive director may order additional amounts for meals,
lodging, and travel as the executive director may deem
reasonable for the attendance of the witness, consistent
with RCW 5.56.010 and other statutes governing allow-
ances for witnesses in the courts of this state, if the wit-
ness objects to the arrangements or amounts provided by
the person issuing the subpoena.

(iii) The party who calls an expert witness shall pay
the professional fee charged by the expert witness and
all other costs of the expert's testimony. If the other
party's or parties' questioning of an expert witness ex-
ceeds the time taken by the party who requested the ex-
pert, they shall reimburse the party who called the ex-
pert witness for that portion of the fee charged by the
expert witness and the other costs of the expert's
testimony.

(iv) Questions relating to subpoenas shall be address-
ed by the executive director. Motions relating to sub-
poenas shall be addressed by the executive director or
chairperson of the commission pursuant to the proce-
dures set forth in WAC 162-08-019.

(b) ORAL QUESTIONS AND ANSWERS. Oral questions
and answers may be taken in any reasonable manner at
any time after a complaint has been filed with the com-
mission, provided all parties are notified that the infor-
mation may be transcribed and used as evidence in any
hearing arising out of the matter under investigation.

(1) Oral questions and answers may be taken before a
member of the commission's staff who is not involved in
the investigation of the complaint or matter, or before a
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person who has been commissioned to administer oaths
by the chairperson of the commission, or before any
person who is a notary public.

(i1) Record of examination. Questions and answers
may be recorded mechanically or video—taped.

(iii) If signature is not waived, the witness shall have
five days after submission of the transcription of their
answers to register desired changes and sign it, and if
the witness does not sign in the time allowed, the re-
cording official may, the officer may certify the accuracy
of the transcription.

(iv) The recording officer shall certify the transcrip-
tion in the manner provided in CR 30(f) and shall send
or deliver the original transcript to the clerk, unsealed.
The recording officer need not notify parties of the
transmittal.

(v) Upon receipt of a transcription certified as above,
the clerk shall examine it to verify that it has been cer-
tified, and if it has been, the clerk shall file it. A tran-
scription that has been so filed is published and is avail-
able for any use to which a deposition may be put, ex-
cept to the extent that use is limited by a protective or-
der (see WAC 162-08-096).

(vi) Transcriptions may be used in the same manner
as depositions may be used under the civil rules for su-
perior court, particularly CR 32.

(vil) Errors and irregularities in question and answer
procedure are waived unless they substantially prejudice
a party and are promptly objected to.

(c) WRITTEN QUESTIONS AND ANSWERS. Any commis-
sion staff person may serve written questions and an-
swers on any party to be answered under oath.

(i) Form. Each written question shall be followed by
adequate space for the answer.

(ii) Time for answer. Written questions shall be an-
swered within ten days after service, unless their num-
ber, together with others served by the commission
within the last ten days, exceed twenty questions, in
which event they shall be answered within twenty days.

(d) PRODUCTION OF DOCUMENTS AND RECORDS. Any
staff member authorized by the commission may request
production of documents and records relevant to a mat-
ter under investigation and issue a subpoena duces
tecum for the same material when not produced upon
request.

Time for response. The party upon whom the request
for production is served shall serve its written response
within ten days, unless the parties have stipulated to, or
the commission staff person has specified, a shorter or
longer time.

' This section is intended to cover informal methods of obtaining in-

formation pursuant to RCW 49.60.140 and 49.60.240. When more
formal methods of discovery are invoked, WAC 162-08-263
applies.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-096 PROTECTIVE ORDERS ((¥©
SEALPRODUCEDDOCUMENTS)). (1) ((Maybe
requested—Any—personr—who—ts—asked—or—subpocnaed—to

produce-records-may requestaprotectiveorderto-havea
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WAEC162=08=13+(3))) Upon motion by a party or by
the person from whom information is sought pursuant to
WAC 162-08-09501, and for good cause shown, the
chairperson of the commission _may make any order
which justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden
or expense caused by revealing private information, or
trade secrets, including all orders a court can_make un-
der CR 26(c).

(2) If a motion for a protective order is denied in
whole or in part, the chairperson may, on such terms
and conditions as are just, order that any party or person
provide or permit information to be revealed subject to
the provisions of WAC 162-08-097.

(3) The chairperson may, on_such terms and condi-
tions as are just, grant a protective order sealing the
produced documents pursuant to WAC 162-04-035.

NEW SECTION

WAC 162-08-097 FAILURE TO PROVIDE IN-
FORMATION. (1) Order compelling production of in-
formation. The chairperson of the commission is author-
ized to make any order that a court could make under
CR 37(a), including an order awarding expenses of the
motion to compel production of information pursuant to
WAC 162-08-09501. The executive director, upon rea-
sonable notice to other parties and all persons affected
thereby, may obtain an order compelling production of
information by motion to the chairperson of the com-
mission. The form of the motion and the proccdure for
its disposition is governed by WAC 162-08-019. When
taking testimony under oath, the proponent of the ques-
tion may either complete or adjourn the examination
before moving for an order compelling production of
information.

(2) Enforcement of an order compelling production of
information. If the party fails to comply with a subpoena
compelling production of information, the matter may be
turned over to counsel for the commission for enforce-
ment of the order in superior court.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-098 FINDINGS. (1) General. The
findings document shall contain (a) findings of fact, and
(b) an ultimate finding of reasonable cause or no rea-
sonable cause for believing that an unfair practice has
been or is being committed, or a finding on jurisdiction,
as provided in (2) of this section.

(2) Jurisdictional dispositions. When the facts found
show that the matter is not within the jurisdiction of the
commission, the ultimate finding shall be "no jurisdic-
tion" rather than "reasonable cause” or "no reasonable
cause.” In extraordinary circumstances where the com-
mission technically has jurisdiction but for overriding
reasons of law or policy is unable to properly exercise its
jurisdiction, the ultimate finding may be "jurisdiction
declined.” An example of such an extraordinary circum-
stance is a complaint against the commission itself.
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(3) Scope of reasonable cause finding. A finding of
reasonable cause shall specify the unfair practice found
and, as nearly as possible, the person or persons against
whom the unfair practice has been committed. If the
facts show an unfair practice against a class of persons,
the class shall be indicated to the extent possible. ((}

694(3)7))

(4) Action by commissioners. Findings of no reason-
able cause shall be reported to the commissioners at a
meeting, and shall thereafter stand as the action of the
commission unless the commissioners vote to set aside a
particular finding((;cither-ommotionof-a—commissioner;

orompetitionforreconsideratiomunder REW-49-66:255
and—WAEC162=08-161)). Findings of reasonable cause
((shalt-not-bereported-to-thecommissioners;but)) shall
be used by the stafl for the purpose of endeavoring to
eliminate the unfair practices by conference, concilia-
tion, and persuasion. Proposed findings of "no jurisdic-
tion" or "jurisdiction declined" shall be reported to the
commissioners and shall become commission action
when approved by vote of the commissioners at a
meeting.

(5) Effect of findings. ((Fhe-findingstratherthan-the

881(5)[: X ﬁ"d'."g Ull |:Iasnnabl:‘ :‘an‘s: for b':l.lc‘";g. thlat

basis—for-staffcfforts—toclimmate—the—unfairpractice-by
confcrcntc—concﬂmon—and-pcrsnasmn-)) A finding that
there is or is not reasonable cause for bellevmg that an
unfair practice has been or is being committed is not an
adjudication of whether or not an unfair practice has
been or is being committed.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-099 TERMINATION OF A CASE
WITHOUT FINDINGS OF FACT. (1) Authorized.
The commission in appropriate circumstances may ter-
minate its action on a case without making findings of
fact pursuant to RCW 49.60.240. This section provides
procedures in some of the circumstances.

(2) Withdrawal of complaint. No findings or other
procedures in RCW 49.60.240 and 49.60.250 are neces-
sary when the complainant has requested withdrawal of
the complaint and the commissioners have consented to
the withdrawal pursuant to WAC 162-08-091.

(3) Settled before finding. A case may be settled be-
fore findings of fact are made, when the commission's
staff and a respondent have entered into a written settle-
ment agreement (prefinding settlement). Prefinding set-
tlement agreements shall be presented to the commis-
sioners. The commissioners, if they approve, shall enter
an order setting forth the terms of the agreement, using
the same procedure as if the agreement were presented
to the commissioners under RCW 49.60.240 and WAC
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162—-08-106 after findings of fact. A prefinding settle-
ment is not binding on the commission until the com-
missioners vote to accept it and issue their order((;and

the—~commissioners'acceptance—and—orderare—subjectto

agreement)).

(4) Administrative closure. A case may be adminis-
tratively closed by vote of the commissioners when the
complaint has been resolved informally, or has been ad-
judicated in another forum, or has become moot, or
cannot be investigated because the complainant or re-
spondent cannot be found, or when other circumstances
justify administrative closure. Administrative closure is
an official termination of work on a complaint prior to
completion of the entire statutory process, letting the
complaint lie in its present posture. A case that has been
administratively closed can be administratively reopened
by vote of the commissioners.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-101 RECONSIDERATION OF
FINDINGS ((6FNO—REASONABLEE—CAUSE)).
(ED—F  etition: o - derats
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:)) The commis-
sion may reconsider and correct any finding in which er-
rors affecting the result are brought to its attention.

IV CONCILIATION

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-106 APPROVAL OF AGREE-
MENTS. An agreement reached between the commis-
sion's staff and a respondent under RCW 49.60.240 shall
be reduced to writing, signed by the respondent and a
member of the commission's staff, and presented to the
commissioners at a meeting. The agreement is not bind-
ing on the commission until the commissioners vote to

accept. it((;—and-ﬁc—comsmcrs‘—acccptancm—su-bjcct
der REW49-60255and-WAEC162-08=168)).

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-109 BREACH OF CONCILIATED
AGREEMENT. If an agreement and order for the
elimination of an unfair practice made under RCW 49-
.60.240 is breached, the executive ((sceretary)) director
may take action appropriate in the circumstances, in-
cluding one or more of the following:

(1) Specific enforcement. Bringing an action in supe-
rior_or district court for specific enforcement of the
agreement, or for damages pursuant to the conciliation
agreement;

(2) Setting aside. Recommending to the commission-
ers that the agreement and order be set aside, in whole
or in part, and that the case be returned to the staff for
renewed conference, conciliation and persuasion, or to be
referred to commission counsel for hearing; or

(3) Report to prosecuting attorney. Reporting the vio-
lation to the appropriate prosecuting attorney for prose-
cution under RCW 49.60.310.
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((SUBPOENAS))
((PISCOVERY))
((PREHEARINGPROCEDURE))

V ADMINISTRATIVE HEARINGS BEFORE AN
ADMINISTRATIVE LAW JUDGE

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77y -

WAC 162-08-190 CERTIFICATION OF FILE.
(1) General. Certification of the file to the chairperson
as provided in RCW 49.60.250 in case of failure to
reach an agreement under RCW 49.60.240 for the elim-
ination of an unfair practice shall be done in the manner
provided in this section.

(2) Who certifies. Certification shall be done by the
clerk.

(3) Form of certificate. The certificate shall be in
writing and dated and signed by the clerk and shall be in
substantially the following form: "I certify that the at-
tached is the entire file, including the complaint and all
findings made, of the Washington state human rights
commission staff for the complaint included in the file."

(4) Custody of file. The certified file, including the
certificate, shall be held in the custody of the clerk, who
shall see that it is available for use by the chairperson of
the commission and counsel for the commission, and for
examination and copying by others.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)

WAC 162-08-201 PREHEARING AMEND-
MENT OF COMPLAINT. (1) Required. Before a case
is noted for hearing, counsel for the commission shall
prepare an amended complaint as provided in this sec-
tion in accordance with RCW 49.60.250(1).

(2) Basis for. The amended complaint shall be based
on the facts as they are believed by the commission's
counsel and staff to exist at the time the amended com-
plaint is signed.

(3) Scope. The amended complaint shall identify the
persons who are proper parties for the hearing and the
matters to be heard. It need not be limited to parties or
matters mentioned in the complaint filed under RCW
49.60.230, and it need not include all parties or matters
mentioned in that complaint.

(4) Form. The complaint shall be in the form desig-
nated in WAC 162-08-241.

(5) Contents. The amended complaint shall contain
the following:

(a) Identification of the specific unfair practice or
practices alleged.

(b) A ((ctearand-concise)) short and plain statement
of the ((facts)) factual allegations which form the basis
for the alleged unfair practices.

(¢) A request for relief, setting out the terms or sub-
stance of the order which the executive ((seerctary)) di-
rector believes would be appropriate for the ((tribumat))
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administrative law judge to enter if the matters alleged sectton—Fhe—clerk—shalt-supply-blankforms-onwhich—to
in the complaint are proven to be true. make-submisstons;—and—the—clerkmmayassist—persons—by

(6) Pleading statutory steps. It is not necessary for taking—the—informmatiomoraltyor by tetephone—and—pre-
counsel for the commission to plead that the statutory paring-the-formfor-signature—Fheclerkshattkeepaite
steps prior to the amended complaint have been com- of submttted—forms,—which—shaltbe—open—to—pubtic—in=
pleted. All statutory steps prior to hearing will be specttom—The—chairperson—of-thecommisston—shattcon=
deemed to have been properly completed unless an issue sult-the—fite—when—appointinghearingtribunats; but-—the
is raised by specific negative averment in an answer as chatrpersomr—shatt-not—betimited—to—the—appointment—of
provided in WAC 162-08-251((£5))) (7). persons—who-have-volunteered—H-thechairperson—soticits

(7) Signing. The amended complaint shall be signed the-serviceof aperson-who-has not-atready-votunteered;
by counsel for the commission and verified by the exec- the-personshaltsigmra-statement-in-theformprovided-by
utive ((secretary)) director or a staff member designated this—subsectiomand-fite—it-with—the—clterkfortmctustomrin

by the executive ((seeretary)) director to verify on be- the-fite-with-the-volunteerednames—Fhisparagraph-does

half of the executive ((sccrctary)) director. not-apply-tocommissioners:

(4)-Chai e i - Fhe—chai eac]
READOPTED/AMENDATORY hearing—tribunat-shatt-be—cither = member-of-the—com=
SECTION (Readopting and Amending Order 35, filed misstonr—or-anmattorney—at—taw—Fhe—chairperson—of—tie
9/2/7) commission—shal—designate—one—of the—members—ofthe

WAC 162-08-211 APPOINTMENT  OF  hearing-tribumatto—serve—as—chairperson—of thehearing
((HEARING—TRIBUNAL)) ADMINISTRATIVE  tribunat—fthechairperson—of the-tribunat-resigns;isre-
LAW JUDGE. ((9)) When appointed. When the file  Moved; orotherwise becomesumabletoserve;-thechrair-
has been certified (WAC 162-08-190) and counsel for personof thecommisston—shatt-designate—another-mem-=
the commission has prepared an amended complaint for ber-to-serve-aschairperson—Fhe-designation—may—beof
hearing (WAC 162-08-201) the chairperson of the the—new—member —appointed—to—take—the—chairperson's
commission shall ((appoint-a—earing-tribunat)) request ptace,—or—ofanother member—if—the—othermember—is
the appointment of an administrative law_judge as pro- quatifred—to-serveaschairperson:
vided in RCW 49. 60 250 and this section.

fiscrimination—and-the-abitity-and-wittngness—to—fotow natwc—mcmbcr—bccomcsm—zctrvrmcmbcr—oni-y—rf—hc—or
dapply-thetaw—agaimst-discrimination—and—thereg she—has—attended—thehearing—up—to—the—time—when—the
. . : _ vacancy-occurs:

—OR— - form:
e :

.(b) 151‘10 tedge-ofct '.l ngh_ts l'a > oT of .ﬂ'c pmblcms, Facceptappointment-asa-member-of
with-which-theav agamst d.ts:mmuat’mn 1S conc.cm:d- the-hearmgtribunat-which withhear-the-case
o1 ?f .thc type-of uufau'prac_trcc aFllc]gcd o1 °flth° x.udu]s captioned—above—for—the—Washington—state
cvents-occurred;orotherknowtedgeorbackground-that no-conflictsof-interest-which-woutd-interfere

A .

4 i - I .“'th Ty .ablht; to—judge—fatrty —and
o . crhy—wi e imparttatty . ]

t) ; ‘?'hq to ]] u‘dgc t,hc casc!faFnl;l suthout‘pa.xtl’ah]ty Fpromisetojudgethiscase-withfair

{d)—Withingness-to—devote-the-timenecessary-to—fulty Fagree—with—the—purposes—ofthe—taw
, l F docidettrith bl .

t -

(3)—Sources—oftribunat ‘mcmb' CTS- 7y —person "'35_ appty-the la’ w-agamst dlscmuma’tmn and-the

‘o.iu'.'tw. toserveasa hearmg-tribunat-member :5, _ 1cgulatm_us dccla:a‘ tory Tutings,—and “.h“
,g g , I o fo'uua_l mmterpretatrons of —the—aw—against
oms—imctadi ] l' (3)of-th d'sc“'-"'-"atm“' made—by —vote—of —the
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vided-imWAC162-08=278"))

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 37, filed
10/27/77)

WAC 162-08-221 NOTICE OF HEARING. (1)
Applicable statutes. When ((z-hearing-trtbunat)) an ad-
ministrative law judge has been appointed, the clerk
shall give notice of hearing to all parties as provided in
RCW 49.60.250 and ((34-64:0906(1))) 34.05.434.

(2) Indefinite time. The clerk may, in his or her dis-
cretion, omit the time and place of hearing from the no-
tice with the explanation that the time and place will be
set by later notice from the ((trtbunat-chatrpersen)) ad-
ministrative law judge, given at least twenty days in ad-
vance of the time of hearing.

(3) Issues. The notice of hearing shall state that the
issues involved in the hearing are (a) whether the re-
spondent committed the unfair practices stated in the
amended complaint, and, if so, (b) what order is appro-
priate. A copy of the amended complaint shall be at-
tached to the notice of hearing.

(4) Notice of rules. The notice of hearing shall inform
the respondent of the answer rule, WAC 162-08-251,
and it shall inform the complainant of a complainant’s
rights and options under WAC 162-08-261.

(5) Consolidation of cases. The ((chairpersom—mthe

ing;)) administrative law judge may consolidate cases
when they involve common questions of law or fact.

READOPTED/AMENDATORY
SECTION (Readopting and Amending Order 35, filed
9/2/77)
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WAC 162-08-231 RECORD, PLEADINGS. (1)
Record. The record of ((a—tribunat)) an administrative
hearing shall include the items specified in RCW
((34-64:690)) 34.05.437, including, but not limited to:

((%))(a) All pleadings, motions, ((intermediate—Tul=
ings)) briefs, proposed findings of fact and conclusions of
law and initial or final orders, objections, but not offers
of settlement (RCW 49.60.250(2));

(b) Evidence received or considered;

(c) A statement of matters officially noticed;

(d) ((Qucsmnrand—ofﬁ:rrnf—pmof—obycctmns—and
rulings-thereon;

{eyProposcd-findings-and-exceptions;
0)) Any decision, opinion, or report by the officer
presiding at the hearing.((*
t-shat-atso-include-thechairperson's-order-appointng
. .
the h.:armg tnt:lmz:l and 't‘h.c]. s‘tatcﬁllnclutl of a‘clccptal mree °_f

)

(2) Pleadings. Pleadings for ((a—tritbunat)) an _admin-
istrative hearing shall include the notice of hearing with
amended complaint attached and any amended com-
plaints subsequently filed, plus any answers or replies
filed under WAC 162-08-251, and the original com-
plaint if, but only if, the complainant elects to proceed
under it as provided in WAC 162-08-261.

(3) Proceedings before notice of hearing not part of

record. ((Except—for—the—order—appointing—the—hearing
tribunal—and—statements—of—acceptance—of—appointment

and-responsibitities—fited—by-tribumat-members