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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
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ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

' 1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following nine sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Intent that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.

(b) EXPEDITED REPEAL-includes the Preproposal Statement of Inquiry that lists rules being repealed using the
expedited repeal process. Expedited repeals are not consistently filed and may not appear in every issue of the
register.

(c) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals.

(d) EXPEDITED ADOPTION-includes the full text of rules being changed using the expedited adoption process.
Expedited adoptions are not consistently filed and may not appear in every issue of the Register.

(¢) PERMANENT-includes the full text of permanently adopted rules.

() EMERGENCY-includes the full text of emergency rules and rescissions.

(g) MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the governor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.

(h) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(i) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-

viser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the subject mat-

ter, type of filing and the WSR number. The three part number in the heading distinctively identifies each document, and the
fast part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
graphically portrays the current changes to existing rules as follows:

' (a) In amendatory sections—
(i) underlined material is new material;
(ii) deleted material is ((lined-out-between-double-parentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;

() The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office. :

4. EFFECTIVE DATE OF RULES

" (a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule. ’

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing.

(¢) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].



1998 - 1999
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue . Distribution First Agency Expedited
Number Closing Dates 1 Date Hearing Date 3 Adoption4 ‘
Non-OTSand  Non-OTSand  OTSZor
30 p. or more 111029 p. 10 p. max.
For Non-OTS Count 20 For hearing First Agency

Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
98 - 16 Jul 7,98 Jul 21, 98 Aug 5, 98 Aug 18,98 Sep 7,98 Oct 2, 98
98 - 17 Jul 22, 98 Aug 5,98 Aug 19,98 Sep 2,98 Sep 22,98 Oct 17,98
98 - 18 Aug 5, 98 Aug 19,98 Sep 2, 98 Sep 16,98 Oct 6, 98 Oct 31, 98
98 - 19 Aug 26, 98 Sep 9,98 Sep 23, 98 Oct 7, 98 Oct 27,98 Nov 21,98
98 - 20 Sep 9, 98 Sep 23, 98 Oct 7, 98 Oct 21,98 Nov 10,98 Dec 5, 98
98 - 21 Sep 23, 98 Oct 7,98 Oct 21, 98 Nov 4,98 Nov 24,98 Dec 19, 98
98 -22 Oct 7,98 Oct 21, 98 Nov 4, 98 Nov 18,98 Dec 8, 98 Jan 2,99
98 -23 Oct 21,98 Nov 4, 98 Nov 18,98 Dec 2,98 Dec 22,98 ' Jan 16, 99
98 -24 Nov 4, 98 Nov 18, 98 Dec 2,98 Dec 16,98 Jan 5,99 Jan 30, 99
99 -01 Nov 25, 98 Dec 9, 98 Dec 23, 98 Jan 6,99 Jan 26, 99 Feb 20, 99
99 - 02 Dec 9, 98 Dec 23, 98 Jan 6, 99 Jan 20, 99 Feb 9, 99 Mar 6, 99
99 -03 Dec 23, 98 Jan 6, 99 Jan 20, 99 Feb 3,99 Feb 23,99 Mar 20, 99
99 - 04 Jan 6,99 Jan 20, 99 Feb 3, 99 Feb 17, 99 Mar 9, 99 Apr 3,99
99 -05 Jan 20, 99 Feb 3, 99 Feb 17,99 Mar 3,99 Mar 23, 99 Apr 17,99
99 - 06 Feb 3, 99 Feb 17, 99 Mar 3,99 Mar 17,99 Apr 6,99 May 1, 99
99 .07 Feb 24, 99 Mar 10, 99 Mar 24, 99 Apr 7,99 Apr 27,99 May 22,99
99 - 08 Mar 10, 99 Mar 24, 99 Apr 7,99 Apr21,99 May 11,99 Jun 5,99 -
99 -09 Mar 24, 99 Apr 7,99 Apr 21,99 May 5,99 May 25,99 Jun 19, 99
99 -10 Apr7,99 Apr 21,99 May 5, 99 May 19,99 Jun §, 99 - Jul 3,99
99 - 11 Apr 21,99 May 5,1 99 May 19, 99 Jun 2,99 Jun 22, 99 Jul 17,99
99 .12 May 5, 99 May 19, 99 Jun 2,99 Jun 16, 99 Jul 6, 99 Jul 31,99
99-13 - May 26, 99 Jun9, 99 Jun 23,99 Jul 7,99 Jul 27,99 Aug21,99
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99-16 Jul 7,99 Jul 21, 99 Aug 4,99 Aug 18,99 Sep 7, 99 Oct 2,99
99 -17 Jul 21, 99 Aug 4, 99 Aug 18,99 Sep 1,99 Sep 21, 99 Oct 16, 99
99-18 Augd, 99 Aug 18, 99 Sep 1,99 Sep 15, 99 Oct 5,99 Oct 30,99
99-19 Aug 25,99 Sep 8, 99 Sep 22,99 Oct 6, 99 Oct 26, 99 Nov 20, 99
99 -20 Sep 8, 99 Sep 22,99 Oct 6,99 Oct 20,99 Nov 9, 99 Dec 4,99
99 - 21 Sep 22, 99 Oct 6, 99 Oct 20, 99 Nov 3,99 Nov 23,99 Dec 18, 99
99 .22 Oct 6, 99 Oct 20, 99 Nov 3,99 Nov 17,99 Dec 7, 99 Jan 1, 00
99.23 Oct 20, 99 Nov 3, 99 Nov 17,99 Dec 1, 99 Dec 21, 99 Jan 15,00
99 -24 Nov 3,99 Nov 17,99 Dec 1,99 Dec 15, 99 Jan 4, 00 Jan 29, 00

.

tan documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see WAC 1-21-
040. R

25 filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code reviser's
office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier non-OTS dates.

3At teast twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These dates
represent the twenticth day afier the distribution date of the applicable Register.

4A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No hcaring'
is required, but the public may file written objections. See RCW 34.05.230, as amended by section 202, chapter 409, Laws of 1997.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be requiréd when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 99-24-024
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Adult Services Administration)
{Filed November 23, 1999, 11:37 a.m.]

Subject of Possible Rule Making: To repeal and amend
sections of WAC 388-15-650 through 388-15-662, Adult day
services. Revised sections will be reorganized and moved
into chapter 388-71 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: General statutory authority is derived from RCW
74.04.050, 74.04.057, 74.04.200, and 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amending and reorganizing
AASA rules into chapter 388-71 WAC are necessary to com-
ply with the Governor’s Executive Order 97-02 and the Sec-
retary’s Order on Regulatory Improvement.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Health Care Financing Administration. AASA will
include them on mailings and invite them to participate in
meetings.

Process for Developing New Rule: AASA will schedule
informal meetings to allow for feedback and comments from
the public. AASA will provide draft language before pub-
lishing rules and encourages stakeholders to submit written
or verbal comments. When AASA files a notice of proposed
rule making, we will notify interested parties of the scheduled
hearing to adopt rules and how to submit comments.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Marietta Bobba, Aging and Adult Ser-
vices Administration, P.O. Box 45600, Olympia, WA 98504-
5600, phone (360) 493-2562, TTY (360) 493-2637, fax (360)
438-8633, e-mail BobbaM @dshs.wa.gov.

November 22, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

" WSR 99-24-025
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
{Filed November 23, 1999, 11:38 a.m.]

Subject of Possible Rule Making: WAC 388-490-0005
Documents or information needed to determine eligibility,
and related sections.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090 and 74.04.510.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This rule is being amended
to clarify the department’s policy regarding verification
requirements. Establishing one standard for verification
requirements will provide consistency throughout the state.

WSR 99-24-026

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rule(s). Anyone inter-
ested in participating should contact the staff person indi-
cated below. After the rule(s) is drafted, DSHS will file a
copy with the Office of the Code Reviser with a notice of pro-
posed rule making, and send a copy to everyone currently on
the mailing list and anyone else who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Veronica Barnes, Program Manager,
Division of Assistance Programs, P.O. Box 45470, Olympia,
WA 98504-5470, (360) 413-3071, fax (360) 413-3493, TTY
(360) 413-3001, e-mail barnevs @dshs.wa.gov.

November 23, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 99-24-026
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed November 23, 1999, 11:40 am.]

Subject of Possible Rule Making: Treatment of
resources for cash, medical, and food assistance benefits.
Transfer of property for cash, medical, and food assistance
benefits. Lump sum payments for cash, medical, and food
assistance benefits.

Statutes Authorizing the Agency to Adopt Rules on thi§
Subject: RCW 74.04.510, 74.04.050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Changes in rules are neces-
sary in order to be in compliance with Executive Order 97-
02. Changes in rules are necessary to implement changes in
policy as a result of requested legislation. Current resource
rules contain inadvertent errors that must be corrected.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: United States Department of Agriculture, Food and
Nutrition Services.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below.. After the
rule is drafted, DSHS will file a copy with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the draft will be sent to everyone on the mailing list and to
anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Camp, Program Manager, Divi-
sion of Assistance Programs, Lacey Government Center,
P.O. Box 45470, Olympia, WA 98504, phone (360) 413-
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PREPROPOSAL

WSR 99-24-027

3232, fax (360) 413-3493, e-mail CAMPIX@DSHS. WA.
GOV.

November 23, 1999

Marie Myerchin-Redifer

Manager

WSR 99-24-027
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 23, 1999, 11:43 a.m.]

Subject of Possible Rule Making: Create new rules to
implement quarterly reporting for cash and food assistance
households with earned income.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090 and 74.04.510.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These rules will allow cli-
ent’s with earned income to submit a quarterly report in lieu
of a face-to-face interview every three months. This will
decrease the number of monthly certifications for cases with
earnings and increase access to assistance.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rule(s). Anyone inter-
ested in participating should contact the staff person indi-
cated below. After, the rule(s) is drafted, DSHS will file a
copy with the Office of the Code Reviser with a notice of pro-
posed rule making, and send a copy to everyone currently on
the mailing list and anyone else who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Veronica Barnes, Program Manager,
Division of Assistance Programs, P.O. Box 45470, Olympia,
WA 98504-5470, (360) 413-3071, fax (360) 413-3493, TTY
(360) 413-3001, e-mail barnevs @dshs.wa.gov.

November 23, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 99-24-032
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed November 23, 1999, 3:03 p.m.]

Subject of Possible Rule Making: WAC 458-16-080
Improvements to single family dwellings—Definitions—
Exemption—Limitation—Appeal rights.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 84.36.400 Improvements to single family
dwellings.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: WAC 458-16-080 currently
defines the critical terms used in administering the property
exemption provided in RCW 84.36.400 to taxpayers who

Preproposal

Washington State Register, Issue 99-24

improve single family dwellings. The proposed rule expands
the number of terms defined and explains the process of
obtaining the exemption. The rule also describes how the
amount of exemption is calculated and other procedures used
in administering this exemption. The proposed rule consoli-
dates all the information necessary to understand and admin-
ister this property tax exemption. It provides information
vital to taxpayers and local taxing officials.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, fax,
or at the public meeting. Oral comments will be accepted at
the public meeting. A preliminary draft of the proposed
changes is available upon request. Written comments on
and/or requests for copies of the rule may be directed to Kim
M. Qually, Legislation and Policy, P.O. Box 47467, Olym-
pia, WA 98504-7467, phone (360) 664-0086, fax (360) 664-
0693.

Location and Date of Public Meeting: January 5, 2000,
at 9:30 a.m., Evergreen Plaza Building, 2nd Floor Confer-
ence Room, 711 Capitol Way South, Olympia, WA.

Assistance for Persons with Disabilities: Contact Ginny
Dale no later than ten days before the hearing date, TDD 1-
800-451-7985, or (360) 586-0721.

November 23, 1999

Claire Hesselholt

Rules Manager

Legislation and Policy Division

WSR 99-24-037
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed November 23, 1999, 3:15 p.m.]

Subject of Possible Rule Making: Revision of WAC
458-12-320 Timber and forest products—Ownership—
Roads; and repeal of WAC 458-12-315 Timber and forest
products—Valuation.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 84.04.080 Personal property, 84.33.040 Tim-
ber on privately owned or federally owned land exempted
from ad valorem taxation, 84.33.041 State excise tax on har-
vesters of timber imposed—Credit for county tax—Deposit
of moneys in timber distribution account—Earnings, and
84.33.074 Excise tax on harvesters of timber—Calculation of
tax by small harvesters—Election—Filing form.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Timber on publicly owned
land is exempt from property tax. However, when timber on
publicly owned land is sold by a governmental agency, it is
subject to personal property tax. The amount of personal
property tax paid on this public timber is used as a credit
towards any timber excise tax that is normally assessed on all
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timber harvested. Information now provided in WAC 458-
12-315 and 458-12-320 needs to be updated and should be
consolidated into a single rule. Related information now pro-
vided in PTB 97-1 (Procedure for assessment of state timber
sales) should also be incorporated to provide local taxing
officials and taxpayers with all the information they may
need relating to public timber sales in a single document. The
resulting rule will establish uniform procedures to be used in
determining the taxable value of timber sold by agencies of
state and local government separate from publicly owned
land. It will describe the origin and use of the state timber
sales adjustment table ("adjustment table” or "table"), the
affect road construction costs have on the true and fair value
of the timber, and the method used to determine the amount
of timber remaining from a sale on each January 1st assess-
ment date.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, fax,
or at the public meeting. Oral comments will be accepted at
the public meeting. A preliminary draft of the proposed
changes is available upon request. Written comments on
and/or requests for copies of the rule may be directed to Kim
M. Qually, Legislation and Policy, P.O. Box 47467, Olym-
pia, WA 98504-7467, phone (360) 664-0086, fax (360) 664-
0693.

Location and Date of Public Meeting: On January 6,
2000, at 9:30 a.m., Evergreen Plaza Building, Olympia,
Washington.

Assistance for Persons with Disabilities: Contact Ginny
Dale no later than ten days before the hearing date, TDD 1-
800-451-7985, or (360) 586-0721.

November 23, 1999
Claire Hesselholt
Rules Manager

Legislation and Policy Division

WSR 99-24-049
PREPROPOSAL STATEMENT OF INQUIRY
OFFICE OF THE

_ STATE TREASURER
(Local Government Investment Pool)
[Filed November 29, 1999, 8:34 a.m.)

Subject of Possible Rule Making: Local Government
Investment Pool (LGIP), modification of the rule that gov-
erns the reimbursement of expenses for the administration of
the LGIP.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 43.250 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To provide added clarity on

WSR 99-24-086

the rule that governs the reimbursement of expenses for the
administration of the LGIP.

Process for Developing New Rule: Agency study with
local government input into the rule development process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Primary contact: Gretchen Gale, Legal Counsel,
(360) 902-9093. Alternate contact: Doug Extine, Deputy
Treasurer, (360) 902-9012. Fax (360) 902-9044. Mailing
address: Office of the State Treasurer, P.O. Box 40200,
Olympia, WA 98504-0200.

November 29, 1999
Douglas D. Extine

Deputy Treasurer

WSR 99-24-086
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
LABOR AND INDUSTRIES

[Filed November 30, 1999, 10:31 am.]
Subject of Possible Rule Making: Innovations core
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.17.010, [49.17].040, and [49.17].050, and
section 218, chapter 309, Laws of 1999.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In 1999, the Washington
state legislature approved funding for a redesign of WISHA
safety and health rules. Innovations will contribute to safer
and more healthful workplaces in Washington by simplifying
the language of the rules and organizing them for ease of use.
The purpose of this project is to develop a user-friendly rule
book of core requirements that apply to most employers in
the state of Washington. We will organize the safety and
health rules that apply to most employers into one easy-to-
use rule book. We will not change or increase requirements
as part of this rule-making effort.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other state or federal agencies (other than OSHA)
are known that regulate this subject.

Process for Developing New Rule: Parties interested in
the formulation of these rules for proposal may contact the
individuals listed below. The public may also participate by
commenting after amendments are proposed by providing
written comments or giving oral testimony during the public
hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rowena Johnson, Project Manager,
phone (360) 902-5538, fax (360) 902-5529 or Alan Lundeen,
Technical Representative, phone (360) 902-4615, fax (360)
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902-5529, Department of Labor and Industries, WISHA Ser-
vices Division, P.O. Box 44635, Olympia, WA 98504-4635.

November 30, 1999
Gary Moore
Director

WSR 99-24-102
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed November 30, 1999, 4:38 p.m.]

Subject of Possible Rule Making: WAC 458-61-230
Bankruptcy.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.45.150.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Federal law preempts the
imposition of real estate excise tax on "a plan confirmed
under” Chapter 11 or Chapter 12 of the Bankruptcy Code. A
bankruptcy rule summarizing this preemption was adopted to
inform the counties and taxpayers of this federal law. The
current rule does not discuss the federal requirement that the
bankruptcy plan be confirmed. This failure to state that the
plan must be confirmed has misled some taxpayers and coun-
ties about how and when the tax is preempted by federal law.
We anticipate amending the current rule to eliminate this
confusion and clarify how and when the real estate excise tax
is preempted.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: This is not a subject of regulation, but tax exemption.
There is no other federal or state agency regulating this sub-
ject. We have reviewed and follow interpretations by the fed-
eral courts in directing the county agencies and taxpayers in
how this preemtion must be applied. The county offices pro-

" cessing this tax and the county treasurers will be invited to

participate in the rule-making process.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, fax,
or at the public meeting. Oral comments will be accepted at
the public meeting. A preliminary draft of the proposed
changes is available upon request. Written comments on
and/or requests for copies of the rule may be directed to Ed
Ratcliffe, Legislation and Policy, P.O. Box 47467, Olympia,
WA 98504-7467, phone (360) 586-3505, fax (360) 664-
0693.

Location and Date of Public Meeting: January 4, 2000,
at 1 p.m., Evergreen Plaza Building, 2nd Floor Conference
Room, 711 Capitol Way, Olympia, WA 98504.

Preproposal
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Assistance for Persons with Disabilities: Contact Ginny
Dale no later that ten days before the hearing date, TDD 1-
800-451-7985, or (360) 586-0721.

November 30, 1999

Claire Hesselholt

Rules Manager

Legislation and Policy Division

WSR 99-24-107
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed December 1, 1999, 8:36 a.m.}

Subject of Possible Rule Making: Chapter 16-70 WAC,
Animal disease—Reporting.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 16.36.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rule is necessary to carry
out the director's duties to protect animal health/public health
in the state. Some minor technical changes are necessary to
update the rule and the lists of diseases needs to be amended
to bring them up to date. The additional reporting require-
ments of the USDA-APHIS, VS, National Animal Health
Reporting System program requires modification of the
reportable disease lists.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: USDA, Animal and Plant Health Inspection Service,
Veterinary Services, National Animal Health Reporting Sys-
tem. RCW 16.36.100 authorizes the director of WSDA to
cooperate with agencies of Washington, other states and the
federal government. A general agreement with USDA -
APHIS, VS delineates each agency's responsibilities.

Process for Developing New Rule: The Washington
State Department of Agriculture has met with interested par-
ties and industry stakeholders to discuss this proposal. Any-
one wishing to receive more information on the proposed rule
should contact the department using the information listed
below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dr. Robert W. Mead, State Veterinar-
ian, Washington State Department of Agriculture, Food
Safety/Animal Health Division, P.O. Box 42577, Olympia,
WA 98504-2577, (360) 902-1881, fax (360) 902-2087, e-
mail rmead @agr.wa.gov.

December 1, 1999
Candace Jacobs

Assistant Director
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WSR 99-24-108
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed December 1, 1999, 8:37 am.}

Subject of Possible Rule Making: Chapter 16-74 WAC,
Livestock testing—Duties of owners.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 16.36.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These rules are necessary to
provide control, surveillance and eradication of important
animal diseases with public health implications. They also
require safe working conditions for the animal health pro-
gram staff and for animals being handled and tested.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: USDA, Animal and Plant Health Inspection Service,
Veterinary Services. Food Safety Program in WSDA's Food
Safety and Animal Health Division. RCW 16.36.100 autho-
rizes the director of WSDA to cooperate with agencies of
Washington, other states and the federal government. A gen-
eral cooperative agreement with USDA-APHIS, VS delin-
eates each agency's responsibilities.

Process for Developing New Rule: The Washington
State Department of Agriculture has met with interested par-
ties and industry stakeholder to discuss this proposal. Any-
one wishing to receive more information on the proposed rule
should contact the department using the information listed
below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dr. Kathleen Connell, Assistant State
Veterinarian, Washington State Department of Agriculture,
Food Safety/Animal Health Division, P.O. Box 42571,
Olympia, WA 98504-2577, (360) 902-1878, fax (360) 902-
2087, e-mail kconnell @agr.wa.gov.

November 30, 1999
Candace Jacobs

Assistant Director

WSR 99-24-109
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed December 1, 1999, 8:39 a.m.}

Subject of Possible Rule Making: Chapter 16-80 WAC,
Pseudorabies in swine.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 16.36.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These rules are necessary to
provide control, surveillance and eradication of an important
swine disease.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: USDA, Animal and Plant Health Inspection Services,
Veterinary Services. RCW 16.36.100 authorizes the director

WSR 99-24-128

of WSDA to cooperate with agencies of Washington, other
states and the federal government. A general cooperative
agreement with USDA-APHIS, VS delineates each agency's
responsibilities.

Process for Developing New Rule: The Washington
State Department of Agriculture has met with interested par-
ties and industry stakeholders to discuss this proposal. Any-
one wishing to receive more information on the proposed rule
should contact the department using the information listed
below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dr. Kathleen Connell, Assistant State
Veterinarian, Washington State Department of Agriculture,
Food Safety/Animal Health Division, P.O. Box 42577,
Olympia, WA 98504-2577, (360) 902-1878, fax (360) 902-
2087, e-mail kconnell @agr.wa.gov.

November 30, 1999
Candace Jacobs
Assistant Director

WSR 99-24-128
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed December 1, 1999, 11:19 am.}

Subject of Possible Rule Making: ESA is adding an
additional 20% work expense deduction in addition to the
50% earned income incentive already in place for
TANF/SFA/GA programs. The 20% work expense deduc-
tion promotes self-sufficiency and is a work incentive. The
inclusion of GA program is in keeping with the program sim-
plification mandate from Governor Locke. Maximum earned
income limits for TANF/SFA programs will be increased to
account for the additional 20% work expense deduction. We
intend to amend WAC 388-450-0170 and 388-478-0035. We
will repeal WAC 388-450-0175.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Statutory authority for Economic Service Adminis-
tration to adopt, amend or repeal rules are found in RCW
74.04.050 and 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: By giving TANF/SFA cli-
ents an additional 20% work expense education TANF/SFA
clients will net more of their eamned income. This will pro-
mote self-sufficiency and incentive to work. The current
earned income cut-off standards will also be increased to
account for the 20% work expense deduction. In keeping
with Governor Locke's Executive Order on regulatory
improvement we will apply TANF income budgeting rules to
the GA program.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rule(s). Anyone inter-
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ested in participating should contact the staff person indi-
cated below. After the rule(s) is drafted, DSHS will file a
copy with the Office of the Code Reviser with a notice of pro-
posed rule making, and send a copy to everyone currently on
the mailing list and anyone else who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. To have your name added to the list of interested
parties to receive mailing and meeting announcements, con-
tact Carole McRae, Program Manager, Economic Services
Administration, Division of Assistance Programs, P.O. Box
45470, Lacey, WA 98504, phone (360) 413-3074, fax (360)
413-3493, e-mail mcraeca@DSHS.WA.GOV.

December 1, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 99-24-129
PREPROPOSAL STATEMENT OF INQUIRY

PARKS AND RECREATION
COMMISSION
[Filed December 1, 1999, 11:21 a.m.}

Subject of Possible Rule Making:
WAC, Public use of state park areas.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 79A.05 RCW, Parks and Recreation Com-
mission.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: State parks has determined
there is an ongoing need for a biennial review of this chapter
of administrative rules, which governs the public use of state
park areas. The chapter will be reviewed for clarity, gram-
mar, efficiency and effectiveness in meeting the needs of all
state park visitors, the general public, and the agency staff
responsible for park management. During the current review
period, staff have determined there may be a need for
changes in definitions, swim beach rules, and public assem-
bly sections. Other changes, additions, and deletions to the
chapter may be identified during the review.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: There are no other agencies identified as regulating the
subject matter under review in this chapter.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. To request additional information or to comment in
writing, contact Pamela McConkey, Washington State Parks,
P.O. Box 42650, Olympia, WA 98504-2650, phone (360)
902-8595, fax (360) 586-5875, e-mail pamm @ parks.wa.gov.

November 30, 1999
Jim French

Chapter 352-32

Senior Policy Advisor

Preproposal
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WSR 99-24-135
PREPROPOSAL STATEMENT OF INQUIRY
EMPLOYMENT SECURITY DEPARTMENT
[Filed December 1, 1999, 11:40 a.m.]

Subject of Possible Rule Making: Adopt rules that clar-
ify requirements for employees of temporary help agencies
while on assignment and between assignments; define the
circumstances under which an employer attachment exists
between the worker and the temporary help agency; and clar-
ify conditions under which the temporary services employer
is eligible for relief of benefit charges.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 50.12.010 Commissioner’s duties and powers,
50.12.040 Rule-making authority, and 50.20.010 Benefit eli-
gibility conditions.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: RCW 50.04.245 was passed
by the legislature in 1995; it provides that individuals per-
forming work for a third party under a contract with a tempo-
rary services agency or similar firm are deemed employees of
that temporary services agency. The statute is silent regard-
ing the conditions and circumstances under which that
employee relationship terminates, and does not specifically
address how RCW 50.20.050, 50.20.060 and 50.20.080 shall
be applied to such individuals. The rules will clarify the
department’s policy regarding availability requirements for
employees of temporary help agencies and the conditions
under which such agencies are eligible for relief of benefit
charges.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Labor reviews the
state’s administration of the unemployment insurance pro-
gram to ensure conformity to federal statutes and regulations.
The state has broad flexibility in the implementation of
unemployment insurance laws as long as conformity is main-
tained. The proposed regulations will be shared with
USDOL Region X staff prior to adoption.

Process for Developing New Rule: The department will
conduct informal public meetings with interested individuals
and stakeholders to gather their input and comments during
the development of these regulations.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Persons interested in attending public meetings o
discuss the proposed regulations should contact Juanita
Myers, Program Coordinator, Unemployment Insurance
Division, P.O. Box 9046, Olympia, WA 98507-9046, phone
(360) 902-9665, fax (360) 902-9799, e-mail jmyers@esd.
wa.gov. :

November 22, 1999
Carver Gayton

Commissioner
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WSR 99-24-058
EXPEDITED REPEAL
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Securities Division)

[Filed November 29, 1999, 11:34 am.]

The Following Sections are Proposed for Expedited
Repeal: Chapter 460-46A WAC, Corporate limited offering
exemption (CLOE).

Rules Proposed for Expedited Repeal Meet the Follow-
ing Criteria: Rule is no longer necessary because of changed
circumstances.

Any person who objects to the repeal of the rule must file
a written objection to the repeal within thirty days after pub-
lication of this preproposal statement of inquiry.

Address Your Objection to: William M. Beatty, Depart-
ment of Financial Institutions, Securities Division, P.O. Box
9033, Olympia, WA 98507-9033, e-mail bbeatty @dfi.wa.
gov, fax (360) 704-6923.

Reason the Expedited Repeal of the Rule is Appropriate:
The Securities Division has received very few filings pursu-
ant to this chapter since the 1988 adoption of the small com-
pany offering registration (SCOR) program of chapter 460-
17A WAC. SCOR is superior in many ways to CLOE. The
permitted offering amount is higher, there are no limitations
on the number of investors, and the SCOR Form is a univer-
sal form accepted in approximately 47 states. Recent revi-
sions to the SOCR Form incorporate several features from
the CLOE Form that further increase the attractive and use-

b
&
=
=
L —
=
a
&

fulness of the SCOR Form.
November 19, 1999
Deborah R. Bortner
Director of Securities
REPEALER

The following chapter of the Washington Administrative
Code is repealed:

Chapter 460-46A WAC  Corporate limited offering
exemption.

[1] Expedited Repeal
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WSR 99-23-067
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed November 15, 1999, 1:39 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
24-093.

Title of Rule: Erganomics. .

Purpose: BACKGROUND: Work-related musculoskeletal
disorders (WMSDs) are among the most common and costly
occupational injuries and illnesses in the United States and
Washington state. Nontraumatic soft tissue WMSDs such as
tendinitis, carpal tunnel syndrome and low back disorders
(but not including injuries from slips, trips, falls, motor vehi-
cle accidents or being struck by or caught in objects) alone
account for 32% of all workers’ compensation claims
accepted by L&I and 46% of all claim costs. There are over
50,000 such claims per year.

There is strong scientific evidence that workers doing
jobs and tasks with known risk factors are exposed to pre-
ventable hazards for WMSDs. For example, the National
Institute for Occupational Safety and Health has recently
evaluated more than 2000 scientific publications and
reviewed 600 epidemiological studies in detail, concluding "a
substantial body of credible epidemiologic research provides
strong evidence of an association between musculoskeletal
disorders and certain work-related physical factors when
there are high levels of exposure and especially in combina-
tion with exposure to more than one physical factor (e.g.
repetitive lifting of heavy objects in extreme or awkward pos-
tures)." There is also evidence that applying the principles
and tools of ergonomics to these hazards can effectively
reduce these risks and thereby prevent many WMSDs. For
example, the Government Accounting Office recently con-
cluded that "Our work has demonstrated that employers can
reduce these costs and injuries and thereby improve
employee health and morale, as well as productivity and
product quality... We found that these effects do not neces-
sarily have to involve costly or complicated processes or
reduction measures, because employers were able to achieve
results through a variety of simple, flexible approaches.”

WISHA's previous enforcement efforts to reduce
WMSD hazards have relied upon WAC 296-24-040 Accident
prevention programs and WAC 296-24-073 Safe place stan-
dards. This has not been sufficient. In the 1980s, L&I recog-
nized the need to provide information and technical assis-
tance to employers to help reduce WMSD hazards. L&l
efforts to assist with voluntary reduction of these WMSD
hazards have included publication of guidelines and other
informational material, free on-site consultation, workshops,
research and other forms of technical assistance. After ten
years of such efforts L&I surveyed more than 5,000 employ-
ers and determined that 60% of employers still report no
efforts to reduce WMSD hazards. Even among those
employers who recognize WMSD hazards in their work-
places, 40% report no efforts to reduce them. L&I has con-
cluded that a specific ergonomics regulation is necessary to
supplement these other activities.

[11]

WSR 99-23-067

The proposal will add requirements to reduce hazards for
WMSDs in chapter 296-62 WAC, through the creation of a
new part A-1.

RULE DEVELOPMENT: Rule development conferences
were held throughout the state with feedback being received
from more than 500 participants. An advisory committee
was formed to seek guidance on content of the rule. The
committee consisted of 30 members who were representa-
tives from large and small businesses, labor, safety and health
professionals, and the medical community. The advisory
committee held full day meetings seven times from February
1999 through June 1999. Following these meetings, a "tool-
box" committee was formed to assist L&I and the employer
community in creating resource and guidance materials with
regard to reducing hazards for WMSDs. A second advisory
committee was created as a subcommittee of the Construc-
tion Advisory Committee to provide additional assistance in
this process. The focus of this subcommittee was on how to
reduce hazards for WMSDs within construction industries.
In addition, minutes from advisory committee meetings and
periodic updates were placed on L&I's website as well as
mailed to a list of over 700 who had indicated interest in this
process.

SUMMARY OF PROPOSED NEW REQUIREMENTS: For
WAC 296-62-051 Part A-1, Ergonomics, WISHA’s pro-
posal includes the following:

. The rule is written in a user-friendly question and
answer format.

. Most employers will only have to do a quick review to
determine if they are covered by the rule.

. To determine if the rule applies, easy to understand cri-
teria are provided to identify tasks in the caution zone.
"Caution zone jobs" will require further analysis,
awareness education, and a determination if there are
hazards that must be reduced.

. Offers employers a choice between a general perfor-
mance approach or specific performance approach to
reduce hazards to be in compliance with the rule.
Employers may either establish methods and criteria
for the identification and reduction of hazards or use
specific criteria identified in the rule.

. Allows for existing alternative ergonomics’ programs
to comply with the proposed requirements if employers
can demonstrate their method is as effective as the
requirements of the rule in reducing hazards for
WMSDs, and providing for employee education, train-
ing and participation.

. Includes an implementation schedule, which allows
employers ample time to prepare for compliance, espe-
cially small businesses.

. Sets modest education requirements for employees and
their supervisors in jobs that have clearly identified
potential hazards for WMSDs.

. Identifies four basic elements the awareness education
must contain.

. Encourages employee participation in the analysis of
"caution zone jobs" and measures to reduce them.

. Provides an appendix with hazard reduction criteria for
the employers choosing the specific performance

Proposed

PROPOSED
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approach. Also provides information outlining a plan
for what L&I will do to assist employers.

DESCRIPTION OF NEW SECTIONS WITHIN chapter 296-
62 WAC, Part A-1 WAC 296-62-051 Ergonomics. The
proposal adds WAC 296-62-051 through 296-62-05176 as
a new Part A-1 to the General Occupational Health Stan-
dards.

Part 1

WAC 296-62-05101 What is the purpose of this rule?
The proposed rule contains three parts. Part 1 provides a
quick way for employers to know if they are covered by the
rule. Employers covered by the rule are only those with jobs
that may have hazards for WMSDs. Part 2 requires that
employers with covered jobs analyze them to determine
whether WMSD hazards are present. It includes education
requirements for employees and their supervisors. Employ-
ers are provided a choice of a general performance approach
or a specific performance approach for reducing WMSD haz-
ards. Part 3 provides a schedule for when employers must be
in compliance and a plan for what L&I will do to assist
employers. It also contains an appendix for reducing hazards
using specified criteria for employers choosing the specific
performance approach.

The proposal creates new requirements for the reduction
of employee exposure to identified hazards that may cause or
aggravate WMSDs. Employers will be required to find and
fix these hazards. The rule is designed to prevent soft tissue
WMSDs, not including those injuries from slips, trips, falls,
motor vehicle accidents or being struck by objects. There are
no requirements for medical management and employers will
not be considered in violation solely from an employee
developing a WMSD.

WAC 296-62-05103 Which employers are covered by
this rule? The proposed rule only applies to employers hav-
ing one or more "caution zone jobs." These are defined as
any job or task where an employee’s typical work includes
any of a set of physical risk factors listed in the rule.

WAC 296-62-05105 What is a "caution zone job?"
Employers having "caution zone jobs" must analyze them to
see if they have WMSD hazards and must comply with pro-
visions in the rule for employee education, employee
involvement, and hazard reduction. "Caution zone jobs" can
be identified using the list of physical risk factors to make a
reasonable determination if they exist. "Caution zone jobs"
are not prohibited.

Part 2

WAC 296-62-05110 When do employers’ existing
ergonomics activities comply with this rule? The proposal
allows for existing alternative ergonomics' programs to com-
ply with the proposed requirements if employers can demon-
strate their method is as effective as the requirements of the
rule in reducing hazards for WMSDs, and providing for
employee education, training and participation.

WAC 296-62-05120 Which employees must receive
ergonomics awareness education and when? The proposal

Proposed
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requires basic awareness education be provided to employees
and their supervisors in "caution zone jobs" at least every
three years. It also requires that employees assigned to work
or supervise a "caution zone job" receive the initial education
within 30 days of assignment if it has not occurred previously
within the 3-year period.

WAC 296-62-05122 What must be included in ergo-
nomics awareness education? The proposal identifies the
content of subjects to be included in the ergonomics aware-
ness education. It is anticipated this required training for
identified employees and their supervisors will be a modest
time commitment. The subjects to be included are: Work-
related causes of musculoskeletal disorders, types, symptoms
and consequences of WMSDs with the focus on early report-
ing, information on identifying hazards for WMSDs and
common measures to reduce them, and the requirements of
the rule.

WAC 296-62-05130 What options do employers have
for analyzing and reducing WMSD hazards? The pro-
posal requires that covered employers determine if "caution
zone jobs" have hazards for WMSDs and to reduce those haz-
ards identified. Employers may choose either a general per-
formance approach or a specific performance approach. Both
approaches require that "caution zone jobs" be analyzed
using a systematic method to include identified factors. Indi-
viduals responsible for the analysis must know how to use the
method effectively and be informed of requirements of the
rule. In choosing measures to reduce hazards for WMSDs,
engineering or administrative methods are preferred over
individual work practice or personal protective equipment.
Measures to reduce WMSDs that include job or work prac-
tice changes must be accompanied by job specific training.

. The general performance approach requires that
employers reduce all hazards for WMSDs below crite-
ria chosen by the employer or reduce them to the
degree feasible. The general performance approach
does not require a written program. Under this
approach employers must be able to demonstrate how
they analyzed "caution zone jobs," identified hazards,
what jobs are affected and how hazards were reduced.

. The specific performance approach requires that "cau-
tion zone jobs" be analyzed to determine if any physi-
cal risk factors exceed the criteria in Appendix B. If so,
the employer must reduce those hazards below the cri-
teria identified or to the degree feasible. There is no
written program requirement. Instead the employer
must be able to demonstrate that the hazards identified
have been reduced below the criteria provided in
Appendix B.

WAC 296-62-05140 How must employees be kept
involved and informed? The proposal requires employers
provide for and encourage employee involvement in the anal-
ysis of "caution zone jobs" and measures to reduce identified
hazards. The proposal also requires that employers with 11
or more employees who are required to have a safety commit-
tee (WAC 296-24-045), involve the committee in choosing
the methods used for the employee participation. In addition,
the proposal requires employers share with safety committees
(WAC 296-24-045) or during safety meetings, the require-
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ments of the rule, what jobs were identified with "caution
zone tasks," the results of any hazard analysis, and measures
used to reduce those hazards. The proposal also requires that
employers review their ergonomics activities at least annu-
ally for effectiveness with the safety committees where one is
required or ensure an equal means of employee involvement.

WAC 296-62-05150 How are terms and phrases used
in this rule? The proposal defines the following key terms

used in this rule for ease of understanding.
. ANSI S$3.34-1986 (R1997) Hand Arm Vibration Stan-

dards
. "Caution Zone Jobs"
. Department of Energy ErgoEASER
. Ergonomics

. Intensive Keying

. Jobs Strain Index

. Liberty Mutual Manual Handling Tables

. NIOSH Lifting Equation, 1991

. Recovery Cycles

. Typical Work

. UAW-GM Risk Factor Checklists

. Work-Related Musculoskeletal Disorders (WMSDs)

Part 3

WAC 296-62-05160 When must employers comply
with this rule? The proposal includes a table for employers
to determine effective and completion dates for rule require-
ments. The proposed rule is phased in by industry groups,
employer size, and major requirements of the rule.

Note: Help for employers in implementing the rule.

The proposal identifies activities L&I will undertake to
assist employers with compliance of the rule. These efforts
are intended to be part of an overall implementation plan
which will encourage employer and employee organizations
to assist L&I in providing guides and models, industry best
practices, testing of this information and be a clearinghouse
for information regarding ergonomics assistance. After rule
adoption, L&I will also identify voluntary Demonstration
Employers who will work with L&I to test and improve
guidelines, best practices and inspection policies and proce-
dures as they are developed.

WAC 296-62-05170 Appendices.

WAC 296-62-05172 Appendix A: Ilustrations of
physical risk factors. The proposal includes illustrations
showing common examples of postures and positions
(including pinching, grasping, and using your hand or knee as
a hammer). These examples are intended to help employers
identify "caution zone jobs" quickly.

WAC 296-62-05174 Appendix B: Criteria for analyz-
ing and reducing WMSD hazards for employers who
choose the Specific Performance Approach. The proposal
includes an analysis tool when using the specific perfor-
mance approach to determine if a WMSD hazard exists. It
includes illustrations so employers can easily identify if a
hazard exists. In addition, the proposal includes steps an
employer needs to follow when jobs with "caution zone jobs"
that include heavy or frequent lifting are identified. This
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includes two charts. The proposal also includes a chart show-
ing how to know when vibration hazards need to be reduced.

WAC 296-62-05176 Appendix C: Standard Industry
Classification (SIC) Codes. The proposal includes a table
which identifies what industries are included in the SIC codes
noted in the implementation schedule.

Ergonomics Rule: Economic Summary

BACKGROUND: Work-related musculoskeletal disorders
(WMSDs) are a major contributor to workers' compensation
claims, lost workdays and pain and suffering. Musculoskele-
tal (muscle, bone and connecting tissues) injuries and illness
are often referred to as cumulative trauma disorders, repeti-
tive motion disorders, or occupational overuse syndromes.
Many employers and employees are unaware of either the
risks, or the solutions for WMSDs.

The proposed rule focuses only on risk factors for the
largest category of WMSDs, called nontraumatic soft tissue
disorders, excluding those injuries from slips, trips, falls,
motor vehicle accidents or being struck by or caught in
objects, (referred to as WMSDs in the remainder of this doc-
ument). These disorders are often caused or aggravated by
awkward postures; high hand force; highly repetitive motion;
repeated impact; heavy, frequent or awkward lifting, and
moderate to high vibration. They are often found in jobs
characterized by repetitious work or manual materials han-
dling. The state of Washington Industrial Insurance Fund
(hereafter referred as the state fund) pays approximately $288
million in WMSD claims every year. In addition, a low esti-
mate of the cost of compensable WMSD claims among self-
insured employers is approximately $52 million every year.
In other words total direct costs from WMSD generated
insurance claims is at least $340 million per year. The total
cost of WMSD injuries to the residents of Washington state is
actually much higher than the above figure, as insurance pay-
ments from the state fund and self-insurers do not fully com-
pensate workers for lost time and income. In addition there is
evidence that workers make sizable out of pocket payments
to treat WMSDs (Morse, et al, 1998). Finally, there are siz-
able indirect costs associated with WMSDs. The indirect
costs, that are the consequence of WMSDs, are borne by the
employer in the form of higher absenteeism, turnover and
replacement training costs as well as lower overall productiv-
ity. Indirect costs are also borne by the employee afflicted
with a serious WMSD in the form of reduced long term earn-
ing potential and family stability. Indirect cost estimates
range from 0.5 to 20 times direct costs, depending on the
investigator and the type of injury being studied, with a
median value of 4.1 times direct costs (Andreoni, 1986).

Presently, the state of Washington has no specific regu-
lations requiring active identification and control of WMSD
risk factors. General regulations requiring an effective acci-
dent prevention program and the maintenance of a safe work-
place apply to the prevention of WMSD hazards, but they
have proven insufficient. An ergonomics rule would provide
greater incentives for the identification and control of muscu-
loskeletal hazards in the workplace.

The proposed rule will apply only to employers with jobs
having certain risk factors for WMSDs. In the proposed rule
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these jobs are designated "caution zone jobs." The employer
is expected to make a reasonable determination whether this
rule applies. Only employers with “caution zone jobs" must
comply with Part 2 of the rule. Employers with "caution zone
jobs" must provide ergonomics awareness education for
workers in those jobs, analyze the "caution zone jobs" for
WMSD hazards and reduce exposure to identified hazards.
Employers may avoid the job analysis step by directly fixing
their "caution zone jobs." The rule is to be phased in over a
six-year period, beginning first with employers classified in
selected Standard Industrial Classification codes (152, 174,
175, 176, 177, 242, 411, 421, 451, 541, 734 and 805) and
having fifty or more employees.

The Regulatory Fairness Act (RFA), chapter 19.85
RCW, requires that the economic impact of proposed regula-
tions on small businesses must be examined relative to their
impact on large businesses. The term small business is
defined as a business entity that has the purpose of making a
profit and has fifty or fewer employees. If a rule results in a
disproportionately large impact on small business the RFA
requires that mitigation efforts be undertaken. The depart-
ment anticipates that the average business compliance cost
for the rule will exceed the SBEIS minor cost threshold(s).

The small business economic impact statement does not
address the current burden of WMSDs, or the anticipated bur-
den under the proposed rule, and is not a cost-benefit analy-
sis. Occupational injury and illness due to WMSDs account
for 32% of all state fund accepted claims and 20 million lost
workdays from 1990-1997. Prior research shows that
WMSDs addressed by the proposed rule are spread through-
out Washington industries. Risk factors for these WMSDs
are pervasive across all types and sizes of Washington’s
industries. The proposed ergonomics rule is designed to
reduce WMSD hazards, WMSD claims and the associated
direct and indirect costs of WMSDs. The direct cost of
WMSDs is over $340 million per year. The department
anticipates that benefits, in the form of a reduction in
WMSDs, will significantly exceed the compliance costs pre-
sented in this analysis.

METHODS: A survey undertaken by the safety and health
assessment and research for prevention program (SHARP) of
L&I in the summer of 1998 was designed to obtain informa-
tion on exposures of workers to a set of specific risk factors
for WMSD. Firms were asked to report the number of work-
ers exposed to each risk factor for less than two hours, two-
four hours and for more than four hours. This source allowed
us to estimate the proportion of the workforce in each indus-
try which was exposed to each risk factor for more than two
hours (Level 2) and the proportion exposed for more than
four hours (Level 3).

To determine the anticipated cost imposed by the ergo-
nomics rule on Washington businesses a telephone survey
was developed and administered by L&I in the summer of
1999 (second survey). The survey elicited information from
a sample of businesses across many industries. The survey
contained questions about WMSD hazards, time and costs
incurred to identify jobs with hazards, and implementation of
control strategies and training programs. The proportion of
firms’ already implementing controls and the costs per
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employee for each element were estimated. To help estimate
the costs in each industry to achieve an acceptable degree of
hazard reduction, data was obtained from the Occupational
Safety and Health Administration (OSHA). The OSHA esti-
mates, made in 1995, constitute the most comprehensive evi-
dence on ergonomic control costs. They are based on an
extensive study of industrial scenarios, provided by ergono-
mists, to represent a wide range of industrial occupations.

In order to obtain the fraction of the workforce exposed
to any or all of the risk factors, fractions exposed to separate
risk factors were combined. The fractions of the workforce
exposed to each separate risk factor are likely to overlap, but
we assumed uniform distribution of risks throughout the
workforce. Therefore, our method overestimates the total
exposed population and the associated costs which busi-
nesses will incur in controlling exposures to WMSD.

For each one-digit SIC and for both small and large busi-
nesses, estimates of the total workforce exposure to WMSD
risks for two or more hours and four or more hours were
made. These, combined with the per employee cost data
obtained from the second survey and from OSHA, allow us to
calculate total cost estimates for each element of the ergo-
nomics rule.

RESULTS AND DISCUSSION: Results were reported at the
most detailed level possible given the best available evi-
dence. Costs in each component were annualized and dis-
counted to reflect present value. Results are summarized for
each component of the rule as they apply to certain popula-
tions.

Rule Review Costs: The department projects that there
will be some costs for the time it takes employers to become
familiar with the proposed ergonomics rule and the time
required to present the rule to their company’s safety commit-
tees. These costs are anticipated to be one-time costs and will
occur primarily during the rule’s phase-in period. Rule
review costs are estimated at $1.87 million for small busi-
nesses and $0.76 million for large businesses. Expressed on
a per employee basis the one time cost is $1.79 for small busi-
nesses and $0.48 for large businesses.

Job Tdentification and Job Analysis: The department
anticipates that most employers will perform a quick and
inexpensive step to determine whether or not they are cov-
ered by the rule. This identification time is estimated at five
minutes per job where WMSD hazards may exist. Identifica-
tion costs are estimated at $0.39 per employee for small
employers and $0.22 for large employers per year. For those
employers having "caution zone jobs" (Level 2), employers
are expected to conduct a more detailed job analysis. It is
estimated that because the ergonomic solutions for many jobs
are straightforward, employers will decide to fix 30% of the
caution zone without the need for job analysis. Total costs of
Job analysis were determined by applying the applicable pop-
ulation times the total estimated assessment time and wages
for job hazard analysis. Annual costs per employee averaged
$0.88 for small businesses and $1.16 for large businesses.

Engineering and Administrative Controls: For jobs
identified as WMSD hazard (Level 3) jobs employers will be
required to take control steps to reduce the exposure. Typi-
cally engineering or administrative controls steps will be nec-
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essary to reduce the hazard. The OSHA estimated control
costs, expressed on a per employee basis (1999 dollars), were
multiplied by the number of jobs with WMSD hazards.
Annual engineering and administrative control costs per
employee averaged $18.46 for small businesses and $20.65
for large businesses.

Personal Protective Equipment Costs: A fall back
approach for controlling workplace ergonomics hazards is to
use personal protective equipment (PPE). Estimated PPE
costs were multiplied times the number of jobs with WMSD
hazards. The annual PPE cost per employee averaged $0.16
for small businesses and $0.24 for all large businesses.

Basic Awareness Education: Employers with "caution
zone jobs" must provide basic ergonomics awareness educa-
tion. Estimates of educational awareness cost were aggre-
gates of cost for employee and cost of supervisor and trainer
time. Basic ergonomics awareness education costs per
employee were estimated to be $1.87 for all small businesses
and $1.73 for all large businesses.

Hazardous Job Training: Employees working in jobs
with WMSD hazards will be required to be trained on job-
based ergonomic hazards. Estimates of specific training cost
were aggregates of cost for employee training time and
instructor time. Annual per employee hazard job training
costs were estimated to be $1.86 for all small businesses and
$1.24 for all large businesses.

Training the Trainer: For those conducting job analy-
sis and hazardous job training sessions, some level of
advanced training will be necessary. These costs were com-
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posed of personnel time and a class cost. Annuals per
employee training costs were estimated to be $3.00 for all
small businesses and $0.97 for all large businesses.

Managerial and Administrative Costs: No record-
keeping is required under the rule. However, employers must
be able to demonstrate various elements of compliance.
Associated costs were estimated from responses to the 1999
L&I survey described above, regarding personnel managing
ergonomics programs and percent of time spent on ergonom-
ics. Small employer managers spent roughly half the time of
large employers on ergonomic related issues. Annual per
employee managerial and administrative costs were $3.06 for
small businesses and $1.37 for large.

Total Estimated Annual Costs, Per Employee Costs
and Costs as a Percent of Sales: Total costs for the pro-
posed rule, and costs per employee were estimated by com-
bining the nine cost subcomponents presented above. Results
are presented in Summary Table 1. Total annual compliance
costs for small, large and all businesses are estimated at $32.9
million, $44.2 million and $77.1 million dollars respectively.
On a per employee basis the average annual costs are $31.47

for small businesses and $28.03 for large businesses and.

$29.40 for all businesses. Total costs and costs as a percent
of sales by industrial category are provided in Summary
Table 2. The results show that compliance costs are no more
than 0.14% of sales for any single industrial category (small
business in SIC1). Additional cost information is available in
the full SBEIS.

Summary Table 1. Annual cost of the proposed ergonomics rule in each component category

Ergonomics Rule Small business Large business All businesses
Total Cost per emp. Total Cost per emp. Total Cost per emp.
Cost Module
Rule Review $1,873,229 $1.79 $756,094 $.048 $2,629,323 $1.00
Job 1D $406,834 $0.39 $343,828 $0.22 $750,662 $0.29
Job analysis $919,534 $0.88 $1,828,192 $1.16 $2,747,726 $1.05
Eng/Admin. Control $19,318,843 $18.46 $32,529,031 $20.65 $51,847,874 $19.78
PPE $169,046 $0.16 $376,583 $0.24 $545,628 $0.21
Awareness educate $1,959,468 $1.87 $2,730,970 $1.73 $4,690,437 $1.79
Haz. Job training $1,944,774 $1.86 $1,951,656 $1.24 $3,896,430 $1.49
Training the trainer $3,143,009 $3.00 $1,479,113 $0.94 $4,622,122 $1.76
Mang. Cost $3,197,527 $3.06 $2,158,640 $1.37 $5,356,167 $2.04
Total Estimated Cost $32,932,263 $31.47 $44,154,107 $28.03 $77,086,370 $29.40
Summary Table 2. Annual costs and percent of sales by
industrial category
SIC Industry Small Business Large Business All Businesses
Total cost % of sales Total costs % of sales Total cost % of sales
0 AGRICULTURE AND FORESTRY $3,782,287 0.141% $898,782 0.065% $4,681,069 0.115%
1 MINING AND CONSTRUCTION $10,893,303 0.098% $5,605,718 0.045% $16,499,021 0.070%
2 MANUFACTURING: NONDURABLE $1,000,314 0.031% $3,761,103 0.011% $4,761,416 0.013%
3 MANUFACTURING: DURABLE $1,013,068 0.029% $9,207,667 0.017% $10,220,735 0.017%
4 TRANSPORTATION & PUBLIC UTIL $1,805,716 0.073% $5,957,881 0.056% $7,763,597 0.059%
5 WHOLESALE TRADE $6,921,102 0.025% $8,167,210 0.009% $15,088,312 0.012%
6 RETAIL TRADE $1,265,154 0.029% $1,353,776 0.008% $2,618,929 0.013%
7 GENERAL SERVICES $2,143,929 0.027% $3,398,294 0.021% $5,542,223 0.023%
8 PROFESSIONAL SERVICES $3,919,762 0.038% $5,696,970 0.035% $9,616,732 0.036%
[5] Proposed
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9 PUBLIC ADMINISTRATION $187,629 *

SUM $32,932,263

0.0447 %

$106,707 *
$44,154,107 0.0170%

$294,336 *
$77,086,370 0.0232%

* Gross business sales not available for SIC 9

" CONCLUSION: The proposed ergonomics rule requires
employers with "caution zone jobs" to ensure educational
awareness programs on ergonomic risks, signs and symptoms
of WMSDs and on elements of the ergonomics rule.
Employers with hazardous jobs are expected to eliminate or
reduce hazards for employees who are exposed.

Using a combination of information from the SHARP,
L&I employer surveys, OSHA and various labor market
sources, the Department of Labor and Industries concludes
that the ergonomics rule will not have a disproportionate
impact to small employers. The department has found that
the per employee compliance costs are approximately 10%
higher for small employers relative to large employers and
does not consider differences large enough to be indicative of
disproportionate impact. Identification and analysis, training
and awareness all pose relatively small costs. The largest
cost component is due to ergonomic controls that only
employers with WMSD hazard jobs would be expected to
sustain. '

The methods used in this analysis did not take into
account any of the potential benefits of the proposed ergo-
nomics rule. Each WMSD claim costs the state fund an aver-
age of $5,462. Each case represents higher premium costs for
employers, additional noninsurance costs, and as well as pain
and suffering borne by those with WMSD injuries. Many
cases will be prevented through the proper application of
ergonomics awareness education and controls. A subsequent
cost-benefit analysis will estimate compliance cost of the
proposed rule relative to expected benefits.

Despite little evidence that the ergonomics rule will have
a disproportiohate impact on small employers, the depart-
ment recognizes that small businesses face inherent disad-
vantages which might not be fully demonstrated in this anal-
ysis. Therefore, the department concludes that a prudent
approach to the rule is to make special allowances for poten-
tial impacts on small business. Mitigation of costs is planned
in three ways. First, as discussed in this report, there will be a
phase-in period, which includes delayed enforcement for
small businesses. The department intends to undertake sub-
stantial efforts to provide assistance for small businesses in
preparing for the rule during this phase-in. Second, under the
rule employers will have the option of following specific
compliance criteria laid out by the department for identifying
and reducing WMSD hazards, or developing and using their
own compliance criteria which is tailored to the employers’
worksite and needs. Third, the department’s method of
assessing penalties for violations of rules allows a very sub-
stantial penalty reduction for small employers.

Statutory Authority for Adoption: RCW 49.17.010,
[49.171.040., [49.17].050.

Statute Being Implemented: Chapter 49.17 RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, Tumwater, (360) 902-5530; Implementation
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and Enforcement: Michael A. Silverstein, Tumwater, (360)
902-5495.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated’
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: Pro-
posal adds a new section A-1 to chapter 296-62 WAC.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

BACKGROUND: Work-related musculoskeletal disorders
(WMSDs) are a major contributor to workers compensation
claims, lost workdays and worker pain and suffering. Mus-
culoskeletal (muscle, bone and connecting tissues) injuries
and illness are often referred to as cumulative trauma disor-
ders, repetitive motion disorders, or occupational overuse
syndromes. They can develop gradually or suddenly, but the
longer the duration of risk factors, the greater the risk of
WMSD (Bernard et al. 1997; Foley and Silverstein, 1999).
Many employers and employees are unaware of either the
risks, or the solutions for WMSDs.

The proposed rule’s focus is on only those risk factors for
the largest category of WMSDs called nontraumatic soft tis-'
sue disorders, excluding those injuries arising from slips,
trips, falls, motor vehicle accidents or being struck by or
caught in objects (referred to as WMSDs in the rest of this
document). These are often caused or aggravated by awk-
ward postures; high hand force; highly repetitive motion;
repeated impact; heavy, frequent, or awkward lifting; and
moderate to high vibration. They are often found in jobs
characterized by repetitive work or manual materials han-
dling. The state of Washington Industrial Insurance Fund
(hereafter referred to as the state fund) pays approximately
$288 million in WMSD claims every year. In addition, a
conservative estimate of the cost of compensable WMSD
claims among self-insured employers is approximately $52
million every year. The cost of WMSD insurance claims for
Washington state is therefore at least $340 million per year.
The total cost of WMSD injuries to the state is actually much
higher than the above figure, as insurance payments from the
state fund and self-insurers do not fully compensate workers
for lost income from these injuries. In addition there is evi-
dence that workers make sizable out-of-pocket payments to
treat WMSDs (Morse, 1998). Finally, there are sizable indi-
rect costs associated with WMSDs. The indirect costs that
are the consequence of WMSDs are borne by the employer in
the form of higher absenteeism, turnover and replacement
training costs as well as lower overall productivity. Indirect
costs are also borne by the employee afflicted with a serious
WMSD in the form of reduced long-term earning potential
and family stability. Indirect cost estimates range from 0.5 to
20 times direct costs depending on the method of calculation
and the type of injury being studied, with a median value of
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4.1 times direct cost (Andreoni, 1986; Hinze, 1991, Leigh et
al., 1997).

Prior research shows that WMSD injuries occur through-
out Washington industries. Risk factors for WMSDs are
found in all types and sizes of Washington’s workplaces.
Many employers actively identify hazards and successfully
reduce WMSDs, most often gaining information on ergo-
nomics through trade associations and the Department of
Labor and Industries (WISHA Division). However, almost
two-thirds (62%) of employers have taken no steps to reduce
WMSDs. Among those taking no steps, most believed they
had no WMSD problems. Among those recognizing the
problem, almost 40% had taken no steps (Foley and Silver-
stein, 1999).

For people who experience these injuries and illnesses,
the consequences can be disastrous. Normal everyday tasks
become difficult or impossible, and pain interferes with nor-
mal family life. Family members must often assume addi-
tional responsibilities and replace lost income through acqui-
sition of a second job or sale of personal property such as a
home or car (Morse, et al. 1998).

Presently, the state of Washington has no specific regu-
lations requiring active identification and control of WMSD
risk factors. General regulations requiring an effective acci-
dent prevention program and the maintenance of a safe work-
place apply to the prevention of WMSD hazards, but they
have proven insufficient. The department believes that an
ergonomics rule would increase the level of WMSD hazard
identification and control in the workplace.

The proposed rule will apply to employers with jobs that
have certain risk factors, which are referred to as "caution
zone jobs.” The employer is expected to make a reasonable
determination whether this rule applies to their workplace.
Only employers with "caution zone jobs" must comply with
Part 2 of the rule. Employers with "caution zone jobs" must
provide ergonomics awareness education for workers in
those jobs, analyze the "caution zone jobs" for WMSD haz-
ards and reduce exposure to the hazards that are identified if
these exceed certain thresholds. The rule is to be phased in
over a six-year period, beginning first with employers classi-
fied in selected Standard Industrial Classification codes (152,
174, 175, 176, 177, 242, 411, 421, 451, 541, 734 and 805)
and having 50 or more employees.

This small business economic impact statement does not
address the current burden of WMSDs, or the anticipated
reduction in this burden under the proposed rule, in the calcu-
lations of overall economic impacts, and is therefore not a
cost-benefit analysis. The proposed ergonomics rule is
designed to reduce WMSD hazards, WMSD claims and the
associated direct and indirect costs of WMSDs. The direct
costs of WMSD injuries are over $340 million per year, and
annual indirect costs are estimated to significantly exceed
this figure. The department anticipates that benefits, in the
form of a reduction in WMSDs, will significantly exceed the
costs of compliance that are presented in this analysis.

SMALL BUSINESS ECONOMIC IMPACT STATEMENT:
The Regulatory Fairness Act (RFA), chapter 19.85 RCW,
requires that the economic impact of proposed regulations on
small businesses must be examined relative to their impact on
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large businesses. The act outlines the requirements for a
small business economic impact statement (SBEIS). For the
purposes of an SBEIS the term small business is defined as a
business entity that has the purpose of making a profit and
has fifty or fewer employees. The agency must prepare an
SBEIS when a proposed rule, or rule amendments, have the
potential of placing a more than minor economic impact on
business. For the industries considered, the minor impact
thresholds range from approximately $50 to $250 (1990 dol-
lars) per business. These values are calculated as 0.1% of
profits for a business of 50 employees (Guide for Facilitating
Regulatory Fairness, 1993). The average business compli-
ance cost per establishment, presented in Table 12, will
exceed the SBEIS minor cost thresholds for most businesses
covered by the proposed rule. In this analysis the measures
for assessing disproportionate impact are cost per employee
and cost as a percent of gross business income (GBI) more
commonly referred to as business sales.

METHODS: This analysis utilizes information taken from
the Washington State Employment Security Department, the
Washington State Department of Revenue, the United States
Occupational Safety and Health Administration and two sur-
veys of Washington businesses conducted by the Department
of Labor and Industries (L&I) and the safety and health
assessment and research for prevention (SHARP) program
within L&I. Estimates of WMSD risks were made at the one-
digit industrial classification level and for each business size
class (employers having 50 or fewer employees and employ-
ers having more than 50 employees). These, combined with
the OSHA per employee cost data allowed us to calculate
total cost estimates for each element of the ergonomics rule.
Elements of the ergonomics rule were primarily applied to
the employee populations estimated to be in "caution zone
jobs" and in jobs requiring control of hazards (WMSD hazard
jobs). The elements considered in this analysis are: Initial
rule review, job identification and job analysis, awareness
education and hazard job training, training the trainer, engi-
neering and administrative controls, personal protective

" equipment costs, and managerial and administrative costs.

Costs were annualized over 10 years for engineering and
administrative controls as well as job identification and anal-
ysis. Costs were annualized for three years for the various
ergonomics education and training components of the rule.
Because expenditures occurring in different years must be
rendered comparable in terms of their units of value, econo-
mists employ the concept of a discount rate. The discount
rate captures the fact that a dollar of expenditure today is not
equivalent to a dollar of expenditure in the future due to the
fact that money can earn interest for its owner. If the risk-free
interest rate is r, one dollar today is equivalent in value to
(1+r) dollars a year from today. One approach to choosing
the appropriate discount rate is to subtract the average infla-
tion rate for the last several years (1.5 to 3%) from the aver-
age ten-year treasury bill rate (6-7%). This yields a discount
rate of 3 to 5%. Another approach is to use inflation-indexed
ten-year treasury bills, which currently have a rate of approx-
imately 3.5%. In this analysis a conservative discount rate of
5% was used to discount future costs and annualize the total
costs. Because the proposed rule has a significant phase-in
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period many of the rule compliance costs will occur several
years from now. Future costs were discounted in a manner
that was both consistent with the rule’s phase-in schedule and
conservative as well. For instance, the date by which large
businesses must complete their WMSD hazard control mea-
sures ranges from two to three years after the rule’s effective
date. However, in this analysis these future compliance costs
were discounted only two years. The estimated rule compli-
ance costs are presented as total cost, cost for each compo-
nent of the rule, cost per employee, cost per establishment,
and cost as a percentage of GBI, for both small and large
employers.

Job and employee turnover were issues of concern in this
analysis. Employee turnover for the state was approximated
using results from the 1988 National Occupational Exposure
Survey (NOES). The NOES employee turnover information
was available at the-one digit SIC level. Job turnover refers
to the year-to-year change in the mix of job types in the state
due to technological change, or shifts in market conditions.
Job turnover was not factored into the cost calculations for
the following reasons: 1.In the short term we assume that the
mix of jobs in Washington state would remain relatively con-
stant. 2. Job or population growth is not anticipated to
change the outcome of this analysis because the impact of the
rule is assessed on a per employee basis.

A mail survey undertaken by SHARP staff in the sum-
mer of 1998 was designed to obtain information on exposures
of workers to risk factors for WMSDs (see Appendix M3:
Employer Ergo Survey, June 1998). This survey is referred
to as Ergo Survey 1 throughout the remainder of this text. A
sample of 10,000 Washington state employers was randomly
selected from an administrative database, of which 6,540
were successfully contacted. Completed questionnaires were
received from 4,906 businesses across all industries and
sizes, for a response rate of 75%. Firms were asked to report
the number of workers exposed to each risk factor for less
than two hours, two-four hours and for more than four hours.
Results of the survey were analyzed and presented in Foley
and Silverstein, 1999. Over 33.2% of respondents reported
having had employees with WMSD injuries in the previous
three years.

This source allowed us to estimate the proportion of the
workforce in each industry that was exposed to each risk fac-
tor for more than four hours and for more than two hours. We
call the entire workforce in a given SIC code the Level 1 pop-
ulation. In our analysis, we have assumed that the exposure
of any worker at a firm to any risk factor for more than two
hours (four or more hours for intensive keying work) consti-
tutes a risk sufficient to require the firm to undertake job haz-
ard analysis and to institute workforce education. Jobs with
two or more hours of exposure are referred to as "caution
zone jobs" and the entire population of these jobs is desig-
nated the Level 2 population. Exposure to the risk factors for
four or more hours (seven or more hours for intensive keying)
was assumed to trigger a requirement that the firm implement
control measures. Jobs with four or more hours of exposure
are referred to as "WMSD hazard jobs" and the entire popu-
lation of these jobs is designated the Level 3 population.
Because Ergo Survey 1 estimated risk factor exposures for
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zero hours, two or more hours and four or more hours we
could not directly estimate the population of employees
exposed to seven or more hours of intensive keying. Data
used to estimate the seven-hour population came from a sur-
vey sponsored by the National Science Foundation for their
1997 report, Science and Engineering Indicators. This sur-
vey (Chicago: Chicago Academy of Sciences, International
Center for the Advancement of Scientific Literacy, 1997,
unpublished tabulations) revealed that the seven-hour popu-
lation was 43% of the four-hour population. We utilized this
ratio to adjust our estimate of the Level 3 keying populations.

To construct an estimate of the cost imposed by the ergo-
nomics rule on Washington businesses a telephone survey
was developed and administered by L&I in the summer of
1999 (see Appendix M1: Telephone Survey, July 1999).
This survey is referred to as Ergo Survey 2 throughout the
remainder of this text. The survey elicited information from
a sample of businesses across many industries. The survey
contained questions about WMSD hazards, time and costs
incurred to identify jobs with hazards, and implement ergo-
nomic changes. If changes in jobs were made, employers
provided information on costs of control strategies, and
detailed information about programs, personnel and elements
of engineering controls and training.

In order to ensure adequate coverage across all Washing-
ton industries, the sample of 5,644 businesses was drawn so
that industries that had few firms and large businesses were
over-represented. Prior to the survey, an informational mail-
ing was sent to each of the businesses selected to participate
(see Appendix M2: Cover letter). The mailing alerted busi-
nesses that they would be asked to participate in a survey,
advised them as to the exact nature of the occupational haz-
ards they would be questioned about, and suggested the types
of records they should consult to make the telephone inter-
view proceed as smoothly as possible. Employment and
address information for each sampled firm was obtained from
the 1998 Quarterly Unemployment Insurance file obtained
from the Employment Security Department. Gilmore
Research of Seattle conducted the phone survey. The inter-
views were completed for a total of 1,085 businesses out of a
total of 4,425 firms successfully contacted, for a response
rate of 24.5%. From Ergo Survey 2, L&I obtained estimates
on the proportion of employers already implementing con-
trols that would be deemed sufficient under the proposed
rule. Time and personnel requirements for certain elements
of the ergonomics rule were also estimated from Ergo Survey
2.

Engineering and administrative control costs necessary
to achieve an acceptable degree of hazard reduction were
taken from the 1995 OSHA Preliminary Regulatory Impact
Analysis (PRIA) for the federal ergonomic protection stan-
dard. At this time the PRIA constitutes the most comprehen-
sive evidence on ergonomic control costs. Ergonomists
developed information (including ergonomic solutions) for
OSHA on 165 workplace scenarios that had significant ergo-
nomic problems. OSHA then characterized the jobs reflected
in each scenario as belonging to one of twenty-three broad
occupational groupings. Costs were then estimated for each
occupational grouping. OSHA used their own ergonomic
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employer survey to estimate the number of workers in each
occupational grouping for each major industry (two- and
three-digit SIC level). Engineering and control costs were
presented on a per employee basis, per establishment basis
and by each major industry. The 1995 OSHA draft proposal
economic analysis strategy was reviewed by a group of econ-
omists from several universities. The OSHA control cost
data was converted to cost per employee and then applied to
the Department of Labor and Industries’ estimates of the
Level 3 population for each industrial category.

The Department of Labor and Industries’ use of the
OSHA information overestimates control costs because the
OSHA requirements for hazard control in the 1995 draft were
more stringent than the current L&I proposal. For example
the OSHA 1995 manual-handling checklist approximated a
NIOSH lifting equation index of 1 whereas the L&I cutoff
approximates a lifting index of 2. In addition the OSHA con-
trol cost data did not attempt to incorporate cost reductions
from innovation or competition amongst the suppliers of
ergonomic equipment.

In Ergo Survey 1 firms were asked to report the number
of workers exposed to each of fifteen separate WMSD risk
factors. To determine the fraction of the workforce exposed
to any or all of the risk factors we had to combine the expo-
sure fractions for each of the individual risk factors. The
highest individual exposure fraction represents the lower
bound estimate of the total exposure rate. This would be the
case where only this subpopulation was exposed to the other
individual risk factors. This would be the case when all
WMSD hazards were clustered amongst a particular subset
of the workforce in a given industry. The upper-bound esti-
mate would be the opposite case, where the subpopulation
exposed to the single largest individual risk factor was
entirely distinct from the subpopulations exposed to each of
the other risk factors. In this case the total exposed fraction
would simply be the sum of the ten individual exposure frac-
tions. This would reflect complete hazard segregation across
the exposed subpopulations. Neither case is likely to be an
accurate estimate of the true population exposure fraction.
Instead the fractions of the workforce exposed to each indi-
vidual risk factor are likely to overlap. This requires us to
make an assumption as to the degree of this overlap. We

Table 1: Level 1, 2 and 3 Workforce Populations

WSR 99-23-067

assume that there is neither clustering nor segregation of the
subpopulations exposed to each individual risk factor.
Instead, we assume a uniform distribution of risks throughout
the workforce. Therefore, the fraction of the working popu-
lation in each one-digit industry that is exposed to one or
more of the risks was calculated by the following formula:

Fraction Exposed = MaxRF + Y[RF,;- MaxRF]

Where MaxRF= the largest fraction of the workforce
exposed to any single risk factor in a given SIC and RF; = the
fraction of the workforce exposed to each of the other indi-
vidual risk factors. This formula produces a combined esti-
mate of the overall exposure of the working population to all
WMSD risk factors. It assumes that the fraction of the work-
force that is exposed to the predominant risk factor (Max RF)
is neither more likely nor less likely to be exposed to the other
risk factors than is the rest of the workforce. In other words,
risks are distributed uniformly across the workforce, rather
than clustered. Since a certain degree of clustering is likely
to exist, our method will tend to overestimate the total
exposed population, and therefore to overestimate the costs
which businesses will incur to control these exposures. For
each one-digit SIC and for both business size classes, esti-
mates of the total workforce exposure to WMSD risks for two
or more hours and four or more hours were made, corre-
sponding to the Level 2 and Level 3 populations.

The Level 2 and 3 population estimates were derived
from Ergo Survey 1. These were combined with the job iden-
tification, job analysis and training times, and personnel
requirements estimates derived from the Ergo Survey 2 and
the per employee control cost data from OSHA to estimate
the total cost to Washington state businesses for the proposed
ergonomics rule.

The populations potentially affected by the proposed
ergonomics rule were estimated using the techniques
described in the methods section. Total workforce popula-
tion (Level 1), "caution zone jobs" population (Level 2) and
WMSD hazard job populations (Level 3) are presented by
one-digit SIC in Table 1 below.

| LEVEL 1 POP. LEVEL 2 POP. LEVEL 3 POP.

SIC INDUSTRY TITLE SMALL LARGE TOTAL SMALL LARGE SMALL LARGE

0 Agriculture, Forestry and Fishing 61,501 33,745 95,246 25,275 4,104 16,214 3,520
10,634 253 10,887

1 Mining and Construetion 99,207 39,322 138,529 51,617 21,895 17,977 11,369
17,992 380 18,372

2 Manufacturing, nondurables 38,064 97,655 135,719 5,401 24,285 3,310 13,767
4,055 588 4,643

3 Manufacturing, durables 35,244 212,935 248,179 6,823 127,302 3,212 34,700
3,370 562 3,932

4 Transportation, and public utilities 50,471 141,893 192,364 7,308 41,623 3,863 14,223
6,482 564 7,046

5 Wholesale and retail trade 344,248 271,016 615,264 44,546 100,959 22,889 33,763
41,475 2,314 43,789
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6 Finance, insurance and real estate 75,385 60,265 135,650 13,019 19,109 5,040 10,978
13,634 424 14,058

7 General services 132,383 155,965 288,348 15,568 59,104 8,995 18,045
20,613 908 21,521

8 Professional services 194,662 433,617 628,279 34,280 51,010 12,741 29,985
49,493 1,609 51,102

9 Public administration 15,294 128,921 144,215 2,970 1,831 798 464
1,464 405 1,869

SUM 1,046,459 1,575,344 2,621,793 206,808 451,224 95,040 170,814
169,233 8,007 177,240

Values in italics are number of establishments

Unit labor compensation rates (total cost for an hour of
work) were estimated for the persons identified in Ergo Sur-
vey 2 as being responsible for identifying caution zone jobs,
performing hazard analysis and ergonomics education or
training as well as managing ergonomics programs. If survey
respondents indicated that they had more than one person
conducting identification, analysis, training and program
management functions, the costs were averaged within com-
pany. Unit labor compensation rates were considered to be
composed of the hourly wage rate and associated fringe ben-
efits. Average hourly wage rates for the ten one digit SIC cat-
egories and the fourteen occupation categories utilized in
Ergo Survey 2 were obtained from the United States Bureau
of Labor Statistics and from the Washington State Employ-
ment Security Department and the Department of Personnel.
Fringe benefits were estimated at 37% of the hourly wage
(United States Bureau of Labor Statistics). Because compen-
sation rates for three of the survey occupation categories
could not be readily obtained, the following assumptions
were made: Owners were assumed to be compensated at

200% of industry average rates, managers 150%, and super-
visors 125% of industry average rates.

A measure of wage dispersion was calculated using the
1998 Washington State Population Survey. Respondents to
that survey provided information about employment, earn-
ings and type of business for large and small establishments.
The results of wage tabulations indicated that across all
industries small businesses paid their managers and supervi-
sors 15% less than large businesses. To adjust for wage dis-
persion the estimated wages for owners, managers and super-
visors from small businesses was adjusted downward by
7.5%, while the wage rate for similar job categories in large
businesses was adjusted upward by 7.5%. Wage dispersion
data for nonsupervisory jobs revealed that overall pay for
similar jobs in small business was 24% lower than in large
business.

However, the wage dispersion data were not utilized for
nonsupervisory wages. By not applying the wage dispersion
data, small businesses costs for certain components of the
rule are inflated relative to large business costs. Adjusted
average unit labor rates for supervisory personnel grouped by
one digit SIC are shown in Table 2 below.

Table 2: Average Unit Labor Costs Associated With Components of the Ergonomics Rule

Identification step Analysis step Ergonomics Training | Program mngmt

SIC INDUSTRY TITLE Small Large Small Large Small Large Small Large
0 Agriculture, Forestry & Fishing $16.73 $21.17 $17.17 $22.51 $17.96 $21.72 $17.83 $24.87
1 Mining and Construction $37.65 $33.03 $36.60 $27.80 $38.86 $34.91 $37.83 $36.30
2 Manufacturing, nondurables $29.45 $32.68 $29.40 $32.19 $31.69 $31.95 $32.63 $33.01
3 Manufacturing, durables $34.67 $34.01 $33.67 $32.79 $37.91 $36.48 $36.31 $34.57
4 Transportation & public utilities $32.73 $32.33 $30.34 $32.57 $36.87 $37.71 $36.29 $37.71
5 Wholesale and retail trade $26.96 $26.59 $27.99 $25.26 $28.12 $25.39 $27.74 $25.68
6 Finance, insurance & real estate $32.43 $23.01 $34.50 $29.27 $34.53 $32.04 $35.68 $22.24
7 General services $33.65 $31.76 $34.66 $34.84 $36.64 $29.12 $35.46 $29.31
8 Professional services $29.85 $27.34 $26.45 $30.21 $34.59 $31.88 $31.47 $34.76
9 Public administration $22.62 $27.91 $17.05 $26.88 $30.44 $21.91 $28.73 $25.40
TOTAL $30.26 $29.73 $29.99 $29.87 $32.82 $31.10 $31.88 $31.15

The average unit labor rates for those responsible for
conducting identification, hazard analysis, training and ergo-
nomics program management functions, were found to be
roughly the same for large and small businesses. Many of the
small business respondents to Ergo Survey 2 indicated that
they had used or planned to use a consultant to perform vari-
ous components of an ergonomics program. It is the depart-
ment’s belief that, in general, consultants (and their associ-
ated higher unit labor cost) will not be necessary for compli-
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ance with this rule. We did not attempt to correct the small
business unit labor rates for the higher consultant labor rate.
RESULTS AND DISCUSSION

A. Rule Review Costs: The department projects that
there will be costs for both the time it takes employers to ini-
tially become familiar with the proposed ergonomics rule and
the time required to present the rule to their company safety
committees (businesses with eleven or more employees
only). These costs are anticipated to be one-time expendi-
tures, but will occur over the first four years of the rule phase-
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in period. As a conservative measure costs were annualized
over three years at a 5% discount rate. Rule review costs are
presented in Table 3 below and are estimated at $1.87 million

Table 3: Estimated Rule Review Cost
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for small businesses and $0.76 million for large businesses.
Expressed on a per employee basis the rule review cost is
$1.79 for small businesses and $0.48 for large businesses.

Estimated Washington State Ergonomics Rule | Rule Review: Cost per employee, Cost
Review Costs per establishment
SIC INDUSTRY TITLE Small Large Total Small Large Total
0 Agriculture, Forestry and Fishing $72,555 $16,389 $88,944 $1.18 $0.49 $0.93
$6.82 $64.78 $8.17
1 Mining and Construction $303,382 $64,538 $367,920 $3.06 $1.64 $2.66
$16.86 $169.84 $20.03
2 Manufacturing-nondurables $71,330 $60,967 $132,297 $1.87 $0.62 $0.97
$17.59 $103.69 $28.49
3 Manufacturing-durables $66,167 $39,411 $105,578 $1.88 $0.19 $0.43
$19.63 370.13 $26.85
4 Transportation and Public Utilities $79,041 $119,026 $198,067 $1.57 $0.84 $1.03
$12.19 $211.04 $28.11
5 Wholesale and Retail Trade $511,969 $216,418 $728,387 $1.49 $0.80 $1.18
$12.34 $93.53 $16.63
6 Finance, Insurance and Real Estate $115,884 $39,411 $155,295 $1.54 $0.65 $1.14
38.50 $92.95 $11.05
7 General Services $231,165 $84,819 $315,984 $1.75 $0.54 $1.10
$11.21 $93.41 $14.68
8 Professional Services $398,711 $119,026 $517,737 $2.05 $0.27 $0.82
$8.06 $73.98 $10.13
9 Public Administration $23,024 $34,993 $58,017 $1.51 $0.27 $0.40
$15.73 $86.40 $31.04
SUM $1,873,229 $756,094 $2,629,323 $1.79 $0.48 $1.00
$11.07 $94.43 $14.83

Annualized 5%, 10 yrs
Small business 1 hr review
Large business 3 hr review

B. Estimated Costs for Identifying ''Caution Zone
Jobs:" The department anticipates that most businesses will
carry out an identification, or screening, step to determine if
a particular job might be a "caution zone job." The estimated
costs for the identification step were based on the following
assumptions. All businesses are covered by the proposed rule
and would potentially do this identification step. However,
results from Ergo Survey 1 indicate that approximately 10%
of small businesses and 1.4% of large businesses have no
jobs with ergonomics risk factors and as a consequence will
not need to undertake the identification or any subsequent
steps. In addition results from Ergo Survey 2 indicated that
many businesses have already undertaken some type of job
identification step, 16% of small businesses, and 51% of
large businesses, on their own and therefore will experience
only minimal new costs due to the proposed rule. For those
that need to undertake the identification step it was assumed
that the time necessary for this step was five minutes per job.
The department believes that this is a conservative time esti-

Table 4: Estimated Job Identification Cost

mate and that most jobs can be processed in less than five
minutes. For instance many workplaces have classes of jobs
where similar tasks are performed, in which case the identifi-
cation step for one job would suffice for the entire class of
jobs. To estimate identification step costs the supervisory
unit wage costs (one hour of time by SIC) presented in Table
2 above were multiplied by the number of jobs estimated to
require the identification step then by 0.0833 hours (five min-
utes). For each small business establishment an additional 20
minutes of time was added for compiling the job identifica-
tion results. For each large establishment an hour of compi-
lation time was added. Costs were annualized over ten years
at a 5% discount rate. Table 4 reveals the estimated costs for
the identification step for both large and small businesses in
Washington state. Total cost was estimated at $407,000 for
small business and $344,000 for large business. The RFA
suggests that to compare a particular rule’s impact, the costs
(between large and small businesses) should be presented on
a per employee basis. On a per employee basis overall iden-
tification costs are estimated to be $0.39 and $0.22 per year
for small and large businesses respectively.

Estimated Washington State Ergonomic Job Identification step: Cost per employee,
Identification Costs Cost per establishment
SIC INDUSTRY TITLE Small Large Total Small Large Total
0 Agriculture, Forestry and Fishing $16,572 $6,296 $22,868 $0.27 $0.19 $0.24
$1.56 $24.88 $2.10
(1] Proposed
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1 Mining and Construction $55,250
2 Manufacturing-nondurables $12,590
3 Manufacturing-durables $12,456
4 Transportation and Public Utilities $16,629
5 Wholesale and Retail Trade $110,820
6 Finance, Insurance and Real Estate $26,151
7 General Services $58,825
8 Professional Services $94,032
9 Public Administration $3,509
SUM $406,834

$15,891 $71,141 "$0.56 $0.40 $0.51
$3.07 $41.82 $3.87

$9,079 $21,668 $0.33 $0.09 $0.16
$3.10 $15.44 $4.67

$25,101 $37,557 $0.35 $0.12 $0.15
$3.70 $44.66 $9.55

$27,096 $43,725 $0.33 $0.19 $0.23
$2.57 $48.04 $6.21

$81,015 $191,835 $0.32 $0.30 $0.31
$2.67 $35.01 $4.38

$4,612 $30,764 $0.35 $0.08 $0.23
$1.92 $10.88 $2.19

$40,910 $99,735 $0.44 $0.26 $0.35
$2.85 $45.05 $4.63

$125,181 $219,213 $0.48 $0.29 $0.35
$1.90 $77.80 $4.29

$8,648 $12,158 $0.23 $0.07 $0.08
$2.40 $21.35 $6.50

$343,828 $750,662 $0.39 $0.22 $0.29
$2.40 $42.94 $4.24

_Table 5: Estimated Job Analysis Costs

Annualized 5%, 10 yrs

*Global 5 min. ID time, adj for existing ergonomics programs

C. Estimated Costs for Hazard Analysis of ''Caution
Zone Jobs': If a "caution zone job" is found in the identifi-
cation step of workplace analysis, then a more detailed haz-
ard analysis must be performed. The following assumptions
were made to determine the cost to large and small businesses
for the hazard analysis step. The number and distribution of
"caution zone jobs" (Level 2 jobs) was estimated using the
results of Ergo Survey 1 and were presented in Table 1.
Because many businesses have conducted hazard analysis,
the number of "caution zone jobs" requiring analysis is actu-
ally smaller than the Level 2 population reported in Table 1.
The actual fraction of employers needing to conduct hazard
analysis was estimated using responses to Ergo Survey 2

questions and was applied to the Level 2 population numbers.
Analysis time was estimated from the department’s Ergo Sur-
vey 2, with the minimum analysis time being 60 minutes. In
addition hazard analysis was assumed to require 30 minutes
of time of the employee performing the job or tasks. A final
assumption was made that for 30% of the "caution zone jobs"
the nature of and solutions for the WMSD hazards would be
readily apparent and therefore a detailed hazard analysis step
would not be required. Costs were annualized over 10 years
at 5%. Total costs of hazard analysis were approximately
$0.92 million for small businesses and $1.83 million for large
businesses. Per employee annual costs for this component of
the rule are $0.88 and $1.16 for small and large businesses
respectively. Results at the one digit SIC level are shown in
Table 5.

Estimated Washington State Job Analysis Analysis step: Cost per employee, Cost
Costs per establishment

SIC INDUSTRY TITLE Small Large Total Small Large Total
0 Agriculture, Forestry and Fishing $48,184 $9,716 $57,899 $0.78 $0.29 $0.61
3$4.53 338.40 $5.32

1 Mining and Construction $417,740 $41,492 $459,233 $4.21 $1.06 $3.32
$23.22 $109.19 $25.00

2 Manufacturing, nondurables $15,996 $91,324 $107,320 $0.42 $0.94 $0.79
33.94 3155.31 $23.11

3 Manufacturing, durables $25,783 $199,435 $225,219 $0.73 $0.94 $0.91
37.65 3$354.87 357.28

4 Transportation and public utilities $21,164 $410,026 $431,190 $0.42 $2.89 $2.24
$3.27 $727.00 361.20

s Wholesale and retail trade $144,016 $431,429 $575,445 $0.42 " $1.59 $0.94
3347 3186.44 313.14

6 Finance, insurance and real estate $40,523 $21,275 $61,798 $0.54 $0.35 $0.46
32,97 $50.18 $4.40

7 General services $105,885 $185,018 $290,904 $0.80 $1.19 $1.01
35.14 $203.76 $13.52

8 Professional services $94,610 $437,020 $531,630 $0.49 $1.01 $0.85
3191 $271.61 310.40
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9 Public administration $5,632 $1,455 $7,088 $0.37 $0.01 $0.05

$3.85 $3.59 $3.79

SUM $919,534 $1,828,192 $2,747,726 $0.88 $1.16 $1.05
35.43 $228.32 $15.50

WSR 99-23-067 -

Annualized 5%, 10yrs

D. Estimated Engineering and Administrative Con-
trol Costs: Jobs that are identified as having WMSD hazards
in the hazard analysis step will require control measures.
Engineering and administrative controls are two approaches
to controlling WMSD hazards in the workplace. Engineering
and administrative control costs for large and small busi-
nesses were estimated using the following assumptions. The
number of WMSD hazard jobs, which is the Level 3 popula-
tion (see Table 1), was determined using information from
Ergo Survey 1. Engineering and administrative control costs

on a per employee basis were estimated using data from the
1995 OSHA Ergonomics Protection Standard PRIA (costs
annualized by OSHA at 7% over 10 years, adjusted to 5% for
this analysis). The estimated control costs were converted to
1999 dollars and multiplied by the number of WMSD hazard
jobs. Engineering and administrative control costs were esti-
mated to be approximately $19.3 million for small businesses
and $32.5 million for large businesses. Overall cost per
employee were $18.46 for small employers and $20.65 for
large employers. Results at the one digit SIC level are shown
in Table 6 below.

Table 6: Estimated Engineering, Administrative Control Costs

Estimated Washington State Engineering and Engineering and Administrative Controls:
Administrative Control Costs Cost per employee, Cost per establishment .
SIC INDUSTRY TITLE Small Large Total Small Large Total
0 Agriculture, Forestry and Fishing $2,696,991 $783,110 $3,480,101 $43.9 $23.2 $36.5
$253.6 $3,095.3 $319.7
1 Mining and Construction $7,393,590 $4,855,706 $12,249,296 $745 $123.5 $88.4
34109 $12,778.2 $666.7
2 Manufacturing, nondurables $664,836 $3,129,310 $3,794,147 $17.5 $32.0 $28.0
$164.0 $5,322.0 $817.2
3 Manufacturing, durables $569,614 $6,878,056 $7,447,670 $162 $32.3 $30.0
$169.0 $12,238.5 $1,894.1
4 Transportation and public utilities $1,267,422 $4,708,615 $5,976,038 $25.1 $33.2 $31.1
. $195.5 38,348.6 $848.1
5 Wholesale and retail trade $4,065,494 $5,460,866 $9,526,360 $11.8 $20.1 $15.5
$98.0 $2,359.9 $217.6
6 Finance, insurance and real estate $403,486 $782,168 $1,185,654 $5.4 $13.0 $8.7
$29.6 31,844.7 $84.3
7 General services $750,673 $2,018,240 $2,768,913 $5.7 $12.9 $9.6
$36.4 $2,222.7 $128.7
8 Professional services $1,451,626 $3,879,130 $5,330,756 $7.5 $8.9 $8.5
$29.3 32,4109 3104.3
9 Public administration $55,110 $33,829 $88,940 $3.6 $0.3 $0.6
3376 3835 $47.6
SUM $19,318,843 $32,529,031 $51,847,874 $18.46 $20.65 $19.8
$114.2 $4,062.6 $292.5
Source: OSHA PRIA, 1995 Costs annualized and adjusted to 1999 dotlars

E. Estimated Cost for Personal Protective Equip-
ment: A secondary approach for controlling workplace
WMSD hazards is to use personal protective equipment
(PPE). The technique for estimating PPE costs was similar to
that for engineering and administrative controls costs above.
The PPE costs, on a per employee basis, were derived from
the OSHA PRIA then multiplied times the number of WMSD

Table 7: Estimated PPE Control Costs

hazard jobs in Washington state. The PPE costs for all small
business were $169,000 and $377,000 for all large busi-
nesses. Overall costs per employee were $0.16 for small
employers and $0.24 for large employers: Note the PPE per
employee costs are low because they are inexpensive and a
much less effective ergonomic control measure. See Table 7
for details.

Estimated Washington State Annual PPE

PPE Controls: Cost per employee, Cost

Control Costs per establishment
SIC INDUSTRY TITLE Small Large Total Small Large Total
0 Agriculture, Forestry and Fishing $3,596 $1,706 $5,302 $0.06 $0.05 $0.06
$0.34 $6.74 $0.49
[13] Proposed
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$8,931 $15,118 $0.06 $0.23 $0.11
$0.34 $23.50 $0.82

$9,058 $12,430 $0.09 $0.09 $0.09
$0.83 $15.41 $2.68

$23,320 $25,226 $0.05 $0.11 $0.10
30.57 $41.49 $6.42

$56,938 $70,334 $0.27 $0.40 $0.37
$2.07 $100.95 $9.98

$40,547 $77,885 $0.11 $0.15 $0.13
$0.90 $17.52 $1.78

$66,041 $86,068 $0.27 $1.10 $0.63
$1.47 $155.76 $6.12

$59,433 $83,562 $0.18 $0.38 $0.29
$1.17 $65.46 $3.88

$108,662 $164,659 $0.29 $0.25 $0.26
. $1.13 $67.53 $3.22
$1,945 $5,045 $0.20 $0.02 $0.03
$2.12 $4.80 $2.70

$376,583 $545,628 $0.16 $0.24 $0.21
$1.00 $47.03 $3.08

1 Mining and Construction $6,187
2 Manufacturing, nondurables $3,372

3 Manufacturing, durables $1,906
4 Transportation and public utilities $13,395
.5 Wholesale and retail trade $37,338
6 Finance, insurance and real estate $20,027
7 General services $24,128
8 Professional services $55,997

9 Public administration $3,100
SUM $169,046

Costs annualized and adjusted to 1999 dollars
Source: OSHA PRIA, 1995

F. Estimated Cost for Basic Awareness Education:
Employers with "caution zone jobs" (Level 2 population in
Table 2) must provide basic ergonomics awareness educa-
tion. The following assumptions were made when estimating
these costs: There are two cost components to awareness
education, the first corresponding to the time that the
employee had to spend in the educational session and the
other to the time the instructor committed to the session.
Basic awareness education sessions were conservatively
assumed to be 40 minutes in length for employees and 1 hour
for the session instructor (manager, supervisor, etc.). The
cost for the employee component of awareness education was
determined by multiplying the estimated number of "caution
zone jobs" in a given SIC category, by the average hourly
wage in that SIC multiplied by 40 minutes. A cost of one dol-
lar per employee was assessed for copying and assembling

Table 8: Estimated Awareness Education Costs

the session handouts. To estimate the cost for instructor time
in providing the educational session, the department assumed
an average educational session size of three for small busi-
nesses, and twenty for large businesses. Total number of
"caution zone jobs" for large and small businesses within a
particular SIC were then divided by the corresponding aver-
age session size to arrive at the number of sessions required.
The number of sessions was then multiplied by the instructor
unit wage rates, from Table 2, to determine costs. Costs were
adjusted for employee turnover using results from the
National Occupational Exposure Survey (1988). Total costs
were annualized over three years at 5%. Awareness educa-
tion costs were estimated to be $1.96 million for all small
businesses and $2.73 million for all large businesses. Overall
cost per employee were $1.87 for small employers and $1.73
for large employers: See Table 8 for details.

Estimated Washington State Basic Awareness Awareness Education: Cost per employee,
Education Costs Cost per establishment
SIC INDUSTRY TITLE Small Large Total Small Large Total
0 Agriculture, Forestry and Fishing $154,239 $13,688 $167,927 $2.51 $0.41 $1.76
314.50 354.10 315.42
1 Mining and Construction $575,234 $166,413 $741,647 $5.80 $4.23 $5.35
331.97 $437.93 $40.37
2 Manufacturing, nondurables $42,606 $90,088 $132,694 $1.12 $0.92 $0.98
310.51 3153.21 328.58
3 Manufacturing, durables $74,629 $869,237 $943,866 $2.12 $4.08 $3.80
322.15 31,546.69 $240.05
4 Transportation and public utilities $75,687 $226,413 $302,100 $1.50 $1.60 $1.57
311.68 $401.44 $42.88
5 Wholesale and retail trade $424,710 $622,599 $1,047,309 $1.23 $2.30 $1.70
310.24 3269.06 $23.92
6 Finance, insurance and real estate $125,893 $128,124 $254,016 $1.67 $2.13 $1.87
3$9.23 $302.18 $18.07
Proposed [14]
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7 General services $157,668 $347,149 $504,817 $1.19 $2.23 $1.75
$7.65 $382.32 $23.46

8 Professional services $298,726 $255,790 $554,516 $1.53 $0.59 $0.88
$6.04 $158.97 $10.85

9 Public administration $30,077 $11,468 $41,545 $1.97 $0.09 $0.29
$20.54 $28.32 $22.23

SUM $1,959,468 $2,730,970 $4,690,437 $1.87 $1.73 $1.79

$11.58 $341.07 $26.46

40 min emp time and 1 hr supervisor time
Small: 3 per class, Large: 20 per class

Annualized 5%, 3 yrs

G. Estimated Cost for Hazardous Job Training:
Employers must provide hazardous job training for those
employees working in jobs identified as WMSD hazard jobs.
As with the basic awareness education, there are two compo-
nents to the total cost: The cost for employee training time
and the cost for instructor time. The assumptions used to
make this cost estimate were that hazardous job training ses-
sions required one hour of employee time and two hours of
instructor time. Small businesses training sessions were esti-

Table 9: Estimated Hazardous Job Training Costs

mated to have two employees, while large businesses had ten
employees per session. As with awareness education a cost
of one dollar per employee was assessed for copying and
assembling training session handouts. Costs were adjusted
for job turnover. Hazard job training costs were estimated at
$1.94 million for all small businesses and $1.95 million for
all large businesses. Overall costs per employee were $1.86
for small employers and $1.24 for large employers: See
Table 9 for detailed results.

Estimated Washington State Hazardous Job | Awareness training: Cost per employee,
Training Costs Cost per establishment

SIC INDUSTRY TITLE Small Large Total Small Large Total

0 Agriculture, Forestry and Fishing $201,892 $22,333 $224,225 $3.28 $0.66 $2.35
318.99 388.27 $20.60

1 Mining and Construction $443,951 $130,370 $574,321 $4.47 $3.32 $4.15
$24.67 $343.08 $31.26

2 Manufacturing, nondurables $49,463 $156,402 $205,865 $1.30 $1.60 $1.52
$12.20 3265.99 $44.34

3 Manufacturing, durables $75,712 $480,266 $555,978 $2.15 $2.26 $2.24
$22.47 $854.57 $141.40

4 Transportation and public utilities $83,497 $156,828 $240,325 $1.65 $1.11 $1.25
312.88 3278.06 $34.11

5 Wholesale and retail trade $464,303 $390,138 $854,441 $1.35 $1.44 $1.39
$11.19 $168.60 $19.51

6 Finance, insurance and real estate $117,505 $117,462 $234,967 $1.56 $1.95 $1.73
$8.62 $277.03 $16.71

7 General services $214,963 $199,410 $414,374 $1.62 $1.28 $1.44
31043 $219.61 319.25

8 Professional services $275,424 $291,401 $566,825 $1.41 $0.67 $0.90
$5.56 $181.11 $11.09

9 Public administration $18,062 $7,046 $25,109 $1.18 $0.05 $0.17
$12.34 $17.40 313.43

SUM $1,944,774 $1,951,656 $3,896,430 $1.86 $1.24 $1.49
81149 $243.74 $21.98

1 hr emp training 2 hr supervisor time Annualized 5%, 3 yrs
Small: 2 per class Large: 10 per class

H. Estimated Cost for Training Job Analysts and
Trainers: For those businesses conducting job analysis and
hazard job training sessions a moderate level of additional
training will be necessary for those conducting the job analy-
sis or training sessions. The costs for training the trainer and
the job analyst were made using the following assumptions.
For small businesses it was assumed that one person required
training for every three WMSD hazard jobs, for large busi-
nesses one person was trained for every twelve such employ-
ees. Training sessions were assumed to take twelve hours of

(15]

employee time and cost $250. Costs were adjusted for job
turnover. Training costs were annualized over five years at
5%. These training costs were estimated to be $3.14 million
for all small businesses and $1.48 million for all large busi-
nesses. Overall annual costs per employee were $3.00 for
small employers and $0.94 for large employers. Table 10
below summarizes the results.
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Training the Trainer Costs Training the Trainer: Cost per employee,
Cost per establishment
SIC INDUSTRY TITLE Small Large Total Small Large Total
0 Agriculture, Forestry and Fishing $363,817 $22,937 $386,754 $5.92 $0.68 $4.06
$34.21 $90.66 $35.52
1 Mining and Construction $677,797 $112,082 $789,879 $6.83 $2.85 $5.70
$37.67 $294.95 $42.99
2 Manufacturing, nondurables $86,036 $68,705 $154,741 $2.26 $0.70 $1.14
$21.22 $116.84 $33.33
3 Manufacturing, durables $118,546 $317,507 $436,053 $3.36 $1.49 $1.76
335.18 $564.96 $110.90
4 Transportation and public utilities $150,756 $126,697 $277,453 $2.99 $0.89 $1.44
$23.26 $224.64 339.38
5 Wholesale and retail trade $733,491 $270,142 $1,003,633 $2.13 $1.00 $1.63
317.69 $116.74 $22.92
6 Finance, insurance and real estate $173,654 $106,357 $280,011 $2.30 $1.76 $2.06
312.74 $250.84 $19.92
7 General services $352,988 $165,316 $518,304 $2.67 $1.06 $1.80
317.12 3182.07 3$24.08
8 Professional services $460,347 $286,367 $746,714 $2.36 $0.66 $1.19
_ ) $9.30 3177.98 31461
9 Public administration $25,578 $3,003 $28,581 $1.67 $0.02 $0.20
317.47 3$7.42 315.29
SUM $3,143,009 $1,479,113 $4,622,122 $3.00 $0.94 $1.76
318.57 3184.73 $26.08
12 hr training class, cost $250 Annualized 5%, 5 yrs
Small: 1 trained per 3 Level 2 or 3 emp
Large: | trained per 12 Level 2 or 3 emp

I. Estimated Managerial and Administrative Costs:
Managerial and administrative costs for the rule were esti-
mated from responses to questions in Ergo Survey 2 about
which personnel were assigned to manage ergonomics pro-
grams and the percent of their time spent on the ergonomics
program. Personnel assigned to manage ergonomics pro-
grams for small businesses spent 3.8% of their time on ergo-
nomic-related issues; the corresponding portion for large
businesses was 6.6% of time. To estimate managerial costs
the following assumptions were made: Only businesses with
WMSD hazard jobs had significant ergonomics programs,
small businesses would have one person involved in manag-

Table 11: Management and Administrative Costs

ing an ergonomics program, while large businesses were
assumed to have three people involved. Managerial respon-
sibilities were assumed to take up 10% of the manager’s ergo-
nomics program time in small businesses and 20% in large
businesses. The managerial and administrative costs were
annualized over three years at 5%. Total managerial and
administrative costs were estimated to be $3.20 million for all
small businesses and $2.16 million for all large businesses.
Overall annual costs per employee were $3.06 for small
employers and $1.37 for large employers. Table 11 summa-
rizes the estimated managerial costs.

Management and Administrative Costs Management and Administrative Costs:
Cost per employee,
Cost per establishment
SIC INDUSTRY TITLE Small Large Total Small Large Total
0 Agriculture, Forestry and Fishing $224.442 $22,607 $247,049 $3.65 $0.67 $2.59
$21.11 389.36 $22.69
1 Mining and Construction $1,020,172 $226,900 $1,247,072 $10.28 $5.77 $9.00
356.70 $597.11 367.88
2 Manufacturing, nondurables $54,085 $142,598 $196,683 $1.42 $1.46 $1.45
$13.34 3242.51 $42.36
3 Manufacturing, durables $68,255 $343,144 $411,399 $1.94 $1.61 $1.66
$20.25 $610.58 3104.63
4 Transportation and public utilities $98,125 $184,300 $282,425 $1.94 $1.30 $1.47
315.14 $326.77 $40.08
Proposed [16]
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5 Wholesale and retail trade $428,962 $654,055 $1,083,017 $1.25 $2.41 $1.76
$10.34 $282.65 $24.73
6 Finance, insurance and real estate $242,031 $88,326 $330,357 $3.21 $1.47 $2.44
81775 $208.32 $23.50
7 General services $247,633 $297,998 $545,631 $1.87 $1.91 $1.89
$12.01 $328.19 $25.35
8 Professional services $790,287 $194,394 $984,681 $4.06 $0.45 $1.57
3$15.97 $120.82 $19.27
9 Public administration $23,535 $4,318 $27,853 $1.54 $0.03 $0.19
$16.08 $10.66 $14.90
SUM $3,197,527 $2,158,640 $5,356,167 $3.06 $1.37 $2.04
$18.89 $269.59 $30.22
Small firms: 3.8% ergo time, 1 person per  Annualized 5%, 3 yrs
firm, 10% mngmt time
Large firms: 6.6% ergo time, 3 people per firm, 20% mngmt time =
("™}
J. Total Estimated Costs and Per Employee Costs: cost per establishment range from $80 for small establish- <]
Total costs for the proposed rule were estimated by combin- ments in SIC category 8 (Professional Services) to $16,413 S
ing the nine cost subcomponents presented above. The esti- for large establishments in SIC category 3 (Manufacturing: &
mated total annualized cost for small business is $32.9 mil- Durables). The information presented in Table 12 indicates
lion while for large businesses the total annualized cost is that the anticipated overall compliance costs for the ergo-
$44.2 million: Total annualized cost for the proposal is $77.1 nomics rule are about 12% higher for small businesses rela-

million. For reasons given above these total cost numbers
should be considered conservative estimates and probably
overstate the true cost of the proposed rule. Detailed results
are presented in Table 12. The RFA stipulates that one
method for determining if a rule has a disproportionate
impact on small business is to compare costs with large busi-

tive to large businesses. The department has determined that
this difference is not enough to be indicative of a dispropor-
tionate impact on small businesses. However, for SIC 0, SIC
8 and some industrial groupings within SIC 1 and SIC 5, the
department anticipates that per employee costs may be signif-

ness on a per employee basis. Table 12 reveals that the aver- icantly higher for small businesses. Anticipating this possi-
age cost per employee are $31.47 for all small businesses and bility the department plans to take several steps to mitigate
$28.03 for all large businesses. Average annual compliance the impact of the rule on small businesses.
Table 12: Total Estimated Costs and Cost per Employee
Total Estimated Washington State Ergonomics Total Estimated Rule Cost per Employee,
Rule Cost Cost per establishment
SIC INDUSTRY TITLE Small Large Total Small Large Total
0 Agriculture, Forestry and Fishing $3,782,287 $898,782 $4,681,069 $61.50 $26.63 $49.15
3356 33,552 3430
1 Mining and Construction $10,893,303 $5,605,718 $16,499,021 $109.80 $142.56 $119.10
3607 $14,949 3899
2 Manufacturing, nondurables $1,000,314 $3,761,103 $4,761,416 $26.28 $38.51 $35.08
$247 36,407 $1,028
3 Manufacturing, durables $1,013,068 $9,207,667 $10,220,735 $28.74 $43.24 $41.18
$301 316,413 $2,585
4 Transportation and public utilities $1,805,716 $5,957,881 $7,763,597 $35.78 $41.99 $40.36
| 3311 313,634 31,243
5 Wholesale and retail trade $6,921,102 $8,167,210 $15,088,312 $20.10 $30.14 $24.52
$167 $3,563 3345
6 Finance, insurance and real estate $1,265,154 $1,353,776 $2,618,929 $16.78 $22.46 $19.31
394 33,286 3188
7 General services $2,143,929 $3,398,294 $5,542,223 $16.19 $21.79 $19.22
$104 $3,810 3259
8 Professional services $3,919,762 $5,696,970 $9,616,732 $20.14 $13.14 $15.31
380 $4,971 $193
9 Public administration $187,629 $106,707 $294,336 $12.27 $0.83 $2.04
3125 $271 $155
SUM | Total Cost & Cost per Employee $32,932,263 $44,154,107 $77,086,370 $31.47 $28.03 $29.40
Cost per establishment $197 36,008 $441
Annualized costs in 1999 dollars
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K. Overall Impact of the Ergonomics Rule: One
method for assessing the overall impact of a rule is to present
the anticipated costs as a percent of gross business income
(GBI). The GBI data were obtained from the Washington
State Department of Revenue. Results of these comparisons
are shown in Table 13 below. The estimated cost, as a per-
cent of GBI, is 0.045% for all small businesses and 0.017%
for all large businesses. The relatively higher fraction for

Table 13: Costs as Percent of Gross Business Income

Washington State Register, Issue 99-24

small businesses is primarily a consequence of large busi-
nesses having significantly higher GBI (sales) per employee.
The one digit SIC category that will experience the greatest
impact is SIC 0 (Agriculture, Forestry and Fishing) at
0.141% for small businesses and at 0.065% for large busi-
nesses. The department anticipates the proposed rule will
have only negligible impact on business sales or prices for
goods and services.

SIC INDUSTRY Small Business Large Business All Businesses
Total cost % of sales | Total cost % of sales Total cost % of sales

0 AGRICULTURE AND FORESTRY $3,782,287 0.141% $898,782 0.065% $4,681,069 0.115%
1 MINING AND CONSTRUCTION $10,893,303 0.098% $5,605,718 0.045% $16,499,021 0.070%
2 MANUFACTURING: NONDURABLE $1,000,314 0.031% $3,761,103 0.011% $4,761,416 0.013%
3 MANUFACTURING: DURABLE $1,013,068 0.029% $9,207,667 0.017% $10,220,735 0.017%
4 TRANSPORTATION AND PUBLIC

UTILITY $1,805,716 0.073% $5,957,881 0.056% $7,763,597 0.059%
5 WHOLESALE TRADE $6,921,102 0.025% $8,167,210 0.009% $15,088,312 0.012%
6 RETAIL TRADE $1,265,154 0.029% $1,353,776 0.008% $2,618,929 0.013%
7 GENERAL SERVICES $2,143,929 0.027% $3,398,294 0.021% $5,542,223 0.023%
8 PROFESSIONAL SERVICES $3,919,762 0.038% $5,696,970 0.035% $9,616,732 0.036%
9 PUBLIC ADMINISTRATION $187,629 * $106,707 * $294,336 *
SUM $32,932,263 0.0447% $44,154,107 0.0170% $77,086,370 0.0232%

*No sales data or proﬁts reported for SIC 9

CONCLUSION: The proposed ergonomics rule requires
employers with "caution zone jobs" to analyze their jobs to
determine if WMSD hazards exist and to reduce the hazards
for employees who are exposed. Employers are also required
to provide basic awareness education on WMSD risk factors,
the signs and symptoms of WMSDs and the elements of the
ergonomics rule, for those in "caution zone jobs."

Using a combination of information from the SHARP
and L&I employer surveys, OSHA and various labor market
sources, the Department of Labor and Industries has deter-
mined that the ergonomics rule will not impose a dispropor-
tionate impact on small employers. The department has
found that the per employee compliance costs on average are
approximately 12% higher for small employers relative to
large employers and does not consider the difference large
enough to be indicative of disproportionate impact. Identifi-
cation and analysis, training and awareness education all pose
relatively small costs. The largest cost component of the rule
is due to the engineering and administrative measures that are
required to reduce exposure for workers in WMSD hazard
Jobs (Level 3 populations). A higher proportion of small
employers than large employers will not have any WMSD
hazard jobs and therefore will not bear any costs for engineer-
ing and administrative control measures.

This analysis did not take into account any of the poten-
tial benefits of the ergonomics rule. Each WMSD claim costs
the state fund an average of $5,462, and represents higher
premium costs for employers, as well as lost income and pain
and suffering for Washington workers and their families.
The department believes that many of these injuries can be
prevented through proper ergonomics awareness education,
Job training and job design. A cost-benefit analysis will fol-

Proposed

low this report and will compare the costs of compliance to
the anticipated benefits of the ergonomics rule.

Despite little evidence that the ergonomics rule will pose
a disproportionate burden on small employers, the depart-
ment recognizes that small businesses face inherent disad-
vantages which might not be fully addressed in this analysis.
Therefore, the department concludes that a prudent approach
to the rule is to make special allowances for small-business.
Mitigation of compliance costs for small business is planned
in several ways. First, as discussed earlier in this report, there
will be a phase-in period, which includes delayed enforce-
ment for small businesses. The department intends to under-
take substantial efforts to provide assistance for small busi-
nesses in preparing for the rule during this phase-in period.
Second, employers will have options undér the rule which
allow an employer to follow specific criteria for identifying
and reducing hazards, or to develop and use their own criteria
which may be tailored to meet the employers’ needs. Finally,
the department’s method of assessing penalties for violations
of rules allows a very substantial penalty reduction for small
employers.

Other Mandates of the Regulatory Fairness Act

The Department’s Effort to Involve Businesses When
Developing the Proposed Rule: Nine rule development
conferences were held in seven cities throughout the state
with feedback being received from more than 500 conference
participants. In addition an advisory committee was formed
to seek guidance from outside of the department on the con-
tent of the rule. The committee conducted seven all day
meetings and consisted of thirty members representing large
and small business, labor and safety and health professionals.
A second advisory committee was created as a subcommittee
of Construction Advisory Committee and focused on how the
rule would address WMSDs in the construction committee,
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Following the committee meetings a "toolbox"” committee
was formed to assist L&I and the employer community in
creating resources and guidance materials for reducing
WMSD hazards. Finally, the department has continued to
add material to its’ ergonomics website.

What industries must comply with this rule pro-
posal? The proposed rule will apply to all types and sizes of
industries in the state of Washington.
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A copy of the statement may be obtained by writing to
Greg Nothstein, Economic Analyst, Department of Labor and
Industries, P.O. Box 44000, Olympia, WA 98504-4000,
phone (360) 902-6805, fax (360) 902-4202.

RCW 34.05.328 applies to this rule adoption. WISHA is
proposing to add a new section A-1 to chapter 296-62 WAC.
The purpose of the section is to assist employers in reducing
employee exposure to workplace hazards that can cause or
aggravate work-related musculoskeletal disorders (WMSD).
The rule will require employers to identify and attempt to
reduce these WMSD hazards. The proposed new section (A-
1 of chapter 296-62 WAC) is a significant legislative rule as
defined by RCW 34.05.328 (5)(c)(iii)). '

Hearing Location: On January 5, 2000, at 1:00 p.m. and
6:00 p.m., at the Washington State Convention Center,
Rooms 618-620, 8th and Pike, Seattle, Washington; on Janu-
ary 6, 2000, 1:00 p.m. and 6:00 p.m., at the Howard Johnson
Plaza Hotel, Orcas Room, 3105 Pine Street, Everett, WA; on
January 10, 2000, at 1:00 p.m. and 6:00 p.m., at the Tacoma
Public Library, Olympic Room, 1102 Tacoma Avenue South,
Tacoma, WA; on January 11, 2000, at 1:00 p.m. and 6:00
p.m., at the Red Lion Hotel at the Quay, Centennial Center,
100 Columbia Street, Vancouver, WA; on January 12, 2000,
at 1:00 p.m. and 6:00 p.m., at Cavanaugh’s Inn at the Park,
Skyline Room, 303 West North River Drive, Spokane, WA;
on January 13, 2000, at 1:00 p.m. and 6:00 p.m., at
Cavanaugh’s at Yakima Center, Ball Room, 607 East Yakima
Avenue, Yakima, WA; and on January 14, 2000, at 1:00 p.m.
and 6:00 p.m., at the Labor and Industries Building, Room
S$117-S118, 7273 Linderson Way S.W., Tumwater.

Assistance for Persons with Disabilities: Contact Josh
Swanson by December 22, 1999, at (360) 902-5484.

Submit Written Comments to: Jennie Hays, Project
Manager, WISHA Services Division, P.O. Box 44620,
Olympia, WA 98504-4620, by 5:00 p.m. on February 14,
2000. In addition to written comments, the department will
accept comments submitted to fax (360) 902-5529 or by e-
mail at ergorule@Ini.wa.gov. Comments submitted by fax
must be ten pages or less.

Date of Intended Adoption: May 1, 2000.

November 15, 1999
Gary Moore
Director
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NEW SECTION
WAC 296-62-051 Ergonomics.

PART 1

NEW SECTION

WAC 296-62-05101 What is the purpose of this rule?
The purpose of this rule is to reduce employee exposure to
workplace hazards that can cause or aggravate work-related
musculoskeletal disorders (WMSDs). In workplaces where
these hazards exist, employers must reduce them. Doing so
will prevent WMSDs such as tendinitis, carpal tunnel syn-
drome and low back disorders. The rule is not designed to
prevent injuries from slips, trips, falls, motor vehicle acci-
dents or being struck by or caught in objects.

This rule contains three parts.

* Part 1, WAC 296-62-05105, provides a quick way
for employers to know if they are covered.

* Part 2 requires covered employers to meet an
employee-education requirement and identify

NEW SECTION
WAC 296-62-05105 What is a "caution zone job'?

Washington State Register, Issue 99-24

WMSD hazards. If hazards exist, the employer
must reduce them.

e Part 3 shows covered employers when they must
comply with this rule. An employer's type of busi-
ness and number of employees determine how much
time is permitted for compliance (3 to 6 years for
fixing WMSD hazards).

The rule does not include any requirements for the med-
ical management of WMSDs or change any requirements for
handling industrial insurance claims. An employer will not
be in violation of this rule solely because an employee devel-
ops a WMSD or related symptom.

The department will work with a group of demonstration
employers to test and improve guidelines, best practices, and
inspection policies and procedures as they are developed.

NEW SECTION

WAC 296-62-05103 Which employers are covered by
this rule? Employers with "caution zone jobs" are covered
by this rule. A "caution zone job" is a job or task where an

employee's typical work includes any of the physical risk fac-
tors listed in WAC 296-62-05105.

""Caution zone'

A "caution zone job" is a job or task where an employee’s typical work includes any of the physical risk factors listed

below.

* Employers having one or more "caution zone jobs' must comply with Part 2 of this rule. "Caution zone jobs" may

not be hazardous, but do require further evaluation.

* This rule does not prohibit ''caution zone jobs."

* Employers who have made a reasonable determination that they do not have "caution zone jobs" are not covered by

Working with the hand(s) above the head, or the elbow(s) above the shoulder, for

more than 2 hours total per workday

. Working with the neck, back or wrist(s) bent more than 30 degrees for more than

. Squatting for a total of 2 hours per workday or kneeling for a total of 2 hours per

Pinching an object weighing more than 2 pounds per hand for more than 2 hours

. Gripping an object weighing more than 6 pounds per hand for more than 2 hours

this rule.
Awkward Postures .
2 hours total per workday
workday
High Hand Force .
total per workday
total per workday
Highly Repetitive Motion .

Repeating the same motion with the neck, shoulders, elbows, wrists, or hands

(except for keying) with little or no variation every few seconds for more than 2
hours total per workday

. Performing intensive keying for more than 4 hours total per workday

Proposed
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Repeated Impact

' Heavy, Frequent or Awkward
Lifting

WSR 99-23-067

Using the hand or knee as a hammer more than 10 times per hour for more than
2 hours total per workday

Lifting objects weighing more than 75 pounds once per workday or 55 or more
pounds mor® than 10 times per workday

Lifting objects weighing more than 10 pounds if done more than twice per

minute for more than 2 hours total per workday

Lifting objects weighing more than 25 pounds above the shoulders, below the

knees or at arms length more than 25 times per workday

Moderate to High Vibration

Using impact wrenches, carpet strippers, chain saws, percussive tools (jack ham-

mers, scalers, riveting or chipping hammers) or other hand tools that typically
have high vibration levels for more than 30 minutes total per workday

Using grinders, sanders, jig saws or other hand tools that typically have moderate

vibration levels for more than 2 hours total per workday

(Employers may assume that hand tools vibrating less than 2.5 meters per second-squared (m/s?)
eight-hour equivalent are not covered.)

PART 2

NEW SECTION

WAC 296-62-05110 When do employers’ existing
ergonomics activities comply with this rule? Employers
may continue to use effective alternative methods established
before this rule’s adoption date. If used, the employer must
be able to demonstrate that the alternative methods, taken as
a whole, are as effective as the requirements of this rule in
reducing the WMSD hazards of each job and providing for
employee education, training and participation.

NEW SECTION

WAC 296-62-05120 Which employees must receive
ergonomics awareness education and when? (1) Employ-
ers must ensure that all employees working in or supervising
"caution zone jobs" receive ergonomics awareness education
at least once every three years. The employer may provide
ergonomics awareness education or may rely on education
provided by another employer or organization.

(2) When employees are assigned to work in or supervise
"caution zone jobs," they must receive ergonomics awareness
education within 30 calendars days, unless they have
received it in the past three years. This requirement applies
when the initial "awareness education” deadline in the imple-
mentation schedule (WAC 296-62-05160) has passed.

NEW SECTION

WAC 296-62-05122 What must be included in ergo-
nomics awareness education? Ergonomics awareness edu-
cation must include:

(1) Information on work-related causes of musculoskel-
etal disorders, including physical risk factors present in the
type of job to which the employee is assigned (nonwork fac-
tors may be included as well);

(2) The types, symptoms and consequences of WMSDs
and the importance of early reporting;

[21]

(3) Information on identifying WMSD hazards and com-
mon measures to reduce them; and
(4) The requirements of this ergonomics rule.

NEW SECTION

WAC 296-62-05130 What options do employers have
for analyzing and reducing WMSD hazards? All covered
employers must determine whether "caution zone jobs" have
WMSD hazards and must reduce the WMSD hazards identi-
fied. Employers may choose either the general perfor-
mance approach or the specific performance approach as
follows:

Proposed
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Proposed

hazards:
General Performance Approach

The employer must analyze "caution zone jobs" to iden-
tify those with WMSD hazards that must be reduced. A
WMSD hazard is a physical risk factor that by itself or
in combination with other physical risk factors has a
sufficient level of intensity, duration or frequency to
cause a substantial risk of WMSDs. The employer must
choose criteria for this analysis that are as effective as
widely accepted nationally recognized criteria such as
the Liberty Mutual Manual Handling Tables, the Job
Strain Index, the Department of Energy ErgoEaser, the
ANSI 53.34-1986 (R1997) Hand Arm Vibration Stan-
dards, the 1991 NIOSH Lifting Equation, or the UAW-
GM Risk Factor Checklists.

The employer must analyze "caution zone jobs" using a
systematic method that includes the following, if appli-
cable:

a.  Physical demands specific to the worksite includ-
ing posture, force, repetition, repeated impacts,
vibration, duration, work pace, task variability
and recovery cycles;

b.  Layout of the work area, including reaches, work-
ing heights, seating and surfaces; and

c. Manual handling requirements, including size,
shape, weight, and packaging.

Individuals responsible for hazard analysis must know
how to use the analysis method effectively and be
informed about the requirements of this rule.

. The employer must reduce all WMSD hazards below

the criteria chosen in WAC 296-62- 05130(1) or to the
degree feasible.

. Measures used by employers to reduce WMSD hazards
. must take into account the causes of the hazard$ and

must be implemented in the following order of prefer-

ence: ' .

a.. Engineering or administrative measures to reduce
WMSD hazards. Examples include:

-« - changes to workstations and tools

* & * reducing the size ard' Welghts of loads han-
. dled ) '

o N _qucess redesngn to ellmmate unnecessary
- steps or introduce task vanety
. job rotation- - -
¢ .”  work schedulé modification
b. Measures that prlmanly rely on mdrvrdual work
practices or personal protective equnpment to
reduce WMSD hazards. Examples include:

[22)
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WAC 296-62-05130 - Analyzing and reducing WMSD  WAC 296-62-05130 - Analyzing and reducing WMSD haz-

ards:
Specific Performance Approach

The employer must analyze "caution zone jobs" to iden-
tify those with WMSD hazards that must be reduced. A
WMSD hazard is a physical risk factor that exceeds the
criteria in Appendix B of this rule.

Same as General Performance Approach.

Individuals responsible for hazard analysis must know
how to use the analysis provided in Appendix B effec- -
tively and be informed about the requrrements of thls
rule. :

The employer must reduce all WMSD hazards below the *
criteria in Appendix B of this rule or to the degree feasr- )
ble. : ’

P

Same as General Eerforrnanee' Approach:
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WAC 296-62-05130 - Analyzing and reducing WMSD  WAC 296-62-05130 - Analyzing and reducing WMSD haz-

hazards:
General Performance Approach
. kneepads
. impact gloves

. team lifting
. training on work techniques

6. If measures to reduce WMSD hazards include changes
in the job or work practices then job-specific training
must be provided. This job-speciﬁc training must
include:

a.  The hazards of the job or task;
b.  Safe work practices; and
c.  The proper use and maintenance of specific mea-
sures to reduce WMSD hazards that have been
" implemented.

7.  No written ergonomics program is required. The -
employer must be able to demonstrate the following:

The method used to analyze "caution zone jobs";
The criteria used to identify WMSD hazards;
The jobs with identified WMSD hazards; and

The reduction of all WMSD hazards below the
criteria chosen in WAC 296-62-05130(1) or to the
degree feasible.

o o

NEW SECTION . -

WAC 296-62-05140 How must employees be kept
involved and informed? (1) The employer must provide for
and encourage employee participation in analyzing "caution
zone jobs” and selecting measures to reduce WMSD hazards.
Employers with eleven or more employees who are required
to have safety committees (WAC 296-24-045), must involve
this committee in choosing the methods to be used for
employee participation.

(2) Employers with eleven or more employees must
share the following information with the safety committee (if
a committee is required by WAC 296-24-045). Employers
who are not required to have a safety committee (WAC 296-
24-045) must provide this information at safety meetings:

(a) The requirements of this rule;
(b) Identified "caution zone jobs";

(c) Results of the hazard analysis and/or identification of
jobs with WMSD hazards; and

(d) Measures to reduce WMSD hazards.

(3) The employer must review its ergonomics activities
at least annually for effectiveness and for any needed
improvements, This review must include members of the
safety committee where one exists or ensure an equally effec-
tive means of employee involvement.

[23]

ards:
Specific Performance Approach

Same as General Performance Approach.

No written ergonomics program is required. The
employer must be able to demonstrate that all WMSD
hazards have been reduced below the criteria identified
in Appendix B of this rule or to the degree feasible.

NEW SECTION

WAC 296-62-05150 How are terms and phrases used
in this rule? Note: Check L&I's WISHA Services website at
http://www.Ini.wa. gov/wisha/ergo for current links to any of
the websites referred to in this section.

ANSI $3.34-1986 (R1997) Hand Arm Vibration Stan-
dards - American National Standard Guide for the Measure-
ment and Evaluation of Human Exposure to Vibration Trans-
mitfed to the Hand. ANSI §3.34-1986 (R1997). Available
for purchase at the ANSI web site http://web.ansi.org/
default.htm.

‘"Caution zone jobs" - .Jobs or tasks in which the
employee’s typical work includes physical risk factors identi-
fied in WAC 296-62-05105. These jobs have a sufficient
_degree of risk to requ1re ergonomlcs awareness education and
job hazard analysis.

Department of Energy ErgoEaser - Ergonomics Edu-
cation, Awareness, System Evaluation and Recording
(ErgoEaser) $oftware package. ‘U.S. Department of Energy,
Office of Environment, Safety; and ‘Health (1995). Can be
downloaded from the Department of Energy website at
http;//tis.ch.doe. gov/others/ergoeaser/download htm.

Ergonomics - The science and practice of designing jobs
or workplaces to match the capabllmes and limitations of the
human body.

Proposed
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Intensive Keying - Keying with the hands or fingers in a
rapid, steady motion with few opportunities for temporary
work pauses.

Job Strain Index - The Strain Index: A proposed
method to analyze jobs for risk of distal upper extremity dis-
orders, Moore, 1.S., and A. Garg, (1995). Published in Amer-
ican Industrial Hygiene Association Journal, Vol. 56, pgs.
443-458. Website http://sg-www.satx.disa.mil/hscoemo/
tools/strain.htm.

Liberty Mutual Manual Handling Tables - The design
of manual handling tasks: Revised tables of maximum
acceptable weights and forces, Snook, S., Ciriello, V.,
(1991). Published in Ergonomics, Vol. 34, No. 9, pgs.
1197-1213.

NIOSH Lifting Equation, 1991 - Applications Manual
for Revised Lifting Equation, Waters, T., Putz-Anderson, V.,
Garg, A., (1994). Available from the National Technical
Information Center (NTIS), Springfield, VA 22161.
1-800-553-6847. Calculator website: http://www.industrial-
hygiene.com/calc/lift. html. Application guideline website:
http//www.cdc.gov/niosh/94-110.html.

Recovery Cycles - Work periods with light task
demands, or rest breaks, that permit an employee to recover
from physically demanding work.

Washington State Register, Issue 99-24

Typical Work - Work that is a regular or foreseeable
part of the job.

UAW-GM Risk Factor Checklists - UAW-GM Risk
Factor Checklist 2, 1998. UAW-GM Health and Safety Cen-
ter, 1030 Doris Road, Auburn Hills, Michigan.

Work-Related Musculoskeletal Disorders (WMSDs)
- Occupational disorders that involve soft tissues such as
muscles, tendons, ligaments, joints, blood vessels and nerves.
Examples include: Muscle strains and tears, ligament
sprains, joint and tendon inflammation, pinched nerves,
degeneration of spinal discs, carpal tunnel syndrome, tendini-
tis, rotator cuff syndrome. For purposes of this rule WMSDs
do not include injuries from slips, trips, falls, motor vehicle
accidents or being struck by or caught in objects.

PART 3

NEW SECTION

WAC 296-62-05160 When must employers comply
with this rule? Employers covered by this rule must comply
with its requirements by the dates shown.

Employer

All employers in SIC codes**152,
174, 175, 176, 177, 242, 411, 421,
451, 541, 734 and 805 that employ 50
or more employees in workplaces
described by these SIC codes

The WA Dept. of Labor & Industries

Employers in SIC codes** 152, 174,
175,176, 177, 242, 411, 421, 451,
541, 734, and 805 that employ less
than 50 employees in workplaces
described by these SIC codes.

All other employers that employ 50
or more employees

All other employers employing 11-49
employees

All other employers

SUPPLEMENTAL IMPLEMENTATION SCHEDULE

Proposed

INITIAL IMPLEMENTATION SCHEDULE

Effective Date Awareness Hazard Hazard
Education Analysis Reduction
Completed Completed Completed
One year after the Adoption date Adoption date Adoption date
rule adoption date +15 months +24 months +36 months
*00/00/00
Two years after the  Adoption date Adoption date Adoption date
rule adoption date +27 months +33 months +48 months
Three years after the Adoption date Adoption date Adoption date
rule adoption date +39 months +45 months +60 months
Four years after the ~ Adoption date Adoption date Adoption date
rule adoption date +51 months +57 months +72 months

[24]
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Employer

New workplaces or businesses

Significant changes to existing work-
places or businesses

Effective Date

One year fram the
date the new work-

place or business was

established

OR

The initial imple-
mentation date that

applies, whichever is

later

When they occur
OR

The initial imple-
mentation date that

Awareness Edu-
cation Com-
pleted

+ 1 month

OR
According to the
schedule above

+ 1 month

OR

According to the
schedule above

Hazard Analysis
Completed

+ 2 months

OR
According to the
schedule above

+ 2 months

OR

According to the
schedule above

WSR 99-23-067

Hazard Reduc-
tion Completed

+ 3 months

OR
According to the
schedule above

+ 3 months

OR

According to the
schedule above

applies, whichever is

later

*Note: Actual dates will be inserted for final rule.

Note: Help for employers in implementing the rule.

1.

Developing Ergonomics Guides and Models

The department will work with employer and
employee organizations to develop guides for com-
plying with this rule (for example, a model program
for ergonomics awareness education). Employer
use of these guides will be optional.

Identifying Industry Best Practices

The department will work with employer and
employee organizations to develop or identify meth-
ods of reducing WMSD hazards that will serve as
examples of industry-specific best practices. As
industry-specific best practices are developed, they
may be used to demonstrate employer compliance
with the requirement to reduce WMSD hazards.
Employers will not be restricted to the use of indus-
try best practices for compliance.

Establishing Inspection Policies and Procedures

The department will develop policies and proce-
dures for inspections and enforcement of this rule
prior to the first effective date. These policies and
procedures will be communicated to employers and

employees through mailing lists, business associa-

tions, labor unions and other methods before the
department issues any citations or penalties.
Testing Guidelines with Demonstration Employ-
ers o

Following adoption of this rule, the department
intends to identify employers who- agree to serve as
Demonstration Employers. The department will
work with these employers to test and improve
guidelines, best practices and inspection policies
and procedures as they are developed.

Providing Information on Ergonomics

(25]
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**Note: See Appendix C of this rule for descriptions of these SIC codes.

The department will work with employer and
employee organizations to collect and share the
most effective examples of ergonomic training, job
analysis, and specific solutions to problems. The
department will make special efforts to share this
information with the small business community.

NEW SECTION-
WAC 296-62-05170 Appendices.

NEW SECTION

WAC 296-62-05172 Appendix A: Illustrations of
physical risk factors. The following illustrations are pro-
vided as reference only. Some users of this rule may find the
pictures aid their understanding of the text in WAC 296-62-
05105. '

Proposed
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Awkward Postures
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Raising the hands Bending the back Bending the wrist
above the head 200 45°
7 / > 30

.

|

Raising the elbows above the shoulders | Squatting

Bending the neck

)

Proposed
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High Hand Force

Pinching_Z lbs. Grasping 6 lbs.

Repeated Impacts

[—]
aded
[}
[—J
-
[—]
o=
(-

Using the kneeasa | Usingthe hand as a
hammer hammer

NEW SECTION

WAC 296-62-05174 Appendix B: Criteria for ana-
lyzing and reducing WMSD hazards for employers who
choose the Specific Performance Approach. For each "cau-
tion zone job" find any physical risk factors that apply. Read-
ing across the page, determine if all of the conditions are
present in the job. If they are, a WMSD hazard exists and
must be reduced (see WAC 296-62-05130(4), specific per-
formance approach).

For each "caution zone job" find any physical risk factors that
apply. Reading across the page, determine if all of the condi-
tions are present in the job. If they are, a WMSD hazard
exists and must be reduced (see WAC 296-62-05130(4), spe-
cific performance approach).

[27] Proposed
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Awkward Postures
Body Part Physical Risk Factor Duration Visual Aid
Shoulders Holding the hand(s) above the head More than 4 hours
or the elbow(s) above the shoulder(s) | total per workday
Repetitively raising the hand(s) above
the head or the elbow(s) above the More than 4 hours i
shoulder(s) more than once per total per workday
minute
Neck
45°
Bending the neck, :
without added support, More than 4 hours
45° or more total per workday
TN
Back 30°
Bending the back forward to work, More than 4 hours-
without added support, more than 30° | total per workday
450
Bending the back forward to work, More than 2 hours
without added support, more than 45° | total per workday
Proposed [28]

Check (v')
here if this is
a WMSD
hazard

Q
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' Awkward Postures (continued) Check (v)
here if this is
Body Part Physical Risk Factor Duration Visual Aid a WMSD
hazard
Knees

Squatting

More than 4 hours
total per workday

]

Q

Kneeling on hard surfaces

More than 2 hours
total per workday

Kneel on soft or padded surfaces

More than 4 hours
total per workday

L
PROPOSED
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High Hand Force Check (v)

Body Part Physical Risk Factor | Combined with | Duration Visual Aid
Arms’ Pinching an object(s) | Highly repetitive | More than 3
wrists, weighing more than 2 | motions hours total per
hands Ibs. per hand workday
30°
, . | Morethan3
Wrists bent 30° | poyrs total per
or more workday
rd /.
rd
7 }
No other risk More than 4 / )2 //
factors hours total per Sy
workday %-IEV'
Arms,
wrists, Gripping an object(s) Highly repetitive | More than 3
hands weighing more than 6 | motions hours total per
Ibs. per hand workday
/
_/
3° W
—-—-—_"——-/o
. o | More than 3
V\:rrl::)srgent 30° 1 hours total per 3
° workday /\
30’
g
No other risk More than 4
factors hours total per
workday
Proposed (30]

here if this is
a WMSD
hazard

Q
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Combined with
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Duration

Body Part Physical Risk Factor

Neck, Using the same

shoulders, | motion with little or no

elbows variation every few No other risk factors M;'\ig:sgas hours total
ts. seconds (excluding P y

wrists, keying activities)

hands

Using the same
motion with little or no
variation every few
seconds (excluding
keying activities)

Wrists bent 30° or more
AND

High, forceful exertions
with the hand(s)

More than 2 hours total
per workday

Intensive keying (for
example, data entry)

Awkward postures

More than 4 hours total
per workday

No other risk factors

More than 7 hours total
per workday

Repeated Impact

Body Part Physical Risk Factor Duration Visual Aid
Hands

Using the hand as a hammer more More than 2 hours

than once per minute total per workday
Knees

Using the knee as a More than 2 hours

hammer more than once total per workday

per minute

[31]
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Check (V)
here if this is
a WMSD
hazard

Q

Q

Check (v')
here if this is
a WMSD
hazard

U

U
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Heavy, Frequent or Awkward Lifting

Washington State Register, Issue 99-24

This analysis only pertains if you have “caution zone jobs” where employees lift 10 Ibs. or more (see
WAC 296-62-05105, Heavy, Frequent, or Awkward lifting) and you have chosen the specific performance

approach.

<)

Find out the actual weight of
objects that the employee lifts.

Find the Percentage Modifier. Find out how
many times the employee lifts per minute and the
total number of hours per workday spent lifting.
Use this information to lock up the Percentage

Actual Weight = Ibs. Modifier in the table below.
How many lifts  For how many hours per workday?
i ?
per minute? 1hrorless 1hrto2hrs 2 hrsormore
Step2 ) Determine the Unadjusted 1 it every 5 mins ) ] )
Weight Limit. Where are the 100% 85% 85%
employee's hands at the beginning of 1 lift every min 95% 90% 75%
the lift? Mark that spot on the diagram ) )
below. The number in that box is the 2-3 lifts every min 90% 85% 65%
Un??ﬂft?(_j Weight Limit in pounds. 4-5 lifts every min 85% 0% 45%
: I 6-7 lifts every min 75% 50% 259,
Above , | 8-9 lifts every min 60% 35% 15%
shoulder { l‘ . 10+ lifts every min 30% 20% 0%
> j 7045 35 ‘ Note: For lifting done less than once every five minutes, use 100%
AN T Percentage Modifier: %
Waist to i\ Calculate the Weight Limit. Start by copying the
shoulder \ . ' Unadjusted Weight Limit from Step 2.
, TTg0 85, 45 | Unadjusted Weight Limit: ibs.
PR I S .
K i If the employee twists more than 45 degrees
Knee to’ ? ! while lifting, subtract 10 pounds from the
ist i ! Unadjusted Weight Limit. Otherwise subtract 0.
wais A L 90 .60 45 Twisting Adjustment: - Ibs.
T “ Adjusted Weight Limit: = Ibs.
Below \(‘ Multiply the Adjusted Weight Limit by the
knee ,\ I ; Percentage Modifier from Step 3 to get the
il L eolss! 40 | Weight Limit. X
:'/ \ } e
- 10~ VENETE : Percentage Modifier: %
Near Mid- Extended Weight Limit: =__  Ibs.
Range
Is this a hazard? Compare the Weight Limit
Unadjusted Weight Limit: Ibs. calculated in Step 4 with the Actual Weight lifted from

Step 1. If the Actual Weight lifted is greater than the
Weight Limit calculated, then the lifting is a WMSD
hazard and must be controlled.

above to:

Note: If the job involves lifts of objects with a number of different weights and/or from a number of different locations, use Steps 1 through 5

1. Analyze the two worst case lifts — the heaviest object lited and the lift done in the most awkward posture.
2. Analyze the most commonly performed lit. In Step 3, use the frequency and duration for alt of the lifting done in a typical workday.

Proposed
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Use the instructions below to determine if a vibration hazard exists.

Step 1. Find the vibration value for the tool. (Get it from the manufacturer, look it up at this website:
http://umetech.niwl.se/vibratio/HAVHome htgnl, or you may measure the vibration yourself). The
vibration value will be in units of meters per second squared (mv/s%). On the graph below find the point on
the left side that is equal to the vibration value.

Note: You can also link to this website through the L&I WISHA Services Ergonomics website:
http://www.Ini.wa.gov/wisha/ergo

Step 2. Find out how many total hours per workday the employee is using the tool and find that point on the
bottom of the graph.

[—]
kel
(]
[—]
(- ™
[—]
[
(-

Step 3. Trace a line in from each of these two points until they cross.

Step 4. If that point lies in the cross-hatched "Hazard" area above the upper curve, then the vibration hazard must
be controlled. If the point lies between the two curves in the "Caution” area, then the job remains as a
"Caution Zone Job." If it falls in the "OK" area below the bottom curve, then no further steps are required.

50

~
o

w
O

Vibration value (in m/s?)

Example:

An impact wrench
with a vibration
value of 12 m/s’ is
used for 2%z hours
total per day. The
exposure level is in

the Hazard area. Note: The caution limit curve (bottom) is based on an 8-hour encrgy-equivalent frequency-
The vibration must weighted acceleration value of 2.5 m/s?, The hazard limit curve (top) is based on an 8-hour
encrgy-equivalent frequency- weighted acceleration value of 5 m/st.

Time (in hours)

be controlled.

[33] Proposed
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NEW SECTION

WAC 296-62-05176 Appendix C: Standard Industry
Classification (SIC) codes. The descriptive titles for the SIC
codes listed in the implementation schedule (WAC 296-

Washington State Register, Issue 99-24

62-05160) are provided below. SIC codes are established by

the federal Office of Management and Budget and are listed,

in the Standard Industrial Classification Manual, 1987 edi-
tion.

SIC* INDUSTRY EXAMPLES
152 General Building . general contractors—single-family houses
Contractors, . general contractors—residential buildings other than single-family
Residential
Buildings
174 Masonry, . masonry, stone setting, and other stone work
Stonework, Tile . plastering, drywall, acoustical, and insulation work
Setting & Plastering . terrazzo, tile, marble, and mosaic work
175 Carpentry and . carpentry work
Floor Work . floor laying and other floor work (NEC**)
176 Roofing, Siding and . installation of roofing, siding, and sheet metal work
Sheet Metal
177 Concrete Work . includes portland cement and asphalt
242 Sawmills & Planing . sawmills and planing mills
Mills . hardwood dimension and flooring mills
. special products sawmills (NEC**)
411 Local & Suburban . local and suburban transit
Transportation . local passenger transportation (NEC**)
421 Trucking & Courier . trucking
Service, not Air . local trucking with or without storage
. courier services (except by air)
451 Air Transportation, . scheduled air transportation
Scheduled and Air . air courier services
Courier Note: 'WISHA jurisdiction excludes planes in flight.
541 Grocery Stores . supermarkets
. food stores
. grocery stores
734 Services to . disinfecting and pest control services
Dwellings & Other . building cleaning and maintenance services (NEC**)
Buildings .
805 Nursing & Personal . skilled nursing care facilities

*SIC or NAICS equivalent.

Care

In 2000, fed.eral agencies that

intermediate care facilities _
nursing and personal care facilities (NEC**)

WSR 99-23-080
-, PROPOSED RULES

produce statistical data will adopt NAICS (North American
Industry Classification System) codes and begin to phase out
the SIC codes. State and local government agencies also will
use this new coding structure to promote a common language
for categorizing today’s industries.
**NEC - not elsewhere classified.

Proposed

. DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Adult Services Administration)-
[Filed November 16, 1999, 9:55 a.m.] -

Original Notice. o
Preproposal statement of inquiry was filed as WSR 99-
15-066.
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Title of Rule:
Proposed Title of Rule Statutory authority Statute being implemented
Action for adoption
New 388-71-0400 What is the intent of the depart- | RCW 74.09.520, 74.08.090, | RCW 74.39.010, 74.39A.110
ment’s home and community programs? 74.39A.130
New 388-71-0405 What are the home and commu- | RCW 74.09.520, 74.08.090, | RCW 74.39.010, 74.39A.110
nity programs? 74.39A.130
New 388-71-0410 What services may I receive RCW 74.08.090, 74.39.010, | RCW 74.39.010, 74.09.520
under HCP? 74.09.520 .
New 388-71-0415 What other services may I receive | RCW 74.08.090, 74.39.020 | RCW 74.39.020
under the COPES program?
New 388-71-0420 What services are not covered RCW 74.09.520, 74.08.090, | RCW 74.39.020
under HCP? 74.39A.130
New 388-71-0425 Who can provide HCP services? | Chapter 175, Laws of 1999, | Chapter 175, Laws of 1999,
chapters 70.126, 70.127 chapters 70.126, 70.127
RCW, RCW 74.08.044 RCW, RCW 74.08.044
New 388-71-0430 Am I eligible for one of the HCP | RCW 74.39.010, 74.08.090, | RCW 74.39.010, 74.08.090,
programs? 74.39A.110, 74.09.520 74.39A.110, 74.09.520
New 388-71-0440 Am I eligible for MPC-funded RCW 74.09.520 RCW 74.09.520
services?
New 388-71-0445 Am I eligible for Chore-funded | RCW 74.39A.110, RCW 74.39A.110,
services? 74.39A.150 74.39A.150
New 388-71-0450 How do I remain eligible for ser- | 42 C.ER. 441.302, RCW C.FR. 42.441.302, RCW
vices? 74.09.520 74.09.520
New 388-71-0455 Can my services be terminated if | RCW 74.09.5 10, 74.09.520 RCW 74.09.510, 74.09.520
eligibility requirements for HCP change?
New 388-71-0460 Are there limitations to HCP ser- | RCW 74.09.520 RCW 74.09.520
vices I can receive?
New 388-71-0465 Are there waiting lists for HCP | RCW 74.39.010, 74.39A.120 | RCW 74.39.010, 74.39A.120
services?
New 388-71-0470 Who pays for HCP services? RCW 74.39A.120, RCW 74.39A.120,74.39.010,
_ 74.39.010, 74.39.020 74.39.020
New 388-71-0475 What is the maximum amount RCW 74.08.090 42 C.FR. 441.302(f)
that the department pays per month for your
COPES care?
New 388-71-0480 If I am employed, can I still RCW 74.39A.140, RCW 74.39A.140,
receive HCP services? 74.39A.150 74.39A.150
New 388-71-0600 What are residential services? RCW 74.08.44 [74.08.044] [ RCW 74.39A.020,
. 74.39A.010
New 388-71-0605 Am I eligible for residential ser- | RCW 74.08.44 [74.08.044] | RCW 74.39A.020,
vices? 74.39A.010
New 388-71-0610 Who pays for residential care? | RCW 74.08.44 [74.08.044] RCW 74.39A.020,
' ' 74.39A.010
New 388-71-0615 If I leave a residential facility or | RCW 74.42.450, 74.08.090 | RCW 74.42.450
nursing facility, are there resources available? R
New 388-71-0620 Am I eligible for a residential dis- | RCW 74.42.450, 74.08.090 | RCW 74.42.450
‘| éharge allowance? - SRR
New 3§8-71-1000 What is the senior citizens act? | RCW 74.38.030 RCW 74.38.030
New 388-71-1005 Who administers the senior citi- | RCW 74.38.030 RCW 74.38.030
zens services act funds? o
.- A
[35] Proposed
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New 388-71-1010 What services does the SCSA RCW 74.38.030 RCW 74.38.040
fund?
New 388-71-1015 How do I apply for SCSA-funded | RCW 74.38.030 RCW 74.38.050, 74.38.030
services?
New 388-71-1020 Am I eligible for SCSA-funded | RCW 74.38.030 RCW 74.38.050
services?
New 388-71-1025 What income and resources are | RCW 74.38.030 RCW 74.38.030
not considered when determining eligibility?
New 388-71-1030 What if I am not eligible to RCW 74.38.030 RCW 74.38.030, 74.38.050
receive SCSA-funded services at no cost?
New 388-71-1035 What are my rights under this RCW 74.38.030 RCW 74.38.030
program?
New 388-71-1065 What is the purpose of the respite | RCW 74.41.040 RCW 74.41.040
care program? ,
New 388-71-1070 What definitions apply to respite | RCW 74.41.040 RCW 74.41.030
care services?
New 388-71-1075 Who is eligible to receive respite | RCW 74.41.040 RCW 74.41.050
care services?
New 388-71-1080 Who may provide respite care RCW 74.41.040 RCW 74.41.050
services?
New 388-71-1085 How are respite care providers RCW 74.41.040 RCW 74.41.050
reimbursed for their services?
New 388-71-1090 Are participants required to pay | RCW 74.41.040 RCW 74.41.040
for the cost of their services?
New 388-71-1095 Are respite care services always | RCW 74.41.040 RCW 74.41.050
available?
New 388-71-1100 What is volunteer chore services? | RCW 74.08.090, 74.09.520, | RCW 74.08.090, 74.09.520,
74.39A.030, 74.39A.100 74.39A.030, 74.39A.100
New 388-71-1105 Am I eligible to receive volunteer | RCW 74.08.090, 74.09.520, | RCW 74.08.090, 74.09.520,
chore services? 74.39A.030, 74.39A.100 74.39A.030, 74.39A.100
New 388-71-1110 How do I receive information on | RCW 74.08.090, 74.09.520, | RCW 74.08.090, 74.09.520,
applying for volunteer chore services? 74.39A.030, 74.39A.100 74.39A.030, 74.39A.100
Repeal 388-15-145 Residential care discharge allow-
ance
Repeal 388-15-200 Health support services
Repeal 388-15-201 Long-term care functional eligibil-
ity
Repeal 388-15-206 Volunteer chore services
Repeal 388-15-207 Chore personal care services for
adults—Legal basis
Repeal 388-15-209 Chore personal care services—Eli-
gibility
Repeal 388-15-214 Chore personal care services—
Budget control
Repeal 388-15-215 Chore personal care services—
Program limitations
Repeal 388-15-219 Chore personal care services—
Payment and client participation
Repeal 388-15-222 Chore personal care services—

Employed disabled—Incentive income and
resource exemption

Proposed
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Repeal 388-15-548 Residential services

Repeal 388-15-551 Adult family home—authority to
purchase care—Standards

Repeal 388-15-553 Adult family home—Determina-
tion of need

Repeal 388-15-554 Adult family home—Placement in
facility

Repeal 388-15-555 Adult family home—Payment—
Standards—Procedures

Repeal 388-15-560 Congregate care—Definition—
Authority to purchase care—Standards

Repeal 388-15-562 Congregate care—Eligible persons

Repeal 388-15-563 Congregate care—Residents of =
other states &

Repeal 388-15-564 Congregate care—Determination g
of need &=

Repeal 388-15-566 Congregate care—Placement in
facility

Repeal 388-15-568 Congregate care—Payment—
Standards—Procedures

Repeal 388-15-600 Community options program entry
system (COPES)—Purpose

Repeal 388-15-620 COPES—Services

Repeal 388-15-630 COPES—Payment procedures

Repeal 388-15-690 Respite care services—Defini-
tions

Repeal 388-15-695 Respite care services—Caregiver
eligibility

Repeal 388-15-700 Respite care services—Distribu-

| tion of cost

Repeal 388-15-705 Respite care services—Rates of
payment

Repeal 388-15-710 Respite care services—Service
priorities

Repeal 388-15-715 Respite care services—Service
priority categories

Repeal 388-15-810 Medicaid personal care services—
Legal basis . . . .

Repeal 388-15-830 Medicaid personal care services—
Eligibility

Repeal 388-15-880 Medicaid personal care services—
Payment procedures A

Repeal 388-15-890 Medicaid personal care services—
Program limitations

Repeal 388-15-895 Termination of services

Repeal 388-17-010 Legal basis for senior citizens ser-
vices program

Repeal 388-17-020 Definitions

Repeal 388-17-100 Rights and responsibilities of

applicants and recipients
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Repeal 388-17-120 Eligibility for senior citizens ser-
vices—Application

Repeal 388-17-160 Income and resources

Repeal 388-17-180 Fee schedule

Repeal 388-17-500 Local area agency on aging con-
tracts—Administrative review process

Repeal 388-17-510 Area agency on aging plan—
Administrative review process

Purpose: The department is rewriting rules to comply
with the clear writing standards, per the Governor’s Execu-
tive Order 97-02. These rules have been rewritten to clarify
and simplify language without making any policy changes.

Statutory Authority for Adoption: See Purpose above.

Statute Being Implemented: See Purpose above.

Summary: Repeals rules about social services for adults,
which are currently listed in chapters 388-15 and 388-17
WAC, and proposes them as part of a new chapter, chapter
388-71 WAC.

Reasons Supporting Proposal:
Order 97-02.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Brooke Buckingham, 600
Woodland Square Loop, Lacey, WA, (360) 493-2544.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Current rules for Medicaid-funded services under
the COPES (community options program entry system),
MPC (Medicaid personal care), and chore personal care pro-
grams; residential care services program,; residential care dis-
charge allowance; Senior Citizens Services Act; respite care
program; and volunteer chore program are being rewritten to
meet clear rule writing standards. New rules will be adopted
in chapter 388-71 WAC.

Proposal Changes the Following Existing Rules: We are
repealing sections of chapters 388-15 and 388-17 WAC and
adopting new rules on this subject in chapter 388-71 WAC.
The following rules are being repealed: WAC 388-15-145
Residential care discharge allowance, 388-15-200 Health
support services, 388-15-201 Long-term care functional eli-
gibility, 388-15-206 Volunteer chore services, 388-15-207
Chore personal care services for adults—Legal basis,
388-15-209 Chore personal care services—Eligibility,
388-15-214 Chore personal care services—Budget control,
388-15-215 Chore personal care services—Program limita-
tions, 388-15-219 Chore personal care services—Payment
and client participation, 388-15-222 Chore personal care ser-
vices—Employed disabled—Incentive income and resource
exemption, 388-15-548 Residential services, 388-15-551
Adult family home—Authority to purchase care—Standards,
388-15-552 Adult family home—Eligible persons,
388-15-553 Adult family home—Determination of need,
388-15-554 Adult family home—Placement in facility,
388-15-555 Adult family home—Payment—Standards—
Procedures, 388-15-560 Congregate care—Definition—
Authority to purchase care—Standards, 388-15-562 Congre-

Governor’s Executive
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gate care—Eligible persons, 388-15-563 Congregate care—
Residents of other states, 388-15-564 Congregate care—
Determination of need, 388-15-566 Congregate care—Place-
ment in facility, 388-15-568 Congregate care—Payment—
Standards—Procedures, 388-15-600 Community options
program entry system (COPES)—Purpose, 388-15-620
COPES—Services, 388-15-630 COPES-—Payment proce-
dures, 388-15-690 Respite care services—Definitions,
388-15-695 Respite care services—Caregiver edibility,
388-15-700 Respite care services—Distribution of cost,
388-15-705 Respite care services—Rates of payment,
388-15-710 Respite care services—Service priorities,
388-15-7135 Respite care services—Service priority catego-
ries, 388-15-810 Medicaid personal care services—Legal
basis, 388-15-830 Medicaid personal care services—Eligibil-
ity, 388-15-880 Medicaid personal care services—Payment
procedures, 388-15-890 Medicaid personal care services—
Program limitations, 388-15-895 Termination of services,
388-17-010 Legal basis for senior citizens services program,
388-17-020 Definitions, 388-17-100 Rights and responsibili-
ties of applicant and recipients, 388-17-120 Eligibility for
senior citizens services—Application, 388-17-160 Income
and resources, 388-17-180 Fee schedule, 388-17-500 Local
areas agency on aging contracts—Administrative review pro-
cess, and 388-17-510 Area agency on aging plan—Adminis-
trative review process. o

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the rule does
not impact small businesses. '

RCW 34.05.328 does not apply to this rule adoption.
The proposed amendments do not change the effect of the
policy. Rules do meet the definition of "significant legisla-
tive rule," but the department is exempt from preparing a cost
benefit analysis under RCW 34.05.328 (5)(b)(vii). ‘

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on January 4, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by December 21, 1999, phone (360) 664-6094, TTY
(360) 664-6178, e-mail wallpg@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by January 4, 2000. ’ _

Date of Intended Adoption: January 20, 2000.

November 10, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit
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HOME AND COMMUNITY PROGRAMS

' NEW SECTION

WAC 388-71-0400 What is the intent of the depart-
ment’s home and community programs? The department
offers home and community programs (HCP) as an alterna-
tive to nursing facility care so that eligible persons may
remain in, or return to, their own homes or community resi-
dences with the provision of supportive services. Some of
these services may be administered by home and community
services (HCS), division of developmental disabilities
(DDD), area agency on aging (AAA) or division of children
and family services (DCFS).

NEW SECTION

WAC 388-71-0405 What are the home and commu-
nity programs? The HCP are:

(1) Community options program entry system (COPES),
described under subsection 1915(c) of the Social Security
Act, codified in 42 C.F.R. 441.300 and 310.

(2) Medicaid personal care services (MPC), found under
RCW 74.09.520 and in the Medicaid state plan.

(3) Chore personal care services, a state-only funded
program authorized under RCW 74.08.090, 74.09.520, and
74.08.570.

NEW SECTION

WAC 388-71-0410 What services may I receive
under HCP? You may receive the following HCP services:

(1) Assistance with personal care tasks and household
tasks in your own home, as defined in 388-15-202(38); and

(2) Assistance with personal care tasks and household
tasks in a residential setting, as described in WAC 388-71-
500. Note: Household tasks are included as part of the board
and room rate.

NEW SECTION

WAC 388-71-0415 What other services may I receive
under the COPES program? In addition to the services
listed in WAC 388-71-410, you may be eligible for other ser-
vices under the COPES program. You may be eligible to
receive: '

(1) Adult day care, in an adult day care or adult day
health center if you:

(a) Are ineligible for Medicaid state plan covered adult
day health services;

(b) Are chronically ill or disabled, socially isolated .

and/or confused or have mild to moderate dementia; or

(c) Meet eligibility requirements for adult day care ser-
vices defined in WAC 388-15-652 and 388-15-653.

(2) Environmental modifications, if the minor physical
adaptations to your home:

(a) Are necessary to ensure your health, welfare and
safety;

WSR 99-23-080

(b) Enable you to function with greater independence in
the home;

(c) Directly benefit you medically or remedially;

(d) Meet applicable state or local codes.

(3) Home delivered meals, limited to one meal per day,
if:

(a) You are homebound;

(b) You are unable to prepare the meal,

(c) You dont have a caregiver (paid or unpaid) available
to prepare this meal; and

(d) Receiving this meal is more cost-effective than hav-
ing a paid caregiver.

(4) Home health aide service tasks, if the service tasks:

(a) Include assistance with ambulation, exercise, self-
administered medications and hands on person care;

(b) Are beyond the amount, duration or scope of Medic-
aid reimbursed home health services (WAC 388-86-045) and
are in addition to those available services; and

(c) Are health-related. Note: Incidental services such as
meal preparation may be performed in conjunction with a
health-related task as long as it is not the sole purpose of the
aide’s visit.

(5) Personal emergency response system (PERS), if the
service is necessary to enable you to secure help in the event
of an emergency and if you:

(a) Live alone;

(b) Are alone;

(c) Have no regular provider for extended periods of
time on a daily basis;

(d) Do not have a live-in provider; or

(e) Do not live with family or friends.

(6) Skilled nursing, if the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse;

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-86-045; and )

(c) Limited to short-term service not to exceed twelve
visits in a six-month period.

(7) Specialized medical equipment and supplies, if the
items are:

(a) Necessary for life support;

(b) Necessary to increase your ability to perform activi-
ties of daily living; or

(c) Necessary for you to perceive, control, or communi-
cate with the environment in which you live; and

(d) Directly medically or remedially beneficial to you;
and

(e) In addition to any medical equipment and supplies
provided under the state plan.

(8) Training, if you need to meet a therapeutic goal such

as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers.

(9) Transportation services, if the service:

(a) Provides the client access to community services and
resources provided in accordance with a therapeutic goal;

(b) Is not merely diversional in nature;

Proposed
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(c) Is in addition to Medicaid brokered transportation to
medical services; and

(d) Does not replace the Medicaid-brokered transporta-
tion.

NEW SECTION

WAC 388-71-0420 What services are not covered
under HCP? HCP does not cover the following services:

(1) For chore personal care and MPC:

(a) Teaching, including teaching how to perform per-
sonal care tasks;

(b) Development of social, behavioral, recreational,
communication, or other types of community living skills;

(c) Nursing care.

(2) Services provided outside of your residence, unless
they are:

(a) Authorized in your written service plan; and

(b) Essential shopping or medical appointments.

(3) Child care;

(4) Sterile procedures, administration of medications, or
other tasks requiring a licensed health professional, unless
authorized as an approved nursing delegation task, client self-
directed care task, or provided by a family member;

(5) Services provided over the telephone;

(6) Services provided outside the state of Washington if
COPES or chore personal care;

(7) Services to assist other household members not eligi-
ble for services;

(8) Yard care.

NEW SECTION

WAC 388-71-0425 Who can provide HCP services?
The following types of providers may provide COPES, MPC,
or chore services:

(1) Individual in-home providers, who must meet the

requirements outlined in WAC 388-71-500 through 388-71-
580;

(2) Home care agencies, which must be licensed under
chapters 70.127 RCW and 246-336 WAC, or home health
agencies, licensed under chapters 70.126 RCW and 246-327
WAC;

(3) Licensed adult family home and boarding home pro-
viders who are contracted with DSHS (see WAC 388-71-
600); and

(4) Service providers who have contracted with the AAA
to perform COPES services listed in WAC 388-71-415.

NEW SECTION

WAC 388-71-0430 Am I eligible for one of the HCP
programs? You are eligible to receive HCP services if you
meet the functional and financial eligibility requirements in
WAC 388-15-610 for COPES, WAC 388-71-440 for MPC,
or WAC 388-71-445 for Chore.

Proposed
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NEW SECTION

WAC 388-71-0440 Am I eligible for MPC-funded
services? To be eligible for MPC-funded services you must:

(1) Require assistance with at least one unmet direct per-
sonal care task listed in WAC 388-15-202(17); and

(2) Be certified as Title 19 categorically needy, as
defined in WAC 388-500-0005.

(3) Be assessed using a comprehensive assessment and
unmet need standards, through seventeen years of age or until
transferring out of foster care or group care.

NEW SECTION

WAC 388-71-0445 Am I eligible for Chore-funded
services? To be eligible for Chore-funded services, you
must;

(1) Be eighteen years of age or older;

(2) Require assistance with at least one of the direct per-
sonal care tasks listed in WAC 388-15-202(17);

(3) Not be eligible for MPC or COPES, Medicare home
health or other programs if these programs can meet your
needs;

(4) Have net household income (as described in WAC
388-450-0005, 388-450-0015, and 388-450-0210) not
exceeding:

(a) The sum of the cost of your chore services, and

(b) One-hundred percent of the FPL adjusted for family
size. ‘

(5) Have resources, as described in chapter 388-470
WAC, which does not exceed ten thousand dollars for a one-
person family or fifteen thousand dollars for a two-person
family. (Note: One thousand dollars for each additional fam-
ily member may be added to these limits.)

(6) Not transfer assets on or before November 1, 1995
for less than fair market value as described in WAC 388-513-
1365.

NEW SECTION

WAC 388-71-0450 How do I remain eligible for ser-
vices? In order to remain eligible for services, you must have
and be found still in need of HCP services through a reassess-
ment. The reassessment must be conducted:

(1) Face-to-face.

(2) In your own home. Note: A case manager may
request the interview be conducted in private.

(3) At least annually or sooner if your functional or
financial circumstances change.

NEW SECTION

WAC 388-71-0455 Can my services be terminated if
eligibility requirements for HCP change? The department
has the right to terminate your services if eligibility require-
ments for HCP change.
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NEW SECTION

WAC 388-71-0460 Are there limitations to HCP ser-
vices I can receive? The following are limitations to HCP
services you can receive:

(1) HCP services may not replace informal support sys-
tems.

(2) The total cost of your care may not exceed AASA
published rates for services.

(3) The department may adjust payments to a personal
care provider who is doing household tasks (e.g., essential
shopping, meal preparation, and laundry) at the same time
for: .
(a) More than one client living in the same household; or
(b) A client in a shared living arrangement (MPC).

NEW SECTION

WAC 388-71-0465 Are there waiting lists for HCP
services? If you are receiving:

(1) COPES services, a waiting list may be created if:

(a) The caseload or expenditures exceed the legislative
funding, or

(b) HCFA or the legislature imposes caseload limits.

(2) Chore services, a waiting list may be created to main-
tain the monthly expenditures within the legislative appropri-
ation. You receive priority if you:

(a) Have received chore as of June 30, 1995;

(b) Need chore:

(i) To return to the community from a nursing home,

(i) To prevent unnecessary nursing home placement, or

(iii) For protection based on referral from an APS inves-
tigation.

(3) MPC, there is no waiting list. Note: Instead of wait-
ing lists, the department may be required to revise HCP rules
to reduce caseload size, hours, rates, or payments in order to
stay within the legislative appropriation.

NEW SECTION

WAC 388-71-0470 Who pays for HCP services?
Depending on your income and resources, you may be
required to pay participation toward the cost of your care.
The department determines exactly what amount, if any, you
pay. If you are receiving:

(1) COPES in-home services,

(a) You participate income above the Medically needy
income level (MNIL) or Federal Poverty Level (FPL)
directly to the service provider.

(b) You pay the person providing the highest level of
care or multiple providers, so long as the amount authorized
for services is greater than the participation amount. '

(c) And if you have nonexempt income that exceeds the
cost of COPES services, you may retain the difference.

(2) MPC in-home services, you do not participate toward
the cost of your personal care services.

(3) Chore services, you may retain an amount equal to
one hundred percent of the federal poverty level, adjusted for
family size, as the home maintenance allowance and pay the
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difference between the FPL and your nonexempt income (as
defined in WAC 388-513-1340) to your provider.

(4) COPES residential services, you pay toward the cost
of your room, board, personal care services, and health insur-
ance premiums. You may retain a fifty-eight dollars and
eighty-four cents clothing and personal incidental allowance
(CPI) and pay any remaining MNIL income up to the residen-
tial facility rate for the cost of room and board. HCFA does
not allow COPES clients the twenty dollar disregard.

(5) MPC residential services, and you are:

(a) An SSI or SSI-related Medicaid recipient you partic-
ipate income toward the room and board only. You are guar-
anteed a personal allowance of at least thirty-eight dollars
and eighty-four cents a month; or

(b) A non-SSI client and become SSI or SSI-related
because the cost of your care in the facility exceeds your
income, you may be required to participate towards the cost
of your room, board, personal care services, and health insur-
ance premiums. You will receive a personal allowance of
fifty-eight dollars and eighty-four cents a month.

NEW SECTION

WAC 388-71-0475 What is the maximum amount
that the department pays per month for your COPES
care? Total expenditures are limited to the department’s pub-
lished rates not to exceed ninety percent of the statewide
average Medicaid nursing home reimbursement rate. The
total cost of care includes the COPES maintenance allowance
as well as all Medicaid costs associated with the COPES indi-
vidual’s paid services including but not limited to the follow-
ing list of services:

(1) Personal care,

(2) Residential care services,

(3) Adult day care,

(4) Adult day health, .

(5) Environmental modifications,

(6) Home delivered meals,

(7) Home health aide visits,

(8) Personal emergency response,

(9) Skilled nursing visits,

(10) Specialized medical equipment and supplies,

(11) Adult companion services,

(12) Client training,

(13) Transportation services,

(14) Hospitalization,

(15) Nursing facility care, and

(16) Any other costs paid with a medical card.

NEW SECTION

WAC 388-71-0480 If I am employed, can I still
receive HCP services? If you are disabled, as determined
under WAC 388-511-1105, you may be employed and still be
eligible to receive chore personal care services. You may be
required to pay participation per WAC 388-71-465(3) for any
earned income above one hundred percent of the federal pov-
erty level. The department will exempt fifty percent of your
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earned income after work expense deductions. Work'

expense deductions are:

(1) Personal work expenses in the form of self-employ-
ment taxes (FICA); and income taxes when paid;

(2) Payroll deductions required by law or as a condition
of employment in the amounts actually withheld;

(3) The necessary cost of transportation to and from the
place of employment by the most economical means, except
rental cars;

(4) Expenses necessary for continued employment such
as tools, materials, union dues, transportation to service cus-
tomers is not furnished by the employer;

(5) Uniforms needed on the job and not suitable for wear
away from the job;

(6) Spousal income allocated and actually paid as partic-
ipation in the cost of the spouse’s community options pro-
gram entry system (COPES) services;

(7) Amounts paid for medical expenses not subject to
third-party payment; and

(8) Health insurance premiums, coinsurance or deduct-
ible charges.

RESIDENTIAL CARE SERVICES

NEW SECTION

WAC 388-71-0600 What are residential services?
The residential service program provides personal care ser-
vices, as defined in WAC 388-15-202(38), room, board,
supervision, and nursing services for elderly and disabled
adults. Eligible individuals may choose to receive services
from any of the following licensed and contracted residential
settings:

(1) Adult family homes with a state contract provide
services for two to six unrelated adults (chapter 388-76
WAC). Services include room, board and supervision. Res-
idents may also receive limited nursing services, under nurse
delegation or if the sponsor or the manager is a nurse.

(2) Assisted living provides services in a licensed board-
ing home with a state contract (chapter 388-110 WAC, part I
and II). Structural requirements include two hundred twenty
square foot private room, private bathroom, and a kitchen in
each unit. Resident services may include room, board, assis-
tance with ADL and IADL, and limited nursing services.
Services are provided according to your negotiated service
plan.

(3) Enhanced adult residential care provides services
in a licensed boarding home with a state contract (chapter
388-110 WAC, part I and III). Services may include a shared
room, limited nursing services, assistance with ADL and
IADL, limited nursing services, and supervision. Services
are provided according to the your negotiated service plan.

(4) Adult residential care provides services in a
licensed boarding home with a state contract (chapter 388-
110 WAC, part I and IV). Services may include supervision.
You may be eligible for up to thirty hours of personal care
services.
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NEW SECTION

WAC 388-71-0605 Am I eligible for residential ser-
vices? If you apply for services, you may be eligible to have
the department pay for your services through one of the pro-
grams listed below. The department assesses and determines
your functional and financial eligibility for residential ser-
vices under one of the following long-term care programs:

(1) Community options program entry system (COPES),
defined in WAC 388-515-1505;

(2) Medicaid personal care funding (MPC), described in
WAC 388-71-440; or

(3) If you are not eligible for services under one of the
programs listed above, you may be able to receive state-only
funding for residential services through:

(2) Supplemental Security Income (SSI) as determined
under WAC 388-511-1105 or 388-511-1130; or

(b) General assistance unemployment under WAC 388-
235-5000.

Residential care | COPES MPC State-only
services programs
Adult family X X X

homes

Adult residential X X

care (ARC)

Enhanced adult | x
residential care
(EARC)

Assisted living | x
facilities (AL)

Note: If you are under eighteen, you may receive MPC
services in a children’s foster family home or a children’s
group care facility.

NEW SECTION

WAC 388-71-0610 Who pays for residential care?
You must use your income to pay for your room and board
and services. You are allowed to keep some of your income
for clothing and personal incidental (CPI). The department
determines the amount of CPI that you may keep. For more
information on the amount you must pay or CPI please see
WAC 388-513-1380; 388-515-1505 for COPES; or 388-478-
0045 for all other programs.

. (1) The department pays the facility for the difference
between what you pay and the department-set rate for the
facility. The rate is based on your assessed needs.

(2) Washington state collects from your estate the cost of
the care that the department provides based on chapter 388-
527 WAC.

NEW SECTION

WAC 388-71-0615 If I leave a residential facility or
nursing facility, are there resources available? (1) If you
are discharged from a residential care facility or a nursing
facility, you may receive a residential care discharge allow-
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ance. This one-time payment is used to help you establish or
resume living in your own home. An allowance up to eight
hundred and sixteen dollars covers necessary equipment,
remodeling, rent, and utilities if you do not have resources to
pay these costs.

(2) The discharge allowance does not pay for items or
services paid for by other state programs.

NEW SECTION

WAC 388-71-0620 Am I eligible for a residential dis-
charge allowance? You are eligible for a residential dis-
charge allowance if you:

(1) Receive long-term care services from the depart-
ment; and

(2) Reside in a hospital, nursing facility, adult residential
care, enhanced adult residential care, assisted living, or adult
family home. Exception: If you are a DDD client, you are
only eligible for the residential discharge allowance if you
are being discharged from a nursing facility.

SENIOR CITIZEN’S SERVICES

NEW SECTION

WAC 388-71-1000 What is the senior citizens ser-
vices act? The Senior Citizens Services Act (chapter 74.38
RCW) provides funds for eligible senior citizens to receive
community-based services as an alternative to institutional
care when that form of care is premature, unnecessary, or
inappropriate.

NEW SECTION

WAC 388-71-1005 Who administers the senior citi-
zens services act funds? Aging and adult services adminis-
tration (AASA) designates the local area agencies on aging
(AAA) to directly coordinate and provide senior citizens ser-
vices. Aging and AASA monitors the use of Senior Citizens
Services Act (SCSA) funds.

NEW SECTION

WAC 388-71-1010 What services does the SCSA
fund? The community based services funded by SCSA for

low-income eligible persons provided by area agencies may
include those described in RCW 74.38.040.

NEW SECTION

WAC 388-71-1015 How do I apply for SCSA-funded .

services? To receive SCSA-funded services you or your rep-
resentative must:

(1) Complete and submit a department application form,
providing complete and accurate information; and

(2) Promptly submit a written report of any changes in
income or resources. For the definition of income and
resources, refer to WAC 388-500-0005.
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NEW SECTION

WAC 388-71-1020 Am I eligible for SCSA-funded
services? To be eligible for SCSA-funded services, you
must:

(1) Be age:

(a) Sixty-five or older; or

(b) Sixty or older, and:

(i) Either unemployed, or

(ii) Working twenty hours a week or less;

(2) Have a physical, mental, or other type of impairment,
which without services would prevent you from remaining in
your home;

(3) Have income at or below forty percent of the state
median income (SMI) for a family of four adjusted for family
size; and

(4) Have nonexempt resources (including cash, market-
able securities, and real or personal property) not exceeding
ten thousand dollars for a single person or fifteen thousand
for a family of two, increased by one thousand dollars for
each additional family member of the household. Household
means a person living alone or a group of people living
together.

(5) If you have income over forty percent of SMI you
may be eligible for services on a sliding fee basis.

NEW SECTION

WAC 388-71-1025 What income and resources are
not considered when determining eligibility? The follow-
ing income and resources, regardless of value, are not consid-
ered when determining whether you are eligible for SCSA-
funded services:

(1) Your home, and the lot it is upon;

(2) Garden produce, livestock, and poultry used for
home consumption;

(3) Federal program benefits are exempt from consider-
ation in determining eligibility for needs based programs
(e.g., uniform relocation assistance, Older Americans Act
funds, foster grandparents stipends or similar monies);

(4) Used and useful household furnishings, personal
clothing, and automobiles;

(5) Personal property of great sentimental value;

(6) Personal property used by the individual to earn
income or for rehabilitation;

(7) One cemetery plot for each member of the family
unit;

(R) Cash surrender value of life insurance; and

(9) Real property held in trust for an individual Indian or
Indian tribe.

NEW SECTION

" WAC 388-71-1030 What if I am not eligible to
receive SCSA-funded services at no cost? (1) Even if your
income is above the forty percent SMI limit to receive SCSA-
funded services at no cost, you may receive SCSA-subsidized
services. The department uses a sliding fee schedule to deter-
mine what percentage the department pays for the cost of
your services. You pay the remaining amount, but not more
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than the usual rate paid for services as negotiated by the AAA
or the department. The formula for determining the depart-
ment’s share of the cost of the services is:

100% State Median Income (SMI) - Household Income x 100
100% - 40% SMI

(2) Service providers must be responsible for collecting
fees owed by eligible persons and reporting to area agencies
all fees paid or owed by eligible persons.

(3) Some services have no charge regardless of income
or need requirements. These services include but are not lim-
ited to nutritional services, health screening, services under
the long-term care ombudsman program, and access services.
Note: Well adult clinic services may be provided in lieu of
health screening services if such clinics use the fee schedule
established by this section.

NEW SECTION

WAC 388-71-1035 What are my rights under this
program? You have a right to:

(1) Receive notice of eligibility, ineligibility, or any
adverse decision, including reasons for denial, within a rea-
sonable period of time;

(2) Be treated with dignity and courtesy, and not be dis-
criminated against because of race, sex, religious creed, polit-
ical beliefs, national origin, disability, or marital status;

(3) Be informed of your rights and responsibilities under
this program,;

(4) Have information, given to the department or AAA,
held in confidence and used only to provide services to you;
and

(5) Request a fair hearing if you disagree with a decision
(see WAC 388-08).

RESPITE CARE SERVICES

NEW SECTION

WAC 388-71-1065 What is the purpose of the respite
care program? The respite care program provides relief care
for unpaid family or other caregivers of adults with a func-
tional disability. Caregivers may need respite care to:

(1) Relieve some of the stresses of caregiving;

(2) Maintain family structure; or

(3) Keep the adult in his or her home.

NEW SECTION

WAC 388-71-1070 What definitions apply to respite
care services? The following definitions apply to respite care
services: :

"Caregivers" means a spouse, relative, or friend who
has primary responsibility for the daily care of an adult with
a functional disability without receiving payment for services
provided.

"Continuous care or supervision' means daily assis-
tance or oversight of an adult with a functional disability.
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"Functionally disabled'' means requiring substantial
assistance in completing activities of daily living and com-
munity living skills.

"Participant’ means an adult with a functional disabil-
ity who needs substantial daily continuous care or supervi-
sion.

"Respite care services'" means services which relieve
unpaid caregivers by providing temporary care or supervision
to adults with a functional disability.

"Service provider'" means an individual, agency, or
organization under contract to the area agency on aging
(AAA) or its subcontractor.

NEW SECTION

WAC 388-71-1075 Who is eligible to receive respite
care services? (1) To be eligible to receive respite care ser-
vices, the caregivers must:

(a) Have primary responsibility for the daily care of an
adult with a functional disability;

(b) Not be compensated for the care; and

(c) Be assessed as being at risk of placing the participant
in a long-term care facility if home and community support
services, including respite care, are not available.

(2) An eligible participant is an adult who:

(a) Has a functional disability;

(b) Needs daily substantial continuous care or supervi-
sion; and

(c) Is assessed as requiring placement in a long-term care
facility if home and community support services, including
respite care, are not available.

NEW SECTION

WAC 388-71-1080 Who may provide respite care
services? Respite care providers include, but are not limited
to the following:

(1) Nursing homes (for more information on respite ser-
vices provided in a nursing home, refer to WAC 388-97-
210y

(2) Adult day services;

(3) Home health/home care agencies;

(4) Hospitals;

(5) Licensed residential care facilities such as boarding
homes, adult family homes, and assisted living facilities; and

(6) Social service providers such as volunteer chore
workers, senior companions, and individual providers.

NEW SECTION

WAC 388-71-1085 How are respite care providers
reimbursed for their services? The department reimburses:

(1) Respite care providers for the number of hours or
days of services authorized and used. The rate that is estab-
lished for the services is negotiated between the respite care
program of the local area agency on aging and the respite care
service provider.

(2) Medicaid-certified nursing homes and developmen-
tal disability facilities providing respite services the Medicaid
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rate approved for that facility. Contracted nursing homes
must not charge beyond the Medicaid rate for any services
covered from the date of eligibility unless the department
authorizes it (see RCW 18.51.070). Participants must pay
for services not included in the Medicaid rate.

(3) Private nursing homes at their published daily rate.

NEW SECTION

WAC 388-71-1090 Are participants required to pay
for the cost of their services? (1) There is no charge to the
participant whose income is at or below forty percent of the
state median income, based on a family of four.

(2) If the participant’s gross income is above forty per-
cent of the state median income, he or she is required to pay
for part or all of the cost of the respite care services. The
department will determine what amount the participant must
contribute based on the state median income and family size.

(3) If the participant’s gross income is one hundred per-
cent or more of the state median income, the participant must
pay the full cost of services.

NEW SECTION

WAC 388-71-1095 Are respite care services always
available? (1) The department must first consider requests
for emergency respite care. An example of an emergency is
when the caregiver becomes ill or injured to the extent that
the caregiver’s ability to care for the disabled adult is
impaired.

(2) In nonemergency situations, respite care is allocated
based upon available respite funds at the local level. In addi-
tion, the area agency on aging has developed a methodology
to determine how much respite care each caregiver may
receive based upon present risk factors.

VOLUNTEER CHORE

NEW SECTION

WAC 388-71-1100 What is volunteer chore services
(VCS)? Volunteer chore services (VCS) is a state-funded
program which provides volunteer assistance with household
tasks to low income elderly and people with disabilities to
enable them to stay in their own homes. VCS is a component
of the continuum of home and community services provided
by the department. The program:

(1) Assists people who need but are not eligible for
DSHS services; or

(2) Complements DSHS services by using volunteer
assistance to perform tasks which do not require specially-
skilled personnel.

" (3) Provides assistance with housework, laundry, shop-
ping, cooking, moving, minor home repair, yard care, limited
personal care, monitoring and transportation.
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NEW SECTION

WAC 388-71-1105 Am I eligible to receive volunteer
chore services? You may receive volunteer chore services if
you are:

(1) Eighteen years of age or older;

(2) Living at home unless you are moving from a resi-
dential facility to home and need assistance moving;

(3) Unable to perform certain household or personal care
tasks due to functional or cognitive impairment;

(4) Financially unable to purchase services from a pri-
vate provider;

(5) Not eligible for services under the COPES, MPC, or
chore programs.

NEW SECTION

WAC 388-71-1110 How do I receive information on
applying for volunteer chore services? You can receive
information on applying for services by calling or visiting
your local:

(1) Aging and adult services home and community ser-
vices office;

(2) Developmental disabilities field services office;

(3) Area agency on aging office;

(4) Senior information and assistance office;

(5) Catholic community services office.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-15-145 Residential care discharge

allowance.
WAC 388-15-200
WAC 388-15-201

Health support services.

Long-term care functional
eligibility.

WAC 388-15-206
WAC 388-15-207

Volunteer chore services.

Chore personal care services
for adults—Legal basis—
Purpose—Goals.

WAC 388-15-209 Chore personal care ser-

vices—Eligibility.

WAC 388-15-214 - Chore personal care ser-

vices—Budget control.

Chore personal care ser-

WAC 388-15-215
: vices—Program limitations.

WAC 388-15-219 Chore personal care ser-
vice—Payment and client

participation.

Chore personal care ser-
‘vices—Employed disabled—
Incentive income and
resource exemption.

WAC 388-15-222
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WAC 388-15-548
WAC 388-15-551
WAC 388-15-552
WAC 388-15-553
WAC 388-15-554

WAC 388-15-555
WAC 388-15-560

WAC 388-15-562
WAC 388-15-563
WAC 388-15-564
WAC 388-15-566

WAC 388-15-568
WAC 388-15-600
WAC 388-15-620
WAC 388-15-630
WAC 388-15-690
WAC 388-15-695

WAC 388-15-700

WAC 388-15-70§ .

WAC 388-15-710. .

WAC 388-15-715

WAC 388-15-810
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Residential services.

Adult family home—Author-
ity to purchase care—Stan-
dards.

Adult family home—Eligible
persons.

Adult family home—Deter-
mination of need.

Adult family home—Place-
ment in facility.

Adult family home—Pay-
ments—Standards—Proce-
dures.

Congregate care—Defini-
tion—Authority to purchase
care—Standards.

Congregate care—Eligible
persons.

Congregate care—Residents
of other states.

Congregate care—Determi-
nation of need.

Congregate care—Place-
ment in facility.

Congregate care—Pay-
ment—Standards—Proce-
dures.

Community options program
entry system (COPES)—Pur-
pose—Legal basis.

COPES—Services.

COPES—Payment proce-
dures.

Respite care services—Defi-
nitions. '

Respite care services—Care-
giver eligibility.

Respite care services—Dis-
tribution of cost.

Respite care services—Rates
of payment.

- Respite care services—Ser-

vice priorities. -

Respite care services—Ser-

. vice priority categories.

- Medicaid personal care ser-

vices—Legal basis—Pur-
pose.

WAC 388-15-830 Medicaid personal care ser-

vices—Eligibility.

WAC 388-15-880 Medicaid personal care ser-

vices—Payment procedures.

WAC 388-15-890 Medicaid personal care ser-

vices—Program limitations.

WAC 388-15-895 Termination of services.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-17-010 Legal basis for senior citizens

services program.
WAC 388-17-020
WAC 388-17-100

Definitions.

Rights and responsibilities of
applicants and recipients.

WAC 388-17-120 Eligibility for senior citizens

services—Application.
WAC 388-17-160
WAC 388-17-180
WAC 388-17-500

Income and resources.
Fee schedule.

Local area agency on aging
contracts—Administrative
Teview process.

WAC 388-17-510 Area agency on aging plan—
Administrative review pro-

Cess.

WSR 99-23-081
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Management Services Administration)
[Filed November 16, 1999, 9:56 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
09-086.

Title of Rule: Chapter 388-03 WAC, Rules and regula-
tions for the certification of DSHS spoken language interpret-

. ers and translators.
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Purpose: The language interpretation services and trans-
lations (LIST) section of DSHS is proposing rules that incor-
porate LIST policies regarding examinations, fees and code
of professional conduct. Also, the proposed rules bring
DSHS into compliance with a federal court decision regard-
ing certification and qualification criteria for interpreters and
translators providing services to the department. Finally, by
establishing clear LIST regulations, the proposed rules
ensure equal access and due process requirements for the
department's limited-English proficient clients. The pro-

{
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posed rules are written in a "plain English” style and meet the
Executive Order 97-02 criteria for clarity.

Statutory Authority for Adoption:
74.04.025, and 74.08.090.

Statute Being Implemented: RCW 74.04.025,
74.08.090, 49.60.010, 2.43.010 through 2.43.080.

Summary: Rules on this subject are needed to comply
with the stipulation, agreement of settlement and consent
order handed down in Reyes v. Thompson, United States
District Court for Western District of Washington, 1991.
These proposed rules are also a result of DSHS’s Executive
Order 97-02 regulatory improvement effort to incorporate
policies into rules when appropriate, to develop new rules
and regulations where necessary and write all policies and
rules in clear, concise, easily understood language. Finally,
the proposed rules are a manifestation of DSHS’s legal obli-
gation to provide equal access to department services to all of
its clients, customers and vendors, especially LEP clients.

Reasons Supporting Proposal: See Purpose and Sum-
mary above.

Name of Agency Personnel Responsible for Drafting:
Hungling Fu, Ph.D., Manager, 4500 10th Avenue S.E.,
Lacey, WA 98504-5820, (360) 664-6035; Implementation
and Enforcement: Bonnie Jacques, Chief, 4500 10th Avenue
S.E., Lacey, WA 98504-5820, (360) 664-6011.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal court decision,
Reyes v. Thompson, U.S. District Court for Western District
of Washington, 1991.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose and Summary above.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules do
not impose "more than minor" costs on the businesses regu-
lated by them. In fact, the proposed rules impose no new
costs at all.

RCW 34.05.328 applies to this rule adoption. The pro-
posed rules are considered "significant legislative rules”
because they adopt a new regulatory program. The depart-
ment has determined that the "probable benefits of the rule
are greater than its probable costs.” For a copy of this analy-
sis, contact Hungling Fu, Ph.D., Manager, Department of
Social and Health Services, Language Interpreter Services
and Translations (LIST), 4500 10th Avenue S.E., Lacey,
WA, P.O. Box 45820, Olympia, WA 98504-5820, fax (360)
664-6179. . : .

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Rogm
104-B, Lacey, WA 98503, on January 25, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by January 7, 1999, phone.(360) 664-6094, TTY (360)
664-6178, e-mail wallpg@dshs.wa.gov. . coe

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by January 25, 2000. -

RCW 2.43.010,
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Date of Intended Adoption: February 22, 2000.
November 8, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

Chapter 388-03 WAC

RULES AND REGULATIONS FOR THE CERTIFICA-
TION OF DSHS SPOKEN LANGUAGE INTERPRET-
ERS AND TRANSLATORS

PURPOSE AND SCOPE

NEW SECTION

WAC 388-03-010 What is the purpose of these rules?
These rules:

(1) Establish the qualifications for department certified
and qualified interpreters and translators; and

(2) Establish the requirements and procedures for admin-
istering and evaluating the department’s interpreter and trans-
lator examinations.

NEW SECTION

WAC 388-03-020 What is the scope of these rules?
These rules apply to any person who:

(1) Seeks employment with the department as a bilingual
employee;

(2) Wishes to provide services to the department as an
interpreter or translator; or )

(3) Provides department services to limited English pro-
ficient (LEP) clients.

DEFINITIONS

NEW SECTION

WAC 388-03-030 What definitions are important to
understanding these rules? The following definitions are
important to this chapter:

" Authorized interpreter or translator' means a per-
son who has been certified by a certification agency recog-
nized by the department.

"Certified  bilingual employee' means a department
employee who is certified, as bilingual, by passing a depart-
ment fluency examination or a department recognized profes-
sional association and is required to use their bilingual skills
in their work.

"Certified interpreter for spoken languages' means a
person who has passed any of the following fluency examina-
tions:

"(1) Department’s social services interpreter or medical
interpreter certification examination;
" (2) State of Washington office of the administrator for
the courts interpreter certification examination;
(3) Federal courts interpreter certification examination.
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"Certified translator for spoken languages' means a
person. who has passed any of the following fluency examina-
tions:

(1) Department’s translator certification examination;

(2) American Translators Association (ATA) accredita-
tion examination.

"Code of professional conduct for interpreters and
translators' means department standards that must be met
by all interpreters and translators when they provide language
services to department programs and clients. Any violation
of this code may disqualify an interpreter or translator from
providing services to the department.

"Department"” means the department of social and
health services (DSHS).

""Examination manual'' means the language interpreter
services and translations section’s professional language cer-
tification examination manual. To obtain a copy of this man-
ual, telephone or write the LIST office at:

Department of Social and Health Services

Language Interpreter Services and Translations

P.O. Box 45820

Olympia, WA 98504-5820

(360) 664-6037

Or visit the LIST website at: http:/asd.dshs.wa.gov/
html/oar_list.htm.

"Interpretation'’ means the oral or manual transfer of a
message from one language to another language.

""Language interpreter services and translations'' or
"LIST" means the section within the department that is
responsible for administering and enforcing these rules and
providing the services contained in this rule.

"Limited English proficient (LEP) client” means a
person applying for or receiving department services, either
directly or indirectly, who, because of a non-English speak-
ing cultural background, cannot readily speak or understand
the English language.

""Qualified interpreter for spoken languages means a
person: -

(1) Who has passed a department bilingual fluency
screening test in a language other than a department cernﬁed
language; or

(2) Is authorized by the department pursuant to WAC
388-03-114 to interpret a language based on certification
obtained from another state or country '‘which is comparable
to the certification process used by the department for its cer-
tified languages: - - - Cee

""Source language' means the language from which an
interpretation and/or translation is rendered.

"Target language' means the language into whrch an
interpretation and/or translation is rendered.

"Translation' means the written transfer of a message
from one language to another.
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CODE OF PROFESSIONAL CONDUCT

NEW SECTION

WAC 388-03-050 What is the department’s "code of
professional conduct for language interpreters and trans-
lators'? The "code of conduct” is the professional standard
established by the department for all interpreters/translators
providing language services to department programs and cli-
ents. Any violation of this code may disqualify an interpreter
or translator from providing those services. Specifically, the
code addresses:

(1) Accuracy. Interpreters/translators must always
express the source language message in a thorough and faith-
ful manner. They must:

(a) Omit or add nothing;

(b) Give consideration to linguistic variations in both the
source and target languages; and

(c) Conserve the tone and spirit of the source language.

(2) Cultural sensitivity-courtesy. Interpreters/transla-
tors must be culturally knowledgeable, sensitive, and respect-
ful of the individual(s) they serve.

(3) Confidentiality. Interpreters/translators must not
divulge any information obtained through their assignments,
including, but not limited to, information from documents or
other written materials.

(4) Disclosure. Interpreters/translators must not pub-
licly discuss, report, or offer an opinion on current or past
assignments, even when the information related to the assign-
ment is not legally considered confidential.

(5) Proficiency. Interpreters/translators must pass the
department’s required bilingual fluency certification exami-
nations or screening tests in order to meet the department’s
minimum proficiency standard.

(6) Compensation. Interpreters/translators must:

(a) Not accept additional money, consideration, or favors
for services reimbursed by the department through language
services providers;

(b) Not use the department’s time, facilities, equipment
or supplies for private gain or other advantage; and

(c) Not use or attempt to use their position to secure priv-
ileges or exemptions.

(7) Nondiscrimination. Interpreters/translators must:

(a) Always be neutral, impartial and unbiased;

(b) Not discriminate on the basis of gender, disability,
race, color, national origin, age, creed, relrgron marital sta-
tus, or sexual orientation; and-

" (c) Refuse or withdraw from an assignment, without
threat or retaliation, if they are unable to perform the required
service in an ethical. manner.

. (8) Self-evaluation. Interpreters/translators must accu-
rately and completely represent their certification, trammg,
and experience.

(9) Impartiality-conflict of interest. Interpreters/trans-
lators must disclose t6 the ‘départment any real or perceived
conflicts of interest that would affect their professional objec-
tivity. Note: Providing interpreting or translating services to
family members or friends may violate the family member or
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friend’s right to confidentiality and/or may be a real or per-
ceived conflict of interest.

(10) Professional Demeanor. Interpreters/translators
must be punctual, prepared, and dressed appropriately.

(11) Scope of practice. Interpreters/translators must
not:

(a) Counsel, refer, give advice, or express personal opin-
ions to their interpreting/translating clients;

(b) Engage in activities with clients that are not directly
related to providing interpreting and/or translating services;

(c) Have unsupervised contact with clients; and

(d) Have direct telephone contact with clients unless
requested by DSHS staff.

(12) Reporting obstacles to practice. Interpreters/trans-
lators must always assess their ability to perform a specific
interpreting/translating assignment. If they have any reserva-
tions about their ability to competently perform an assign-
ment, they must immediately notify their clients and/or
employer and offer to withdraw without threat or retaliation.
They may remain on the assignment until more appropriate
interpreters/translators can be retained.

(13) Ethical violations. Interpreters/translators must
immediately withdraw from assignments that they perceive
are a violation of this code. Any violation of this code may
disqualify them from providing services to the department.

(14) Professional development. Interpreters/translators
must continually develop their skills and knowledge through:

(a) Formal professional training;

(b) On-going continuing education; and

(c) Regular and frequent interaction with colleagues and
specialists in related fields.

LIST RESPONSIBILITIES FOR CERTIFYING SPO-
KEN LANGUAGE INTERPRETERS AND TRANSLA-
TORS

NEW SECTION

WAC 388-03-060 What is the responsibility of the
language interpreter services and translations (LIST) sec-
tion in certifying spoken language interpreters and trans-
lators? Language interpreter services and translations
(LIST) is the section within DSHS responsible for:

(1) Establishing and publishing systems, methods, and
procedures for certifying, screening and/or evaluating the
interpretation and/or translation skills of bilingual employ‘-
ees, interpreters and translators who work with department
clients, employees, and service providers;

(2) Ensuring that certified or qualified bilingual employ-
ees and language service contractors are aware of DSHS’s
code of professional conduct for interpreters and translators.
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CERTIFICATION/QUALIFICATION OF INTER-
PRETERS AND TRANSLATORS

NEW SECTION

WAC 388-03-110 What certification/qualification
requirements apply to interpreters and translators? (1)
To be department certified, any department staff member
serving in a bilingual capacity or any contracted inter-
preter/translator providing bilingual services to department
clients must pass a bilingual fluency test. No bilingual duties
will be assigned to any staff and no contract will be granted
to any contractor without proper certification. Once certified:

(a) Department employees in positions requiring bilin-
gual skills are eligible for assignment pay;

(b) Applicants for bilingual positions with the depart-
ment qualify for those positions if they have also passed the
applicable department of personnel employment examina-
tion; and

(c) Individuals not employed by the department who
wish to interpret and/or translate for department clients can
be retained by contracted interpreting agencies.

(2) Interpreters can be certified or qualified as:

(a) Social services interpreters by the department; and/or

(b) Legal interpreters by the office of the administrator
for the courts; and/or

(c) Medical interpreters by the department.

(3) Translators can be certified by the department or by
the American Translators Association (ATA).

(4) When certified and/or qualified interpreters and
translators provide services to department programs and cli-
ents they must comply with the department’s code of profes-
sional conduct for interpreters and translators.

(5) Any violation of the code of professional conduct
may disqualify an interpreter or translator from providing
services to the department, regardless of whether their con-
tract is directly with the department or indirectly through a
language agency serving department clients.

NEW SECTION

WAC 388-03-112 When do I become a certified or
qualified interpreter or translator? (1) For certified lan-
guages, you are considered certified once you pass the
required tests.

(2) The effective dates of your certifications are the dates
shown on your score report letters.

(3) If necessary, you can use your score report letters to
verify your certification status.

(4) Your certificates will be mallcd to you within a
month from the date you pass all examination requirements.
It is your responsibility to:

(a) Inform the LIST section of any change of name and
address;

(b) Check the accuracy of the information presented on
your certificate; and

(c) Contact the LIST section if your certificate is not
received within the normal time period.

Proposed

[—]
aded
[
[—]
[—™
[(—]
[
(-




PROPOSED

WSR 99-23-081

(5) For screening languages, you are considered quali-
fied once you pass both the written and oral tests. Instead of
a certificate, an authorization letter will be issued to qualified
interpreters who pass the required screening tests.

NEW SECTION

WAC 388-03-114 Can I become a department certi-
fied interpreter or translator without taking a depart-
ment examination? There are three ways that you may gain
department recognition as an interpreter or translator without
taking the department’s certification examinations.

(1) If you hold either a state of Washington office of the
administrator for the courts interpreter certificate or a federal
court interpreter certificate, the department will recognize
you as a certified social services interpreter without requiring
you to take its examination. However, you must formally
submit a written request for recognition and attach a photo-
copy of your official certificate.

(2) If the American Translators Association (ATA)
accredits you as a certified translator, the department will rec-
ognize you as a certified translator without requiring you to
take its examination. However, you must formally submit a
written request for recognition and attach a photocopy of
your official certificate.

(3) If you hold either an interpreter or translator certifica-
tion from another state or U.S. territory or another country
that is comparable to DSHS certification and based upon sim-
ilar requirements, LIST may recognize your certification. In
your request for DSHS recognition, you must submit a photo-
copy of your official certificate and a copy of the official test
manual containing evaluation criteria and passing bench-
mark. Your request should be submitted to LIST. LIST will
decide all requests on a case-by-case basis.

NEW SECTION

WAC 388-03-115 Who determines if my request is
"sufficiently documented"? The department determines if
your request is sufficiently documented. It may request fur-
ther proof of your qualification. In all cases, the department’s
decision regardlng the sufficiency of your documentation is
final.

NEW SECTION
WAC 388-03-116 What if the certification docu-
ments requested by.the language interpreter services and
translations section are in a foreign language? (1) All doc-
uments submitted.to LIST in a foreign language must be
accompanied by an accurate translation in English.

(2) Each translated document must bear the affidavit of
the translator, sworn to before a notary public, certifying that
the:
(a) Translator is competent in both the language of the
document and the English language; and .

(b) Translation is a true and complete translatlon of the
foreign language original. -
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(3) Applicants must pay all costs related to translating
any documents relevant to their request for department certi-
fication.

NEW SECTION

WAC 388-03-117 What happens to my request for
department recognition as an interpreter or translator?
When LIST receives your written request for recognition and
the required documentation of your qualification, it will:

(1) Process your request as expeditiously as possible;
and

(2) Give you written notification of its decision; and

(3) File your request and enter your name, if your request
is approved, into its electronic database of authorized inter-
preters and translators.

NEW SECTION

WAC 388-03-118 Does the department maintain lists
of certified/qualified interpreters and translators? (1) To
enable contracted language agencies and department pro-
grams to locate and contact certified and/or qualified inter-
preters and translators, the department maintains lists of cer-
tified interpreters, certified translators, and qualified inter-
preters.

(2) These lists are published and distributed to depart-
ment contracted language agencies, local department offices,
LEP cluster coordinators and regional LEP coordinators.

(3) Any interpreter or translator who considers some
information on the list to be confidential, such as mailing
addresses and telephone numbers, can have that information
removed by writing the Language Interpreter Services and
Translations section at: P.O. Box 45820, Olympia, WA
98504-5820.

(4) These lists are updated quarterly to include newly
certified and qualified interpreters/translators.

EXAMINATIONS-ELIGIBILITY
AND REGISTRATION

NEW SECTION

WAC 388-03-120 Who can take the department’s
interpreter/translator certification and screening exami-
nations? (1) You are eligible to take any DSHS inter-
preter/translator certification or screening examination if you
are: -
(a) Currently employed by DSHS ina b'iiingual position;
or

(b) Applying for DSHS positions with bilingual require«
ments;or . . . NN

(c) Currently worklng with DSHS programs through
contracted language agencies; or

_ (d) Wishing to work with DSHS programs through con-
tracted language agencies.

(2) There are no educatlon and experlence requnrements
for taking an examination. If you fit into one of the above
listed categories, you are eligible to take an examination.
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However, you must remember that all written and oral tests
administered by the department assess language proficiency
at a professional interpreter/translator level.

(3) Screening tests will not be substituted for any certifi-
cated language tests.

NEW SECTION

WAC 388-03-122 What type of test is given by the
department to certify and qualify interpreters and trans-
lators? (1) Certification examinations evaluate bilingual pro-
ficiency and interpreting/translation skills by comparing your
proficiency and skill to minimum competency standards.

(2) Minimum competency standards are determined by
the nature of the work involved and by experienced practic-
ing court interpreters/translators, social services interpret-
ers/translators, bilingual professionals, and language special-
ists.

(3) Five different types of tests are used to evaluate the
bilingual proficiency and interpreting/translation skills of the
following categories of people:

(a) Department employees and new recruits with bilin-
gual assignments (employee test);

(b) Contracted interpreters providing oral interpretation
services to department social service programs (social ser-
vices interpreter test);

(c) Contracted translators providing written translation
services to department social service programs (translator
test);

(d) Medical interpreters providing interpretation services
to department clients in medical settings (medical interpreter
test); and

(e) Licensed agency personnel whose agency is provid-
ing contracted services to the department (licensed agency
personnel test or LAP test).

(4) For a list of the specific types of examinations and
languages tested (and other important testing information),
see the most recent edition of the "professional language cer-
tification examination manual” published by the language
interpreter services and translations section.

(5) Examinations for interpreters include written and
oral components. Interpreters must pass the written test
before they take the oral test.

--------------

on'the same day
(7) Examinations for~ translators include only’a written
translatlon component

NEW SECTION | ‘

WAC 388-03-123 What is a screening test? (1) A
screening-test is a test administered by-the department to can-
didates who wish to become "qualified interpreters.” Quali-
fied interpreters, -also referred to. as noncertificated language
interpreters, are individuals who spéak alanguage other than
the department’s seven certificatéd languages, which are
Cdnibodian, Chinese (either Cantonese or Mandarin),
Koréah, Taotian, Russian, Spanish and Vietnamese.
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(2) The scope of a screening test is narrower than the
scope of a certificated language examination. Screening tests
assess a candidate's English and target language skills but the
broader, more comprehensive type of assessment used in a
certificated language examination is not possible because of
limited department resources.

(3) Screening tests are only available for social services
interpreters and medical interpreters.

NEW SECTION

WAC 388-03-124 How do I register for a certifica-
tion or screening examination if I am a department
employee or an applicant for a bilingual position with the
department? Normally, you can register over the telephone
by calling the LIST section at (360) 664-6038. In the Yakima
area, you should contact the DSHS Region 2 Personnel
Office at:

104 North 3rd Avenue

Yakima, WA 98902

(509) 575-2008

NEW SECTION

WAC 388-03-125 How do I register for a certifica-
tion or screening examination if I am not a department
employee or an applicant for a bilingual position with the
department? To register for a certification or screening
examination you must follow these steps:

(1) Call the LIST office and request a copy of the exam-
ination manual, an examination apphcatlon form and a sched-
ule of upcoming test dates.

(2) Complete and return the examination application
form with the required examination fee.

(3) Wait to receive your examination confirmation letter
and pretest package from LIST. If you have not received
your letter and package within fifteen working days after you
mailed your application and payment, it is your responsibility
to contact the LIST office. It is also your responsibility to
1nform LIST if your name, mallmg address or telephone
number changes

@If you are only registering for the oral test or register-
ing to retake a test, you do not need to call the LIST office.
Simply complete the application form enclosed with your test
score report letter and return it to LIST with the appropriate
fee. A confirmation letter will be mailed to you when LIST
recéives your application and payment .

"~ (5) Walk-in reg1$tratlon at a test site is not allowed under
any circumstances: * - Coee

(6) Telephone reglstratlon is allowed only for depart-
ment employees and appllcants for department bilingual
posmons

PR

NEW SECTION

WAC 388-03-126 What does’ my pretest package
contain? Your pretest package contains directions to the test-
ing site and a study guide that includes sample test questions,
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sample oral exercises, a list of important terminology and a
copy of the department’s code of professional conduct.

EXAMINATION-FEES

NEW SECTION

WAC 388-03-130 What examination fees must I pay?
The following examination fees apply to all languages tested
by LIST: ,

Testing for certificated languages:

Social services interpreter test

Written test $30.00 per attempt
Oral test $45.00 per attempt
Simultaneous test (retake only) $25.00 per attempt
Medical interpreter test

Written test $30.00 per attempt
Oral test $45.00 per attempt
Translator test

Written test $50.00 per attempt

Screening for noncertificated languages:

Social services or medical

Written screening $30.00 per attempt

Oral screening $45.00 per attempt, per lan-
guage

NEW SECTION

WAC 388-03-132 How do I pay my examination
fees? (1) You may pay your examination fees with a personal
check, certified check, cashier check or money order made
out to the "department of social and health services.” Do not
send cash. LIST will not be responsible for lost cash pay-
ments sent through the mail.

(2) If your check or money order is for the wrong
amount, LIST will return your payment and your application.
You will have to resubmit your application with a correctly
prepared check or money order.

(3) If your bank returns your personal check to LIST
because of insufficient funds, LIST will not send you a score
report letter until your check clears the bank.

NEW SECTION

WAC 388-03-133 Are my examination fees refund-
able? (1) All examination fees are nonrefundable except:

(a) If you die before taking the examination, your exam-
ination fees are refundable to your estate; or

(b) If you officially move out of Washington state before
taking the examination, your examination fees can be
refunded to you.

(2) If you fail to attend your confirmed test session(s)
because of an emergency, your test session(s) may be
rescheduled but your test fee will not be refunded. A
rescheduling due to an emergency will be done only once and
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only if the emergency is properly documented. Examples of
proper documentation would be official police reports or
signed physician statements.

EXAMINATIONS-SCHEDULING

NEW SECTION

WAC 388-03-135 What requirements apply to the
scheduling of interpreter and translator certification and
screening examinations? (1) LIST schedules all department
interpreter and translator examinations. Normally, testing for
all languages is conducted once a month, statewide, from
February through November. No testing is offered in
December and January due to potential hazardous driving
conditions. (See the examination manual for details.)

(2) If you require special arrangements for taking your
test due to a disability, you should indicate this special need
during your initial contact with LIST.

(3) LIST testing is currently offered at six statewide
locations. (See the examination manual for details.) Testing
site locations can change because of scheduling factors and
varying demand for testing services. To stay informed, you
should regularly consult LIST's master test schedule. Also,
carefully read your test confirmation letter because it con-
tains specific information on test date, test time, and test loca-
tion.

(4) You must attend the test session(s) indicated in your
registration confirmation letters. Except in bona fide emer-
gency situations (see WAC 388-03-133(2)), you will not be
allowed to reschedule your examination if you fail to attend
your assigned test session(s). If you miss your scheduled
examination for reasons other than an emergency, you may
schedule another examination by reapplying to take the test
and paying the appropriate testing fee.

(5) All requests for a change in testing schedule must be
made within ten calendar days from the date your confirma-
tion letter is sent; otherwise LIST considers your test appoint-
ment "confirmed" and your examination fees will not be
refunded.

EXAMINATIONS-ADMINISTRATION
AND SCORING

NEW SECTION

WAC 388-03-138 What procedural requirements
apply to administering certification and screening exami-
nations? (1) The department has a “no-comment, no-return”
examination policy. Once an examination is given, it
becomes the property of the department and it will not be
released to anyone, including test candidates.

(2) The department will not discuss specific examination
content, including specific test questions or answers, with test
candidates or any other party. Candidates can receive general
critiques of their test performance if they submit a written
request.

(3) Passing scores for the different examinations are
established by the department based on bilingual fluency
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required by law, testing technicalities and the language needs
of the department. Test scores will only be reported to candi-
dates in writing. No score information will be released over
the telephone to anyone.

(4) All interpreter and translator candidates must follow
the test instructions. A failure to follow the instructions may
result in an invalid test. Invalid tests will not be scored and,
therefore, no test results will be reported to the candidate.

(5) If a candidate arrives late for the written test but
decides to go ahead and take it, they will take the test during
the remaining time allowed. The lost time resulting from
their late arrival will not be made up.

(6) If a candidate arrives late for an oral test, they may
lose their assigned time slot. A lost time slot resulting from a
late arrival will not be made up.

(7) Tests will not be rescheduled because a candidate
arrives late at a testing site except in the case of a bona fide
emergency. If you are too late to take the test for some reason
other than an emergency, you may schedule another exami-
nation by reapplying for the test and paying the appropriate
fee.

NEW SECTION

WAC 388-03-140 What if a test candidate is sus-
pected of cheating? If a test administrator suspects cheating
during an examination with reasonable evidence, the accused
candidate may be declared ineligible for all interpreter and
translator certification/qualification tests administered by the
department.

NEW SECTION

WAC 388-03-150 How does the department score my
bilingual examinations? (1) Depending on the nature of the
test or test section, the department uses either an objective or
a holistic scoring method to evaluate your examination.

(2) Please consult the examination manual for the evalu-
ation indicators used by the department for each test or sub-
test.

NEW SECTION

WAC 388-03-152 When does the department mail
my test scores? Score report letters will be sent to candidates
when they finish either portion (written or oral) of the test:

(1) For a written test, your scores should be available
within two to four weeks from the date you took the examina-
tion.

(2) For oral tests, you should receive your scores within
four to six weeks from the date you took the examination.

(3) If you wish your test scores mailed to a specific orga-
nization or individual, you must personally notify the depart-
ment in writing and provide the name and mailing address of
the organization or individual to whom your score should be
sent.

(4) If you do not receive your score report letters within
the suggested time periods, you should contact LIST at (360)
664-6037.
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NEW SECTION

WAC 388-03-154 Can I appeal my test scores? You
have two months, from the date your test score letter is sent,
to appeal your test score. Note:

(1) Your appeal must be submitted to the department in
writing.

(2) Your appeal will not be honored if it is filed beyond
the two-month appeal period.

(3) You will not be allowed to reschedule an examina-
tion while your score is being appealed.

NEW SECTION

WAC 388-03-156 How many times can I retake a
failed test? You can retake a failed examination until you
pass it. However, if you fail a test three times, you must wait
six months before taking it a fourth time and wait six months
between each subsequent attempt. Each time you retake the
test you must pay an examination fee.

DECERTIFICATION/DISQUALIFICATION OF
INTERPRETERS AND TRANSLATORS

NEW SECTION

WAC 388-03-170 Can the department deny or
revoke my certification or qualification status? The
department may deny or revoke either your certification or
qualification status if it is proven that you committed one or
both of the following acts:

(1) You have not been truthful when dealing with the
department; or

(2) You have violated the department’s code of profes-
sional conduct.

NEW SECTION

WAC 388-03-172 What procedures must the depart-
ment follow if it denies or revokes my certification or
qualification? If it is alleged that you have not been truthful
when dealing with the department or that you have violated
the department’s code of professional conduct, the depart-
ment, before denying or revoking your certification or quali-
fication, must:

(1) Immediately investigate the allegations made against
you; and

(2) Within sixty days of receiving the allegation, deter-
mine if you committed the alleged violations; and

(3) Within five days of reaching its decision, give you
written notification of the decision. The department’s notifi-
cation must be delivered to you by certified mail.

NEW SECTION

WAC 388-03-174 Can I appeal the department’s
decision to deny or revoke my certification or qualifica-
tion? If the department denies or revokes your certification
or qualification, you have the right to appeal its decision by
using the adjudicative proceeding process in chapter 34.05

Proposed

PROPOSED




PROPOSED

WSR 99-23-108

RCW and chapter 388-08 WAC. However, the department
encourages you to first try to resolve your dispute through a
less formal process like mediation.

NEW SECTION

WAC 388-03-176 How do I request an adjudicative
hearing? To request an adjudicative hearing, you must:

(1) File a written application with the department’s board
of appeals within twenty-one days of receiving the depart-
ment’s decision to deny or revoke your certification or quali-
fication.

(2) Your written application must include:

(a) A copy of the department’s decision that you are con-
testing; and

(b) A specific statement of the issue(s) and the law
involved; and

(c) Your reasons for contesting the department’s deci-
sion.

(3) Your written application must be delivered to the
board of appeals in person, electronically by fax or by certi-
fied mail.

(4) Once the board of appeals receives your written
application, an adjudicative hearing will be scheduled.

(5) The adjudicative hearing will be governed by the pro-
visions of chapter 34.05 RCW, Administrative Procedure
Act.

WSR 99-23-108
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed November 17, 1999, 11:38 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
15-107 on July 21, 1999.

Title of Rule: Safety standards for agriculture, chapter
296-307 WAC, Temporary labor camps, WAC 296-307-161
Temporary worker housing (Part L) and 296-307-163 Cherry
harvest camps (Part L1).

Purpose: The 1999 legislature passed ESSB 5599 (chap-
ter 374, Laws of 1999) requiring the Department of Labor
and Industries (L&I) and the Department of Health (DOH) to
adopt joint rules for the licensing, operation, and inspection
of temporary worker housing and the enforcement of these
rules. ESSB 5599 also removes temporary worker housing
responsibilities from the State Board of Health and directs the
agencies to establish standards for cherry harvest camps.
Cherry harvest standards may include some variation from
standards that are necessary for longer occupancies, provided
they are as effective as the standards adopted by WISHA.

Beginning in June 1999 an L&I/DOH joint project team
with OSHA representation has been meeting regularly and
has developed the proposed wording for the temporary
worker housing rule and the cherry harvest rule. During the
development of the wording, the joint project team met twice
with grower and worker advocates and a third time with the
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advocates and the public to gather their input. Using the
Washington Interactive Television, one public hearing will
be held simultaneously in four locations (Wenatchee,
Yakima, Tri-Cities, and Mount Vernon) on January 6, 2000.
The current WAC 296-307-160 Temporary labor camps is
being repealed in its entirety and reissued under WAC 296-
307-161 Temporary worker housing and 296-307-163
Cherry harvest camps to improve usability and clarity. Cur-
rent Department of Health requirements have been incorpo-
rated into the temporary worker housing and cherry harvest
camps rules.
REPEALED SECTIONS: WAC 296-307-160 Temporary
labor camps.
WAC 296-307-16001 What requirements apply to camp
sites?
. Requirements have been moved to WAC 296-307-
16125.

WAC 296-307-16003 How must camp shelters be con-

structed?
. Requirements have been moved to WAC 296-307-

16140.

. To delete the requirement that in a family unit, the hus-
band and wife must have a separate sleeping area
whenever living with one or more children over six
years old.

WAC 296-307-16004 What electricity must be provided for

temporary labor camps?
. Requirements have been moved to WAC 296-307-

16165.
WAC 296-307-16005 What requirements apply to the water
supply?
. Requirements have been moved to WAC 296-307-
16130.

WAC 296-307-16007 Must an employer provide toilet facil-

ities for the camp?
. Requirements have been moved to WAC 296-307-

16155.

WAC 296-307-16009 Must sewer lines connect to public

sewers? »

. Requirements have been moved to WAC 296-307-
16135.

WAC 296-307-16011 What facilities must an employer pro-

vide for laundry, handwashing, and bathing?
. Requirements have been moved to WAC 296-307-
16130, 296-307-16145, and 296-307-16150.

WAC 296-307-16013 What lighting must an employer pro-

vide in camp buildings?

. Requirements have been moved to WAC 296-307-
16165.

WAC 296-307-16015 What requirements apply to refuse dis-

posal?

. Requirements have been moved to WAC 296-307-
16180.

WAC 296-307-16017 What cooking and food-handling facil-

ities must be provided in temporary labor camps?
. Requirements have been moved to WAC 296-307-
16160 and 296-307-16165.

WAC 296-307-16019 Must an employer provide insect and
rodent control?
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. Requirements have been moved to WAC 296-307-
1618S.

WAC 296-307-16021 What first-aid facilities must be avail-

able in the camp?
. Requirements have been moved to WAC 296-307-

16175.
WAC 296-307-16023 When must an employer report com-

municable diseases in a camp?
. Requirements have been moved to WAC 296-307-

16190.

NEW SECTIONS: WAC 296-307-161 Temporary worker

housing.

WAC 296-307-16101 Purpose and applicability.
To specify that the purpose of the rule is for temporary

worker housing.

. To provide a reference that the rcquirements for cherry
harvest camps using tents are in WAC 296-307-163
Cherry harvest camps.

. To specify that operators with nine or less occupants
are not required to be licensed under this chapter.

. To specify that operators with at least one employee are
still required to comply with WISHA standards.

. To provide a reference for Department of Health licens-
ing, on-site survey, water test fees.

WAC 296-307-16103 Definitions.

. To list definitions applicable to temporary worker
housing.

WAC 296-307-16105 Operating license.

Requirements moved from current Department of Health

rcqunrements
To clarify requirements that specify when an operator

must request a temporary worker-housing license from
the Department of Health.

. To clarify requirements that must be met when request-
ing an operating license.
. To clarify requirements that specify when the operating

license will be issued.

. To clarify requirements that specify when temporary
worker housing may be allowed without a renewed
license.

. To clarify requirements that specify when an interim
operating license may be issued.

. To clarify requirements that require the posting of the
operating license in a readily accessible place, notify
the Department of Health of a transfer of ownership,
and cooperation with the Department of Health or
health officer during on-site inspections.

WAC 296-307-16110 Requirements for self-survey program.

Requirements moved from current DOH requirements.
. To clarify requirements that specify participation in the

self-survey program.

. To clarify requirements for remaining in the self-survey
program.

. To clarify requirements that specify for a change of
ownership and continuation within the self-survey pro-
gram. ’

WAC 296-307-16115 Maximum housing occupancy.

Requirements moved from current DOH requirements.
. To clarify requirements for the determination of maxi-

mum occupancy for operator supplied housing.
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. To clarify requirements for the determination of maxi-
mum occupancy for worker supplied housing.

WAC 296-307-16120 Variance and procedure.
. To add requirements that specifies the variance applica-
tion and authority for approval process.

WAC 296-307-16125 Temporary worker housing sites.
Requirements moved from WAC 296-307-16001 and
incorporate current DOH requirements.

. To clarify requirements that specify what must be con-
sidered to locate and operate a temporary worker hous-
ing site.

. To clarify requirements that specify the development
and implementation of a temporary worker housing
management plan.

. To clarify requirements that specify closing the tempo-
rary worker housing for the season or permanently.

WAC 296-307-16130 Water supply.
Requirements moved from WAC 296-307-16005 and
mcorporate current DOH requirements.
To clarify requirements that the water system must be
approved as a Group A public water system or a Group
B water system.

. To clarify requirements that an adequate and conve-
nient hot and cold water supply must be provided for
drinking, cooking, bathing, and laundry purposes.

. To clarify requirements that the water distribution lines
must be able to maintain the working piping system at
not less than fifteen pounds per square inch after allow-
ing for friction and other pressure loses.

. To clarify a definition of an "adequate water supply.”

. To clarify requirements that cold, potable, running
water under pressure must be within one hundred (100)
feet of each dwelling, when water is not piped to the
dwelling.

. To clarify requirements that specify one or more drink-
ing fountains for each 100 occupants or fraction thereof
if water sources are not available in each individual
dwelling unit.

. To clarify requirements that specify the posting of a
sign indicating that the water is unsafe for drinking pur-
poses.

WAC 296-307-16135 Sewage disposal.
Requirements moved from WAC 296-307-16035 and

incorporated current DOH requirements.

. To clarify requirements that sewage disposal systems
must be in accordance with local health jurisdictions.

. To clarify requirements that all drain, waste and vent
systems are connected to public sewers, if available, or
to approved on-site disposal systems.

WAC 296-307-16140 Electricity and lighting.
Requirements moved from WAC 296-307-16004 and

296 307-16013 and incorporated current DOH requirements.
To clarify requirements that electricity be in all dwell-
ing units, kitchen facilities, shower/bathroom facilities,
common areas and laundry facilities.

. To clarify requirements that electrical wiring and
equipment meet electrical standards and building
codes.
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. To clarify requirements that each habitable room in a
camp has one ceiling-type light fixture and at least one
separate floor-type or wall-type convenience outlet.

. To clarify requirements that laundry and toilet rooms,
shower/bathrooms, and rooms where people congre-
gate have at least one ceiling-type or wall-type fixture.

. To clarify requirements that general lighting and task
lighting must be adequate.

. To clarify requirements that wiring and fixtures are
installed in accordance with applicable codes, ordi-
nances, etc.

. To add requirements that an operator must provide ade-

quate lighting to allow safe passage for camp occupants
to handwashing sinks and toilets.

WAC 296-307-16145 Building requirements and mainte-
nance.
Requirements moved from WAC 296-307-16003 and

mcorporate current DOH requirements.
To clarify requirements that buildings are constructed

to provide protection against the elements and comply
with the state building code and local ordinances, etc.

. To add the wording that any shelter meeting these
requirements is acceptable.

. To clarify requirements that a number is posted to iden-
tify each dwelling unit.

. To clarify requirements that buildings are maintained in
good repair and sanitary condition.

. To clarify requirements that a ceiling height of at least

seven feet and include a method of measuring ceilings
that are sloped.

. To clarify requirements that at least 70 square feet of
floor space for one occupant and 50 square feet for each
additional occupant.

. To clarify requirements that floors are tightly con-
structed in accordance with the State Building Code are
in good repair.

. To clarify requirements that wooden floors are at least

one foot above ground level or meet the requirements
of the State Building Code.

. To clarify requirements for a habitable room.

. To clarify requirements that all exterior openings and
screen doors are screened and that screen doors have
self-closing devices.

. To clarify requirements that all heating, cooking and
water heating equipment is installed in accordance to
state and local ordinances, codes, etc.

. To clarify requirements that adequate heating in habit-
able rooms, including bathrooms, are used during cold
weather.

. To add requirements that operators ensure that all rec-

reational vehicles and park trailers meet the require-
ments of chapters 296-150P and 296-150R WAC.

WAC 296-307-16150 Laundry facilities.
Requirements moved from WAC 296-307-16011 and
incorporate current DOH requirements.

To clarify requirements that an operator must provide:
. One laundry tray or tub for every 30 persons,

. Facilities for drying clothes,
. Sloped, coved floors of nonslip materials with floor
drains, and
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. Laundry facilities in a clean and sanitary condition.

WAC 296-307-16155 Handwashing and bathing facilities.
Requirements moved from WAC 296-307-16011 and

mcorporate current DOH requirements.
To clarify requirements for the operator to provide

handwash sink, showerheads, and a service sink.

. To clarify requirements that floors must be sloped and
coved of nonslip impervious materials.

. To clarify requirements for shower rooms and floor
drains.

. To clarify requirements for cleanable and nonabsorbent
waste containers.

. To clarify requirements that centralized bathing and
handwashing facilities be maintained in a clean and
sanitary condition.

. To clarify requirements that occupants be requested to
maintain bathing and handwashing facilities in family
dwellings in a clean and sanitary condition.

WAC 296-307-16160 Toilet facilities.
Requirements moved from WAC 296-307-16007 and

incorporate current DOH requirements.
. To clarify requirements for general toilet facilities, cen-

tralized toilet facilities, and individual family/unit
dwelling facilities.

WAC 296-307-16165 Cooking and food-handling facilities.

Requirements moved from WAC 296-307-16017 and
mcorporate current DOH requirements.
To clarify requirements that an operator must provide
food-handling facilities for all occupants.

. To clarify requirements for common food-handling
facilities.

. To clarify requirements that centralized dining hall
facilities comply with chapter 246-215 WAC, Food ser-
vice.

. To add requirements for two cubic feet of refrigeration
per occupant.

. To add requirements for two cubic feet of dry food stor-
age space per occupant.

WAC 296-307-16170 Cots, beds, bedding and personal stor-
age.
Requirements moved from WAC 296-307-16003 and
incorporated current DOH requirements.
. To clarify requirements for providing beds, cots or
bunks.
. To clarify requirements to provide suitable storage
facilities for clothing and personal articles.

WAC 296-307-16175 First aid and safety.

Requirements moved from WAC 296-307-16021 and

mcorporated current DOH requirements.
To clarify requirements concerning pesticides and

flammable, volatile, or toxic substances not intended
for household use.
* Toclarify requirements that a first-aid qualified person
and equipment are available.
. To clarify requirements that unused refrigerator units
are stored or removed to prevent access by children.
WAC 296-307-16180 Refuse disposal.
Requirements moved from WAC 296-307-16015 and
incorporated current DOH requirements.
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. To clarify requirements for handling refuse, rodent har-
borage, insect breeding and other health hazards.

| WAC 296-307-16185 Insect and rodent control.
Requirements moved from WAC 296-307-16019 and

incorporated current DOH requirements.
. To clarify requirements for effective measures to pre-

vent and control insect and rodent infestation.

WAC 296-307-16190 Disease prevention and control.
Requirements moved from WAC 296-307-16023 and

incorporated current DOH requirements.
. To clarify requirements for reporting any individual

known to have or suspected of having a communicable
disease or various sickness.

Chapter 296-307 WAC, Part L1, Cherry Harvest Camps.

WAC 296-307-163 Cherry harvest camps.

WAC 296-307-16301 Purpose and a tﬁphcablll?
To specify that the purpose of the rule is for cherry har-

vest camps using tents for employee dwellings during
the cherry harvest season.

. To provide a reference that the requirements for other
type dwellings are in accordance with WAC 296-307-
161 Temporary worker housing.

. To specify requirements that operators with ten or more
occupants are required to be licensed under this chap-
ter.

. To specify requirements that operators with at least one
employee are still required to comply with WISHA
standards.

WAC 296-307-16303 Definitions.
. To specify definitions applicable to cherry harvest

camps.
WAC 296-307-16305 Technical assistance.
. To specify that technical assistance is available from

the Department of Health and the Department of Labor
and Industries.

WAC 296-307-16310 Operating license.
To specify requirements when an operator must request

a cherry harvest camp license from the Department of

Health.

. To specify requirements that must be met in the request
for an operating licénse.

. To specify requirements when the operating license
will be issued.

. To specify requirements when temporary worker hous-
ing may be allowed without a renewed license.

. To specify requirements when an interim operating

license may be issued.

. To specify requirements for posting of the operating
license in a readily accessible place, notify the Depart-
ment of Health of a transfer of ownership, and cooper-
ation with the Department of Health or health officer
during on-site inspections.

WAC 296-307-16315 Maximum housing occupancy.

. To specify requirements for the determination of maxi-
mum occupancy for a cherry harvest tent.

WAC 296-307-16320 Variance and procedure.

. To specify requirements for the variance application
and authority for approval process.

WAC 296-307-16325 Cherry harvest campsites.
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. To specify requirements for the operator to locate and
operate a site to prevent a health or safety hazard.

. To specify requirements for the development and
implementation of a cherry harvest camp management
plan.

. To specify requirements for the operator to complete

certain requirements when closing the camp for the
season or permanently.

WAC 296-307-16330 Water supp
To specify requirements tg,at the water system is
approved as a Group A public water system or a Group
B water system.

. To specify requirements that an adequate and conve-
nient hot and cold water supply is provided for drink-
ing, cooking, bathing, and laundry purposes.

. To specify requirements that the water distribution
lines are able to maintain an adequate water supply.

. To specify a definition of an "adequate water supply.”

. To specify requirements for cold, potable, running

water under pressure within one hundred feet of each
dwelling, when water is not piped to the dwelling.

. To specify requirements for one or more drinking foun-
tains for each 100 occupants or fraction thereof if water
sources are not available in each individual dwelling
unit.

. To specify requirements for the posting of a sign indi-
cating that the water is unsafe for drinking purposes.

WAC 296-307-16335 Sewage disposal.

. To specify requirements for sewage disposal systems in
accordance with local health jurisdictions.
. To specify requirements that all drain, waste and vent

systems are connected to public sewers, if available, or
to approved on-site disposal systems.

WAC 296-307-16340 Electricity and lighting.
To specify requirements for electrlclty in all dwelling
units, kitchen facilities, bathroom facilities and com-
mon areas and laundry facilities.

. To specify requirements that electrical wiring and
equipment meet electrical standards and building
codes.

. To specify requirements that each individual tent in a

camp have one ceiling-type light fixture and at least
one separate floor-type or wall-type convenience out-
let.

. To add a requirement for a dedicated electrical outlet
for an operator provided refrigerator in the tent.

. To specify requirements that laundry and toilet rooms
and rooms where people congregate have a least one
ceiling-type or wall-type fixture.

. To specify requirements that general lighting and task

lighting be adequate.

. To specify requirements that wiring and fixtures are
installed in accordance with applicable codes, ordi-
nances, etc.

. To add requirement that a carbon monoxide monitor

must be provided and located not more than 30 inches
from the floor if using two or more propane, butane, or
white gas lighting appliances.

. To add requirements that an operator must provide ade-
quate lighting to allow safe passage for camp occupants
to handwashing sinks and toilets.
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. To add requirement for adequate lighting for shower
rooms during hours of operation.

. To specify that lighting requirements may be met by
natural or artificial means.

. To specify lighting requirements in tents must be ade-
quate to carry on normal daily activities.

WAC 296-307-16345 Tents.
To add requirements for structural stability and floors.

. To add requirements that floors must be smooth, flat,
and without breaks or holes to provide a hard, stable
walking surface.

. To specify that nonrigid flooring supported by grass,
dirt, soil, gravel, etc., are not acceptable.

. To add requirements for flame-retardant treatments for
all tent fabrics.

. To add requirements for a means of egress.

. To add requirements for specific floor space per occu-
pant.

. To add requirements for specific ceiling height.

. To add requirements for windows and ventilation.

WAC 296-307-16350 Recreation vehicles.

. To specify requirements that an operator must ensure

all recreational vehicles and park trailers meet the
requirements of chapters 296-150P and 296-150R
WAC.

WAC 296-307-16355 Laundry facilities.

To specify requirements for an operator to provide:
. One laundry tray or tub for every 30 persons,

. Facilit* .. for drying clothes,

. Sloped coved floors of nonslip materials with floor
drains, and '

. Laundry facilities in a clean and sanitary condition.

WAC 296-307-16360 Handwashing and bathing facilities.
To specify requirements for the operator to provide
handwash sink, showerheads, and a service sink.

. To specify that handwash sinks must be adjacent to toi-
lets.

. To specify requirements relating to sloped and coved
floors of nonslip impervious materials.

. To specify the requirements for shower rooms and floor
drains.

. To specify cleanable and nonabsorbent waste contain-
ers.

. To specify that centralized bathing and handwashing
facilities are maintained in a clean and sanitary condi-
tion.

. To specify that occupants be requested to maintain
bathing and handwashing facilities in family dwellings
in a clean and sanitary condition.

WAC 296-307-16365 Toilet facilities.

. To specify requirements for general toilet facilities,
centralized toilet facilities, and the location of toilet
rooms.

WAC 296-307-16370 Cooking and food-handling facilities.
To specify requirements for when an operator provides
food-handling facilities for all occupants.

. To add requirement for at least one cooking surface for
every four occupants in common food-handling facili-
ties and in tents.
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. To specify requirements for cooking in tents and com-
mon food-handling facilities.

. To specify requirements that centralized dining hall
facilities comply with chapter 246-215 WAC, Food ser-
vice.

. To add requirements for one cubic foot of refrigeration
per occupant.

. To add requirements for two cubic feet of dry food stor-
age space per occupant.

WAC 296-307-16375 Cots, beds, bedding and personal stor-

age.

. To specify requirements for providing beds, cots or
bunks.

. To specify requirements for when bunk beds are pro-
vided.

. To specify requirements to provide storage facilities for
clothing and personal articles.

. To add requirements that cots, beds or bunks be located
at least 30 inches or more from cooking surfaces.

WAC 296-307-16380 First aid and safety.

. To specify requirements concerning pesticides and
flammable, volatile, or toxic substances not intended
for household use.

. To specify requirements that a first aid qualified person
and equipment are available.

. To specify requirements that unused refrigerator units
are stored or removed to prevent access by children.

WAC 296-307-16385 Refuse disposal.
. To specify requirements for handling refuse, rodent
harborage, insect breeding and other health hazards.

WAC 296-307-16390 Insect and rodent control.
. To specify requirements for effective measures to pre-
vent and control insect and rodent infestation.

WAC 296-307-16395 Disease prevention and control.

. To specify requirements for the reporting of any indi-
vidual known to have, or suspected of having, a com-
municable disease or various sickness.

Statutory Authority for Adoption: RCW 49.17.010,
[49.17].040, [49.17].050, and ESSB 5599, chapter 374, Laws
of 1999.

Statute Being Implemented: Chapter 49.17 RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, Tumwater, (360) 902-5530; Implementation
and Enforcement: Michael A. Silverstein, Tumwater, (360)
902-5495.

Name of Proponent: Department of Labor and Industries
and the Department of Health, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule,
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

its Purpose, and Anticipated
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Small Business Economic Impact Statement

Background: Migrant farm workers in Washington
state face an acute housing shortage, especially those
involved in the cherry harvest. Approximately 16,000
migrant workers labor to bring in the cherry each year (DOH,
1996). In 1998, cherry orchard operators licensed 1765 beds
for migrant workers through the Department of Health’s pro-
visional tent program. This means that the majority of work-
ers cannot count on grower-supplied housing and must find
their own shelter during the harvest season. These workers
often camp out in the woods, along riverbanks or irrigation
ditches under conditions that threaten their health and safety.
Safe drinking water, toilets and sanitary food storage and
preparation facilities are seldom available. Alternatively
they crowd into hotel rooms or mobile homes designed to
accommodate far fewer people.

The Department of Health (DOH) adopted and then
revised regulations governing the provisions of temporary
worker housing by cherry orchard operators in 1996, 1997
and 1998. These regulations had to meet the requirements of
the enabling statute: "[t]he department shall adopt by rule a
temporary worker building code in conformance with the
temporary worker housing standards developed under the
Washington industrial safety and health act, chapter 49.17
RCW" (RCW 70.114A.081(1)). The Department of Labor
and Industries (L&I) and the federal Department of Labor,
upon reviewing the regulations, concluded that they did not
conform to the Washington Industrial Safety and Health Act
(WISHA). The questions about the legality of the temporary
worker housing regulations and other concerns prompted the
legislature in 1999 to adopt ESB 5599 directing that "[t]he
department of health and the department of labor and indus-
tries shall adopt joint rules for the licensing, operation and
inspection of temporary worker housing and the enforcement
thereof. These rules shall establish standards that are at least
as effective as the standards developed under the Washington
industrial safety and health act, chapter 49.17 RCW.”

Because employers are not required to supply their
employees with housing, regulating the housing supplied by
orchard operators presents a dilemma for L&I and the DOH.
On the one hand many grower-supplied housing sites are
often dismal. On the other hand, designing temporary worker
housing regulations that are stringent will substantially raise
the cost of providing temporary worker housing and cause
some orchard owners to close their camps. With only 25 of
290 growers providing temporary housing in 1998, sheltering
1,765 of approximately 16,000 cherry orchard migrant work-
ers, the prospect of losing a significant number of beds had to
be considered during rule development. The objective of
L&I (here after referred to as the department) was to maxi-
mize worker health and safety, while conforming to federally
mandated requirements.

Need for a Small Business Economic Impact State-
ment: The Regulatory Fairness Act (RFA), chapter 19.85
RCW, requires that the economic impact of proposed regula-
tions or amendments on small businesses must be examined
relative to their impact on large businesses. The RFA out-
lines the requirements for a small business economic impact
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statement (SBEIS). For the purposes of an SBEIS the term
small business is defined as a business entity that has the pur-
pose of making a profit and has fifty or fewer employees.
The agency must prepare an SBEIS when a proposed rule, or
rule amendments, have the potential of placing a more than
minor economic impact on business. For the businesses con-
sidered (SIC 017: Fruits and tree nuts), the minor impact
threshold is 50 (1990 dollars) per business. These values are
calculated as 0.1% of profits for a business of 50 employees
(Guide for Facilitating Regulatory Fairness, 1993). The esti-
mated business (establishment) compliance costs, presented
in Table 3 below, reveal that the costs created by the pro-
posed changes to chapter 296-307 WAC will exceed the
SBEIS minor cost threshold. Therefore an SBEIS is neces-
sary.

Estimating the Compliance Costs for the Proposed
Amendments: To estimate the rule compliance costs and
determine if there is a disproportionate impact on small busi-
nesses, the department examined costs for a hypothetical
small orchard camp with beds and shelter for 30 workers.
The estimated small camp costs were compared with the esti-
mated compliance costs for a hypothetical large camp with
facilities for 90 workers. Compliance costs are presented on
a per employee and on a per establishment basis. Costs were
estimated for the following individual rule requirements.

Table 1: Rule Requirements for Small and Large Camps

Requirement Small Camp: Large Camp:
30 workers 90 workers
Grower-supplied 5 tents (6 workers per 15 tents
housing?® tent)
Electrical outlets® | 1 pertent same
Lighting in tents® 3100 watt, 1 75 watt light | same
fixtures per tent
Bedsd Option 1: 30 cots, 1 per | Option 1: 90 cots, 1
worker per worker
Option 2: 15 bunk beds, | Option 2: 45 bunk
1 per 2 workers beds, 1 per 2 workers
Flooring® Option 1: Synthetic same
material
Option 2: Concrete slab
Enhanced cooking Option 1: Central cook- | same
facitities’ ing
Option 2: In-tent cooking
Refrigeration: 2 Option 1: Central cook- | same
cubic feet/worker? ing, enlarged facility
Option 2: In-tent cook-
ing, no enlargement nec-
essary
Water testing? Site/well inspection and | same
test

Estimated per employee cost for compliance with the
proposed rule is shown in Table 2 below for large and small
camps, under Options 1 and 2.

Table 2: Estimated annual per occupant compliance
costs

Rule Require-
ment
Camp size—> 30 90 30 90

Option 1 Option 2

Proposed
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Grower sup- $47.43 $42.48 $47.43 $42.48

plied housing

Tent electrical $23.60 $23.60 $23.60 $23.60

outlets ‘

Tent lighting $5.81 $5.81 $5.81 $5.81

Beds $8.53 $8.53 $17.34 $17.34

Tent flooring $4.00 $4.00 $6.37 $6.37

Enhanced cook- $0.95 $0.63 $47.38 $47.38

ing facilitities

Increased $5.11 $4.53 $1.45 $1.45

refrig. space

Water testing $3.67 $1.22 $3.67 $1.22
Total Costs $99.10 $90.80 $153.06 $145.65

The per employee compliance costs are approximately
7% higher for small camp operators; Option 1, small camp
$99.10 versus $90.80 for large camp for a difference of 9%:;
Option 2, small camp $145.65 versus $153.06 for large camp
for a difference of 5%. The department believes that this
small difference is not indicative of a disproportionate impact
on small business entities (small camp operators). Table 3
presents the per establishment costs for large and small
camps, under Options 1 and 2.

Table 3: Estimated annual per camp compliance cost

Rule Require- Option 1 Option 2
ment
Camp size—> 30 90 30 90

Grower sup- $1,423.00  $3,823.00  $1,423.00 $3,823.00

plied housing

Tent electrical $707.92  $2,123.76 $707.92 $2,123.76

outlets

Tent lighting $174.22 $522.66 $174.22 $522.66

Beds $255.96 $767.89 $520.35 $1,561.05

Tent flooring $120.00 $360.00 $191.15 $573.44

Enhanced $28.37 $56.73  $1,421.49 $4,264.48

cooking facili-

tities

Increased $153.42 $407.55 $43.44 $130.31

refrig. space

Water testing $110.23 $110.23 $110.23 $110.23
Total Costs | $2,973.12  $8,171.83  $4,591.80 $13,108.92

Conclusions: Using a variety of sources, the compli-
ance costs for the proposed amendments to the rules pertain-
ing to housing camps for cherry harvest agricultural workers
(WAC 296-307-161 through 296-307-163) were determined.
The estimated new costs per establishment, presented in
Table 3, indicate the proposal will have a more than a minor
impact on large and small camp operators. A comparison of
per employee compliance costs for operators of large and
small cherry orchard work camps, see Table 2, indicates that
they will be 5 to 9% higher for small camp operators. This
cost difference is not substantial and therefore it is my con-
clusion that the proposal will not have a disproportionate
impact on small business.
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Table 1 Notes

a Assumptions for grower-supplied housing: 1. Opera-
tors will meet the shelter requirements by utilizing the
North Central Community Action Council’s tent rental
program. Cost to growers of $160 ($125 for depreci-
ated cost and $35 for annual storage; tents used two
times a year) to rent a tent for 21 days. 2. Growers must
pay for approximately 8 hours of labor (tent set up,
break down, maintenance, and storage) for each tent.
At a wage rate of $10 hour this adds $80 to the cost of
each tent. 3. Growers must also pay transportation
costs for four round trips per year (site survey, delivery
of tent, set up of tent, break down of tent). At an aver-
age round trip of 180 miles and costs $0.31 per mile,
transportation adds $223 to the cost of tents. 4. Total
costs: A small operator is estimated to face annual tent
rental costs of about $1423 while large growers costs
approximate $3823.

b  Assumptions for electrical outlets: 1. The rule would
require a convenience outlet in every tent. The camp
operators would need to install 50 ft. of underground
wiring for each tent. A GFI outlet mounted on a 4x4
pressure treated post (set in concrete), 15 ft. away from
the underground wiring will supply the electricity. The
underground wiring costs $1.00 per foot, the 4x4 post
$6.39, the concrete $5.55 (3 cubic feet), GFI outlet
$12.97, and 4 hours of labor at $60 per hour. Total cost
of the exterior wiring assembly is approximately $325
per tent. Discounting this amount at a 7% interest rate
over 20 years results in an annual cost of $30.67 per
tent. 2. To bring the electricity inside the tent will
require six feet of flexible conduit ($1.10 per foot), and
two duplex outlets ($1.50 per item), and one hour of
labor to assemble-total cost $69.60. Discounting this
amount at a 7% interest rate over seven years results in
an annual cost of about $12.91 per tent. 3. The analysis
also assumed that it takes one hour of worker time
($60) to set up and break down the interior wiring in
each tent and that each tent would require an annual
electrical inspection at a cost of $38. The total annual
cost of providing a convenience outlet is estimated at
$142 per tent.

c Assumptions for tent lighting: Each tent will have
three 100 watt UL approved fixtures for general light-
ing and one 75 watt UL listed fixture for task lighting.
Using "shop type" lights at a cost of $20 each adds $80
to the compliance. In addition, the state added $5 per
lamp per year to cover the cost of setting up and break-
ing down the lamp, electricity, and light bulbs bringing
the lighting cost to $100 per tent. This cost assumes
that wire extending from the lamp will be UL approved
and will be secured to rigid members of the tent’s space
frame with plastic fasteners and not enclosed in con-
duit. Discounting this cost over a seven year period at
a 7% interest rate results in yearly costs of $174 and
$523 for small and large camps.

d  Assumptions for bed requirement: Operators will rent
beds through a program connected with the tent rental
program. Option 1: Growers will provide military
style cots costing $74 each (aluminum frame, nylon
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covering). Assuming the cots will be rented twice per
year and take one hour of staff time ($10/hr) per tent to
set up and breakdown. Assumes no transportation
costs (the trucks used to transport tents can accommao-
date the cots) or storage costs. Discounting the cost of
six cots over seven years at 7% discount rate, dividing
this cost in half (two rentals/yr.) and adding $10 in
setup and breakdown fees results in annual costs of $51
per tent.

Option 2: Operators use army type bunk beds with
mattresses costing $300 per set of two (or $150 per
camp occupant) will be required: Beds will be rented
twice per year. Discounting this cost of six beds over
ten years at 7% discount rate results in annual costs of
$64. Additional costs include two additional hours of
staff time per tent to set up and breakdown the beds and
$20 per year to store six beds. The trucks used to trans-
port tents can accommodate the bunk beds, therefore,
no transportation costs. Option 2 cost to operators to
rent beds is estimated at $104 per tent.

Assumptions for flooring requirements: Option 1:
Flooring made of textile or film materials that provides
a smooth, flat, stable, walking surface that is weather
resistant and prevents the entrance of rodents, snakes,
etc. This analysis assumes that growers would meet
with requirement with integrated floors supplied with
the rented tents. This requirement is estimated to add
$24 to the cost of renting each tent.

Option 2: Floors would comply with State Building
Code requirements. This analysis assumes that opera-
tors would meet this requirement with a 350 square foot
concrete pad costing $1.17/sq. ft. (~$50/yard of con-
crete plus labor) for a cost of $410. Discounting this
cost over a twenty year period at a 7% discount rate
adds $38 to the cost of each tent.

Assumptions for enhanced cooking facilities: Option 1
requires enclosed cooking areas (current regulations
allow food preparation areas to be open on one side).
This analysis estimates the cost of adding a fourth con-
crete wall and a screened opening. Assumes large
orchard camp has two food preparation areas each
requiring an additional 22 ft. linear of concrete block
wall as well as 24 sq. ft. of screened opening. Assum-
ing: Concrete block walls at $10.25/sq. ft. (materials
and labor) for an additional cost of $451; $37 for
screening material, and $100 in labor cost to install
screens. The total cost of the additional requirements
for the two food preparation area structures is estimated
at $588 or $57 per year when annualized over twenty
years at a 7% interest rate.

For small camps the added requirements affect a single
food preparation area adding 22 ft. linear of concrete
block wall as well as 24 sq. ft. of screened opening.
Assumes: Concrete block walls at $10.25/sq. ft. (mate-
rials and labor) for an additional cost of $225; $25 for
screening material and $50 in installation labor cost.
The total cost of the additional requirements for the two
food preparation area structures is estimated at $300 or
$28 per year when annualized over twenty years at a
7% interest rate.
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Option 2: Growers would be required to provide in-
tent cooking facilities. 1. Operators would have to take
several different actions to satisfy this requirement.
The necessary equipment includes a four burner stove
($219), sturdy cabinet ($250), sink (350), faucet ($25),
four linear feet of easily cleaned countertop (3$30), a
five gallon water heater ($125) and a six cu. ft. refriger-
ator ($269). 2. Requires two hours of plumber time to
assemble the various components ($120). Assuming
that these fixtures are rented from an entity such as the
North Central Community Action Council, they would
cost the grower $77 per year per tent. (Fixtures rented
twice each year, have $50 per year in storage costs, are
depreciated over a 10 year period, and are delivered
with the tent-so no transportation costs.)

3. In-tent cooking facilities would require certain
upgrading of infrastructure. Additions to the electrical
system include 110-volt outlets dedicated to the refrig-
erator, the cooking surface, the hot water heater, and the
lighting (110 v). Servicing this electrical load would
require at least three circuits from each tent to the main
panel. (A potential additional cost not included here is
upgrading the main electrical panel.) The cost to install
the four additional outlets and two additional circuits
estimated at $220. Discounting this cost over a seven
year period adds $41 to the annual cost of each tent.
Overall, the additional cost for enhanced electrical ser-
vice is $79 per tent. (The cost for an annual electrical
inspection is assumed to be included in the cost of a
convenience outlet, see footnote b.) An important cost
not included in this estimate is that of the additional
electricity consumed by the appliances.

4. New infrastructure will also be needed to supply run-
ning water within tents. This analysis assumes that
each tent will need an average of 65 feet of water and
septic pipes. The cost to dig two 65 ft. trenches (water
and septic_pipes cannot be co-located in the same
trench) is estimated at $85. Discounting this costs over
a twenty year period results in annual costs of about $8
per tent. In addition, assumes it takes a plumber two
hours ($60/hour) to connect and disconnect the sink
system to the running water and septic systems. Over-
all, infrastructure upgrades add an estimated $128 to
the annual cost of each tent.

Overall, the cost of providing in-tent cooking facilities
is estimated at $284 per tent.

Assumptions for refrigeration requirement: Current
regulations require at least one cu. ft. of refrigeration
space per camp occupant. Option 1: Increase required
volume to two cu. ft. of refrigeration space per camp
occupant, effectively doubling the required volume of
refrigeration. 1. A small camp operator would respond
to this requirement by adding one 18 cu. ft. refrigerator
at a cost of about $400 and 6 cu. ft. refrigerator at a cost
of about $269 (assumes camp is currently utilizing two
18 cu. ft. refrigerators). 2. The small camp operator
will have to enlarge the size of the central cooking
facility at an estimated cost of $733 (24 sq. ft. at
$30.5/sq. ft.). (Demolition costs associated with
expanding existing facilities not included in this cost
estimate.) Overall, this requirement is projected to add
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$153 to the yearly cost of operating a small camp
(enclosure discounted over twenty years, refrigerators
over twelve years).

The large camp operator is predicted to respond to this
requirement by adding five, 18 cu. ft. refrigerators at a
cost of about $2000. In addition, a large work camp
operator will have to enlarge the size of the two central
cooking facilities at an estimated cost of $1651 (60 sq.
ft. at $27.5/sq. ft.). (Demolition costs associated with
expanding existing facilities not included in this cost
estimate.) Overall, this requirement is projected to add
$408 to the annual cost of operating a large camp
(enclosure discounted over twenty years, refrigerators
over twelve years).

Option 2: Also requires 2 cu. ft. of refrigeration space
per camp occupant, however, as part of the cooking
facilities within each tent. The cost difference between
6 and 12 cu. ft. refrigerator is about $69 ($338 vs.
$269). The required tents are large enough to accom-
modate the larger refrigerator and therefore, operators
would not need to rent a larger and more expensive
tent. Discounting the cost difference over twelve years
at a 7% discount rate results in a per tent annual cost of
$8.69 for both large and small camps. Additional elec-
trical consumption is ignored in this analysis.

h The proposed rule would require growers to test for
nitrates prior to opening the camp. The cost of this test-
ing is about $30.

Other requirements that growers may face for the first
time relate to the inspection of temporary worker hous-
ing water supply systems (specifically tent camps).
These requirements are not new. Current regulations
state that growers must "design, construct, maintain,
and operate the water system in accordance with chap-
ter 246-290." However, recent Department of Health
inspections of temporary work camp drinking water
systems revealed that many did not comply with these
requirements. To address this situation, the state is
planning a higher level of enforcement. Thus, while
not new, many growers will face these requirements for
the first time. This analysis includes the cost of com-
plying with these requirements as they may affect a
grower’s willingness to provide a camp. Bringing a
well and distribution system into compliance with cur-
rent regulations would require an existing water system
sanitary survey (about $300), a water quality sample
($300), and a review of an existing water system
approval workbook ($250). Annualizing this cost over
a twenty year period would result in annual costs of
approximately $100 per year for both large and small
camps. The overall cost of meeting the nitrate and
inspection requirements is $110 per year for both larg

and small camps. '

The estimated cost assumes that no problems are
uncovered during the sanitary survey and existing
water system approval process. Recent Department of
Health inspections of temporary work camp drinking
water systems (includes more than just cherry harvest
camps) revealed that a significant portion had problems
needing to be addressed. As a result, some growers
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could face costs considerably higher than estimated
here.

A copy of the statement may be obtained by writing to
Grer *'othstein, Legislative Economist, Department of Labor
anc _zdustries, P.O. Box 44001, Olympia, WA 98504-4001.

RCW 34.05.328 applies to this rule adoption. ESSB
5599 (chapter 374, Laws of 1999) requires the Department of
Labor and Industries and the Department of Health to adopt
joint rules for the licensing, operation, and the inspection of
temporary worker and cherry harvest housing and the
enforcement of these rules. Though RCW 34.05.328
(5)(b)(iii) and (v) exempts this rule from the significant legis-
lative rule analysis, the Department of Labor and Industries
voluntarily applied this analysis.

Hearing Location: On January 6, 2000, at 1:00 p.m.;
(Note: Public hearing is to be held simultaneously via Wash-
ington Interactive Television) at the Yakima Site: DIS Inter-
active Technologies, c/o Department of Ecology, Yesterday’s
Village, 15 West Yakima Avenue, Suite 220, Yakima, WA
98902; at the Everett Site: Everett Community College,
Olympus Hall, Room 205, 801 Wetmore Avenue, Everett,
WA 98201; at the Tri-Cities Site: DIS Interactive Technolo-
gies, 8551 West Gage Boulevard, Suite H, Kennewick, WA
99336; and at the Wenatchee Site: Wenatchee Valley Com-
munity College, Batjer Hall, Room 8038, 1300 5th Street,
Wenatchee, WA 98801.

Assistance for Persons with Disabilities: Contact Josh
Swanson by December 23, 1999, at (360) 902-5484.

Submit Written Comments to: Tracy Spencer, Standards
Manager, WISHA Services Division, P.O. Box 44620,
Olympia, WA 98507-4620, by 5:00 p.m. on January 6, 2000.
In addition to written comments, the department will accept
comments submitted to fax (360) 902-5529. Comments sub-
mitted by fax must be ten pages or less.

Date of Intended Adoption: No earlier than February 1,
2000.

November 17, 1999

Gary Moore
Director

PartL
Temporary Worker Housing

NEW SECTION
WAC 296-307-161 Temporary worker housing.

NEW SECTION

WAC 296-307-16101 Purpose and applicability. (1)
Purpose. This part is adopted by the Washington state
department of labor and industries to implement the provi-
sions of chapter 49.17 RCW and establish minimum health
and safety requirements for temporary worker housing.

(2) Applicability.

(a) This part applies only to operators of temporary
worker housing. Operators using tents within the cherry har-
vest season must refer to WAC 296-307-163, Part L-1, or
chapter 246-361 WAC.
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(b) Operators with ten or more occupants are required to
be licensed under this chapter. Operators with one or more
employees are required to comply with WISHA standards.

(c) For department of health licensing, on-site survey,
water test fees, etc., see WAC 246-358-990.

NEW SECTION

WAC 296-307-16103 Definitions. For the purposes of
this part, the following words and phrases will have the fol-
lowing meanings unless the context clearly indicates other-
wise:

"Agricultural employee' means any person who ren-
ders personal services to, or under the direction of, an agricul-
tural employer in connection with the employer’s agricultural
activity.

" Agricultural employer" means any person engaged in
agricultural activity, including the growing, producing, or
harvesting of farm or nursery products, or engaged in the for-
estation or reforestation of lands, which includes but is not
limited to the planting, transplanting, tubing, precommercial
thinning, and thinning of trees and seedlings, the clearing,
piling, and disposal of brush and slash, the harvest of Christ-
mas trees, and other related activities.

"Building" means any structure used or intended to be
used for supporting or sheltering any use or occupancy that
may include cooking, eating, sleeping, and sanitation facili-
ties.

"Common food-handling facility'' means an area des-
ignated by the operator for occupants to store, prepare, cook,
and eat their own food supplies.

"Current certificate (first aid)" means a first-aid train-
ing certificate that has not expired.

"Department” means the Washington state department
of health and/or the department of labor and industries.

"Dining hall" means a cafeteria-type eating place with
food furnished by and prepared under the direction of the
operator for consumption, with or without charge, by occu-
pants.

"Drinking fountain' means a fixture equal to a nation-
ally recognized standard or a designed-to-drain faucet, which
provides potable drinking water under pressure. "Drinking
fountain” does not mean a bubble-type water dispenser.

"Dwelling unit" means a shelter, building, or portion of
a building, that may include cooking and eating facilities,
which is:

s Provided and designated by the operator as either a
sleeping area, living area, or both, for occupants; and

« Physically separated from other sleeping and common-
use areas.

""First-aid qualified" means that the person holds a cur-
rent certificate of first-aid training from the American Red
Cross or another course with equivalent content or hours.

"Food-handling facility" means a designated, enclosed
area for preparation of food.

"Group A water system'' means a public water system
and includes community and noncommunity water systems.

(a) A community water system means any Group A
water system providing service to fifteen or more service
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connections used by year-round residents for one hundred
eighty or more days within a calendar year, regardless of the
number of people, or regularly serving at least twenty-five
year-round (i.e., more than one hundred eighty days per year)
residents.

(b) A noncommunity water system means a Group A
water system that is not a community water system. Non-
community water systems are further defined as:

(i) Nontransient (NTNC) water system that provides ser-
vice opportunity to twenty-five or more of the same nonresi-
dential people for one hundred eighty or more days within a
calendar year.

(i) Transient (TNC) water system that serves:

« Twenty-five or more of the same people each day for
sixty or more days within a calendar year;

« Twenty-five or more of the same people each day for
sixty or more days, but less than one hundred eighty days
within a calendar year; or

* One thousand or more people for two or more consecu-
tive days within a calendar year.

"Group B water system'' means a public water system:

(a) Constructed to serve less than fifteen residential ser-
vices regardless of the number of people; or

(b) Constructed to serve an average nonresidential popu-
lation of less than twenty-five per day for sixty or more days
within a calendar year; or

(c) Any number of people for less than sixty days within
a calendar year.

"Habitable room'' means a room or space in a structure
with a minimum seven-foot ceiling used for living, sleeping,
eating, or cooking. Bathrooms, toilet compartments, closets,
halls, storage or utility space, and similar areas are not con-
sidered habitable space.

"Health officer" means the individual appointed as
such for a local health department under chapter 70.05 RCW
or appointed as the director of public health of a combined
city-county health department under chapter 70.08 RCW.

"Livestock" means horses, cows, pigs, sheep, goats,
poultry, etc.

"Livestock operation" means any place, establishment,
or facility consisting of pens or other enclosures in which
livestock is kept for purposes including, but not limited to,
feeding, milking, slaughter, watering, weighing, sorting,
receiving, and shipping. Livestock operations include, among
other things, dairy farms, corrals, slaughterhouses, feedlots,
and stockyards. Operations where livestock can roam on a
pasture over a distance may be treated as outside the defini-
tion.

"MSPA" means the Migrant and Seasonal Agricultural
Worker Protection Act (96 Stat. 2583; 29 U.S.C. Sec. 1801 et
seq.).

"Occupant" means a temporary worker or a person who
resides with a temporary worker at the housing site.

""Operating license" means a document issued annually
by the department of health or contracted health officer
authorizing the use of temporary worker housing.

“Operator" means a person holding legal title to the
land on which temporary worker housing is located. How-
ever, if the legal title and the right to possession are in differ-
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ent persons, "operator” means a person having the lawful
control or supervision over the temporary worker housing.

"Recreational park trailers’ means a trailer-type unit
that is primarily designed to provide temporary living quar-
ters for recreational, camping, or seasonal use, that meets the
following criteria:

* Built on a single chassis, mounted on wheels;

* Having a gross trailer area not exceeding 400 square
feet (37.15 square meters) in the set-up mode; and

* Certified by the manufacturer as complying with ANSI
A119.5.

"Recreational vehicle’” means a vehicular-type unit pri-
marily designed as temporary living quarters for recreational
camping, travel, or seasonal use that either has its own motive
of power or is mounted on, or towed by, another vehicle.
Recreational vehicles include: Camping trailers, fifth-wheel
trailers, motor homes, travel trailers, and truck campers, but
does not include pickup trucks with camper shells, canopies,
or other similar coverings.

"Refuse’ means solid wastes, rubbish, or garbage.

"Temporary worker' means an agricultural employee
employed intermittently and not residing year-round at the
same site.

"Temporary worker housing' or "housing' means a
place, area, or piece of land where sleeping places or housing
sites are provided by an agricultural employer for agricultural
employees or by another person, including a temporary
worker housing operator, who is providing such accommoda-
tions for employees for temporary, seasonal occupancy.

"WISHA" means the Washington Industrial Safety and
Health Act, chapter 49.17 RCW, administered by the Wash-
ington state department of labor and industries.

NEW SECTION

WAC 296-307-16105 Operating license. The operator:

(1) Must request a license from the department of health
or health officer when:

(a) Housing consists of:

(i) Five or more dwelling units; or

(ii) Any combination of dwelling units, or spaces that
house ten or more occupants.

(b) Compliance with MSPA requires a license.

(c) Construction of camp buildings requires a license
under chapter 246-359 WAC, Temporary worker housing
construction standard.

(2) Must apply for an operating license at least forty-five
days prior to either the use of housing or the expiration of an
existing operating license by submitting to the department or
health officer:

(a) A completed application on a form provided by the
department or health officer;

(b) Proof the water is current with all water tests required
by chapters 246-290 or 246-291 WAC; and

(c) A fee as specified in WAC 246-358-990.

(3) Will receive an operating license for the maximum
number of occupants as determined by WAC 246-358-029
when:
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(a) The application requirements from subsection (2) of
this section are met;

(b) The housing is in compliance with this chapter as
demonstrated by:

(i) A licensing survey completed by the department; or

(i) A self-survey completed by the operator and
approved by the department.

(4) May allow the use of housing without a renewed
license when all of the following conditions exist:

(a) The operator applied for renewal of an operating
license in accordance with subsection (2) of this section at
least forty-five days before occupancy, as evidenced by the
post mark;

(b) The department or health officer has not inspected
the housing or issued an operating license;

(c) Other local, state, or federal laws, rules, or codes do
not prohibit use of the housing; and

(d) The operator provides and maintains housing in com-
pliance with this chapter.

(5) Must post the operating license in a place readily
accessible to occupants of the housing.

(6) Must notify the department of a transfer of owner-
ship.

(7) Must cooperate with the department or health officer
during on-site inspections.

NEW SECTION

WAC 296-307-16110 Requirements for self-survey
program. If a licensed operator meets the requirements pro-
vided in this section, then the operator may participate in the
self-survey program. This means an operator is allowed to
conduct a self-survey for two years. On the third year the
department will conduct an on-site verification survey to
assure compliance with this chapter and determine if the tem-
porary worker housing still meets the requirements of the
self-survey program.

(1) To be in the self-survey program the operator must:

(a) Meet the requirements of WAC 246-358-025;

(b) Not have had any valid complaints;

(c) Have had two consecutive years without any defi-
ciencies or have had only very minor deficiencies (for exam-
ple one or two screens torn, missing a few small trash cans,
etc.); and

(d) Be recommended by the health surveyor.

(2) For a licensed operator to remain in the self-survey
program the licensed operator:

(a) Must continue to comply with subsection (1) of this
section;

(b) Continue to not have any deficiencies or only very
minor deficiencies; and

(c) Must not have a change in ownership.

(3) When licensed temporary worker housing changes
ownership, the new licensed operator must comply with the
requirements of subsection (1) of this section before being
eligible to be on the self-survey program.
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NEW SECTION

WAC 296-307-16115 Maximum housing occupancy.
(1) The maximum occupancy for operator-supplied housing
will be based on:

(a) The square footage of the housing facility; and

(b) The number of bathing, food handling, handwashing,
laundry, and toilet facilities.

(2) The maximum occupancy for worker-supplied hous-
ing will be based on:

(a) The number of spaces designated for worker-sup-
plied housing by the operator; and

(b) The number of bathing, food handling, handwashing,
laundry, and toilet facilities in excess of those facilities
required for operator-supplied housing.

NEW SECTION

WAC 296-307-16120 Variance and procedure. Con-
ditions may exist in operations that a state standard will not
have practical use. The director of the department of labor
and industries may issue a variance from the requirements of
the standard when another means of providing equal protec-
tion is provided. The substitute means must provide equal
protection in accordance with the requirements of chapter
49.17 RCW and chapter 296-350 WAC, variances.

Applications for variances may be reviewed and investi-
gated by the department of labor and industries and the
department of health. Variances granted will be limited to
the specific case or cases covered in the application and may
be revoked for cause. The variance shall remain prominently
posted on the premises while in effect.

Variance application forms may be obtained from the
Department of Labor and Industries, P.O. Box 44625, Olym-
pia, Washington 98504-4625 or the Department of Health,
P.O. Box 47852, Olympia, Washington 98504-7852, upon
request. Requests for variances from safety and health stan-
dards shall be made in writing to the director or the assistant
director, Department of Labor and Industries, P.O. Box
44625, Olympia, Washington 98504-4625. (Reference RCW
49.17.080 and 49.17.090.)

NEW SECTION

WAC 296-307-16125 Temporary worker housing
sites. The operator must:

(1) Locate and operate a site to prevent a health or safety
hazard and it is:

(a) Adequately drained and any drainage from and
through the housing must not endanger any domestic or pub-
lic water supply;

(b) Free from periodic flooding and depressions in which
water may become a nuisance;

(c) At least 200 feet from a swamp, pool, sink hole, or
other surface collection of water unless there is a mosquito
prevention program for those areas;

(d) Large enough to prevent overcrowding of necessary
structures. The principal housing area for sleeping and for
food preparation and eating must be at least 500 feet from
where livestock are kept; and
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(e) The grounds and open areas surrounding the shelters
must be maintained in a clean and sanitary condition.

(2) Must develop and implement a temporary worker
housing management plan and rules to assure that the hous-
ing is operated in a safe and secure manner and is kept within
the approved capacity. Additionally, the licensed operator
must:

(a) Inform occupants of the rules, in a language the occu-
pant understands by providing individual copies of the rules
to each occupant or posting the rules in the housing area;

(b) Restrict the number of occupants in the temporary
worker housing to the capacity as determined by the depart-
ment.

(3) When closing housing permanently or for the season,
complete the following:

(a) Dispose of all refuse to prevent nuisance;

(b) Fill all abandoned toilet pits with earth; and

(c) Leave the grounds and buildings in a clean and sani-
tary condition.

NEW SECTION

WAC 296-307-16130 Water supply. The operator
must:

(1) Provide a water system that is:

(a) Approved as a Group A public water system in com-
pliance with chapter 246-290 WAC or provide proof the tem-
porary worker housing receives water from an approved
Group A public water system; or

(b) Approved as a Group B water system in compliance
with chapter 246-291 WAC.

Note: A "same farm exemption" applies to a public
water system serving only one single-family residence and a
system with four or fewer connections all of which serve res-
idences on the same farm,

Note: If a system has fifteen or more connections,
regardless of the population, it is a Group A water system.

(2) Provide an adequate and convenient hot and cold
water supply for drinking, cooking, bathing, and laundry pur-
poses.

Note: An "adequate water supply” means the storage
capacity of the potable water system must meet the require-
ments of ASHRAE 1999 Applications Handbook, chapter 48,
Water Systems.

(3) Ensure that the distribution lines are able to maintain
the working pressure of the water piping system at not less
than fifteen pounds per square inch after allowing for friction
and other pressure losses.

(4) When water is not piped to each dwelling unit, pro-
vide cold, potable, running water under pressure within one
hundred feet of each dwelling unit.

(5) When water sources are not available in each individ-
ual dwelling unit, provide one or more drinking fountains for
each 100 occupants or fraction thereof. Prohibit the use of
common drinking cups or containers from which water is
dipped or poured.

(6) When water is unsafe for drinking purposes and
accessible to occupants, post a sign by the source reading "Do
not drink. Do not use for washing. Do not use for preparing
food" printed in English and in the native language of the per-
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sons occupying the housing, or marked with easily under-
stood pictures or symbols.

NEW SECTION

WAC 296-307-16135 Sewage disposal. The operator
must:

(1) Provide sewage disposal systems in accordance with
local health jurisdictions.

(2) Connect all drain, waste, and vent systems from
buildings to:

(a) Public sewers, if available; or

(b) Approved on-site sewage disposal systems that are
designed, constructed, and maintained as required in chapters
246-272 and 173-240 WAC, and local ordinances.

NEW SECTION

WAC 296-307-16140 Electricity and lighting. The
operator must ensure that:

(1) Electricity is supplied to all dwelling units, kitchen
facilities, shower/bathroom facilities, common areas, and
laundry facilities;

(2) All electrical wiring and electrical equipment in a
camp must meet the electric standards of applicable building
codes;

(3) Each habitable room in a camp has at least one ceil-
ing-type light fixture and at least one separate floor-type or
wall-type convenience outlet;

(4) Laundry, toilet rooms, shower/bathrooms, and rooms
where people congregate have at least one ceiling-type or
wall-type fixture;

(5) General lighting and task lighting is adequate to carry
on normal daily activities;

(6) Adequate lighting is provided for safe passage for
camp occupants to handwashing sinks and toilets. Note:
Lighting requirements may be met by natural or artificial
means;

(7) Wiring and fixtures are installed in accordance with
department of labor and industries regulations, chapter 19.28
RCW and local ordinances, and maintained in a safe condi-
tion.

NEW SECTION

WAC 296-307-16145 Building requirements and
maintenance. An operator must:

(1) Construct buildings to provide protection against the
elements and comply with the State Building Code, chapter
19.27 RCW, and Temporary worker housing construction
standard, chapter 246-359 WAC, applicable state and local
ordinances, codes, regulations, and this part. Any shelter
meeting these requirements is acceptable.

(2) Identify each dwelling unit and space used for shelter
by posting a number at each site.

(3) Maintain buildings in good repair and sanitary condi-
tion.

(4) Provide exits that are unobstructed and remain free of
any material or matter where its presence would obstruct or
render the exit hazardous.
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(5) Provide a ceiling height of at least seven feet for each
habitable room. If a building has a sloped ceiling, no portion
of the room measuring less than six feet from the finished
floor to the finished ceiling will be included in any computa-
tion of the minimum floor space.

(6) Provide at least 70 square feet of floor space for the
first occupant and at least 50 square feet of floor space for
each additional occupant in each dwelling unit. '

(7) Provide each room used for sleeping purposes with at

least 50 square feet of floor space for each occupant.

(8) Provide floors in accordance with the State Building
Code, chapter 19.27 RCW, and Temporary worker housing
construction standard, chapter 246-359 WAC, that are tightly
constructed and in good repair.

(9) Ensure wooden floors are at least 1 foot above
ground level or meet the requirements in the State Building
Code, chapter 19.27 RCW and Temporary worker housing
construction standard, chapter 246-359 WAC.

(10) Provide habitable rooms that have:

(a) Windows covering a total area equal to at least one-
tenth of the floor area and at least one-half of each window
can be opened to the outside for ventilation; or

(b) Mechanical ventilation in accordance with applicable
ASHRAE standards.

(11) Provide 16-mesh screening on all exterior openings
and screen doors with self-closing devices.

(12) Install all heating, cooking, and water heating
equipment according to state and local ordinances, codes, and
regulations and maintain in a safe condition.

(13) Provide adequate heating equipment if habitable
rooms, including bathrooms, are used during cold weather.

(14) Ensure that all recreational vehicles and park trailers
meet the requirements of chapters 296-150P and 296-150R
WAC.

NEW SECTION

WAC 296-307-16150 Laundry facilities. An operator
must:

(1) Provide one laundry tray or tub or one mechanical
washing machine for every 30 persons;

(2) Provide facilities for drying clothes;

(3) Provide sloped, coved floors of nonslip impervious
materials with floor drains;

(4) Maintain laundry facilities in a clean and sanitary
condition. :

NEW SECTION

WAC 296-307-16155 Handwashing and bathing
facilities. An operator must:

(1) Provide one handwash sink for each family dwelling
unit or for every six persons in centralized facilities. Hand-
wash sinks must be adjacent to toilets;

(2) Provide one showerhead for each family dwelling
unit or for every 10 persons in centralized facilities;

(3) Provide one "service sink" in each building used for
centralized laundry, handwashing, or bathing;

(4) Provide sloped, coved floors of nonslip impervious
materials with floor drains;
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* (5) Ensure shower room walls are smooth and nonabsor-
bent to the height of four feet. If used, partitions must be
smooth and nonabsorbent to the height of four feet;

(6) Provide all showers, baths, or shower rooms with
floor drains to remove wastewater;

(7) Provide cleanable, nonabsorbent waste containers;

(8) Maintain centralized bathing and handwashing facil-
ities in a clean and sanitary condition, cleaned at least daily;

(9) Ensure shower facilities provide privacy from the
opposite sex and the public; and

(10) An operator providing bathing or handwashing
facilities in family dwelling units must meet the requirements
in subsections (1) and (2) of this section, and request occu-
pants to maintain bathing and handwashing facilities in a
clean and sanitary condition.

NEW SECTION

WAC 296-307-16160 Toilet facilities. (1) General toi-
let requirements. Operators must provide flush toilets unless
chemical toilets or pit privies are specifically approved by the
department or health officer according to requirements in
chapter 246-272 WAC and ensure the following:

(a) Flush toilets, chemical toilets, and urinals must not be
located in any sleeping room, dining room, cooking or food-
handling facility.

(b) When chemical toilets are approved, they must be:

(i) Located at least fifty feet from any dwelling unit or
food-handling facility; and

(ii) Maintained by a licensed waste disposal company;

(iii) Comply with local ordinances;

(c) When urinals are provided:

(i) There must be one urinal or 2 linear feet of urinal
trough for each twenty-five men;

(ii) The floor from the wall and out at least 15 inches
from the outer edge of the urinals must be constructed of
materials impervious to moisture;

(iii) They must have an adequate water flush where
water under pressure is available; and

(iv) Urinal troughs are prohibited in pit privies.

(d) When pit privies are approved they must be:

(i) At least one hundred feet away from any sleeping
room, dining room, cooking, or food-handling facilities; and

(ii) Constructed to exclude insects and rodents from the
pit.

(2) Centralized toilet facilities. The operator must meet
the following requirements when centralized toilet facilities
are provided:

(a) Provide toilet rooms with:

(i) One toilet for every fifteen persons;

(i1) One handwashing sink for every six persons;

(iii) Either a window of at least six square feet opening
directly to the outside, or be satisfactorily ventilated; and

(iv) All outside openings screened with 16-mesh mate-
rial;

(b) Locate toilet rooms so that:

(i) Toilets are within two hundred feet of the door of each
sleeping room; and

(ii) No person has to pass through a sleeping room to
reach a toilet room.
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(c) Maintain toilets in a clean and sanitary condition,
cleaned at least daily;

(d) Provide each toilet compartment with an adequate
supply of toilet paper;

(e) When shared facilities will be used for both men and
women:

(i) Provide separate toilet rooms for each sex with a min-
imum of one toilet room for each sex and meet the required
ratios as defined in (a) of this subsection;

(ii) Identify each room "men" and "women" with signs
printed in English and in the native language of the persons
occupying the camp, or identified with easily understood pic-
tures or symbols; and

(iii) Separate facilities by solid walls or partitions
extending from the floor to the roof or ceiling when facilities
for each sex are located in the same building.

(3) Individual family/unit dwelling toilet requirements.
If providing flush toilets in individual cabins, apartments, or
houses, the operator must:

(a) Provide one toilet for each individual family dwelling
unit or fifteen persons;

(b) Provide one handwashing sink for each six persons.
The sink must be located in the toilet room or immediately
adjacent;

(c) Provide a window of at least six square feet opening
directly to the outside, or be satisfactorily ventilated;

(d) Ensure all outside openings are screened with 16-
mesh material;

(e) Ensure toilet facilities are cleaned prior to occupancy
and request occupants to maintain the facilities in a clean and
sanitary condition.

NEW SECTION

WAC 296-307-16165 Cooking and food-handling
facilities. The operator must provide enclosed or screened
cooking and food-handling facilities for all occupants.

(1) If cooking facilities are located in dwelling units, the
operator must provide:

(a) An operable cook stove or hot plate with at least one
cooking surface for every two occupants;

(b) A sink with hot and cold running potable water under
pressure;

(c) At least two (2) cubic feet of dry food storage space
per occupant;

(d) Nonabsorbent, easily cleanable food preparation
counters situated off the floor;

(e) Mechanical refrigeration conveniently located and
able to maintain a temperature of forty-five degrees Fahren-
heit or below, with at least two (2) cubic feet of storage space
per occupant;

(f) Fire-resistant, nonabsorbent, nonasbestos, and easily
cleanable wall coverings adjacent to cooking areas;

(g) Nonabsorbent, easily cleanable floors; and

(h) Adequate ventilation for cooking facilities.

(2) In common food-handling facilities, the operator
must provide:

(a) A room or building, adequate in size, separate from
any sleeping quarters;
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(b) No direct openings to living or sleeping areas from
the common food-handling facility;

(c) An operable cook stove or hot plate with at least one
cooking surface for every four occupants, or four cooking
surfaces for every two families;

(d) Sinks with hot and cold running potable water under
pressure;

(e) At least two (2) cubic feet of dry food storage space
per occupant;

(f) Nonabsorbent, easily cleanable food preparation
counters situated off the floor;

(g) Mechanical refrigeration conveniently located and
able to maintain a temperature of forty-five degrees Fahren-
heit or below, with at least two (2) cubic feet of storage space
per occupant;

(h) Fire-resistant, nonabsorbent, nonasbestos, and easily
cleanable wall coverings adjacent to cooking areas;

(i) Nonabsorbent, easily cleanable floors; and

(j) Adequate ventilation for cooking facilities.

(3) The operator must ensure that centralized dining hall
facilities comply with chapter 246-215 WAC, Food service.

NEW SECTION

WAC 296-307-16170 Cots, beds, bedding, and per-
sonal storage. The operator must:

(1) Provide beds, cots, or bunks furnished with clean
mattresses in good condition for the maximum occupancy
approved by the department or contracted health officer for
operator-supplied housing;

(2) Maintain bedding, if provided by the operator, in a
clean and sanitary condition;

(3) Provide a minimum of twelve inches between each
bed or bunk and the floor;

(4) Separate beds laterally and end-to-end by at least
thirty-six inches when single beds are used;

(5) Meet the following requirements when bunk beds are
used:

(a) Separate beds laterally and end-to-end by at least
forty-eight inches;

(b) Maintain a minimum space of twenty-seven inches
between the upper and lower bunks; and

(c) Prohibit triple bunks; and

(6) Provide storage facilities for clothing and personal
articles in each room used for sleeping.

NEW SECTION

WAC 296-307-16175 First aid and safety. The opera-
tor must:

(1) Comply with chapters 15.58 and 17.21 RCW and
chapters 16-228 and 296-307 WAC, Part I and J and pesticide
label instructions when using pesticides in and around the
housing;

(2) Prohibit, in the housing area, the use, storage, and
mixing of flammable, volatile, or toxic substances other than
those intended for household use;

(3) Provide readily accessible first-aid equipment;

(4) Ensure that a first-aid qualified person is readily
accessible to administer first aid at all times;
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(5) Store or remove unused refrigerator units to prevent
access by children.

NEW SECTION

WAC 296-307-16180 Refuse disposal. The operator
must:

(1) Comply with local sanitation codes for removing
refuse from housing areas and disposing of refuse;

(2) Protect against rodent harborage, insect breeding,
and other health hazards while storing, collecting, transport-
ing, and disposing of refuse;

(3) Store refuse in fly-tight, rodent-tight, impervious,
and cleanable or single-use containers;

(4) Keep refuse containers clean;

(5) Provide a container on a wooden, metal, or concrete
stand within one hundred feet of each dwelling unit;

(6) Empty refuse containers at least twice each week, and
when full.

NEW SECTION

WAC 296-307-16185 Insect and rodent control. The
operator must take effective measures to prevent and control
insect and rodent infestation.

NEW SECTION

WAC 296-307-16190 Disease prevention and control.
The operator must:

(1) Report the name and address of any individual in the
camp known to have or suspected of having a communicable
disease immediately to the local health officer;

(2) Immediately report to the local health officer or state
board of health:

(a) Suspected food poisoning; or

(b) An unusual prevalence of fever, diarrhea, sore throat,
vomiting, or jaundice;

(c) Productive cough, or weight loss is a prominent
symptom among occupants;

(3) Prohibit any individual with a communicable disease
from preparing, cooking, serving, or handling food, food-
stuffs, or materials in dining halls.

Part L1
Cherry Harvest Camps

NEW SECTION
WAC 296-307-163 Cherry harvest camps.

NEW SECTION

WAC 296-307-16301 Purpose and applicability. (1)
Purpose. This part is adopted by the Washington state
department of labor and industries, to implement the provi-
sions of chapter 49.17 RCW and establish minimum health
and safety requirements for cherry harvest camps.

(2) Applicability.
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(a) This part applies only to operators of cherry harvest
camps using tents during the cherry harvest season. Opera-
tors using other housing must refer to WAC 296-307-161,
Part L, or chapter 246-358 WAC.

(b) Operators with ten or more occupants are required to
be licensed under this chapter. Operators with one or more
employees are required to comply with WISHA standards.

(c) For department of health licensing, on-site survey,
and water test fees, see WAC 246-361-990.

NEW SECTION

WAC 296-307-16303 Definitions. For the purposes of
this part, the following words and phrases will have the fol-
lowing meanings unless the context clearly indicates other-
wise:

"Building" means any structure used or intended to be
used for supporting or sheltering any use or occupancy that
may include cooking, eating, sleeping, and sanitation facili-
ties.

"Cherry harvest camp" or "camp" means a place,
area, or piece of land where dwelling units or campsites are
provided by an operator during the cherry harvest.

"Common food-handling facility’ means an area des-
ignated by the operator for occupants to store, prepare, cook,
and eat their own food supplies.

"Current certificate (first aid)" means a first-aid train-
ing certificate that has not expired.

"Department’’ means the Washington state department
of health and/or the department of labor and industries.

"Dining hall" means a cafeteria-type eating place with
food furnished by and prepared under the direction of the
operator for consumption, with or without charge, by occu-
pants.

"Drinking fountain means a fixture equal to a nation-
ally recognized standard or a designed-to-drain faucet, which
provides potable drinking water under pressure. "Drinking
fountain" does not mean a bubble-type water dispenser.

"Dwelling unit" means a shelter, building, or portion of
a building, that may include cooking and eating facilities,
which is:

« Provided and designated by the operator as either a
sleeping area, living area, or both, for occupants; and

« Physically separated from other sleeping and common-
use areas.

Note: For the purpose of this Part L1, a "tent" is consid-
ered a dwelling unit.

"First-aid qualified'" means that the person holds a cur-
rent certificate of first-aid training from the American Red
Cross or another course with equivalent content or hours.

"Food-handling facility'" means a designated, enclosed
area for preparation of food.

"Group A water system' means a public water system
and includes community and noncommunity water systems.

(@) A community water system means any Group A
water system providing service to fifteen or more service
connections used by year-round residents for one hundred
eighty or more days within a calendar year, regardless of the
number of people, or regularly serving at least twenty-five
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year-round (i.e., more than one hundred eighty days per year)
residents.

(b) A noncommunity water system means a Group A
water system that is not a community water system. Non-
community water systems are further defined as:

(i) Nontransient (NTNC) water system that provides ser-
vice opportunity to twenty-five or more of the same nonresi-
dential people for one hundred eighty or more days within a
calendar year.

(i) Transient (TNC) water system that services:

« Twenty-five or more different people each day for sixty
or more days within a calendar year;

« Twenty-five or more of the same people each day for
sixty or more days, but less than one hundred eighty days
within a calendar year; or

« One thousand or more people for two or more consecu-
tive days within a calendar year.

"Group B water system' means a public water system:

(a) Constructed to serve less than fifteen residential ser-
vices regardless of the number of people; or

(b) Constructed to serve an average nonresidential popu-
lation of less than twenty-five per day for sixty or more days
within a calendar year; or

(c) Any number of people for less than sixty days within
a calendar year.

"Health officer" means the individual appointed as
such for a local health department under chapter 70.05 RCW
or appointed as the director of public health of a combined
city-county health department under chapter 70.08 RCW.

"Livestock" means horses, cows, pigs, sheep, goats,
poultry, etc.

""Livestock operation" means any place, establishment,
or facility consisting of pens or other enclosures in which
livestock is kept for purposes including, but not limited to,
feeding, milking, slaughter, watering, weighing, sorting,
receiving, and shipping. Livestock operations include,
among other things, dairy farms, corrals, slaughterhouses,
feedlots, and stockyards. Operations where livestock can
roam on a pasture over a distance may be treated as outside
the definition.

"MSPA" means the Migrant and Seasonal Agricultural
Worker Protection Act (96 Stat. 2583; 29 U.S.C. Sec. 1801 et
seq.).

"Qccupant'' means a temporary worker or a person who
resides with a temporary worker at the campsite.

"Operator" means a person holding legal title to the
land on which the camp is located. However, if the legal title
and the right to possession are in different persons, "operator”
means a person having the lawful control or supervision over
the camp.

"QOperating license' means a document issued annually
by the department of health or contracted health officer
authorizing the use of temporary worker housing.

"Recreational park trailers" means a trailer-type unit
that is primarily designed to provide temporary living quar-
ters for recreational, camping, or seasonal use, that meets the
following criteria:

« Built on a single chassis, mounted on wheels;
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* Having a gross trailer area not exceeding 400 square
feet (37.15 square meters) in the set-up mode; and

* Certified by the manufacturer as complying with ANSI
Al119.5.

""Recreational vehicle' means a vehicular-type unit pri-
marily designed as temporary living quarters for recreational
camping, travel, or seasonal use that either has its own motive
of power or is mounted on, or towed by, another vehicle. Rec-
reational vehicles include: Camping trailers, fifth-wheel
trailers, motor homes, travel trailers, and truck campers, but
does not include pickup trucks with camper shells, canopies
or other similar coverings.

"Refuse’" means solid wastes, rubbish, or garbage.

"Temporary worker' means an agricultural employee
employed intermittently and not residing year-round at the
same site.

"Tent" means an enclosure or shelter constructed of
fabric or pliable material composed of rigid framework to
support tensioned membrane that provides the weather bar-
rier.

"WISHA" means the Washington Industrial Safety and
Health Act, chapter 49.17 RCW, administered by the Wash-
ington state department of labor and industries.

NEW SECTION

WAC 296-307-16305 Technical assistance. An opera-
tor may request technical assistance from the department of
health or the department of labor and industries to assist in
compliance with this part.

NEW SECTION

WAC 296-307-16310 Operating license. A cherry tent
camp license is limited to twenty-one days.

The operator:

(1) Must request a license from the department of health
or health officer when:

(a) The camp will house ten or more occupants;

(b) Compliance with MSPA requires a license; or

(c) Construction of camp buildings requires a license
under chapter 246-359 WAC, Temporary worker housing
construction standard.

(2) Must apply for an operating license at least forty-five
days prior to either the use of the camp or the expiration of an
existing operating license by submitting to the department or
health officer:

(a) A completed application on a form provided by the
department or contracted health officer;

(b) Proof the water system is current with all water tests
required by chapter 246-290 or 246-291 WAC; and

(c) A fee as specified in WAC 246-361-990.

(3) May receive a license extension from the department
for up to seven days when:

(a) The operator requests an extension for additional
days at least three days before the license expiration date; and

(b) The department in consultation with the local health
Jjurisdiction will determine if an extension would serve to
protect the public health.

Proposed

Washington State Register, Issue 99-24

(4) Will receive an operating license for the maximum
number of occupants as determined by WAC 246-361-030
when:

(a) The application requirements from subsection (2) of
this section are met;

(b) The site is in compliance with this part as demon-
strated by a licensing survey completed by the department.

(5) Must post the operating license in a place readily
accessible to workers.

(6) Must notify the department in the event of a transfer
of ownership.

(7) Must cooperate with the department during on-site
inspections.

NEW SECTION

WAC 296-307-16315 Maximum camp occupancy.
The maximum occupancy for a camp will be based on:

(1) The number of shelters provided; and

(2) The number of bathing, food handling, handwashing,
laundry, and toilet facilities.

NEW SECTION

WAC 296-307-16320 Variance and procedure. Con-
ditions may exist in operations that a state standard will not
have practical use. The director of the department of labor
and industries may issue a variance from the requirements of
the standard when another means of providing equal protec-
tion is provided. The substitute means must provide equal
protection in accordance with the requirements of chapter
49.17 RCW and chapter 296-350 WAC, variances.

Applications for variances may be reviewed and may be
investigated by the department of labor and industries and the
department of health. Variances granted will be limited to
the specific case or cases covered in the application and may
be revoked for cause. The variance must remain prominently
posted on the premises while in effect.

Variance application forms may be obtained from the
Department of Labor and Industries, P.O. Box 44625, Olym-
pia, Washington 98504-4625 or the Department of Health,
P.O. Box 47852, Olympia, Washington 98504-7852, upon
request. Requests for variances from safety and health stan-
dards must be made in writing to the director or the assistant
director, Department of Labor and Industries, P.O. Box
44625, Olympia, Washington 98504-4625. (Reference RCW
49.17.080 and 49.17.090.)

NEW SECTION

WAC 296-307-16325 Cherry harvest campsites. The
operator must:

(1) Locate and operate a site to prevent a health or safety
hazard that is:

(@) Adequately drained and any drainage from and
through the camp must not endanger any domestic or public
water supply;

(b) Free from periodic flooding and depressions in which
water may become a nuisance;
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(c) At least 200 feet from a swamp, pool, sink hole, or
other surface collection of water unless there is a mosquito
prevention program for those areas;

(d) Large enough to prevent overcrowding of necessary
structures. The principal camp area for sleeping and for food
preparation and eating must be at least 500 feet from where
livestock are kept; and

(e) Maintained in a clean and sanitary condition.

(2) Develop and implement a cherry harvest camp man-
agement plan and rules to assure that the camp is operated in
a safe and secure manner and is kept within the approved
capacity. Additionally, the licensed operator must:

(a) Inform residents of the rules, in a language the resi-
dent understands by providing individual copies of the rules
to each camp resident or posting the rules in the camp area;
and

(b) Restrict the number of occupants in the camp to the
capacity as determined by the department.

(3) When closing the camp permanently or for the sea-
son, complete the following:

(a) Dispose of all refuse to prevent nuisance;

(b) Fill all abandoned toilet pits with earth; and

(c) Leave the grounds and buildings in a clean and sani-
tary condition.

NEW SECTION

WAC 296-307-16330 Water supply. The operator
must:

(1) Provide a water system that is:

(a) Approved as a Group A public water system in com-
pliance with chapter 246-290 WAC or provide proof the
camp receives water from an approved Group A public water
system; or

(b) Approved as a Group B water system in compliance
with chapter 246-291 WAC.

Note: A "same farm exemption” applies to a public
water system serving only one single-family residence and a
system with four or fewer connections all of which serve res-
idences on the same farm.

.Note: If a system has fifteen or more connections,
regardless of the population, it is a Group A water system.

(2) Provide an adequate and convenient hot and cold
water supply for drinking, cooking, bathing, and laundry pur-
poses.

Note: An "adequate water supply" means the storage
capacity of the potable water system must meet the require-
ments of ASHRAE 1999 Applications Handbook, chapter 48,
Water Systems.

(3) Ensure that the distribution lines are able to maintain
the working pressure of the water piping system at not less
than fifteen pounds per square inch after allowing for friction
and other pressure losses.

(4) When water is not piped to each dwelling unit, pro-
vide cold, potable, running water under pressure within one
hundred feet of each dwelling unit.

(5) When water sources are not available in each individ-
ual tent, provide one or more drinking fountains for each 100
occupants or fraction thereof. Prohibit the use of common
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drinking cups or containers from which water is dipped or
poured.

(6) When water is unsafe for drinking purposes and
accessible to occupants, post a sign by the source reading "Do
not drink. Do not use for washing. Do not use for preparing
food" printed in English and in the native language of the per-
sons occupying the camp, or marked with easily understood
pictures or symbols.

NEW SECTION

WAC 296-307-16335 Sewage disposal. An operator
must:

(1) Provide sewage disposal systems in accordance with
local health jurisdictions.

(2) Connect all drain, waste, and vent systems from
buildings to:

(a) Public sewers, if available; or

(b) Approved on-site sewage disposal systems that are
designed, constructed, and maintained as required in chapters
246-272 and 173-240 WAC, and local ordinances.

NEW SECTION

WAC 296-307-16340 Electricity and lighting. (1)
General electricity requirements.

(a) The operator must supply electricity to all dwelling
units, kitchen facilities, bathroom facilities, common areas,
and laundry facilities.

(b) Wiring and fixtures must be installed in accordance
with department of labor and industries regulations, chapter
19.28 RCW and local ordinances, and maintained in a safe
condition.

(2) Electricity requirements in tents.

(a) Each individual tent must have at least one separate
floor-type or wall-type convenience outlet. If the operator
provides a refrigerator in the tent, a dedicated outlet must be
provided for it.

(b) All electrical wiring and equipment installed in tents
must meet the requirements of WAC 296-46-100.

(c) All electrical appliances to be connected to the elec-
trical supply must meet the requirements for the load calcula-
tions as required by chapter 19.28 RCW.

(d) Electrical wiring exiting the tent to connect to the
GFI outside outlet must be placed in approved flexible con-
duit not to exceed six feet in length.

(e) All wiring located inside the tent must be placed in
conduit for protection and connected to a surface to secure
the wiring to prevent movement. Wiring must be located to
prevent tripping or safety hazards.

(f) Receptacles and lighting fixtures are UL Listed and
approved by the department for use in the tent.

(3) General lighting requirements.

(a) The operator must provide adequate lighting suffi-
cient to carry on normal daily activities in all common use
areas.

(b) Laundry and-toilet rooms and rooms where people
congregate must have at least one ceiling-type or wall-type
fixture. Where portable toilets are used, lighting require-
ments can be met by area illumination.
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(c) The operator must provide adequate lighting to allow
safe passage for camp occupants to handwashing sinks and
toilets. )

(d) The operator must provide adequate lighting for
shower rooms during hours of operation.

Note: Lighting requirements may be met by natural or
artificial means.

(4) Lighting requirements in tents.

(a) Tents must have adequate lighting sufficient to carry
on all normal.daily-activities. For example: Three 100-watt
bulbs located at the top ridge of the frame and are UL Listed
or equivalent.

(b) Each tent must have at least one ceiling-type light
fixture.

(c) Food preparation areas, if located in the tent, must
have at least one lighting fixture located to provide task light-
ing over the food preparation area.

(d) Alternate lighting appliances must provide adequate
lighting. In addition, if using two or more propane, butane, or
white gas lighting appliances, a carbon monoxide monitor
must be provided and located not more than 30 inches from
the floor.

NEW SECTION

WAC 296-307-16345 Tents. (1) Tents must provide
protection from the elements.

(2) Structural stability and floors.

(a) Tents -and. their supporting framework must be ade-
quately braced. and anchored to prevent weather-related col-
lapse. Documentation of the structural stability must be fur-
nished to the department.

(b) Floors must be smooth, flat, and without breaks or
holes to provide a hard, stable walking surface. Nonrigid
flooring supported by grass, dirt, soil, gravel, etc., are not
acceptable. Floors that are constructed of wood or concrete
must comply with the building code, chapter 19.27 RCW or
Temporary worker housing construction standard, chapter
246-359 WAC.

(c) Floor systems must prevent the entrance of snakes
and rodents.

(3) Flame-retardant treatments.

(a) The sidewalls, drops, and tops of tents must be com-
posed of flame-resistant material or treated with a flame
retardant in an approved manner.

(b) Floor coverings, which are integral to the tent, and
the bunting must be composed of flame-resistant material or
treated with a flame retardant in an approved manner and in
accordance with Uniform Building Code Standard 31.1.

(c) All tents must have a permanently affixed label bear-
ing the following information:

(i) Identification of tent size and fabric or material type;

(i1) For flame-resistant materials, the necessary informa-
tion to determine compliance with this section and National
Fire Protection Association Standard 701, Standard Methods
of Fire Tests for Flame-resistant Textiles and Films;

(iii) For flame-retardant materials, the date that the tent
was last treated with an approved flame retardant;

(iv) The trade name and type of flame retardant utilized
in the flame-retardant treatment; and
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(v) The name of the person and firm that applied the
flame retardant.

(4) Means of egress.

(a) At least one door must lead to the outside of the tent
and the area designated for refuge must be accessible and
remain clear of storage materials or hazards.

(b) The door must not be obstructed in any manner and
must remain free of any material or matter where its presence
would obstruct or render the exit hazardous.

(c) If cooking is provided in the tent, the window located
opposite the door must have a means to open the window or
provide an easily openable space. For example, a zipper
which opens downward toward the floor.

(5) Floor area. The operator must:

(a) Provide at least 70 square feet of floor space for one
occupant and 50 square feet for each additional occupant; and

(b) Provide at least 50 square feet of floor space for each
occupant in rooms used for sleeping purposes.

(6) Ceiling height.

(a) If the tent has a sloped ceiling, a ceiling height of at
least 7 feet is required in fifty percent of the tota] area.

(b) No portion of the tent measuring less than 6 feet from
the flooring to the ceiling must be included in any computa-
tion of the minimum floor area.

(7) Windows and ventilation.

(a) Provide a window area equal to 1/10 of the total floor
area in each dwelling unit which opens 1/2 or more directly to
the outside for cross-ventilation and has 16-mesh screens on
all exterior openings.

(b) The windows must have weather-resistant flaps,
which will cover the window area and a means of fastening
the flaps to provide protection from the elements and allow
privacy for the occupants.

NEW SECTION

WAC 296-307-16350 Recreational vehicles. The oper-
ator must ensure that all recreational vehicles and park trail-
ers meet the requirements of chapters 296-150P and 296-
150R WAC.

NEW SECTION

WAC 296-307-16355 Laundry facilities. An operator
must:

(1) Provide one laundry tray or tub or one mechanical
washing machine for every 30 persons;

(2) Provide facilities for drying clothes;

(3) Provide sloped, coved floors of nonslip impervious
materials with floor drains;

(4) Maintain laundry facilities in a clean and sanitary
condition.

NEW SECTION

WAC 296-307-16360 Handwashing and bathing
facilities. An operator must:

(1) Provide one handwash sink for every six persons in
centralized facilities. Handwash sinks must be adjacent to
toilets;
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(2) Provide one showerhead for every 10 persons in cen-
tralized facilities;

(3) Provide one "service sink” in each building used for
centralized laundry, handwashing, or bathing;

(4) Provide sloped, coved floors of nonslip impervious
materials with floor drains;

(5) Provide walls that are smooth and nonabsorbent to
the height of four feet. If partitions are used, they must be
smooth and nonabsorbent to the height of four feet;

(6) Provide all showers, baths, or shower rooms with
floor drains to remove wastewater;

(7) Provide cleanable, nonabsorbent waste containers;

(8) Maintain bathing and handwashing facilities in a
clean and sanitary condition, cleaned at least daily;

(9) Ensure shower facilities provide privacy from the
opposite sex and the public.

NEW SECTION

WAC 296-307-16365 Toilet facilities. (1) General toi-
let requirements. Operators must provide flush toilets or
chemical toilets. The department or health officer, according
to requirements in chapter 246-272 WAC, must approve pit
privies. The operator must comply with the following:

(a) Flush toilets, chemical toilets, and urinals must not be
located in any tent.

(b) When chemical toilets are provided, they must be:

(i) Located at least fifty feet from any dwelling unit or
food-handling facility;

(ii) Maintained by a licensed waste disposal company;
and

(iii) Comply with local ordinances.

(c) When urinals are provided:

(i) There must be one urinal or two linear feet of urinal
trough for each twenty-five men;

(i1) The floor from the wall and out at least 15 inches
from the outer edge of the urinals must be constructed of
materials impervious to moisture;

(iii) The urinals must have an adequate water flush
where water under pressure is available; and

(iv) Urinal troughs are prohibited in pit privies.

(d) When pit privies are approved they must be:

(i) At least one hundred feet away from any dwelling
unit or food-handling facility; and

(ii) Constructed to exclude insects and rodents from the
pit.

(2) Centralized toilet facilities. The operator must meet
the following requirements when centralized toilet facilities
are provided:

(a) Provide toilet rooms with:

(i) One toilet for every fifteen persons;

(i) One handwashing sink for every six persons;

(iii) Either a window of at least six square feet opening
directly to the outside, or be satisfactorily ventilated; and

(iv) All outside openings screened with 16-mesh mate-
rial.

(b) Locate toilet rooms so that:

(i) Toilets are within two hundred feet of the door of each
tent; and
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(ii) No person has to pass through a sleeping room to
reach a toilet room;

(c) Maintain toilets in a clean and sanitary condition,
cleaned at least daily;

(d) Provide each toilet compartment with an adequate
supply of toilet paper;

(e) When shared facilities will be used for both men and
women:

(i) Provide separate toilet rooms for each sex with a min-
imum of one toilet room for each sex and meet the required
ratios as defined in (a) of this subsection;

(ii) Identify each room "men" and "women" with signs
printed in English and in the native language of the persons
occupying the camp, or identified with easily understood pic-
tures or symbols; and

(iii) Separate facilities by solid walls or partitions
extending from the floor to the roof or ceiling when facilities
for each sex are located in the same building.

NEW SECTION

WAC 296-307-16370 Cooking and food-handling
facilities. The operator must provide enclosed or screened
cooking and food-handling facilities for all occupants. Ade-
quate tables and chairs or seating must be provided for camp
occupants.

(1) If the operator provides cooking facilities in tents, the
operator must provide:

(a) An operable cook stove or hot plate with at least one
cooking surface for every four occupants;

(b) A sink with hot and cold running potable water under
pressure at each tent site;

(c) At least two (2) cubic feet of dry food storage space
per occupant;

(d) Nonabsorbent, easily cleanable food preparation
counters situated off the floor;

(e) Mechanical refrigeration conveniently located and
able to maintain a temperature of forty-five degrees Fahren-
heit or below, with at least one (1) cubic foot of storage space
per occupant; and

(f) Adequate ventilation for cooking facilities.

(2) If the operator provides common food-handling facil-
ities, the operator must provide:

(a) A room or building, adequate in size, separate from
any tent;

(b) No direct openings to living or sleeping areas from
the common food-handling facility;

(c) An operable cook stove or hot plate with at least one
cooking surface for every four occupants, or four cooking
surfaces for every two families;

(d) Sinks with hot and cold running potable water under
pressure;

(e) At least two (2) cubic feet of dry food storage space
per occupant;

(f) Nonabsorbent, easily cleanable food preparation
counters situated off the floor;

(g) Mechanical refrigeration conveniently located and
able to maintain a temperature of forty-five degrees Fahren-
heit or below, with at least one (1) cubic foot of storage space
per occupant;
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(h) Fire-resistant, nonabsorbent, nonasbestos, and easily
cleanable wall coverings adjacent to cooking areas;

(i) Nonabsorbent, easily cleanable floors; and

(j) Adequate ventilation for cooking facilities.

(3) The operator must ensure that dining hall facilities
comply with chapter 246-215 WAC, Food service.

NEW SECTION

WAC 293-307-16375 Cots, beds, bedding, and per-
sonal storage. The operator must provide cots, beds, or
bunks for each occupant, not to exceed the maximum occu-
pancy approved by the department or health officer.

(1) Beds or bunks must be furnished with clean mat-
tresses and maintained in a clean and sanitary condition.

(2) The operator must:

(a) Provide a minimum of twelve inches between each
cot, bed, or bunk and the floor; and

(b) Allow space to separate beds laterally and end-to-end
by at least 36 inches when single beds are used.

(3) When bunk beds are used the operator must:

(a) Allow space to separate beds laterally and end-to-end
by at least 48 inches; and

(b) Maintain a minimum space of 27 inches between the
upper and lower bunks.

(4) Locate cots, beds, or bunks at least 30 inches or more
from cooking surfaces.

(5) The use of triple bunk beds is prohibited.

(6) The operator must provide suitable storage facilities
for clothing and personal articles in each tent.

NEW SECTION

WAC 296-307-16380 First aid and safety. The opera-
tor must:

(1) Comply with chapters 15.58 and 17.21 RCW and
chapters 16-228 and 296-307 WAC, Part I and J and pesticide
label instructions when using pesticides in and around the
camp;

(2) Prohibit, in the housing area, the use, storage, and
mixing of flammable, volatile, or toxic substances other than
those intended for household use;

(3) Provide readily accessible first-aid equipment;

(4) Ensure that a first-aid qualified person is readily
accessible to administer first aid at all times;

(5) Store or remove unused refrigerator units to prevent
access by children.

NEW SECTION

WAC 296-307-16385 Refuse disposal. The operator
must:

(1) Comply with local sanitation codes for removing
refuse from camp areas and disposing of refuse;

(2) Protect against rodent harborage, insect breeding,
and other health hazards while storing, collecting, transport-
ing, and disposing of refuse;

(3) Store refuse in fly-tight, rodent-tight, impervious,
and cleanable or single-use containers;

(4) Keep refuse containers clean;
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(5) Provide a container on a wooden, metal, or concrete
stand within one hundred feet of each dwelling unit;

(6) Empty refuse containers at least twice each week, and
when full.

NEW SECTION

WAC 296-307-16390 Insect and rodent control. The
operator must take effective measures to prevent and control
insect and rodent infestation.

NEW SECTION

WAC 296-307-16395 Disease prevention and control.
The operator must:

(1) Report immediately to the local health officer the
name and address of any individual in the camp known to
have or suspected of having a communicable disease;

(2) Immediately report to the local health officer or state
board of health:

(a) Suspected food poisoning; or

(b) An unusual prevalence of fever, diarrhea, sore throat,
vomiting, or jaundice;

(c) Productive cough, or weight loss is a prominent
symptom among occupants.

(3) Prohibit any individual with a communicable disease
from preparing, cooking, serving, or handling food, food-
stuffs, or materials in dining halls.

WSR 99-23-109
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed November 17, 1999, 11:39 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
15-108.

Title of Rule: Chapter 246-358 WAC, Temporary
worker housing, and chapter 246-361 WAC.

Purpose: The 1999 legislature passed ESSB 5599 (chap-
ter 374, Laws of 1999) requiring the Department of Health
and the Department of Labor and Industries to adopt joint
rules for the licensing, operation, and inspection of temporary
worker housing and the enforcement of these rules. ESSB
5599 also removed temporary worker housing responsibili-
ties from the State Board of Health and directs the agencies to
establish standards for cherry harvest camps. Cherry harvest
standards.may include some variation from standards that are
necessary for longer occupancies, provided they are as effec-
tive as the standards adopted by WISHA.

Beginning in June 1999, a DOH/L&I joint project team
with OSHA representation met regularly to develop the pro-
posed wording for the temporary worker housing rule, chap-
ter 246-358 WAC, and the cherry harvest rule, chapter 246-
361 WAC. During the development of the wording, the joint
project team met twice with grower and worker advocates
and a third time with the advocates and the public to gather
input on the draft language. Public hearings are scheduled
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for January 6, 2000, at the following locations: Kennewick,
Mount Vernon, Wenatchee and Yakima. The current chapter
246-358 WAC is amended to incorporate WISHA require-
ments and repeal those sections that addressed the cherry har-
vest. Chapter 246-361 WAC is established as a new chapter
applicable only to cherry harvest camps.

Statutory Authority for Adoption: RCW 70.114A.065
and 70.114A.110.

Statute Being Implemented: Chapter 70.114A RCW.

Summary: Amends chapter 246-358 WAC, Temporary
worker housing, and establishes chapter 246-361 WAC for
cherry harvest camps.

Reasons Supporting Proposal: SB 5599 (chapter 374,
Laws of 1999), codified as RCW 70.114A.065 and
70.114A.110, directs the Department of Health to create joint
rules for temporary worker housing and cherry harvest labor
camps with the Department of Labor and Industries.

Name of Agency Personnel Responsible for Drafting
and Implementation: Maria Gardipee, Olympia, Washing-
ton, (360) 705-6625; and Enforcement: Gary Bennett, Olym-
pia, Washington, (360) 705-6652.

Name of Proponent: Department of Health, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 246-358 WAC is amended to reflect the
mandates of SB 5599 (chapter 374, Laws of 1999) which
directs the department to adopt rules "that are as effective as
the standards developed under the Washington Industrial
Safety and Health Act, chapter 49.17 RCW." The proposed
rules establish minimum licensing. requirements for tempo-
rary worker housing sites. The rules are consistent with
WISHA standards adopted under chapter 49.17 RCW.

Chapter 246-361 WAC is a new chapter that establishes
minimum licensing requirements for cherry harvest camps.
The purpose is to establish minimum health and safety
requirements for the operation of cherry harvest camps. A
number of cherry growers have camps that could be equipped
for licensure with respect to basic safety and health standards.
Licensed camps would provide additional housing for
migrant workers. There is currently little alternative housing
available for migrant workers in cherry growing communities
outside of the cherry camps. Without camps available, work-
ers often live "on the river bank," that is, in isolated rural
areas without safe sources of drinking water or any sanitation
facilities. The health risks both to workers and to the larger
community associated with such conditions include the
spread of infectious disease.

Proposal Changes the Following Existing Rules:

AMENDED SECTIONS:

WAC 246-358-001 Purpose and appllcablhty
Formerly "Purpose and scope.” Amendments specify

that the purpose of the rule is temporary worker hous-
ing.

. Provides reference for operators of cherry harvest
camps to chapter 246-361 WAC or chapter 296-307
WAC, Part L-1.

. Specifies that operators with nine or less occupants are
not required to be licensed under this chapter.
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. Specifies that operators with at least one employee are
still subject to WISHA standards.

WAC 246-358-010 Definitions.

. Amended current definitions and added new defini-
tions as applicable to temporary worker housing.

WAC 246-358-025 Operating license.
. Amended for clarity and consistency with WISHA

standards.
. Added requirements for self-survey program.
. Corrected reference to water testing requirements.

WAC 246-358-045 Temporary worker housing sites.
Renamcd section, formerly "Location and mainte-

nance.'

. Amended for clarity and consistency with WISHA
standards.

. Added requirements for development and implementa-

tion of a temporary worker housing management plan.

WAC 246-358-055 Water supply.
Amended section for clarity and consistency with
WISHA standards.

. Corrected references to Group A and Group B water
systems, and added a table for assistance.

. Added requirements to be consistent with WISHA
requirements and ASHRAE water system standards.

WAC 246-358-065 Sewage disposal.

. Amended section for clarity and consistency with
WISHA standards.
. Added requirements that all drain, waste and vent sys-

tems are connected to public sewers, if available, or to
approved on-site disposal systems.

WAC 246-358-075 Building requirements and maintenance.

. Renamed section, formerly "Construction” require-
ments and maintenance.
. Amended section for clarity and consistency with

WISHA standards, updated references.

. Added construction references. to the State Building
Code and the DOH temporary worker housing con-
struction standard.

WAC 246-358-090 Laundry facilities.

. Amended section for clarity and consistency with
WISHA standards.

. Moved lighting and electricity requirements to WAC
246-358-070.

WAC 246-358-095 Handwashing and bathing facilities.
Renamed section, formerly "Bathing and handwash-
ing," to be consistent with WISHA standards.

. Amended section for clarity and consistency with
WISHA standards.

. Moved water supply requirements to WAC 246-358-
055.

. Moved lighting and electricity requirements to WAC
246-358-070.

. Added privacy requirement for shower facilities.

. Changed "slop sink” to "service sink” and defined
height of splash as four feet.

WAC 246-358-100 Toilet facilities.

. Amended section for clarity and consistency with
WISHA standards.
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. Separated requirements for types of facilities, i.e. gen-
eral toilet facilities, centralized toilet facilities, and
individual/family unit dwelling facilities.

. Moved lighting and electricity requirements to WAC
246-358-070.

WAC 246-358-125 Cooking and foodhandling facilities.
. Amended section for clarity and consistency with

WISHA standards.

. Moved lighting and electricity requirements to WAC
246-358-070.

. Moved water supply requirements to WAC 246-358-
05s5.

. Defined adequate storage space for dry food and refrig-
eration space.

WAC 246-358-135 Cots, beds, bedding and personal storage.
. Added "Cots" to title of section.

. Amended section for clarity and consistency with
WISHA standards.

WAC 246-358-145 First aid and safety.

. Renamed section, formerly "Health" and safety.

. Amended section for clarity and consistency with
WISHA standards.

. Moved requirement to fill abandoned pit privies to
WAC 246-358-045.

WAC 246-358-155 Refuse disposal.

. Amended section for clarity and consistency with
WISHA standards.

. Moved camp closure requirement to WAC 246-358-
045.

WAC 246-358-165 Rodent and insect control.
. Amended section for clarity and consistency with

WISHA standards.

WAC 246-358-175 Disease prevention and control.

. Amended section for clarity and consistency with
WISHA standards.

. Moved camp rules requirements to WAC 246-358-045.

NEW SECTIONS:
WAC 246-358-027 Requirements for self-survey program.
Places policy requirements in rule.

. Specifies requirements for participation in self-survey
program.

. Specifies requirements for remaining in self-survey
program.

. Specifies requirements for change of ownership and

continuation in self-survey program.
WAC 246-358-029 Maximum housing occupancy.

. Specifies requirements for determination of maximum
occupancy for operator supplied housing.
. Specifies requirements for determination of maximum

occupancy for worker supplied housing.
WAC 246-358-040 Variance and procedure.

. Specifies requirements for the variance application and
authority for approval process consistent with WISHA
standards.

WAC 246-358-070 Electricity and lighting.

. Consolidates all electricity and lighting requirements

into one section.

REPEALED SECTIONS:
WAC 246-358-020 Exemptions.
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. Exemption requirements are deleted, however opera-
tors who meet the requirements can follow the variance
requirements in WAC 246-358-040. The variance lan-
guage is consistent with WISHA standards adopted
under chapter 49.17 RCW.

WAC 246-358-030 Department authority.

. Language is unnecessary. Authority covered in statute,
chapter 70.114A RCW, and in applicability.

WAC 246-358-140 Use of tents.

. Chapter 246-361 WAC allows for use of tents in the
cherry harvest.

WAC 246-358-600 Cherry harvest camps—A

. Requirements amended and moved to
001.

WAC 246-358-610 Cherry harvest camps—Licensing.

. Requirements amended and moved to WAC 246-361-
025.

WAC 246-358-620 Cherry harvest camps—Transitional

compliance schedule.

. Language deleted.

WAC 246-358-630 Cherry harvest camps—Location of

camp area and camp management plan.
. Requirements amended and moved to WAC 246-361-

045.

WAC 246-358-640 Cherry harvest camps—Adequate light-

ing, electricity and alternative power.
. Requirements amended and moved to WAC 246-361-

070.

WAC 246-358-650 Cherry harvest camps—Bathing, toilet

and handwashing area.

. Requirements amended and moved to WAC 246-361-
095 and 246-361-100.

WAC 246-358-660 Cherry harvest camps—Personal storage.
. Requirements amended and moved to WAC 246-361-

licability.
AC 246—%61-

135.

WAC 246-358-670 Cherry harvest camps—Cold food stor-

age areas.

. Requirements amended and moved to WAC 246-361-
125.

WAC 246-358-680 Cherry harvest camps—Food storage and

preparation.

. Requirements amended and moved to WAC 246-361-
125.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Background: To help alleviate a severe shortage of
housing for migrant farmworkers the Washington State
Department of Health adopted and then revised regulations
governing the provision of temporary housing by cherry
orchard operators in 1996, 1997 and 1998. The Department
of Health intended the regulations to meet the mandates of
the authorizing statute: “[t]he department shall adopt by rule
a temporary worker building code in conformance with the
temporary worker housing standards developed under the
Washington industrial safety and health act, chapter 49.17
RCW..." (RCW 70.114A.081(1)). After reviewing the regu-
lation, the Washington State Department of Labor and Indus-
try, and the federal Department of Labor expressed concern
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that the current regulations do not conform to Washington’s
Industrial Safety and Health Act. These departments were
specifically concerned with the provision allowing operators
to require workers to supply their own tents. As a result of
this and other concerns, the state legislature adopted SSB
5599 in 1999 directing that "[t]he department [of health] and
the department of labor and industries shall adopt joint rules
for licensing, operation, and inspection of temporary worker
housing, and the enforcement thereof. These rules shall
establish standards that are at least as effective as the stan-
dards developed under the Washington industrial safety and
health act, chapter 49.17 RCW."” (RCW 70.114A.065).
Regulating grower provided temporary worker housing
presents the state! with unusual and especially difficult chal-
lenges. Our society does not obligate employers to provide
housing for their employees and presently few growers
choose to do so. In 1998, only 25 of some 290 growers pro-
vided temporary housing, sheltering 1765 of the approximate
16,000 cherry orchard workers. Those workers without
grower provided housing face dismal conditions that directly
threatens their health and safety. They sleep along river-
banks, irrigation canals, in back woods or crowd into hotel
rooms and mobile homes designed to accommodate many
fewer people. For shelter workers resort to cars, campers,
tents, and sometimes even cardboard boxes. Safe drinking
water is rarely available and handwashing, toilet, bathing,
food preparation and food storage (including refrigeration)
facilities are virtually nonexistent. The absence of potable
water and sanitation facilities greatly increases the risk of
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outbreaks of gastroenteritis, diarrhea, dysentery, cholera, and
typhoid fever among workers.

As a result, the state must exercise extra-ordinary cau-
tion when crafting these regulations. The high cost of meet-
ing stringent standards will lead some growers close their
camps. As a consequence, rather than improving public
health, overly stringent standards could directly threaten
worker’s health and safety by forcing workers into the depra-
vation described above.2 Conversely, while the amount of
housing provided under a minimalist regulatory approach
may well increase, that housing may not adequately protect
workers health and safety. The state’s goal when develop-
ing the revised housing standards was to maximize the
health and safety of migrant workers considering both
the improvements for workers staying within licensed
camps and the detriments to workers when work camps
are no longer available. ’

Is an SBEIS necessary? Under the Regulatory Fairness
Act (chapter 19.85 RCW), a small business economic impact
statement (SBEIS) is required whenever a regulation imposes
“more than minor” costs on a regulated business. The "more
than minor" threshold varies by industry. It is $50 for the
businesses falling under the "fruits and tree nuts" standard
industrial code classification. The state is considering two
sets of regulatory requirements. The cost of each regulatory
option is estimated in Table 1. Both options clearly have esti-
mated costs above the $50 threshold. Therefore, the state
must prepare an SBEIS.

Table 1
Estimated Annual Per Occupant Cost to Comply with Migrant Farmworker Regulations

Requirement Option 1 Option 11
Camp size (occupants) 30 90 30 90
Grower supplied housing? $47.43 $42.48 $47.43 $42.48
Electrical outlets in each tent® $27.33 $27.33 $27.33 $27.33
Lighting in each tente $6.07 $6.07 $6.07 $6.07
Beds? $11.43 $11.43 $18.87 $18.87
Flooring in housing® $4.00 $4.00 $8.03 $8.03
Enhanced cooking facilities’ $1.17 $0.70 $54.00 $54.00
2 cu. ft. of refrigeration space® $6.50 $5.73 $1.87 $1.87
Water testing" $4.33 $1.44 $4.33 $1.44
Total cost $108.26 $98.22 $167.93 $160.09
approximately 8 hours of labor (tent set up, break
a  Assumes that operators will meet the shelter down, maintenance, and storage) for each tent. Ata

requirements by utilizing the North Central Com-
munity Action Council’s tent rental program (or a
similar tent rental program). WISHA standards for
tents includes minimum ceiling heights, and provide
6 occupants at least 50 square feet per occupant.
According to the North Central Community Action
Council it will charge growers about $160 ($125 for
depreciated cost and $35 for annual storage—
assumes the tent is used twice each year) to rent a
tent for 21 days. In addition, growers must pay for
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wage rate of $10 hour this adds $80 to the cost of
each tent. Growers must also pay transportation
costs for four round trips per year (site survey, deliv-
ery of tent, set up of tent, break down of tent). The
average round trip is 180 miles and costs $0.31 per
mile. The four round trips add about $223 to the
cost of tents. Overall, a small operator is estimated
to face annual tent rental costs of about $1423 while
large growers costs approximate $3823.
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The proposed rule would require a convenience out-
let in every tent. To meet this requirement assumes
operators would install 50 ft. of underground wiring
for each tent. In addition assumes that a GFI outlet
mounted on a 4x4 pressure treated post (set in con-
crete), 15 ft. away from the underground wiring will
supply the electricity. The underground wiring costs
$1.00 per foot, the 4x4 post $6.39, the concrete
$5.55 (3 cubic feet), GFI outlet $12.97, and 4 hours
of labor at $65 per hour. Total cost of the exterior
wiring assembly is approximately $350 per tent.
Discounting this amount at a 10% interest rate of 20
years results in an annual cost of $41 per tent. In
addition, to bring the electricity inside the tent will
require six feet of flexible conduit ($1.10 per foot),
and two duplex outlets ($1.50 per item), and 1 hour
of labor to assemble—total cost $74.60. Discount-
ing this amount at a 10% interest rate of five years
results in an annual cost of about $20 per tent.
Finally, the analysis also assumed that it takes one
hour of worker time ($65) to set up and break down
the interior wiring in each tent and that each tent
would require an annual electrical inspection at a
cost of $38. The total annual cost of providing a
convenience outlet is estimated at $164.

Assumes each tent will have three 100 watt UL
approved fixtures for general lighting and one 75
watt UL listed fixture for task lighting. Using "shop
type” lights at a cost of $20 each adds $80 to the
compliance. In addition, the state added $5 per lamp
per year to cover the cost of setting up and breaking
down the lamp, electricity, and light bulbs bringing
the lighting cost to $100 per tent. This cost assumes
that wire extending from the lamp will be UL
approved and will be secured to rigid members of
the tent's space frame with plastic fasteners and not
enclosed in conduit. The state estimates the total
cost for large and small camps at $500 and $1500,
respectively. Discounting this cost over a seven
year period at a 10% interest rate results in yearly
costs of $103 and $309 for small and large camps.
Assumes that operators will rent beds though a pro-
gram connected with the tent rental program. Under
Option 1, growers will provide military style cots
costing $74 each (aluminum frame, nylon cover-
ing). Assuming the cots will be rented twice per
year and take 1 hour of staff time ($10/hr) per tent to
set up and breakdown. Assumes no transportation
costs (the trucks used to transport tents can accom-
modate the cots) or storage costs. Discounting the
cost of six cots over five years at 10% discount rate,
dividing this cost in half (2 rentals) and adding $10
in setup and breakdown fees results in annual costs
of $69 per tent.

Option 2 assumes that army type bunk beds with
mattresses costing $300 per set of two (or $150 per
camp occupant) will be required. Discounting this
cost of six beds over 10 years at 10% discount rate
results in annual costs of $147. However, also
assumes that the beds will be rented twice per year.
Additional costs include two additional hours of
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staff time to set up and breakdown the beds in each
tent and $20 per year to store six beds. On the other
hand, assumes that the trucks used to transport tents
can accommodate the beds, therefore, no transporta-
tion costs. Thus, the cost to operators to rent beds is
estimated at $113 per tent.

Two options are under consideration regarding
flooring in tents. Option 1 would require flooring
made of textile or film materials that provides a
smooth, flat, stable, walking surface that is weather
resistant and prevents the entrance of rodents,
snakes, etc. This analysis assumes that growers
would meet with requirement with integrated floors
supplied with the rented tents. This requirement is
estimated to add $24 to the cost of renting each tent.
Option 2 would require the tent to sit upon floors
that comply with State Building Code requirements.
This analysis assumes that operators would meet
this requirement with a 350 square foot concrete pad
costing $1.17/sq. ft. (~$50/yard of concrete plus
labor) for a cost of $410. Discounting this cost over
a 20-year period at a 10% discount rate adds $48 to
the cost of each tent.

Current regulations allow food preparation areas to
be open on one side. Option 1 requires enclosed
cooking areas. This analysis estimates the cost of
adding a fourth concrete wall and a screened open-
ing. Assumes large farm has two food preparation
areas each requiring an additional 22 ft. linear of
concrete block wall as well as 24 sq. ft. of screened
opening. Assuming: Concrete block walls at
$10.25/sq. ft. (materials and labor) for an additional
cost of $451; $37 for screening material, and $100
in labor cost to install screens. The total cost of the
additional requirements for the two food preparation
area structures is estimated at $588 or $69 per year
when annualized over 20 years at a 10% interest
rate.

For small farms the added requirements affect a sin-
gle food preparation area adding 22 ft. linear of con-
crete block wall as well as 24 sq. ft. of screened
opening. Assumes: Concrete block walls at
$10.25/sq. ft. (materials and labor) for an additional
cost of $225; $25 for screening material, and $50 in
installation labor cost. The total cost of the addi-
tional requirements for the two food preparation
area structures is estimated at $300 or $35 per year
when annualized over 20 years at a 10% interest
rate.

Under Option 2, growers would be required to pro-
vide in-tent cooking facilities. Operators would
have to take several different actions to satisfy this
requirement. The equipment need includes a four
burner stove ($219), sturdy cabinet ($250), sink
($50), faucet ($25), four linear feet of easily cleaned
countertop ($30), a five gallon water heater ($125),
two hours of plumber time to assemble this unit
($130), and a 6 cu. ft. refrigerator ($269). Assuming
that these fixtures are rented from an entity such as
the North Central Community Action Council, they
would cost the grower $88 per year per tent.
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(Assumes the fixtures rented twice each year, have
$50 per year in storage costs, are depreciated over a
10 year period, and are delivered with the tent—so
no transportation costs.)

In addition to these rental costs, in-tent cooking
facilities would require certain infrastructure invest-
ments. Additions to the electrical system include
110 volt outlets dedicated to the refrigerator, the
cooking surface, the hot water heater, and the light-
ing (110 v). Servicing this electrical load would
require at least three circuits from each tent to the
main panel. (A potential additional cost not
included here is upgrading main panel.) The cost to
install the four additional outlets and two additional
circuits estimated at $220. Discounting this cost
over a five year period adds $58 to the annual cost of
each tent. Overall, the additional cost for enhanced
electrical service is $96 per tent. (The cost for an
annual electrical inspection is assumed to be
included in the cost of a convenience outlet, see
footnote b.) The additional electricity consumed is
an important cost not included in this estimate.
New infrastructure will also be needed to supply
running water within tents. This analysis assumes
that each tent will need an average of 65 feet of
water and septic pipes. The cost to dig two 65 ft.
trenches (water and septic pipes cannot be co-
located in the same trench) is estimated at $85. Dis-
counting this cost over a 20 year period results in
annual costs of about $10 per tent. In addition, this
analysis assumes it takes a plumber two hours
(3$65/hour) to connect and disconnect the sink sys-
tem to the running water and septic systems. Over-
all, this requirement adds an estimated $140 to the
annual cost of each tent.

Overall, the cost of providing in-tent cooking facili-
ties is estimated at $324 per tent.

Current regulations require at least 1 cu. ft. of refrig-
eration space per camp occupant. Option 1 would
increase this volume to 2 cu. ft. of refrigeration
space per camp occupant effectively doubling the
required volume of refrigeration. Assumes a small
work camp operator would respond to this require-
ment by adding one 18 cu. ft. refrigerator at a cost of
about $400 and one 6 cu. ft. refrigerator at a cost of
about $269. In addition, a small work camp opera-
tor will have to enlarge the size of the central cook-
ing facility at an estimated cost of $733 (24 sq. ft. at
$30.5/sq. ft.). (Demolition costs associated with
expanding existing facilities not included in this cost
estimate.) Overall, this requirement is projected to
add $195 to the yearly cost of operating a small
camp (enclosure discounted over 20 years, refriger-
ators over 10 years).

A large work camp operator is predicted to respond
to this requirement by adding five 18 cu. ft. refriger-
ators at a cost of about $2000. In addition, a large
work camp operator will have to enlarge the size of
the two central cooking facilities at an estimated
cost of $1651 (60 sq. ft. at $27.5/sq. ft.). (Demoli-
tion costs associated with expanding existing facili-

ties not included in this cost estimate.) Overall, this
requirement is projected to add $516 to the annual
cost of operating a large camp (enclosure discounted
over 20 years, refrigerators over 10 years).

Option 2 also requires 2 cu. ft. of refrigeration space
per camp occupant, however, as part of the cooking
facilities within each tent. The cost difference
between 6 and 12 cu. ft. refrigerator is about $69
($338 vs. $269). The required tents are large
enough to accommodate the larger refrigerator and
therefore, operators would not need to rent a larger
and more expensive tent. Discounting the cost dif-
ference over 10 years at a 10% discount rate results
in a per tent annual cost of $11.23 for both large and
small camps.

h  The proposed rule would require growers to test for
nitrates prior to opening the camp. The cost of this
testing is about $30.

Other requirements that growers may face for the
first time relate to the inspection of temporary
worker housing water supply systems (specifically
tent camps). These requirements are not new. Cur-
rent regulations state that growers must "design,
construct, maintain, and operate the water system in
accordance with chapter 246-290." However, recent
Department of Health inspections of temporary
work camp drinking water systems revealed that
many did not comply with these requirements. To
address this situation, the state is planning a higher
level of enforcement. This analysis includes the
cost of complying with these requirements because,
while not new, they nonetheless may affect a grow-
ers willingness to provide a camp. Bringing a well
and distribution system into compliance with cur-
rent regulations would require an existing water sys-
tem sanitary survey (about $300), a water quality
sample ($300), and a review of an existing water
system approval workbook ($250). Annualizing
this cost over a 20 year period would result in annual
costs of approximately $100 per year for both large
and small camps. The overall cost of meeting the
nitrate and inspection requirements is $130 per year
for both large and small camps.

The estimated cost assumes that no problems are
uncovered during the sanitary survey and existing
water system approval process. Recent Department

of Health inspections of temporary work camp -

drinking water systems (includes more than just
cherry harvest camps) revealed that a significant
portion had problems needing to be addressed. Asa
result, some growers could face costs considerably
higher than estimated here.

Does the proposed rule affect both large and small
businesses? The Regulatory Fairness Act defines a business
as "...[any] entity, including a sole proprietorship, corpora-
tion, partnership, or other legal entity, that is owned and oper-
ated independently from all other businesses, that has the pur-
pose of making a profit..." The act defined a small business
as one that employs less than 50 individuals.
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The proposed code clearly affects both large and small
businesses. While specific figures are not available for all
cherry farmers, those participating in the Department of
Health’s provisional licensure programs of 1996, 1997 and
1998 provide a picture of the range of business size. Of the
30 operators who participated in at least one year, 17 pro-
vided housing camps for fewer than 50 workers. The remain-
ing 22 operators all housed more than 50 workers. While the
participating operators were similar in number, the number of
workers staying in the larger camps was significantly greater
than the number staying in the smaller camps; 2306 to 445.

Does the proposed rule impose disproportionate cost
on small businesses? To determine whether the proposed
rule imposes disproportionate costs on small businesses, the
department projected the cost of complying with the pro-
posed provisions for two camp sizes: A small farm camp of
30 individuals and a large farm camp of 90 workers.* These
costs were then divided by the number of workers in each
camp size to obtain a "cost per worker" comparison figure.
The department’s cost projections are based on generic camp
configurations and assumptions about typical site conditions.
As such, actual costs of individual operators may be higher or
lower than the estimates presented here.

The cost projections presented in Table 1 indicate that
the proposed rule amendments impose similar costs on small
and large migrant worker housing camps. The state con-
cludes that the magnitude of the cost differential, 5 to 10% for
Options 2 and 1, respectively, is not significant. Therefore,
the state concludes that the Regulatory Fairness Act does not
require mitigation for small businesses.

Other Mandates of the Regulatory Fairness Act:
State efforts to involve businesses when developing the

proposed rule.
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DOH held three stakeholder meetings in advance of the
rules being proposed. Grower and labor representatives
attended the first two meetings to provide input on draft lan-
guage as well as specific cherry harvest issues.

The third meeting was held October 15, 1999 in Ellens-
burg and was open to all licensees and interested parties. A
copy of the draft rules was mailed to all licensed operators, as
well as all stakeholders along with the meeting announce-
ment. Over 300 persons received the mailing.

What are the reporting, recordkeeping, and other
compliance requirements? Operators of cherry harvest
camps seeking licensure must submit a completed application
and licensure fee to the Department of Health as established
in WAC 246-358-990. In addition, operators must provide
the Department of Health with proof that the camp is pro-
vided water by a community water system, or proof of a
nitrate level test and a satisfactory bacteriological water qual-
ity test.

Will the proposed rule cause affected industries to
lose business? The proposed regulatory amendments should
not cause cherry growers to lose business. The rule only
affects growers who choose to provide housing. While the
cost of providing that housing may cause a grower to lose
revenue, it should not reduce the amount of cherries produced
by that grower. In fact, provision of housing can ensure that
a grower secures the most productive workers at the point
when the cherries ripen. This may even help to increase a
grower’s production of cherries. Conversely, those growers
who formerly offered housing but choose not to do so due to
the cost of the proposed regulatory amendments may see a
decline in production. However, overall the state does not
expect the proposed rule to significantly affect the sale of
cherries.

Appendix 1
Cost Estimates and Sources
Item SIZE/TYPE COST PER7? SOURCE
Land ballpark average (=$/acre) $8,000 acre Grant county assessors
v office
Grading 22 x 18, 1hr $75.00 hour (+1hr Gary’s Bulldozing
drop-off)
Trenching backhoe rental (50ft/hr @ $20/hr) $0.40 foot
labor (=2 person hrs/50ft@$12.5/hr) $0.25 foot
Concrete $50.00 yard Holroyd Concrete
Lumber 7/16" OSB roof sheathing $9.34  sheet Capital Lumber
3/4" OSB $13.97 sheet Home Depot
Roof Truss 25’ span $100.00 truss BMC
18’ span $50.00
Roofing GG-20 Glassguard $30.50 square Wash Cedar
Light Interior $40.00 unit Home Base
Exterior (festoon type) $25.00 40ft REM Electronics
Support Post (4x4) in concrete $85.00 unit Staff assumption
Clip lamp (in-tent) 100W bulb, 8.5 in. reflec- $20.00 unit Home Depot

tor and 15 ft. cord
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' Outlet

Outlet/Switch

Rough Electrical

L&I Inspection
Door

Screen

Concrete Forming

Toilets

Walls
Roofing
Plumbing
Sink

Toilet

Toilet paper
Kitchen Appl.

Formica

Table Clothe
Cutting Board
Shower
Laundry Tray

Septic
Water Supply

Water Test
Water Heating

Garbage

Tents

Beds (with mat-
tresses)

IEor convenience, this analysis refers to the Department of Health and the
Department of Labor and Industry collectively as the "state.”
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Coleman type electric lamp
6 volt battery (eveready)
Fault interrupt protection
normal

Standard 110 wiring
Permanent wiring
Nonpermanent wiring

3-0 pre hung exterior (6" wall, B-grade)
2-6 interior (B-grade)
24"x10’ 1/4" hard ware cloth
flat work

" foundation framing

weekly rental

8" conc. block

labor

rough plumbing

wall hung, wall-out equipment
wall out equipment

MD brand

sink stainless, double bowl]
refrigerator, 18 ft.3
refrigerator, 5.6 ft.

stove

BBQ

3’ wide roll

adhesive

Vinyl, 52" x 70"
Polyurethane, 14" x 17"
valve, head & drain only

floor mount w/washboard, wall-out equip-
ment

50 person system (no toilet)

To structure
Bacteriological
Bosch WR400-1K
GE 5 gallon electric
20 yard draw box
Haul fee

OSHA compliant
8 hrs. assembly/break down time

180 miles transportation
Military type bunk beds
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$34.00
$3.56
$10.00
$1.00
$25.00
$69.70
$37.25
$165.00
$48.00
$12.45
$0.55
$5.00
$125.00
$10.50
$25.00
$500.00
$95.00
$80.00
$6.00
$110.00
$400.00
$225.00
$50.00
$125.00
$4.99
$13.97
$4.99
$9.99
$65.00
$130.00

$5,000.00

$3.00
$20.00
$671.00
$149.99
$3.00
$60.00
$0.05
$125.00

$10.00
$0.31
$300

unit
unit
unit
unit
devise
site
site
item

item
square ft
linear ft
item

wall sqr ft
per square
fixture

item
24 rolls
sink
unit
unit
burner
unit
foot
gallon
unit
unit

Total est.

foot
test
unit
unit
day
haul
mile

21 days

hour
mile
2 beds
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Sears

Home Depot
Staff assumption
Home Depot
Staff assumption
L&I

L&l

Door Store

Home Depot
S. Nelson Construction

Honey-Bucket
Spilker Const.
Pacific Contractors
B-J Fisher

PROPOSED

Rosen Supply
Target

Rosen Supply
Sears

Sears

Sears

Lacy Parks Dept.
Home Depot
Home Depot
Target

Target

Rosen Supply
Rosen Supply

Thurston County Per-
mitting Dept.

Lacey City shop
DOH staff

John Condon Co.
Home Depot

Pacific Disposal

N. Columbia Commu-
nity Action Council

Federal Army & Navy
Supply

2The authorizing statute specifically directs the state to consider costs when
developing TWH regulations "...The temporary worker building code shall
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permit and facilitate designs and formats that allow for maximum affordabil-
ity..." (RCW 70.114A.081 (1)(b))

Mtis iniportant to keep in mind that only a small number of cherry growers

participated in the Department’s housing program. As a result, small busi-
nesses may comprise a significantly higher or lower proportion of all cherry
growers than the 44 percent estimated here. This calculation is solely to
demonstrate that proposed rule affect both large and small businesses as
defined by the Regulatory Fairness Act.

“The camp sizes used to estimate grower costs represented are based upon
cherry farm work camps participating in the Department of Health’s provi-
siona! tent program from 1996-1998. The median camp size among those
with fewer than 50 occupants was 30. The median camp size among those
with more than 50 occupants was 90.

A copy of the statement may be obtained by writing to
Jennell Prentice, Facilities and Services Licensing, P.O. Box
47852, Olympia, WA 98504-7852, phone (360) 705-6661,
fax (360) 705-6654, e-mail REGMAIL @doh.wa.gov.

RCW 34.05.328 applies to this rule adoption.

Hearing Location: On January 6, 2000, at 1:00 p.m.;
(Note: Public hearing is to be held simultaneously via Wash-
ington Interactive Television) at the Yakima Site: DIS Inter-
active Technologies, c/o Department of Ecology, Yesterday's
Village, 15 West Yakima Avenue, Suite 220, Yakima, WA
98902; at the Everett Site: Everett Community College,
Olympus Hall, Room 205, 801 Wetmore Avenue, Everett,
WA 98201; at the Tri-Cities Site: DIS Interactive Technolo-
gies, 8551 West Gage Boulevard, Suite H, Kennewick, WA
99336; and at the Wenatchee Site: Wenatchee Valley Com-
munity College, Batjer Hall, Room 8038, 1300 5th Street,
Wenatchee, WA 98801.

Assistance for Persons with Disabilities: Contact Jennell
Prentice by December 20, 1999, TDD (800) 833-6388, or
(360) 705-6652.

Submit Written Comments to: Jennell Prentice, Rules
Administrator, Facilities and Services Licensing, P.O. Box
47852, Olympia, WA 98504-7852, fax (360) 705-6654, e-
mail REGMAIL @doh.wa.gov, by January 6, 1999 [2000].

Date of Intended Adoption: No sooner than February 1,
1999 [2000].

November 15, 1999

M. C. Selecky
Secretary

NEW SECTION

WAC 246-361-001 Cherry harvest camps—Purpose
and applicability. (1) Purpose. This chapter is adopted by
the Washington state department of health to implement the
provisions of chapter 70.114A RCW and establish minimum
health and safety requirements for cherry harvest camps.

(2) Applicability.

(a) This chapter applies only to operators of cherry har-
vest camps during the cherry harvest season. Operators using
other housing must refer to WAC 296-307-16100, Part L1, or
chapter 246-358 WAC.

(b) Operators with ten or more occupants are required to
be licensed under this chapter. Operators with one or more
employees are required to comply with WISHA standards.

Proposed

Washington State Register, Issue 99-24

NEW SECTION

WAC 246-361-010 Definitions. For the purposes of
this chapter, the following words and phrases will have the
following meanings unless the context clearly indicates oth-
erwise:

"Building" means any structure used or intended for
supporting or sheltering any use or occupancy that may
include cooking, eating, sleeping and sanitation facilities.

"Cherry harvest camp" or 'camp" means a place,
area, or piece of land where dwelling units or camp sites are
provided by an operator during the cherry harvest.

""Common food-handling facility" means an area des-
ignated by the operator for occupants to store, prepare, cook,
and eat their own food supplies.

"Current certificate (first aid)'' means a first-aid-train-
ing certificate that has not expired.

"Department’’ means the Washington state department
of health.

"Dining hall" means a cafeteria-type eating-place with
food furnished by and prepared under the direction of the
operator for consumption, with or without charge, by occu-
pants.

"Drinking fountain'' means a fixture equal to a nation-
ally recognized standard or a designed-to-drain faucet, which
provides potable drinking water under pressure. "Drinking
fountain” does not mean a bubble-type water dispenser.

"Dwelling unit' means a shelter, building, or portion of
a building, that may include cooking and eating facilities,
which is:

* Provided and designated by the operator as either a
sleeping area, living area, or both, for occupants; and

* Physically separated from other sleeping and common-
use areas.

Note: For the purpose of this chapter, a "tent" is consid-
ered a dwelling unit.

"First aid qualified' means that the person holds a cur-
rent certificate of first-aid training from the American Red
Cross or another course with equivalent content or hours.

"Food-handling facility'' means a designated, enclosed
area for preparation of food.

"Group A water system'' means a public water system
and includes community and noncommunity water systems.

(a) A community water system means any Group A
water system providing service to fifteen or more service
connections used by year-round residents for one hundred
eighty or more days within a calendar year, regardless of the
number of people, or regularly serving at least twenty-five
year-round (i.e., more than one hundred eighty days per year)
residents.

(b) Noncommunity water system means a Group A water
system that is not a community water system. Noncommu-
nity water systems are further defined as:

(i) Nontransient (NTNC) water system that provides ser-
vice opportunity to twenty-five or more of the same nonresi-
dential people for one hundred eighty or more days within a
calendar year.

(i) Transient (TNC) water system that serves:
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« Twenty-five or more different people each day for sixty
or more days within a calendar year;

» Twenty-five or more of the same people each day for
sixty or more days, but less than one hundred eighty days
within a calendar year; or

« One thousand or more people for two or more consecu-
tive days within a calendar year.

"Group B water system'' means a public water system:
Constructed to serve less than fifteen residential services
regardless of the number of people; or constructed to serve an
average nonresidential population of less than twenty-five
per day for sixty or more days within a calendar year; or any
number of people for less than sixty days within a calendar
year.

"Health officer" means the individual appointed as
such for a local health department under chapter 70.05 RCW
or appointed as the director of public health of a combined
city-county health department under chapter 70.08 RCW.

"Livestock" means horses, cows, pigs, sheep, goats,
poultry, etc.

"Livestock operation' means any place, establishment,
or facility consisting of pens or other enclosures in which
livestock is kept for purposes including, but not limited to,
feeding, milking, slaughter, watering, weighing, sorting,
receiving, and shipping. Livestock operations include, among
other things, dairy farms, corrals, slaughterhouses, feedlots,
and stockyards. Operations where livestock can roam on a
pasture over a distance may be treated as outside the defini-
tion.

"MSPA" means the Migrant and Seasonal Agricultural
Worker Protection Act (96 Stat. 2583; 29 U.S.C. Sec. 1801 et
seq.).

"Qccupant' means a temporary worker or a person who
resides with a temporary worker at the camp site.

"Operating license'' means a document issued annually
by the department of health or contracted health officer
authorizing the use of temporary-worker housing.

""Operator’' means a person holding legal title to the
land on which the camp is located. However, if the legal title
and the right to possession are in different persons, "operator”
means a person having the lawful control or supervision over
the camp.

"Recreational park trailers'' means a trailer-type unit
that is primarily designed to provide temporary living quar-
ters for recreational, camping, or seasonal use, that meets the
following criteria:

« Built on a single chassis, mounted on wheels;

« Having a gross trailer area not exceeding 400 square
feet (37.15 square meters) in the set-up mode; and

« Certified by the manufacturer as complying with ANSI
Al119.5.

"Recreational vehicle'" means a vehicular type unit pri-
marily designed as temporary living quarters for recreational
camping, travel, or seasonal use that either has its own motive
of power or is mounted on, or towed by, another vehicle.
Recreational vehicles include: Camping trailers, fifth-wheel
trailers, motor homes, travel trailers, and truck campers.

"Refuse" means solid wastes, rubbish, or garbage.
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"Temporary worker" means an agricultural employee
employed intermittently and not residing year-round at the
same site.

"Tent" means an enclosure or shelter constructed of
fabric or pliable material composed of rigid framework to
support tensioned membrane that provides the weather bar-
rier.

"WISHA" means the Washington Industrial Safety and
Health Act, chapter 49.17 RCW, administered by the Wash-
ington state department of labor and industries.

NEW SECTION

WAC 246-361-020 Technical assistance. An operator
may request technical assistance from the department of
health or the department of labor and industries to assist in
compliance with this chapter.

NEW SECTION

WAC 246-361-025 Operating license. A cherry tent
camp license is limited to twenty-one days. The operator:

(1) Must request a license from the department or health
officer when:

(a) The camp will house ten or more occupants;

(b) Compliance with MSPA requires a license; or

(c) Construction of camp buildings requires a license
under chapter 246-359 WAC, Temporary worker housing
construction standard.

(2) Must apply for an operating license at least forty-five
days prior to either the use of the camp or the expiration of an
existing operating license by submitting to the department or
health officer:

(a) A completed application on a form provided by the
department or health officer;

(b) Proof water system is current with all water tests
required by chapter 246-290 or 246-291 WAC; and

(c) A fee as specified in WAC 246-361-990.

(3) May receive a license extension from the department
for up to seven days when:

(a) The operator requests an extension for additional
days at least three days before the license expiration date; and

(b) The department in consultation with the local health
jurisdiction will determine if an extension would serve to
protect the public health.

(4) Will receive an operating license for the maximum
number of occupants as determined by WAC 246-361-030
when:

(a) The application requirements from subsection (2) of
this section are met;

(b) The site is in compliance with this chapter as demon-
strated by a licensing survey completed by the department;
and

(c) The operator follows the corrective action plan estab-
lished by the department if existing site does not meet all the
requirements of this chapter.

(5) Must post the operating license in a place readily
accessible to workers.
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(6) Must notify the department in the event of a transfer
of ownership.

(7) Must cooperate with the department during on-site
inspections.

NEW SECTION

WAC 246-361-030 Maximum camp occupancy. The
maximum occupancy for a camp will be based on:

(1) The number of shelters provided; and

(2) The number of bathing, food handling, handwashing,
laundry, and toilet facilities.

NEW SECTION

WAC 246-361-035 Variance and procedure. Condi-
tions may exist in operations that a state standard will not
have practical use. The director of the department of labor
and industries may issue a variance from the requirements of
the standard when another means of providing equal protec-
tion is provided. The substitute means must provide equal
protection in accordance with the requirements of chapter
49.17 RCW and chapter 296-350 WAC, variances.

Applications for variances will be reviewed and may be
investigated by the department of labor and industries and the
department of health. Variances granted will be limited to
the specific case or cases covered in the application and may
be revoked for cause. The variance must remain prominently
posted on the premises while in effect.

Variance application forms may be obtained from the
Department of Labor and Industries, P.O. Box 44625, Olym-
pia, Washington 98504-4625 or the Department of Health,
P.O. Box 47852, Olympia, Washington 98504-7852, upon
request. Requests for variances from safety and health stan-
dards must be made in writing to the director or the assistant
director, Department of Labor and Industries, P.O. Box
44625, Olympia, Washington 98504-4625. (Reference RCW
49.17.080 and 49.17.090.)

NEW SECTION

WAC 246-361-045 Cherry harvest camp sites. The
operator must:

(1) Locate and operate a site to prevent a health or safety
hazard that is:

(a) Adequately drained and any drainage from and
through the camp must not endanger any domestic or public
water supply;

(b) Free from periodic flooding and depressions in which
water may become a nuisance;

(c) At least two hundred feet from a swamp, pool, sink
hole, or other surface collection of water unless there is a
mosquito prevention program for those areas;

(d) Large enough to prevent overcrowding of necessary
structures. The principal camp area for sleeping and for food
preparation and eating must be at least five hundred feet from
where livestock are kept; and

(e) Maintained in a clean and sanitary condition.

(2) Develop and implement a cherry harvest camp man-
agement plan and rules to assure that the camp is operated in
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a safe and secure manner and is kept within the approved
capacity. Additionally, the licensed operator must:

(a) Inform residents of the rules, in a language the resi-
dent understands, by providing individual copies of the rules
to each camp resident or posting the rules in the camp area;
and

(b) Restrict the number of occupants in the camp to the
capacity as determined by the department.

(3) When closing the camp permanently or for the sea-
son, complete the following:

(a) Dispose of all refuse to prevent nuisance; i

(b) Fill all abandoned toilet pits with earth; and

(c) Leave the grounds and buildings in a clean and sani-
tary condition.

NEW SECTION

WAC 246-361-055 Water supply. The operator must:

(1) Provide a water system that is:

(a) Approved as a Group A public water system in com-
pliance with chapter 246-290 WAC or provide proof the
camp receives water from an approved Group A public water
system; or

(b) Approved as a Group B water system in compliance
with chapter 246-291 WAC.

Note: A "same farm exemption” applies to a public
water system serving only one single-family residence and a
system with four or fewer connections, all of which serve res-
idences on the same farm.

If your system has 15 or more connections, regardless of
the population, it is a Group A water system.

Avg. of less than  Avg. of 25 or
25 people more people
Atleast60daysor Group B Group A TNC
more
59 days or less Group B Group B

(2) Provide an adequate and convenient hot and cold
water supply for drinking, cooking, bathing, and laundry pur-
poses.

Note: An "adequate water supply” means the storage
capacity of the potable water system must meet the require-
ments of ASHRAE 1999 Applications Handbook, chapter 48,
Water Systems.

(3) Ensure that the distribution lines are able to maintain
the working pressure of the water piping system at not less
than fifteen pounds per square inch after allowing for friction
and other pressure losses.

(4) When water is not piped to each dwelling unit, pro-
vide cold, potable, running water under pressure within one
hundred feet of each dwelling unit.

(5) When water sources are not available in each individ-
ual tent, provide one or more drinking fountains for each one
hundred occupants or fraction thereof. Prohibit the use of
common drinking cups or containers from which water is
dipped or poured.

(6) When water is unsafe for drinking purposes and
accessible to occupants, post a sign by the source reading "Do
not drink. Do not use for washing. Do not use for preparing
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food." printed in English and in the native language of the
persons occupying the camp, or marked with easily under-
stood pictures or symbols.

NEW SECTION

WAC 246-361-065 Sewage disposal. An operator
must:

(1) Provide sewage disposal systems in accordance with
local health jurisdictions.

(2) Connect all drain, waste, and vent systems from
buildings to:

(a) Public sewers, if available; or

(b) Approved on-site sewage disposal systems that are
designed, constructed, and maintained as required in chapter
246-272 WAC, chapter 173-240 WAC, and local ordinances.

NEW SECTION

WAC 246-361-070 Electricity and lighting. (1) Gen-
eral electricity requirements.

(a) The operator must supply electricity to all dwelling
units, kitchen facilities, bathroom facilities, common areas,
and laundry facilities.

(b) Wiring and fixtures must be installed in accordance
with department of labor and industries regulations, chapter
19.28 RCW and local ordinances, and maintained in a safe
condition.

(2) Electricity requirements in tents.

(a) Each individual tent must have at least one separate
floor-type or wall-type convenience outlet. If the operator
provides a refrigerator in the tent, a dedicated outlet must be
provided for it.

(b) All electrical wiring and equipment installed in tents
must meet the requirements of WAC 296-46-100.

(c) All electrical appliances to be connected to the elec-
trical supply must meet the requirements for the load calcula-
tions as required by chapter 19.28 RCW.

(d) Electrical wiring exiting the tent to connect to the
GFI outside outlet must be placed in approved flexible con-
duit not to exceed six feet in length.

(e) All wiring located inside the tent must be placed in
conduit for protection and connected to a surface to secure
the wiring to prevent movement. Wiring must be located to
prevent tripping or safety hazards.

(f) Receptacles and lighting fixtures must be UL Listed
and approved by the department for use in the tent.

(3) General lighting requirements.

(a) The operator must provide adequate lighting suffi-
cient to carry on normal daily activities in all common use
areas.

(b) Laundry and toilet rooms and rooms where people
congregate must have at least one ceiling-type or wall-type
fixture. Where portable toilets are used, lighting require-
ments can be met by area illumination. .

(c) The operator must provide adequate lighting for safe
.passage for camp occupants to handwashing sinks and toilets.

(d) The operator must provide adequate lighting for
showers during hours of operation.
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Note: Lighting requirements may be met by natural or
artificial means.

(4) Lighting requirements in tents.

(a) Tents must have adequate lighting sufficient to carry
on all normal daily activities. For example: Three 100-watt
bulbs located at the top ridge of the frame and are UL Listed
or equivalent.

(b) Each tent must have at least one ceiling-type light
fixture.

(c) Food preparation areas, if located in the tent, must
have at least one lighting fixture located to provide task light-
ing over the food preparation area.

(d) Alternate lighting appliances must provide adequate
lighting. In addition, if using two or more propane, butane, or
white gas lighting appliances, a carbon monoxide monitor
must be provided and located not more than thirty inches
from the floor.

NEW SECTION

WAC 246-361-075 Tents. (1) Tents must provide
protection from the element.

(2) Structural stability and floors.

(a) Tents and their supporting framework shall be ade-
quately braced and anchored to prevent weather related col-
lapse. Documentation of the structural stability must be fur-
nished to the department.

(b) Floors must be smooth, flat, and without breaks or
holes to provide a hard, stable walking surface. Nonridged
flooring supported by grass, dirt, soil, gravel, etc., are not
acceptable. Floors that are constructed of wood or concrete
must comply with the building code, chapter 19.27 RCW or
temporary building code, chapter 296-359 WAC.

(c) Floor systems must prevent the entrance of snakes
and rodents.

(3) Flame-retardant treatments.

(a) The sidewalls, drops, and tops of tents shall be com-
posed of flame-resistant material or shall be treated with a
flame retardant in an approved manner.

(b) Floor coverings, which are integral to the tent, and
the bunting shall be composed of flame-resistant material or
shall be treated with a flame retardant in an approved manner
and in accordance with Uniform Building Code, Standard
31.1.

(c) All tents shall have a permanently affixed label bear-
ing the following information:

(i) Identification of tent size and fabric or material type;

(ii) For flame-resistant materials, the necessary informa-
tion to determine compliance with this section and National
Fire Protection Association Standard 701, Standard Methods
of Fire Tests for Flame-resistant Textiles and Films;

(iii) For flame-retardant materials, the date that the tent
was last treated with an approved flame-retardant;

(iv) The trade name and type of flame-retardant utilized
in the flame-retardant treatment; and

(v) The name of the person and firm that applied the
flame-retardant.

(4) Means of egress.
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(a) At least one door must lead to the outside of the tent
and the area designated for refuge must be accessible and
remain clear of storage materials or hazards.

(b) The door must not be obstructed in any manner and
must remain free of any material or matter where its presence
would obstruct or render the exit hazardous.

(c) If cooking facilities are provided in tents, the window
located opposite the door must have a means to open the win-
dow or provide an easily openable space, for example, by
means of a zipper which opens downward toward the floor.

(5) Floor area. The operator must:

(a) Provide at least seventy square feet of floor space for
one occupant and fifty square feet for each additional occu-
pant; and

(b) Provide at least fifty square feet of floor space for
each occupant in rooms used for sleeping purposes.

(6) Ceiling height.

(a) If the tent has a sloped ceiling, a ceiling height of at
least seven feet is required in fifty percent of the total area.

(b) No portion of the tent measuring less than six feet
from the flooring to the ceiling shall be included in any com-
putation of the minimum floor area.

(7) Windows and ventilation.

(a) Provide a window area equal to one-tenth of the total
floor area in each habitable room which opens one-half or
more directly to the outside for cross-ventilation which have
sixteen-mesh screens on all exterior openings.

(b) The windows must have weather-resistant flaps,
which will cover the window area and a means of fastening
the flaps to provide protection from the elements and allow
privacy for the occupants.

NEW SECTION

WAC 246-361-080 Recreation vehicles. The operator
must ensure that all recreational vehicles and/or park trailers
meet the requirements of chapters 296-150P and 296-150R
WAC.

NEW SECTION

WAC 246-361-090 Laundry facilities. An operator
must:

(1) Provide one laundry tray or tub or one mechanical
washing machine for every thirty persons.

(2) Provide facilities for drying clothes.

(3) Provide sloped, coved floors of nonslip impervious
materials with floor drains.

(4) Maintain laundry facilities in a clean and sanitary
condition.

NEW SECTION

WAC 246-361-095 Handwashing and bathing facili-
ties. An operator must:

(1) Provide one handwash sink for every six persons in
centralized facilities. Handwash sinks must be adjacent to
toilets.
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(2) Provide one showerhead for every ten persons in cen-
tralized facilities.

(3) Provide one "service sink” in each building used for
centralized laundry, handwashing, or bathing.

(4) Provide sloped, coved floors of nonslip impervious
materials with floor drains.

(5) Provide walls that are smooth and nonabsorbent to
the height of four feet. If partitions are used, they must be
smooth and nonabsorbent to the height of four feet.

(6) Provide all showers, baths, and shower rooms with
floor drains to remove wastewater.

(7) Provide cleanable, nonabsorbent waste containers.

(8) Maintain bathing and handwashing facilities in a
clean and sanitary condition, cleaned at least daily.

(9) Ensure shower facilities provide privacy from the
opposite sex and the public.

NEW SECTION
WAC 246-361-100 Toilet facilities. (1) General toilet

requirements. Operators must provide flush toilets or chem-

ical toilets. The department or health officer according to
requirements in chapter 246-272 WAC, must approve pit
privies. The operator must comply with the following:

(a) Flush toilets, chemical toilets, and urinals must not be
located in any tent.

(b) When chemical toilets are provided they must be:

(i) Located at least fifty feet from any dwelling unit or
food-handling facility;

(ii) Maintained by a licensed waste disposal company;
and

(iii) Comply with local ordinances.

(c) When urinals are provided:

(i) There must be one urinal or two linear feet of urinal
trough for each twenty-five men;

(ii) The floor from the wall and out at least fifteen inches
from the outer edge of the urinals must be constructed of
materials impervious to moisture;

(iii) The urinal must have an adequate water flush where
water under pressure is available; and

(iv) Urinal troughs are prohibited in pit privies.

(d) When pit privies are approved they must be:

(i) At least one hundred feet away from any dwelling
unit or food-handling facility; and .

(i1) Constructed to exclude insects and rodents from the
pit.

(2) Centralized toilet facilities. The operator must meet
the following requirements when centralized toilet facilities
are provided:

(a) Provide toilet rooms with:

(1) One toilet for every fifteen persons;

(ii) One handwashing sink for every six persons;

(iii) Either a window of at least six square feet opening
directly to the outside, or be satisfactorily ventilated; and

(iv) All outside openings screened with sixteen-mesh
material.

(b) Locate toilet rooms so that:

(i) Toilets are within two hundred feet of the door of each
dwelling unit; and
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(ii) No person has to pass through a sleeping room to

reach a toilet room.
| (c) Maintain toilets in a clean and sanitary condition,
cleaned at least daily.

(d) Provide each toilet compartment with an adequate
supply of toilet paper.

(e) When shared facilities will be used for both men and
women:

(i) Provide separate toilet rooms for each sex with a min-
imum of one toilet room for each sex;

(ii) Identify each room "men" and "women" with signs
printed in English and in the native language of the persons
occupying the camp, or identified with easily understood pic-
tures or symbols; and

(iil) Separate facilities by solid walls or partitions
extending from the floor to the roof or ceiling when facilities
for each sex are located in the same building.

NEW SECTION

" WAC 246-361-125 Cooking and food-handling facil-
ities. The operator must provide enclosed or screened cook-
ing and food-handling facilities for all occupants. Adequate
tables and chairs or seating must be provided for camp occu-
pants.

(1) If the operator provides cooking facilities in tents, the
operator must provide:

(a) An operable cook stove or hot plate with at least one
cooking surface for every four occupants;

(b) A sink with hot and cold running potable water under
pressure at each tent site;

(c) At least two cubic feet of dry food storage space per
occupant;

(d) Nonabsorbent, easily cleanable food preparation
counters situated off the floor;

" (e) Mechanical refrigeration conveniently located and
able to maintain a temperature of 45°F or below, with at least
one cubic foot of storage space per occupant; and

(f) Adequate ventilation for cooking facilities.

(2) If the operator provides common food-handling facil-
ities, the operator must provide:

(a) A room or building, adequate in size, separate from
any dwelling unit;

(b) No direct openings to living or sleeping areas from
the common food-handling facility;

(c) An operable cook stove or hot plate with at least one
cooking surface for every four occupants, or four cooking
surfaces for every two families;

(d) Sinks with hot and cold running potable water under
pressure;

(e) At least two cubic feet of dry food storage space per
occupant;

() Nonabsorbent, easily cleanable food preparation
counters situated off the floor;

(g) Conveniently located mechanical refrigeration able
to maintain a temperature of 45° F or below, with at least one

 cubic foot of storage space per occupant;

(h) Fire-resistant, nonabsorbent, nonasbestos, and easily
cleanable wall coverings adjacent to cooking areas;
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(i) Nonabsorbent, easily cleanable floors; and

(j) Adequate ventilation for cooking facilities.

(3) The operator must ensure that dining hall facilities
comply with chapter 246-215 WAC, Food service.

NEW SECTION

WAC 246-361-135 Cots, beds, bedding, and personal
storage. The operator must provide cots, beds or bunks for
each occupant, not to exceed the maximum occupancy
approved by the department or health officer.

(1) Beds or bunks must be furnished with clean mat-
tresses and maintained in a clean and sanitary condition.

(2) The operator must:

(a) Provide a minimum of twelve inches between each
cot, bed, or bunk and the floor; and

(b) Allow space to separate beds laterally and end to end
by at least thirty-six inches when single beds are used.

(3) When bunk beds are used the operator must:

(a) Allow space to separate beds laterally and end to end
by at least forty-eight inches; and

(b) Maintain a minimum space of twenty-seven inches
between the upper and lower bunks.

(4) Locate cots, beds, or bunks at least thirty inches or
more from cooking surfaces.

(5) The use of triple bunk beds is prohibited.

(6) The operator must provide suitable storage facilities
for clothing and personal articles in each tent.

NEW SECTION

WAC 246-361-145 First-aid and safety. The operator
must:

(1) Comply with chapters 15.58 and 17.21 RCW, chapter
16-228 WAC, chapter 296-307 WAC Part I and J, and pesti-
cide label instructions when using pesticides in and around
the camp.

(2) Prohibit, in the housing area, the use, storage, and
mixing of flammable, volatile, or toxic substances other than
those intended for household use.

(3) Provide readily accessible first-aid equipment.

(4) Ensure that a first-aid qualified person is readily
accessible to administer first-aid at all times.

(5) Store or remove unused refrigerator units to prevent
access by children.

NEW SECTION

WAC 246-361-155 Refuse disposal. The operator
must:

(1) Comply with local sanitation codes for removing
refuse from camp areas and disposing of refuse.

(2) Protect against rodent harborage, insect breeding,
and other health hazards while storing, collecting, transport-
ing, and disposing of refuse.

(3) Store refuse in fly-tight, rodent-tight, impervious,
and cleanable or single-use containers.

(4) Keep refuse containers clean.

(5) Provide a container on a wooden, metal, or concrete
stand within one hundred feet of each dwelling unit.
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(6) Empty refuse containers at least twice each week, and
when full.

NEW SECTION
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NEW SECTION

WAC 246-361-990 Fees for cherry harvest camps. (1)
License and survey fees. A cherry camp operator must sub-
mit to the department a license fee of twenty-five dollars and

~ anon-site survey fee as specified in Table 990.

WAC 246-361-165 Insect and rodent control. The
operator must take effective measures to prevent and control
insect and rodent infestation.

NEW SECTION

WAC 246-361-175 Disease prevention and control.
The operator must:

(1) Report immediately to the local health officer the
name and address of any individual in the camp known to
have or suspected of having a communicable disease.

(2) Report to the local health officer or state board of
health:

(a) Suspected food poisoning;

(b) An unusual prevalence of fever, diarrhea, sore throat,
vomiting, or jaundice; or

(c) Productive cough, or weight loss is a prominent
symptom among occupants.

(3) Prohibit any individual with a communicable disease
from preparing, cooking, serving, or handling food, food-
stuffs, or materials in dining halls.

Note: The on-site survey fee for licensing includes four
surveys (one prior to camp being occupied, two while camp
is occupied, and one to verify the camp has been closed).

(2) Additional survey fees. An operator will be charged
an additional on-site survey fee for any follow-up surveys,
when the department determines additional on-site surveys
are necessary to confirm compliance with this chapter. The
additional survey will be one-half the cost of the on-site sur-
vey fee as stated in Table 990.

(3) Complaint investigation fees. Operators will be
charged for each on-site survey conducted by the department
when a complaint investigation results in the complaint being
found valid. This fee will be charged according to Table 990
for on-site survey.

(4) Water test fees. An operator will be directly billed
for each water sample collected by the department when the
operator has not submitted the water tests as required by
WAC 246-361-025 and 246-361-055.

(5) Refunds. The license and on-site survey fee may be
refunded when the operator submits:

(a) A written request to the department; and

(b) Provides documentation that the housing was not
occupied during the license period.

TABLE 990
NUMBER OF UNITS ON-SITE SURVEY FEE LICENSE FEE TOTAL
(includes cost of all survey types: Initial, annual, follow up,
complaint)
0 to 9 persons $45.00 $25.00 $70.00
10 to 50 persons 70.00 25.00 95.00
51 to 100 persons 100.00 25.00 125.00
101 to 150 persons 125.00 25.00 150.00
for each additional 50 persons 125.00+ 25.00

over 150 add $25

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-001 Purpose and ((seepe)) applicabil-
ity. ((61—)—'Fhw-ehepter-eeﬂfa+ﬂs-

[88]

$25.00 for each 50 persons

ehapter—SQ%O—-R@-W—Mebﬂe—Heme—I:mdkafdJFeﬂeﬁ{—Aet-))
(1) Purpose. This part is adopted by the Washington state
department of health to implement the provisions of chapter
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70.114A RCW and establish minimum health and safety

requirements for temporary worker housing.
(2) Applicability.
(a) This chapter applies only to operators of temporary

worker housing. Qperators using tents within the cherry har-
vest season_must refer to WAC 296-307-16300, Part L1, or

chapter 246-361 WAC.
(b) Operators with ten or more occupants are required to

be licensed under this chapter. Operators with one or more

employees are required to comply with WISHA standards.

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-010 Definitions. For the purposes of

this chapter, the following words and phrases will have the
following meanings unless the context clearly indicates oth-

erwise:

(1) ((“Board—means—the—Washington—state—beard—of
health:

3 ’ 54 t R 5 o - .
6))) "Agricultural employee" means any person who
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(8) "Current certificate (first aid)" means a first-aid-

_ training certificate that has not expired.

(9) "Food-handling facility"
enclosed area for preparation of food.

(((e))) (10) "Dining hall" means a cafeteria-type eating
place with food furnished by and prepared under the direction
of the operator for consumption, with or without charge, by
occupants.

((4))) (11) "Common food-handling facility” means an
area designated by the operator for occupants to store, pre-
pare, cook, and eat their own food supplies.

((8))) (12) "Group A water system" means a public
water system and includes community and noncommunity
water systems.

(a) A community water system means any Group A
water system providing service to fifteen or more service
connections used by year-round residents for one hundred

eighty or more days within a calendar year, regardless of the
number of people, or regularly serving at least twenty-five

year-round (i.e., more than one hundred eighty days per year)
residents.

(b) A noncommunity water system means a Group A

water system that is not a community water system. Non-
community water systems are further defined as:

means a designated,

renders personal services to, or under the direction of, an
agricultural employer in connection with the employer’s agri-
cultural activity.

(2) "Agricultural employer" means any person engaged
in agricultural activity, including the growing. producing, or
harvesting of farm or nursery products, or engaged in the for-
estation or reforestation of lands, which includes, but is not
limited to, the planting, transplanting, tubing, precommercial
thinning. and thinning of trees and seedlings. the clearing,
piling, and disposal of brush and slash, the harvest of Christ-
mas trees, and other related activities. -

(3) "Building" means any structure used or intended to

be used for supporting or sheltering any use or occupancy
that may include cooking, eating, sleeping. and sanitation
facilities.

(4) "Department” means the Washington state depart-
ment of health. .

(&) (5) "Dwelling unit" means a shelter, building, or
portion of a building, that may include cooking and eating
facilities, which is: 4

(a) Provided and designated by the operator as either a
sleeping area, living area, or both, for occupants; and

(b) Physically separated from other sleeping and com-
mon-use areas.

((65))) (6) "Drinking fountain" means a fixture equal to a
nationally recognized standard or a designed-to-drain faucet
which provides potable drinking water under pressure.
"Drinking fountain" does not mean a bubble-type water dis-
penser.

(652 i othorizati hied

. T N
(7) "First aid qualified” means that the person holds a

current certificate of first-aid training from the American Red

Cross_or another course with equivalent content or hours.

(i) Nontransient (NTNC) water system that provides ser-
vice opportunity to twenty-five or more of the same nonresi-
dential people for one hundred eighty or more days within a
calendar year.

(ii) Transient (TNC) water system that serves:

(A) Twenty-five or more different people each day for

sixty or more days within a calendar year:
(B) Twenty-five or more of the same people each day for

sixty or more days, but less than one hundred eighty days
within a calendar year; or

(C) One thousand or more people for two or more con-

secutive days within a calendar year.

(13) "Group B water system" means a public water sys-
tem: Constructed to serve less than fifteen residential ser-
vices regardless of the number of people; or constructed to

serve an average nonresidential population of less than
twenty-five per day for sixty or more days within a calendar

year: or any number of people for less than sixty days within
a calendar year.

(14) "Habitable room" means a room or space in a struc-
ture with a minimum seven-foot ceiling used for living,
sleeping, eating. or cooking. Bathrooms, toilet compart-
ments, closets, halls, storage or utility space, and similar
areas are not considered habitable space.

(15) "Health officer" means the individual appointed as
such for a local health department under chapter 70.05 RCW
or appointed as the director of public health of a combined
city-county health department under chapter 70.08 RCW.

€0))) (16) "Livestock” means horses, cows, pigs, sheep,
goats, poultry, etc.
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(17) "Livestock operation” means any place. establish-
ment, or facility consisting of pens or other enclosures in
which livestock is kept for purposes including, but not lim-
ited to, feeding, milking, slaughter, watering, weighing, sort-
ing, receiving, and shipping. L.ivestock operations include,
among other things, dairy farms. corrals, slaughterhouses,
feedlots, and stockyards. Operations where livestock can
roam on a pasture over a distance may be treated as outside
the definition.

(18) "MSPA" means the Migrant and Seasonal Agricul-
tural Worker Protection Act (96 Stat. 2583; 29 U.S.C. Sec.
1801 et seq.).

((@1)) (19) "Occupant” means a temporary worker or a
person who resides with a temporary worker at the housing
site.

((E2))) (20) "Operator” means a person holding legal
title to the land on which temporary worker housing is
located. However, if the legal title and the right to possession
are in different persons, "operator" means a person having the
lawful control or supervision over the temporary((-))worker
housing.

((683))) (21) "Operating license” means a document
issued annually by the department or ((eentraeted)) health
officer authorizing the use of temporary((-))worker housing.

((649))) (22) "Recreational park trailers” means a trailer-
type unit that is primarily designed to provide temporary liv-
ing quarters for recreational, camping, or seasonal use, that
meets the following criteria:

(a) Built on a single chassis, mounted on wheels;

(b) Having a gross trailer area not exceeding 400 square
feet (37.15 square meters) in the set-up mode; and
(c) Certified by the manufacturer as complying with

ANSI A119.5.

(23) "Recreational vehicle” means a vehicular type unit
primarily designed as temporary living quarters for recre-
ational camping. travel, or seasonal use that either has its own
motive of power or is mounted on, or towed by, another vehi-
cle. Recreational vehicles include: Camping trailers, fifth-
wheel trailers. motor homes, travel trailers, and truck camp-
ers, but does not include pickup trucks with camper shells,

canopies, or other similar coverings.
(24) "Refuse” means solid wastes, rubbish, or garbage.

((@3))) (25) "Temporary worker” means ((a-pefsen)) an
agricultural employee employed intermittently and not resid-
ing year-round at the same site.

((€+6))) (26) "Temporary((-))worker housing” or "hous-
ing" means a place, area, or piece of land where sleeping
places or housing sites are provided by an agricultural
employer for his or her agricultural employees or by another
person, including a temporary((-))worker housing operator,
who is providing such accommodations for employees for
temporary, seasonal occupancy((-end-inelsdes—tabereamps-
uader REW-76-54-110)).

(D)) (27) "WISHA" means the Washington Industrial
Safety and Health Act, chapter 49.17 RCW, administered by
the Washington state department of labor and industries.
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AMENDATORY SECTION (Amending WSR 96-01-084,
filed 12/18/95, effective 1/1/96)

WAC 246-358-025 Operating license. The operator:

)] ((An—epefatef—shaH—neﬂfy—&xe—dep&mﬂen{—er—een-
tracted-health-officer-t0)) Must request ((Heensure)) a license
from the department of health or health officer when:

(a) Housing consists of:

(i) Five or more dwelling units;

(i) Any combination of dwelling units, or spaces that
house ten or more occupants; ((er))

(b) Compliance with MSPA requires ((}ieensure)) a
license: or

(c) Construction_of camp buildings requires a license
under chapter 246-359 WAC, Temporary worker housing
construction standard.

(2) ((An—eperater—shall)) Must apply for an operating
license at least forty-five days prior to either the use of hous-
ing or the expiration of an existing operating license by sub-
mitting to the department or ((eentracted)) health officer:

(a) A completed application on a form provided by the
department or ((eentraeted)) health officer;

b) Prgof ((ef—s&&sfa'efefy—fes&ﬂts—ef—e—baefeﬁelegie&l

water-gquality-test-as-required-by-WAC246-358-055(2)-er
proofhousing-is-conneeted-to-a-eommunity)) water system is
current with all water tests required by chapter 246-290 or
246-291 WAC; and

(c) A fee as specified in WAC 246-358-990.

(3) ((An-eperater)) Will receive an operating license for
the maximum number of occupants as determined by WAC
246-358-029 when:

(a) The application requirements from subsection (2) of
this section are met;

(b) The housing is in _compliance with this chapter as
demonstrated by:

(i) A licensing survey completed by the department; or

(i) A self-survey completed by the operator and
approved by the department; and

(c) The operator follows the corrective action plan estab-
lished by the department if existing housing does not meet all

(4) May allow the use of housing without a renewed
license when all of the following conditions exist:

(a) The operator applied for renewal of an operating
license in accordance with subsection (2) of this section at
least forty-five days before occupancy, as evidenced by the
post mark;

(b) The department or ((eentraeted)) health officer has
not inspected the housing or issued an operating license;

(c) Other local, state, or federal laws, rules, or codes do
not prohibit use of the housing; and

(d) The operator provides and maintains housing in com-
pliance with this chapter.

((&D-An-operator-shall:

) (5) Must post the operating license in a place
readily accessible to ((weskers:)) occupants of the housing,

(1)) (6) Must notify the department or ((eentraeted))
health officer ((in—the-event)) of a transfer of ownership((z
and)),
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((¢2))) (7) Must cooperate with the department or ((eor-
traeted)) health officer during on-site inspections.

246-08-WAE))

NEW SECTION

WAC 246-358-027 Requirements for self-survey pro-
gram. If a licensed operator meets the requirements provided
in this section, then the operator may participate in the self-
survey program. This means an operator is allowed to con-
duct a self-survey for two years. On the third year the depart-
ment will conduct an on-site verification survey to assure
compliance with this chapter and determine if the temporary
worker housing still meets the requirements of the self-sur-
vey program.

(1) To be in the self-survey program the operator must:

(a) Meet the requirements of WAC 246-358-025;

(b) Not have had any valid complaints;

(c) Have had two consecutive years without any defi-
ciencies or very minor deficiencies (for example one or two
screens torn, missing a few small trash cans, etc.); and

(d) Be recommended by the health surveyor.

(2) For a licensed operator to remain in the self-survey
program the licensed operator must:

(a) Continue to comply with subsection (1) of this sec-
tion;

(b) Continue to not have any deficiencies or very minor
deficiencies; and

(c) Not have a change in ownership.

(3) When licensed temporary worker housing changes
ownership, the new licensed operator must comply with the
requirements of subsection (1) of this section before being
eligible to be on the self-survey program.

NEW SECTION

WAC 246-358-029 Maximum housing occupancy. (1)
The maximum occupancy for operator-supplied housing will
be based on: _

(a) The square footage of the housing facility; and

(b) The number of bathing, food handling, handwashing,
laundry, and toilet facilities.

(2) The maximum occupancy for worker-supplied hous-
ing will be based on:

(a) The number of spaces designated for worker-sup-
plied housing by the operator; and

(b) The number of bathing, food handling, handwashing,
laundry, and toilet facilities in excess of those facilities
required for operator-supplied housing.

NEW SECTION

WAC 246-358-040 Variance and procedure. Condi-
tions may exist in operations that a state standard will not
have practical use. The director of the department of labor
and industries may issue a variance from the requirements of
the standard when another means of providing equal protec-
tion is provided. The substitute means must provide equal

WSR 99-23-109

protection in accordance with the requirements of chapter
49.17 RCW and chapter 296-350 WAC, variances.

Applications for variances may be reviewed and investi-
gated by the department of labor and industries and the
department of health, Variances granted will be limited to
the specific case or cases covered in the application and may
be revoked for cause. The variance shall remain prominently
posted on the premises while in effect.

Variance application forms may be obtained from the
Department of Labor and Industries, P.O. Box 44625, Olym-
pia, Washington 98504-4625 or the Department of Health,
P.O. Box 47852, Olympia, Washington 98504-7852, upon
request. Requests for variances from safety and health stan-
dards shall be made in writing to the director or the assistant
director, Department of Labor and Industries, P.O. Box
44625, Olympia, Washington 98504-4625. (Reference RCW
49.17.080 and 49.17.090.)

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-045 ((reecation-and-meaintenanee:))
Temporary worker housing sites. ((H-An-eperatorshalt

and-otherrefuse:))
to prevent a health or safety hazard and it is:

(1) Adequately drained and any drainage from and
through the housing must not endanger any domestic or pub-
lic water supply:

(2) Free from periodic flooding and depressions in which

water may become a nuisance:
(3) At least two hundred feet from a swamp, pool. sink

hole, or other surface collection of water unless there is a

mosquito prevention program for those areas;

(4) Large enough to prevent overcrowding of necessary
structures. The principal housing area for sleeping and for
food preparation and eating must be at least five hundred feet
from where livestock are kept: and

(5) The grounds and open areas surrounding the shelters
must be in a clean and sanitary condition.

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-055 Water supply. ((Ar)) The operator
((shal)) must:
(1) Provide a water system that is:
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(a) Approved as a Group A public water system in com-

pliance with chapter 246-290 WAC or provide proof the tem-
porary worker housing receives water from an approved

Group A public water system;: or

(b) Approved as a Group B water system in compliance
with chapter 246-291 WAC,

Note: A "same farm exemption" applies to a public
water system serving only one single-family residence and a
system with four or fewer connections all of which serve res-
idences on the same farm.

If your system has fifteen or more connections, regard-
less of the population, it is a Group A water system.

Avg. of lessthan  Avg. of 25 or
25 people more people
Atleast 60days or Group B Group A TNC
more
59 days or less Group B Group B

- With)) for drinking, cooking, bathing, and laundry
purposes.

Note: An "adequate water supply" means the storage
capacity of the potable water system must meet the require-
ments of ASHRAE 1999 Applications Handbook. chapter 48,
Water Systems.

(3) Ensure that the distribution lines ((eapable-efsupply-
ing)) are able to maintain the working pressure of the water
piping system at ((rermal-operating-pressures—to-all-fixtures

meets-the-requirements-WAC246-200-310;)) not less than
fifteen pounds per square inch after allowing for friction and
other pressure losses. _

(4) Provide hot water with a temperature of not less than
105 degrees Fahrenheit that does not exceed 120 degrees

Fahrenheit for handwashing, bathing, and laundry purposes.
(5) When water is not piped to each dwelling unit, pro-

vide cold, potable, running water under pressure ((if-ef))
within one hundred feet of((5)) each dwelling unit((z)),

(6) When water sources are not available in each individ-
ual dwelling unit, provide one or more drinking fountains for
each one hundred occupants or fraction thereof ((#-water

under-pressureis-available;
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€1)). Prohibit the use of common drinking cups or con-
tainers from which water is dipped or poured((;-and-commen
drinking-eupsi-and)).

((68Y)) (7) When water is unsafe for drinking purposes
and accessible to occupants, post a sign by the source reading
"DO NOT DRINK. DO NOT USE FOR WASHING. DO NOT USE FOR
PREPARING FOOD." printed in English and in the native lan-

guage of the persons occupying the housing or marked with
easily-understood pictures or symbols.

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-065 Sewage disposal. ((An-operator
shatk

by-the-jurisdietional-ageney-)) The operator must:

(1) Provide sewage disposal systems in accordance with
local health jurisdictions.

(2) Connect all drain, waste, and vent systems from
buildings to:

(a) Public sewers, if available; or

(b) Approved on-site sewage disposal systems_that are
designed. constructed, and maintained as required in chapter
246-272 WAC, chapter 173-240 WAC, and local ordinances.

NEW SECTION

WAC 246-358-070 Electricity and lighting. The oper-
ator must ensure that:

(1) Electricity is supplied to all dwelling units, kitchen
facilities, shower/bathroom facilities, common areas, and
laundry facilities.

(2) All electrical wiring and electrical equipment in a
camp must meet the electric standards of applicable building
codes.

(3) Each habitable room in a camp has at least one ceil-
ing-type light fixture and at least one separate floor-type or
wall-type convenience outlet.

(4) Laundry, shower rooms, toilet rooms and rooms
where people congregate have at least one ceiling-type or
wall-type fixture.

(5) General lighting and task lighting is adequate to carry
on normal daily activities.

(6) Adequate lighting for safe passage for camp occu-
pants to handwashing sinks and toilets.

Note: Lighting requirements may be met by natural or
artificial means.

(7) Wiring and fixtures are installed in accordance with
department of labor and industries regulations, chapter 19.28
RCW and local ordinances, and maintained in a safe condi-
tion.
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AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-075 ((Censtruetion)) Building
requirements and maintenance. ((An-operatorshall:

o £l | . o thiscel ) An
operator must: v
(1) Construct buildings to provide protection against the

elements and comply with the State Building Code, chapter
19.27 RCW or the Temporary worker housing construction

standard, chapter 246-359 WAC, applicable state and local

WSR 99-23-109

ordinances. codes, regulations. and this chapter. Any shelter
meeting these requirements is acceptable.

(2) Identify each dwelling unit and space used for shelter
by posting a number at each site.

(3) Maintain buildings in good repair and sanitary condi-

tion

(4) Provide exits that are unobstructed and remain free of
any material or matter where its presence would obstruct or
render the exit hazardous.

(5) Provide at least seventy square feet of floor space for
the first occupant and at least fifty square feet of floor space
for each_additional occupant in each dwelling unit.

(6) Provide a ceiling height of at least seven feet for each
habitable room. If a building has a sloped ceiling. no portion
of the room measuring less than six feet from the finished
floor to the finished ceiling will be included in any computa-
tion of the minimum floor space.

(7) Provide each room used for sleeping purposes with at
least fifty square feet of floor space for each occupant.

(8) Provide floors in_accordance with the State Building
Code. chapter 19.27 RCW. or the Temporary. worker housing
construction standard, chapter 246-359 WAC, that are tightly
constructed and in good repair.

(9) Ensure wooden floors are at least one foot above
ground-level. or meet the requirements in the State Building
Code, chapter 19.27 RCW or chapter 246-359 WAC.,

(10) Provide habitable rooms that have:

(a) Windows covering a total area equal to at least one-
tenth of the total floor area and at least one-half of each win-
dow can be opened to the outside for ventilation; or

(b) Mechanical ventilation in accordance with applicable
ASHRAE standards.

(11) Provide sixteen-mesh screening on all exterior

openings and screen doors with self-closing devices.

(12) Install all heating, cooking. and water heating
equipment according to state and local ordinances, codes, and
regulations and maintain in a safe condition.

(13) Provide adequate heating equipment if habitable
rooms, including bathrooms. are used during cold weather.

(14) Ensure that all recreational vehicles or park trailers

meet the requirements of chapter 296-150P or 296-150R
WAC,

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-090 Laundry facilities. ((An-eperator
hall e laundeyfacilitiesineluding:
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o Acd lootricalceili "

FO°F-during-eold-weather:)) An operator must:

(1) Provide one laundry tray or tub or one mechanical

washing machine for every thirty persons.

(2) Provide facilities for drying clothes.
(3) Provide sloped. coved floors of nonslip impervious

materials with floor drains.
(4) Maintain laundry facilities in a clean and sanitary
condition.

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-095 ((Bathing-and)) Handwashing
and_hgﬂnng facilities. (((-}-)-A-n-epefater—shaﬂ-

)) An perator must:
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(1) Provide one handwash sink for each family dwelling
unit or for every six persons in centralized facilities. Hand-
wash sinks must be adjacent to toilets.

‘21 Provide one showerhead for each family dwelling
unu: .1 for every ten persons in centralized facilities.

(3) Provide one "service sink" in each building used for
centralized laundry, hand washing, or bathing,

(4) Provide sloped. coved floors of nonslip impervious
materials with floor drains.

(5) Ensure shower room walls are smooth and nonabsor-
bent to the height of four feet. If used, partitions must be
smooth and nonabsorbent to the height of four feet.

(6) Provide all showers, baths, or shower rooms with
floor drains to remove wastewater.

(7) Provide cleanable, nonabsorbent waste containers.

(8) Maintain centralized bathing and handwashing facil-
ities in a clean and sanitary condition, cleaned at least daily.

(9) Ensure shower facilities provide privacy from the

opposite sex_and the public.

10) An operator providing bathing or handwashin
facilities in family dwelling units must meet the requirements
in subsection (1) and (2) of this section, and_request occu-
pants to maintain bathing and handwashing facjlities in a
clean and sanitary condition,

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-100 Toilet facilities. (((1)-Fhe-operator
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| €2)-An—operator providing lee“"“. Hzed “’;k’l‘. fae"‘.‘*es,

b)R . Hotfacilitios
elean-and-sanitary-eondition:)) (1) General toilet require-

ments. Operators must provide water flush toilets unless

chemical toilets or pit privies are specifically approved by the
department or health officer according to requirements in

chapter 246-272 WAC and ensure the following:

(a) Flush toilets, chemical toilets, and urinals must not be
located in any sleeping room. dining room, or Kitchen.

(b) When chemical toilets are approved, they must be:

(i) Located at least fifty feet from any dwelling unit or
food handling facility:

(i) Maintained by a licensed waste disposal company:
and

(iii) Comply with local ordinances.

(c) When urinals are provided:

(i) There must be one urinal or two linear feet of urinal

trough for each twenty-five men;

(ii) The floor from the wall and out at least fifteen inches
from the outer edge of the urinals must be constructed of
materials impervious to moisture;

(iii) Urinals must have an_adequate water flush where
water under pressure is available: and

(iv) Urinal troughs are prohibited in pit privies.

(d) When pit privies are approved they must be:

(i) At least one hundred feet away from any sleeping
room. dining room, lunch area, or kitchen: and

(ii) Constructed to exclude insects and rodents from the

pit.

(2) Centralized toilet facilities. The operator must meet
the following requirements when centralized toilet facilities
are provided:

(a) Provide toilet rooms with:

WSR 99-23-109

(i) One toilet per fifteen persons:

(ii) One handwashing sink for every six persons;

(iii) Either a window of at least six square feet opening
directly to the outside, or be satisfactorily ventilated; and

(iv) All outside openings screened with sixteen-mesh

material.

(b) Locate toilet rooms so that:

(i) Toilets are within two hundred feet of the door of each
sleeping room; and

(ii) No person has to pass through a sleeping room to
reach a toilet room.

(c) Maintain toilets in a clean and sanitary condition,
cleaned at least daily.

(d) Provide each toilet compartment with an adequate
supply of toilet paper.

(e} When shared facilities will be used for both men and
women:

(i) Provide separate toilet rooms for each sex with a min-
imum of one toilet room for each sex;

(ii) Identify each room for "men” and "women" with
signs printed in English and in the pative language of the per-
sons occupying the camp, or identified with easily under-
stood pictures or symbols; and

(iii) _Separate facilities by solid walls or partitions
extending from the floor to the roof or ceiling when facilities
for each sex are located in the same building.

(3) Individual family/unit dwelling toilet requirements.
If providing flush toilets in individual cabins, apartments, or
houses, the operator must:

(a) Provide one toilet for each individual family dwelling
unit or fifteen persons.

(b) Provide one handwashing sink for each six persons.
The sink must be located in the toilet room or immediately
adjacent.

(c) Provide a window of at least six square feet opening
directly to the outside, or be satisfactorily ventilated.

(d) Ensure all outside openings screened with sixteen-
mesh material.

(e) Ensure toilet facilities are cleaned prior to occupancy

and request occupants to maintain the facilities in a clean and
sanitary condition.

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-125 Cooking and food-handling facil-
ities. ((Anoperator-shall-previde-enelosed-eeoking—and
foodhandlinefacilities forall .
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te)yProvide-thirtyfooteandles—of-light-measured—thirty
inehesfrom-the-fleor:)) The operator must provide enclosed
or screened cooking and food-handling facilities for all occu-
pants.
(1) If cooking facilities are located in dwelling units, the
operator must provide:
(a) An operable cook stove or hot plate with at least one
cooking surface for every two occupants;
(b) A sink with hot and cold running potable water under
pressure;
(c) At least two cubic feet of dry food storage space per
occupant;
d) Nonabsorbent, easil
counters situated off the floor;
e) Mechanical refrigeration conveniently located and

able to maintain a temperature of forty-five degrees Fahren-
heit or below, with at least two cubic feet of storage space per
occupant;

cleanable food preparation
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(f) Fire-resistant, nonabsorbent, nonasbestos, and easily
cleanable wall coverings adjacent to cooking areas;

(g) Nonabsorbent, easily cleanable floors; and

(h) Adequate ventilation for cooking facilities.

2) In common food-handling facilities, the operator
must provide:

(a) A room or building, adequate in size, separate from
any sleeping quarters:

(b) No direct openings to living or sleeping areas from

the common food-handling facility;
(c) An operable cook stove or hot plate with at least one

cooking surface for every four occupants, or four cooking

surfaces for every two families;

(d) Sinks with hot and cold running potable water under
pressure;

(e) At least two cubic feet of dry food storage space per

occupant;
Nonabsorbent, easil

counters situated off the floor:;
Mechanical refrigeration conveniently located and

able to maintain a temperature of forty-five degrees Fahren-
heit or below, with at least two cubic feet of storage space per
occupant;

(h) Fire-resistant, nonabsorbent, nonasbestos, and easily
cleanable wall coverings adjacent to cooking areas;

(i) Nonabsorbent, easily cleanable floors; and

(1) Adequate ventilation for cooking facilities,

(3) The operator must ensure that centralized dining hall

facilities comply with chapter 246-215 WAC, Food service.

cleanable food preparation

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-135 Cots, beds, and bedding and per-
sonal storage. ((A®)) The operator ((shal)) must:

(1) Provide beds, cots, or bunks furnished with clean
mattresses in good condition for the maximum occupancy
approved by the department or ((eentracted)) health officer
for operator-supplied housing((;)).

(2) ((Bnsure)) Maintain bedding, if provided by the oper-
ator, ((#8)) in_a clean and ((meinteined-in—a)) sanitary condi-
tion((3)).

(3) Provide a minimum of twelve inches between each
bed or bunk and the floor((2)).

(4) (When-single-beds-are-used)) Separate beds laterally
and end to end by at least thirty-six inches((s

€59)) when ((bunl)) single beds are used:

(a) Separate beds laterally and end to end by at least
forty-eight inches;

(b) Maintain a minimum space of twenty-seven inches
between the upper and lower bunks; and

(c) Prohibit triple bunks((+end)).

((€63)) (3) Provide storage facilities for clothing and per-
sonal articles in each room used for sleeping.

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-145 ((Health)) First aid and safety.
((An)) The operator ((shah)) must:
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(1) Comply with chapters 15.58 and 17.21 RCW, chapter
16-228 WAC, chapter 296-307 WAC, Parts I and J, and pes-
ticide label instructions when using pesticides in and around
the housing((s)).

(2) Prohibit, in the housing area, the use, storage, and
mixing of flammable, volatile, or toxic substances other than
those intended for household use((3)).

(3) Provide readily accessible first-aid equipment

(¢
WAEC)).

(4) Ensure that a person trained to administer first aid is
readily accessible at all times(()).

(5) ((€er

¢63)) Store or remove unused refrigerator units to prevent
access by children((;-and

. i buildings)).

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-155 Refuse disposal. ((A#)) The opera-
tor ((skall)) must:

(1) ((Establish-and-maintain—a-refuse-disposal-system;))
Comply with local sanitation codes for removing refuse from

housing areas and disposing of refuse.
(2) Protect against rodent harborage, insect breeding,

and other health hazards while storing, collecting, transport-
ing, and disposing of refuse((3)).

(3) Store refuse in fly-tight, rodent-tight, impervious,
and cleanable or single-use containers((3)).

(4) Keep refuse containers clean((;)).

(5) Provide a container on a wooden, metal, or concrete
stand within one hundred feet of each dwelling unit ((end
spaees)).

(6) Empty refuse containers at least twice each week, and
when full((

ing-is-elosed-for-the-season-to-prevent-arnuisanee)).

AMENDATORY SECTION (Amending Order 326B, filed
1/12/93, effective 2/12/93)

WAC 246-358-165 ((Redent-and)) Insect and rodent

control. ((Anoperator-shall-take-rreasures-neeessary-to-eon-
trol-rodents—and-inseets+n-and-aroundthe-housing:)) The

operator must take effective measures necessary to prevent

and control insect and rodent infestation.

AMENDATORY SECTION (Amending WSR 96-02-014,
filed 12/21/95, effective 1/1/96)

WAC 246-358-175 Disease prevention and control.
((An)) The operator ((sheH)) must:
(1 «

€2))) Report immediately to the local health officer((:
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€))) the name and address of any ((eeeupant)) individual
in the camp known to have or suspected of having ((an-infee-
ttous-of)) a communicable disease((3)).

((>-Any-ease-of)) (2) Report to the local health officer
or state board of health:

(a) Suspected food poisoning; ((and

e-Any)) (b) Unusual prevalence of ((any—ilness—in
whieh)) fever, diarrhea, sore throat, vomiting, or jaun-
dice(())ior

(c) Productive cough, or weight loss is a prominent
symptom among occupants((;)).

(3) Prohibit any individual with a communicable disease
from preparing, cooking, serving, or handling food, food-
stuffs, or materials in dining halls((s

4 Establish-rules-and-inform-eceupants-of theirrespen-

: ed-te ;
iee)). e
REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-358-020
WAC 246-358-030
WAC 246-358-140
WAC 246-358-600

Exemptions.
Department authority.
Use of tents.

Cherry harvest camps—
Applicability.

WAC 246-358-610 Cherry harvest camps—

Licensing.

WAC 246-358-620 Cherry harvest camps—
Transitional compliance

schedule.

WAC 246-358-630 Cherry harvest camps—
Location of camp area and

camp management plan.

WAC 246-358-640 Cherry harvest camps—Ade-
quate lighting, electricity and

alternative power.

WAC 246-358-650 Cherry harvest camps—
Bathing, toilet and hand-

washing areas.

WAC 246-358-660 Cherry harvest camps—Per-

sonal storage.

WAC 246-358-670 Cherry harvest camps—Cold

food storage areas.

WAC 246-358-680 Cherry harvest camps—Food
storage and preparation

arcas.

Proposed

PROPOSED
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children’s Administration)

[Filed November 23, 1999, 11:43 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 97-

14-073.
Title of Rule:

Title of Rule

Summary of Changes

388-155-010 Definitions

Adds definition of American Indian child.

388-155-100 Activities
and routines

Allow the child.
Offer a balance between interactive and pas-
sive activities.

388-155-110 Learning
and play materials

The child shall be able to make choices with-
out adult assistance among age-appropriate
materials.

388-155-120 Provider-
child interactions

Honoring the child in care and his or her race,
religion, abilities, and family structure.
Continuous visual or auditory contact, so that
the provider is aware of children’s activities at
all times, including rest periods and evening
care.

388-155-130 Behavior
management and disci-
pline

Prohibits use of highchair or infant seat for
disciplinary purposes

388-155-150 Evening
and nighttime care
(major changes for
homes regularly offer-
ing evening and night-
time care)

Special arrangements for bathing as needed.

Individual bedding appropriate for overnight
sleeping.
Appropriate night wear and individual toi-
letry items for each child.
Separate dressing and sleeping areas for boys
and girls six years and older and demonstrat-
ing a need for privacy.
Provider must maintain staff-child ratios dur-
ing sleeping | } submit a pl licen-

ion -bei

i leepin i
Vi p " veni
-time c

388-155 -165 Transporta-
tion

Provider must keep a first aid kit, health his-
tory, emergency medical consent for each
child in the vehicle while transporting the
child.

388-155-170 Parent com-
munication

Policy and health care plan combined. Health
care plan now called Health Care Practices.

388-155-230 Medication
management

Class II narcotics, such as Ritalin, must be
kept locked.

Provider may have a policy of not giving
medication unless a child has a recognized
special need/disabling condition requiring
medication.

388-155-270 Care of
young children

Nonabsorbent pad, large enough to position
child’s upper body and buttocks on the pad for
diaper changing.

Do away with bumper pads in cribs (latest
information shows bumper pads can contrib-
ute to SIDS deaths).

Infants must be put to sleep in a position con-
sistent with American Academy of Pediatrics
recommendations.

Proposed
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388-155-280 General
safety, maintenance and
site

Keeping the premises free from pests etc.,
using the least toxic method available, and
notifying children’s parents of chemical
usage. -
Guns or firearms must be kept in locked stor-
age.

No toxic substances stored with food prod-
ucts, must be stored inaccessible to children.
Any pet or animal demonstrating aggressive
behavior must be inaccessible to children in
care.

Wheeled baby walkers are prohibited.
Trampolines and rebounders are prohibited.

388-155-290 Water
safety

Adequate cover or barrier must be in place to
prevent the child access at all times to heated
tubs, whirlpools, spas, tanks, or similar equip-
ment,

Five foot non-climbable fence with gates
locked when not in use is required around
water hazards.

388-155-310 First-aid

Must take first aid supplies in transportation

supplies vehicles and on field trips.
388-155-320 Outdoor Fence must be at least forty-eight inches high.
play area

388-155-340 Toilets,
handwashing sinks, and
bathing facilities

Delete: make the bathing facility inaccessible
to the child.

388-155-350 Laundry

Delete: maintain access to laundry facilities
(we concluded that everybody has access one
way or another!) and delete making laundry
equipment inaccessible to the child.

Add: store soiled laundry inaccessible to the
child, and laundry supplies must be stored
inaccessible to the child.

388-155-360 Nap and
sleep equipment

Combine mat and cot in wording. Cot must
be of a material which can be cleaned with a
detergent solution, disinfected, and allowed
to air dry.

388-155-410 Special
requirements regarding
American Indian children

Licensee must, in consultation with the par-
ent, develop social services resources.... The
licensee may coordinate with tribal....staff.

388-155-490 Reporting
of circumstantial changes

Report of a person moving in and out of the
household.

388-155-500 Posting
requirements

A department-issued final notice of penalty.

388-155-600 Occupancy
restrictions (rewording
only, no change in

intent)

“Shall" changed to "must" throughout.

Purpose: These are the WAC which govern family home
child day care. The WAC needs to be reviewed every two
years. This was a major rewrite involving stakeholders,
licensors, Department of Health, Fire Marshal, and other
interested parties. The entire WAC was reviewed in light of
the governor’s regulatory reform. We did a survey to deter-
mine possible costs to providers and a cost-benefit analysis
has been completed.

Statutory Authority for Adoption: RCW 74.15.030.
Statute Being Implemented: RCW 74.15.030.

Summary: Increase quality and safety of children in
licensed home child care. Health and safety rules such as no
wheeled walkers, no trampolines, five foot high fence around
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swimming pools, making dangerous pets inaccessible to chil-
dren, storage of firearms.

Reasons Supporting Proposal: New rules will increase
safety of children in care and quality of care to children.

Name of Agency Personnel Responsible for Drafting
and Implementation: Leslie Edwards-Hill, P.O. Box 45700,
Olympia, WA 98504-5700, (360) 902-8041; and Enforce-
ment: Division of Licensed Resource, Office of Child Care
Policy.

Name of Proponent: Department of Social and Health
Services, governmental. '

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Explanation of rule, its purpose, and anticipated
effects: Chapter 388-155 WAC describes rules for family
child day care homes. Adds "American Indian Child" to def-
initions. Expands upon requirements for evening and night-
time care. Combines parent policy and health care plan.
States that providers must use the least toxic means possible
for keeping the premises pest free and must notify parents in
advance. Wheeled baby walkers and trampolines are prohib-
ited. First-aid supplies must be carried in the car. There must
be adequate barriers to prevent access to hot tubs and spas.
There must be a five foot fence around a pool or body of
water. Firearms must be in locked storage.

Proposal Changes the Following Existing Rules:
Changes are described above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The small business eco-
nomic impact statement was not prepared because the costs
imposed were minor.

RCW 34.05.328 applies to this rule adoption. These are
significant legislative rules because they interpret significant
provisions of the law through delegated legislative authority;
subject to a violator to a penalty or a sanction; change
requirements for issuing/suspending/revoking a license;
adopt new policy; and significantly amend a policy or regula-
tory program. A cost/benefit analysis has been prepared. To
request a copy contact the staff person above.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on January 25, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by January 14, 2000, phone (360) 664-6094, TTY (360)
664-6178, e-mail wallpg @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by January 25, 2000.

Date of Intended Adoption: February 28, 2000.

November 16, 1999

Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

Reviser’s note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 00-01 issue of the Register.
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WSR 99-24-036
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed November 23, 1999, 3:14 p.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
15-127.

Title of Rule: WAC 458-20-228 Returns, remittances,
penalties, extensions, interest, stay of collection.

Purpose: This rule discusses the interest and penalties
that are imposed by law when a taxpayer fails to correctly or
timely pay a tax liability. It also discusses the circumstances
under which the law allows the department of revenue to
waive interest or penalties.

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: RCW 82.32.045,
[82.32].050, [82.32].080, [82.32].090, [82.32].105,
[82.32).200 and 82.08.050, with respect to the penalty
imposed for a buyer failing to remit sales tax to the seller.

Summary:  Taxpayers are responsible for being
informed about the applicable tax laws and to correctly and
timely report their tax liability. This rule explains the interest
and penalties imposed by law when a taxpayer fails to cor-
rectly or timely pay a tax liability, and describes how pay-
ments are applied to a liability that includes interest and/or
penalties. The department is authorized to waive interest or
penalties in some situations. The rule provides examples of
circumstances qualifying for a waiver of interest or penalties,
and explains how a taxpayer may request a waiver.

Reasons Supporting Proposal: To incorporate recent
statutory changes, including provisions of chapter 149, Laws
of 1996, chapter 54, Laws of 1997, chapter 157, Laws of
1997, and chapter 277, Laws of 1999.

Name of Agency Personnel Responsible for Drafting:
Pat Moses, 711 Capitol Way South, Suite #303, Olympia,
WA, (360) 902-7111; Implementation: Claire Hesselholt,
711 Capitol Way South, Suite #303, Olympia, WA, (360)
753-3446; and Enforcement: Russell Brubaker, 711 Capitol
Way South, Suite #303, Olympia, WA, (360) 586-0257.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule discusses the responsibility of taxpayers to
timely pay their tax liabilities, and the acceptable methods of
payment. The rule explains the statutory due dates for per-
sons remitting combined excise tax returns on either a
monthly, quarterly, or annual basis. It discusses the interest
and penalties that are imposed by law when a taxpayer fails to
correctly or timely pay a tax liability, and the department’s
authority to waive interest or penalties. The rule provides
examples of qualifying circumstances for the waiver of inter-
est and/or penalties, as well as circumstances that do not
qualify. Itdescribes how the taxpayer may request an interest
and/or penalty waiver. The rule also explains the conditions
under which the department will stay collection procedures
for certain tax liabilities.

Proposed
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Proposal Changes the Following Existing Rules: This is
a revision to an existing rule, WAC 458-20-228 Returns,
remittances, penalties, extensions, interest, stay of collection.
This rule is being revised to incorporate recent statutory
changes, including chapter 149, Laws of 1996, chapters 54
and 157, Laws of 1997, and chapter 277, Laws of 1999.

The department held a CR-102 public hearing for a pro-
posed revised Rule 228 on June 8, 1999. The rule now being
proposed includes the following changes:

(1) Subsection (5)(e) identifies the use by a Washington
resident of an out-of-state address to register property (e.g.,
automobiles), the willful failure to remit sales taxes collected
from customers, and the alteration of documentation (e.g., a
purchase invoice) to reduce the amount of tax owing as
actions generally considered to be evasion.

(2) Chapter 277, Laws of 1999, is incorporated into sub-
section (5)(e). This legislation provides a rebuttable pre-
sumption of a tax deficiency and intent to avoid and evade tax
in limited circumstances when a person has registered or
licensed property (e.g., a motor vehicle) in another state to
avoid payment of taxes (e.g., use tax).

(3) Subsection (9)(b) explains that per RCW 82.32.105
the penalty for the late payment of a tax return may be waived
if the taxpayer had timely filed and remitted payment on all
tax returns due for a period of twenty-four months immedi-
ately preceding the return. Subsection (9)(b)(i)(B) has been
revised to provide that if a registered taxpayer has been in
business less that twenty-four months, the taxpayer is eligible
for the waiver if any previous tax returns were timely filed
and paid.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the rule and
the proposed amendments do not impose any requirements or
burdens upon small businesses that are not already specifi-
cally required by statute.

RCW 34.05.328 does not apply to this rule adoption.
This is not a significant legislative rule. It is an interpretive
rule that as defined in RCW 34.05.328 (5)(c)(ii).

Hearing Location: Evergreen Plaza Building, 2nd Floor

Conference Room, 711 Capitol Way, Olympia, WA, on Jan-

uary 5, 2000, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Ginny
Dale no later than ten days before the hearing date, TDD 1-
800-451-7935, or (360) 586-0721.

Submit Written Comments to: Pat Moses, Department
of Revenue, P.O. Box 47467, Olympia, WA 98504-7467, fax
(360) 664-0693, by January 5, 2000, e-mail patm @dor.wa. +

gov.
Date of Intended Adoption: January 15, 2000.
November 23, 1999
Claire Hesselholt
Rules Manager
Legislation and Policy Division
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AMENDATORY SECTION (Amending WSR 92-03-025,
filed 1/8/92, effective 2/8/92)

WAC 458-20-228 Returns, remittances, penalties,
extensions, interest, stay of collection. (1) Introduction.

((Foxpaye

€23)) This rule discusses the responsibility of taxpayers
to timely pay their tax liabilities, and the acceptable methods
of payment. It discusses the interest and penalties that are
imposed by law when a taxpayer fails to correctly or timely
pay a tax liability. It also discusses the circumstances under
which the law allows the department of revenue (department)
to waive interest or penalties.

Washington’s tax system is based largely on_voluntary

compliance. Taxpayer’s have a legal responsibility to
become _informed about applicable tax laws, to register with

the department, to seek instruction from the department. to
file accurate returns. and to pay their tax liability in a timely
manner (chapter 82.32A RCW, Taxpayer rights and respon-
sibilities). The department has instituted a taxpayer services
program to provide taxpayers with accurate tax-reporting
assistance and instructions. The department staffs local dis-
trict offices, maintains a toll-free question and information
phone line (1-800-647-7706), provides information and
forms on the Internet (http:/dor.wa.gov), and conducts free
public workshops on tax reporting. The department also pub-
lishes notices, interpretive statements, and rules discussing
important tax issues and changes.

(2) Returns. A "return” is defined as any document a
person is required to file by the state of Washington in order
to satisfy or establish a tax or fee obligation which is admin-
istered or collected by the department, and that has a statuto-
rily defined due date. RCW 82.32.090(8).

(a) Returns and payments are to be filed with the depart-
ment by every person liable for any tax which the department
administers and/or collects, except for the taxes imposed
under chapter 82.24 RCW (Tax on cigarettes), which are col-
lected through sales of revenue stamps. Returns must be
made upon forms, copies of forms, or by other means, pro-
vided or accepted by the department. The department pro-
vides tax returns upon request or when a taxpayer opens an
active tax reporting account. Tax returns are generally

[100]
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mailed to all registered taxpayers prior to the due date of the
tax. However, it remains the responsibility of the taxpayers
to_timely request a return if one is not received, or to other-
wise insure that their return is filed in a timely manner.

(b) Taxpayers whose accounts are placed on an "active
nonreporting"” status do not automatically receive a tax return
and must request a return if they no longer qualify for this
reporting status. (See WAC 458-20- 101, Tax registration, for
an explanation of the active nonreporting status.)

(c) Consumers that are not required to register with the
department and obtain a tax registration endorsement (see

subsection (2)(a)) may be required to pay use tax directly to
the department if they have purchased items without paying
Washington’s sales tax. Use tax returns are available from
the department at any of the local district offices, by fax, or
through the Internet. The interest and penalty provisions of
this rule mav apply to delinquent use tax liabilities, and
unregistered consumers should refer to WAC 458-20-178
(Use tax) for an explanation of their tax reporting responsibil-
ities.

(3) Method of payment. Payment ((ef-the-taxes)) may
be made by cash, check, cashier’s check, money order, ((e£))
and in certain cases by electronic funds transfers, or other

electronic means approved by the department.

(a) Payment by cash ((must)) should only be made at an
office of the department ((ef revenue)) to ensure that the pay-
ment is safely received and properly credited.

(b) Payment ((ef-tax)) may be made by uncertified bank
check, but if ((eny-sueh)) the check is not honored by the
((bank)) financial institution on which it is drawn, the tax-
payer ((sheH)) remains liable for the payment of the tax ((and

)). as well as any applicable interest and
penalties. RCW 82.32.080. The department may refuse to
accept any check which, in its opinion, would not be honored
by the ((bark)) financial institution on which ((sueh)) that
check is drawn ((%mi}ﬁmﬂee%d—by—aﬂy-eheek

appheab}e-peﬂa-lﬂes)) f the department refuses a check fo

this reason the taxpayer remains liable for the tax due, as well
as any applicable interest and penalties.

(c) The law requires that certain taxpayers pay their taxes
through electronic funds transfers. The department ((efseve-

aue-will-inferm)) notifies taxpayers who are required to pay
their taxes in this manner, and can explain how to set up the

electronic funds transfer process. (See WAC 458-20-22802
on electronic funds transfers.)

(@) (4) Due dates. ((For-monthiy-reporting-taxpayers;

iﬂg—{he—ﬁngq-&&ﬁeFef—Ghe‘yeﬂf—ﬁfe'dﬂe‘eﬂ%&)) RCW
82.32.045 provides that payment of the taxes due with the
combined excise tax return must be made monthly and within
twenty-five days after the end of the month in which taxable
activities occur, unless the department assigns the taxpayer a
longer reporting frequency. Payment of taxes due with

returns covering a longer reporting frequency are due on or
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before the last day of the month following the period covered
by the return. (For example, payment of the tax liability for a
first quarter tax return is due on April 30th.) WAC 458-20-
22801 (Tax reporting frequency—Forms) explains the
department's procedure for assigning a quarterly or annual
reporting frequency.

(a) If the date for ((filing-the)) payment of the tax due on
a tax return falls upon a Saturday, Sunday, or legal holiday,

the filing shall be considered timely if performed on the next
business day. ((See)) RCW 1.12.070 and 1.16.050.

(b) The postmark date as shown by the post office can-
cellation mark stamped on the envelope will be considered
((as)) conclusive evidence by the department in determining
if a tax return or payment was timely ((maHed-by-the—tax-
payer)) filed or received. RCW 82.32.080. It is the responsi-
bility of the taxpayer to mail the tax return or payment suffi-
ciently in advance of the due date to assure that the postmark
date is timely.

((€4))) Refer to WAC 458-20-22802 (Electronic funds
transfer) for more information regarding the electronic funds
transfer process, due dates, and requirements.

(5) Penalties. Various penalties may apply as a result of
the failure to correctly or accurately compute the proper tax
liability, or to timely pay the tax. Separate penalties may
apply and be cumulative for ((Jate-paymentfatlure-to-follow
speeifie-written-instruetions;or-evasion)) the same tax. Inter-
est may also apply if any tax has not been paid when it is due,
as explained in subsection (7) of this rule. Penalties apply as
follows.

(a) Late payment of a return, If the tax due on areturn
is not ((filed)) paid by the due date, a ((5%)) five percent pen-
alty will apply; a ((38%)) ten percent penalty will apply if the
((return-is-not-filed-within-30-days-ef)) tax due is not paid on
or before the last day of the month following the due date;
and a ((20%)) twenty percent penalty will apply if the ((return
is-still- delinquent60-days-from)) tax due is still not paid on or
before the last day of the second month following the due
date. The minimum penalty for late payment is five dollars.
RCW 82.32.090(1).

(i) The department may refuse to accept any return
which is not accompanied by ((a-femittanee)) payment of the
tax shown to be due ((thereon,and-if)) on the return. If the

return_is not accepted, the taxpayer ((shal-be-deemed)) is
considered to have failed or refused to file ((a)) the return((;

aiiésha-]-l—be—s&b;eet—te—the—abeve—peﬂﬂ*ﬂéﬁ)) RCW 82.32.080.

If the tax return is accepted without payment and payment is
not made by the due date, the late penalties will apply ((untit
the-tax-is-paid)).

(ii) ((Iphe—aggfegewef—penames—fer—faﬂufe—ﬁe-fﬂ&&
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payment of return penalty is imposed if a person engages in a
taxable business activity in Washington without voluntarily
registering with the department. The department will con-
sider a person to have voluntarily registered if. prior to con-
tact by the department, that person contacts any other agency
or entity participating in the unified business identifier (UBI)
program and properly completes and submits a master appli-
cation for the purpose of obtaining a UBI number, unless the
person has:

(A) Collected retail sales tax from customers and failed
to pay it to the department; or

(B) Engaged in fraud with respect to reporting their tax
liabilities or other tax requirements: or

C) Engaged in taxable business activities during a
period of time in which their previously open tax reporting
account has been closed and the person has failed to reopen
the account and report their tax liability prior to being con-

tacted by the department; or

(D) Engaged in unreported taxable business activities
after their tax registration account was placed in an active-
nonreporting_status and the person has failed to notify the
department that they no longer qualify for that status prior to
being contacted by the department. The active-nonreporting
status allows taxpayers, under certain conditions, to engage
in business activities subject to the Revenue Act without hav-
ing to file combined excise tax returns with the department.
One of the conditions for qualifying for the active-nonreport-
ing status is that the taxpayer may not incur a tax liability.
The late payment of return penalty will be imposed if any tax
due from unreported business activities is not paid by the due

dates used for taxpayers that are on an annual reporting basis.

(b) Late pavment of an assessment. An additional pen-

alty of ten percent of the tax due will be added to any taxes
assessed by the department if payment of the taxes assessed

is not received ((by-the-department)) by the due date specified
in the notice, or any extension ((thereef)) of that due date.

The minimum for this penalty is five dollars.

82.32.090(2).
(c) Issuance of a warrant. If the department ((may

t3sue)) issues a tax warrant ((if)) for the collection of any fee,

tax, increase, or penalty ((er-any-pertion-thereof-is-not-paid
within-fifteen-days-after-it-beeomes-due—If a-warrantis

issued;—a-penalty-will-be-added)), an additional penalty will
immediately be added in the amount of five percent of the

amount of the tax due, but not less than ten dollars. RCW
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82.32.090(3). Refer to WAC 458-20-217 for additional

information on the application of warrants and tax liens,

(d) ((Negligenee-penalty-)) Disregard of specific writ-
ten instructions, If the department finds that all or any part
of a deficiency resulted from the disregard of specific written
instructions as to reporting of tax liabilities, ((the-department
will-edd-a)) an additional penalty of ten percent of the addi-
tional tax found due will be imposed because of the failure to
follow the instructions. RCW 82.32.090(4).

(i) The taxpayer will be considered ((as-having)) to have
disregarded specific written instruction when the department
((efrevenue)) has informed the taxpayer in writing of its tax
obligations and specifically advised the taxpayer that failure
to act in accordance with those instructions may result in this
penalty being imposed. The specific written instructions may
be given as a part of a tax assessment, audit, determination, or
closing agreement. The penalty may be applied only against
the taxpayer ((te-whem)) given the specific written instruc-
tions ((were-given)). However, the taxpayer will not be con-
sidered ((as-having)) to have disregarded the instructions if
the taxpayer has appealed the subject matter of the instruc-
tions and the department has not issued its final instructions
or decision.

(i) The penalty will not be applied if the taxpayer has
made a good faith effort to comply with specific written
instructions.

(¢) Evasion ((penalty)). If the department finds that all
or any part of the deficiency resulted from an intent to evade
the tax due, a penalty of fifty percent of the additional tax
found to be due shall be added. RCW 82.32.090(5). The eva-
sion penalty is imposed when a taxpayer knows a tax liability
is due but attempts to escape detection or payment of the tax
liability through deceit, fraud, or other intentional wrongdo-

ing. An intent to evade does not exist where a deficiency is
the result of an honest mistake, miscommunication, or the

lack of knowledge regarding proper accounting methods.
With the exception of the circumstances under which the law
provides for a rebuttable presumption (see (e)(iii) of this sub-
section), the department has the burden of showing the exist-

ence of an intent to evade a tax liability through clear, cogent
and convincing evidence.

(i) To the extent that the evasion involved only specific
taxes, the evasion penalty will be added only to those taxes.
The evasion penalty will not be applied to those taxes which
were inadvertently underpaid. For example, if ((it-is-found))
the department finds that the taxpayer intentionally under-
stated the purchase price of equipment in reporting use tax
and also inadvertently failed to collect or remit the sales tax
at the correct rate on retail sales of merchandise, the evasion
penalty will be added only to the use tax deficiency and not

the sales tax.

(1_1) ((AFHmeS-R—ﬂmrbeﬂeeessef?-feFthedegaﬁmenm
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@i1))) The following is a nonexclusive list of actions that

are generally considered to establish an intent to evade a tax
liability. This list should only be used as a general guide. A

determination of whether an intent to evade exists may be
ascertained only after a review of all the facts and circum-
stances.

(A) The use of an out-of-state address by a Washington
resident to register property to avoid a Washington excise or
use tax, when at the time of registration the taxpayer does not
reside at the out-of-state address on a more than temporary
basis. Examples of such an address include, but are not lim-
ited to. the residence of a relative, mail forwarding or post
office box location, motel, campground. or vacation prop-
erty;

(B) The willful failure of a seller to remit retail sales

taxes collected from customers to the department of revenue;

and

(C) The alteration of a purchase invoice or misrepresen-
tation of the price paid for property (e.g.. a used vehicle) to
reduce the amount of tax owing.

(ii1) Effective July 25. 1999. RCW 82.32.090(5) pro-
vides a rebuttable presumption of a tax deficiency and intent
to avoid_and evade tax in limited circumstances. Chapter
277, Laws of 1999. This rebuttable presumption applies if
the Washington state patrol finds that a person has registered
or licensed a motor vehicle, an aircraft, a watercraft, a trailer
or a camper in another state to avoid the payment of taxes
imposed by chapter 82.48 RCW (Aircraft excise tax), chapter
82.49 RCW (Watercraft excise tax), or chapter 82.12 RCW
(Use tax).

The rebuttable presumption is limited to situations where
a person receives a written notice from the state patrol advis-
ing them that a penalty is due pursuant to RCW 46.16.010
(2)(a), 47.68.255, 82.48.020, 82.49.010. or 88.02.118, and
either:

(A) Timely makes a written application to the state patrol
for a review of the assessed penalty, and the state patrol finds
that the person failed to properly register or license a motor
vehicle, an aircraft, a watercraft. a trailer, or a camper: or

(B) Fails to timely make a written application to the state
patrol for a review of the assessed penalty.

(f) Misuse of resale certificates. Any buyer who uses a
resale certificate to purchase items or services without pay-
ment of sales tax, and who is not entitled to use the certificate
for the purchase. will be assessed a penalty of fifty percent of
the tax due. RCW 82.32 291, The penalty can apply even if
there was no intent to evade the payment of the tax. For more
information concerning this penalty or the proper use of a
resale_certificate, refer to WAC 458-20-102 (Resale certifi-
cates).

i The department
may assert an additional ten percent penalty against a buyer
who has failed to pay the seller the retail sales tax on taxable

purchases. if the department proceeds directly against the
buyer for the payment of the tax. This penalty is in addition
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to any other penalties or interest prescribed by law. RCW
82.08.050.

identifier (UBI) number. If a person who is liable for any
fee or tax imposed by chapters 82.04 through 82,27 RCW
contracts with another person or entity for work subject to

chapter 18.27 RCW (Electricians and electrical installations)
or chapter 19.28 RCW (Registration of contractors), that per-
son must obtain and preserve a record of the UBI number of
the person or entity performing the work. A person failing to

do so is subject to the public works contracting restrictions in
RCW 39.06.010 (Contracts with unregistered or unlicensed

contractors prohibited). and a penalty determined by the
director, but not to exceed two hundred and fifty dollars.

RCW 82.32.070 (1)(b).

Dependmg on the cucumstances of a pamcular delmguent
tax liability, the law_may impose multiple penalties on the
same tax liability. The law does provide a limited number of
restrictions on imposing multiple penalties.

(a) The aggregate of the penalties imposed for the late
payment of a return, the late payment of an assessment. and
issuance of a warrant (see subsection (5)(a) through (c) of this
rule) may be applied against the same tax, but may not exceed

a total of thirty-five percent of the tax due, or twenty dollars,
whichever is greater. This thirty-five percent penalty limita-
tion does not prohibit or restrict full application of other pen-
alties authorized by law, even when they are applied against
the same tax. RCW 82.32.090(6).

(b) The department may impose either the evasion pen-
alty (subsection (5)(e)) or the penalty for disregarding spe-

cific written instructions((;-as-approptiate-in-its-epinion))
(subsection (5)(d)), but may not impose both penalties on the

same tax ((whneh—ts—feuﬁd-ie-be-due))

€Y)) RCW 82.32.090(7). The department also_will not

impose the penalty for the misuse of a resale certificate (sub-
section (5)(f) in combination with either the evasion penalty
or the penalty for disregarding specific written instructions
on the same tax.

(7) Interest. The department ((efrevenue)) is ((gener-
ally)) required by law to add interest to assessments for tax
deficiencies and overpayments. RCW 82.32.050. Interest

((atse)) applies to ((penaities)) taxes only. (Refer to WAC
458-20-229 for a discussion of interest as it relates to refunds
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and WAC 458-20-230 for a discussion of the statute of limi-
tations as applied to interest.)

(a) For tax liabilities arising before January 1, 1992,
interest will be added at the rate of nine percent per annum
from the last day of the year in which the deficiency is
incurred until the date of payment, or December 31, 1998,

whichever comes first. Any interest accrued on these liabili-
ties after December 31, 1998, will be added at the annual

variable interest rates described in subsection (7)(e). RCW
82.32.050. - ‘
(b) For tax llabllmes arising after December 31, 1991,

((unti-the-date-of payment)) and before January 1, 1998,
interest will be added ((m-t-h—t-he—f&te-ef—mtefest—bemg—vaﬂ—

able)) at the annual variable interest rates described in_sub-

section (7)(e). from the last day of the year in which the defi-
ciency is incurred until the date of payment.

(c) For interest imposed after December 31, 1998, inter-
est will be added from the last day of the month following
each calendar year included in a notice, or the last day of the
month following the final month included in a notice if not
the end of the calendar year, until the due date of the notice.
However. for 1998 taxes only, interest may not begin to
accrue any earlier than February 1, 1999, even if the last
period included in the notice is not at the end of calendar year
1998. If payment in full is not made by the due date of the
notice. additional interest will be due until the date of pay-

ment. The rate of interest continues at the annual variable
interest ratcs descrlbed in subsection (7)(e). RCW 82.32.050.

visions apply, Assume’that a tax assessment is issued with a

due date of June 30, 2000. The assessment includes periods
from Janu 1. 1997, through September 30, 1999,

(i) For calendar year 1997 tax, interest begins January 1.
1998, (from the last day of the year). When the assessment is

issued the interest is computed through June 30, 2000, (the
due date of the assessment).

(ii) For calendar year 1998 tax. interest begins February
1. 1999, (from the last day of the month following the end of
the calendar year). When the assessment is issued interest is
computed through June 30, 2000, (the due date).

(iii) For the 1999 tax period ending with September 30,
1999, interest begins November 1. 19 from the last day of
the month following the last month included in the assess-
ment period). When the assessment is issued interest is com-
puted through June 30, 2000, (the due date).

(iv) Interest will continue to accrue on any portion of the
assessed taxes which remain unpaid after the due date, until
the date those taxes are paid.

(e) The annual variable interest rate ((efinterest)) will be
an average of the federal short-term rate as defined in 26
U.S.C. Sec. 1274(d) plus two percentage points. The rate will
be computed by taking an arithmetical average to the nearest
percentage point of the federal short-term rate, compounded
annually, for the months of January, April, July, and October
of the immediately preceding calendar year as published by
the United States Secretary of the Treasury. The interest rate
will be adjusted on the first day of January of each year.

((eyFhefelowingare-examples-of how-the-interest pro-
vistons-apply-
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&i)) (f) If the assessment contains tax deficiencies in
some years and overpayments in other years with the net dif-
ference being a tax deficiency, the interest rate for tax defi-
ciencies will also be applied to the overpayments. (Refer to
WAC 458-20-229 for interest on refunds.)

(t67)) (8 icati iabili
The department will apply taxpayer payments first to interest,
next to penalties, and then to the tax, without regard to any
direction of the taxpayer. RCW 82.32.080.

. (a) In applying a partial payment to a tax assessment, the
payment will first be applied against the oldest tax liability.
For purposes of RCW 82.32.145 (Termination, dissolution,
or abandonment of corporate business—Personal liability of
person in control of collected sales tax funds). it will be
assumed that any payments applied to the tax liability will be
first applied against any retail sales tax liability. For exam-
ple. an audit assessment is issued covering a period of two
years, which will be referred to as "YEAR 1" (the earlier
year) and "YEAR 2" (the most recent year). The tax assess-
ment includes total interest and penalties for YEAR 1 and
YEAR 2 of five hundred dollars, retail sales tax of four hun-
dred dollars for YEAR 1, six hundred dollars retail sales tax

for YEAR 2, two thousand dollars of other taxes for YEAR 1,
and seven thousand dollars of other taxes for YEAR 2. The

order of application of any payments will be first against the
five hundred dollars of total interest and penalties, second
against the four hundred dollars retail sales tax in YEAR 1.
third against the two thousand dollars of other taxes in YEAR
1. fourth against the six hundred dollars retail sales tax of
YEAR 2. and finally against the seven thousand dollars of
other taxes in YEAR 2.

(9) Waiver or cancellation of penalties. ((The-depart-
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taxpayerof the tax hability-)) RCW 82.32.105 authorizes the

department to waive or cancel penalties under limited cir-
cumstances.

(@) Ci lances beyond the con f the taxpayer
The department will waive or cancel the penalties imposed
under chapter 82.32 RCW upon finding that the underpay-
ment of the tax. or the failure to pay any tax by the due date,
was the result of circumstances beyond the control of the tax-
paver. Refer to WAC 458-20-102 (Resale certificates) for
examples of circumstances which are beyond the control of
the taxpayer specifically regarding the penalty for misuse of
resale certificates found in RCW 82.32.291.

(i) A request for a waiver or cancellation of penalties
((must-be-ndtetterfermand)) should contain all pertinent
facts and be accompanied by such proof as may be available.
The taxpayer bears the burden of establishing that the cir-

cumstances were beyond its control and directly caused the

late payment. The request should be made in the form of a
letter: however, verbal requests may be accepted and consid-

ered. Any petition for ((eaneeHation)) correction of assess-
ment submitted to the department’s appeals division for
waiver of penalties must be made within the period for filing
under RCW 82.32.160 (within thirty days after the issuance
of the original notice of the amount owed or within the period
covered by any extension of the due date granted by the

department)((—ta-all-sueh-eases-the-burdenof proving-the
faets-is-upon-the-taxpayer:

))). and must be in writing, as explained in WAC 458-

20-100 (Appeals, small claims and settlements). Refund
requests must be made within the statutory period.

(ii) The circumstances beyond the control of the taxpayer
must actually cause the late payment. Circumstances beyond
the control of the taxpayer are generally those which are
immediate, unexpected, or in the nature of an emergency.
Such circumstances result in the taxpayer not having reason-
able time or opportunity to obtain an extension of the due
date or otherwise timely file and pay. Circumstances beyond
the control of the taxpayer include, but are not necessarily
limited to, the following.

(A) The return payment was ((filed)) mailed on time but
inadvertently ((meiled)) sent to another agency.

((G-The-delinqueney-was-due-te)) (B) Erroneous writ-

ten information given to the taxpayer by a department officer
or employee caused the delinquency. A penalty generally will
not be waived when it is claimed that erroneous oral informa-
tion was given by a department employee. The reason for not
cancelling the penalty in cases of oral information is because
of the uncertainty of the facts presented, the uncertainty of
the instructions or information imparted by the department
employee, ((e)) and the uncertainty that the taxpayer fully
understood the information ((reeeived)) given. Reliance by
the taxpayer on incorrect advice received from the taxpayer’s
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legal or accounting representative is not a basis for cancella-
tion of ((the)) a penalty.

((@iD)) (C) The delinquency was directly caused by
death or serious illness of the taxpayer, or ((his)) amember of
the taxpayer’s immediate family(GertHness-er-death-ef-his

)

the-filing-date)). The same circumstances apply to the tax-
payer’s accountant or other tax preparer, or their immediate
family. This situation is not intended to have an indefinite
application. A death or serious illness which denies a tax-
payer reasonable time or opportunity to obtain an extension
or to otherwise arrange timely filing and payment is a circum-

stance eligible for penalty waiver.
((6¥Y)) (D) The delinquency was caused by the unavoid-

able absence of the taxpayer or key employee, prior to the fil-
ing date. "Unavoidable absence of the taxpayer" does not

include absences because of business trips, vacations, person-
nel turnover, or terminations.

((63)) (E) The delinquency was caused by the destruc-
tion by fire or other casualty of the taxpayer’s place of busi-
ness or business records.

(&) (F) The delinquency was caused by an act of
fraud, embezzlement. theft, or conversion on the part of the
taxpayer's employee or other persons contracted with the tax-
payer, which the taxpayer could not immediately detect or
prevent, provided that reasonable safeguards or internal con-

trols were in place. See subsection (9)(a)(iii)}(E).
(G) The taxpayer, prior to the time for filing the return,

made timely application to the Olympia or district office((in
witing;)) for proper forms and ((these)) the forms were not
furnished in sufficient time to permit the completed return to
be paid before its ((delinquent)) due date. In this circum-
stance, the taxpayer kept track of pending due dates and rea-
sonably fulfilled its responsibility by timely requesting

replacement returns from the department.
(iii) The following are examples of circumstances that

are generally not considered to be beyond the control of the
taxpayer and will not qualify for a waiver or cancellation of
penalty:

(A) Financial hardship;

(B) A misunderstanding or lack of knowledge of a tax
liability;

(C) The failure of the taxpayer to receive a tax return
form., EXCEPT where the taxpayer timely requested the form
and it was still not furnished in reasonable time to mail the
return and payment by the due date, as described in subsec-
tion (9)(a)(11)(G)., above:

(D) Registration of an account that is not considered a
voluntary registration, as described in subsection (5)(a)(ii):

(E) Mistakes or misconduct on the part of employees or
other persons contracted with the taxpayer (not including
conduct covered in subsection (9)(a)(ii)(F). above); and

(F) Reliance upon_unpublished, written information
from the department that was issued to and specifically
addresses the circumstances of some other taxpayer.

(i - ; ’

Cvity-TFhe d.elmquensy Pe m'liy it E. Swatves €
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The late payment of return penalty (see subsection (5)(a)
above) may be waived either as a result of circumstances
beyond the control of the taxpayer (RCW 82.32.105(1) and
subsection (9)(a) of this rule) or after a twenty-four month
review of the taxpayer’s reporting history, as described

below.

(i) If the late payment of return penalty is assessed on a
return but is not the result of circumstances beyond the con-
trol of the taxpayer, the penalty will still be waived or can-
celed if the following two circumstances are satisfied:

(A) The taxpayer requests the penalty waiver for a tax
return which was required to be filed under RCW 82.32.045
(taxes reported on the combined excise tax return), RCW
82.23B.020 (oil spill response tax), RCW 82 27.060 (tax on
enhanced food fish). RCW 82.29A.050 (leasehold excise
tax), RCW 84.33.08 imber and forest lands Cw
82.14B.030 (tax on telephone access line use); and

(B) The taxpayer has timely filed and paid all tax returns
due for that specific tax program for a period of twenty-four
months_immediately preceding the period covered by the
return for which the waiver is being requested. RCW
82.32.105(2).

If a taxpayer has obtained a tax registration endorsement
with the department and has engaged in business activities
for a period less than twenty-four months, the taxpayer is eli-
gible for the waiver if the taxpayer timely filed and paid any
tax returns due for periods prior to the period covered by the
return for which the waiver is being requested. (See also
WAC 458-20-101 for more information regarding the tax
registration and tax reporting requirements.) This is the only
situation under which the department will consider a waiver
when the taxpaver has not timely filed and paid tax returns
covering an immediately preceding twenty-four month
period.

(i1) A return will be considered timely for purpose of the
waiver if there is no tax liability on it when it is filed. Also. a
return will be considered timely if any late payment penalties
assessed on it were waived or canceled due to circumstances
beyond the control of the taxpayer (see subsection (9)(a)).
The number of times penalty has been waived due to circum-
stances beyond the control of the taxpayer does not influence
whether the waiver in this subsection will be granted. A tax-
payer may receive more than one of the waivers in this sub-
section within a twenty-four month period if returns for more
than_one of the listed tax programs are filed, but no more than
one waiver can be applied to any one tax program in a
twenty-four month period.
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For example, a taxpayer files combined excise tax
returns as required under RCW 82.32.045. and timber tax
returns as required under RCW 84.33.086. This taxpayer
may qualify for two waivers of the late payment of return
penalty during the same twenty-four month period. one for
each tax program. If this taxpayer had an unwaived late pay-
ment of return penalty for the combined excise tax return dur-
ing the previous twenty-four month period, the taxpayer may
still qualify for a penalty waiver for the timber tax program.

(iii) The twenty-four month period reviewed for this
waiver is not affected by the due date of the return for which
the penalty waiver is requested. even if that due date has been
extended beyond the original due date.

For example, assume a taxpayer’s January 1999 return
has had the original due date of March 1st extended to April
30th. The return and payment are received after the April
30th extended due date. A penalty waiver is requested. Since
the delinquent return represented the month of January, 1999,

the twenty-four months which will be reviewed begin on Jan-
uary 1, 1997, and end with December 31, 1998, (the twenty-

four months prior to January, 1999). All of the returns repre-
senting that period of time will be included in the review.
The extension of the original due date has no effect on the
twenty-four month period under review.

(10) Waiver or cancellation of interest. The ((foHow-

ing-situations—wil-constitite-eireumstances-under-whieh-a

to-REW-82:32-050-will-be-eensidered-by-the)) department
will waive or cancel interest imposed under chapter 82.32
RCW only in the following situations:

(a) The failure to pay the tax prior to issuance of the
assessment was the direct result of written instructions given
the taxpayer by the department((=)); or

(b) The extension of the due date for payment of an
assessment was not at the request of the taxpayer and was for
the sole convenience of the department. RCW 82.32.105(3).

_ ((689)) (11) Stay of collection. (REW—82:32200-pro-
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€))) RCW 82.32.190 allows the department to initiate a

stay of collection, without the request of the taxpayer and
without requiring any bond, for certain tax liabilities when
they may be affected by the outcome of a question pending

before the courts (see subsection (11)(a) of this rule). RCW
82.32.200 provides conditions under which the department,
at its discretion, may allow a taxpayer to file a bond in order
to obtain a stay of collection on a tax assessment (see subsec-
tion (11)(b) of this rule). The department will grant a tax-
payer’s stay of collection request. as described in RCW
82.32.200, only when ((ivt—is—safisﬁed—aﬂd)) the department
determines that ((#)) a stay is in the best interests of the state
((te-do-se—Faetors-whieh-it-will-eonsiderin-making-this-deter-
minationnelude—The-existeree-of1)).

(a) Circumstances under which the department may con-
sider initiating a stay of collection without requiring a bond
(RCW 82.32.190) include, but are not necessarily limited to,
- the existence of the following

(i) A constitutional issue to be litigated by the taxpayer
the resolution of which is uncertain; ((2:))

(ii) A matter of first impression for which the department
has little precedent in administrative practice; ((ard-3:)) or

(iii) An issue affecting other similarly situated taxpayers
for whom the department would be willing to stay collection
of the tax.

(b) The department will give consideration to a request
for a stay of collection of an assessment (RCW 82.32.200) if:

(i) A written request for the stay is made prior to the due

date for payment of the assessment; and
(ii) Payment of any unprotested portion of the assess-

ment and other taxes due is made timely: and

(iii) The request is accompanied by an offer of a cash .

bond, or a security bond that is guaranteed by a specified
authorized surety insurer. The amount of the bond will gen-
erally be equal to the total amount of the assessment, includ-
ing any penalties and interest. However, where appropriate,
the department may require a bond in an increased amount
not to exceed twice the amount for which the stay is

requested.
(c) Claims of financial hardship or threat of litigation are

not grounds ((whieh-weuld)) that justify the granting of a stay
of collection. However, the department will consider a claim
of significant financial hardship as grounds for staying col-
lection procedures, but this will be done only if a partial pay-
ment agreement is executed and kept in accordance with the
department’s procedures and with such security as the depart-
ment deems necessary.
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(d) If the department grants a stay of collection, the stay
will be for a period of no longer than two calendar years from
the date of acceptance of the taxpayer request ((therefer)), or
thirty days following a decision not appealed from by a tribu-
nal or court of competent jurisdiction upholding the validity
of the tax assessed, whichever date occurs first. The depart-
ment may extend the period of a stay originally granted, but
only for good cause shown.

((69)) (e) Interest will continue to accrue against the
unpaid tax portion of a liability under stay of collection.
Effective January 1. 1997, the interest rates prescribed by
RCW 82.32.190 and 82.32.200 changed from nine percent
and twelve percent per annum, respectively, to the same pre-
determined annual variable rates as are described in_subsec-
tion (7)(e), above.

(12) Extensions. The department, for good cause, may
extend the due date for filing any return. Any permanent
extension more than ten days beyond the due date, and any
temporary extension in excess of thirty days, must be condi-
tional upon deposit by the taxpayer with the department of an
amount equal to the estimated tax liability for the reporting
period or periods for which the extension is granted. This
deposit is credited to the taxpayer’s account and may be
applied to the taxpayer’s liability upon cancellation of the
permanent extension or upon reporting of the tax liability
where a temporary extension of more than thirty days has
been granted.

The amount of the deposit is subject to departmental
approval. The amount will be reviewed from time to time,
and a change may be required at any time that the department
concludes that such amount does not approximate the tax lia-
bility for the reporting period or periods for which the exten-
sion was granted.

WSR 99-24-041
PROPOSED RULES
HOUSING FINANCE COMMISSION
[Filed November 24, 1999, 10:06 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
20-067.

Title of Rule: Private activity bond allocation.

Purpose: Provide procedures pursuant to which the com-
mission will distribute a portion of the state’s private activity
bond allocation among competing multifamily housing
projects.

Statutory Authority for Adoption: RCW 43.180.040(3).

Statute Being Implemented: RCW 43.180.050.

Summary: The proposed rules establish the commis-
sion’s procedures for distributing a portion of the state’s pri-
vate activity bond allocation among competing multifamily
housing projects.

Reasons Supporting Proposal: The proposed rule pro-
vides applicants to the commission’s private activity bond
allocation program with clear direction regarding the funda-
mental criteria by which private activity bond allocations will
be distributed by the commission.
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Paul Edwards, Deputy
Director, 1000 Second Avenue, Suite 2700, Seattle, WA
98104-1046, (206) 464-7139 ext. 118.

Name of Proponent: Washington State Housing Finance
Commission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: As noted above, the rules establish the fundamental
criteria and conditions a multifamily housing project must
satisfy to qualify to receive an allocation from the commis-
sion. The rule is intended to provide clear guidance for appli-
cants seeking a private activity bond allocation from the com-
mission.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Statement not required
under RCW 19.85.030(1) because proposed rule will not
impose "more than minor costs on businesses in an industry."

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Pursuant to subsection (5) of section
201, chapter 403, Laws of 1995, the statute does not apply to
this rule adoption. It is not an agency listed in subsection
(5)(a)(i), nor has it been voluntarily made applicable to the
agency as described in subsection (5)(a)(ii).

Hearing Location: Washington State Housing Finance
Commission, 1000 Second Avenue, 28th Floor, Seattle, WA
98104-1046, on January 27, 2000, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Paul
Edwards by January 18, 2000, (206) 464-7139.

Submit Written Comments to: Mr. Paul Edwards, Dep-
uty Director, 1000 Second Avenue, Suite 2700, Seattle, WA
98104-1046, fax (206) 587-5113, by January 26, 2000.

Date of Intended Adoption: January 27, 2000.

November 19, 1999
Paul R. Edwards

Deputy Director

NEW SECTION

WAC 262-01-140 Private activity bond allocation. (1)
Applicants for the commission’s portion of the state’s private
activity bond allocation shall submit a completed application
in the form prescribed by the commission and the required
application fee by the deadline set by the commission each
application round.

(2) As part of its application, each applicant shall demon-
strate to the commission’s satisfaction that it is ready to pro-
ceed with the financing of its project. ’

(3) In order to qualify to receive an allocation from the
commission, a project shall meet the requirements of the code
and shall be in compliance with local land-use, zoning and
permitting processes. To comply with the code, at minimum,
a project shall:

(a) Have:

(i) Twenty percent of the units set aside for individuals
whose income is fifty percent or less of area median gross
income; or
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(ii) Forty percent of the units set aside for individuals
whose income is sixty percent or less of area median gross
income;

(b) Be available for use by the general public;

(c) Be used on other than a transient basis;

(d) Include separate and complete facilities for living,
sleeping, eating, cooking and sanitation;

(e) Have been the subject of a public hearing.

(4) For the purposes of ranking projects and making allo-
cations, the commission will give weight to those projects
which, among other things:

(a) Promote the development of affordable housing in
underserved areas;

(b) Execute a regulatory agreement with the commission
having terms that exceed the minimum code requirement;

(c) Reserve units for special-needs populations;

(d) Preserve federally assisted projects as low-income
units;

(e) Have sought and received ﬁnéncial assistance from
federal, state or local governments;

(f) Opt to leverage the tax-exempt bonds with other
sources of funds including taxable bonds.

(5) As a condition of receiving an allocation, an owner
shall enter into a regulatory agreement with the commission,
in a form acceptable to the commission, which restricts the
use of the project for a period of time and which describes the
applicable commitments and covenants made by the owner.
The agreement shall be recorded as a restrictive covenant
running with the land.

(6) Upon receiving an allocation, an applicant shall pay
all required commission fees and comply with all applicable
requirements and deadlines. Failure to do so may result in
withdrawal of the allocation.

(7)(a) The commission may perform on-site inspections
of projects, interview residents, review residents’ applications
and financial information and review an applicant’s or an
owner’s books and records. The applicant or owner shall pro-
vide the commission with all requested documentation,
including periodic reports and certificates; shall provide the
commission access to the project; and shall retain records as
required by the code and the regulatory agreement.

(b) The commission will monitor the projects receiving
an allocation to verify compliance with the code and with
contractual commitments to the commission. The commis-
sion will notify the Internal Revenue Service when instances
of noncompliance come to its attention.

(8) Unless the commission makes an exception, a trans-
fer of an interest in a project shall require the prior approval
of the commission.

(9) Decisions regarding allocations will be made on
behalf of the commission by the director of the capital
projects division and will be appealable solely to the execu-
tive director of the commission.
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WSR 99-24-044
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Adult Services Administration)
(Filed November 24, 1999, 11:20 a.m.]

Continuance of WSR 99-23-080.

Purpose: The January 4, 2000, hearing for the rules in
chapter 388-71 WAC for Aging and Adult Services Adminis-
tration, filed as WSR 99-23-080 on November 16, 1999, is
being moved from the Lacey Government Center Room 104-
B to Blake Office Building East in the Rose Room. The
Blake Office Building East is a new building next door to the
Lacey Government Center.

Hearing Location: Blake Office Building East (new
building next door to Lacey Government Center), Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503, on Janu-
ary 4, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by December 21, 1999, phone (360) 664-6094, TTY
(360) 664-6178, e-mail wallpg@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by January 4, 2000.

Date of Intended Adoption: January 20, 1999.

November 23, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 99-24-045
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Adult Services Administration)
(Filed November 24, 1999, 11:29 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
06-089.

Title of Rule: Chapter 388-97 WAC, Nursing homes.

Purpose: Reviser’s note: The material contained in this filing
exceeded the page-count limitations of WAC 1-21-040 for appearance in this
issue of the Register. It will appear in the 00-01 issue of the Register.

Statutory Authority for Adoption: RCW 18.51.070 and
74.42.620.

Statute Being Implemented: Chapters 18.51 and 74.42
RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Irene Owens, P.O. Box 45600, Olympia, WA 98504-5600, 1-
800-422-3263, or (360) 438-8978; Implementation and
Enforcement: NHQA, P.O. Box 45600, Olympia, WA
98504-5600, 1-800-422-3263, or (360) 438-8978.

Name of Proponent: Department of Social and Health
Services, governmental.
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Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules and has determined that there is
no increase in existing costs, no imposition of a new cost and
no decrease in benefit to the providers.

RCW 34.05.328 applies to this rule adoption. These
rules meet the definition of a significant legislative rule and a
cost benefit analysis has been prepared. To request a copy
see the staff person identified above.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on January 25, 2000, at 10:00
a.m.; and at Children and Family Services, 1313 North Atlan-
tic Street, Suite 2000, SW Conference Room, Spokane, WA
99201, on January 27, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by January 14, 2000, phone (360) 664-6094, TTY (360)
664-6178, e-mail wallpg@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by January 27, 2000.

Date of Intended Adoption: February 23, 2000. i

November 18, 1999

Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

Reviser’s note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 00-01 issue of the Register.

WSR 99-24-050
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 29, 1999, 11:12 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
19-047.

Title of Rule: WAC 388-444-0015 When are clients not
required to register for work or participate in FS E&T? WAC
388-444-0035 When am I (able bodied adult with no depen-
dents) exempt from the ABAWD rules? WAC 388-444-0055
What are the penalties for refusing or failing to comply?
WAC 388-444-065 What happens if I quit my job? and WAC
388-444-0075 What are the disqualification periods for quit-
ting a job without good cause?

Purpose: To simplify the language, clarify exemptions,
to clarify food stamp penalties in a comparable program. The
penalty for applicants who quit a job without a good reason
begins from the date of application instead of the date of quit.

Proposed

PROPOSED
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The only time the department can end a disqualification for a
voluntary quit without good cause is if the client becomes
exempt. Two separate WACs need the same definition for
students enrolled in any recognized school.

Statutory Authority for Adoption: RCW 74.04.050 and
74.04.510.

Statute Being Implemented: RCW 74.04.510.

Summary: WAC 388-444-0055 clarifies food stamp
penalties when a client is sanctioned in a comparable pro-
gram. WAC 388-444-0015 and 388-444-0035 need to have
the same language definition for students enrolled in any rec-
ognized school. WAC 388-444-0075 the penalty period
begins at the time of application instead of at the time of the
quit for applicants who quit a job without a good reason. The
department can end a disqualification only if a client
becomes exempt from the work program requirements.
WAC 388-444-0065 defines an exception to a rule.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Mary Monahan, P.O. Box
45480, Olympia, 98504-5470, (360) 413-3250.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 388-444-0055 What are the penalties for
refusing or failing to comply? - clarifies food stamp penalties
when a client is sanctioned in a comparable program. WAC
388-444-0015 When are clients not required to register for
work or participate in FS E&T? and WAC 388-444-0035
When am I (able bodied adult with no dependents) exempt
from the ABAWD rules? - need to have the same language
definition for students enrolled in any recognized school.
WAC 388-444-0075 What are the disqualification periods for
quitting a job without good cause? - the penalty period begins
at the time of application instead of at the time of the quit for
applicants who quit a job without a good reason. The depart-
ment can end a disqualification only if the client becomes
exempt from the work program requirements. WAC 388-
444-065 What happens if I quit my job? - defines an excep-
tion to a rule.

Proposal Changes the Following Existing Rules:
Changes were made to simplify the language, clarify an
exception to defined rule, to clarify food stamp penalties in a
comparable program. The penalty for applicants who quit a
Jjob without a good reason begins from the date of application
instead of the date of quit. The department can end a disqual-
ification only if the client becomes exempt from the work
program requirements. Two separate rules need the same
definition for students enrolled in any recognized school.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rules do not affect
business.

RCW 34.05.328 does not apply to this rule adoption.
These rules do not fit the definition of a significant legislative
rule. -

Hearing Location: Blake Office Building East, Rose
Conference Room, 4500 10th Avenue S.E., Lacey, WA
98503, on January 4, 1999 [2000], at 10:00 a.m.

Proposed
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Assistance for Persons with Disabilities: Contact Paige
Wall by December 22, 1999, phone (360) 664-6094, TTY
(360) 664-6178, e-mail wallpg@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by January 4, 1999 [2000].

Date of Intended Adoption: No earlier than January 5,
2000.

November 23, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-444-0015 When are clients ((whe-are)) not
required to register for work or participate in FS E&T
(exempt clients)((x))2 You (as a client((s))) are not required
to register for work or to participate in FS E&T ((are-these
whe-are)) if you meet any of the following conditions:

(1) Age sixteen or seventeen and not the head-of-house-
hold and:

(a) Attending school (such as high school or GED pro-

ramsj; or

(b) Enrolled at least half time (as defined by the institu-

tion) in a program under temporary assistance for needy fam-
ilies (TANF), a program under The Workforce Investment
Act, (formerly the Job Training Partnership Act (JTPA)), a
program under section 236 of the Trade Act of 1974, or other
state or local employment and training programs ((atleast
half-time)).

(2) Determined to be physically or mentally unable to
work;

(3) Responsible for the care of a dependent child under
six years of age or of ((ar)) a person determined to be inca-
pacitated ((persen));

(4) Applying for or receiving unemployment compensa-
tion (UC);

(5) Participating in an employment and training program
under TANF;

(6) Employed or self-employed and working thirty hours
or more per week, or receiving weekly earnings equal to the
federal minimum wage multiplied by thirty((—Fhis-ineludes

));
(7) ((Bnreled-as-astudentas)) Students eighteen or older
enrolled at Jeast half time as defined by the institution in:
(a) Any accredited school;
(b) Training program: or

(c) An institution of higher education. Students enrolled
in higher education must follow the student criteria as

defined in chapter 388-482 WAC, Student status((s-ef)).
(8) Regularly participating in a drug addiction or alco-
holic treatment and rehabilitation program.
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AMENDATORY SECTION (Amending WSR 99-07-024,
filed 7/31/98 [3/10/99], effective 9/1/98 [4/10/99])

WAC 388-444-0035 ((Clients-whe-are)) When am 1
(able-bodied adult with no dependents) exempt from
ABAWD provisions((s))2 ((A-elent+s)) You are exempt
from the ABAWD rules provided in WAC 388-444-0030
((when-the-elientis)) if you are:

(1) Under eighteen or fifty years of age or older;

(2) Determined to be physically or mentally unable to
work;

(3) A parent or other member of a household with
responsibility for a dependent child under eighteen years of
age or ((an)) a_person determined to be incapacitated ((pes-
sen));

(4) ((A)) Pregnant ((weman));

(5) Living in an ((exesmpt)) area approved as exempt by
U.S. Department of Agriculture; ((e%))

(6) ((Otherwise-exempt-underfood-stamp-employment
| traini fotlows:

¢))) Complying with the work requirements of an
employment and training program under temporary assis-
tance for needy families (TANF);

((Y)) (1) Applying for or receiving unemployment
compensation;

((fe)—4)) (8) Students enrolled at least half time as
defined by the institution in;

(a) Any ((recognized)) accredited school; ((ef

¢)) (b) Training program; or

(c) Institution of higher education. A student enrolled in
higher education must follow the student criteria defined in

chapter 388-482 WAC,
(9) Participating in a chemical dependency treatment

program; ((ef

¢e))) (10) Employed a minimum of thirty hours per week
or receiving weekly earnings which equal the minimum
hourly rate multiplied by thirty hours((=

M

(11) Eligible for one of the annual ((FINS))federal-
approved exemption slots under what is called the fifteen per-
cent exemption rule.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-444-0055 ((FS-E&T-disqualifieations:))
. . o pe

e food-assi  The di ified-etents)) You
must follow the food assnstance work requirements as defined
in WAC 388-444-0005 or 388-444-0030 unless you have

good cause as defined in WAC 388-444-0050. If you do not

follow these rules, you will become an ineligible assistance
unit member as provided in WAC 388-450-0140. The

remaining members of the assistance unit continue to be eli-
gible for food assistance.
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(2) ((Fhe—elientis—disquelified)) If you do not follow

these rules unless you have good cause. you cannot receive
food assistance for the following ((sinimum)) periods of

time and until ((the-ehent-eomplies)) you comply with pro-
gram requirements:

(a) For the first failure to comply, one month;

(b) For the second failure to comply, three months; and

(c) For the third or subsequent failure to comply, six
months.

(3) If ((e—elient-beeomes)) you become exempt under
WAC 388-444-0015((;-e-disqualification-ends—when-the-eli-
ent-has-served-the-one—three-orsbementh-disqualifieation

)) and are

otherwise eligible, you may begm to receive food assistance.
(4) ((A—nene*empt—eheﬂt—dasqﬂaiﬁed-uﬂdef—aﬁ-y—ef—%he
: d))

If you do not comnlv w1th the requ1rements of the followmsz
programs, you cannot receive food assistance:

(a) (Oader)) WorkFirst ((sanetion-as-provided-in-ehep-
ter388-316-WAL));
(b) ((Pisqualified-fromreeeiving)) Unemployment com-

(¢) ((Sanctioned-for-faiting-to-comply-with-werlrequire-
ments-under)) The refugee cash assistance program ((es-pre-
videdHnchapter388-466-WAC)).

(5) ((At-the—end—of—a—disqualification—period;—a—elient
may)) Within ten days after learning of your refusal to partic-

ipate in_your program, the financial worker will send you a
notice that your food assistance will end unless you comply

with your program requirements.
(6) If you do not comply within ten days. you will be

issued a notice disqualifying vou from receiving food assis-
tance until you comply with your program. or until you meet

the FS E&T disqualification requirements in subsection (2)

of this section.

(7) After the penalty period in subsection (2) of this sec-
tion _is over. and vou have complied with your program
requirements, and you are otherwise eligible. you may
receive food assistance if you are alone in the assistance unit
and apply to reestablish eligibility.

((6)Eachelienthas))

(8) If you are a member of an assistance unit, you may
resume receiving food assistance.

(9) During the penalty period, if you begin to participate
in one of the programs listed in subsection (4)(a) through (c)

and that penalty is removed, the FS E&T disqualification also
ends. If vou are otherwise eligible, you may begin to receive

food assistance.
(10) You have a right to a fair hearing as provided in
WAC 388-08-413.

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-444-0065 ((Quittinga)) What happens if I
quit my job(())2 (1) (A—elient-whe-quits-theirmest-recent
job-witheut-geod-eause—is)) You are not eligible for food
assistance if you quit your current job without good cause as

Proposed
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defined in WAC 388-444-0070. and you are in one of the fol-
lowing categories:

(a) ((Fhe-ehient-was)) You were working twenty hours or
more per week or the job provided weekly earnings equal to
the federal minimum wage multiplied by twenty hours;
((and))

(b) The quit ((eecusred)) was within sixty days ((pror-te
apphieation)) before you applied for food assistance or any
time ((thereafter)) after;

(c) At the time of quit((;-the-petser)) you were an appli-
cant and would have been required to register for work as
defined in WAC 388-444-0010;

(d) If you worked or you were self-employed and work-
ing thirty hours a week or you had weekly earnings at least

equal to the federal minimum wage multiplied by thirty
hours.

(2) ((A—elientis)) You are not eligible to receive food
assistance if ((the-elienthas)) you have participated in a strike
against a federal, state or local government and ((hastest
their)) have lost your employment because of such participa-
tion.

AMENDATORY SECTION (Amending WSR 99-07-024,
filed 7/31/98 [3/10/99], effective 9/1/98 [4/10/99])

WAC 388-444-0075 What are the disqualifica-
tion((s)) periods for quitting a job without good cause((z))
2 (1) If ((the-elient)) you are an applicant who quits a job
without good cause((:

the-day-of quit—er
by-For—clients)) sixty days before applying for food

assistance, the department will deny your application. The
penalty period in subsection (3) of this section begins from
the date of application.

(2) If you are already receiving food ((stamps;-the-pen-
alty)) assistance and you quit your job without good cause,
the department must send you a letter notifying you that you

are going to be disqualified from food assistance. The dis-
qualification in subsection ((£23)) (3) of this section begins
the first of the month following the notice of adverse action.

((€)-The-elientis)) (3) You are disqualified for the fol-
lowing minimum periods of time and until the conditions in
subsection ((63))) (4) of this section are met:

(a) For the first quit, one month;

(b) For the second quit, three months; and

(c) For the third or subsequent quit, six months.

« e . ) . .
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(4) You may re-establish eligibility_after the disgualifi-
cation, if otherwise eligible by:

(a) Getting a new job:

(b) In nonexempt areas, participating in the FS E&T pro-
gram;

(c) Participating in Workfare as provided in WAC 388-
444-0040.

(5) The department can end the disqualification period if
you become exempt from the work registration requirements
as provided in WAC 388-444-0015 unless you are applying
for or receiving unemployment compensation (UC), or par-
ticipating in an employment and training program under
TANF.

(6) If you are disqualified and move from the assistance
unit and join((s)) another assistance unit, ((the-elient)) you
continue((s)) to be treated as an ineligible member of the new
assistance unit for the remainder of the disqualification
period.

(1) If you are disqualified and move to a FS E&T exempt
area, you must serve the remainder of the disqualification
period.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

WSR 99-24-051
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 29, 1999, 11:15 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 388-406-0015 Expedited service for
food assistance.

Purpose: Ensure WAC 388-406-0015 conforms to Sec-
tion 11 (e)(9) of the Food Stamp Act which does not allow
expedited service to clients solely on the basis of homeless-
ness.

Statutory Authority for Adoption: RCW 74.04.510.

Statute Being Implemented: Section 11 (e)(9) of the
Food Stamp Act.

Summary: The department will no longer allow expe-
dited service for food assistance applicants solely on the basis
of homelessness.

Reasons Supporting Proposal: Section 11 (e)(9) of the
Food Stamp Act.
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Joan Wirth, 1009 College
Street S.E., Lacey, WA, Mailstop 45470, (360) 413-3073.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Section 11
(e)(9) of the Food Stamp Act.

Explanation of Rule, its Purpose, and Anticipated
Effects: In order to conform to Section 11 (e}(9) of the Food
Stamp Act, WAC 388-406-0015 does not allow expedited
service for food assistance applicants solely based on home-
lessness. However, the vast majority of homeless will still
qualify for expedited service based on income and resource
criteria.

Proposal Changes the Following Existing Rules: WAC
388-406-0015 will no allow longer expedited service for food
assistance applicants solely on the basis of homelessness.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule affects food
assistance recipients only.

RCW 34.05.328 does not apply to this rule adoption.
This is not a significant rule.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on January 4, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by December 22, 1999, phone (360) 664-6094, TTY
(360) 664-6178, e-mail wallpg@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by January 4, 2000.

Date of Intended Adoption: No sooner than January 28,
2000. ‘

November 18, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 99-16-024,
filed 7/26/99, effective 9/1/99)

WAC 388-406-0015 Expedited service for food assis-
tance. (1) ((Bxpedited-serviee-means-a-chient-will-have-veri-
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dited-serviee)) When you give us your food assistance appli-
cation with a request for fast or "expedited service.” the
department will look at your situation to see if you can get

benefits within five calendar days. "Day one" of the five-day
period is, most often, the day after you give us your applica-
tion. See subsection (7) below for situations for applicants

when "day one” is a different day.

Proposed
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(2) To get expedited service, you must provide proof of
your identity and meet one of these three conditions:

(a) You have available cash of one hundred dollars or
less and have monthly income before taxes under one hun-
dred fifty dollars; or

(b) Your monthly income before taxes plus available
cash is less than the total of your rent and utility allowance; or

(c) You have a destitute migrant or seasonal farm worker
household member, as defined in WAC 388-406-0021,

whose available cash does not exceed one hundred dollars.

(3) If you get expedited service, you have up to thirty

days from the time you apply to provide other information we

need before we can give you more benefits.

(4) If you have received expedited service in the past.
you can get this service again if you meet the requirements
listed in subsection (2) above and you:

(a) Provided all the information we needed to prove eli-
gibility for your last expedited service benefit period: or

(b) Had another benefit period under regular nonexpe-
dited processing after your last expedited service benefit
period.

(5) If you are eligible for expedited service and are not
required to have an office interview, you can:

(a) Have a telephone interview or home visit: and

(b) Still get benefits within the five-day expedited time
period.

(6) If you are denied expedited service, you can ask for a
department review of your case. The review will take place
within two working days from the date you were denied
expedited service.

(7) If you are an applicant, your five-day expedited ser-
vice period starts on the:

(a) Date of the rescheduled interview when you are
screened as expedited service eligible but do not show up for

(b) Date you prove your identity if you do not provide
proof at the initial interview:

(c) Date of your interview when you:

(i) Waive your expedited interview and are found eligi-
ble for expedited service during your rescheduled interview:

(ii) Are screened as ineligible for expedited service and
later found eligible for the service during your interview: or

iii) Do not request expedited service on the application
and are found eligible for the service during vour interview.

(d) Date you are released from a public institution if you
are a SS] recipient.

(8) If you request expedited service on a recertification
form, your five-day period:

(a) Starts the first day of your new certification period
when you reapply before the end of your current certification
period;

(b) Is the same as a new application when you reapply
after the current certification period ends; or

(c) Starts the day of your interview if you cause a delay

in_the recertification.

Proposed
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WSR 99-24-056
PROPOSED RULES
COUNTY ROAD

ADMINISTRATION BOARD
[Filed November 29, 1999, 11:30 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Title 136 WAC.

Purpose: Amend WAC 136-167-020 and 136-167-030.

Statutory Authority for Adoption: Chapter 36.79 RCW.

Name of Agency Personnel Responsible for Drafting
and Implementation: Karen Pendleton, Olympia, 753-5989;
and Enforcement: Jay Weber, Olympia, 753-5989.

Name of Proponent: County Road Administration
Board.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This amendment will revise the rural arterial pro-
gram.

Proposal Changes the Following Existing Rules: Amend
Title 136 WAC.

No small business economic impact statement has been
prepared under chapter 19.85 RCW.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: 2404 Chandler Court S.W., Suite
240, Olympia, WA 98504-0913, on January 12, 2000, at 2:00
p.m.

Assistance for Persons with Disabilities: Contact Karen
Pendleton by December 25, 1999, TDD (800) 833-6384, or
(360) 753-5989.

Submit Written Comments to: Karen Pendleton, fax
(360) 586-0386, by December 25, 1999.

Date of Intended Adoption: January 12, 2000.

November 8, 1999
J. Weber

Executive Director

AMENDATORY SECTION (Amending WSR 99-01-021,
filed 12/7/98, effective 1/7/99)

WAC 136-167-020 Withdrawal of approved project
before RATA reimbursement. At any time after the submit-
tal of a final prospectus and prior to the time the first RATA
reimbursement has been sent to the county, a county may
withdraw a RATA funded project. Withdrawal may occur
either before or after the county road administration board
has allocated RATA funds to the project. The statement of
withdrawal must be in writing and signed by the chair of the
board of county commissioners or the county executive, as
appropriate. The withdrawal shall be effective upon receipt
by the county road administration board. If RATA funds have
been allocated to the project and a CRAB/county contract has
been executed, the contract will be voided and((-etthe-next

i i ing;)) the
RATA funds will be allocated to other projects within the
region.
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AMENDATORY SECTION (Amending WSR 99-01-021,
filed 12/7/98, effective 1/7/99)

WAC 136-167-030 Termination of approved project
after RATA reimbursement. (1) If a county terminates an
uncompleted RATA funded project for which RATA reim-
bursement has been made and is prepared to repay the RATA
for all RATA funds received, the county shall, by means of a
letter signed by the chair of the board of county commission-
ers or the county executive as appropriate, inform the county
road administration board of its termination of the project.
The letter shall state the reasons for termination and commit
to repaying all RATA funds received for the project. Upon
acknowledgement of such termination by the county road
administration board, the county shall repay the county road
administration board for all RATA funds paid to the county
on that project within sixty days of such acknowledgement.
((Bpen)) After receipt of the RATA repayment, the county
road administration board will void the CRAB/county con-
tract and((ret-the-nextregulareounty-road-admintstration
beard-meeting;)) allocate the RATA funds to other projects
within the region.

(2) If a county terminates an uncompleted RATA funded
project for which RATA reimbursement has been made and
does not want to be required to repay the county road admin-
istration board for all RATA funds received, a letter of
request signed by the chair of the board of county commis-
sioners or the county executive as appropriate must be sent to
the county road administration board. The request must
include:

(a) An explanation of the reasons that the project will not
proceed to completion;

(b) A statement of the amount of RATA funds which the
county does not want to repay; and

(c) An explanation of why the county believes full repay-
ment should not be made.

If the county road administration board grants the
request, the county shall repay all RATA funds not exempted
from repayment, the CRAB/county contract will be amended,
and the remaining RATA funds will be allocated to other
projects within the region. If the county road administration
board denies the request, full repayment shall be made as pro-
vided in subsection (1) of this section.

WSR 99-24-059
PROPOSED RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed November 29, 1999, 11:37 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
09-003.

Title of Rule: Small offering exemption (SOE).

Purpose: Amend WAC 460-44A-504 to increase the
aggregate offering amount to $1,000,000 and to include
information on the suggested contents for disclosure docu-
ments for offerings made pursuant to this section. Minor
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amendments to WAC 460-44A-500 clarify the relationship
between this chapter and the preemption provisions of sec-
tion 18 (b)(4)(C) of the federal Securities Act of 1933.

Other Identifying Information: WAC 460-44A-500 and
460-44A-504.

Statutory Authority for Adoption:
21.20.320(9).

Statute Being Implemented: Chapter 21.20 RCW.

Summary: Amend WAC 460-44A-504 to increase the
aggregate offering amount to $1,000,000 and to include
information on the suggested contents for disclosure docu-
ments for offerings made pursuant to this section. Minor
amendments to WAC 460-44 A-500 clarify the relationship
between this chapter and the preemption provisions of sec-
tion 18 (b)(4)(C) of the federal Securities Act of 1933.

Reasons Supporting Proposal: Increasing the offering
amount to $1,000,000 with foster greater uniformity with
federal law. Providing a list of suggested topics for disclo-
sure will assist issuers in creating an appropriate disclosure
document. The amendments to WAC 460-44A-500 correct
previously adopted language concerning federal preemption
under section 18 (b)4(c) of the Securities Act of 1933.

Name of Agency Personnel Responsible for Drafting:
William M. Beatty, 210 11th Avenue S.W., Olympia, WA
98504, (360) 902-8760; Implementation: John L. Bley, 210
11th Avenue S.W., Olympia, WA 98504, (360) 902-8760;
and Enforcement: Deborah R. Bortner, 210 11th Avenue
S.W., Olympia, WA 98504, (360) 902-8760.

Name of Proponent: Department of Financial Institu-
tions, Securities Division, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Amend WAC 460-44A-504 to increase the aggre-
gate offering amount to $1,000,000 and to include informa-
tion on the suggested contents for disclosure documents for
offerings made pursuant to this section. Minor amendments
to WAC 460-44A-500 clarify the relationship between this
chapter and the preemption provisions of section 18 (b)(4)(C)
of the federal Securities Act of 1933.

Increasing the offering amount to $1,000,000 with foster
greater uniformity with federal law. Providing a list of sug-
gested topics for disclosure will assist issuers in creating an
appropriate disclosure document.

Proposal Changes the Following Existing Rules: Amend
WAC 460-44A-504 to increase the aggregate offering
amount to $1,000,000 and to include information on the sug-
gested contents for disclosure documents for offerings made
pursuant to this section. The amendments to WAC 460-44A-
500 correct previously adopted language concerning federal
preemption under section 18 (b)4(c) of the Securities Act of
1933.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposal does not
impose additional costs on business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Financial Institu-
tions is not one of the agencies listed in section 201.

Hearing Location: Department of Financial Institutions,
Securities Division, Executive Conference Room, 210 11th

RCW 21.20.450,
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Avenue S.W., Suite 300, Olympia, WA 98504, on January 6,
2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Dar-
lene Christianson by January 3, 2000, TDD (360) 664-8126,
or (360) 902-8760.

Submit Written Comments to: William M. Beatty, Secu-
rities Division, P.O. Box 9033, Olympia, WA 98507-9033,
fax (360) 704-6923, e-mail bbeatty @dfi.wa.gov, by January
5, 2000.

Date of Intended Adoption: January 7, 2000.

November 22, 1999

John L. Bley
Director

AMENDATORY SECTION (Amending WSR 98-11-014,
filed 5/12/98, effective 6/12/98)

WAC 460-44A-500 Preliminary notes. (1) The rules
of WAC 460-44A-501 through 460-44A-508 relate to trans-
actions exempted ((er-preempted)) from the registration
requirements of the Federal Securities Act of 1933 ((and))
that are also exempted or preempted from RCW 21.20.140.
WAC 460-44A-504 is an exemption from registration for
offerings exempted under Securities and Exchange Commis-
sion Rule 504 or Rule 147. WAC 460-44A-505 is an exemp-
tion from registration for offerings exempted under Securities
and Exchange Commission Rule 505. WAC 460-44A-506
establishes certain conditions for offerings exempted under
Securities and Exchange Commission Rule 506. ((Sueh))
Unless expressly provided otherwise, such transactions are
not exempt from anti-fraud, civil liability, or other provisions
of the federal and state securities laws. Issuers are reminded
of their obligation to provide such further material informa-
tion, if any, as may be necessary to make the information
required under these rules, in light of the circumstances under
which it is furnished, not misleading.

(2) Attempted compliance with the exemption of WAC
460-44A-504, 460-44A-505, or 460-44A-506 does not act as
an exclusive election; the issuer can also claim the availabil-
ity of any other applicable exemption.

(3) These rules are available only to the issuer of the
securities and not to any affiliate of that issuer or to any other
person for resale of the issuer’s securities. The rules provide
an exemption only for the transactions in which the securities
are offered or sold by the issuer, not for the securities them-
selves.

(4) In any proceeding involving the rules in WAC 460-
44A-501 through 460-44A-508, the burden of proving the
exemption, an exception from a definition or condition, or
preemption, is upon the person claiming it.

(5) For offerings commenced but not completed prior to
the amendment of WAC 460-44A-501 through 460-44A-
508, issuers may opt to follow the rules in effect at the date of
filing notice of the offering.

(6) Securities offered and sold outside the United States
in accordance with Securities and Exchange Commission
Regulation S need not be registered under chapter 21.20
RCW. Regulation S may be relied upon for such offers and
sales even if coincident offers and sales are made in accor-
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dance with Regulation D and WAC 460-44A-501 through
460-44 A-508 inside the United States. Thus, for example,
persons who are offered and sold securities in accordance
with Regulation S would not be counted in the calculation of
the number of purchasers under Regulation D and WAC 460-
44A-501 through 460-44A-508. Similarly proceeds from
such sales would not be included in the aggregate offering
price. The provisions of this subsection, however, do not
apply if the issuer elects to rely solely on Regulation D for
offers or sales to persons made outside the United States.

AMENDATORY SECTION (Amending WSR 98-11-014,
filed 5/12/98, effective 6/12/98)

WAC 460-44A-504 Exemption for limited offers and
sales of securities not exceeding (($560;660)) $1.000.000 to

not more than twenty purchasers. (1) Exemption. Offers
and sales of securities by an issuer in compliance with the
Securities Act of 1933, Regulation D, Rules 230.501 through
230.504 and 230.508 as made effective in Release No. 33-
6389, and as amended in Release Nos. 33-6437, 33-6663, 33-
6758, 33-6825, 33-6863, 33-6949, ((and)) 33-6996, 33-7300
and 33-7644 or in compliance with the Securities Act of
1933, Rule 230.147 as made effective in Release No. 33-
5450 that satisfy the conditions in subsections (2) and (3) of
this section shall be exempt under RCW 21.20.320(9).

(2) General conditions to be met. To qualify for exemp-
tion under this section, offers and sales must satisfy all the
terms and conditions of WAC 460-44A-501 through 460-
44A-503 and 460-44A-508.

(3) Specific conditions to be met.

(a) Limitation on aggregate offering price. The aggregate
offering price for an offering of securities under this section,
as defined in WAC 460-44A-501(3), shall not exceed
(($560;660)) $1.000.000, within or without this state, less the
aggregate offering price for all securities sold within the
twelve months before the start of and during the offering of
securities under this section in reliance on any exemption
under RCW 21.20.320(9) or sections 3 (a)(11) or 3(b) of the
Securities Act of 1933 or in violation of RCW 21.20.140 or
section 5(a) of the Securities Act of 1933.

(b) No commissions. No commission, fee, or other remu-
neration shall be paid or given, directly or indirectly, to any
person for soliciting any prospective purchaser in the state of
Washington.

(c) Limitation on number of purchasers. There are no
more than or the issuer reasonably believes that there are no
more than twenty purchasers of securities in this state from
the issuer in any offering in reliance on this section.

(d) In all sales to nonaccredited investors in this state
under this section the issuer and any person acting on its
behalf shall have reasonable grounds to believe and after
making reasonable inquiry shall believe that, as to each pur-
chaser, one of the following conditions, (i) or (ii) of this sub-
section, is satisfied:

(1) The investment is suitable for the purchaser upon the
basis of the facts, if any, disclosed by the purchaser as to his
other security holdings and as to his financial situation and
needs. For the purpose of this condition only, it may be pre-
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(f) Plan of distribution;
(g) Officers, key personnel, and directors:

sumed that if the investment does not exceed ten percent of
the purchaser’s net worth, it is suitable. This presumption is

'rebuttable or
(ii) The purchaser either alone or with his purchaser rep-

resentative(s) has such knowledge and experience in finan-
cial and business matters that he is or they are capable of
evaluating the merits and risks of the prospective investment.

(e) Disqualifications. No exemption under this section
shall be available for the securities of any issuer if any of the
parties described in the Securities Act of 1933, Regulation A,
Rule 230.262 is disqualified for any of the reasons listed in
WAC 460-44A-505 (2)(d) unless inapplicable or waived as
set forth in WAC 460-44A-505 (2)(d)(vi) and (vii).

(f) Notice filing. The issuer shall file a notice, with a con-
sent to service of process, and pay a filing fee as set forth in
WAC 460-44A-503.

(g) Advice about the limitations on resale.

The issuer, at a reasonable time prior to the sale of secu-
rities, shall advise each purchaser of the limitations on resale
in the manner contained in WAC 460-44A-502 (4)(b).

(4) Transactions which are exempt under this section
may not be combined with offers and sales exempt under any
other rule or section of the Securities Act of Washington,
however, nothing in this limitation shall act as an election.
Should for any reason the offer and sale fail to comply with
all of the conditions for the exemption of this section, the
issuer may claim the availability of any other applicable
exemption.

(Mete1)) (5) WAC 460-44A-504 is not the exclusive
method by which issuers may make offerings under Securi-
ties and Exchange Commission Rules 504 and 147. For
example, offers and sales of an issuer in compliance with
Securities and Exchange Commission Rule 504 or Rule 147
may also be registered by qualification under chapter 21.20
RCW. An issuer that qualifies may elect to reglster an offer-
ing pursuant to ((
tien)) Small Company Offering Registration (SCOR) as set

out in chapter 460 17A WAC ((An—wsaer—mey—a-l-se—e}eet—ie

eh-a-pter—469—46A—\V—ArG ))

((Note-2:—Jssuers-are-reminded-that-nething)) (6) Noth-
ing in these rules alters ((their)) the obligation of issuers
under RCW 21.20.010. RCW 21.20.010(2) renders it unlaw-
ful "to make any untrue statement of a material fact or to omit
to state a material fact necessary in order to make the state-
ments made, in the light of the circumstances under which
they are made, not misleading..." In addition, issuers must
otherwise comply with the anti-fraud provisions of the fed-
eral and state securities laws. ((No)) While no specific for-
mat ((fer-diselesure)) is prescribed, the disclosure should, at
a minimum, normally include a discussion of the following
topics((=)):

(a) A description of the Issuer; its business, products or
services, and competitors; its marketing strategies and com-
petitors: its employees: and principal properties:

(b) Risk factors, including those pertaining to the offer-
ing. the issuer, and the industry in which it operates:

(c) Use of offering proceeds:

(d) Capitalization;

(e) Description of securities;
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(h) Principal stockholders:

(i) Management relationships. transactions with affili-
ates. and remuneration to officers, directors and key person-
nel;

() Past, pending. or threatened material litigation; and

(k) Financial statements

((Hewever—isstuers may wish—to—eonsider—the)) The
SCOR Form question and answer disclosure format ((efthe
SCORFermy) of chapter 460-17A WAC((-er-the-cerperate
limited-offering-exemption-of-chepter460-46AWAC R

determining)) may be used to present the disclosure ((they
make)) required by this subsection. If the SCOR Form is

used, the issuer should indicate that the disclosure form is
being used for an exempt offering under this section rather

than in ((an)) a registered offering under ((the-chapters-under

whieh-the-form-was-adepted)) chapter 21.20 RCW and chap-
ter 460-17A WAC.

Reviser’s note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 99-24-076
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(By the Code Reviser’s Office)
[Filed November 30, 1999, 8:53 am.]

WAC 388-01-210 and 388-01-220, proposed by the Depart-
ment of Social and Health Services in WSR 99-11-085
appearing in issue 99-11 of the State Register, which was
distributed on June 2, 1999, is withdrawn by the code
reviser’s office under RCW 34.05.335(3), since the proposal
was not adopted within the one hundred eighty day period
allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 99-24-077
WITHDRAWAL OF PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
(By the Code Reviser’s Office)
[Filed November 30, 1999, 8:53 am.]

WAC 192-12-076 and 192-320-060, proposed by the
Employment Security Department in WSR 99-11-090
appearing in issue 99-11 of the State Register, which was
distributed on June 2, 1999, is withdrawn by the code
reviser’s office under RCW 34.05.335(3), since the proposal
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was not adopted within the one hundred eighty day period
allowed by the statute.
Kerry S. Radcliff, Editor

Washington State Register

WSR 99-24-079
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed November 30, 1999, 9:33 am.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 356-15-100 Call-back for work pre-
ceding or following a scheduled workshift and 356-15-110
Call-back for work on scheduled days off or holidays.

Purpose: This new rule pertains to call-back for work
preceding or following a scheduled workshift and on sched-
uled days off or holidays.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Summary: These revisions are to provide for an
employee who signs up for voluntary overtime to be consid-
ered to have waived his/her right to call-back compensation.
The Department of Transportation is proposing these modifi-
cations as a result of the adoption of the Department of Cor-
rections proposal.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

Name of Proponent:
ernmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules clarify call-back for work preceding or
following a scheduled workshift, and for work on scheduled
days off or holidays. These revisions are to provide for an
employee who signs up for voluntary overtime to be consid-
ered to have waived his/her right to call-back compensation.
The Department of Transportation believes the adoption of
the rule revisions will reduce the number of times employees
are required to work mandatory overtime. Those employees
who have signed up for voluntary overtime can be called
back to do overtime without the agency incurring additional
costs in the form of‘call -back compensation. .

Proposal Changes ‘the: Following Existing Rules: See
above.

No small business-economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These rules relate to internal govern-
ment operations that are not subject to violation by a nongov-
ernmental party. Therefore, pursuant to RCW 34.05.328
[(5)1(b)(i1), section 201 does not apply.

Department of Corrections, gov-
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Hearing Location: Department of Personnel, 521 Capi-
tol Way South, Olympia, WA, on January 13, 2000, at 10:00
a.m,

Assistance for Persons with Disabilities: Contact
Department of Personnel by January 6, 2000, TDD (360)
753-4107, or (360) 664-6280.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, fax (360) 586-
4694, by January 11, 2000.

Date of Intended Adoption: January 13, 2000.

November 29, 1999
Dennis Karras

Secretary

AMENDATORY SECTION (Amending WSR 90-15-037
[99-19-113] (Order (359), filed 7/13/90 [9/21/99], effective
8/13/90 [11/1/99])

WAC 356-15-100 Call-back for work preceding or
following a scheduled workshift. (1) Scheduled work
period employees shall be notified prior to their scheduled
quitting time either to return to work after departing the
worksite or to change the starting time of their next scheduled
workshift.

(a) Lack of such notice for such work shall be considered
call-back and shall result in a penalty of three hours of pay at
the basic salary in addition to all other compensation due.
This penalty shall apply to each call.

(b) The appointing authority may cancel a call-back noti-
fication to work extra hours at any time but cancellation shall
not waive the penalty cited in this subsection.

(c) These provisions shall not apply to the mid-shift
interval in a split shift and an employee called back while in
standby status.

(2) Nonscheduled, exceptions, and law enforcement
work period employees are not normally paid for call-back.
However, if the appointing authority deems it appropriate,
those employees may receive compensation, not to exceed
the penalty cited above, for call-back.

(3) In the Department of Corrections institutions bar-
gaining unit, lack of such notice as provided in subsection (1)
of this section shall not result in a penalty of three hours of
pay at the basic salary when such change in an employee’s'
start time of their next scheduled workshift is a result of the
employee signing up on a volunteer overtime sheet.

Reviser’s note: The bracketed material preceding the section aboy./e
was supplied by the code reviser’s office.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by-the use
of these markmgs .

AMENDATORY SECTION (Amending WSR 96-02-073
[99-19-113), filed 1/3/96 [9/21/99), effective 2/3/96
[11/1/99])

WAC 356-15-110 Call-back for work on scheduled
days off or holidays. (1) Management may assign employees
to work on a day off or holiday. Scheduled and nonscheduled
work period employees shall be notified of such assignments
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at least prior to the employees’ normal quitting times on their
second work day preceding the day off or holiday (except
unday when it is within the assigned workshift).

(a) If management does not give such notice, affected
employees shall receive a penalty payment of three hours pay
at the basic salary in addition to all other compensation due
them.

(b) Management may cancel work assigned on a day off
or holiday. However, if management does not notify affected
employees of such cancellation at least prior to their normal
quitting times on their second work day preceding the day off
or holiday work assignment, affected employees shall receive
a penalty payment of three hours pay at the basic salary.

(2) These provisions shall apply to employees in paid
leave status.

(3) These provisions shall not apply to an employee
assigned work on a day off or holiday while in standby status
or on a contingency schedule as provided in WAC 356-15-
090(5).

(4) Only the provisions provided in subsection (1)(b) of
this section shall apply to employees within the Department
of Corrections institutions bargaining unit when the
employee has volunteered to work such time on an overtime
sign-up sheet.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 99-24-085
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 30, 1999, 10:17 a.m.]

Continuance of WSR 99-24-051.

- Purpose: The January 4, 2000, hearing on WAC 388-
406-0015 for Economic Services Administration, filed as
WSR 99-24-051 on November 29th, is being moved from the
Lacey Government Center Room 104-B to Blake Office
Building East in the Rose Room. The Blake Office Building
East is a new building next door to the Lacey Government
Center.

Hearing Location:
building next door to Lacey Government Center), Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503, on Janu-
ary 4, 2000, at 10:00 a.m.

Assistance for Persons with Dlsabllmes ‘Contact Paige
Wall by December 21, 1999, phone (360) 664-6094, TTY
(360) 664-6178, e-mail wallpg@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by January 4, 2000.
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Date of Intended Adoption: No sooner than January 28,
2000.

November 30, 1999

Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

WSR 99-24-087
PROPOSED RULES
FOREST PRACTICES BOARD
[Filed November 30, 1999, 10:38 am.]

Original Notice.

Title of Rule:
WAC 222-30-070.

Purpose: To revise tractor and wheeled skidding rules
for inclusion in the forests and fish emergency rules.

Statutory Authority for Adoption: Chapter 34.05 RCW,
RCW 34.05.090, 76.09.040, [76.09.]050, [76.09.]055.

Statute Being Implemented: Chapter 76.09 RCW.

Summary: The legislature has authorized the board to
adopt emergency rules amending the forest practices rules
with respect to protection of aquatic resources, RCW
76.09.055(2). This chapter and section are being proposed
for inclusion in the forests and fish emergency rules pub-
lished under WSR 99-20-144,

Reasons Supporting Proposal: The legislature has found
that declines of fish stocks throughout much of the state
require immediate action to be taken to help restore these fish
runs where possible. An immediate adoption of emergency
rules is appropriate in this particular instance, RCW
76.09.055(1).

Name of Agency Personnel Responsible for Drafting:
Judith Holter, 1111 Washington Street S.E., Olympia, WA
98504-7012, (360) 902-1412; Implementation and Enforce-
ment: Catherine Elliott, 1111 Washington Street S.E., Olym-
pia, WA 98504-7012, (360) 902-1041.

Name of Proponent: Forest Practices Board, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule modifies the use of skidding or
other ground-based transport of logs so that delivery of sedi-
ment to streams is minimized. Specifics are provided for
riparian management zones, wetland management zones, and
construction of skid trails.

The anticipated effects for these rules include improved
water quality and fish habitat, as well as better overall protec-
tion of public resources while maintaining a viable forest
products industry.

Proposal Changes the Following Exlstmg Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required per RCW
76.09.055(2).

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not required per RCW 76.09.055(2).

Amendment to forest practices rules,
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Hearing Location: Natural Resources Building, Room
172, 1111 Washington Street S.E., Olympia, WA, on January
20, 2000, at 9 a.m.

Assistance for Persons with Disabilities: Contact Forest
Practices Board Secretary, (360) 902-1413, by January 10,
2000, TTY (360) 902-1125.

Submit Written Comments to: Judith Holter, Depart-
ment of Natural Resources, Forest Practices Division, fax
(360) 902-1789, by January 20, 2000, at 9 a.m.

Date of Intended Adoption: January 20, 2000.

November 30, 1999
John Daly
Chair

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-30-070 Tractor and wheeled skidding sys-
tems. *(1) Typed waters and wetlands.

(a) Tractor and wheeled skidders or forwarders shall not
be used in Type 1, 2 or 3 Water, except with approval by the
department and with a hydraulic project approval ((ef))
issued by the department of fish and wildlife.

(b) In order to maintain wetland water movement and
water quality, and to prevent soil compaction, tractor or
wheeled skidders shall not be used in Type A or B Wetlands
without prior written approval of the department.

(c) Within all wetlands, tractors and wheeled skidder
systems shall be limited to low impact harvest systems.
Ground based logging systems operating in wetlands shall
only be allowed within wetlands during periods of low soil
moisture or frozen soil conditions.

(d) Skidding or other ground-based transport of logs
across any flowing Type 4 Water shall be minimized and
when done, temporary stream crossings shall be used, if nec-
essary, to maintain stream bed and bank integrity. Locations
of temporary stream crossing shall be shown on the base map
of the forest practices application. BMPs for stream cross-
ings can be found in the board manual section 3.

(e) Whenever skidding in or across any type water, the
dlrectlon of log movement between stream banks shall be
(( e—aloge A o Q —1S-PEa
eal)) emgned to mmlmlze sedlment dellvegy to the stream.

*(2) Riparian management zone.

(a) Logging will be permitted within the zone subject to
riparian management zone protection in chapter 222-20
WAC. However, any use of tractors, wheeled skidders, or
other yarding machines within the zone must be as described
in an approved forest practices application or otherwise
approved in writing by the department.

(b) ((Where-skidding)) When logging in or through the
riparian management zone ((is—reeessary)), the number of
((skidding)) routes through the zone shall be minimized.

(c) Logs shall be ((skidded)) harvested so as to minimize
damage to leave trees and vegetation in the riparian manage-
ment zone, to the extent practical and consistent with good
safety practices.

*(3) Wetlands management zones.
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(a) Logging will be permitted within wetland manage-
ment zones.

(b) Where feasible logs shall be skidded at least with one
end suspended from the ground so as to minimize soil distur- ‘
bance and damage to leave trees and vegetation in the wet-
land management zone.

(c) Tractors, wheeled skidders, or other ground based
harvesting systems shall not be used within the minimum
WMZ width without written approval of the department.

*(4) Deadfalls. Removal or repositioning of any logs
firmly embedded in the bed or bank of Type 1, 2, 3 or 4
Waters shall ((net—be—femwed—er—&meeessefi-ly—d-iﬁufbed

eﬁes-er—w-ﬂéhfe)) comply w1th hydrauhc code (chapter 222-

10 WAC) and require hydraulic project approval issued by

the department of fish and wildlife. Logs firmly embedded in
the bed or bank of any Type 4 or 5 Water shall not be

removed or repositioned without written approval of the
department.

*(5) Moisture conditions. Tractor and wheeled skid-
ders shall not be used on exposed erodible soils or saturated
soils (( i i

able-seil-compaetion—seil-disturbanee—o¥r)) if wetland,
stream, lake or pond siltation ((weuld-result)) can reasonably
be expected to occur. When soil moisture is high, tractor and
wheeled skidder operation shall be restricted to designated
skid trails to minimize or reduce soil compaction.

(6) Protection of residual timber. Reasonable care
shall be taken to minimize damage from skidding to the stems
and root systems of residual timber and to young reproduc- ‘
tion.

*(7) Skid trail construction.

(a) Skid trails shall be kept to the minimum feasible
width.

(b) Reasonable care shall be taken to minimize the
amount of sidecast required and shall only be permitted
above the ((56-year)) 100-year flood level.

(c) Skid trails shall be outsloped where practical, but be
insloped where necessary to prevent logs from sliding or roll-
ing downhill off the skid trail.

(d) Skid trails running parallel or near parallel to streams
shall be located at least 40 feet from the bankfull width of any
natural defined stream channel that directly delivers to the
stream network unless approved in writing by the depart-
ment, ‘

(e) Within 200 feet horizontal distance of any natural
defined channel that directly delivers to the stream network
skid trail gradient shall be limited to 30 percent or less unless
approved in writing by the department.

*(8) Skid trail maintenance.

(a) Upon completion of use and termination of seasonal
use, skid trails on slopes in exposed soils shall be water
barred where necessary to prevent soil erosion.

(b) Skid trails located within 200 feet horizontal distance
of any natural defined stream channel that directly delivers to
the stream network shall use waterbars, grade breaks, and/or
slash to prevent sediment delivery to the stream. Waterbars
shall be placed at a frequency to minimize gullying and soil‘

erosion. _In addition to waterbarring, skid trails with exposed
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soil that is erodible and may be reasonably expected to cause
damage to a public resource shall be seeded with a noninva-
sive plant species (preferably a species native to the state) and
adapted for rapid revegetation of disturbed soil, or treated
with other erosion control measures acceptable to the depart-
ment.

*(9) Slope restrictions. Tractor and wheeled skidders
shall not be used on slopes where in the opinion of the depart-
ment this method of operation would cause ((unnreecessary))
actual or potential material damage to a public resource.

(10) Disturbance avoidance for northern spotted
owls. The operation of heavy equipment within a SOSEA
boundary shall not be allowed within 0.25 mile of a northern
spotted owl site center between March 1 and August 31, pro-
vided that, this restriction shall not apply if:

(a) The landowner demonstrates that the owls are not
actively nesting during the current nesting season; or

(b) The forest practice is operating in compliance with a
plan or agreement developed for the protection of the north-
ern spotted owl under WAC 222-16-080 (6)(a), (e), or (f).

(11) Disturbance avoidance for marbled murrelets.
Operation of heavy equipment shall not be allowed within
0.25 mile of an occupied marbled murrelet site during the
daily peak activity periods within the critical nesting season,
provided that, this restriction shall not apply if the forest
practice is operating in compliance with a plan or agreement
developed for the protection of the marbled murrelet under
WAC 222-16-080 (6)(a) or (c).

WSR 99-24-088
PROPOSED RULES
FOREST PRACTICES BOARD
[Filed November 30, 1999, 10:39 a.m.]

Continuance of WSR 99-20-144.

Title of Rule: Amendments to forest practices rules,
Title 222 WAC.

Statutory Authority for Adoption: Chapter 34.05 RCW,
RCW 34.05.090, 76.09.040, [76.09.]050, [76.09.J055.

Statute Being Implemented: Chapter 76.09 RCW.

Summary: The Forest Practices Board will consider
adoption of these emergency rules on January 20, 2000.
Written comments may be submitted to the address below.

Name of Agency Personnel Responsible for Drafting:
Judith Holter, 1111 Washington Street S.E., Olympia, WA
98504-7012, (360) 902-1412; Implementation and Enforce-
ment: Catherine Elliott, 1111 Washington Street S.E., Olym-
pia, WA 98504-7012, (360) 902-1041.

Name of Proponent: Forest Practices Board, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Detailed explanation given in original publication.

The anticipated effects for these rules include improved
water q