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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

' 1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following nine sections:
(a) PREPROPOSAL-includes the Preproposal Statement of Intent that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.

(b) EXPEDITED REPEAL-includes the Preproposal Statement of Inquiry that lists rules being repealed using the
expedited repeal process. Expedited repeals are not consistently filed and may not appear in every issue of the
register.

() PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals.

(d) EXPEDITED ADOPTION-includes the full text of rules being changed using the expedited adoption process.
Expedited adoptions are not consistently filed and may not appear in every issue of the Register.

(¢) PERMANENT-includes the full text of permanently adopted rules.
() EMERGENCY-includes the full text of emergency rules and rescissions.

(2) MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the governor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.

(h) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(i) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the subject mat-
ter, type of filing and the WSR number. The three part number in the heading distinctively identifies each document, and the
last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
' graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i) underlined material is new material;

(i) deleted material is ((}red-outbetween-double-parentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule. '

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing.

(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].



DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

2000 - 2001

Issue Distribution First Agency Expedited
Number Closing Dates 1 Date Hearing Date3 Adoption 4 ‘
Non-OTS and Non-OTSand  OTSZ?or
30 p. or more 11to 29 p. 10 p. max.
For _ . Non-OTS___. Count 20 For hearing First Agency
Inclusion in - File no later than 12:00 noon - . _. . .daysfrom- . __.onordfter Adoption Date
00 - 13 May 24, 00 Jun 7, 00 Jun 21,00 Jul 5,00 Jui 25, 00 Aug 22,00
00 - 14 Jun 7,00 Jun 21, 00 Jul 5,00 Jul 19,00 Aug 8, 00 Sep S5, 00
00-15 Jun 21, 00 Jul 5,00 Jul 19, 00 Aug 2,00 Aug 22,00 Sep 19, 00
00 - 16 Jul 5,00 Jul 19, 00 Aug 2,00 Aug 16,00 Sep 5, 00 Oct 3, 00
00-17 Jul 26, 00 Aug 9,00 Aug 23, 00 Sep 6, 00 Sep 26, 00 Oct 24, 00
00 - 18 Aug9, 00 Aug 23,00 Sep 6, 00 Sep 20, 00 Oct 10, 00 Nov 7, 00
00 - 19 Aug 23,00 Sep 6, 00 Sep 20, 00 Oct 4,00 Oct 24, 00 Nov 21, 00
00 - 20 Sep 6, 00 Sep 20,00 Oct 4, 00 Oct 18,00 Nov 7, 00 Dec 5, 00
00 - 21 Sep 20, 00 Oct 4,00 Oct 18, 00 Nov 1, 00 Nov 21, 00 Dec 19, 00
00 - 22 Oct 4, 00 Oct 18,00 Nov 1, 00 Nov 15, 00 Dec 5, 00 N/A
00-23 Oct 25, 00 Nov 8, 00 Nov 22, 00 Dec 6, 00 Dec 26, 00 N/A
00 - 24 Nov 8, 00 Nov22.00 _  _ Dec6,00 _ Dec20,00 . ___ Jan9.0l N
0l -0l Nov 22, 00 Dec 6, 00 Dec 20, 00 Jan 3, 01 Jan 23, 01 N/A
01 - 02 Dec 6, 00 Dec 20, 00 Jan 3, 01 Jan 17, 01 Feb 6, 01 N/A
01-03 Dec 27, 00 Jan 10, 01 Jan 24,01 Feb 7, 01 Feb 27, 01 N/A
01 - 04 Jan 10, 01 Jan 24, 01 Feb 7, 01 Feb 21, 01 Mar 13, 01 N/A
0l -05 Jan 24,01 Feb 7,01 Feb 21, 01 Mar 7, 01 Mar 27, 01 N/A
01 - 06 Feb 7, 01 Feb 21, 01 Mar 7,01 Mar 21, 01 Apr 10, 01 N/A
0ol -07 Feb 21, 01 Mar 7, 01 Mar 21, 0! Apr4, 0l Apr 24,01 N/A
0t - 08 Mar 7, 01 Mar 21, 01 Apr4,01 Apr 18, 01 May 8, 01 N/A
0l - 09 Mar 21,01 Apr 4,01 Apr 18,01 May 2, 01 May 22, 01 N/A‘
o1 -10 Apr4, 0l Apr 18,01 May 2,01 May 16, 01 Jun 5, 01 N/A
01 -11 Apr 25, 01 May 9, 01 May 23,01 Jun 6,01 Jun 26, 01 N/A
01 - 12 May 9, 01 May 23, 01 Jun 6,01 Jun 20, 01 Jul 10, 01 N/A
o1 -13 May 23, 01 Jun 6,01 Jun 20, 01 Jul 5,01 Jul 25, 01 N/A
01 - 14 Jun 7. 01 Jun 21,01 Jul 5,01 Jul 19, 01 Aug 8,01 N/A
ol - 15 Jun 20, 01 Jul 5,01 Jul 18,01 Aug 1, 01 Aug 21,01 N/A
01 -16 Jul 5,01 Jul 18,01 Aug 1,01 Aug 15,01 Sep 4,01 N/A
ot -17 Jul 25, 01 Aug 8,01 Aug 22,01 Sep 5,01 Sep 25, 01 N/A
01 - 18 Aug 8,01 Aug 22,01 Sep 5, 01 Sep 19,01 Oct 9, 01 N/A
ol -19 Aug 22,01 Sep 5,01 Sep 19, 01 Oct 3,01 Oct 23, 01 N/A
01 - 20 Sep 5,01 Sep 19,01 Oct 3,01 Oct 17,01 Nov 6, 01 N/A
01 -2! Sep 26, 01 Oct 10,01 Oct 24, 01 Nov 7, 01 Nov 27,01 N/A
01 - 22 Oct 10, 01 Oct 24,01 Nov 7, 01 Nov 21, 01 Dec 11,01 N/A
01 -23 Oct 24, 01 Nov 7,01 Nov 21, 01 Dec 5,01 Dec 25. 01 N/A
01 -24 Nov 7, 01 Nov 21,01 ~ Dec3,01 __ Dec19,01 Jan 8,02 N/A

All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see

WAC 1-21-040.

2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser’s office; sce WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier

3 non-OTS dates.

" At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register.
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A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No
hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required wheﬁ an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



RULE-MAKING PROCESS

(Not including Expedited Repeal)

Legislature
°T:::s Adopt and file with Code Reviser's
heedin Emeraenc Office and JARRC. Emergency rule Emergency rule
implemen?lng IF l effgect y effective for 120 days maximum published in Register
rules needed 7 days p
-3 Petition to governor AGrant
OR maximum for repeal of 7 days
emergency rule maximum M Deny
Federal ‘
law or Permanent
rule effect
changes needed
Comment Perlod
34 to 222 days
OR 30 days _ y
Stot Age%cy minimum 180 days maximum
ate
court prepares Rule
declsion preproposal Agency Flle with 114 to 42 Proposal normallyl
statement prepares Code days published 20 day Agency takes
of Inquiry proposed Reviser's in Register {minimum hearing ettect
OR CR-101 text and Office in 31
CR-102 N days
Public form
petition Fi ﬁ
for rule requesting H Adopt ile  with
making File with persons Code
Code Reviser's
, Continue Oftice
Reviser's Supplemental -”_
Denled Oftice pﬁo”ce Agency ‘ —
Agency Publish
g reconsiders ublis
‘ prepares proposal in
Granted SBEIS & Register
‘ § 201, ch.
403, Laws Makes
Withdrawal ‘
Send to | [Publish|Jf of 1995 substantial of proposal Send tg
requesting in Analysis, changes JARRC
persons Register if needed
y N 7/ 2 2mhO 5



Washington State Register, Issue 00-14

WSR 00-14-001
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF TRANSPORTATION
[Filed June 22, 2000, 8:18 a.m.]

Subject of Possible Rule Making: Amending WAC 468-
38-100 Escort car requirements.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.44.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Current rule provides incon-
sistent requirements for when an escort vehicle is required
when compared with neighboring jurisdictions, with no over-
riding justification for the inconsistency. In addition, current
rule is silent with regards to when an escort vehicle would be
necessary for an overheight load, resulting in inconsistent
treatment by different permit sales locations.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The WAC is enforced by the Washington State Patrol.

Process for Developing New Rule: Agency study, a
review of best practices by other jurisdictions and the recom-
mendations of the WASHTO Committee on Highway Trans-
port.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Barry Diseth, Motor Carrier Services,
P.O. Box 47367, Olympia, WA 98504-7367, fax (360) 664-
9440.

June 21, 2000

Gerald E. Smith
Deputy Secretary, Operations

WSR 00-14-033
PREPROPOSAL STATEMENT OF INQUIRY
OFFICE OF
INSURANCE COMMISSIONER
[Insurance Commissioner Matter No. R 2000-06—Filed June 29, 2000, 4:13
p.m.]

Subject of Possible Rule Making: Extending the "rea-
sonable time" under RCW 48.104.090.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 48.02.060, 48.104.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: A rule could allow more time
for the application of the Holocaust Victim Insurance Relief
Act of 1999 to be suspended as to certain companies.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by writing to Kacy Brandeberry, Office of Insurance
Commissioner, P.O. Box 40255, Olympia, WA 90504

WSR 00-14-049

[98504], or send her e-mail at kacyb@oic.wa.gov, NO LATER
THAN July 26, 2000.

June 29, 2000

Robert A. Harkins

Chief Deputy Insurance Commissioner

WSR 00-14-043
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 30, 2000, 2:41 p.m.]

Subject of Possible Rule Making: WAC 388-438-0110
Alien emergency medical program.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 42 C.F.R. 436.128, 436.406(c)
and 440.255.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed amendment is
necessary to include client population eligible for nursing
facility and COPES services.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input into
the adopted language of this proposed WAC amendment.
The department will distribute draft material for an internal
and external review process. All comments are taken into
consideration before issuance of final rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Joanie Scotson, Program Manager,
Medical Assistance Administration, Mailstop 45534, P.O.
Box 5534, Olympia, WA 98504-5534, phone (360) 725-
1330, e-mail SCOTSJIK@DSHS.WA.GOV, fax (360) 664-
0910, TDD 1-800-848-5429.

June 29, 2000
Edith M. Rice, Chief
Office of Legal Affairs

WSR 00-14-049
PREPROPOSAL STATEMENT OF INQUIRY
LOTTERY COMMISSION
[Filed June 30, 2000, 3:41 p.m.]

Subject of Possible Rule Making: Retailer licensing.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.70.040(1).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The lottery is considering
amending WAC 315-06-120 dealing with payment of prizes.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Preproposal

PREPROPOSAL
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WSR 00-14-061

Process for Developing New Rule: Agency study.
Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary Jane Ferguson, Rules Coordina-
tor, at (360) 664-4833, fax (360) 586-6586, P.O. Box 43025,
Olympia, WA 98504-3025, with any comments or questions

regarding this statement of intent.

June 30, 2000
Mary Jane Ferguson
Rules Coordinator

WSR 00-14-061
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed July S, 2000, 8:53 a.m.]

Subject of Possible Rule Making: Certification by
Department of Health (DOH) of independent review organi-
zations (IROs) which will be approved to make binding
determinations when a health insurance enrollee disputes the
insurance carrier’s decision to deny, modify, reduce, or termi-
nate coverage or payment for health care service. The certi-
fication of IROs is a new Department of Health responsibility
under Washington’s recently enacted Health Care Patient Bill
of Rights Act of 2000 (chapter 5, Laws of 2000; formerly
E2SSB 6199).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Section 12, chapter 5, Laws of 2000 (which will
become part of chapter 43.70 RCW) requires the Department
of Health to adopt rules "providing a procedure and criteria
for certifying" independent review organizations. Additional
requirements involving IROs are contained in section 11 of
the same legislation.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The law requires the Depart-
ment of Health to adopt rules on this subject; see above.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Office of the Insurance Commissioner (OIC) is
responsible for rule making and enforcement to ensure that
health plans provide their enrollees with the option of appeal-
ing issues to external review (IRO) if they are not resolved
through internal processes. OIC also will develop a means to
assign specific cases to IROs on a rotational basis. DOH and
OIC staff will coordinate so that the two agencies’ areas of
rule making work together. Congress is considering federal
legislation, which, if enacted, would establish national
requirements.

Process for Developing New Rule: Collaborative rule-
making process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. The Department of Health (DOH) has scheduled
two fact-finding meetings to hear the interests and concerns
of interested parties about how this law is implemented: On
August 16, 2000, at 2-4 p.m., West Coast SeaTac Hotel, Seat-
tle Room, 18220 International Boulevard South, Seattle,
WA; and on August 17, 2000, at 9:30-11:30 a.m_,

Preproposal

(2]
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Cavanaugh’s Inn at the Park, Finch Room, 303 West North
River Drive, Spokane.

Other developmental meetings may be scheduled. A
preliminary list of questions on which the department wishes
input is shown below. By July 15, 2000, an Internet web
page related to development of this rule will be operational at
http://www.doh.wa.gov/rules/IROcertification. This site will
contain further information and a means to comment elec-
tronically. Atleast one formal hearing will be scheduled later
in the year to accept comments on the proposed rule. For fur-
ther information please contact any of these DOH staff:
Steve Boruchowitz, (360) 236-4621, Health Services Quality
Assurance, P.O. Box 47850, Olympia, WA 98504-7850, fax
(360) 236-4626; or Patti Rathbun, (360) 236-4627 or Dan
Rubin (360) 236-4023, Office of Secretary, P.O. Box 47879,
Olympia, WA 98504-7879, fax (360) 586-2171.

1. The requirements for independent review organiza-
tions (IROs) are addressed in sections 11 and 12 of Washing-
ton’s Health Care Patient Bill of Rights Act of 2000 (chapter
5, Laws of 2000; formerly E2SSB 6199). Copies of the leg-
islation are available from the Department of Health. Are
there specific statutory requirements that you believe will be
difficult to implement in the Department of Health’s program
for IRO certification? Why?

2. Are there requirements not spelled out in section 12 of
the law that you believe are essential for appropriate DOH
certification of IROs? If so, does DOH have legal authority
to require compliance with the requirements you suggest?

3. The law requires the Department of Health, in adopt-
ing rules, to "take into consideration standards for indepen-
dent review organizations adopted by national accreditation
organizations.” This clearly would include the accreditation
standards for external review organizations recently adopted
by The American Accreditation HealthCare Commission
(also known as URAC after its former name, Utilization
Review Accreditation Commission). Are there certain
URAC standards that you believe are inappropriate for certi-
fication of IROs under Washington’s law? Which standards,
and why? Information on URAC standards is available from
the Department of Health.

4. Apart form URAC, are there other national accredita-
tion standards for IROs which the department should con-
sider in implementing Washington’s law? Do those other
standards have specific provisions that you believe are supe-
rior to, or address gaps in, related URAC standards? Why?

5. Are there other states whose standards for IROs are a
good model for implementing Washington’s law? Which
specific standards from those states should be considered?

6. Washington’s IRO law requires reviewers to be appro-
priately licensed, certified or registered as required in Wash-
ington or another state with "substantially comparable” stan-
dards. Review decisions must be based in part on "medical
standards of practice in the state of Washington." How
should these requirements be implemented?

7. Should IROs that handle only specialized types of
reviews (such as behavioral health, chiropractic or high-tech-
nology) be certified in Washington? Why or why not?
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8. Do you have other recommendations or concerns that
the Department of Health should be aware of in developing
rules for certification of IROs?

July 3, 2000

Nancy Ellison

for Mary C. Selecky
Secretary

WSR 00-14-072
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed July 5, 2000, 10:37 a.m.]

Subject of Possible Rule Making: The Department of
Labor and Industries (L&I) is considering revising its pay-
ment method for ambulatory surgery centers (ASCs) and
other nonhospital surgical suite services provided to injured
workers. The ASC payment method may also affect the
crime victims compensation (CVC) program. L&I would
adopt this new rule as new chapter 296-23B WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 51.04.020, 51.04.030(1), and 51.36.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: L&I uses a number of differ-
ent payment methods, such as fee schedules and discounting,
to pay for medical services purchased for injured workers and
crime victims. Most of these payment methods are designed
to help assure that L&I meets its responsibility to cost-effec-
tively purchase health care while assuring access to services.
The current ASC payment method is unlike most other L&I
medical payment methods in that it has no provisions for
managing costs, and partly as a result of this, L&I's ASC pay-
ments have been rising much more rapidly than other medical
costs. The new ASC payment method will help L&I better
manage these costs and make ASC payment more consistent
with other medical payment methods used by L&I.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The federal Health Care Financing Administration
(HCFA), the state Health Care Authority and the DSHS/Med-
ical Assistance Administration have rules or other procedures
in place establishing their payment methods for similar ser-
vices. When we evaluate our options for an ASC payment
method, we will consider the methods used by those agen-
cies.

Process for Developing New Rule: Agency staff will
evaluate ASC payment method options with input from
ASCs and other stakeholders. Draft rules will be developed
by staff and shared with stakeholders for their input. We will
work with stakeholders through an ASC project workgroup
as well as established professional organizations and advi-
sory committees.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Marilyn Gisser, Department of Labor
and Industries, Health Services Analysis, P.O. Box 44322,

WSR 00-14-073

Olympia, WA 98504-4322, phone (360) 902-6801, fax (360)
902-4249, Internet gism235@Ini.wa.gov.

July 5, 2000
Gary L. Moore

Director

WSR 00-14-073
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
LABOR AND INDUSTRIES

[Filed July 5, 2000, 10:38 a.m.]

Subject of Possible Rule Making: WAC 296-155-305
Signaling, Flaggers, 296-155-205 Head protection, 296-155-
625 Site clearing, 296-32-240 Employee protection in public
work areas, and 296-45-52530 Employee protection in public
work areas.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.17.010, [49.17].040, and [{49.17].050,
chapter 239, Laws of 2000 (ESHB 2647), and chapter 34.05
RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Chapter 239, Laws of 2000
(ESHB 2647) states that the department’s director must adopt
permanent rules designed to improve options available to
ensure the safety of flaggers and ensure that flaggers have
adequate visual warning of objects approaching from behind
them. These permanent rules must take effect no later than
March 1, 2001.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other federal agencies (other than OSHA) are
known that regulate this subject. The Washington State
Department of Transportation (WSDOT) has rules that affect
WAC 296-155-305. The department will communicate its
rule-making activity to both OSHA and WSDOT.

Process for Developing New Rule: The department must
adopt rules identical to or at-least-as-effective-as OSHA rules
as required by the OSHA/WISHA state plan agreement. Par-
ties interested in the formulation of these rules for proposal
may contact the individuals listed below. The public may
also participate by commenting after amendments are pro-
posed by providing written comments or giving oral testi-
mony during the public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lou Flores, Department of Labor and
Industries, Policy and Technical Services, P.O. Box 44650,
Olympia, WA 98504-4650, phone (360) 902-5237, fax (360)
902-5438; Dan McMurdie, Department of Labor and Indus-
tries, Policy and Technical Services, P.O. Box 44650, Olym-
pia, WA 98504-4650, phone (360) 902-5460, fax (360) 902-
5438; or George Huffman, Project Manager, Department of
Labor and Industries, WISHA Services Division, P.O. Box

Preproposal
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WSR 00-14-057
EXPEDITED REPEAL
LOTTERY COMMISSION
[Filed July 3, 2000, 9:12 am.]

The Following Sections are Proposed for Expedited
Repeal: WAC 315-11A-215 Instant Game Number 215 ("$2
15th Anniversary"), WAC 315-11A-216 Instant Game Num-
ber 216 ("Pot O°'Gold"), and WAC 315-11A-217 Instant
Game Number 217 ("Domino Dough").

Rules Proposed for Expedited Repeal Meet the Follow-
ing Criteria: Rule is no longer necessary because of changed
circumstances.

Any person who objects to the repeal of the rule must file
a written objection to the repeal within thirty days after pub-
lication of this preproposal statement of inquiry.

Address Your Objection to: Mary Jane Ferguson, Rules
Coordinator, Washington State Lottery, P.O. Box 43025,
Olympia, WA 98504.

Reason the Expedited Repeal of the Rule is Appropriate:
The scratch games covered by these rules have been closed.

June 30, 2000
Mary Jane Ferguson
Rules Coordinator
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WSR 00-12-080
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
[Filed June 6, 2000, 1:18 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR
96-07-045.

Title of Rule: New chapter 388-531 WAC, Physi-
cian-related services; and repealing WAC 388-86-011
Advanced registered nurse practitioners, 388-86-055 Labora-
tory services, 388-86-095 Physician services, 388-86-09601
Podiatric services, 388-86-110 X-ray services, 388-87-0075
Payment—Laboratory services, and 388-87-095 Payment—
Physician services.

Purpose: The department is establishing a new chapter
for rules pertaining to physician-related services. To avoid
duplication, related rules in chapters 388-86 and 388-87
WAC are proposed for repeal.

Statutory Authority for Adoption:
74.09.520.

Statute
74.09.520.

Summary: The department is establishing a new chapter
for rules pertaining to physician-related services. To avoid
duplication, related rules in chapters 388-86 and 388-87
WAC are proposed for repeal.

Reasons Supporting Proposal: To consolidate physi-
cian-related services rules in one chapter. To add payment
methodology to various physician-related service rules. To
comply with the Governor's Executive Order 97-02.

Name of Agency Personnel Responsible for Drafting:
Ann Myers, DPS/RIP, P.O. Box 45533, Olympia, WA
98504, (360) 725-1345; Implementation and Enforcement:
Dave Cundiff M.D., P.O. Box 45500, Olympia, WA 98504,
(360) 725-1500.

Name of Proponent: Department of Social and Health
Services, Medical Assistance Administration, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule will consolidate physician-related
services rules into one chapter. It also puts payment method-
ology into rule. As new and existing rules are consolidated
into the new chapter, they have been reviewed and written to
meet the clear-language guidelines in the Governor's Execu-
tive Order 97-02.

The purpose of this action is to move physician-related
services into one chapter, and to state those rules in clear,
understandable language. This contributes to better under-
standing and easier usage by both department staff and pro-
viders.

The anticipated effects are to make the rules easier to
find and to understand.

Proposal Changes the Following Existing Rules: The
proposal repeals rules listed above and restates those policies
in the new chapter.

RCW 74.08.090,

Being Implemented: RCW  74.08.090,

(1]
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules and concludes that, since the
rules reflect no change in current policy, no new costs will
[be] imposed on the small businesses affected by them.

RCW 34.05.328 applies to this rule adoption. The
department has analyzed the proposed rules and determined
that they meet the definition of a "significant legislative rule.”
An analysis of the probable costs and benefits is available
from the person listed above.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 8, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Fred
Swenson by July 28, 2000, phone (360) 664-6097, TTY
(360) 664-6178, e-mail swensfh@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by August 8, 2000.

Date of Intended Adoption: August 9, 2000.

June 1, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

Chapter 388-531 WAC

PHYSICIAN-RELATED SERVICES

NEW SECTION

WAC 388-531-0050 Physician-related services defi-
nitions. The following definitions and abbreviations and
those found in WAC 388-500-0005, apply to this chapter.
Defined words and phrases are bolded the first time they are
used in the text.

"' Acquisition cost’’ means the cost of an item excluding
shipping, handling, and any applicable taxes.

"Acute care' means care provided for clients who are
not medically stable. These clients require frequent monitor-
ing by a health care professional in order to maintain their
health status (WAC 248-27-015).

"Acute physical medicine and rehabilitation
(PM&R)" means a comprehensive inpatient and rehabilita-
tive program coordinated by a multidisciplinary team at an
MAA-approved rehabilitation facility. The program pro-
vides twenty-four hour specialized nursing services and an
intense level of specialized therapy (speech, physical, and
occupational) for a diagnostic category for which the client
shows significant potential for functional improvement (see
WAC 388-550-2501).

"Add-on procedure(s)' means secondary procedure(s)
that are performed in addition to another procedure.

"Admitting diagnosis" means the medical condition
responsible for a hospital admission, as defined by ICD-9-M
diagnostic code.

"Advanced registered nurse practitioner (ARNP)"
means a registered nurse prepared in a formal educational

Proposed
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program to assume an expanded health services provider role
in accordance with WAC 246-840-300 and 246-840-305.

"Aging and adult services administration (AASA)"
means the administration that administers directly or con-
tracts for long-term care services, including but not limited to
nursing facility care and home and community services. See
WAC 388-15-202.

"Allowed charges" means the maximum amount for
any procedure that is allowed by MAA.

"Anesthesia technical advisory group (ATAG)"
means an advisory group representing anesthesiologists who
are affected by the implementation of the anesthesiology fee
schedule.

"Base anesthesia units (BAU)" means a number of
anesthesia units assigned to a surgical procedure that includes
the usual pre-operative, intra-operative, and post-operative
visits. This includes the administration of fluids and/or blood
incident to the anesthesia care, and interpretation of noninva-
sive monitoring by the anesthesiologist.

"Bundled services' means services integral to the
major procedure that are included in the fee for the major pro-
cedure. Bundled services are not reimbursed separately.

"Bundled supplies" means supplies which are consid-
ered to be included in the practice expense RVU of the med-
ical or surgical service of which they are an integral part.

"By report (BR)" means a method of reimbursement in
which MAA determines the amount it will pay for a service
that is not included in MAA’s published fee schedules. MAA
may request the provider to submit a "report” describing the
nature, extent, time, effort, and/or equipment necessary to
deliver the service.

"Call" means a face-to-face encounter between the cli-
ent and the provider resulting in the provision of services to
the client.

"Cast material maximum allowable fee" means a
reimbursement amount based on the average cost among sup-
pliers for one roll of cast material.

"Certified registered nurse anesthetist (CRNA)"
means an advanced registered nurse practitioner (ARNP)
with formal training in anesthesia who meets all state and
national criteria for certification. The American Association
of Nurse Anesthetists specifies the National Certification and
scope of practice.

"Children’s health insurance plan (CHIP)," see chap-
ter 388-542 WAC.

"Clinical Laboratory Improvement Amendment
(CLIA)" means regulations from the U.S. Department of
Health and Human Services that require all laboratory testing
sites to have either a CLIA registration or a CLIA certificate
of waiver in order to legally perform testing anywhere in the
uUsS.

"Conversion factors' means dollar amounts MAA uses
to calculate the maximum allowable fee for physician-related
services.

"Covered service'' means a service that is within the
scope of the eligible client’s medical care program, and listed
in specific fee-for-service billing instructions.

"CPT," see "current procedural terminology."

Proposed
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"Critical care services' means physician services for
the care of critically ill or injured clients. A critical illness or
injury acutely impairs one or more vital organ systems such
that the client’s survival is jeopardized. Critical care is given
in a critical care area, such as the coronary care unit, intensive
care unit, respiratory care unit, or the emergency care facility.

"Current procedural terminology (CPT)" means a
systematic listing of descriptive terms and identifying codes
for reporting medical services, procedures, and interventions
performed by physicians and other practitioners who provide
physician-related services. CPT is copyrighted and pub-
lished annually by the American Medical Association
(AMA).

"Diagnosis code' means a set of numeric or alphanu-
meric characters assigned by the ICD-9-CM, or successor
document, as a shorthand symbol to represent the nature of a
disease.

"Emergency medical condition(s)" means a medical
condition(s) that manifests itself by acute symptoms of suffi-
cient severity so that the absence of immediate medical atten-
tion could reasonably be expected to result in placing the
patient’s health in serious jeopardy, serious impairment to
bodily functions, or serious dysfunction of any bodily organ
or part.

"Emergency services'' means medical services required
by and provided to a patient experiencing an emergency med-
ical condition.

"Estimated acquisition cost (EAC)'' means the depart-
ment’s best estimate of the price providers generally and cur-
rently pay for drugs and supplies.

"Evaluation and management (E&M) codes" means
procedure codes which categorize physician services by type
of service, place of service, and patient status.

"Expedited prior authorization' means the process of
obtaining authorization that must be used for selected ser-
vices, in which providers use a set of numeric codes to indi-
cate to MAA which acceptable indications, conditions, diag-
noses, and/or criteria are applicable to a particular request for
services.

"Experimental'" means a term to describe a procedure,
or course of treatment, which lacks sufficient scientific evi-
dence of safety and effectiveness. See WAC 388-531-0500.
A service is not "experimental” if the service:

(1) Is generally accepted by the medical profession as
effective and appropriate; and

(2) Has been approved by the FDA or other requisite
government body.

"Fee-for-service" means the general payment method
MAA uses to reimburse providers for covered medical ser-
vices provided to clients for whom those services are not cov-
ered under MAA’s healthy options program or children’s
health insurance program (CHIP) programs.

"Flat fee" means the maximum allowable fee estab-
lished by MAA for a service or item that does not have a rel-
ative value unit (RVU) or has an RVU that is not appropriate.

"Geographic practice cost index (GPCI)" as defined
by Medicare, means a Medicare adjustment factor that
includes local geographic area estimates of how hard the pro-
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vider has to work (work effort), what the practice expenses
are, and what malpractice costs are. The GPCI reflects one-
fourth the difference between the area average and the
national average.

"Global surgery reimbursement," see WAC 388-531-
1700.

"HCPCS Level II'" means a coding system established
by the HCFA to define services and procedures not included
in CPT.

"Health Care Financing Administration (HCFA)"
means the agency within the federal Department of Health
and Human Services (DHHS) with oversight responsibility
for the Medicare and Medicaid programs.

"Health Care Financing Administration Common
Procedure Coding System (HCPCS)" means the name
used for the Health Care Financing Administration codes
made up of CPT and HCPCS level II codes.

"Health care team’' means a group of health care pro-
viders involved in the care of a client.

""Hospice'' means a medically directed, interdisciplinary
program of palliative services which is provided under
arrangement with a Title XVIII Washington licensed and cer-
tified Washington state hospice for terminally ill clients and
the clients’ families.

"ICD-9-CM," see "International Classification of Dis-
eases, 9th Revision, Clinical Modification”.

"Informed consent' means that an individual consents
to a procedure after the provider who obtained a properly
completed consent form has done all of the following:

(1) Disclosed and discussed the client’s diagnosis; and

(2) Offered the client an opportunity to ask questions
about the procedure and to request information in writing;
and

(3) Given the client a copy of the consent form; and

(4) Communicated effectively using any language inter-
pretation or special communication device necessary per 42
C.F.R. Chapter IV 441.257; and

(5) Given the client oral information about all of the fol-
lowing:

(a) The client’s right to not obtain the procedure, includ-
ing potential risks, benefits, and the consequences of not
obtaining the procedure; and

(b) Alternatives to the procedure including potential
risks, benefits, and consequences; and

(c) The procedure itself, including potential risks, bene-
fits, and consequences.

"Inpatient hospital admission' means an acute hospi-
tal stay for longer then twenty-four hours when the medical
care record shows the need for inpatient care beyond twenty-
four hours. All admissions are considered inpatient hospital
admissions, and are paid as such, regardless of the length of
stay, in the following circumstances:

(1) The death of a client;

(2) Obstetrical delivery;

(3) Initial care of a newborn; or

(4) Transfer to another acute care facility.

"International Classification of diseases, 9th Revi-
sion, Clinical Modification (ICD-9-CM)" means the sys-
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tematic listing that transforms verbal descriptions of diseases,
injuries, conditions, and procedures into numerical or alpha-
numerical designations (coding).

"Investigational" means a term to describe a procedure,
or course of treatment, which lacks sufficient scientific evi-
dence of benefit for a particular condition. A service is
"investigational” if the service:

(1) Is generally accepted by the medical professional as
effective and appropriate for the condition in question; or

(2) Is supported by a preponderance of objective scien-
tific evidence, in which the risks and benefits are examined,
demonstrating the proposed service to be of greater overall
benefit to the client in the particular circumstance than
another, generally available service.

"Life support'' means mechanical systems, such as ven-
tilators or heart-lung respirators, which are used to supple-
ment or take the place of the normal autonomic functions of a
living person.

"Limitation extension'' means a process for requesting
and approving reimbursement for covered services whose
proposed quantity, frequency, or intensity exceeds that which
MAA routinely reimburses. Limitation extensions require
prior authorization.

"Maximum allowable fee" means the maximum dollar
amount that MAA will reimburse a provider for specific ser-
vices, supplies, and equipment.

"Medically necessary," see WAC 388-500-0005.

"Medicare Physician Fee Schedule Data Base
(MPFSDB)'"" means the official HCFA publication of the
Medicare policies and RVUs for the RBRVS reimbursement
program.

"Medicare Program Fee Schedule for Physician Ser-
vices (MPFSPS)" means the official HCFA publication of
the Medicare fees for physician services.

"Medicare Clinical Diagnostic Laboratory Fee
Schedule' means the fee schedule used by Medicare to reim-
burse for clinical diagnostic laboratory procedures in the state
of Washington.

"Mentally incompetent" means a client who has been
declared mentally incompetent by a federal, state, or local
court.

"Modifier" means a two-digit alphabetic and/or
numeric identifier that is added to the procedure code to indi-
cate the type of service performed. The modifier provides the
means by which the reporting physician can describe or indi-
cate that a performed service or procedure has been altered by
some specific circumstance but not changed in its definition
or code. The modifier can affect payment or be used for
information only. Modifiers are listed in fee schedules.

"Outpatient" means a client who is receiving medical
services in other than an inpatient hospital setting.

"Peer-reviewed medical literature' means medical lit-
erature published in professional journals that submit articles
for review by experts who are not part of the editorial staff. It
does not include publications or supplements to publications
primarily intended as marketing material for pharmaceutical,
medical supplies, medical devices, health service providers,
Or insurance catriers. :
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"Physician care plan" means a written plan of medi-
cally necessary treatment that is established by and periodi-
cally reviewed and signed by a physician. The plan describes
the medically necessary services to be provided by a home
health agency, a hospice agency, or a nursing facility.

""Physician standby'' means physician attendance with-
out direct face-to-face client contact and which does not
involve provision of care or services.

"Physician’s current procedural terminology,"” see
"CPT, current procedural terminology."

"PM&R," see acute physical medicine and rehabilita-
tion.

"Podiatric service'' means the diagnosis and medical,
surgical, mechanical, manipulative, and electrical treatments
of ailments of the foot and ankle.

"Pound indicator (#)'' means a symbol (#) indicating a
CPT procedure code listed in MAA fee schedules that is not
routinely covered.

"Preventive” means medical practices that include
counseling, anticipatory guidance, risk factor reduction inter-
ventions, and the ordering of appropriate laboratory and diag-
nostic procedures intended to help a client avoid or reduce the
risk or incidence of illness or injury.

"Prior authorization' means a process by which cli-
ents or providers must request and receive MA A approval for
certain medical services, equipment, or supplies, based on
medical necessity, before the services are provided to clients,
as a precondition for provider reimbursement. Expedited
prior authorization and limitation extension are forms of prior
authorization.

"Professional component' means the part of a proce-
dure or service that relies on the provider’s professional skill
or training, or the part of that reimbursement that recognizes
the provider’s cognitive skill.

"Prognosis' means the probable outcome of a client’s
illness, including the likelihood of improvement or deteriora-
tion in the severity of the illness, the likelihood for recur-
rence, and he client’s probable life span as a result of the ill-
ness.

"Prolonged services' means face-to-face client ser-
vices furnished by a provider, either in the inpatient or outpa-
tient setting, which involve time beyond what is usual for
such services. The time counted toward payment for pro-
longed E&M services includes only face-to-face contact
between the provider and the client, even if the service was
not continuous.

"Provider," see WAC 388-500-0005.

"Radioallergosorbent test” or ""RAST'* means a blood
test for specific allergies.

"RBRYVS," see resource based relative value scale.

"RVU," see relative value unit.

"Reimbursement' means payment to a provider or

other MA A-approved entity who bills according to the provi-
sions in WAC 388-502-0100.

""Reimbursement steering committee (RSC)" means
an interagency work group that establishes and maintains
RBRVS physician fee schedules and other payment and pur-
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chasing systems utilized by the health care authority, MAA,
and department of labor and industries.

. "Relative value guide (RVG)" means a system used by
the American Society of Anesthesiologists for determining
base anesthesia units (BAUS).

"Relative value unit (RVU)" means a unit which is
based on the resources required to perform an individual ser-
vice or intervention.

"Resource based relative value scale (RBRVS)"
means a scale that measures the relative value of a medical
service or intervention, based on the amount of physician
resources involved.

"RBRVS RVU" means a measure of the resources
required to perform an individual service or intervention. It
is set by Medicare based on three components - physician
work, practice cost, and malpractice expense. Practice cost
varies depending on the place of service.

"RSC RVU" means a unit established by the RSC for a
procedure that does not have an established RBRVS RVU or
has an RBRVS RVU deemed by the RSC as not appropriate
for the service.

""Stat laboratory charges' means charges by a labora-
tory for performing tests immediately. "Stat” is an abbrevia-
tion for the Latin word "statim," meaning immediately.

"State unique procedure codes" means procedure
codes established by the RSC to define services or proce-
dures not contained in CPT or HCPCS level II.

"Sterile tray' means a tray containing instruments and
supplies needed for certain surgical procedures normally
done in an office setting. For reimbursement purposes, tray
components are considered by HCFA to be nonroutine and
reimbursed separately.

"Technical advisory group (TAG)" means an advisory
group with representatives from professional organizations
whose members are affected by implementation of RBRVS
physician fee schedules and other payment and purchasing
systems utilized by the health care authority, MAA, and
department of labor and industries.

"Technical component" means the part of a procedure
or service that relates to the equipment set-up and techni-
cian’s time, or the part of the procedure and service reim-
bursement that recognizes the equipment cost and technician
time.

NEW SECTION

WAC 388-531-0100 Scope of coverage for physician-
related services—General and administrative. (1) The
medical assistance administration (MAA) covers medical
services, equipment, and supplies when they are both:

(a) Within the scope of an eligible client’s medical care
program. Refer to chapter 388-529 WAC; and

(b) Medically necessary as defined in 388-500-0005.

(2) MAA evaluates a request for any service that is listed
as noncovered in WAC 388-531-0150 under the provisions
of WAC 388-501-0165 which relate to noncovered services.

(3) MAA evaluates a request for a service that is in a
covered category, but has been determined to be experimen-
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tal or investigational under WAC 388-531-0550, under the
provisions of WAC 388-501-0165 which related to medical
necessity.

(4) MAA evaluates requests for covered services that are
subject to limitations or other restrictions and approves such
services beyond those limitations or restrictions when medi-
cally necessary, under the standards for covered services in
WAC 388-501-0165.

(5) MAA covers the following physician-related ser-
vices, subject to the conditions in subsection (1) and (2) of
this section:

(a) Allergen immunotherapy services;

(b) Anesthesia services;

(¢) Dialysis and end stage renal disease services (refer to
chapter 388-540 WAC);

(d) Emergency physician services;

(e) ENT (ear, nose, and throat) related services;

(f) Early and periodic screening, diagnosis, and treat-
ment (EPSDT) services (refer to WAC 388-534-0100);

(g) Gender dysphoria surgery and related procedures,
treatment, prosthetics, or supplies when recommended after a
multidisciplinary evaluation including at least urology, endo-
crinology, and psychiatry;

(h) Family planning services (refer to chapter 388-532
WACQC);

(i) Hospital inpatient services (refer to chapter 388-550
WACQC);

(j) Maternity care, delivery, and newborn care services
(refer to chapter 388-533 WAC);

(k) Office visits;

(1) Ophthalmology care services;

(m) Osteopathic treatment services;

(n) Pathology and laboratory services;

(o) Physiatry and other rehabilitation services (refer to
chapter 388-550 WAC);

(p) Podiatry services;

(q) Primary care services;

(r) Psychiatric services, provided by a psychiatrist;

(s) Pulmonary and respiratory services;

(t) Radiology services;

(u) Surgical services;

(v) Surgery to correct defects from birth, illness, or
trauma, or for. mastectomy reconstruction; and

(w) Other outpatient physician services.

(6) MAA covers physical examinations for MAA clients
only when the physical examination is one or more of the fol-
lowing:

(a) A screening exam covered by the EPSDT program
(see WAC 388-534-0100);

(b) An annual exam for clients of the division of devel-
opmental disabilities; or

(c) A screening pap smear, mammogram, or prostate
exam.

(7) By providing covered services to a client eligible for
a medical care program, a provider who has signed an agree-
ment with MAA accepts MAA’s rules and fees as outlined in
the agreement, which includes federal and state law and reg-
ulations, billing instructions, and MAA issuances.
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NEW SECTION

WAC 388-531-0150 Noncovered physician-related
services—General and administrative. (1) Except as pro-
vided in WAC 388-531-0100 and subsection (2) of this sec-
tion, MAA does not cover the following:

(a) Acupuncture, massage, or massage therapy;

(b) Any service specifically excluded by statute;

(c) Care, testing, or treatment of infertility, frigidity, or
impotency. This includes procedures for donor ovum, sperm,
womb, and reversal of vasectomy or tubal ligation;

(d) Cosmetic treatment or surgery, except for medically
necessary reconstructive surgery to correct defects attribut-
able to trauma, birth defect, or illness;

(e) Experimental or investigational services, procedures,
treatments, devices, drugs, or application of associated ser-
vices, except when the individual factors of an individual cli-
ent’s condition justify a determination of medical necessity
under WAC 388-501-0165;

(f) Hair transplantation;

(g) Marital counseling or sex therapy;

(h) More costly services when MAA determines that less
costly, equally effective services are available;

(i) Orthoptic eye training therapy;

(j) Payment for body parts, including organs, tissues,
bones and blood, except as allowed in WAC 388-531-1750;

(k) Physician-supplied medication, except those drugs
administered by the physician in the physician’s office;

() Physical examinations or routine checkups, except as
provided in WAC 388-531-0100;

(m) Routine foot care. This does not include clients who
have a medical condition that affects the feet, such as diabe-
tes or arteriosclerosis obliterans. Routine foot care includes,
but is not limited to:

(i) Treatment of mycotic disease;

(ii) Removal of warts, corns, or calluses;

(iii) Trimming of nails and other hygiene care; or

(iv) Treatment of flat feet;

(n) Except as provided in WAC 388-531-1600, weight
reduction and control services, procedures, treatments,
devices, drugs, products, or the application of associated ser-
vices.

(o) Nonmedical equipment; and

(p) Nonemergent admissions and associated services to
out-of-state hospitals or noncontracted hospitals in contract
areas.

(2) MAA covers excluded services listed in (1) of this
subsection if those services are mandated under and provided
to a client who is eligible for one of the following:

(a) The EPSDT program;

(b) A Medicaid program for qualified Medicare benefi-
ciaries (QMBs); or

(c) A waiver program.

NEW SECTION

WAC 388-531-0200 Physician-related services
requiring prior authorization. (1) MAA requires prior
authorization for certain services. Prior authorization

Proposed

[—]
Rded
[2-]
[—]
[
[—}
=
(-




=2
bl
[
[—]
-9
[—]
-
(-

WSR 00-12-080

includes expedited prior authorization (EPA) and limita-
tion extension (LE). See WAC 388-501-0165.

(2) The EPA process is designed to eliminate the need
for telephone prior authorization for selected admissions and
procedures.

(a) The provider must create an authorization number
using the process explained in MAA’s physician-related bill-
ing instructions.

(b) Upon request, the provider must provide supporting
clinical documentation to MAA showing how the authoriza-
tion number was created.

(c) Selected nonemergent admissions to contract hospi-
tals require EPA. These are identified in MAA billing
instructions.

(d) Procedures requiring expedited prior authorization
include, but are not limited to, the following:

(1) Bladder repair;

(i) Hysterectomy for clients age forty-five and younger,
except with a diagnosis of cancer(s) of the female reproduc-
tive system;

(iii) Outpatient magnetic resonance imaging (MRI) and
magnetic resonance angiography (MRA);

(iv) Reduction mammoplasties/mastectomy for gey-
necomastia; and

(v) Strabismus surgery for clients eighteen years of age
and older.

(3) MAA evaluates new technologies under the proce-
dures in WAC 388-531-0550. These require prior authoriza-
tion.

(4) Prior authorization is required for the following:

(a) abdominoplasty;

(b) All inpatient hospital stays for acute physical medi-
cine and rehabilitation (PM&R);

(c) Cochlear implants, which also:

(1) For coverage, must be performed in an ambulatory
surgery center (ASC) or an inpatient or outpatient hospital
facility; and

(i1) For reimbursement, must have the invoice attached
to the claim;

(d) Diagnosis and treatment of eating disorders for cli-
ents twenty-one years of age and older;

(e) Osteopathic manipulative therapy in excess of
MAA/s published limits;

(f) Panniculectomy;

(g) Surgical procedures related to weight loss or reduc-
tion; and

(h) Vagus nerve stimulator insertion, which also:

(i) For coverage, must be performed in an inpatient or
outpatient hospital facility; and

(it) For reimbursement, must have the invoice attached
to the claim.

(5) MAA may require a second opinion and/or consulta-
tion before authorizing any elective surgical procedure.

(6) Children six year of age and younger do not require
authorization for hospitalization.
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NEW SECTION

WAC 388-531-0250 Who can provide and bill for
physician-related services. (1) The following enrolled pro-
viders are eligible to provide and bill for physician-related
medical services which they provide to eligible clients:

(a) Advanced registered nurse practitioners (ARNP);

(b) Federally qualified health centers (FQHCs);

(c) Health departments;

(d) Hospitals currently licensed by the department of
health;

(e) Independent (outside) laboratories CLIA certified to
perform tests. See WAC 388-531-0800;

(f) Licensed radiology facilities;

(g) Medicare-certified ambulatory surgery centers;

(h) Medicare-certified rural health clinics;

(i) Providers who have a signed agreement with MAA to
provide screening services to eligible persons in the EPSDT
program;

() Registered nurse first assistants (RNFA); and

(k) Persons currently licensed by the state of Washington
department of health to practice any of the following:

(i) Dentistry (refer to chapter 388-535 WAC);

(ii) Medicine and osteopathy;

(iii) Nursing;

(iv) Optometry, for vision-related services; or

(v) Podiatry, for podiatric services.

(2) MAA does not reimburse for services performed by
any of the following practitioners:

(a) Acupuncturists;

(b) Christian Science practitioners or theological healers;

(c) Counselors;

(d) Herbalists;

(e) Homeopaths;

(f) Massage therapists as licensed by the Washington
state department of health;

(g) Naturopaths;

(h) Sanipractors;

(i) Those who have a master’s degree in social work
(MSW), except those employed by an FQHC;

() Any other licensed or unlicensed practitioners not
otherwise specifically provided for in WAC 388-87-005: or

(k) Any other licensed practitioners providing services
which the practitioner is not:

(1) Licensed to provide; and

(i1) Trained to provide.

(3) MAA reimburses practitioners listed in subsection
(2) of this section for physician-related services if those ser-
vices are mandated by, and provided to, clients who are eligi-
ble for one of the following:

(a) The EPSDT program;

(b) A Medicaid program for qualified Medicare benefi-
ciaries (QMB); or

(c) A waiver program.

NEW SECTION

WAC 388-531-0300 Anesthesia providers and cov-
ered physician-related services. MAA bases coverage of
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anesthesia services on Medicare policies and the following
rules:

(1) MAA reimburses providers for covered anesthesia
services performed by:

(a) Anesthesiologists;

(b) Certified registered nurse anesthetists (CRNAs);

(c) Oral surgeons with a special agreement with MAA to
provide anesthesia services; and

(d) Other providers who have a special agreement with
MAA to provide anesthesia services.

(2) MAA covers and reimburses anesthesia services for
children and noncooperative clients in those situations where
the medically necessary procedure cannot be performed if the
client is not anesthetized. A statement of the client-specific
reasons why the procedure could not be performed without
specific anesthesia services must be kept in the client’s medi-
cal record. Examples of such procedures include:

(a) Computerized tomography (CT);

(b) Dental procedures;

(c) Electroconvulsive therapy; and

(d) Magnetic resonance imaging (MRI).

(3) MAA covers anesthesia services provided for any of
the following:

(a) Dental restorations and/or extractions:

(b) Maternity per subsection (9) of this section. See
WAC 388-531-1550 for information about sterilization/hys-
terectomy anesthesia;

(c) Pain management per subsection (5) of this section;

(d) Radioclogical services as listed in WAC 388-531-
1450; and

(e) Surgical procedures.

(4) For each client, the anesthesiologist provider must do
all of the following:

(a) Perform a pre-anesthetic examination and evaluation;

(b) Prescribe the anesthesia plan;

(c) Personally participate in the most demanding aspects
of the anesthesia plan, including, if applicable, induction and
emergence;

(d) Ensure that any procedures in the anesthesia plan that
the provider does not perform, are performed by a qualified
individual as defined in the program operating instructions;

(e) At frequent intervals, monitor the course of anesthe-
sia during administration;

(f) Remain physically present and available for immedi-
ate diagnosis and treatment of emergencies; and

(g) Provide indicated post anesthesia care.

(5) MAA does not allow the anaesthesiologist provider
to:

(a) Direct more than four anesthesia services concur-
rently; and

(b) Perform any other services while directing the single
or concurrent services, other than attending to medical emer-
gencies and other limited services as allowed by Medicare
instructions.

(6) MAA requires the anesthesiologist provider to docu-
ment in the client’s medical record that the medical direction
requirements were met.

(7) General anesthesia:
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(a) When a provider performs multiple operative proce-
dures for the same client at the same time, MAA reimburses
the base anesthesia units (BAU) for the major procedure
only.

(b) MAA does not reimburse the attending surgeon for
anesthesia services.

(c) When more than one anesthesia provider is present
on a case, MAA reimburses as follows:

(i) The supervisory anesthesiologist and certified regis-
tered nurse anesthetist (CRNA) each receive fifty percent of
the allowed amount.

(i) For anesthesia provided by a team, MAA limits reim-
bursement to one hundred percent of the total allowed reim-
bursement for the service.

(8) Pain management:

(a) MAA pays CRNAs or anesthesiologists for pain
management services.

(b) MAA allows two postoperative or pain management
epidurals per client, per hospital stay plus the two associated
E&M fees for pain management.

(9) Maternity anesthesia:

(a) To determine total time for obstetric epidural anes-
thesia during normal labor and delivery and c-sections, time
begins with insertion and ends with removal for a maximum
of six hours. "Delivery" includes labor for single or multiple
births, and/or cesarean section delivery.

(b) MAA does not apply the six-hour limit for anesthesia
to procedures performed as a result of post-delivery compli-
cations.

(c) See WAC 388-531-1550 for information on anesthe-
sia services during a delivery with sterilization.

(d) See chapter 388-533 WAC for more information
about maternity-related services.

NEW SECTION

WAC 388-531-0350 Anesthesia services—Reim-
bursement for physician-related services. (1) MAA reim-
burses anesthesia services on the basis of base anesthesia
units (BAU) plus time.

(2) MAA calculates payment for anesthesia by adding
the BAU to the time units and multiplying that sum by the
conversion factor. The formula used in the calculation is:
(BAU x fifteen) + time) x (conversion factor divided by fif-
teen) = reimbursement.

(3) MAA obtains BAU values from the relative value
guide (RVG), and updates them annually. MAA and/or the
anesthesia technical advisory group (ATAG) members estab-
lish the base units for procedures for which anesthesia is
appropriate but do not have BAUs established by RVSP and
are not defined as add-on.

(4) MAA determines a budget neutral anesthesia conver-
sion factor by:

(a) Determining the BAUs, time units, and expenditures
for a base period for the provided procedure. Then,

(b) Adding the latest BAU RVSP to the time units for the
base period to obtain an estimate of the new time unit for the
procedure. Then,
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(c) Multiplying the time units obtained in (b) of this sub-
section for the new period by a conversion factor to obtain
estimated expenditures. Then,

(d) Comparing the expenditures obtained in (c) of this
subsection with base period expenditure ievels obtained in (a)
of this subsection. Then,

(e) Adjusting the dollar amount for the anesthesia con-
version factor and the projected time units at the new BAUs
equals the allocated amount determined in (a) of this subsec-
tion.

(5) MAA calculates anesthesia time units as follows:

(a) One minute equals one unit.

(b) The total time is calculated to the next whole minute.

(c) Anesthesia time begins when the anesthesiologist,
surgeon, or CRNA begins physically preparing the client for
the induction of anesthesia; this must take place in the oper-
ating room or its equivalent. When there is a break in contin-
uous anesthesia care, blocks of time may be added together as
long as there is continuous monitoring. Examples of this
include, but are not limited to, the following:

(i) The time a client spends in an anesthesia induction
room; or

(i1) The time a client spends under the care of an operat-
ing room nurse during a surgical procedure.

(d) Anesthesia time ends when the anesthesiologist, sur-
geon, or CRNA is no longer in constant attendance (i.e.,
when the client can be safely placed under post-operative
supervision).

(6) MAA changes anesthesia conversion factors if the
legislature grants a vendor rate increase, or other increase,
and if the effective date of that increase is not the same as
MAA’s annual update.

(7) If the legislatively authorized vendor rate increase or
other increase becomes effective at the same time as MAA’s
annual update, MAA applies the increase after calculating the
budget-neutral conversion factor.

(8) When more than one surgical procedure is performed
at the same operative session, MAA uses the BAU of the
major procedure to determine anesthesia allowed charges.
MAA reimburses add-on procedures as defined by CPT only
for the time spent on the add-on procedure that is in addition
to the time spent on the major procedure.

NEW SECTION

WAC 388-531-0400 Client responsibility for reim-
bursement for physician-related services. Clients may be
responsible to reimburse the provider, as described under
WAC 388-501-0100, for services that are not covered under
the client’s medical care program. Clients whose care is pro-
vided under CHIP may be responsible for copayments as out-
lined in chapter 388-542 WAC. Also, see WAC 388-502-
0160, Billing the client.

NEW SECTION

WAC 388-531-0450 Critical care—Physician-related
services. (1) MAA reimburses the following physicians for
critical care services:
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(a) The attending physician who assumes responsibility
for the care of a client during a life-threatening episode;

(b) More than one physician if the services provided
involve multiple organ systems; or

(¢) Only one physician for services provided in the emer-
gency room.

(2) MAA reimburses preoperative and postoperative
critical care in addition to a global surgical package when
all the following apply:

(a) The client is critically ill and the physician is engaged
in work directly related to the individual client’s care,
whether that time is spent at the immediate beside or else-
where on the floor;

(b) The critical injury or illness acutely impairs one or
more vital organ systems such that the client’s survival is
jeopardized;

(c) The critical care is unrelated to the specific anatomic
injury or general surgical procedure performed; and

(d) The provider uses any necessary, appropriate modi-
fier when billing MAA.

(3) MAA limits payment for critical care services to a
maximum of three hours per day, per client.

(4) MAA does not pay separately for certain services
performed during a critical care period when the services are
provided on a per hour basis. These services include, but are
not limited to, the following:

(a) Analysis of information data stored in computers
(e.g., ECG, blood pressure, hematologic data);

(b) Blood draw for a specimen;

(c) Blood gases;

(d) Cardiac output measurement;

(e) Chest X-rays;

(f) Gastric intubation;

(g) Pulse oximetry;

(h) Temporary transcutaneous pacing;

(i) Vascular access procedures; and

(j) Ventilator management.

NEW SECTION

WAC 388-531-0500 Emergency physician-related
services. (1) MAA reimburses for E&M services provided in
the hospital emergency department to clients who arrive for
immediate medical attention.

(2) MAA reimburses emergency physician services only
when provided by physicians assigned to the hospital emer-
gency department or the physicians on call to cover the hos-
pital emergency department.

(3) MAA pays a provider who is called back to the emer-
gency room at a different time on the same day to attend a
return visit the same client. When this results in multiple
claims on the same day, the time of each encounter must be
clearly indicated on the claim.

(4) MAA does not pay emergency room physicians for
hospital admission charges or additional service charges.
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NEW SECTION

WAC 388-531-0550 Experimental and investiga-
tional services. (1) When MAA makes a determination as to
whether a proposed service is experimental or investiga-
tional, MAA follows the procedures in this section. The pol-
icies and procedures and any criteria for making decisions are
available upon request.

(2) In making the determination, whether a service is
experimental and investigational and, therefore, not a cov-
ered service, MAA considers the following:

(a) Evidence in peer-reviewed medical literature, as
defined in WAC 388-531-0050, and pre-clinical and clinical
data reported to the National Institute of Health and/or the
National Cancer Institute, concerning the probability of the
service maintaining or significantly improving the enrollee’s
length or quality of life, or ability to function, and whether
the benefits of the service or treatment are outweighed by the
risks of death or serious complications;

(b) Whether evidence indicates the service or treatment
is likely to be an beneficial as existing conventional treatment
alternatives;

(c) Any relevant, specific aspects of the condition;

(d) Whether the service or treatment is generally used for
the condition in the state of Washington;

(e) Whether the service or treatment is under continuing
scientific testing and research;

(f) Whether the service or treatment shows a demonstra-
ble benefit for the condition;

(g) Whether the service or treatment is safe and effica-
cious;

(h) Whether the service or treatment will result in greater
benefits for the condition than another generally available
service; and

(i) If approval is required by a regulating agency, such as
the Food and Drug Administration, whether such approval
has been given before the date of service.

(3) MAA applies consistently across clients, the criteria
to determine whether a service is experimental. A service or
treatment that is not experimental for one client with a partic-
ular medical condition is not determined to be experimental
for another enrollee with the same medical condition and
similar health status.

(4) MAA does not determine a service or treatment to be
experimental or investigational solely because it is under
clinical investigation when there is sufficient evidence in
peer-reviewed medical literature to draw conclusions, and the
evidence indicates the service or treatment will probably be
of greater overall benefit to the client in question and to oth-
ers similarly situated, than another generally available ser-
vice.

(5) All determinations that a proposed service or treat-
ment is "experimental” or "investigation” are subject to the
review and approval of a physician who is:

(a) Licensed under chapter 18.57 RCW or an osteopath
licensed under chapter 18.71 RCW;

(b) Designated by MAA'’s medical director to issue such
approvals; and

(c) Available to consult with the client’s treating
physici8an by telephone.
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NEW SECTION

WAC 388-531-0600 HIV/AIDS Counseling and test-
ing as physician-related services. MAA covers one pre- and
one post-HIV/AIDS counseling/testing session per client
each time the client is tested for HIV/AIDS.

NEW SECTION

WAC 388-531-0650 Hospital physician-related ser-
vices not requiring authorization when provided in MAA-
approved centers of excellence or hospitals authorized to
provide the specific services. MAA covers the following
services without prior authorization when provided in MAA-
approved centers of excellence. MAA issues periodic publi-
cations listing centers of excellence. These services include
the following:

(1) All transplant procedures specified in WAC 388-
550-1900;

(2) Chronic pain management services, including outpa-
tient evaluation and inpatient treatment, as described under
WAC 388-550-2400. See also WAC 388-531-0700;

(3) Sleep studies including but not limited to polysomno-
grams for clients one year of age and older. MAA allows
sleep studies only in outpatient hospital settings as described
under WAC 388-550-6350. See also WAC 388-531-1500;

(4) Diabetes education, in a DOH-approved facility, per
WAC 388-550-6300; and

(5) MAA-approved structured weight loss programs.

ee also WAC 388-531-1600.

NEW SECTION

WAC 388-531-0700 Inpatient chronic pain manage-
ment physician-related services. (I} MAA covers inpatient
chronic pain management services only when the services are
obtained through an MA A-approved chronic pain facility.

(2) A client qualifies for inpatient chronic pain manage-
ment services when all of the following apply:

(a) The client has had chronic pain for at least three
months, that has not improved with conservative treatment,
including tests and therapies;

(b) At least six months have passed since a previous sur-
gical procedure was done in relation to the pain problem; and

(c) Clients with active substance abuse must have com-
pleted a detoxification program, if appropriate, and must be
free from drugs or alcohol for six months.

(3) For chronic pain management, MAA limits coverage
to only one inpatient hospital stay per client’s lifetime, up to a
maximum of twenty-one days.

(4) MAA reimburses for only the chronic pain manage-
ment services and procedures that are listed in the fee sched-
ule.

NEW SECTION

WAC 388-531-0750 Inpatient hospital inpatient phy-
sician-related services. (1) MAA separately reimburses the
attending provider for inpatient hospital professional services
rendered by the attending provider during the surgical fol-
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low-up period only if the services are performed for an emer-
gency condition or a diagnosis that is unrelated to the inpa-
tient stay.

(2) MAA reimburses for only one inpatient hospital call
per client, per day for the same or related diagnoses. If a call
is included in the global surgery reimbursement, MAA
does not reimburse separately.

(3) MAA reimburses a hospital admission related to a
planned surgery through the global fee for surgery.

NEW SECTION

WAC 388-531-0800 Laboratory and pathology phy-
sician-related services. (1) MAA reimburses providers for
laboratory services only when they are:

(a) Are certified according to Title XVII of the Social
Security Act (Medicare), if required; and

(b) Have a clinical laboratory improvement amendment
(CLIA) certificate and identification number.

(2) MAA includes a handling, packaging, and mailing
fee in the reimbursement for lab tests and does not reimburse
these separately.

(3) MAA reimburses only one blood drawing fee per cli-
ent, per day. MAA allows additional reimbursement for an
independent laboratory when it goes to a nursing facility or a
private home to obtain a specimen.

(4) MAA reimburses only one catheterization for collec-
tion of a urine specimen per client, per day.

(5) MAA reimburses automated multichannel tests done
alone or as a group, as follows:

(a) The provider must bill a panel if all individual tests
are performed. If not all tests are performed, the provider
must bill individual tests. :

(b) If the provider bills one automated multichannel test,
MAA reimburses the test at the individual procedure code
rate, or the internal code maximum allowable fee, whichever
is lower.

(c) Tests may be performed in a facility that owns or
leases automated multichannel testing equipment. The facil-
ity may be any of the following:

(i) A clinic;

(ii) A hospital laboratory;

(ii1) An independent laboratory; or

(iv) A physician’s office.

(6) MAA allows a STAT fee in addition to the maximum
allowable fee when a laboratory procedure is performed
STAT.

(a) MAA reimburses STAT charges for only those pro-
cedures identified by the clinical laboratory advisory council
as appropriate to be performed STAT.

(b) Tests generated in the emergency room do not auto-
matically justify a STAT order, the physician must specifi-
cally order the tests as STAT.

(c) Refer to the fee schedule for a list of STAT proce-
dures.

(7) MAA reimburses for drug screen charges only when
medically necessary and when ordered by a physician as part
of a total medical evaluation.
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(8) MAA does not reimburse for drug screens for clients
in the division of alcohol and substance abuse (DASA)-con-
tracted methadone treatment programs. These are reim-
bursed through a contract issued by DASA.

(9) MAA does not cover for drug screens to monitor any
of the following:

(a) Program compliance in either a residential or outpa-
tient drug or alcohol treatment program;

(b) Drug or alcohol abuse by a client when the screen is
performed by a provider in private practice setting; or

(c) Suspected drug use by clients in a residential setting,
such as a group home.

(10) MAA may require a drug or alcohol screen in order
to determine a client’s suitability for a specific test.

NEW SECTION

WAC 388-531-0850 Laboratory and pathology phy-
sician-related services reimbursement. (1) MAA pays for
clinical diagnostic laboratory procedures based on the Medi-
care clinical diagnostic laboratory fee schedule (MCDLF)
for the state of Washington. MAA obtains information used
to update fee schedule regulations from Program Memoran-
dum and Regional Medicare Letters as published by HCFA.

(2) MAA updates budget-neutral fees each July by:

(a) Determining the units of service and expenditures for
a base period. Then,

(b) Determining in total the ratio of current MAA fees to
existing Medicare fees. Then,

(c) Determining new MAA fees by adjusting the new
Medicare fee by the ratio. Then,

(d) Multiplying the units of service by the new MAA fee
to obtain total estimated expenditures. Then,

(e) Comparing the expenditures in subsection (14)(d) of
this section to the base period expenditures. Then,

(f) Adjusting the new ratio until estimated expenditures
equals the base period amount.

(3) MAA calculates maximum allowable fees (MAF) by:

(a) Calculating fees using methodology described in sub-
section (2) of this section for procedure codes that have an

applicable Medicare clinical diagnostic laboratory fee
(MCDLF).

(b) Establishing RSC fees for procedure codes that have
no applicable MCDLF.

(c) Establishing maximum allowable fees, or "flat fees"
for procedure codes that have no applicable MCDLF or RSC
fees. MAA updates flat fee reimbursement only when autho-
rized by the legislature.

(d) MAA reimbursement for clinical laboratory diagnos-
tic procedures does not exceed the regional MCDLF sched-
ule.

(4) MAA increases fees if the legislature grants a vendor
rate increase or other increase. If the legislatively authorized
increase becomes effective at the same time as MAA’s annual
update, MAA applies the increase after calculating budget-
neutral fees.
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NEW SECTION

WAC 388-531-0900 Neonatal intensive care unit
(NICU) physician-related services. (1) MAA pays the phy-
sician directing the care of a neonate or infant in an NICU, for
NICU services.

(2) NICU services include, but are not limited to, any of
the following:

(a) Patient management;

(b) Monitoring and treatment of the neonate, including
nutritional, metabolic and hematologic maintenance;

(c) Parent counseling; and

(d) Personal direct supervision by the health care team
of activities required for diagnosis, treatment, and supportive
care of the patient.

(3) Payment for NICU care begins with the date of
admission to the NICU.

(4) MAA reimburses a provider for only one NICU ser-
vice per client, per day.

(5) A provider may bill for NICU services in addition to
prolonged services and newborn resuscitation when the pro-
vider is present at the delivery.

NEW SECTION

WAC 388-531-0950 Office and other outpatient phy-
sician-related services. (1) MAA reimburses for the follow-
ing:

(a) Two calls per month for routine conditions in a nurs-
ing facility; and.

(b) One call per client, per day, per individual physician,
except for valid call-backs to the emergency room per WAC
388-531-0500.

(2) The provider must provide justification based on
medical necessity at the time of billing for visits in excess of
subsection (1) of this section.

(3) See physician billing instructions for procedures that
are included in the office call and cannot be billed separately.

(4) Using selected diagnosis codes, MAA reimburses the
provider at the appropriate level of physician office call for
history and physical procedures in conjunction with dental
surgery services performed in an outpatient setting.

(5) MAA may reimburse providers for injection proce-
dures and/or injectable drug products only when:

(a) The injectable drug is administered during an office
visit; and

(b) The injectable drug used is from office stock and pur-
chased from a pharmacist or drug manufacturer as described
in WAC 388-530-1200.

(6) MA A does not reimburse a prescribing provider for a
drug when a pharmacist dispenses the drug.

(7) MAA does not reimburse the prescribing provider for
an immunization when the immunization material is received
from the department of health; MAA does reimburse an
administrative fee. If the immunization is given in a health
department and is the only service provided, MAA reim-
burses a minimum E&M service.

(8) MAA reimburses immunizations at estimated acqui-
sition costs (EAC) when the immunizations are not part of
the vaccine for children program. MAA reimburses a sepa-
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rate administration fee for these immunizations. Covered
immunizations are listed in the fee schedule.

(9) MAA reimburses therapeutic and diagnostic injec-
tions subject to certain limitations as follows:

(a) MAA does not separately reimburse for intra-arterial
and intravenous therapeutic or diagnostic injections provided
in conjunction with intravenous infusion therapy services.
MAA does reimburse separately for these injections when
they are provided on the same day as an E&M service.

(b) MAA does not reimburse separately for subcutane-
ous or intramuscular antibiotic injections provided on the
same day as an E&M service. If the injection is the only ser-
vice provided, MAA covers the injection service. MAA
reimburses separately for the drug.

(c) MAA reimburses injectable drugs at acquisition
cost. The provider must document the name, strength, and
dosage of the drug and retain that information in the client’s
file. The provider must provide an invoice when requested
by MAA. This subsection does not apply to drugs used for
chemotherapy; see subsection (11) in this section for chemo-
therapy drugs.

(d) The provider must submit a manufacturer’s invoice
and to document the name, strength, and dosage on the claim
form when billing MAA for the following drugs:

(i) Classified drugs that cost over one thousand, one hun-
dred dollars;

(i1) Unclassified drugs that cost over one hundred dol-
lars; and

(i1i) Unclassified antineoplastic drugs that cost over five
hundred dollars.

(10) MAA reimburses allergen immunotherapy only as
follows:

(a) Antigen/antigen preparation codes are reimbursed
per dose.

(b) The provider must bill the total number of doses in a
multiple dose vial.

(c) When remaining doses of a multiple dose vial are
injected at subsequent times, MAA reimburses the injection
service only.

(d) MAA covers both the injection and the antigen/anti-
gen preparation code.

(e) MAA reimburses a provider separately for an E&M
service if there is a diagnosis for conditions unrelated to aller-
gen immunotherapy.

(f) MAA reimburses for RAST testing when the physi-
cian has written documentation in the client’s record indicat-
ing that previous skin testing failed and was negative.

(11) Chemotherapy drugs.

(a) MAA reimburses for chemotherapy drugs adminis-
tered in the physician’s office only when:

(i) The physician personally supervises the E&M ser-
vices furnished by office medical staff; and

(ii) The medical record reflects the physician’s active
participation in or management of course of treatment.

(b) MAA establishes a maximum allowable based on its
pricing of the estimated acquisition cost (EAC).

(12) Notwithstanding the provisions of this section,
MAA reserves the option of determining drug pricing for any
particular drug based on the best evidence available to MAA
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regarding the actual cost, after discounts and promotions,
paid by typical providers nationally or in Washington state.

NEW SECTION

WAC 388-531-1000 Opthalmological physician-
related services. (1) MAA covers opthalmological services
furnished by a provider as listed in WAC 388-531-0250, and
subject to the limitations in this section and other published
WAC. e

(2) MAA requires expedited prior authorization for stra-
bismus surgery for clients eighteen years of age and older.

(3) MAA does not cover any of the following:

(a) Orthoptics and visual training therapy;

(b) Two pairs of eyeglasses;

(c) E&M services billed in combination with eye exam
procedure codes;

(d) Radial Keratotomy or other surgery for refractive
purposes;

(e) Refractive prescriptions over two years old; or

(f) Group screening for eyeglasses (except for EPSDT).

NEW SECTION

WAC 388-531-1050 Osteopathic manipulative ther-
apy. (1) MAA reimburses osteopathic manipulative therapy
(OMT) only when OMT is provided by an osteopathic physi-
cian licensed under chapter 18.71 RCW.

(2) MAA reimburses OMT only when the provider bills
using the appropriate CPT codes that involve the number of
body regions involved.

(3) MAA allows an osteopathic physician to bill MAA
for an E&M service in addition to the OMT when one of the
following apply: ’

(a) The physician diagnoses the condition requiring
manipulative therapy and provides it during the same visit;

(b) The existing related diagnosis or condition fails to
respond to manipulative therapy or the condition signifi-
cantly changes or intensifies, requiring E/M services beyond
those included in the manipulation codes; or

(c) The physician treats the client during the same
encounter for an unrelated condition that does not require
manipulative therapy.

(4) MAA limits reimbursement for manipulations to ten
per client, per calendar year. Reimbursement for each manip-
ulation includes a brief evaluation as well as the manipula-
tion.

(5) MAA does not reimburse for physical therapy ser-
vices performed by osteopathic physicians.

NEW SECTION

WAC 388-531-1100 Out-of-state physician services.
(1) MAA covers medical services provided to Medicaid cli-
ents who are temporarily located outside the state, subject to
the provisions of this chapter and WAC 388-501-0180.

(2) Out-of-state border areas as described under WAC
388-501-0175 are not subject to out-of-state limitations.
MAA considers physicians in border areas as providers in the
state of Washington.
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(3) In order to be eligible for reimbursement, out-of-state
physicians must meet all criteria for, and must comply with
all procedures required of in-state physicians, in addition to
other requirements of this chapter.

NEW SECTION

WAC 388-531-1150 Physician care plan oversight
services. (1) MAA covers physician care plan oversight ser-
vices only when:

(a) A physician provides the service; and

(b) The client is served by a home health agency, a nurs-
ing facility, or a hospice.

(2) MAA reimburses for physician care plan oversight
services when both of the following apply:

(a) The facility/agency has established a plan of care;
and

(b) The physician spends thirty or more minutes per cal-
endar month providing oversight for the client’s care.

(3) MAA reimburses only one physician per client, per
month, for physician care plan oversight services.

(4) MAA reimburses for physician care plan oversight
services during the global surgical reimbursement period
only when the care plan oversight is unrelated to the surgery.

NEW SECTION

WAC 388-531-1200 Physician office medical sup-
plies. (1) Refer to RBRVS billing instructions for a list of:

(a) Supplies that are a routine part of office or other out-
patient procedures and that cannot be billed separately; and

(b) Supplies that can be billed separately and that MAA
considers nonroutine to office or outpatient procedures.

(2) MAA reimburses at acquisition cost certain supplies
under fifty dollars that do not have a maximum allowable fee
listed in the fee schedule. The provider must retain invoices
for these items and make them available to MAA upon
request.

(3) Providers must submit invoices for items costing fifty
dollars or more.

(4) MAA reimburses for sterile tray for certain surgical
services only. Refer to the fee schedule for a list of covered
items.

NEW SECTION

WAC 388-531-1250 Physician standby services. (1)
MAA reimburses physician standby services only when the
standby physician does not provide care or service to other
clients during this period, and either:

(a) The services are provided in conjunction with new-
born care history and examination, or result in an admission
to a neonatal intensive care unit on the same day; or

(b) A physician requests another physician to stand by,
resulting in the prolonged attendance by the second physician
without face-to-face client contact.

(2) MAA does not reimburse physician standby services
when any of the following occur:
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(a) The standby ends in a surgery or procedure included
in a global surgical reimbursement;

(b) The standby period is less than thirty minutes; or

(c) Time is spent proctoring another physician.

(3) One unit of physician standby service equals thirty
minutes. MAA reimburses subsequent periods of physician
standby service only when full thirty minutes of standby is
provided for each unit billed. MAA rounds down fractions of
a thirty-minute time unit.

(4) The provider must clearly document the need for
physician standby services in the client’s medical record.

NEW SECTION

WAC 388-531-1300 Podiatric physician-related ser-
vices. (1) MAA covers podiatric services as listed in this sec-
tion when provided by any of the following:

(a) A medical doctor;

(b) A doctor of osteopathy; or

(c) A podiatric physician.

(2) MAA reimburses for the following:

(a) Nonroutine foot care when a medical condition that
affects the feet (such as diabetes or arteriosclerosis obliter-
ans) requires that any of the providers in subsection (1) of this
section perform such care;

(b) One treatment in a sixty-day period for debridement
of nails. MAA covers additional treatments in this period if
documented in the client’s medical record as being medically
necessary;

(c) Impression casting. MAA includes ninety-day fol-
low-up care in the reimbursement;

(d) A surgical procedure performed on the ankle or foot,
requiring a local nerve block, and performed by a qualified
provider. MAA does not reimburse separately for the anes-
thesia, but includes it in the reimbursement for the procedure;
and

(e) Custom fitted and/or custom molded orthotic
devices:

(1) MAA’s fee for the orthotic device includes reimburse-
ment for a biomechanical evaluation (an evaluation of the
foot that includes various measurements and manipulations
necessary for the fitting of an orthotic device); and

(ii) MAA includes an E&M fee reimbursement in addi-
tion to an orthotic fee reimbursement if the E&M services are
justified and well documented in the client’s medical record.

(3) MAA does not reimburse podiatrists for any of the
following radiology services:

(a) X-rays for soft tissue diagnosis;

(b) Bilateral x-rays for a unilateral condition;

(c) X-rays in excess of two views;

(d) X-rays that are ordered before the client is examined;
or

(e) X-rays for any part of the body other than the foot or
ankle.

NEW SECTION

WAC 388-531-1350 Prolonged physician-related ser-
vice. (1) MAA reimburses prolonged services based on estab-
lished Medicare guidelines. The services provided may or
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may not be continuous. The services provided must meet
both of the following:

(a) Consist of face-to-face contact between the physician
and the client; and

(b) Be provided with other services.

(2) MAA allows reimbursement for a prolonged service
procedure in addition to an E&M procedure or consultation,
up to three hours per client, per diagnosis, per day, subject to
other limitations in the CPT codes that may be used. The
applicable CPT codes are indicated in the fee schedule.

NEW SECTION

WAC 388-531-1400 Psychiatric physician-related
services. (1) MAA limits psychotherapy to one hour per day,
per client, up to a total of twelve hours per calendar year.
This includes family or group psychotherapy. Psychotherapy
must be provided by a psychiatrist in the office, in the client’s
home, or in a nursing facility.

(2) MAA reimburses only one hospital call for direct
psychiatric client care, per client, per day. Psychiatrists must
bill the total time spent on direct psychiatric client care dur-
ing each visit. Making rounds is considered direct client care
and includes any one of the following:

(a) Brief (up to one hour), individual psychotherapy;

(b) Family/group therapy;

(¢) Electroconvulsive therapy; or

(d) Pharmacologic management.

(3) MAA reimburses psychiatrists for either hospital
care or psychotherapy, but not for both on the same day.

(4) MAA reimburses psychiatrists for a medical physical
examination in the hospital in addition to a psychiatric diag-
nostic or evaluation interview examination.

(5) MAA reimburses only one psychiatric diagnostic
interview examination in a calendar year unless a significant
change in the client’s circumstances renders such a evaluation
medically necessary.

(6) MAA requires psychiatrists to use hospital E&M
codes when billing for daily rounds.

(7) MAA does not cover for psychiatric sleep therapy.

(8) Medication adjustment is the only psychiatric service
for which MAA reimburses psychiatric ARNPs.

(9) MAA reimburses for one interactive or insight ori-
ented call per client, per day, in an office or outpatient setting.
Individual psychotherapy, interactive services may be billed
only for clients age twenty and younger.

(10) DSHS providers must comply with chapters 275-55
and 275-57 WAC for hospital inpatient psychiatric admis-
sions, and must follow rules adopted by the division of men-
tal health or the appropriate regional support network (RSN).
MAA does not reimburse for those psychiatric services that
are eligible for reimbursement under those agencies.

NEW SECTION

WAC 388-531-1450 Radiology physician-related ser-
vices. (1) MAA reimburses radiology services subject to the
limitations in this section and under WAC 388-531-0300.

(2) MAA does not make separate payments for contrast
material. The exception is low osmolar contrast media

Proposed

PROPOSED



=2
Aaded
]
=
-
[—]
[
(-

WSR 00-12-080

(LOCM) used in intrathecal, intravenous, and intra-arterial
injections. Clients receiving these injections must have one
or more of the following conditions:

(a) A history of previous adverse reaction to contrast
material. An adverse reaction does not include a sensation of
heat, flushing, or a single episode of nausea or vomiting;

(b) A history of asthma or allergy;

(c) Significant cardiac dysfunction including recent or
imminent cardiac decompensation, severe arrhythmias,
unstable angina pectoris, recent myocardial infarction, and
pulmonary hypertension;

(d) Generalized severe debilitation;

(e) Sickle cell disease;

(f) Pre-existing renal insufficiency; and/or

(g) Other clinical situations where use of any media
except LOCM would constitute a danger to the health of the
client.

(3) MAA reimburse separately for radiopharmaceutical
diagnostic imaging agents for nuclear medicine procedures.
Providers must submit invoices for these procedures when
requested by MAA, and reimbursement is at acquisition cost.

(4) MAA reimburses general anesthesia for radiology
procedures. See WAC 388-531-0300.

(5) MAA reimburses radiology procedures in combina-
tion with other procedures according to the rules for multiple
surgeries. See WAC 388-531-1700. The procedures must
meet all of the following conditions:

(a) Performed on the same day;

(b) Performed on the same client; and

(c) Performed by the same physician or more than one
member of the same group practice.

(6) MAA reimburses consultation on X-ray examina-
tions. The consulting physician must bill the specific radio-
logical X-ray code with the appropriate professional compo-
nent modifier.

(7) MAA reimburses for portable x-ray services fur-
nished in the client’s home or in nursing facilities, limited to
the following:

(a) Chest or abdominal films that do not involve the use
of contract media;

(b) Diagnostic mammograms; and

(c) Skeletal films involving extremities, pelvis, vertebral
column or skull.

NEW SECTION

WAC 388-531-1500 Sleep studies. (1) MAA covers
sleep studies only when all of the following apply:

(a) The study is done to establish a diagnosis of narco-
lepsy or of sleep apnea;

(b) The study is done only at an MAA-approved sleep
study center that meets the standards and conditions in sub-
sections (2), (3), and (4) of this section; and

(c) An ENT consultation has been done for a client under
ten years of age.

(2) In order to become an MAA-approved sleep study
center, a sleep lab must send MAA verification of both of the
following:
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(a) Sleep lab accreditation by the American Academy of
Sleep Medicine; and

(b) Physician’s Board Certification by the American
Board of Sleep Medicine.

(3) Registered polysomnograph technicians (PSGT)
must meet the accreditation standards of the American Acad-
emy of Sleep Medicine.

(4) When a sleep lab changes directors, MAA requires
the provider to submit accreditation for the new director. If
an accredited director moves to a facility that MAA has not
approved, the provider must submit certification for the facil-

ity.

NEW SECTION

WAC 388-531-1550 Sterilization physician-related
services. (1) For purposes of this section, sterilization is any
medical procedure, treatment, or operation for the purpose of
rendering a client permanently incapable of reproducing. A
hysterectomy is a surgical procedure or operation for the pur-
pose of removing the uterus. Hysterectomy results in steril-
ization, but MAA does not cover hysterectomy performed
solely for that purpose. Both hysterectomy and sterilization
procedures require the use of specific consent forms.
STERILIZATION

(2) MAA covers sterilization when all of the following
apply:

(a) The client is at least eighteen years of age at the time
consent is signed;

(b) The client is a mentally competent individual,

(c) The client has voluntarily given informed consent in
accordance with all the requirements defined in this subsec-
tion; and

(d) At least thirty days, but not more than one hundred
eighty days, have passed between the date the client gave
informed consent and the date of the sterilization.

(3) MAA does not require the thirty-day waiting period,
but does require at least a seventy-two hour waiting period,
for sterilization in the following circumstances:

(a) At the time of premature delivery, the client gave
consent at least thirty days before the expected date of deliv-
ery. The expected date of delivery must be documented on
the consent form;

(b) For emergency abdominal surgery, the nature of the
emergency must be described on the consent form.

(4) MAA waives the thirty-day consent waiting period
for sterilization when the client requests that sterilization be
performed at the time of delivery, and completes a steriliza-
tion consent form. One of the following circumstances must
apply:

(a) The client became eligible for medical assistance
during the last month of pregnancy;

(b) The client did not obtain medical care until the last
month of pregnancy; or

(c) The client was a substance abuser during pregnancy,
but is not using alcohol or illegal drugs at the time of deliv-
ery.

(5) MAA does not accept informed consent obtained
when the client is in any of the following conditions:
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(a) In labor or childbirth;

(b) Seeking to obtain or obtaining an abortion; or

(c) Under the influence of alcohol or other substances
that affect the client’s state of awareness.

(6) MAA has certain consent requirements that the pro-
vider must meet before MAA reimburses sterilization of a
mentally incompetent or institutionalized client. MAA
requires both of the following:

(a) A court order; and

(b) A sterilization consent form signed by the legal
guardian, sent to MAA at least thirty days prior to the proce-
dure.

(7) MAA reimburses epidural anesthesia in excess of the
six-hour limit for sterilization procedures that are performed
in conjunction with or immediately following a delivery.
MAA determines total billable units by:

(a) Adding the time for the sterilization procedure to the
time for the delivery; and

(b) Determining the total billable units by adding
together the delivery BAUs, the delivery time, and the steril-
ization time.

(c) The provider cannot bill separately for the BAUs for
the sterilization procedure.

(8) The physician identified in the "consent to steriliza-
tion" section of the DSHS-approved sterilization consent
form must be the same physician who completes the "physi-
cian’s statement” section and performs the sterilization proce-
dure. If a different physician performs the sterilization proce-
dure, the client must sign and date a new ccnsent form at the
time of the procedure that indicates the name of the physician
performing the operation under the "consent for sterilization”
section. This modified consent must be attached to the origi-
nal consent form when the provider bills MAA.

(9) MAA reimburses all attending providers for the ster-
ilization procedure only when the provider submits an appro-
priate, completed DSHS-approved consent form with the
claim for reimbursement. MAA reimburses after the proce-
dure is completed.

HYSTERECTOMY

(10) Hysterectomies performed for medical reasons may
require expedited prior authorization as explained in WAC
388-531-0200(2).

(11) MAA reimburses authorization in either of the fol-
lowing circumstances:

(a) The client has been diagnosed with cancer(s) of the
female reproductive organs; and/or

(b) The client is forty-six years of age or older.

(12) MAA reimburses all attending providers for the
hysterectomy procedure only when the provider submits an
appropriate, completed DSHS-approved consent form- with
the claim for reimbursement. If a prior authorization number
is necessary for the procedure, it must be on the claim. MAA
reimburses after the procedure is completed.

NEW SECTION

WAC 388-531-1600 Structured weight loss physi-
cian-related services. MAA covers structured outpatient
weight loss only through an MAA-approved program.
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NEW SECTION

WAC 388-531-1650 Substance abuse detoxification
physician-related services. (1) MAA reimburses substance
abuse detoxification services under state-unique codes.

(2) MAA covers physician services for three-day alcohol
detoxification or five-day drug detoxification services for a
client eligible for medical care program services in an MAA-
enrolled hospital-based detoxification center.

(3) MAA covers treatment in programs qualified under
chapter 275-25 WAC and certified under chapter 275-19
WAC or its successor.

(4) MAA covers detoxification and medical stabilization
services to chemically using pregnant (CUP) women for up
to twenty-seven days in an inpatient hospital setting.

NEW SECTION

WAC 388-531-1700 Surgical physician-related ser-
vices. (1) MAA’s global surgical reimbursement for all cov-
ered surgeries includes all of the following:

(a) The operation itself;

(b) Postoperative dressing changes, including:

(i) Local incision care and removal of operative packs;

(ii) Removal of cutaneous sutures, staples, lines, wire,
tubes, drains, and splints;

(iii) Insertion, irrigation, and removal of urinary cathe-
ters, routine peripheral intravenous lines, nasogastric and rec-
tal tubes; or

(iv) Change and removal of tracheostomy tubes.

(c) All additional medical or surgical services required
because of complications that do not require additional oper-
ating room procedures.

(2) MAA’s global surgical reimbursement for major sur-
geries, includes all of the following:

(a) Preoperative visits, in or out of the hospital, begin-
ning on the day before surgery; and

(b) Services by the primary surgeon, in or out of the hos-
pital, during a standard ninety-day postoperative period.

(3) MAA’s global surgical reimbursement for minor sur-
geries includes all of the following:

(a) Preoperative visits beginning on the day of surgery;
and

(b) Follow-up care for zero or ten days, depending on the
procedure.

(4) When a second physician provides follow-up ser-
vices for minor procedures performed in hospital emergency
departments, MA A does not include these services in the glo-
bal surgical reimbursement. The physician may bill these
services separately.

(5) MAA'’s global surgical reimbursement for multiple
surgical procedures is as follows:

(a) Payment for multiple surgeries performed on the
same client on the same day equals one hundred percent of
MAA’s allowed fee for the highest value procedure. Then,

(b) For additional surgical procedures, payment equals
fifty percent of MAA’s allowed fee for each procedure.

(6) MAA allows separate reimbursement for any of the
following:

(a) The initial evaluation or consultation;
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(b) Preoperative visits more than one day before the sur-
gery;

(c) Postoperative visits for problems unrelated to the sur-
gery; and

(d) Postoperative visits for services that are not included
in the normal course of treatment for the surgery.

(7) MAA’s reimbursement for endoscopy is as follows:

(a) The global surgical reimbursement fee includes fol-
low-up care for zero or ten days, depending on the procedure.

(b) Multiple surgery rules apply when a provider bills
multiple endoscopies from different endoscopy groups. See
subsection (4) of this section.

(c) When a physician performs more than one endoscopy
procedure from the same group on the same day, MAA pays
the full amount of the procedure with the highest maximum
allowable fee.

(d) MAA pays the procedure with the second highest
maximum allowable fee at the maximum allowable fee minus
the base diagnostic endoscopy procedure’s maximum
allowed amount.

(e) MAA does not pay when payment for other codes
within an endoscopy group is less than the base code

(8) MAA restricts reimbursement for surgery assists to
selected procedures as follows:

(a) MAA applies multiple surgery reimbursement rules
for surgery assists apply. See subsection (4) of this section.

(b) Surgery assists are reimbursed at twenty percent of
the maximum allowable fee for the surgical procedure.

(c) A surgical assist fee for a registered nurse first assis-
tant (RNFA) is reimbursed if the nurse has been assigned a
provider number.

(d) A provider must use a modifier on the claim with the
procedure code to identify surgery assist.

(9) MAA bases payment splits between preoperative,
intraoperative, and postoperative services on Medicare deter-
minations for given surgical procedures or range of proce-
dures. MAA pays any procedure that does not have an estab-
lished Medicare payment split according to a split of ten per-
cent - eighty percent - ten percent respectively.

(10) For preoperative and postoperative critical care ser-
vices provided during a global period refer to WAC 388-531-
0450.

NEW SECTION

WAC 388-531-1750 Transplant coverage for physi-
cian-related services. MAA covers transplants when per-
formed in an MA A-approved center of excellence. See WAC
388-550-1900 for information regarding transplant coverage.

NEW SECTION

WAC 388-531-1800 Transplant coverage—Medical
criteria to receive transplants. See WAC 388-550-2000 for
information about medical criteria to receive transplants.
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NEW SECTION

WAC 388-531-1850 Payment methodology for physi-
cian-related services—General and billing modifiers.
GENERAL PAYMENT METHODOLOGY

() MAA bases the payment methodology for most phy-
sician-related services on Medicare’s RBRVS. MAA obtains
information used to update MAA’s RBRVS from the
MPFSPS.

(2) MAA updates and revises the following RBRVS
areas each January prior to MAA’s annual update.

(3) MAA determines a budget-neutral conversion factor
(CF) for each RBRVS update, by:

(a) Determining the units of service and expenditures for
a base period. Then,

(b) Applying the latest Medicare RVU obtained from the
MPESDB, as published in the MPFSPS, and GCPI changes
to obtain projected units of service for the new period. Then,

(c) Multiplying the projected units of service by conver-
sion factors to obtain estimated expenditures. Then,

(d) Comparing expenditures obtained in (c) of this sub-
section with base period expenditure levels.

(e) Adjusting the dollar amount for the conversion factor
until the product of the conversion factor and the projected
units of service at the new RVUs equals the base period
amount.

(4) MAA calculates maximum allowable fees (MAFs) in
the following ways:

(a) For procedure codes that have applicable Medicare
RVUs, the three components (practice, malpractice, and
work) of the RVU are:

(i) Each multiplied by the statewide GPCI. Then,

(ii) The sum of these products is multiplied by the appli-
cable conversion factor. The resulting RVUs are known as
RBRVS RVUs.

(b) For procedure codes that have no applicable Medi-
care RVUs, RSC RV Us are established in the following way:

(i) When there are three RSC RVU components (prac-
tice, malpractice, and work):

(A) Each component is multiplied by the statewide
GPCI. Then,

(B) The sum of these products is multiplied by the appli-
cable conversion factor.

(i1) When the RSC RVUs have just one component, the
RVU is not GPCI adjusted and the RVU is multiplied by the
applicable conversion factor.

(c) For procedure codes with no RBRVS or RSC RVUs,
MAA establishes maximum allowable fees, also known as
“flat” fees.

(1) MAA does not use the conversion factor for these
codes.

(i) MAA updates flat fee reimbursement only when the
legislature authorizes a vendor rate increase, except for the
following categories which are revised annually during the
update:

(A) Immunization codes are reimbursed at EAC. (See
WAC 388-530-1050 for explanation of EAC.) When the pro-
vider receives immunization materials from the department
of health, MAA pays the provider a flat fee only for adminis-
tering the immunization.
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(B) A cast material maximum allowable fee is set
using an average of wholesale or distributor prices for cast
materials.

(iii) Other supplies are reimbursed at physicians’ acquisi-
tion cost, based on manufacturers’ price sheets. Reimburse-
ment applies only to supplies that are not considered part of
the routine cost of providing care (e.g., intrauterine devices
(IUDs}).

(d) For procedure codes with no RVU or maximum
allowable fee, MAA reimburses "by report.” By report codes
are reimbursed at a percentage of the amount billed for the
service.

(e) For supplies that are dispensed in a physician’s office
and reimbursed separately, the provider’s acquisition cost
when flat fees are not established.

(f) MAA reimburses at acquisition cost those HCPCS J
and Q codes that do not have flat fees established.

(5) The technical advisory group reviews RBRVS
changes.

(6) MAA also makes fee schedule changes when the leg-
islature grants a vendor rate increase and the effective date of
that increase is not the same as MAA’s annual update.

(7) If the legislatively authorized vendor rate increase, or
other increase, becomes effective at the same time as the
annual update, MAA applies the increase after calculating
budget-neutral fees. MAA pays providers a higher reim-
bursement rate for primary health care E&M services that are
provided to children age twenty and under.

(8) MAA does not allow separate reimbursement for
bundled services. However, MAA allows separate reim-
bursement for items considered prosthetics when those items
are used for a permanent condition and are furnished in a pro-
vider’s office.

(9) Variations of payment methodology which are spe-
cific to particular services and which differ from the general
payment methodology described in this section are included
in the sections dealing with those particular services.
CPT/HCFA MODIFIERS

(10) A modifier is a code a provider uses on a claim in
addition to a billing code for a standard procedure. Modifiers
eliminate the need to list separate procedures that describe
the circumstance that modified the standard procedure. A
modifier may also be used for information purposes.

(11) Certain services and procedures require modifiers in
order for MAA to reimburse the provider. This information
is included in the sections dealing with those particular ser-
vices and procedures, as well as the fee schedule.

NEW SECTION

WAC 388-531-1900 Reimbursement—General
requirements for physician-related services. (1) MAA
reimburses physicians and related providers for covered ser-
vices provided to eligible clients on a fee-for-service basis,
subject to the exceptions, restrictions, and other limitations
listed in this chapter and other published issuances.

(2) In order to be reimbursed, physicians must bill MAA
according to the conditions of payment under WAC 388-501-
0150 and other issuances.
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(3) MAA does not separately reimburse certain adminis-
trative costs or services. MAA considers these costs to be
included in the reimbursement. These costs and services
include the following:

(a) Delinquent payment fees;

(b) Educational supplies;

(c) Mileage;

(d) Missed or canceled appointments;

(e) Reports, client charts, insurance forms, copying
expenses;

(f) Service charges;

(g) Take home drugs; and

(h) Telephoning (e.g., for prescription refills).

(4) MAA does not routinely pay for procedure codes
which have a "#" indicator in the fee schedule. MAA reviews
these codes for conformance to Medicaid program policy
only as an exception to policy or as a limitation extension.
See WAC 388-501-0160 and 388-501-0165.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-86-011 Advanced registered nurse

practitioners (ARNP) ser-
vices.

WAC 388-86-055
WAC 388-86-095
WAC 388-86-09601
WAC 388-86-110
WAC 388-87-075

Laboratory services.
Physician services.
Podiatric services.
X-ray services.

Payment—Laboratory ser-
vices.

WAC 388-87-095 Payment—Physician service.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 9, 2000, 7:59 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
07-042.

Title of Rule: Repealing WAC 388-86-100 Durable
medical equipment, prosthetics, orthotics and medical sup-
plies and 388-87-110 Durable medical equipment—Pros-
thetic devices; and new chapter 388-543 WAC, Durable med-
ical equipment and related supplies, prosthetics, orthotics,
medical supplies, and related services.

Purpose: The department is establishing a new chapter
for durable medical equipment, chapter 388-543 WAC, so
that all the rules relating to this subject will be contained in
one WAC chapter. The new chapter codifies current policy
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and payment methodology, in compliance with Failor’s
Pharmacy v. DSHS lawsuit. The proposed rules have been
written to comply with the Governor’s Executive Order 97-
02.

Statutory Authority for Adoption:
74.09.530.

Statute Being Implemented:
RCW.

Summary: The proposed new WAC chapter consoli-
dates all DME rules in one chapter for ease of use. The new
chapter codifies current policy and payment methodology.

Reasons Supporting Proposal: To comply with the Gov-
ernor’s Executive Order 97-02. To comply with Failor’s
Pharmacy lawsuit judgment.

Name of Agency Personnel Responsible for Drafting:
Ann Myers, DPS/RIP, P.O. Box 45530, Olympia, WA
98504, (360) 725-1345; Implementation and Enforcement:
Sharon Morrison, DHSQS, P.O. Box 45506, Olympia, WA
98504, (360) 725-1671.

Name of Proponent: Department of Social and Health
Services, Medical Assistance Administration, governmental.

Rule is necessary because of state court decision,
Failor’s Pharmacy v. DSHS, 125 WN.2d 488, 886 P.2d 147
(1994).

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule codifies current policy and pay-
ment methodology for durable medical equipment, prosthet-
ics, and orthotics. The proposed rule implements a policy
change that requires MAA to provide wheelchairs to clients
in nursing facilities.

The purpose is to clearly state current policy and pay-
ment methodology, and to codify the changed policy regard-
ing wheelchairs for clients in nursing facilities.

The anticipated effect is that providers and clients will
have a clearer understanding of MAA policy, and that clients
in nursing facilities will have greater access to wheelchairs.

Proposal Changes the Following Existing Rules: WAC
388-86-100 and 388-87-110 will be repealed and replaced
with new chapter 388-543 WAC that incorporates a change
in policy regarding wheelchairs for clients in nursing homes.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rule and concludes that no new costs
will be imposed on the small businesses affected by them.

RCW 34.05.328 applies to this rule adoption. The
department has analyzed the proposed rule and concludes
that it meets the definition of a "significant legislative rule."
An analysis of the probable costs and probable benefits is
available from the person listed above.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 8, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Fred
Swenson by July 28, 2000, phone (360) 664-6097, TTY
(360) 664-6178, e-mail swensfh@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Rules Coordinator, Rules and Policies Assistance Unit, P.O.
Box 45850, Olympia, WA 98504-5850, fax (360) 664-6185,
by August 8, 2000.

RCW 74.08.090,

Chapters 74.08, 74.09
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Date of Intended Adoption: No sooner than August 9,
2000.
June 1, 2000 ‘

Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

Chapter 388-543 WAC

DURABLE MEDICAL EQUIPMENT AND RELATED
SUPPLIES, PROSTHETICS, ORTHOTICS, MEDICAL
SUPPLIES AND RELATED SERVICES

NEW SECTION

WAC 388-543-1000 Definitions for durable medical
equipment (DME) and related supplies, prosthetics, and
orthotics, medical supplies and related services. The fol-
lowing definitions and abbreviations and those found in
WAC 388-500-0005 apply to this chapter. Defined words
and phrases are bolded the first time they are used in the text.

"Artificial limb" - See "prosthetic device."

"Augmentative communication device (ACD)"
means a medical device that transmits or produces messages
or symbols, either by voice output or in writing, in a manner
that compensates for the impairment or disability of a client
with severe expressive or language communication and com-
prehension disorders. The communication device may use
mechanical or electrical impulses to produce messages or
symbols that supplement or replace speech.

"Base year" means the year of the data source used in
calculating prices.

"By report (BR)" means a method of reimbursement
for covered items, procedures, and services for which the
department has no set maximum allowable fees.

"Date of delivery' means the date the client actually
took physical possession of an item or equipment.

"Disposable supplies'" means supplies which may be
used once, or more than once, but are time limited.

"Durable medical equipment (DME)" means equip-
ment that: (1) Can withstand repeated use;

(2) Is primarily and customarily used to serve a medical
purpose;

(3) Generally is not useful to a person in the absence of
illness or injury; and

(4) Is appropriate for use in the client’s place of resi-
dence.

"EPSDT/healthy kids" - see WAC 388-500-0005.

"Expedited prior authorization (EPA)" means the
process for obtaining authorization that must be used for
selected durable medical equipment, and related supplies,
prosthetics, orthotics, medical supplies and related services,
in which providers use a set of numeric codes to indicate to
MAA which acceptable indications/conditions/MAA-
defined criteria are applicable to a particular request for DME
authorization.

"Fee-for-service (FFS)," means the general payment
method MAA uses to reimburse for covered medical services
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provided to clients, except those services covered under
MAA’s managed care programs.

"Health care financing administration common pro-
cedure coding system (HCPCS)" means a coding system
established by the Health Care Financing Administration to
define services and procedures.

"House wheelchair" means a nursing facility wheel-
chair that is included in the nursing facility’s per-patient-day
rate under chapter 74.46 RCW.

"Nonreusable supplies'’ are disposable supplies, which
are used once and discarded.

"Manual wheelchair" - see "wheelchair - manual.”

"Orthotic device" or "orthotic" means a corrective or
supportive device that:

(1) Prevents or corrects physical deformity or malfunc-
tion; or

(2) Supports a weak or deformed portion of the body.

"Personal or comfort item'' means an item or service,
which primarily serves the comfort or convenience of the cli-
ent. These items or services do not contribute meaningfully
to the treatment of an illness or injury or the functioning of a
malformed body member.

"Personal computer (PC)" means any of a variety of
electronic devices that are capable of accepting data and
instructions, executing the instructions to process the data,
and presenting the results. A PC has a central processing unit
(CPU), internal and external memory storage, and various
input/output devices such as a keyboard, display screen, and
printer. A computer system consists of hardware (the physi-
cal components of the system) and software (the programs
used by the computer to carry out its operations).

"Power-drive wheelchair' - see "wheelchair - power."

"Prior authorization" means a process by which cli-
ents or providers must request and receive MAA approval for
certain medical equipment and related supplies, prosthetics,
orthotics, medical supplies and related services, based on
medical necessity, before the services are provided to clients,
as a precondition for provider reimbursement. Expedited
prior authorization and limitation extension are forms of prior
authorization. Also see WAC 388-501-0165.

"Prosthetic device" or "prosthetic'' means a replace-
ment, corrective, or supportive device prescribed by a physi-
cian or other licensed practitioner of the healing arts, within
the scope of his or her practice as defined by state law, to:

(1) Artificially replace a missing portion of the body:;

(2) Prevent or correct physical deformity or malfunction;
or (3) Support a weak or deformed portion of the body.

"Resource based relative value scale (RBRVS)"
means a scale that measures the relative value of a medical
service or intervention, based on the amount of physician
resources involve.

"Reusable supplies" are supplies which are to be used
more than once.

"Scooter" means a federally-approved, motor-powered
vehicle that:

(1) Has a seat on a long platform;

(2) Moves on either three or four wheels;

(3) Is controlled by a steering handle; and
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(4) Can be independently driven by a client.

"Specialty bed" means a pressure reducing support sur-
face, such as foam, air, water, or gel mattress or overlay.

"Three- or four-wheeled scooter'” means a three- or
four-wheeled vehicle meeting the definition of scooter (see
"scooter") and which has the following minimum features:

(1) Rear drive;

(2) A twenty-four volt system;

(3) Electronic or dynamic braking;

(4) A high to low speed setting; and

(5) Pneumatic rear tires.

"Trendelenburg position'' means a position in which
the patient is lying on his or her back on a plane inclined
thirty to forty degrees. This position makes the pelvis higher
than the head, with the knees flexed and the legs and feet
hanging down over the edge of the plane.

"Usual and customary charge' means the amount the
provider typically charges to fifty percent or more of his or
her non-Medicaid clients, including clients with other
third-party coverage.

"Warranty-wheelchair' means a warranty, according
to manufacturers’ guidelines, of not less than one year from
the date of purchase.

"Wheelchair - manual' means a federally-approved,
nonmotorized wheelchair that can be independently pro-
pelled by a client using his or her upper extremities and fits
one of the following categories:

(1) Standard:

(a) Usually is not capable of being modified;

(b) Accommodates a person weighing up to two hundred
fifty pounds; and

(c) Has a warranty period of at least one year.

(2) Lightweight:

(a) Composed of lightweight materials;

(b) Capable of being modified;

(c) Accommodates a person weighing up to two hundred
fifty pounds; and

(d) Usually has a warranty period of at least three years.

(3) High strength lightweight:

(a) Is usually made of a composite material;

(b) Is capable of being modified;

(c) Accommodates a person weighing up to two hundred
fifty pounds;

(d) Has an extended warranty period of over three years;
and

(e) Accommodates the very active person.

(4) Hemi:

(a) Has a seat-to-floor height lower than eighteen inches
to enable an adult to propel the wheelchair with one or both
feet; and

- (b) Is identified by its manufacturer as "Hemi" type with
specific model numbers that include the "Hemi" description.

(5) Pediatric: Has a narrower seat and shorter depth
more suited to pediatric patients, usually adaptable to modifi-
cations for a growing child.

(6) Recliner: Has an adjustable, reclining back to facili- -

tate weight shifts and provide support to the upper body and
head.
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(7) Tilt-in-space: Has a positioning system, which
allows both the seat and back to tilt to a specified angle to
reduce shear or allow for unassisted pressure releases.

(8) Heavy Duty:

(a) Specifically manufactured to support a person weigh-
ing up to three hundred pounds; or

(b) Accommodating a seat width of up to twenty-two
inches wide (not to be confused with custom manufactured
wheelchairs).

(9) Rigid: Is of ultra-lightweight material with a rigid
(nonfolding) frame.

(10) Custom heavy duty:

(a) Specifically manufactured to support a person weigh-
ing over three hundred pounds; or

(b) Accommodates a seat width of over twenty-two
inches wide (not to be confused with custom manufactured
wheelchairs).

(11) Custom manufactured specially built:

(a) Ordered for a specific client from custom measure-
ments; and

(b) Is assembled primarily at the manufacturer’s factory.

"Wheelchair - power" means a federally-approved,
motorized wheelchair that can be independently driven by a
client and fits one of the following categories:

(1) Custom power adaptable to:

(a) Alternative driving controls; and

(b) Power recline and tilt-in-space systems.

(2) Noncustom power: Does not need special position-
ing or controls and has a standard frame. ‘

(3) Pediatric: Has a narrower seat and shorter depth that
is more suited to pediatric patients. Pediatric wheelchairs are
usually adaptable to modifications for a growing child.

NEW SECTION

WAC 388-543-1100 Scope of coverage and coverage
limitations for DME and related supplies, prosthetics,
orthotics, medical supplies and related services. The fed-
eral government deems durable medical equipment (DME)
and related supplies, prosthetics, orthotics, and medical sup-
plies as optional services under the Medicaid program,
except when prescribed as an integral part of an approved
plan of treatment under the home health program or required
under the early and periodic screening, diagnosis and treat-
ment (EPSDT)/healthy kids program. The department
may reduce or eliminate coverage for optional services, con-
sistent with legislative appropriations.

(1) MAA covers only those DME and related supplies,
prosthetics, orthotics, medical supplies and related services,
repairs and labor charges, listed in MAA’s published issu-
ances, including Washington Administrative Code (WAC),
billing instructions, and numbered memoranda.

(2) MAA covers DME and related supplies, prosthetics,
orthotics, medical supplies, related services, repairs and labor
charges when all of the following apply. They must be:

(a) Within the scope of an eligible client’s medical care
program (see chapter 388-529 WAC);

(b) Within accepted medical or physical medicine com-
munity standards of practice;
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(c) Prior authorized as described in WAC 388-543-1600,
388-543-1800, and 388-543-1900;

(d) Prescribed by a qualified provider, acting within the
scope of the provider’s practice. The prescription must state
the specific item or service requested, diagnosis, prognosis,
estimated length of need (weeks or months, not to exceed six
months before being reevaluated), and quantity;

(e) Billed to the department as the payor of last resort
only. MAA does not pay first and then collect from Medi-
care;

(f) Justified as medically necessary as determined by
MAA. The provider or client must submit sufficient objec-
tive evidence to establish medical necessity. Information
used to establish medical necessity inciudes, but is not lim-
ited to, the following:

(i) A physiological description of the client’s disease,
injury, impairment, or other ailment, and any changes in the
client’s condition written by the prescribing physician,
licensed prosthetist and/or orthotist, physical therapist, occu-
pational therapist, or speech therapist; or

(ii) Video and/or photograph(s) of the client demonstrat-
ing the impairments as well and client’s ability to use the
requested equipment, when applicable.

(3) MAA does not reimburse for DME and related sup-
plies, prosthetics, orthotics, medical supplies, related ser-
vices, and related repairs and labor charges under fee-for-
service (FFS) when the client is any of the following:

(a) An inpatient hospital client;

(b) Eligible for both Medicare and Medicaid, and is
staying in a nursing facility in lieu of hospitalization;

(c) Terminally ill and receiving hospice care; or

(d) Enrolled in a risk-based managed care plan that
includes coverage for such items and/or services.

(4) MAA considers new technologies available through
manufacturers to be noncovered unless MAA establishes
coverage by assigning the technology a new procedure code
and a reimbursement rate, or by assigning an existing proce-
dure code. A manufacturer may request MAA to include new
equipment/supplies in the billing instructions by sending a
written request plus all of the following:

(a) Manufacturer’s literature;

(b) Manufacturer’s pricing;

(c) Clinical research/case studies (including FDA
approval, if required); and

(d) Any additional information the manufacturer feels is
important.

(5) MAA bases the decision to purchase or rent DME for
a client, or to pay for repairs to client-owned equipment, on
the least costly and/or equally effective alternative.

(6) MAA covers replacement batteries for purchased
medically necessary DME equipment covered within this
chapter.

(7) MAA covers the following categories of medical
equipment and supplies only when they are medically neces-
sary, prescribed by a physician or other licensed practitioner
of the healing arts, are within the scope of his or her practice
as defined by state law, and are subject to the provisions of
this chapter and related WACs:
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(a) Equipment and supplies prescribed in accordance
with an approved plan of treatment under the home health
program;

(b) Wheelchairs and other DME;

(c) Prosthetic/orthotic devices;

(d) Surgical/ostomy appliances and urological supplies;

(e) Bandages, dressings, and tapes;

(f) Equipment and supplies for the management of diabe-
tes; and

(g) Other medical equipment and supplies, as listed in
MAA published issuances.

(8) MAA evaluates a BR item, procedure, or service for
its medical appropriateness and reimbursement value on a
case-by-case basis.

(9) For a client in a nursing facility, MAA covers only
the following when medically necessary. All other DME and
supplies identified in MAA billing instructions are the
responsibility of the nursing facility, in accordance with
chapters 388-96 and 388-97 WAC. See also WAC
388-543-2900 (3) and (4). MAA covers:

(a) The purchase and repair of an augmentative com-
munication device (ACD), a wheelchair, or specialty bed;
and

(b) The rental of a speciality bed.

NEW SECTION

WAC 388-543-1200 Providers who are eligible to
provide services. (1) MAA requires a provider who supplies
DME and related supplies, prosthetics, orthotics, medical
supplies and related services to an MAA client to meet all of
the following. The provider must:

(a) Have the proper business license;

(b) Have appropriately trained qualified staff; and

(c) Be certified, licensed and/or bonded if required, to
perform the services billed to the department.

(2) MAA may reimburse qualified providers for DME
and related supplies, prosthetics, orthotics, medical supplies,
repairs, and related services on a fee-for-service (FFS) basis
as follows:

(a) DME providers for DME and related repair services;

(b) Medical equipment dealers, pharmacies, and home
health agencies under their medical vendor provider number
for medical supplies, subject to the limitations in this section;

(c) Licensed prosthetics and orthotics providers who are
licensed by the Washington state department of health in
prosthetics and orthotics. This does not apply to medical
equipment dealers and pharmacies that do not require licen-
sure to provide selected prosthetics and orthotics; and

(d) Physicians who provide medical equipment and sup-
plies in the physician’s office. MAA may pay separately for
medical supplies, subject to the provisions in MAA’s
resource based relative value scale (RBRYVS) fee schedule.

(3) MAA terminates from Medicaid participation any
provider who violates program regulations and policies, as
described in WAC 388-502-0020.
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NEW SECTION

WAC 388-543-1300 Noncovered equipment, related
supplies and services, or other nonmedical equipment,
supplies, and devices. MAA pays only for medical equip-
ment, supplies, and services that are listed as covered and
meet MAA’s definition of DME. DME means equipment that
can stand repeated use, is primarily and customarily used to
serve a medical purpose, generally is not useful to a person in
the absence of illness or injury, and is appropriate for use in
the client’s place of residence. All requests for noncovered
equipment, and related supplies prosthetics, orthotics, medi-
cal supplies and related services will be reviewed based on
WAC 388-501-0165(8). Case-by-case exceptions will only
be considered based on WAC 388-501-0160. MAA specifi-
cally excludes services and equipment in this chapter from
fee-for-service (FFS) scope of coverage. This exclusion does
not apply if the services and equipment are required under the
EPSDT/healthy kids program, included as part of a managed
care plan service package, included in a waivered program, or
part of one of the Medicare programs for qualified Medicare
beneficiaries. Excluded services and equipment include, but
are not limited to:

(1) Services, procedures, treatment, devices, drugs, or
the application of associated services that the department of
the Food and Drug Administration (FDA) and/or the Health
Care Financing Administration (HCFA) consider investiga-
tive or experimental on the date the services are provided;

(2) Any service specifically excluded by statute,

(3) More costly services or equipment when MAA deter-
mines that less costly, equally effective services or equipment
are available;

(4) A client’s utility bills, even if the operation or main-
tenance of medical equipment purchased or rented by MAA
for the client contributes to an increased utility bill;

(5) Bilirubin lights, except as rentals, for at-home new-
borns with jaundice;

(6) Hairpieces or wigs;

(7) Material or services covered under manufacturers’
warranties;

(8) Procedures, prosthetics, or supplies related to gender
dysphoria surgery;

(9) Shoe lifts less than one inch, arch supports, and non-
orthopedic shoes;

(10) Supplies and equipment used during a physician
office visit, such as tongue depressors and surgical gloves;

(11) Temporary prostheses or prosthetic devices dis-
pensed for cosmetic reasons;

(12) Home improvements, including but not limited to
the following:

(a) Automatic door openers for the house or garage;

(b) Saunas;

(c) Security systems, burglar alarms, call buttons, lights,
light dimmers, motion detectors, and similar devices;

(d) Swimming pools;

(e) Whirlpool systems, such as jacuzzies. hot tubs, or
spas; or

(f) Structural modifications of any kind to a client’s
house, including but not limited to, the following:

(1) Electrical rewiring for any reason;

Proposed

PROPOSED




=
[
[}
[—4
-
[—]
(=]
[— ™

WSR 00-13-008

(1) Elevator systems, elevators, ceiling lifts and ceiling
tracks, stair lifts; and

(1ii) Wheelchair lifts or ramps for the home; or

(1v) Installation of bathtubs or shower stall.

(13) Nonmedical equipment, supplies, and related ser-
vices, including but not limited to, the following:

(a) Back-packs, pouches, bags, baskets, or other carrying
containers for use with aids to mobility;

(b) Bed wetting (Enuresis) prevention training equip-
ment;

(c) Beds other than hospital, bed boards/conversion Kits,
and blanket lifters (e.g., for feet);

(d) Car seats for children under five, except for position-
ing car seats that are prior authorized. Refer to WAC
388-543-1700(13) for car seats;

(e) Cleaning brushes and
ostomy-related cleaners/supplies;

(f) Diathermy machines used to produce heat by high
frequency current, ultrasonic waves, or microwave radiation;

(g) Electronic communication equipment, installation
services, or service rates including but not limited to the fol-
lowing:

(i) Devices intended for amplifying voices (e.g., micro-
phones);

(i1) Interactive communications computer programs used
between patients and healthcare providers (e.g., hospitals,
physicians), for self care home monitoring, or emergency
response systems and services;

(iii) Two-way radios; and

(iv) Rental of related equipment or services;

(h) Environmental control devices, such as air condition-
ers, air cleaners/purifiers, dehumidifiers, portable room heat-
ers or fans (including ceiling fans), heating or cooling pads;

(i) Ergonomic equipment;

(j) Exercise classes or equipment such as exercise mats,
bicycles, tricycles, stair steppers, weights, trampolines;

(k) Generators;

(1) Instructional materials, such as pamphlets and video-
tapes;

(m) Personal computers including laptops, computer
software, printers, computer accessories (such as anti-glare
shields, backup memory cards), and computer equipment
other than specified in WAC 388-543-2300;

(n) Racing strollers/wheelchairs and recreational equip-
ment;

(o) Room fresheners/deodorizers;

(p) Sitz bath, bidet or hygiene systems, paraffin bath
units, and shampoo rings;

(q) Timers or electronic devices to turn things on or off;

(r) Vacuum cleaners, carpet cleaners/deodorizers, and/or
pesticides/insecticides; or

(s) Wheeled reclining chairs, lounge and/or lift chairs
(e.g., geri-chair, posture guard, or lazy boy).

(14) Personal and comfort items, including but not lim-
ited to the following:

(a) Bathroom items, such as antiperspirant, astringent,
bath gel, conditioner, deodorant, moisturizer, mouthwash,
powder, sanitary napkins (e.g., Kotex), shampoo, shaving

supplies, except for
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cream, shower cap, shower curtains, soap, toothpaste, towels,
and weight scales;

(b) Bedding items, such as bed pads, blankets, mattress
covers/bags, pillows, pillow cases/covers and sheets;

(c) Bedside items, such as bed trays, carafes, and
over-the-bed tables;

(d) Clothing and accessories, such as coats, gloves
(including wheelchair gloves), hats, scarves, slippers, and
socks;

(e) Clothing protectors and other protective cloth furni-
ture coverings as protection against incontinence;

(f) Cosmetics, including corrective formulations, hair
depilatories, and products for skin bleaching, sun screens,
and tanning;

(g) Diverter valves for bathtub;

(h) Eating/feeding utensils;

(i) Emesis basins, enema bags, peri-wash, and diaper
wipes;

(j) Health club memberships;

(k) Hot or cold temperature food and drink contain-
ers/holders;

(1) Hot water bottles and cold/hot packs or pads;

(m) Impotence devices;

(n) Insect repellants;

(0) Massage equipment;

(p) Medication dispensers, such as med-collators and
count-a-dose, except as obtained under the compliance pack-
aging program. See chapter 388-530 WAC;

(q) Medicine cabinet and first aid items, such as adhesive
bandages (e.g., Band-Aids, Curads), cotton balls, cot-
ton-tipped swabs, medicine cups, thermometers, and tongue
depressors;

(r) Page turners;

(s) Radio and television;

(t) Telephones, telephone arms, cellular phones, elec-
tronic beepers, and other telephone messaging services; and

(u) Toothettes and toothbrushes, waterpics, and peridon-
tal devices whether manual, battery-operated, or electric.

(15) Certain wheelchair features and options are not con-
sidered by MAA to be medically necessary or essential for
wheelchair use. This includes, but is not limited to, the fol-
lowing:

(a) Attendant controls (remote control devices);

(b) Canopies, including those for strollers and other
equipment;

(c) Clothing guards to protect clothing from dirt, mud, or
water thrown up by the wheels (similar to mud flaps for cars);

(d) Identification devices (such as labels, license plates,
name plates);

(e) Lighting systems;

(f) Speed conversion kits; and

(g) Tie-down restraints.

NEW SECTION

WAC 388-543-1400 General reimbursement for
DME and related services, prosthetics, orthotics, medical
supplies and related services. (1) MAA reimburses a quali-
fied provider who serves a client who is not enrolled in a
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department-contracted managed care plan only when all of
the following apply:

(a) The provider meets all of the conditions in WAC
388-502-0100; and

(b) MAA does not include the item/service for which the
provider is requesting reimbursement in other reimbursement
rate methodologies. Other methodologies include, but are
not limited to, the following:

(i) Hospice providers’ per diem reimbursement;

(ii) Hospitals’ diagnosis related group (DRG) reimburse-
ment;

(iii) Managed care plans’ capitation rate; and

(iv) Nursing facilities’ per diem rate.

(2) MAA sets maximum allowable fees for medical
equipment and related supplies, prosthetics, orthotics, medi-
cal supplies and related services using available published
information, such as:

(a) Commercial databases for price comparisons;

(b) Manufacturers’ catalogs;

(c) Medicare fee schedules; and

(d) Wholesale prices.

(3) MAA may adopt policies, procedure codes, and/or
rates that are inconsistent with those set by Medicare if MAA
determines that such actions are in the best interest of its cli-
ents.

(4) MAA updates the maximum allowable fees for med-
ical equipment and supplies and prosthetic/orthotic devices
no more than once per year, unless otherwise directed by the
legislature. MAA may update the rates for different catego-
ries of medical equipment and prosthetic/orthotic devices at
different times during the year.

(5) A provider must not bill MAA for the rental or pur-
chase of equipment supplied to the provider at no cost by sup-
pliers/manufacturers.

(6) MAA’s maximum payment for medical equipment
and supplies is the lesser of either of the following:

(a) Providers’ usual and customary charges; or

(b) Established rates, except as provided in subsection
(7)(a) of this section.

(7) If a client is eligible for both Medicare and Medicaid,
the following apply:

(a) MAA requires a provider to accept Medicare assign-
ment before any Medicaid reimbursement;

(b) If the service provided is covered by Medicare and
Medicaid, MAA pays:

(i) The deductible and coinsurance up to Medicare’s
allowed amount or MAA’s allowed amount, whichever is
less; or

(ii) For services that are not covered by Medicare but are
covered by MAA, if medically necessary.

(8) MAA may pay for medical services rendered to a cli-
ent only when MAA is the payor of last resort.

(9) MAA does not cover medical equipment and/or ser-
vices provided to a client who is enrolled in a MAA-con-
tracted managed care plan, but did not use the plan’s partici-
pating provider.

(10) See WAC 388-543-2100, 388-543-2500, 388-543-
2700, and 388-543-2900 for other reimbursement methodol-
ogies.
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NEW SECTION

WAC 388-543-1500 When MAA purchases DME
and related supplies, prosthetics, and orthotics. (1) Dura-
ble medical equipment (DME) and related supplies, prosthet-
ics, and orthotics purchased by MAA for a client is the cli-
ent’s property.

(2) MAA’s reimbursement for covered DME and related
supplies, prosthetics, and orthotics includes all of the follow-
ing:

(a) Any adjustments or modifications to the equipment
that are required within three months of the date of delivery.
This does not apply to adjustments required because of
changes in the client’s medical condition;

(b) Fitting and set-up; and

(c) Instruction to the client or client’s caregiver in the
appropriate use of the equipment, device, and/or supplies.

(3) MAA requires a provider to furnish to MAA clients
only new equipment that includes full manufacturer and
dealer warranties.

(4) MAA requires a dispensing provider to include a
warranty on equipment for one year after the date MAA con-
siders rented equipment to be purchased, as provided under
WAC 388-543-1700(3).

(5) MAA charges the dispensing provider for any costs it
incurs to have another provider repair equipment if all of the
following apply:

(a) Any DME that MAA considers purchased according
to WAC 388-543-1700 requires repair during the applicable
warranty period;

(b) The dispensing provider is unwilling or unable to ful-
fill the warranty; and

(c) The client still needs the equipment.

(6) MAA charges the dispensing provider fifty percent of
the total amount MAA paid toward rental and eventual pur-
chase of the first equipment if the rental equipment must be
replaced during the warranty period. All of the following
must apply:

(a) Any medical equipment that MAA considers pur-
chased according to WAC 388-543-1700 requires replace-
ment during the applicable warranty period;

(b) The dispensing provider is unwilling or unable to ful-
fill the warranty; and

(c) The client still needs the equipment.

(7) Purchase orders:

(a) MAA rescinds any purchase order for a prescribed
item if the equipment was not delivered to the client before
the client:

(i) Dies;

(i1) Loses medical eligibility;

(ii1) Becomes covered by a hospice agency; or

(iv) Becomes covered by an MAA managed care plan.
Refer to subsection (7)(c) of this section.

(b) A provider may incur extra costs for customized
equipment that may not be easily resold. In these cases, for
purchase orders rescinded per (a) of this subsection, MAA
may pay the provider an amount it considers appropriate to
help defray these extra costs. MAA requires the provider to
submit justification sufficient to support such a claim.
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(c) A client may become a managed care plan client
before MAA completes the purchase of prescribed medical
equipment. If this occurs:

(1) MAA rescinds the purchase order until the managed
care primary care provider (PCP) evaluates the client; then

(11) MAA requires the PCP to write a new prescription if
the PCP determines the equipment is still medically neces-
sary as defined in WAC 388-500-0005; then

(111) The managed care plan’s applicable reimbursement
policies apply to the purchase or rental of the equipment.

NEW SECTION

WAC 388-543-1600 Items and services which
require prior authorization. MAA requires providers to
obtain prior authorization for certain items and services.
This includes, but is not limited to, the following:

(1) Augmentative communication devices (ACDs);

(2) Certain by report (BR) DME and supplies as speci-
fied in MAA’s published issuances, including billing instruc-
tions and numbered memoranda;

(3) Blood glucose monitors requiring special features;

(4) Certain equipment rentals and certain prosthetic
limbs, as specified in MAA’s published issuances, including
billing instructions and numbered memoranda;

(5) Decubitus care products and supplies;

(6) Decubitus care mattresses, including flotation or gel
mattress, if the provider fails to meet the criteria in WAC
388-543-1900;

(7) Equipment parts and labor charges for repairs or
modifications and related services;

(8) Hospital beds, if the provider fails to meet the
requirements in WAC 388-543-1900;

(9) Low air loss flotation system, if the provider fails to
meet the requirements in WAC 388-543-1900;

(10) Orthopedic shoes and selected orthotics;

(11) Osteogenic stimulator, noninvasive, if the provider
fails to meet the requirements in WAC 388-543-1900;

(12) Positioning car seats for children under five years of
age;

(13) Transcutaneous electrical nerve stimulators, if the
provider fails to meet the requirements in WAC 388-543-
1900;

(14) Wheelchairs, wheelchair accessories, wheelchair
modifications, air, foam, and gel cushions, and repairs;

(15) Wheelchair-style shower/commode chairs; and

(16) Other DME not specifically listed in MAA’s pub-
lished issuances, including billing instructions and numbered
memoranda, and submitted as a miscellaneous procedure
code.

NEW SECTION

WAC 388-543-1700 When MAA covers rented DME.
(1) MAA’s reimbursement amount for rented durable medical
equipment (DME) includes all of the following:

(a) Delivery to the client;

(b) Fitting, set-up, and adjustments;

(c) Maintenance, repair and/or replacement of the equip-
ment; and
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(d) Return pickup by the provider.

(2) MAA requires a dispensing provider to ensure the
DME rented to a MAA client is both of the following:

(a) In good working order; and

(b) Comparable to equipment the provider rents to cli-
ents with similar medical equipment needs who are either pri-
vate pay clients or who have other third-party coverage.

(3) MAA considers rented equipment to be purchased
after twelve months’ rental unless one of the following apply:

(a) The equipment is restricted as rental only; or

(b) Other MAA published issuances state otherwise.

(4) MAA rents, but does not purchase, certain medically
necessary equipment for clients. This includes, but is not
limited to, the following:

(a) Bilirubin lights for newborns at home with jaundice;
and

(b) Electric breast pumps.

(5) MAA’s minimum rental period for covered DME is
one day.

(6) If a client becomes ineligible before the end of the
month, MAA stops paying for any rented equipment effective
the date the client becomes ineligible.

(7) If a fee-for-service (FFS) client becomes a managed
care plan client, both of the following apply:

(a) MAA stops paying for any rented equipment on the
last day of the month preceding the month in which the client
becomes enrolled in the managed care plan; and

(b) The plan determines the client’s continuing need for
the equipment and is responsible for reimbursing the pro-
vider.

(8) MAA stops paying for any rented equipment effec-
tive the date of a client’s death. MAA prorates monthly rent-
als as appropriate.

(9) For a client who is eligible for both Medicaid and
Medicare, MAA pays only the client’s coinsurance and
deductibles. MAA discontinues paying client’s coinsurance
and deductibles for rental equipment when either of the fol-
lowing applies:

(a) The reimbursement amount reaches Medicare’s reim-
bursement cap for the equipment; or

(b) Medicare considers the equipment purchased.

(10) MAA does not obtain or pay for insurance coverage
against liability, loss and/or damage to rental equipment that
a provider supplies to a MAA client.

NEW SECTION

WAC 388-543-1800 Prior authorization—General
policies for DME and related supplies, prosthetics,
orthotics, medical supplies and related services. (1) A pro-
vider/vendor may obtain expedited prior authorization
(EPA) from MAA according to WAC 388-543-1900.

(2) For prior authorization requests, MAA requires the
prescribing provider to furnish patient-specific justification
for base equipment and each requested line item accessory or
modification as identified by the manufacturer as a separate
charge. MAA does not accept general standards of care or
industry standards for generalized equipment as justification.
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(3) When MAA receives an initial request for prior
authorization, the prescription(s) for those items or services
cannot be older than three months from the date MAA
receives the request.

(4) MAA authorizes BR items that require prior authori-
zation and are listed in MAA’s published issuances, including
billing instructions and numbered memoranda, only if medi-
cal necessity is established and the provider furnishes all of
the following information to MAA:

(a) A detailed description of the item or service to be pro-
vided;

(b) The cost or charge for the item;

(c) A copy of the manufacturer’s invoice, price-list or
catalog with the product description for the item being pro-
vided; and

(d) A detailed explanation of how the requested item dif-
fers from an already existing code description.

(5) MAA requires certain information from providers in
order to prior authorize the purchase or rental of equipment.
This information includes, but is not limited to, the follow-
ing:

(a) The manufacturer’s name;

(b) The equipment model and serial number;

(c) A detailed description of the item; and

(d) Any modifications required, including the product or
accessory number as shown in the manufacturer’s catalog.

(6) MAA prior authorizes payment for repair and modi-
fication of client-owned equipment only when the criteria in
subsection (1) of this section are met. Requests for repairs
must include the information listed in subsection (5) of this
section.

(7) MAA does not reimburse for purchase, rental, or
repair of medical equipment that duplicates equipment the
client already owns or rents. If the requesting provider makes
such a request, MAA requires the provider to submit for prior
authorization and explain the following:

(a) Why the existing equipment no longer meets the cli-
ent’s medical needs; or

(b) Why the existing equipment could not be repaired or
modified to meet those medical needs.

(8) MAA denies a request for an item when a less costly,
equally effective alternative is available that will meet the cli-
ent’s medical needs. MAA informs the provider and/or the
client of a less costly alternative from MAA’s manufacturers’
literature on file.

(9) A provider may resubmit a request for prior authori-
zation for an item or service that MAA has denied. MAA
requires the provider to include new documentation that is
relevant to the request.

(10) MAA authorizes rental equipment for a specific
period of time. The provider must request authorization from
MAA for any extension of the rental period.

NEW SECTION

WAC 388-543-1900 Expedited prior authorization
criteria for DME and related supplies, prosthetics,
orthotics, medical supplies, and related services. (1) The
expedited prior authorization process (EPA) is designed to
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eliminate the need for written and telephonic requests for
prior authorization for selected DME procedure codes. MAA
allows payment during a continuous twelve-month period for
this process.

(2) MAA requires a provider to create an authorization
number for EPA for selected DME procedure codes. The
process and criteria used to create the authorization number is
explained in MAA published DME-related billing instruc-
tions. The authorization number must be used when the pro-
vider bills MAA.

(3) The written or telephonic request for prior authoriza-
tion process must be used when a situation does not meet the
criteria for a selected DME code or a requested rental exceeds
the limited rental period indicated.

(4) Upon request, a provider must provide documenta-
tion to MAA showing how the client’s condition met the cri-
teria for EPA in subsection (2) of this section.

(5) MAA may recoup any payment made to a provider
under this section if the provider did not follow the expedited
authorization process and criteria. Refer to WAC 388-502-
0100.

NEW SECTION

WAC 388-543-2000 Wheelchairs. (1) MAA purchases
a wheelchair for a client when MAA determines that a wheel-
chair is medically necessary for more than six months.

(2) The following apply when MAA determines that a
wheelchair is medically necessary for six months or less:

(a) If the client lives at home, MAA rents a wheelchair
for the client; or

(b) If the client lives in a nursing facility, the nursing
facility must provide a house wheelchair as part of the per
diem rate paid by AASA.

(3) MAA considers rental or purchase of a manual
wheelchair if the client is nonambulatory or has limited
mobility and requires a wheelchair to participate in normal
daily activities. MAA determines the type of manual wheel-
chair based on the following:

(a) A standard wheelchair if the client’s medical condi-
tion requires the client to have a wheelchair to participate in
normal daily activities;

(b) A standard lightweight wheelchair if the client’s med-
ical condition is such that the client:

(1) Cannot self-propel a standard weight wheelchair; or

(i1) Requires custom modifications that cannot be pro-
vided on a standard weight wheelchair; and

(c) A high-strength lightweight wheelchair for a client:

(i) Whose medical condition is such that the client can-
not self-propel a lightweight or standard weight wheelchair;
or

(i1) Requires custom modifications that cannot be pro-
vided on a standard weight or lightweight wheelchair.

(d) A heavy duty wheelchair for a client who requires a
specifically manufactured wheelchair designed to:

(i) Support a person weighing up to three hundred
pounds; or
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(1) Accommodate a seat width up to twenty-two inches
wide (not to be confused with custom heavy duty wheel-
chairs).

(e) A custom heavy duty wheelchair for a client who
requires a specifically manufactured wheelchair designed to:

(i) Support a person weighing over three hundred
pounds; or

(11) Accommodate a seat width over twenty-two inches
wide.

(f) A rigid wheelchair for a client:

(1) With a medical condition that involves severe upper
extremity weakness;

(11) Who has a high level of activity; and

(iii) Who is unable to self-propel any of the above cate-
gories of wheelchair.

(g) A custom manufactured wheelchair for a client with
a medical condition requiring wheelchair customization that
cannot be obtained on any of the above categories of wheel-
chairs.

(4) MAA considers a power-drive wheelchair only if
the client’s medical needs cannot be met by a less costly
means of mobility. The prescribing physician must certify
that the client can safely and effectively operate a power-
drive wheelchair and that the client meets all of the following
conditions:

(a) The client has severe abnormal upper extremity
weakness and the extent of impairment is documented;

(b) The client’s medical condition negates his or her abil-
ity to self-propel any of the wheelchairs listed in the manual
wheelchair category; and

(c) A power-drive wheelchair will provide the client the
only means of independent mobility; or

(d) A power-drive wheelchair will enable a child to
achieve age-appropriate independence and developmental
milestones.

(e) The following additional information is required for a
three or four-wheeled power-drive scooter/cart:

(i) The prescribing physician certifies that the client’s
condition is stable; and

(ii) The client is unlikely to require a standard power-
drive wheelchair within the next two years.

(5) MAA considers the power-drive wheelchair to be the
client’s primary chair when the client has both a power-drive
wheelchair and a manual wheelchair.

(6) In order to consider purchasing a wheelchair, MAA
requires the provider to submit the following information
from the prescribing physician or occupational therapist:

(a) Specific medical justification for the make and model
of wheelchair requested;

(b) Define the degree and extent of the client’s impair-
ment (such as stage of decubitus, severity of spasticity or
flaccidity, degree of kyphosis or scoliosis); and

(c) Documented outcomes of less expensive alternatives
(atds to mobility) that have been tried by the client.

(7) In addition to the basic wheelchair, MAA may con-
sider wheelchair accessories or modifications that are specif-
ically identified by the manufacturer as separate line item
charges. The provider must submit specific medical justifica-
tion for each line item, with the modification request.
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(8) MAA considers wheelchair modifications to a medi-
cally necessary wheelchair when the provider submits all of
the following with the modification request:

(a) The make, model, and serial number of the wheel-
chair to be modified;

(b) The modification requested; and

(c) Specific information regarding the client’s medical
condition that necessitates the modification.

(9) MAA may consider wheelchair repairs to a medically
necessary wheelchair; the provider must submit to MAA the
make, model, and serial number of the wheelchair for which
the repairs are requested.

(10) MAA may cover two wheelchairs, a manual wheel-
chair and a power-drive wheelchair, for a noninstitutional-
ized client in certain situations. One of the following must
apply:

(a) The architecture of the client’s home is completely
unsuitable for a power-drive wheelchair, such as narrow hall-
ways, narrow doorways, steps at the entryway, and insuffi-
cient turning radii;

(b) The architecture of the client’s home bathroom is
such that power-drive wheelchair access is not possible, and
the client needs a manual wheelchair to safely and success-
fully complete bathroom activities and maintain personal
cleanliness;

(c) The client has a power-drive wheelchair, but also
requires a manual wheelchair because the power-drive
wheelchair cannot be transported to meet the client’s commu-
nity, workplace, or educational activities; the manual wheel-
chair would allow the caregiver to transport the client in a
standard automobile or van. In these cases, MAA requires
the client’s situation to meet both of the following conditions:

(1) The client’s activities that require the second wheel-
chair must be located farther than one-fourth of a mile from
the client’s home; and

(ii) Cabulance, public buses, or personal transit are nei-
ther available, practical, nor possible for financial or other
reasons.

NEW SECTION

WAC 388-543-2100 Wheelchairs—Reimbursement
methodology. (1) MAA reimburses a DME provider for pur-
chased wheelchairs for a home or nursing facility client based
on the specific brand and model of wheelchair dispensed.
MAA decides which brands and/or models of wheelchairs are
eligible for reimbursement based on all of the following:

(a) The client’s medical needs;

(b) Product quality;

(c) Cost; and

(d) Available alternatives.

(2) For HCPCS codes for wheelchair rentals and wheel-
chair accessories (e.g., cushions and backs), MAA uses the
Medicare fees that are current on April 1 of each year.

(3) For state-assigned procedure codes, including those
listed as BR, for wheelchairs and wheelchair accessories,
MAA'’s maximum allowable reimbursement is based on a
percentage of the manufacturer’s list price in effect on Janu-
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ary 31 of the base year, or the invoice for the specific item.
This applies to the following:

(a) For basic standard wheelchairs, sixty-five percent;

(b) For add-on accessories and parts, eighty-four per-
cent;

(c) For upcharge modifications and cushions, eighty per-
cent;

(d) For all other manual wheelchairs, eighty percent; and

(e) For all other power-drive wheelchairs, eighty-five
percent .

(4) MAA determines rental reimbursement for catego-
ries of manual and power-driven wheelchairs based on aver-
age market rental rates or Medicare rates.

(5) MAA evaluates and updates the wheelchair fee
schedule once per year.

(6) MAA implements wheelchair rate changes on April |
of the base year, and the rates are effective until the next rate
change.

NEW SECTION

WAC 388-543-2200 Augmentative communication
devices (ACD). (1) MAA considers all requests on a case-by-
case basis for augmentative communication devices (ACDs)
for the purpose of relaying medical information.

(2) MAA requires a provider to submit a prior authoriza-
tion request for ACDs. The request must be in writing and
contain all of the following information:

(a) A detailed description of the client’s therapeutic his-
tory;

(b) An assessment by a licensed speech pathologist of
the client’s verbal capabilities. The pathologist must be
knowledgeable about selecting ACDs that meet the client’s
needs;

(c) If the client has a physical disability, condition, or
impairment that requires equipment, such as a wheelchair, or
a device to be specially adapted to accommodate an ACD, an
assessment by the prescribing physician, licensed occupa-
tional therapist or physical therapist; and

(d) Documented trials of each ACD that the client has
tried. This includes less costly types/models, and the effec-
tiveness of each device in promoting the client’s ability to
communicate with health care providers and caregivers.

(3) MAA requires the provider to show or the client to
demonstrate all of the following:

(a) The client has reliable and consistent motor response,
which can be used to communicate with the help of an ACD;

(b) The client has the cognitive ability to effectively and
independently utilize the equipment; and

(c) With the ADC, the client will be able to do all of the
following:

(i) Communicate with the personal physician about the
medical condition, complaint, ailment, or symptoms;

(ii) Communicate with the personal caregiver about both
urgent medical needs and routine personal care needs;

(iii) Communicate with medical personnel who provide
emergency services, rehabilitative care, and other therapeutic
treatment;
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(iv) Improve expressive communication skills, vocabu-
lary, and understanding; and

(v) Attain specific speech therapy goals and objectives in
the speech treatment or training plan.

(4) MAA covers ACDs only once every two years for a
client who meets the criteria in subsection (3) of this section.
MAA does not approve a new or updated component, modi-
fication, or replacement model for a client whose ACD is less
than two years old. MAA may make exceptions to the crite-
ria in subsection (3) of this section based strictly on a finding
of unforeseeable and significant changes to the client’s medi-
cal condition. The prescribing physician is responsible for
justifying why the changes in the client’s medical condition
were unforeseeable.

NEW SECTION

WAC 388-543-2300 Bathroom/shower equipment.
(1) MAA considers a caster-style shower commode chair as
the primary option for clients.

(2) MAA considers a wheelchair-style shower commode
chair only if the client meets both of the following:

(a) Is able to propel the equipment; and

(b) Has special positioning needs that cannot be met by a
caster-style chair.

NEW SECTION

WAC 388-543-2400 Hospital beds. (1) MAA bases the
decision to rent or purchase a hospital bed on the length of
time the client needs the bed, as follows:

(a) MAA initially authorizes a maximum of two months
rental for a short-term need. Upon request, MAA may allow
extensions as medically necessary;

(b) MAA determines rental on a month-to-month basis if
a client’s prognosis is poor;

(c) MAA considers a purchase if the need is for more
than six months;

(d) If the client continues to have a medical need for a
hospital bed after six months, MAA may approve rental for
up to an additional six months. MAA considers the equip-
ment to be purchased after a total of twelve months’rental.

(2) MAA considers a manual hospital bed the primary
option when the client has full-time caregivers.

(3) MAA considers a full electric hospital bed only if the
client meets all of the following criteria:

(a) The client’s medical need requires the client to be
positioned in a way that is not possible in a regular bed;

(b) The position cannot be attained through less costly
alternatives (e.g., the use of bedside rails, a trapeze, pillows,
bolsters, rolled up towels or blankets);

(c) The client’s medical condition requires immediate
position changes;

(d) The client is able to operate the controls indepen-
dently; and

(e) The client needs to be in the Trendelenburg posi-
tion.
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NEW SECTION

WAC 388-543-2500 Reimbursement methodology
for other durable medical equipment. (1) For the purposes
of this section, MAA uses the following terms:

(a) "Other durable medical equipment (other DME)"
means all durable medical equipment, excluding wheelchairs
and related items.

(b) "Pricing cluster'' means a group of discounted man-
ufacturers’ list prices and/or dealer’s costs for brands/models
of other DME that MAA uses to calculate the reimbursement
rate for a procedure code that does not have a fee established
by Medicare. MAA uses the discounted manufacturer list
price for a brand/model unless that price is not available.

(2) MAA establishes reimbursement rates for purchased
other DME.

(a) For HCPCS procedure codes that have a Medicare
rate established for a new purchase, MAA uses the rate that is
in effect on January first of the year in which MAA sets the
reimbursement.

(b) For all other procedure codes, MAA uses a pricing
cluster to establish the rate.

(3) Establishing a pricing cluster and reimbursement
rates.

(a) In order to make up a pricing cluster for a procedure
code, MAA determines which brands/models of other DME
its clients most frequently use. MAA obtains prices for these
brands/models from manufacturer catalogs or commercial
databases. MAA may change or otherwise limit the number
of brands/models included in the pricing cluster, based on the
following:

(i) Client medical needs;

(i1) Product quality;

(iii) Introduction of new brands/models;

(iv) A manufacturer discontinuing or substituting a
brand/model; and/or

(v) Cost.

(b) If a manufacturer list price is not available for any of
the brands/models used in the pricing cluster, MAA calcu-
lates the reimbursement rate at the manufacturer’s published
cost to providers plus a thirty-five percent mark-up.

(¢) For each brand used in the pricing cluster, MAA dis-
counts the manufacturer’s list price by twenty percent.

(i) If six or more brands/models are used in the pricing
cluster, MAA calculates the reimbursement rate at the seven-
tieth percentile of the pricing cluster.

(i) If five brands/models are used in the pricing cluster,
MAA establishes the reimbursement rate at the fourth highest
discounted list price, as described in (b) of this subsection.

(iii) If four brands/models are used in the pricing cluster,
MAA establishes the reimbursement rate at the third highest
discounted list price, as described in (b) of this subsection.

(1v) If three brands/models are used in the pricing cluster,
MAA establishes the reimbursement rate at the third highest
discounted list price, as described in (b) of this subsection.

(v) If two or fewer brands/models are used in the pricing
cluster, MAA establishes the reimbursement rate at the high-
est discounted list price, as described in (b) of this subsection.

(4) Rental reimbursement rates for other DME.
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(a) MAA sets monthly rental rates at one-tenth of the
purchase reimbursement rate as it would be calculated as
described in subsections (2) and (3) of this section.

(b) MAA sets daily rental rates at one-three hundredth of
the purchase reimbursement rate as it would be calculated as
described in subsections (2) and (3) of this section.

(5) MAA annually evaluates and updates reimbursement
rates for other DME.

NEW SECTION

WAC 388-543-2600 Prosthetics and orthotics. (1)
MAA reimburses for prosthetics and orthotics to licensed
prosthetic and orthotic providers only. This does not apply to
selected prosthetics and orthotics that do not require special-
ized skills to provide.

(2) MAA does not cover prosthetics dispensed for purely
cosmetic reasons.

(3) MAA covers a replacement prosthesis only when the
purchase of a replacement prosthesis is less costly than
repairing or modifying a client’s current prosthesis.

(4) MAA requires the client to take responsibility for
routine maintenance of a prosthetic or orthotic. If the client
does not have the physical or mental ability to perform the
task, MAA requires the client’s caregiver to be responsible.
MAA authorizes extensive maintenance that the manufac-
turer recommends be performed by an authorized dealer.

NEW SECTION

WAC 388-543-2700 Prosthetics and orthotics—
Reimbursement methodology. (1) MAA determines reim-
bursement for prosthetics and orthotics according to a set fee
schedule. MAA considers Medicare’s current fee schedule
when determining maximum allowable fees. For BR codes,
MAA reimburses eighty-five percent of the agreed upon fee.

(2) MAA’s reimbursement for a prosthetic or orthotic
includes the cost of any necessary molds.

(3) MAA’s hospital reimbursement rate includes any
prosthetics and/or orthotics required for surgery and/or
placed during the hospital stay.

(4) MAA evaluates and updates the maximum allowable
fees for prosthetics and orthotics once per year, independent
of scheduled legislatively authorized vendor rate increases.

(5) MAA implements fee schedule changes for prosthet-
ics and orthotics July 1 of each year. Rates remain effective
until the next rate change.

NEW SECTION

WAC 388-543-2800 Reusable and disposable medi-
cal supplies. (1) MAA requires that a physician prescribe
reusable and disposable medical supplies. The prescription
must state the specific item or service requested, diagnosis,
prognosis, estimated length of need (weeks or months, not to
exceed six months before being re-evaluated), and quantity.

(2) MAA categorizes medical supplies and non-DME
(MSE) as follows:

(a) Antiseptics and germicides:

(b) Bandages, dressings, and tapes;
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(c) Blood monitoring supplies;

(d) Braces, belts, and supportive devices;

(e) Decubitus care products;

() Ostomy supplies;

(g) Pregnancy-related testing kits and nursing equip-
ment;

(h) Supplies associated with osteogenesis stimulators;

(i) Supplies associated with transcutaneous electrical
nerve stimulators (TENS);

(j) Syringes and needles;

(k) Urological supplies; and

(1) Miscellaneous supplies.

NEW SECTION

WAC 388-543-2900 Medical supplies and nondura-
ble medical equipment (MSE)—Reimbursement method-
ology. (1) MAA determines rates for each category of medi-
cal supplies and non-DME (MSE) using either the:

(a) Medicare fee schedule; or

(b) Manufacturers’ catalogs and commercial databases
for price comparisons.

(2) MAA evaluates and updates the maximum allowable
fees for MSE as follows:

(a) For HCPCS MSE codes, MAA considers the current
Medicare fee schedule;

(b) For all MSE with state-assigned procedure codes,
when the legislature mandates a vendor rate increase or
decrease.

(c) MAA sets the maximum allowable fees for new MSE
using one of the following:

(i) Medicare’s fee schedule; or

(it) For those items without a Medicare fee, commercial
databases to obtain all brands to make up MAA’s pricing
cluster. MAA establishes the fee for products in the pricing
cluster by using the lesser of either:

(A) Eighty-five percent of the average manufacturer’s
list price; or

(B) One hundred twenty-five percent of the average
dealer cost.

(d) All the brands for which MAA obtains pricing infor-
mation make up MAA’s pricing cluster. However, MAA
may limit the number of brands included in the pricing cluster
if doing so is in the best interests of its clients. MAA consid-
ers all of the following:

(i) A client’s medical needs;

(i1) Product quality;

(iit) Cost; and

(iv) Available alternatives.

(4) MAA’s nursing facility per diem rate includes any
reusable and disposable medical supplies that may be
required for a nursing facility client. MAA may reimburse
the following medical supplies separately for a client in a
nursing facility:

(a) Medical supplies or services that replace all or parts
of the function of a permanently impaired or malfunctioning
internal body organ. This includes, but is not limited to the
following:
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(i) Colostomy and other ostomy bags and necessary sup-
plies; and

(i1) Urinary retention catheters, tubes, and bags, exclud-
ing irrigation supplies;

(b) Supplies for intermittent catheterization programs,
for the following purposes:

(i) Long term treatment of atonic bladder with a large
capacity; and

(i1) Short term management for temporary bladder atony;
and

(c) Surgical dressings required as a result of a surgical
procedure, for up to six weeks after surgery.

(5) MAA considers decubitus care products to be
included in the nursing facility per diem rate and does not
reimburse for these separately.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-543-3000 DME and supplies provided in
physician's office. MAA does not pay a DME provider for
medical supplies used in conjunction with a physician office
visit. MAA pays the office physician for these supplies, as
stated in the RBRVS, when it is appropriate.

WSR 00-14-008
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed June 26, 2000, 11:15 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
10-076.

Title of Rule: Ballast water management and control—
Reporting and sampling requirements.

Purpose: To regulate the discharge of ballast water to
minimize the risk of introducing new nonindigenous species.

Statutory Authority for Adoption: Section 7, chapter
107, Laws of 2000.

Statute Being Implemented: Section 7, chapter 107,
Laws of 2000.

Summary: The proposed rule requires incoming vessels
to report ballast water management information to the depart-
ment, and allows for ballast water to be sampled and tested
for monitoring compliance with requirements for open ocean
exchange.

Reasons Supporting Proposal: Nonindigenous species
introduced into Washington waters via ballast water from
shipping vessels have the potential to cause economic and
environmental damage.

Name of Agency Personnel Responsible for Drafting:
Scott S. Smith, 1111 Washington Street S.E., Olympia, WA,
(360) 902-2724; Implementation: Lew Atkins, 600 Capitol
Way North, Olympia, WA 98501-1091, (360) 902-2325; and
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Enforcement: Bruce Bjork, 600 Capitol Way North, Olym-
pia, WA 98501-1091, (360) 902-2373.

Name of Proponent: Washington Department of Fish
and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule establishes ballast water management and
monitoring guidelines for vessels entering Washington state
waters, limited vessel exceptions are provided. All nonex-
empt vessels must provide the Department of Fish and Wild-
life with ballast water management information required by
the United States Coast Guard. The rule’s mandatory report-
ing requirements apply to vessels intending to discharge bal-
last water into Washington waters from a voyage. Under this
rule, a vessel may not discharge ballast water into state
waters unless it has undergone an open ocean exchange at
least fifty miles offshore, using methodologies recognized by
the United States Coast Guard. An exemption is provided if,
in the opinion of the vessel’s master, such an exchange would
threaten the safety of the vessel or its crew, or extraordinary
conditions exist such as vessel design limitations or equip-
ment failure.

To monitor for compliance with the rule, and the effec-
tiveness of efforts to prevent the introduction of invasive spe-
cies, the department is allowed to sample ballast water and
sediment and examine ballast water management records.

Under the new legislation, beginning on January 1, 2002,
a vessel may treat its ballast water in a manner certified by the
United States Coast Guard and/or the department in lieu of an
open ocean exchange. The department is directed to develop
and adopt ballast sampling and testing protocols and stan-
dards for exchanged or treated ballast water discharges. The
sampling allowed under this rule will be used in scientific
research and development of these protocols and standards.

The purpose of the rule is to minimize the risk of intro-
ducing new nonindigenous species into state waters. Current
efforts to manage introductions via ballast water under the
voluntary United States Coast Guard program do not address
coastal shipping, and have not proven to be adequate.

Proposal does not change existing rules.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

1. Description of the Reporting, Record-keeping, and
Other Compliance Requirements of the Proposed Rule: Bal-
last water management reporting to the Department of Fish
and Wildlife is required of the masters of vessels entering
Washington waters. Recordkeeping will be done by the
department in cooperation with the marine trade associations.

2. Kinds of Professional Services That a Small Business
is Likely to Need in Order to Comply with Such Require-
ments: None required.

3. Costs of Compliance for Businesses, Including Costs
of Equipment, Supplies, Labor, and Increased Administrative
Costs: The reporting required by this rule is a copy of a
report already being filed with the United States Coast Guard.
There should not be any increased costs.
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4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue? No.

5. Cost of Compliance for the 10% of Businesses That
are the Largest Businesses Required to Comply with the Pro-
posed Rules Using One or More of the Following as a Basis
for Comparing Costs:

a. Cost per employee;

b. Cost per hour of labor; or

c. Cost per one hundred dollars of sales.

Should a vessel owner elect to file through a local marine
trade association it may result in a slightly increased burden
equal to approximately 1/8 FTE, or approximately $4,000 per
year to that association.

6. Steps Taken by the Agency to Reduce the Costs of the
Rule on Small Businesses or Reasonable Justification for Not
Doing So: No steps have been taken, as the costs of compli-
ance are very small and the marine trade associations
requested that they be included as a viable alternative to filing
directly.

7. A Description of How the Agency Will Involve Small
Businesses in the Development of the Rule: The rule impacts
the shipping vessel industry, which does not usually involve
small businesses. However, the rule may encourage the
development of new small businesses to be involved in inde-
pendent sampling and monitoring, or in the development of
ballast water treatment technologies.

8. A List of Industries That Will Be Required to Comply
with the Rule: The shipping vessel industry.

A copy of the statement may be obtained by writing to
Scott S. Smith, 600 Capitol Way North, Olympia, WA
98501, phone (360) 902-2724, fax (360) 902-2944.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These are not hydraulic rules.

Hearing Location: Best Western Hotel, 15901 West
Valley Road, Tukwila, WA 98188, on August 11-12, 2000, at
8:00 a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 25, 2000, TDD (360) 902-2207, or (360)
902-2226.

Submit Written Comments to: Evan Jacoby, Rules
Coordinator, 600 Capitol Way North, Olympia, WA 98501-
1091, fax (360) 902-2944, by August 10, 2000.

Date of Intended Adoption: August 11, 2000.

June 26, 2000
Evan Jacoby
Rules Coordinator

NEW SECTION

WAC 220-77-090 Ballast water management and
control—Reporting and sampling requirements. (1) At
least 24 hours before a vessel subject to Chapter 108, Laws of
2000, enters Washington waters intending to discharge bal-
last water, or 24 hours prior to the actual discharge of the bal-
last water, the master of the vessel must report ballast water
management information in written or electronic form to the
Washington Department of Fish and Wildlife (WDFW). This
information may be submitted by filing a ballast water report
pursuant to 33 CFR Ch. 1 § 151.1045, or the report may be
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forwarded through a recognized marine trade association in a
timely manner. Failure to comply may trigger civil penalties
under Section 8 Chapter 108, Laws 2000.

(2) WDFW, with assistance from recognized marine
trade associations, will compile the ballast water manage-
ment information required under subsection (1) of this sec-
tion, compare ballast water reports with vessel arrivals, deter-
mine vessel reporting rates, and evaluate the adequacy of bal-
last water exchange monitoring.

(3) WDFW may at reasonable times and in a reasonable
manner, during a vessel’s scheduled stay in port, take samples
of ballast water and sediment, may examine ballast water
management records, and may make other appropriate
inquires to assess the compliance of vessels with ballast
water reporting and control requirements.

(4) No vessel may discharge ballast water into state
waters if the ballast water has a salinity level less than thirty
parts per thousand and viable aquatic organisms, unless spe-
cifically exempted in Chapter 108, laws of 2000.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 00-14-019
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF LICENSING

[Filed June 28, 2000, 1:48 p.m.]

The Department of Licensing hereby withdraws WSR
00-12-084 filed with your office on June 6, 2000.

Deborah McCurley, Administrator

Title and Registration Services

WSR 00-14-020
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed June 28, 2000, 4:24 p.m.]

QOriginal Notice.

Preproposal statement of inquiry was filed as WSR 00-
02-085.

Title of Rule: Amend commercial fishing rules.

Purpose: To prohibit bottom trawling in the western
Strait of Juan de Fuca and in state coastal waters (zero to
three miles).

Statutory Authority for Adoption: RCW 75.08.080.

Statute Being Implemented: RCW 75.08.080.

Summary: Trawling activity will be disallowed in the
coastal inshore waters and in the western Strait of Juan de
Fuca.

Reasons Supporting Proposal: The coastal trawl fishery
inside three miles was allowed to provide an opportunity for
a flatfish fishery, however, the few landings that have
occurred since that action have been primarily of black rock-
fish, a species with a policy intent of providing for the inshore
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recreational fishery. This action will meet the policy intent of
the department. The western Strait of Juan de Fuca (Area 29)
allows trawl roller gear which is banned in all other state
waters, both inside Puget Sound and in coastal waters. Com-
mercial bottom fish trawl landings from this area have been
small and inconsistent over time. This action will provide
rule consistency in all state waters and be consistent with
adjacent ocean waters.

Name of Agency Personnel Responsible for Drafting:
Morris Barker, 600 Capitol Way North, Olympia, WA
98501-1091, (360) 902-2826; Implementation: Lew Atkins,
600 Capitol Way North, Olympia, WA 98501-1091, (360)
902-2325; and Enforcement: Bruce Bjork, 600 Capitol Way
North, Olympia, WA 98501-1091, (360) 902-2373.

Name of Proponent: Washington Department of Fish
and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule will ban bottom trawl gear in coastal state
waters (zero to three miles) and in the western Strait of Juan
de Fuca (Area 29). The purpose of the rule is to meet the rec-
reational policy intent for the harvest of the coastal black
rockfish stocks and to provide regulatory consistency for
trawl gear in Area 29 that will be consistent with adjacent
coastal waters. Anticipated effects is to remove black rock-
fish harvest by means of trawl gear in the coastal inshore
waters, provide additional protection to inshore depleted
marine fish species, and reduce potential bottom habitat
impacts in state waters.

Proposal Changes the Following Existing Rules: Closes
trawl fishing in coastal state waters and in the western Strait
of Juan de Fuca (Area 29).

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

1. Description of the Reporting, Record-keeping, and
Other Compliance Requirements of the Proposed Rule: No
reporting or recordkeeping will be required - compliance
requires a cessation of trawl activities in the areas described.

2. Kinds of Professional Services That a Small Business
is Likely to Need in Order to Comply with Such Require-
ments: None required.

3. Costs of Compliance for Businesses, Including Costs
of Equipment, Supplies, Labor, and Increased Administrative
Costs: No costs for compliance.

4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue? Yes.

5. Cost of Compliance for the 10% of Businesses That
are the Largest Businesses Required to Comply with the Pro-
posed Rules Using One or More of the Following as a Basis
for Comparing Costs:

a. Cost per employee;

b. Cost per hour of labor; or

c. Cost per one hundred dollars of sales.

In regards to the ocean fishery occurring in the zero to
three mile area of the coast, the shrimp trawl activities take
place outside of this zone so no compliance costs will occur
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for these fishers. The food fish trawlers in this same area
have landed catches with estimated annual average fleet val-
ues of $911.31 per license holder over the last three years,
this will be the average cost of compliance. In the Marine
Fish/Shellfish Catch Reporting Area 29, the shrimp trawl
fishery has made no landings from this area so no compliance
costs would be incurred. Food fish trawlers have an esti-
mated annual average fleet value over the last three years of
$86/yr, this will be the average cost of compliance.

6. Steps Taken by the Agency to Reduce the Costs of the
Rule on Small Businesses or Reasonable Justification for Not
Doing So: No steps taken as the costs of compliance are very
small compared to the values landed in other open areas
where these license holders can still participate.

7. A Description of How the Agency Will Involve Small
Businesses in the Development of the Rule: A mailing will
be sent to all affected license holders inviting participants to
a discussion on the proposed rule. The information gathered
will be shared with the Fish and Wildlife Commission which
will also hold a public hearing where testimony will be taken
prior to action on the proposed rules.

8. A List of Industries That Will Be Required to Comply
with the Rule: The Puget Sound food fish trawl industry, the
Puget Sound shrimp trawl industry, the coastal food fish
trawl industry, the coastal pink shrimp trawl industry, the
coastal spot shrimp trawl industry and the coastal scallop
trawl industry.

A copy of the statement may be obtained by writing to
Morris Barker, 600 Capitol Way North, Olympia, WA
98501-1091, phone (360) 902-2826, fax (360) 902-2944.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not hydraulic rules.

Hearing Location: Best Western Hotel, Southcenter,
15901 West Valley Road, Tukwila, WA 98188, on August
11-12, 2000, at 8:00 a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 27, 2000, TDD (360) 902-2207, or (360)
902-2226.

Submit Written Comments to: Evan Jacoby, Rules
Coordinator, 600 Capitol Way North, Olympia, WA 98501-
1091, fax (360) 902-2944, by August 10, 2000.

Date of Intended Adoption: August 11, 2000.

June 28, 2000

Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending WSR 98-05-043,
filed 2/11/98, effective 3/14/98)

WAC 220-44-030 Coastal bottomfish gear. It is
unlawful to take, fish for, possess, transport through the
waters of the state or land in any Washington state ports, bot-
tomfish taken for commercial purposes in Marine Fish-Shell-
fish Management and Catch Reporting Areas 59A, 59B, 60A
and that portion of Area 58 within the United States 200-mile
Fishery Conservation Zone with any gear except as provided
in this section:

(1) Otter trawl and beam trawl.
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(a) Itis unlawful to use, operate or carry aboard any fish-
ing vessel otter traw] gear having meshes measuring less than
3 inches anywhere in the net.

(b) It is unlawful to use or operate any bottom roller or
bobbin trawl having meshes less than 4.5 inches anywhere in
the net. Rollers, bobbins, or discs used in roller or bobbin
trawls must be a minimum of 14 inches in diameter.

(c) It is unlawful to use or operate a pelagic trawl with
meshes less than 3.0 inches anywhere in the net. Footropes of
pelagic trawls must be less than 1.75 inches in diameter,
including twine necessary for seizing material. Sweeplines,
including the bottom leg of the bridle, must be bare.

(d) For at least 20 feet immediately behind the footrope
or headrope, bare rope or mesh of 16-inch minimum mesh
size must completely encircle the net. A band of mesh may
encircle the net under transfer cables, lifting or splitting
straps (chokers), but must be: Over riblines and restraining
straps; the same mesh size and coincide knot-to-knot with the
net to which it is attached; and no wider than 16 meshes.

(e) Chafing gear may encircle no more than 50 percent of
the circumference of any bottom, roller, bobbin or pelagic
trawl except as specified in (d) of this subsection. No section
of chafing gear may be longer than 50 meshes of the net to
which it is attached. Except at the corners, the terminal end of
each section of chafing gear must not be connected to the net.
Chafing gear must be attached outside any riblines and
restraining straps. There is no limit on the number of sections
of chafing gear on a net.

(f) Itis unlawful to use double wall codends in any trawl
gear.

(g) Licensing: A food fish trawl—non-Puget Sound
fishery license is the license required to operate the gear pro-
vided for in this section. Additionally a federal limited entry
permit is required in Areas 59A, 59B, 60A and that portion of
Area 58 within the Exclusive Economic Zone.

(h) Area restriction: It is unlawful to use ((bettemroHer;s
bebbin-erdise)) otter trawl or ((to-use-afootrope-greaterthan
S-inehes-in-diameter)) beam trawl gear in state territorial
waters (0-3 miles) within (( t H-thi
seetion)) Areas 58A., 58B. 59A. 59B or 60A.

(2) Set lines.

(a) It is unlawful for the operator of set lines to leave
such gear unattended unless marked as provided in WAC
220-20-010(5). Set lines must be attended at least once every
seven days. Set lines must be marked at the surface at each
terminal end with a pole, flag, light, radar reflector, and a
buoy displaying clear identification of the owner or operator.

(b) Licensing: A food fish set line fishery license is the
license required to operate the gear provided for in this sec-
tion.

(c) Area restriction: It is unlawful to use set line gear in
state territorial waters (0-3 miles) within Areas 59A, 59B,
60A and that portion of Area 58 within the Exclusive Eco-
nomic Zone.

(3) Bottomfish pots.

(a) It is unlawful for the operator of bottomfish pots to
leave such gear unattended unless marked as provided in
WAC 220-20-010(5). Bottomfish pots must be attended at
least once every seven days. Bottomfish pots set individually
must be marked at the surface with a pole and a flag, light, or




Washington State Register, Issue 00-14

radar reflector, and a buoy displaying clear identification of
the owner. Bottomfish pots laid on a groundline must be
marked at the surface at each terminal end of the groundline
with a pole and a flag, light, and radar reflector, and a buoy
displaying clear identification of the owner or operator.

(b) Licensing: A bottomfish pot fishery license is the
license required to operate the gear provided for in this sec-
tion.

(c) Area restriction: It is unlawful to use bottomfish pots
in state territorial waters (0-3 miles) within the catch areas
provided for in this section.

(4) Commercial jig gear.

(a) Licensing: A bottomfish jig fishery license is the
license required to operate the gear provided for in this sec-
tion.

(b) Area restriction: It is unlawful to use commercial jig
gear in state territorial waters (0-3 miles) within the catch
areas provided for in this section.

(5) Trol! lines.

(a) Licensing: A bottomfish troll fishery license is the
license required to operate the gear provided for in this sec-
tion.

(b) Arearestriction: It is unlawful to use bottomfish troll
gear in state territorial waters (0-3 miles) within the catch
areas provided for in this section.

(6) Incidental catch.

(a) It is lawful to retain bottomfish taken incidental to
any lawful salmon fishery, up to a daily limit of 100 pounds
or 30% of all fish on board, whichever is greater. No more
than one trip per day provided the bottomfish could be law-
fully taken.

(b) It is unlawful to take salmon incidental to any lawful
bottomfish fishery.

(c) It is lawful to retain sturgeon taken incidental to any
lawful bottomfish fishery, provided the sturgeon could be
lawfully taken.

(d) It is unlawful to retain any species of shellfish taken
incidental to any lawful bottomfish fishery, except that it is
lawful to retain octopus and squid.

AMENDATORY SECTION (Amending Order 94-23, filed
5/19/94, effective 6/19/94)

WAC 220-48-011 Beam trawl and otter trawl—
Gear. (1)(a) Mesh sizes. It is unlawful to use or operate beam
trawls or otter trawls having mesh size in the codend section
less than 4 1/2 inches in waters of Puget Sound, unless other-
wise provided.

(b) It is lawful to use or operate pelagic trawl gear having
mesh size in the codend section of not less than 3 inches
while fishing for Pacific whiting during the seasons provided
in WAC 220-48-017 (1) and (2).

(2) Chafing gear.

(a) For bottom trawls, chafing gear must have a mini-
mum mesh size of 15 inches unless only the bottom one-half
(underside) of the codend is covered by chafing gear.

(b) For roller trawls and pelagic trawls chafing gear cov-
ering the upper one-half (top side) of the codend must have a
minimum mesh size of 6.0 inches.
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(3) Roller trawl.

((€e3)) It is unlawful to use ((&)) roller trawl gear in Puget
Sound (( } i i i
Cateh-Reporting-Area29-

form-to-thegear requirements-WAC220-44-620)).

AMENDATORY SECTION (Amending WSR 98-05-043,
filed 2/11/98, effective 3/14/98)

WAC 220-48-015 Beam trawl and bottom trawl—
Seasons. (1) It is lawful to fish for and possess bottomfish
taken with bottom trawl and beam trawl gear in Marine Fish-
Shellfish Management and Catch Reporting Areas 20A, 20B,
21A, 22A, 22B, 23A, 23B, 23C, 25A, and 25B((-ard-29)) the
entire year with the following exceptions:

(a) Those waters of Area 20A east of a line projected
from Point Whitehorn to Sandy Point are closed the entire
year.

(b) Those waters of Area 20A within an area bounded by
lines from Lilly Point to Birch Point and froin the southwest
corner of Point Roberts to Point Whitehorn to where these
two lines are intersected by a line south from Kwomais Point
in British Columbia and a line from Lilly Point to the north
Alden Bank buoy are closed April 15 through May 31.

(c) Those waters of Area 20A within an area bounded by
lines from Lilly Point to Birch Point and Lilly Point to the
north Alden Bank buoy to where those lines are intersected
by a line projected approximateiy 230 degrees south from
Birch Point to Alden Point on Patos Island are closed June 1
through June 30.

(d) Areas 20A, 20B, 21A, 22A and 22B are closed to all
trawl fishing in waters less than 30 feet deep.

(e) Areas 20A, 20B, 21A, 22A and 22B are closed in
waters deeper than 40 fathoms from July 1 through Decem-
ber 31.

() Area((s)) 23C ((ard-29-ere)) is closed to otter trawl
fishing the entire year in waters shallower than 50 fathoms
and ((are)) is closed to beam trawl fishing in waters less than
60 feet deep.

(g) Area((s)) 23C ((end-29-are)) is closed to otter trawl
Wednesday, Saturday and Sunday, January 1 through August
31, and closed to all otter trawl September 1 through Decem-
ber 31.

(2) It is lawful to fish for and possess bottomfish taken
with beam trawl gear in Marine Fish-Shellfish Management
and Catch Reporting Areas 23A, 23B, 25A and 25B the entire
year with the following exceptions:

(a) All of Area 25A is closed February 1 through April
15 of each year.

(b) Those waters of Area 25A lying southerly and west-
erly of a line projected from Kiapot Point to Gibson Spit
(Sequim Bay) are closed the entire year.

(c) Areas 23A, 25A and 25B are closed to beam trawl
fishing in waters less than 60 feet deep.

(3) It is unlawful to fish for or possess bottomfish taken
with otter trawl gear in Marine Fish-Shellfish Management
and Catch Reporting Areas 23A,23B, 25A and 23B the entire
year.
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(4) It is unlawful to take, fish for or possess bottomfish
taken with bottom trawl or beam trawl gear in Marine Fish-
Shellfish Management and Catch Reporting Areas 21B, 23D,
24A, 24B, 24C, 24D, 25C, 25D, 25E, 26A, 26B, 26C, 26D,
27A, 27B, 27C, 28A, 28B, 28C, ((and)) 28D, and 29 the
entire year.

(5) It is unlawful to take more than 500 pounds of rock-
fish with beam traw} and bottom trawl gear during any vessel
trip in all Puget Sound Marine Fish-Shellfish Management
and Catch Reporting Areas.

AMENDATORY SECTION (Amending WSR 98-05-043,
filed 2/11/98, effective 3/14/98)

WAC 220-48-019 Roller trawl—Seasons. (1) It is
((awfat)) unlawful to use roller trawls ((in-Puget-Sound

#p)) in ((aH))
any Puget Sound Marine Fish-Shellfish Management and
Catch Reporting Area((s)).

AMENDATORY SECTION (Amending Order 98-257, filed
12/22/98, effective 1/22/99)

WAC 220-52-050 Ocean pink shrimp trawl fishery—
Coastal waters. It is unlawful to fish for, possess or deliver
ocean pink shrimp taken for commercial purposes from
((Washington-territorial-waters—west-of)) the ((Bonila-
Fatoosh-tne-or)) waters of the Exclusive Economic Zone
except as provided for in this section:

(1) Ocean pink shrimp fishery:

(a) The open season for trawl gear is April 1 through
October 31 of each year.

(b) The following gear is prohibited: Trawl gear having
a net mesh size greater than two inches in the intermediate or
codend, except for net mesh used in fish excluder devices. It
is lawful to have net mesh larger than two inches in the wings
or body of the trawl.

(c¢) Minimum number of shrimp per pound: The count
per pound must average no more than 160 shrimp per pound
for a minimum of two samples increasing at a rate of one
sample per one thousand pounds landed or in possession up
to a maximum requirement of twenty samples. Such samples
shall consists of at least one pound of each of whole unbroken
shrimp taken at random from throughout the individual load
landed or in possession. This shall apply only to loads of
3,000 pounds of shrimp or more.

(d) Incidental catch-finfish: Itis unlawful to take salmon
incidental to any shrimp fishery. It is unlawful to retain any
bottomfish species taken incidental to shrimp trawl fishery
except as provided for in WAC 220-44-050.

(e) Incidental catch-shellfish:

(1) It 1s unlawful to retain any species of shellfish except
that it is lawful to retain up to 50 pounds round weight of
other shrimp species taken incidentally in the ocean pink
shrimp fishery, or octopus or squid.

(i1) It is unlawful to ((retain)) fish for ocean pink shrimp
((takenr)) within the territorial boundaries of the state.
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(f) An ocean pink shrimp delivery license is the license
required to operate the gear provided for in this section, and
allows the operator to retain shrimp taken in ((effshere)) the
waters of the Exclusive Economic Zone.

(2) ((Oeean-spotshrimp-fishery—The-spotshrimp-fishery
shal-be-governed-by-chapter220-88B-WAC-

€33)) Fisheries for shrimp species other than ocean pink
shrimp or ocean spot shrimp: Species other than ocean pink
shrimp and ocean spot shrimp may only be taken incidentally
to the ocean pink shrimp and ocean spot shrimp fisheries.

AMENDATORY SECTION (Amending Order 94-23, filed
5/19/94, effective 6/19/94)

WAC 220-52-068 Scallop fishery—Coastal waters. It
is unlawful to fish for or possess scallops taken for commer-
cial purposes from ((eeastal-and-offshere)) the waters of the
Exclusive Economic Zone except as provided for in this sec-
tion.

(1) Season: July 1 through November 30 in the waters of
the Exclusive Economic Zone. It is unlawful to trawl for
scallops in Washington territorial waters west of the Bonilla-
Tatoosh line or in Marine Fish-Shellfish Management and
Catch Reporting Area 29.

(2) Gear: Only scallop dredge gear may be used. Scallop
dredge gear may not exceed fifteen feet in width per unit of
gear and must have three inch or larger net mesh or rings
throughout. Scallop dredges may not use a dredge liner nor
have chaffing gear covering any portion of the top half of the
dredge.

(3) Licensing: A shrimp trawl—non-Puget Sound fish-
ery license is the license required to operate the gear provided
for in this section.

(4) Incidental catch: It is unlawful to retain food fish or
shellfish taken incidental to any lawful scallop fishery, except
that it is lawful to retain octopus and squid.

WSR 00-14-021
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed June 28, 2000, 4:26 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
19-036.

Title of Rule: 2000 coastal buy-back.

Purpose: Establish salmon license buy-back program.

Statutory Authority for Adoption: Section 7, chapter
107, Laws of 2000.

Statute Being Implemented: Section 7, chapter 107,
Laws of 2000.

Summary: Coastal salmon license buy-back program.

Reasons Supporting Proposal: The fishery is overcapi-
talized and a reduction in fishing capacity will allow for eco-
nomic stability.

Name of Agency Personnel Responsible for Drafting:
Evan Jacoby, 1111 Washington Street, Olympia, 902-2930;
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Implementation: Jim Lux, 1111 Washington Street, Olym-
pia, 902-2444; and Enforcement: Bruce Bjork, 1111 Wash-
ington Street, Olympia, 902-2927.

Name of Proponent: Washington State Department of
Fish and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: $900,000 has been appropriated by the Washington
state legislature to address loss of coastal salmon fishing
opportunity due to the federal Endangered Species Act. The
department will allocate $300,000 each to purchases of
coastal salmon troll, gill net, and charter licenses. This is
expected to reduce the number of licensees by 40, 24 and 38,
respectively. These rules set up the program, define eligibil-
ity, and provide for the buy-back to proceed.

Proposal Changes the Following Existing Rules: Small
modifications are made to the process by which the 1998 pro-
gram was administered, but this buy-back program affects
coastal salmon licenses only.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Smail Business Economic Impact Statement

1. Description of the Reporting, Record-keeping and
Other Compliance Measures Required by Proposed Rule:
Persons participating in the program will be required to pro-
vide proof of fishing effort if a Phase 2 program is reached.

2. Profession Services Required by the Rule: None.

3. Costs of Compliance, Including Costs of Equipment,
Supplies, Labor and Increased Administrative Costs: There
is no compliance requirement, as this is a voluntary program.
There will be some time required to complete the application
form.

4. Will Compliance Cost Businesses to Lose Sales or
Revenue? No.

S. Comparison of Costs for the 10% of Businesses That
are the Largest Businesses Required to Comply with the Pro-
posed Rule: No requirement; no additional costs.

6. Steps Taken by the Agency to Reduce the Costs of the
Rule on Small Businesses: Persons who participated in the
1998 program need not provide additional records. This is
the fourth buy-back program involving coastal fishers, and
the affected fishers are very familiar with the program
requirements.

7. Description of How the Agency Will Involve Small
Businesses in Rule Development: These rules are the result
of negotiation with industry. The participation, phase one
offer amount and phase two calculation method were all sug-
gested by industry.

8. List of Industries Required to Comply with the Rule:
No compliance requirement. Washington licenses [licensed]
coastal salmon fishers may participate.

A copy of the statement may be obtained by writing to
Evan Jacoby, Rules Coordinator, 600 Capitol Way North,
Olympia, WA 98504-1091, phone (360) 902-2930, fax (360)
902-2942.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not hydraulic rules.

WSR 00-14-021

Hearing Location: Best Western Hotel, 15901 West
Valley Road, Tukwila, WA, on August 11-12, 2000, at 8:00
a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 25, 2000, TDD (360) 902-2207, or (360)
902-2226.

Submit Written Comments to: Evan Jacoby, 600 Capitol
Way North, Olympia, WA 98501, fax (360) 902-2942, by
August 10, 2000.

Date of Intended Adoption: August 11, 2000.

June 28, 2000
Evan Jacoby

Rules Coordinator

AMENDATORY SECTION (Amending Order 98-206, filed
10/1/98, effective 11/1/98)

WAC 220-95-013 ((3998)) 2000 Coastal salmon
license buy-back program established—Fund alloca-
tion—Expiration. (1) The ((Netieral-Marine-Fisheries-Ser-

oo (NMES ; ’ l i

trating-ngency for-distribution-of Magnusen-StevensTisher
ies-Conservatton—and-ManagementAet-{the-aet)yfunds))
legislature has allocated funds to buy back salmon licenses
from commerCIal llcense holders ((whe—ha—ve—beeﬂ-affee%ed

)) Thc department hereby designates ((fhe))
$923 400 of these funds ({(eistrtbution)) as the ((4998)) 2000
coastal salmon license buy-back program (program). The
licenses eligible to participate in the program are salmon
charter, salmon delivery, salmon troll, Grays Harbor salmon
gill net, ((selmon-purseseine)) and Willapa Harbor salmon
((reeD) gill net.

(2) The goal of the program is to provide economic relief
to Washington commercial salmon fishers, and to reduce the
number of Washington commercial salmon licenses. To
accomplish this, the department is proposing a two-step pro-
cess, first an open purchase of licenses for a fixed sum (Phase
One), then, if any funds remain available, an income-based
purchase plan (Phase Two).

(3) The department will allocate the (($4;676600))
$923 400 available ((underSeetien—312(a})) for coastal

salmon fishery licenses as follows:

(a) Program administration - (($323;000)) $23.400.

(b) Salmon charter - (($+52;608)) $300,000.

(c¢) Salmon troll and salmon delivery - (($756;660))
$300.000.

(d) Willapa-Columbia River and Grays Harbor-Colum-
bia River gill net - (($846;600)) $300,000.

(((eyPuget-Seund-satmen—gitnet—$2,040;000-

S-Salmon-purse-setne—$660,000:

&)y Reefnet—$105;006:))

Program administration funds that will not be used will
be reallocated to license purchases.

(4) The program expires upon the distribution of all
available funds.

Proposed
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AMENDATORY SECTION (Amending Order 98-206, filed
10/1/98, effective 11/1/98)

WAC 220-95-018 Program eligibility. Only persons
meeting the following criteria are eligible to participate in the
program.

(1) For phase one applicants, the person possessed or

was ellglb]e to possess m ((1997-one-of the- Washingtonstate

F528-+H3)) 1999 a salmon troll or delivery license. a Gravs
Harbor salmon gill net license, a Willapa Harbor salmon_gill
net license or a salmon charter license issued pursuant to
RCW 75.28.095, and is eligible to possess the same license in
((4998)) 2000.

(2) For phase two applicants:

(a) The person possessed or was eligible to possess in
((499%)) 1999 one of the Washington state salmon fishing

licenses ((issved-purstantto- RCW-7528-H0-or 7528 H3-or
. . . . . . . ) ’

)) listed in
subsection (]) of this section, is eligible to possess the same
license in 2000, and had income derived under the license
from 1986 through 1991;

(b) The person had a salmon income loss greater than $0,
computed as follows:

The salmon income loss under the program is the differ-
ence between the highest gross income derived from Wash-
ington state and offshore salmon fishing activity (including
incidental catch provided that some salmon are shown on the
fish receiving ticket documenting the catch) during any cal-
endar year 1986 through 1991 (the base year), less the sum of
the least amount of gross income derived from the same
salmon fishing activity during any calendar year from 1992
through ((499%)) 1999 (the comparison year), multiplied by
2.5. For purposes of calculating income, the license holder
must and may only use income from salmon fisheries in the
coastal waters of Washington, the waters of Grays Harbor,

Willapa Bay, and the Columbia River((-and-waters-of Puget
Seuﬁd—eﬁs*eﬂy—ef—&!e—Befﬂm—"F&teesh—lsme)) Income that

was used in calculating uninsured loss in the 1995 salmon
disaster relief license buy-back program ((e£)), salmon
decline impact in the 1996 Washington salmon license buy-
out program or salmon income loss in_the 1998 salmon
license buy-back program may not be used to calculate
salmon income loss in the ((+998)) 2000 coastal salmon
license buy-back program if the license offered in ((either))
the 1995 ((er)), 1996, or 1998 program was purchased and
retired.

AMENDATORY SECTION (Amending Order 98-206, filed
10/1/98, effective 11/1/98)

WAC 220-95-022 Program application. (1) A person
may make only one offer per license per phase under the pro-
gram.

(2) Income used in the calculation of offers that are
accepted may not be used in the calculation of any other
offer.

(3) Phase one applications:

Proposed
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(a) Phase one applications must be submitted to the
department’s licensing division on a department offer form.
A completed offer form must contain the following informa-
tion:

The applicant’s name, Social Security number, mailing
address during the offer period, telephone number (if applica-
ble), and the license type and license number being offered;

(b) The offer amounts for phase one are:

(i) Salmon troll and salmon delivery: $7,500.

(i1) Grays Harbor-Columbia and Willapa Bay-Columbia
gill net: (($16;600)) $12.500.

(iii) (PugetSeund-gilbnet—$12,000-

v Reefnet-$15;600:

1)) Salmon charter: $1,000 per angler permit not to
exceed $10,000, and including ((enty-and)) all angler permits
((thatwere)) currently on the license or all angler permits on

the license as of ((August+4998)) December 31, 1999,

whichever is the Jesser number.

(c) Phase one applications will be accepted ((Oetober-26;

1998;)) through ((4:38-p-m-Oetober36;1998)) 5:00 p.m..
Seotember 1 2000 ((Aﬁ-y—appheﬁ&efﬁeeewed—befefe-eeee-

W%T%Fﬁﬁp%es%pm%&mxpﬁmﬁ)) Any
amounts remaining in the ((area—end)) gear category from
phase one will be used in phase two, unless the department
deems that there are insufficient funds remaining to conduct
a phase two plan.

(4) Phase two applications:

(a) Phase two applications must be made on department
forms and must be received by the department’s licensing
division ((betweenNovember16—1998:-and-4:30-p-m—
Neovember30,1998)) by 5:00 p.m.. October 6, 2000.

(b) The licensee may offer the license for any amount up
to the salmon income loss incurred under the license or
$75,000, whichever is the lesser amount.

(c) An offer is not made unless a complete offer is
received by the department. In order for an offer to be com-
plete, the following must be received:

(i) A complete offer sheet, showing:

(A) The applicant’s name, Social Security number, mail-
ing address during the offer period and telephone number (if
applicable);

(B) The license type and license number that is being
offered,

(C) The offer amount;

(D) The base year income (1986-1991);

(E) The comparison year income (1992-((1997)) 1999);
and

(F) The offer ratio, defined as the offer amount divided
by the salmon income loss.

(i1) Salmon income supporting documents other than
salmon charter are defined as official state fish receiving tick-
ets documenting landings under a Washington license, or
computer generated landing lists that have been certified by
the department or the Pacific States Marine Fisheries Com-
mission to be true and correct copies of Washmgton or
Columbia River landings. All landings count in calculation of
base and comparison year incomes.
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(iii) For salmon charter license fishing activity, accept-
able supporting documents are trip tickets identifying the
species targeted, the number of anglers, and the date of the
trip or, if such tickets are unavailable, the department will
accept a letter of endorsement from a charterboat association
or charterboat booking office indicating salmon fishing was a
major component of earnings, and, if such a letter is pro-
vided, will review the total income of the applicant for the
base and comparison years.

Commercial salmon licensee applicants who submitted
complete offers in the ((4996)) 1998 Washington salmon
license buy-out program need not resubmit supporting doc-
uments for offers based on the same base and comparison
years if all landings are from Washington state. Such per-
sons must submit a new offer sheet to participate in the
((4+998)) 2000 program, but the offer amount may differ
from the ((996)) 1998 offer amount, provided it does not
exceed the ((4998)) 2000 program limits.

Note:

(iv) Records disclosure authorization that allows the
department to receive copies of the applicant’s Internal Reve-
nue Service returns for the base and comparison years and to
receive landing information from the Pacific States Marine
Fisheries Commission.

(v) A signed statement certifying that all information
provided is true and correct.

(i leted 1998 1; .]. oniftl
has-notalready-renewed-for 1098-the-lieense-offered-for-sale:

AMENDATORY SECTION (Amending Order 98-206, filed

10/1/98, effective 11/1/98)

WAC 220-95-032 Offer acceptance—Acknowledg-
ment—Retirement of licenses. (1) Phase one. The depart-
ment will accept applications for phase one ((en-a-firsteome;
first-serve-basis)) until 5:00 p.m. September 1, 2000. Appli-
cants will not be prioritized on the basis of the date the appli-
cation was received by the department. Phase one applicants
may apply in person at the department licensing office in
Olympia, by FAX to the license office at (360) 902-2925, or
by mail to Fish and Wildlife Licensing, 600 Capitol Way
North, Olympia, Washington 98501-1091. If there are insuf-
ficient funds ((are-remaining)) to process all applications
received ((en-a-given-day)), a random drawing will be made
((ef-that-day’s-apphieants)) to determine which applications
will be accepted to participate in the program.

(2) Phase two. The department will accept applications
for phase two in rank order, beginning with the lowest offer
ratio. In the event of a tie between- identical offer ratios, the
lowest offer amount will be given preference.

(3) The department will notify license holders that it has
accepted a license offer by sending an acceptance and
acknowledgment to the license holder by registered mail to
the address provided on the offer form or offer sheet. The
acknowledgment must be signed and returned to the depart-
ment within ten days of the date of the mailing of the accep-
tance. Any acknowledgment received after the 10-day period
is void and the acceptance is withdrawn.
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(4) The department will tender the amount of the offer
upon receipt of a valid acknowledgment. Upon tendering the
offer amount, the department will retire the license and any
angler permits that formed the basis of the offer amount.

(5) Persons who sell a license in phase two of the pro-
gram cannot purchase or operate a commercial license listed
in RCW 75.28.110 or 75.28.113 or a salmon charter license
listed in RCW 75.28.095 for ten years, beginning January 1,
((3999)) 2001, except that persons may operate such a license
if the license was owned or operated by that person in
((#99%)) 1999.

WSR 00-14-022
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed June 28, 2000, 4:28 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
07-020.

Title of Rule: Conservation areas—Puget Sound.

Purpose: To change several marine preserves into con-
servation areas, modify one conservation area and regulate
harvest in one marine preserve.

Statutory Authority for Adoption:
107, Laws of 2000.

Statute Being Implemented: Section 7, chapter 107,
Laws of 2000.

Summary: Two marine preserves will become new con-
servation areas and the boundaries of one conservation area
will be modified. One marine preserve (Colvos Passage) will
be closed to commercial harvest and to recreational harvest
except recreational salmon trolling.

Reasons Supporting Proposal: Many fish species in the
area east of Cape Flattery are depressed. Additional areas are
needed as unfished reference areas to provide information on
resources and ecological relationships absent fishing pres-
sure. These areas will provide production areas for a variety
of species including rocky reef species such as rockfish.
Orchard Rocks Conservation Area is being modified to make
it easier to understand and to improve the effectiveness of the
closure. Saltar's Point Beach is owned by the city of Steila-
coom and managed as a city park. Closure to harvest is sup-
portive of the local management intent.

Name of Agency Personnel Responsible for Drafting:
Mary Lou Mills, 600 Capitol Way North, Olympia, WA
98501-1091, (360) 902-2834; Implementation: Lew Atkins,
600 Capitol Way North, Olympia, WA 98501-1091, (360)
902-2325; and Enforcement: Bruce Bjork, 600 Capitol Way
North, Olympia, WA 98501-1091, (360) 902-2373.

Name of Proponent: Washington Department of Fish
and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule changes two marine preserves to conserva-
tion areas (Waketickeh Creek and Saltar's Point Beach),

Section 7, chapter
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modifies the boundaries of one existing conservation area
{Orchard Rocks Conservation Area), and establishes harvest
regulations in the marine preserves.

Marine preserves and conservation areas are needed to
provide protection for depressed stocks of fish, shellfish and
unclassified wildlife, to afford nonconsumptive use, and to
serve as study sites. Additionally rebuilding efforts for over-
harvested stocks will be enhanced by having nonharvest
zones.

Proposal Changes the Following Existing Rules: The
proposal changes the status of Waketickeh Creek and Saltar’s
Point Beach from marine preserves to conservation areas.
The rule will clarify the boundaries for the Orchard Rocks
Conservation Area. The adoption of the rules at Colvos Pas-
sage Marine Preserve will close all commercial fishing and
all recreational fishing except for recreational salmon harvest
by trolling. Harvest of unclassified species will also be
closed in this area.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

1. Description of the Reporting, Record-keeping, and
Other Compliance Requirements of the Proposed Rule:
There are no reporting or record-keeping requirements in the
proposed rule.

2. Kinds of Professional Services That a Small Business
is Likely to Need in Order to Comply with Such Require-
ments: None.

3. Costs of Compliance for Businesses, Including Costs
of Equipment, Supplies, Labor, and Increased Administrative
Costs: None.

4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue? The rule is not expected to produce
a loss of revenue for any commercial fishing operation in the
area. Saltar’s Point Beach and the additional area at Orchard
Rocks do not have significant commercial harvest for any
species. Saltar’s Point Beach is only intertidal area. The area
being closed at Orchard Rocks is mainly within the lease
holding of the net pen operation. The net pen operation will
be unaffected by the closure since they deal with private cul-
tured product (the fish in the pens) which is not under
WDFW authority.

The total allowable catch for all species will remain the
same for the Puget Sound and Hood Canal area following
establishment of these conservation areas and preserve. Total
commercial catch for the basins involved will not be affected
by the establishment of the conservation areas or the marine
preserves, although nontribal fishers will be displaced geo-
graphically. The commercial salmon fishers have a strong
interest in having the Colvos Passage site marked because it
is between two popular drifts. Marking for potential night
fishing would be more difficult.

5. Cost of Compliance for the 10% of Businesses That
are the Largest Businesses Required to Comply with the Pro-
posed Rules Using One or More of the Following as a Basis
for Comparing Costs:

a. Cost per employee;

b. Cost per hour of labor; or
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c. Cost per one hundred dollars of sales.
No cost.
6. Steps Taken by the Agency to Reduce the Costs of the

Rule on Small Businesses or Reasonable Justification for Not
Doing So: There are no costs for this rule.

7. A Description of How the Agency Will Involve Small
Businesses in the Development of the Rule:

A. Several public meetings were held to discuss these
sites.

1. Prior to the adoption of the boundaries, two public
meetings were held (Hoodsport, Washington and Tacoma,
Washington).

2. After adoption of the boundaries, a public meeting
was held in Tacoma, Washington, to discuss the closures.
Approximately 1500 letters were sent to holders of commer-
cial fishing licenses to announce the meeting.

3. Information was distributed at the North of Falcon
meeting in Tukwila, Washington.

B. Public hearings in the Fish and Wildlife Commission
rule adoption process.

One public hearing was held at the time the boundaries
were adopted. A second hearing will be held as part of the
adoption process for the fishing regulations within the bound-
aries.

8. A List of Industries That Will Be Required to Comply
with the Rule: All commercial fishers must comply.

A copy of the statement may be obtained by writing to
Mary Lou Mills, 600 Capitol Way North, Olympia, WA
98501-1091, phone (360) 902-2834, fax (360) 902-2944.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These are not hydraulic rules.

Hearing Location: Best Western Hotel, 15901 West
Valley Road, Tukwila, WA, on August 11, 2000, at 8:00 a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 25, 2000, TDD (360) 902-2207, or (360)
902-2226.

Submit Written Comments to: Evan Jacoby, Rules
Coordinator, 600 Capitol Way North, Olympia, WA 98501-
1091, fax (360) 902-2942, by August 10, 2000.

Date of Intended Adoption: August 11, 2000.
June 28, 2000
Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 00-29, filed
3/29/00, effective 5/1/00)

WAC 220-16-590 Orchard Rocks Conservation
Area. "Orchard Rocks Conservation Area" is defined as
those waters and bedlands of Rich Passage within a 400-yard
radius of Orchard Rocks day marker. ((AH-waters-and-bed-

ands-within400-yards-of-the-day marker-at Orehard-Ree
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AMENDATORY SECTION (Amending Order 00-29, filed
3/29/00, effective 5/1/00)

WAC 220-16-740 Waketickeh Creek ((Merine
Reserve)) Conservation Area. "Waketickeh Creek ((Mearine
Reserve)) Conservation Area" is defined as those waters and
bedlands from Waketickeh Creek (located 1000 yards north-
east of Cummings Point) out perpendicular to shore 500
yards, then parallel to shore northeast 1700 yards, then back
to shore along a line perpendicular to shore, excluding the
area within 100 feet of ordinary high water.

AMENDATORY SECTION (Amending Order 00-29, filed
3/29/00, effective 5/1/00)

WAC 220-16-750 Saltar’s Point Beach ((Marine
Reserve)) Conservation Area. "Saltar’s Point Beach
((MarineReserve)) Conservation Area” is defined as those
tidelands owned by the Town of Steilacoom at Saltar’s Point
Beach located between Montgomery Street and Martin
Street, and the water column above those tidelands.

AMENDATORY SECTION (Amending Order 98-120, filed
717198, effective 8/7/98)

WAC 220-20-015 Lawful and unlawful acts—
Salmon. (1) It is unlawful to operate in any river, stream or
channel any gill net gear longer than three-fourths the width
of the stream; this provision shall supersede all other regula-
tions in conflici with it.

(2) It is unlawful to operate any net for removing snags
from state waters without permit from the department of fish-
eries.

(3) It is unlawful to take, fish for or possess for commer-
cial purposes chinook salmon less than 28 inches in length or
coho salmon less than 16 inches in length except as follows:

(a) In the Puget Sound, Grays Harbor, Willapa Bay and
Columbia River commercial salmon net fisheries there is no
minimum size limit on salmon taken with gill net gear.

(b) In the Pacific Ocean commercial salmon troll fishery
frozen chinook salmon, dressed heads off shall be 21 1/2
inches minimum and frozen coho salmon dressed heads off
shall be 12 inches minimum, measured from the midpoint of
the clavicle arch to the fork of the tail.

(c) This subsection does not apply to salmon raised in
aquaculture.

(4) It is unlawful to set, maintain, or operate any reef net
gear at any location which places the stern ends of either or
both reef net boats of said gear less than a distance of 800 feet
in front of or behind the head buoys of any row or reef net
gear, within the boundaries of the Lummi Island Reef Net
Fisheries Area, as described in RCW 75.12.140.

(5) It is lawful to possess salmon for any purpose which
were lawfully obtained from state and federal government
fish hatcheries and facilities. Subsections (3) and (12) of
WAC 220-20-010 and subsection (3) of WAC 220-20-015 do
not apply to salmon possessed under this subsection.

(6) It is unlawful to take or fish for food fish from a com-
mercial salmon trolling vessel with gear other than lawful
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troll line gear while said vessel is engaged in commercial
fishing or has commercially caught fish aboard.

(7) It shall be unlawful to angle for salmon for personal
use from any vessel that is engaged in commercial salmon
trolling or has commercially caught salmon aboard.

(8) It is unlawful to fish for or possess salmon taken for
commercial purposes from the Sund Rock Marine Preserve
((et)), the Titlow Beach Marine Preserve or the Colvos Pas-
sage Marine Preserve.

(9) It is unlawful to take salmon for personal use from

the Colvos Passage Marine Preserve except by trolling,
defined as fishing from a_vessel under power and in gear

making forward progress.

AMENDATORY SECTION (Amending Order 99-215, filed
12/16/99, effective 1/16/00)

WAC 220-20-020 General provisions—Lawful and
unlawful acts—Food fish other than salmon. (1) It is
unlawful to fish for or possess for commercial purposes any
round, undressed white sturgeon less than 48 inches or
greater than 60 inches in length or any round, undressed
green sturgeon less than 48 inches or greater than 66 inches in
length.

(2) It is unlawful to fish for or possess for commercial
purposes or possess aboard a commercial fishing vessel for
any purpose any species of halibut (Hippoglossus) unless
permitted by the current regulations of the International
Pacific Halibut Commission.

(3) It is unlawfu! to fish for or possess for commercial
purposes sturgeon taken from any of the waters of Puget
Sound or tributaries, and any sturgeon taken with any type of
commercial gear incidental to a lawful fishery shall immedi-
ately be returned to the water unharmed.

(4) Itis unlawful to fish for food fish for commercial pur-
poses in the waters of Shilshole Bay inland and inside a line
projected in a southwesterly direction from Meadow Point to
West Point.

(5) It is unlawful to fish for or possess for commercial
purposes any starry flounder less than 14 inches in length
taken by any commercial gear, in all Puget Sound Marine
Fish-Shellfish Areas.

(6) It shall be unlawful to harvest herring eggs naturally
deposited on marine vegetation or other substrate, unless a
person has a permit issued by the director.

(7) It is unlawful to fish for or possess food fish other
than salmon taken for commercial purposes from the San
Juan Islands Marine Preserve, except that it is lawful to take
herring.

(8) It is unlawful to fish for or possess food fish other
than salmon taken from the Titlow Beach Marine Preserve,
((e#)) the Sund Rock Marine Preserve or the Colvos Passage
Marine Preserve.

AMENDATORY SECTION (Amending Order 99-213, filed
12/15/99, effective 1/15/00)

WAC 220-20-025 General provisions—Shellfish. (1)
It is unlawful to drive or operate any motor-propelled vehicle,
land any airplane or ride or lead any horse on the razor clam
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beds of the state of Washington, as defined in WAC 220-16-
257. A violation of this subsection shall be punished as an
infraction.

(2) It is unlawful to possess any soft-shelled crab for any
purpose.

(3) It is unlawful to possess in the field any crab from
which the back shell has been removed.

(4) It is unlawful to use any chemicals when taking or
fishing for octopus except for persons granted a scientific
collector’s permit from the department for the harvest of octo-
pus for display or scientific purposes.

(5) It is unlawful to willfully damage crab or other shell-
fish. Any crab taken incidentally to a net fishery must be
immediately returned to the water with the least possible
damage to the crab.

(6) It is unlawful to fish for or possess shellfish taken for
commercial purposes from the San Juan Islands Marine Pre-
serve, except it is lawful to fish for crab in Parks Bay.

(7) It is unlawful to fish for, harvest, or possess shellfish
taken from the Titlow Beach Marine Preserve ((ef)), the Sund
Rock Marine Preserve or the Colvos Passage Marine Pre-
serve.

AMENDATORY SECTION (Amending Order 00-47, filed
4/19/00, effective 5/20/00)

WAC 232-12-011 Wildlife classified as protected
shall not be hunted or fished. Protected wildlife are desig-
nated into three subcategories: Threatened, sensitive, and
other.

(1) Threatened species are any wildlife species native to
the state of Washington that are likely to become endangered
within the foreseeable future throughout a significant portion
of their range within the state without cooperative manage-
ment or removal of threats. Protected wildlife designated as
threatened include:

Common Name Scientific Name

western gray squirrel Sciurus griseus

Steller (northern)
sea lion Eumetopias jubatus

North American lynx Lynx canadensis

Branta Canadensis

leucopareia

Aleutian Canada goose

bald eagle Haliaeetus leucocephalus

ferruginous hawk Buteo regalis

marbled murrelet Brachyramphus marmoratus

green sea turtle Chelonia mydas

loggerhead sea turtle Caretta caretta

sage grouse Centrocercus urophasianus

sharp-tailed grouse Phasianus columbianus

(2) Sensitive species are any wildlife species native to
the state of Washington that are vulnerable or declining and
are likely to become endangered or threatened in a significant
portion of their range within the state without cooperative
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management or removal of threats. Protected wildlife desig-
nated as sensitive include:

Common Name Scientific Name

Gray whale Eschrichtius gibbosus

Common Loon Gavia immer

Larch Mountain

salamander Plethodon larselli

Pygmy whitefish Prosopium coulteri

Margined sculpin Cottus marginatus

Olympic mudminnow Novumbra hubbsi

(3) Other protected wildlife include:

Common Name Scientific Name

cony or pika Ochotona princeps

least chipmunk Tamius minimus

yellow-pine chipmunk Tamius amoenus

Townsend’s chipmunk Tamius townsendii

red-tailed chipmunk Tamius ruficaudus

hoary marmot Marmota caligata

Olympic marmot Marmota olympus

Cascade
golden-mantled

ground squirrel Spermophilus saturatus

golden-mantled

ground squirrel Spermophilus lateralis

Washington ground
squirrel Spermophilus washingtoni

red squirrel Tamiasciurus hudsonicus

Douglas squirrel Tamiasciurus douglasii

northern flying squirrel Glaucomys sabrinus

wolverine Gulo gulo

painted turtle Chrysemys picta
California mountain

kingsnake Lampropeltis zonata;

All birds not classified as game birds, predatory birds or
endangered species, or designated as threatened species or
sensitive species; all bats, except when found in or immedi-
ately adjacent to a dwelling or other occupied building; all
wildlife within Titlow Beach Marine Preserve ((Atea)), the
Sund Rock Marine Preserve, the Colvos Passage Marine Pre-
serve, and the conservation areas defined in chapter 220-16
WAC; mammals of the order Cetacea, including whales, por-
poises, and mammals of the order Pinnipedia not otherwise
classified as endangered species, or designated as threatened
species or sensitive species. This section shall not apply to
hair seals and sea lions which are threatening to damage or
are damaging commercial fishing gear being utilized in a
lawful manner or when said mammals are damaging or
threatening to damage commercial fish being lawfully taken
with commercial gear.
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WSR 00-14-036
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed June 30, 2000, 8:49 a.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
02-002.

Title of Rule: Commercial fishing rules.

Purpose: Amend Columbia River smelt season setting.

Statutory Authority for Adoption: Sections 7 and 137,
chapter 107, Laws of 2000.

Statute Being Implemented: Sections 7 and 137, chapter
107, Laws of 2000.

Summary: Columbia River smelt season to be set by
emergency rule.

Reasons Supporting Proposal: Columbia River smelt
returns have been depressed, and the season has been man-
aged by emergency rule after stock status is ascertained. This
conforms the rule to current practice.

Name of Agency Personnel Responsible for Drafting:
Evan Jacoby, 1111 Washington Street, Olympia, 902-2930;
Implementation: Lew Atkins, 1111 Washington Street,
Olympia, 902-26561 [902-2651]; and Enforcement: Bruce
Bjork, 1111 Washington Street, Olympia, 902-2927.

Name of Proponent: Washington State Department of
Fish and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Columbia River smelt stocks have had a low return
for several years. The current season does not reflect actual
management, as the season has been closed by emergency
rule until test fishing shows sufficient fish to open a fishery.
Since this is the current management practice, leaving an
unrealistic season in the rule defeats the management intent.
This change will not affect management, but makes it easier
to open the season when justified.

Proposal Changes the Following Existing Rules:
Deletes unrealistic season.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There is no change in
smelt management, and the commercial closures that hap-
pened the last several years reflect the actual status of the
smelt. This change will neither increase of decrease commer-
cial smelt fishing.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not hydraulics rules.

Hearing Location: Best Western Hotel, 15901 West
Valley Road, Tukwila, WA, on August 11-12, 2000, at 8.00
a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 25. 2000, TDD (360) 902-2207, or (360)
902-2226.

Submit Written Comments to: Evan Jacoby, 600 Capitol
Way North, Olympia, WA 98501, fax (360) 902-2942, by
August 10, 2000.
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Date of Intended Adoption: August 11, 2000.
June 29, 2000

Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 88-86, filed
9/2/88)

WAC 220-33-040 Smelt. It is unlawfu! to fish for smelt
in the lower Columbia River for commercial purposes or to
possess smelt taken from those waters for commercial pur-
poses, except as provided in this section:

Gear

(1) Otter trawl gear may be used to fish for smelt if:

(a) The head rope of the trawl does not exceed 25 feet in
length.

(b) The foot rope or groundline of the traw! does not
exceed 25 feet in length.

(c) The dimensions of the trawl’s otter doors do not
exceed 3 feet by 4 feet.

(d) The bag length of the trawl, as measured from the
center of the head rope to the terminal end of the bunt, does
not exceed 35 feet.

(e) The bridal rope from the rear of the otter doors to the
foot and head ropes does not exceed 8 feet.

(f) Each breast rope does not exceed 5 feet.

(g) The mesh size used in the trawl does not exceed 2
inches stretch measure.

(h) Only one traw! net is fished from the boat at a time.

(2) Gill net gear may be used to fish for smelt if it does
not exceed 1,500 feet in length along the cork line and the
mesh size of the net does not exceed 2 inches stretch measure.
Gill net gear includes trammel nets.

(3) Hand dip net gear may be used to fish for smelt if it
does not measure more than 36 inches across the bag frame.

Fishing periods

Jowing—year-)) The Columbia River smelt fishery will be
opened by emergency rule upon a yearly determination that

there are sufficient smelt to achieve escapement.
(5) ((Gill-net—gear—may—be—used—to—fish—forsmelt—in

Mareh-31+-of the-folowingyear:

&M)) The following areas of the lower Columbia River
remain closed to smelt fishing during the ((epen-timeperieds
speeified-in-this-seetion)) openings provided for in this sec-
tion:
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(a) Those waters within one mile of a dam or other
obstruction.

(b) Those waters of the Cowlitz River upstream from a
monument located at Peterson’s Eddy, also known as Miller’s
Eddy.

WSR 00-14-037
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed June 30, 2000, 8:50 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
08-036.

Title of Rule: Commercial fishing rules.

Purpose: Crab gear limitation

Statutory Authority for Adoption: Section 7 [107], chap-
ter 107, Laws of 2000.

Statute Being Implemented: Section 7, chapter 7, Laws
of 2000.

Summary: Limits coastal crab gear.

Reasons Supporting Proposal: The crab fishery is over-
capitalized, and the available surplus of crab is taken too
quickly, resulting in economic disruption. The legislature
has charged the department with implementing an even-flow
system to provide economic stability.

Name of Agency Personnel Responsible for Drafting:
Evan Jacoby, 1111 Washington Street, Olympia, (360) 902-
2930; Implementation: Phil Anderson, 1111 Washington
Street, Olympia, (360) 902-2720; and Enforcement: Bruce
Bjork, 1111 Washington Street, Olympia, (360) 902-2927.

Name of Proponent: Washington State Department of
Fish and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: the department is proposing rules to achieve an
even-flow of coastal commercial crab harvest, as mandated
by former RCW 75.30.480 (now recodified). This harvest
rate, by lengthening the time period of harvest, promotes sta-
bility in the fishery. The maximum crab pot size is standard-
ized to achieve parity between fishers. By establishing a
three-tiered maximum number of pots, license history is
accounted for. An appeal process is provided.

Proposal Changes the Following Existing Rules: Sets
the maximum number of pots that can be fished and standard-
izes maximum pot size.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Background: In 1994, the Washington state legislature
enacted legislation that established a license limitation pro-
gram for the coastal Dungeness crab fishery (E2SHB 1471).
As a result of this legislation, RCW 75.30.480 was enacted
which states:

Coastal Dungeness crab resource plan.
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The department [of fish and wildlife], with input from
Dungeness crab—Coastal fisher licensees and processors,
shall prepare a resource plan to achieve even-flow harvesting
and long-term stability of the coastal Dungeness crab
resource. The plan may include pot limits, further reduction
in the number of vessels, individual quotas, monthly limits,
area quotas, or other measures as determined by the depart-
ment. The plan shal} be submitted to the appropriate standing
committees of the legislature by December 1, 1995. [1994 ¢
260 § 20.]

In February 1996, the Department of Fish and Wildlife
submitted its resource plan for even-flow harvesting and
long-term stability in the coastal Dungeness crab fishery to
the Senate and House Natural Resource Committees. In
developing that resource plan, department staff met with two
crab industry workgroups - one representing processors and
one representing fishers. After much discussion, the industry
representatives and department staff concluded that there
were three outstanding issues which prevented them from
accomplishing their task: (1) The question of whether the
offshore crab resource would be under federal or state juris-
diction; (2) the effect of the federal court order regarding
sharing the harvestable shellfish resources with the treaty
tribes; and (3) the license limitation program had not been
fully implemented. Until these factors had been resolved, the
department and the industry recommended delaying further
development of an even-flow harvest plan.

These three factors have been resolved to a certain
extent. Since 1996, the department has negotiated Dunge-
ness crab annual management agreements with each of the
coastal treaty tribes to implement the federal court decision
by Judge Rafeedie, and by the end of 1996, the license limi-
tation program had been fully implemented. In 1998, the
United States Congress extended the state's authority to man-
age the Dungeness crab fishery in the exclusive economic
zone (from three to two hundred miles) adjacent to the Wash-
ington coast until September 30, 2001.

The coastal Dungeness crab fleet has significantly grown
since the mid-1980s. This has greatly accelerated the catch
rates, which has resulted in most of the harvest occurring
very early in the season. By 1994, 50% of the harvest
occurred in the first six weeks of the nine-month season; by
1996, 50% of the harvest was occurring in the first two weeks
of the season. This increasing harvest rate in the months of
December and January makes it difficult relative to sharing
the harvestable resource with the treaty tribes. As a result of
concern over the increasing catch rate and the resolution of
these three factors, department staff and industry members
agreed to move forward with the development of an even-
flow harvest regime. The department formed a Coastal
Dungeness Crab Advisory Group and held a series of meet-
ings, which were open to the public to discuss goals, objec-
tives, and management strategies.

The Coastal Dungeness Crab Advisory Group is com-
prised of twenty members - seventeen fishers and three pro-
cessing representatives. Advisors were selected based on
various criteria, including:

*  Experience in the coastal Dungeness crab fishery.

*  Affiliation/membership to a larger group (to maxi-

mize stakeholder participation).
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»  Size of the vessel used (to ensure small and large
boat representation).
e Area fished (for broad geographical representation).

Of the fishing representatives, ten are form the Westport
area, four are from the Columbia River area, and three reside
in the Puget Sound area. Of the processors, two are based in
Westport and one is located in the Columbia River area.
These fishers also represent the Washington Dungeness Crab
Fishermen's and the Columbia River Fisherman's Associa-
tions on the advisory group.

Department staff and members of the coastal Dungeness
crab fishing industry jointly developed a goal of providing a
sustainable Dungeness crab fishery of high quality product
consistent with the "even flow" legislative mandate, and the
following objectives for the "even flow" harvest management
process:

1. Reduce December/January harvest rate.

2. Improve economic yield.

3. Develop fair and equitable management strategies.

4. Utilize best biological information.

5. Reduce differences between Indian and non-Indian
regulations.

6. Coordinate with other government entities as appro-
priate.

Between February 1999 and April 2000 the department
held eighteen advisory group meetings which were open to
the public and, together with industry representatives, devel-
oped an even flow harvest management plan which outlines
the need to implement a plan to reduce the overcapitalization
of the coastal crab fishery. There was general acceptance that
taking no more than 50% of the total nontreaty harvest in the
months of December and January would represent "even
flow."

Proposed Regulatory Amendments: The Department
of Fish and Wildlife is proposing amendments to WAC 220-
52-040 Commercial crab fishery—Lawful and unlawful gear,
methods, and other unlawful acts to include the following
provisions:

e A tiered pot limit of three hundred, four hundred
fifty, or five hundred fifty pots for each coastal
Dungeness crab license based on landings during
the qualifying period (12/1/96 - 9/15/98) of which
no more than two hundred pots may be fished in

" Grays Harbor.

» A requirement for pot tags, effective November 28,
2000.

» A requirement that all crab buoy color schemes are
registered with the department.

+ A requirement that each license has only one buoy
brand registered with the department.

e Unlicensed vessels will be allowed to barge pots
from November 28 - December 2 provided the
licensed owner is on board and that no more than
one hundred fifty pots are being barged.

The Department of Fish and Wildlife is proposing an
amendment to WAC 220-52-043 Commercial crab fishery—
Additional gear and license use requirements to include the
following provisions:
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¢ A maximum size limit for coastal crab pots of thir-
teen cubic feet, effective December 1, 2000 (or the
effective date of the regulation).

Economic Impact of the Proposed Amendments to
WAC 220-52-040 and 220-52-043: The Department of Fish
and Wildlife used the following process in evaluating the
economic impact of the proposed amendments to WAC 220-
52-040 and 220-52-043:

1. Determine the categories of businesses that must com-
ply with the proposed regulations.

2. Determine the employment profile of businesses
affected by the proposed regulation.

3. Determine the "more than minor” cost threshold for
each category of business.

4. Determine whether the estimated cost exceeds the
"more than minor” cost threshold for each category of busi-
ness.

5. Determine whether the proposed regulations impose a
disproportionate cost burden on small businesses.

6. Miscellaneous small business economic impact state-
ment (SBEIS) requirements.

1. Which businesses must comply with the proposed
regulation? The purpose of the proposed rule is to limit the
number of pots a coastal Dungeness crab fisher can fish in
Pacific Ocean waters adjacent to Washington's coast in order
to reduce the catch rate during the months of December and
January in order to achieve even-flow harvesting and long-
term stability of the coastal Dungeness crab resource. The
category of businesses that the rule affects is coastal Dunge-
ness crab commercial fishers who are:

1. Licensed by the state of Washington, Oregon, or Cali-
fornia; and

2. Fishing in Pacific Ocean waters adjacent to Washing-
ton's coast (from 0 to 200 miles offshore).

2. What is the employment profile of businesses
affected by the proposed regulation? To the Department of
Fish and Wildlife's knowledge, all coastal Dungeness crab
commercial fishing operations are businesses with fewer than
fifty employees and are "small businesses” as that term is
defined in the Regulatory Fairness Act (RFA), RCW
19.85.020(1).

3. What are the '""'more than minor' cost thresholds
for businesses affected by the proposed regulation? An
SBEIS is required if a proposed regulation will impose "more
than minor” costs on businesses in an industry. An industry
is defined as all of the businesses in this state in any one four-
digit standard industrial classification as published by the
United States Department of Commerce. The "more than
minor" threshold ranges from $50 to $300 depending on what
standard industrial code category the business falls into. This
SBEIS uses $50.00 as the benchmark between minor and
"more than minor" costs.

4. Do the costs imposed by the proposed rule exceed
the '"'more than minor"” cost threshold? There is a cost
associated with the mandatory pot tags, which would be
effective from November 28, 2000. Costs of the pot tags
range from .17/tag to .21/tag. A large number of fishers
already use these tags because they are helpful in recovery of
lost gear. An initial cost to each fisher could be from $51
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(300 tags at .17/tag for each pot) up to a maximum of $116
(550 tags at .21/tag for each pot) tags can be used from year
to year; additional costs would only be for replacement of lost
or broke tags.

For fishers who have to reduce the number of pots they
fish, there may be some costs associated with fishing fewer
pots. A pot reduction may mean some fishers will make more
frequent trips to and from port to tend their pots. This may
result in added fuel costs, but may be offset by less time/cost
to fish fewer pots and reduced pot loss.

The Department of Fish and Wildlife concludes that the
proposed regulatory amendments are likely to increase costs
by more than the "more than minor" $50 cost threshold.

5. Does the proposed regulation impose a dispropor-
tionate cost burden on small businesses? The Regulatory
Fairness Act, chapter 19.85 RCW, requires that the economic
impact of proposed regulations on small businesses be exam-
ined relative to their impact on large businesses. The act out-
lines the requirements for a small business economic impact
statement (SBEIS). For the purposes of an SBEIS, the term
“small business” is defined as a business entity that has the
purpose of making a profit and has fifty or fewer employees.
An agency must prepare an SBEIS when a proposed rule, or
rule amendments, have the potential of placing a more than
minor economic impact on businesses in an industry.

To determine whether the proposed amendments to these
rules will have a disproportionate impact on small businesses,
the impact statement must compare the cost of compliance
for small businesses with the cost of compliance for the 10%
of the businesses that are the largest businesses required to
comply with the proposed rules. Since all coastal Dungeness
crab fishers are by definition small businesses there are no
large businesses within this industry required to comply with
the proposed amendments to these two rules. Consequently,
small businesses are not disproportionately impacted by the
proposed amendments to the rules.

6. Miscellaneous SBEIS requirements.

a. How did the Department of Fish and Wildlife
involve affected businesses and other interested parties in
the development of this rule? The department established
the Coastal Dungeness Crab Advisory Group that is com-
prised of twenty members - seventeen fishers and three pro-
cessing representatives and held a series of meetings that
were open to the public. The advisory group meetings were
held on the following dates in 1999: February 19, March 3,
March 24, June 9, July 1, July 16, August 6, October 11,
October 26, October 29, November 9, and November 12.
There have been six advisory group meetings held in 2000:
February 11, February 29, April 3, April 8, April 19, and
April 28.

Following the July 16 meeting, department staff devel-
oped and distributed the coastal Dungeness crab even flow
harvest management plan to all Washington coastal Dunge-
ness crab license holders for review. The Department’s Fish
and Wildlife Commission held a public meeting on August 6,
1999, in Ocean Shores at which it discussed management
objectives for the coastal Dungeness crab fishery.
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Department staff held another advisory group meeting
on October 11, 1999, to discuss pot limit options and the
potential effects on coastal crab fishers.

The department held a formal rule adoption hearing on
October 26, 1999, at which it received comments from
twenty coastal crab fishers regarding the proposed rule.

Following the hearing, the department held a conference
call with the Coastal Dungeness Crab Advisory Group on
October 29, 1999, and an advisory group meeting on Novem-
ber 12, 1999. At those meetings, department staff further dis-
cussed the pot limit options and solicited possible alterna-
tives.

Due to unanticipated implementation challenges with a
tiered pot reduction system, the department placed a tempo-
rary limit of five hundred pots for all fishers effective Decem-
ber 1, 1999, through March 22, 2000. The department spent
a great deal of time working on the challenges that it identi-
fied in the fall of 1999 regarding implementation of a tiered
system. The department held a meeting February 11, 2000,
with the coastal crab advisory group and presented a list of
proposed rules that would make implementation of a tiered
pot limit feasible and discussed whether or not industry
wanted to move forward with a pot reduction plan.

On February 29, 2000, the department held an advisory
group meeting to discuss pot limit options. While industry
members were still committed to pot reduction, they had
become sharply divided in the type of pot reduction plan they
preferred.

The department presented a three-tiered pot limit plan as
its preferred alternative at the Fish and Wildlife Commission
meeting on April 8. The commission voiced its approval for
a three-tiered pot limit system. Fifteen members of the crab
industry testified; five in support of the tiered pot limit, and
ten in support of a limit of five hundred pots for all fishers.

After the April 8 meeting, a group of crab fishers met
with the director to discuss whether there was any flexibility
relative to implementing a pot limit system different than
what the commission approved. In response, the director
indicated that he was in favor of a pot reduction system that
would achieve some level of pot reduction; he also stated that
he had a limited amount of flexibility and directed depart-
ment staff to meet with industry representatives one more
time in an effort for industry to reach an "informed consent.”

On April 28, department staff met with members of the
coastal crab industry including representatives from the
Washington Dungeness Crab Fishermen’s Association and
the Columbia River Crab Fishermen’s Association. After
much discussion, industry was unable to reach a consensus
on a pot limit system.

With regard to the development of the SBEIS, prior to
the implementation of the temporary 500-pot limit the depart-
ment conducted a survey of thirteen Washington coastal
Dungeness crab fishers who represented a cross-section of
the coastal crab fleet and one processor. The fishers who
were surveyed varied in the number of pots currently fished,
the size of their fishing vessels, and the amount of crab they
landed during the qualifying period.

b. What are the reporting, record-keeping, and other
compliance requirements, and what professional services
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is a small business likely to need in order to comply with
the requirements of the proposed rule? Compliance
requirements include: (1) Mandatory registration of buoy
brand numbers and buoy color schemes for all gear deployed
in the coastal crab fishery, (2) a pot tag on all pots; printed
with the license number or name of the vessel, and a contact
phone number, (3) a maximum crab pot size of thirteen cubic
feet.

Currently, to our knowledge, all of the crab pots used in
this fishery are in compliance with the maximum pot size and
several fishers already use pot tags that meet the department’s
proposed requirement. Registration of buoy brands and buoy
color schemes will be able to be done at the time that a fisher
renews his/her license. Department staff plans to accommo-
date the registration of buoy color schemes by being avail-
able in major crab fishing ports during the summer to volun-
tarily record fishers’ buoy color schemes.

A small business should not need any professional ser-
vices to comply with the requirements of the proposed rule.

c. Will the proposed rule cause businesses to lose sales
or revenue? It is very difficult to assess the economic
impact of a pot limit on the coastal Dungeness crab fishery

because there are so many factors to consider:
*  Amount of pot reduction (i.e., number of pots cur-

rently fishing minus individual pot limit) which may
vary from a significant reduction to a significant
increase (e.g., if a fisher currently fishes three hun-
dred pots and receives a four hundred fifty pot limit,
he/she may add one hundred fifty pots).

¢ Annual crab abundance (i.e., amount of crab avail-
able to be caught).

e Individual effort level.

»  Amount of crab fishing experience.

» Distribution of crab off the coast (i.e., fishing in an
area with a high crab abundance vs. an area with low
crab abundance).

*  Weather conditions.

»  Size of fishing vessel (i.e., larger vessels can usually
travel greater distances offshore).

»  Market conditions and demand for crab.

Appendix A lists Washington's coastal crab fishers, the
amount of crab each individual fisher caught during the qual-
ifying period (1996-97 and 1997-98 seasons) in pounds, and
the amount of pots each fisher reported to have fished during
the 1998-99 season. This table demonstrates that fishers who
produced large quantities of crab, 150,000 pounds or more in
two seasons, currently fish an average of six hundred thirty-
eight pots, but range anywhere from three hundred - one
thousand pots. Fishers who produced small quantities of
crab, less than 39,000 pounds in two years, fish an average of
two hundred seventy-three pots, and range from one hundred
- five hundred seventy-five pots.

Currently, the number of pots fished is up to each indi-
vidual fisher without a maximum limit. If the reduction to an
individual is significant, the pot limit may mean a reduced
catch for that fisher in a given month. However, by limiting
the number of pots that can be fished overall, there could
potentially be more crab per pot fished and/or more crab
caught by an individual throughout the season.

[45]
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One of the key factors in determining the amount of crab
a fisher may catch is fishing effort. Fishing effort in the crab
fishery can best be expressed in "pot-months.” A pot-month
is defined as one pot fishing for one month. Estimates of total
fishing effort expressed in pot-months and total season catch
from 1982 to 1997 are shown in Appendix B. The correlation
between fishing effort and crab abundance is apparent. Fish-
ing effort increases during and immediately following years
of high crab abundance and remains high for several seasons
after crab abundance declines. By reducing the amount of
pots being fished each month by a maximum of 6.6%, the
crab fleet will more than likely continue to catch the amount
of crab available to be caught. Thus, it is the Department of
Fish and Wildlife's opinion that there would not be a loss of
revenue to the crab fleet; rather, there may be an increase in
revenue if the catch of crab is spread out over the season
because market value tends to increase as the season
progresses.

In an effort to gather information for this SBEIS, prior to
the temporary five hundred-pot limit, the department sur-
veyed thirteen Washington coastal Dungeness crab fishers
regarding the estimated economic impact to their businesses
if the proposed rules were passed. Of the thirteen fishers,
seven currently fish with more than five hundred pots and
would have to reduce the number of pots fished, four fish
around five hundred pots and would fish the same amount,
and two fish less than five hundred pots and could increase
the amount of pots fished. The following are the results of
that survey:

Historically fish from six hundred to nine hundred fifty

pots:
* Four of these fishers fish the entire season - from

December 1 through September 15; one fishes from
December through March, another from December
through April, and another from December through
June - all fish the months of December and January.

¢ One fisher who fishes the entire season landed
50,000 pounds in each of the last two seasons with
about 66% of that landed in December and January;
another fisher who fishes December through April
landed 200,000 pounds in each of the last two sea-
sons with about 50% of that landed in December and
January.

e With a five hundred pot limit, three of the fishers
estimate that their revenue would decrease by 15-
25%; two fishers did not think a five hundred pot
limit would affect their revenue; one fisher believed
that a five hundred pot limit would have the poten-
tial to increase his revenue as a result of higher mar-
ket prices for crab; and one fisher did not quantify
the effect of a five hundred pot limit on his revenue.

Historically fish from four hundred fifty to six hundred
pots:
*  Two of these fishers fish the entire season - from

December through September; one fisher fishes
from December through April, and another fishes
from December through June or July - all of them
fish in December and January.

* Three of the fishers landed between 50,000 to
80,000 pounds in each of the 97-98 and 98-99 sea-
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sons; one fisher did not disclose his landings; all of
the fishers landed more than 50% of their total land-
ings in December and January.

Three of the fishers believe that there would not be
any loss in revenue if they were restricted to five
hundred pots; one fisher believes that there would
be an increase in revenue with a five hundred pot
limit because the market value for crab may increase
as the season progresses.

Historically fish less than five hundred pots:

96/97
815
2,882
2,392
1,114
2,471
5,173
5412
4,578
6,590
2,021
3,896
2,765
7,407
7,043
2,123
9,994
4,836
2,452
8,252
5,657
12,206
7,853
10,993
9.677
7,520
11,384
2,793
5,774
9,633
15,344
20,763
20,897
15,246
21,677
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These fishers currently fish three hundred sixty to
four hundred pots (although one has fished up to
seven hundred pots in the past).

One fisher fishes from December through July, and
the other fishes from December through April or
May - both fish in December and January.

One fisher landed about 30,000 pounds in each of
the last two seasons with march being his most pro-
ductive month; the other fisher did not disclose his
landings, but estimated that 60% were caught in
December and January.

Appendix A
Qualifying Seasons Best of
97/98 98/99 98/99 pots 3 years
1,432 114 100 1,432
2,446 0 200 2,882
4,618 554 100 4,618
4,811 3,688 180 4,811
5,060 2,877 380 5,060
2,951 331 150 5,173
3,435 1,985 200 5,412
5,639 3,922 200 5,639
5,570 3,505 130 . 6,590
5,302 7,957 210 7,957
8,690 5,386 181 8,690
9,196 4,927 200 9,196
9,972 8,716 208 9,972
10,092 278 150 10,092
5,798 10,310 340 10,310
10,885 8,756 210 10,885
9,778 11,285 240 11,285
11,330 4,988 200 11,330
7,964 11,698 150 11,698
11,710 0 155 11,710
6,884 2,313 400 12,206
13,424 4,695 300 13,424
13,591 8,116 200 13,591
16,036 12,993 189 16,036
11,557 16918 200 16,918
17,570 16,903 400 17,570
18,702 10,016 483 18,702
18,894 0 300 18,894
19,445 8,126 308 19,445
13,286 20,560 280 20,560
20,300 13,187 250 20,763
16,676 9,340 483 20,897
21,309 24,321 410 21,309
20,921 0 550 21,677
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6,219
22,351
17,882
12,082
10,050
21,063
25,261
11,989

1,099
17,111
29,333
30,027
18,431
26,404
23718
31,828
32,182
27,732
24,323

157
32,650
18,219
22,875
36,114
37,280
37,595
38,409
32,990
30912
29,860
21,253
30,935
40,053

9,004
37,776
36,185
17,548
30,796
22,881
37,476
39,777
43,962
44,094
34,613
35,556
40,559
32,186
30,181
27,801
27,747
48,406
48,525

9,424
15,869

1,063
39,142
21,190
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21,781
22,446
18,901
24,450
24,504
24,720
20,707
10,418

5,047
28,678
10,270

2,825
31,043
31,290
31,673
22,537
19,161
28,037
20,241
22,445
33,477
34,484
35,240
29,051
26,870
32,017
29,642
38,945
23,606
32,117
22,755
35,838
21,808
40,456
40,732
25,511
10,540
41,631
41,634
38,239
29,266
39,794
31,337
44,470
27,997
46,106
46,432
46,772
46,978
47,227
39,865
46,348

7,654
24,777

3,864
37,147
40,182

12,457
19,627
23,770
9,578
19,282
24,949
11,489
27,196
28,503
20,779
22,070
0
17,997
20,756
17,102
17,866
28,886
32,356
32,378
32,600
19,285
28,922
16,593
36,278
31,038
0
4,396
29,571
39,217
39,793
39,836
39,996
0
17,671
33,229
40,950
41,580
24,611
28,367
43515
43,628
40,474
33,555
0
45271
41,540
28,295
32,549
46,752
26,601
40,969
46,219
49,434
49,880
50,367
50,758
50.968

168
300
250
275
300
200
300
438
575
550
430
300
440
305
400
347
400
380
400
450
300
300
270
400
320
530
525
300
400
500
550
450
350
300
500
450
550
425
550
520
562
330
400
460
390
600
500
500
456
350
400
635
350
450
300
597
500

21,781
22,446
23,770
24,450
24,504
24,949
25,261
27,196
28,503
28,678
29,333
30,027
31,043
31,290
31,673
31,828
32,182
32,356
32,378
32,600
33477
34,484
35,240
36,278
37,280
37,595
38,409
38,945
39,217
39,793
39,836
39,996
40,053
40,456
40,732
40,950
41,580
41,631
41,634
43515
43,628
43,962
44,094
44,470
45271
46,106
46,432
46,172
46,978
41,227
48,406
48,525
49,434
49,880
50,367
50,758
50,968



37,856
50,952
43,498
26,477
31,667
57,523
36,052
50,286
49,224
39,959
21,062
49,308
37,754
39,391
63,279
63,915
64,304
64,982
66,443
60,593
66,963
62,641
31,535
49,521
44,501
51,161
38,038
60,664
72,367
61,647
63,983
76,672
77,038
60,062
38,113
80,441
58,969
45,784
84,861
85,670
54,686
72,150
48,047
29,762
47,113
86,780
74,328
37,786
42,346
93,335
69,548
76,141
30,064
95,347
45,541
83,353
65,587

23,338
53,218
37,279
27,828
44,808
49,686
25,358
58,743
30,241
35,481
60,459
60,485
49,172
28,456
46,219
63,506
41,847
54,324
32,946
54,407
22,819
53,509
67,287
69,005
32,245
71,226
46,831
72,116
70,673
76,238
62,143
57,720
37,055
78,521
44,664
44,255
80,816
41,171
51,978
53,439
46,092
86,455
55,642
68,109
89,767
88,616
65,683
52,450
80,225
63,531
93,572
64,531
95,076
51,693
33,356
75,887
98,952

51,700
36,527
56,071
56,402
57,140
53,482
58,370
44,260
59,867
60,258
0
45,491
62,199
62,361
52,828
59,637
4,454
50,236
65,257
66,717
0
67,097
68,496
45,726
70,157
63,020
71,314
55,127
70,596
55,668
76,289
0
64,815
32,159
80,174
61,393
60,054
81,083
65,520
64,857
86,827
87,086
89,307
89,600
91,292
92,210
92,478
92,802
93,180
23,698
76,984
93,810
59,781
45.365
95,646
96,111
76,290
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480
494
500
400
470
483
600
500
445
400
440
440
500
500
482
479
550
520
660
700
575
500
669
507
600
530
545
550
600
540
600
470
500
575
475
500
550
360
595
523
600

1630

550
450
640
600
650
500
540
300
708
650
750
440
400
500
535

51,700
53218
56,071
56,402
57,140
57,523
58,370
58,743
59,867
60,258
60,459
60,485
62,199
62,361
63,279
63915
64,304
64,982
66,443
66,717
66,963
67,007
68,496
69,005
70,517
71,226
71314
72,116
72,367
76,238
76,289
76,672
77,038
78,521
80,174
80,441
80,816
81,083
84,861
85,670
86,827
87,086
89,307
89,600
91,292
92210
92,478
92,802
93,180
93,335
93,572
93810
95,076
95347
95,646
9,111
98,952
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99,083
104,564
106,684
105,264
110,261

92,012

89,691
126,879
127,097

99,291
133,740

99,053
140,939
100,039

61,260
145,509
146,832
107,386

92,422
150,706
170,903
242,842

86,312
106,401
38,604
83,512
55,552
71,093
72,203
126,398
51,560
106,804
73,816
102,514
40,692
140,135
38,508
60,391
119,029
128,725
59,778
135,283
82,088
137,938

51,904
75,432
38,238
108,400
108,430
119,256
120,031
95,588
94,180
131,820
116,542
138,390
62,150
141,898
145,334
41,410
70,522
148,129
148,276
129,097
123,971
208,692

600
925
500
720
775
520
500
670
640
1,000
700
761
498
750
750
518
550
1,000
665
600
770
800
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99,083
106,401
106,684
108,400
110,261
119,256
120,031
126,879
127,097
131,820
133,740
138,390
140,939
141,898
145,334
145,509
146,832
148,129
148,276
150,706
170,903
242,842

Proposed
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Appendix B
Number of vessels and estimated number of crab pots fished in the Washington coastal Dungeness crab fishery 1976 through 1998.

Number Pounds Effort estimate CPUE estimate, (lbs./pot-month)

Season of vessels landed Landings (pot-months) Mean High Month Low Month
1976-77 141 11,673,995 5,599 196,574 59.4 94.4 May 25 July
1977-78 125 7,368,660 5616 176,638 41.7 82.8 Dec. 18.7  June
1978-79 132 7,979,403 5515 192,544 414 89.1 Jan, 162 June
1979-80 121 6,546,544 4,492 180,628 36.2 535 Jan. 249  June
1980-81 103 2,689,142 3,470 119,112 226 60.8 Sept. 8.8 March
1981-82 95 2,564,766 3,522 131,854 19.4 58 Sept. 10.7  July
1982-83 102 3,972,555 4,693 147,696 26.9 50.8 Dec. 12.1  June
1983-84 122 4,696,701 5277 207,990 226 68.5 Dec. 6.7 April/June
1984-85 105 2,921,078 4,319 149,294 19.6 332 Dec. 5.4 March
1985-86 100 3,946,552 4,145 177,400 222 51.7 Dec. 58 April
1986-87 104 3,183,005 4,021 177,003 18 47 Dec. 8 March
1987-88 149 16,247,701 6,966 225,256 72 212 Dec. 16 Aug./Sept.
1988-89 229 21,867,413 9,245 379,823 58 102 Jan. 9 Sept.
1989-90 229 6,666,783 7,173 326,662 20 32 Jan. 9 Sept.
1990-91 171 6,760,143 6,722 325,740 21 54 Dec. 59 March
1991-92 185 7,455,029 6,113 281,231 26.5 50.7 Sept. 6.8 April
1992-93 203 13,396,700 7,515 379,921 353 92.6 Dec. 7.4 June
1993-94 257 19,693,787 9,237 469,402 42 103.3 Dec. 109  June
1994-95a 242 19,407,222 8,581 474,735 40.9 93.9 Jan. 106 July
1995-96 212 16,895,429 6,543 444,586 38 209.6b Dec. 5 July
1996-97 200 9,269,172 5,832 433,590 19.7 61.7 Sept. 3 March
1997-98 184 7,551,638 5,230 414,568 18.2 61.8 Dec. 2.8 May
1998-99 178 8,799,439 5513 438,800 20 53 Dec. 4.6 Feb.
a Starting in 1994-95 only nontreaty effort and harvest figures ing gear to have aboard any quantity of crab while it is fishing

reported. with the net gear or when it has other food fish or shelifish
b Only 15 "regular” vessels participated due to an exvessel price strike aboard for commercial purposes.

during December.

A copy of the statement may be obtained by writing to
Evan Jacoby, Rules Coordinator, 600 Capitol Way North,
Olympia, WA 98501-1091, phone (360) 902-2930, fax (360)
902-2942.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. No hydraulics rules.

Hearing Location: Best Western Hotel, 15901 West
Valley Road, Tukwila, WA 98188, on August 11-12, 2000, at
8:00 a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 25, 2000, TDD (360) 902-2207, or (360)
902-2226.

Submit Written Comments to: Evan Jacoby, Rules
Coordinator, 600 Capitol Way North, Olympia, WA 98501,
fax (360) 902-2942, by August 10, 2000.

Date of Intended Adoption: August 11, 2000.

June 29, 2000
Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 98-185, filed
9/4/98, effective 10/5/98)

WAC 220-52-040 Commercial crab fishery—Lawful
and unlawful gear, methods, and other unlawful acts. (1)
Net fishing boats shall not have crab aboard. It is unlawful
for any vessel geared or equipped with commercial net fish-

Proposed

(2) Area must be open to commercial crabbing.
Unless otherwise provided, it is unlawful to set, maintain, or
operate any baited or unbaited shellfish pots or ring nets for
taking crabs for commercial purposes in any area or at any
time when the location is not opened for taking crabs for
commercial purposes by permanent rule or emergency rule of
the department: Provided, That following the close of a com-
mercial crab season, permission may be granted by the direc-
tor or his or her designee on a case-by-case basis for crab
fishers to recover shellfish pots that were irretrievable due to
extreme weather conditions at the end of the lawful opening.
Crab fishers must notify and apply to department enforce-
ment for such permission within twenty-four hours prior to
the close of season.

(3) Crabs must be male and 6-1/4 inches. It is unlawful
for any person acting for commercial purposes to take, pos-
sess, deliver, or otherwise control;

(a) Any female Dungeness crabs; or

(b) Any male Dungeness crabs measuring less than 6-1/4
inches, caliper measurement, across the back immediately in
front of the tips.

(4) Each person and each Puget Sound license limited
to 100 pots. It is unlawful for any person to take or fish for
crab for commercial purposes in the Puget Sound licensing
district using, operating, or controlling any more than an
aggregate total of 100 shellfish pots or ring nets. This limit
shall apply to each license. However, this shall not preclude
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a person holding two Puget Sound crab licenses from desig-
nating and using the licenses from one vessel as authorized
by RCW 75.28.048(4).

(5) Dungeness Bay Area Limit of 20 pots. No person,
nor any group of persons using the same vessel, may take or
fish for crabs for commercial purposes by setting, using,
operating, or controlling more than 20 shellfish pots and/or
ring nets within the waters of Dungeness Bay lying west of a
line projected from the new Dungeness Light southward to
the outermost end of the abandoned dock at the Three Crabs
Restaurant on the southern shore of Dungeness Bay.

(6) Additional area gear limits. The following Marine
Fish-Shellfish Management and Catch Reporting Areas are
restricted in the number of pots fished, operated, or used by a
person or vessel and it is unlawful for any person to use,
maintain, operate, or control pots in excess of the following
limits:

(a) 10 pots in Marine Fish-Shellfish Management and
Catch Reporting Area 25E.

(b) 10 pots in all waters of Marine Fish-Shellfish Man-
agement and Catch Reporting Area 25A south of a line pro-
jected true west from Travis Spit on Miller Peninsula.

(c) 30 pots in Marine Fish-Shellfish Management and
Catch Reporting Area 25A west of a line from the new
Dungeness Light to the mouth of Cooper Creek.

(7) Groundline gear is unlawful. No crab pot or ring
net may be attached or connected to other crab pot or ring net
by a common groundline or any other means that connects
crab pots together.

(8) Puget Sound crab pots must be tagged. In Puget
Sound it is unlawful to place in the water, pull from the water,
possess on the water, or transport on the water any crab pot
without a pot tag that meets the requirements of WAC 220-
52-043.

(9) Puget Sound - No person can possess or use gear
with other person’s tag. In Puget Sound no person may pos-
sess, use, control, or operate any crab pot not bearing a tag
identifying the pot as that person’s, except that an alternate
operator designated on a primary license may possess and
operate a crab pot bearing the tag of the license holder.

(10) Cannot tamper with pot tags. No person shall
remove, damage, or otherwise tamper with crab pot tags
except when lawfully applying or removing tags on the per-
son’s own pots.

(11) Thirty-day period when it is unlawful to buy or
land crab from ocean without crab vessel inspection. It is
unlawful for any fisher or wholesale dealer or buyer to land
or purchase Dungeness crab taken from Grays Harbor, Wil-
lapa Bay, Columbia River, Washington coastal or adjacent
waters of the Pacific Ocean during the first thirty days fol-
lowing the opening of a coastal crab season from any vessel
which has not been issued a Washington crab vessel inspec-
tion certificate. The certificate will be issued to vessels made
available for inspection in a Washington coastal port and
properly licensed for commercial crab fishing if no Dunge-
ness crabs are aboard. Inspections will be performed by
authorized department personnel not earlier than twelve
hours prior to the opening of the coastal crab season and dur-
ing the following thirty-day period.
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(12) Grays Harbor pot limit of 200. It is uniawful for
any person to take or fish for crab for commercial purposes in
Grays Harbor (catch area 60B) with more than 200 shellfish
pots in the aggregate. It shall be unlawful for any group of
persons using the same vessel to take or fish for crab for com-
mercial purposes in Grays Harbor with more than 200 shell-
fish pots.

(13) Coastal crab pot limit.

(a) It is unlawful for a person to take or fish for Dunge-
ness crab for commercial purposes in Grays Harbor. Willapa
Bay. the Columbia River, or waters of the Pacific Ocean adja-
cent to the state of Washington unless a shellfish pot limit has
been assigned to the Dungeness crab-coastal fishery license
held by the person, or to the equivalent Oregon or California
Dungeness crab fishery license held by the person.

(b) It is unlawful for a person to deploy or fish more
shellfish pots than the number of shellfish pots assigned to
the license held by that person, and it is unlawful to use any
vessel other than the vessel designated on a license to operate
or possess shellfish pots assigned to that license.

(c) It is unlawful for a person to take or fish for Dunge-
ness crab or to deploy shellfish pots unless the person is in
possession of valid documentation issued by the department
that specifies the shellfish pot limit assigned to the license.

14 rmination of 1 crab pot limits.

(a) The number of shellfish pots assigned to a Washing-
ton Dungeness crab-coastal fishery license, or to an equiva-
lent Oregon or California Dungeness crab fishery license will
be based on documented landings of Dungeness crab taken

from waters of the Pacific Ocean south of the United
States/Canada border and west of the Bonilla-Tatoosh line,
and from coastal estuaries in the states of Washington, Ore-
gon and California. Documented landings may be evidenced
only by valid Washington state shellfish receiving tickets, or
equivalent valid documents from the states of Oregon and
California, that show Dungeness crab were taken between
December 1. 1996, and September 16, 1999. Such docu-
ments must have been received by the respective states no
later than October 15, 1999.

{b) The following criteria shall be used to determine and
assign a shellfish pot limit to a Dungeness crab-coastal fish-
ery license. or to an equivalent Oregon or California Dunge-
ness crab fishery license:

(i)_The three "qualifying coastal Dungeness _crab sea-
sons" are from December 1, 1996, through September 15,
1997, from December 1. 1997, through September 15. 1998,
and from December 1. 1998, through September 15. 1999.

Of the three qualifying seasons, the season with the most
poundage of Dungeness crab landed on a license shall deter-
mine the shellfish pot limit for that license. A shellfish pot
limit of 300 shall be assigned to a license with landings that
total from zero to 26,999 pounds; a shellfish pot limit of 450
shall be assigned to a license with landings that total from
27,000 to 104,999 pounds: a shellfish pot limit of 550 shall be
assigned to a license with landings that total 105,000 pounds
or_more.

(ii) Landings of Dungeness crab made in the states of
Oregon or California on valid Dungeness crab fisheries
licenses during a qualifying season may be used for purposes

Proposed
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of assigning a shellfish pot limit to a Dungeness crab fishery

Washington State Register, Issue 00-14

color(s) than those registered with and assigned to the license

license, provided that documentation of the landings is pro-

by the department.

vided to the department by the Oregon Department of Fish

and Wildlife and/or the California Department of Fish and

Game. Landings of Dungeness crab made in Washington,
Oregon. and California on valid Dungeness crab fishery

licenses during a qualifying season may be combined for pur-
poses of assigning a shellfish pot limit, provided that the
same vessel was named on the licenses, and the same person
held the licenses. A shellfish pot limit assigned as a result of
combined landings is invalidated by any subsequent change
in ownership of the licenses. No vessel named on a Dunge-

ness crab fishery license shall be assigned more than one
shellfish pot limit.

(15) Appeals of coastal ¢crab pot limits. An appeal of a
shellfish pot limit by a coastal commercial license holder
shall be filed with the department on or before the 30th day

following the department’s assignment of a shellfish pot limit
under subsection (14) of this section. The shellfish pot limit
assigned to a license by the department shall remain in effect
until such time as the appeal process is concluded.

(16) Coastal - Barging of crab pots by undesignated
vessels. It is lawful for a vessel not designated on a Dunge-
ness crab-coastal fishery license to be used to deploy shell-
fish pot gear provided that:

(a) Such a vessel may not carry aboard more than 150
shellfish pots at any one time.

(b) Such a vessel may deploy shellfish pot gear only dur-

ing the 64-hour period immediately preceding the season

opening date and during the 48-hour period immediately fol-
lowing the season opening date.

(c) The lawful owner of the shellfish pot gear must be
aboard the vessel when the gear is being deployed.

17) Coastal shellfish It is unlawful for a per-

son to use a shellfish pot in the coastal Dungeness crab fish-
ery unless the pot bears a tag that identifies either the name of

the vessel being used to operate the pot or the Dungeness crab
fishery license number of the owner of the pot, and the tele-

phone number of a contact person. No person may operate or
possess a pot that bears another person’s tag, except that a
person who is licensed as an alternate operator may operate
or possess a pot that bears the tag of the primary license
holder. It is unlawful for any person who is not the owner of
Dungeness crab pot gear to remove, damage. or otherwise

tamper with pot gear tags.

(18) Coastal - Registration and use of buoy brands
and colors,

(a) It is unlawful for any coastal Dungeness crab fishery
license holder to fish for crab unless the license holder has
registered the buoy brand and buoy color(s) to be used with

the license. A license holder shall be allowed to register with
the department only one. unique buoy brand and one buoy

color scheme per license. Persons holding more than one

license state shall register buoy color(s) for each license that

are distinctly different. The buoy color(s) shall be shown in
a color photograph.

(b) It is unlawful for a coastal Dungeness crab fishery
license holder to fish for crab using any other buoy brand or

Proposed

AMENDATOQRY SECTION (Amending Order 98-183, filed
9/4/98, effective 10/5/98)

WAC 220-52-043 Commercial crab fishery—Addi-
tional gear and license use requirements. (1) Commercial
gear limited to pots and ring nets. It shall be unlawful to
take or fish for crabs for commercial purposes except with
shellfish pots and ring nets.

(2) Commercial gear escape rings and ports defined.
It shall be unlawful to use or operate any shellfish pot gear in
the commercial Dungeness crab fishery unless such gear
meets the following requirements:

(a) Pot gear must have not less than two escape rings or
ports not less than 4-1/4 inches inside diameter.

(b) Escape rings or ports described above must be
located in the upper half of the trap.

(3) Puget Sound commercial gear tagging require-
ments.

In Puget Sound, all crab pots must have a durable, non-
biodegradable tag permanently and legibly marked with the
primary license owner’s name or license number, and tele-
phone number securely attached to the pot. If the tag informa-
tion is illegible, or if the tag is lost for any reason, the pot is
not in compliance with law.

(4) Puget Sound - Description of lawful buoys. All
buoys attached to commercial crab gear in Puget Sound
waters must consist of a durable material and remain floating
on the water’s surface when five pounds of weight is attached.
It is unlawful to use bleach or antifreeze bottles or any other
container as a float. All buoys fished under a single license
must be marked in a uniform manner using one buoy brand
number registered by the license holder with the department
and be of identical color or color combinations. No buoys
attached to commercial crab gear in Puget Sound may be both
red and white in color unless a minimum of thirty percent of
the surface of each buoy is also prominently marked with an
additional color or colors other than red or white, as the red
and white colors are reserved for personal use crab gear as
described in WAC 220-56-320 (1)(c).

(5) Commercial crab license requirements. In addition
to, and separate from, all requirements in this chapter that
govern the time, area, gear, and method for crab fishing, land-
ing, possession, or delivery of crabs, no commercial crab
fishing is allowed except when properly licensed. A person
may take, fish for, land, or deliver crabs for commercial pur-
poses in Washington or coastal waters only when the person
has the license required by statute, or when the person is a
properly designated alternative operator to a valid license.
For Puget Sound, a person must have a "Dungeness crab -
Puget Sound" fishery license provided by RCW 75.28.130.
For coastal waters, such person must have a "Dungeness crab
- Coastal” fishery license provided by RCW 75.28.130. To
use ring nets instead of or in addition to pots, then the lic-
ensee must also have the "Crab ring net - Puget Sound" or
"Crab ring net - non-Puget Sound” license in RCW
75.28.130. Qualifications for the limited entry licenses,
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requirements for designating vessels, and use of alternate
operators is provided by and controlled by chapters 75.28 and
7530 RCW.

(6) Maximum size for coastal crab pots. The maxi-
mum volume of a crab pot used to fish for or take Dungeness
crab from the waters provided for in WAC 220-52-040(12) is
thirteen cubic feet.

(7) Incidental catch may not be retained. It is unlawful
to retain salmon, food fish, or any shellfish other than octopus
that is taken incidental to any crab fishing.

WSR 00-14-038
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed June 30, 2000, 8:52 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
05-027.

Title of Rule: Commercial fishing rules.

Purpose: Open a coastal sardine fishery.

Statutory Authority for Adoption: Sections 7 and 137,
chapter 107, Laws of 2000.

Statute Being Implemented: Sections 7 and 137, chapter
107, Laws of 2000.

Summary: Provides for a coastal sardine fishery.

Reasons Supporting Proposal: In recent years sardines
have appeared off the coast of Washington in commercially
harvestable numbers. Oregon opened a fishery in 1999.

Name of Agency Personnel Responsible for Drafting:
Evan Jacoby, 1111 Washington Street, Olympia, 902-2930;
Implementation: Lew Atkins, 1111 Washington Street,
Olympia, 902-26561 [902-2651]; and Enforcement: Bruce
Bjork, 1111 Washington Street, Olympia, 902-2927.

Name of Proponent: Washington State Department of
Fish'and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Sardine fishing has not been allowed in coastal
waters because of low population levels. During the recent
El Nino, sardine levels started to increase. In 1999 Oregon
opened an experimental sardine fishery which took several
hundred tons of fish. Currently there are sufficient numbers
of sardines to allow for a trial emerging commercial fishery
off Washington. Although the prospect of colder waters may
result in sardines staying more southerly, a trial fishery with
at least half-time observer coverage will provide valuable
information on sardine abundance and tell if a sardine fishery
encounters salmon. Should significant salmon encounters
take place, the fishery will be closed.

Proposal Changes the Following Existing Rules:
Deletes unrealistic season.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.,

WSR 00-14-038

Small Business Economic Impact Statement

1. Description of Reporting, Recordkeeping, and Other
Compliance Measures Required by Proposal: The coastal
sardine permit has a logbook requirement.

2. Professional Services Required for Compliance:
None.

3. Costs of Compliance, Including Costs of Equipment,
Supplies, Labor and Increased Administrative Costs: There
is a minimal cost in keeping the logbook current. A person
who wants to participate in the fishery needs to buy an
emerging commercial fishery license ($185 resident; $295
nonresident).

4. Will Compliance Cause Businesses to Lose Sales or
Revenue? These rules provide for a fishery that was previ-
ously closed.

5. Comparison of Costs for the 10% of Businesses That
are the Largest Business Required to Comply with the Pro-
posed Rule: Costs are dependent on days fished. No compar-
ison information is available.

6. Steps Taken by Agency to Reduce the Costs of the
Rule on Small Businesses: This fishery was designed with
industry and processors.

7. Description of How the Agency Will Involve Small
Businesses in the Development of the Rule: Industry and
processors met to design the experimental fishery.

8. List of Industries Required to Comply with this Rule:
No one is required to participate in this fishery.

A copy of the statement may be obtained by writing to
Evan Jacoby, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2930, fax (360) 902-2942.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not hydraulics rules.

Hearing Location: Best Western Hotel, 15901 West
Valley Road, Tukwila, WA, on August 11-12, 2000, at 8:00
a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 25, 2000, TDD (360) 902-2207, or (360)
902-2226.

Submit Written Comments to: Evan Jacoby, 600 Capitol
Way North, Olympia, WA 98501, fax (360) 902-2942, by
August 10, 2000.

Date of Intended Adoption: August 11, 2000.

June 29, 2000

Evan Jacoby
Rules Coordinator

AMENDATORY SECTION (Amending Order 95-166, filed
11/8/95, effective 12/9/95)

WAC 220-33-060 Herring and anchovies. It is unlaw-
ful to fish for herring or anchovies in the lower Columbia
River for commercial purposes or to possess herring or
anchovies taken from those waters for commercial purposes,
except as provided in this section:

Gear

(1) Purse seine and lampara gear may be used to fish for
herring or anchovies if the cork line of the gear does not

Proposed
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exceed 1,400 feet in length and the mesh size of the gear is
not less than one-half inch stretch measure.

(2) It is unlawful to fish with purse seine or lampara gear
in the waters of the Columbia River if any part of the purse
seine or lampara is in waters that are less than 20 feet deep.

Licensing

(3)(a) A baitfish purse seine fishery license is a license
required to operate a gear provided for in this section and
allows the operator to retain anchovies.

(b) A herring purse seine fishery license is a license
required to operate a gear provided for in this section and
allows the operator to retain herring.

(c) A baitfish lampara fishery license is a license
required to operate a gear provided for in this section and
allows the operator to retain anchovies.

(d) A herring lampara fishery license is a license
required to operate a gear provided for in this section and
allows the operator to retain herring.

Fishing periods

(4) Purse seine and lampara gear may be used to fish for
herring or anchovies in SMCRA 1A 7 days per week from
January 1 through December 31 of each year.

General

(5) Species of fish other than herring or anchovies,
except shad and pilchard, taken in the operation of the purse
seine and lampara gear shall be returned immediately to the
water. Pilchard taken incidental to the herring and anchovy
fisheries provided for in this section may not exceed twenty-

five percent of the weight of any landing.

AMENDATORY SECTION (Amending Order 94-23, filed
5/19/94, effective 6/19/94)

WAC 220-44-020 Coastal baitfish gear. It is unlawful
to fish for or possess smelt, anchovies, candlefish, herring or
pilchard taken for commercial purposes from Marine Fish-
Shellfish Management and Catch Reporting Areas 58B, 59A,
59B, or 60A, except as provided for in this section.

(1)(a) It is unlawful to fish for or possess smelt taken for
commercial purposes except by hand net gear not exceeding
72 inches maximum frame width. It is unlawful to take smelt
for commercial purposes during weekly closed periods from
8:00 a.m. Friday to 8:00 a.m. Sunday.

(b) Licensing: A smelt dip bag net fishery license is the
license required to operate the gear provided for in this sec-
tion.

(¢) Incidental catch: It is lawful to retain only anchovies
and candlefish taken incidental to a lawful smelt fishery.

(2)(a) It is unlawful to fish for or possess candlefish or
anchovies taken for commercial purposes with any gear
except purse seine or lampara not exceeding 1,400 feet in
length nor having mesh size less than 1/2 inch, or dip bag net
not exceeding 72 inches maximum frame width.

(b) Licensing:
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(i) A baitfish lampara fishery license is the license
required to operate the lampara gear provided for in this sec-
tion.

(ii) A baitfish purse seine fishery license is the license
required to operate the purse seine gear provided for in this
section.

(iii) A smelt dip bag net fishery license is the license
required to operate the hand dip net gear provided for in this
section.

(c) Incidental catch: It is lawful to retain only shad and
pilchard taken incidental to a lawful anchovy or candlefish
fishery. Pilchard may not exceed twenty-five percent of the
weight of the landing. Any sturgeon must be released
unharmed.

(3)(a) It is unlawful to fish for or possess herring or pil-
chard taken for commercial purposes except as authorized by
permit issued by the director, except pilchard taken incidental
to candlefish and anchovy.

(b) Licensing:

(i) An emerging commercial fishery license is the license
for a permittee to fish for or retain pilchard.

(ii) Herring dip bag net, herring drag seine, herring gill
net, herring lampara or herring purse seine are the licenses for
a permittee to fish for or retain herring.

NEW SECTION

WAC 220-88C-010 Emerging commercial fishery—
Coastal pilchard fishery. The purpose of this chapter is to
establish the coastal pilchard fishery as an emerging commer-
cial fishery.

NEW SECTION

WAC 220-88C-020 Designation of the coastal pil-
chard fishery as an emerging commercial fishery. (1) The
director designates the coastal pilchard fishery as an emerg-
ing commercial fishery for which use of a vessel is required.
It is unlawful for any person to fish for, possess, or deliver
pilchard taken from Washington waters west of the Bonilla-
Tatoosh line or from the waters of the Exclusive Economic
Zone unless the fisher has a valid emerging commercial fish-
ery license and a valid coastal pilchard trial fishery permit, or
except as otherwise provided.

(2) After the effective date of this section, the following
fishery licenses may not be used to take pilchard from Wash-
ington waters west of the Bonilla-Tatoosh line or from the
waters of the Exclusive Economic Zone: Baitfish lampara;
baitfish purse seine; Columbia River smelt; food fish trawl—
non-Puget Sound; herring dip bag net; herring gill net; her-
ring lampara; herring purse seine; smelt dip bag net; smelt
gill net, except as provided for in chapter 220-44 WAC.

(3) After the effective date of this section, pilchard taken
from Washington waters west of the Bonilla-Tatoosh line or
from the waters of the Exclusive Economic Zone may not be
delivered into a Washington port under a nonlimited entry
delivery license, and may not be delivered under the licenses
provided for in RCW 75.28.125(2).
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NEW SECTION

WAC 220-88C-030 Eligibility to participate in the
coastal pilchard fishery. (1) All persons who are eligible to
purchase a commercial fishery license may obtain a coastal
pilchard trial fishery permit and purchase an emerging com-
mercial fishery license.

(2) Persons who violate the terms of the coastal pilchard
trial fishery permit will have the permit revoked, pursuant to
appeal rights under chapter 34.05 RCW, and will be ineligi-
ble to obtain a coastal pilchard trial fishery permit for the
remainder of the calendar year for which the emerging com-
mercial fishery license is valid.

WSR 00-14-041
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed June 30, 2000, 9:53 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
13-124.

Title of Rule: All rules relating to elevators and other
conveyances (chapters 296-81, 296-82, 296-84, 296-85, 296-
87, 296-89, 296-91, 296-93A, 296-94, 296-95, and 296-100
WACQ).

Purpose: Reviser’s note: The material contained in this filing

exceeded the page-count limitations of WAC 1-21-040 for appearance in this
issue of the Register. It will appear in the 00-16 issue of the Register.

Statutory Authority for Adoption: RCW 70.87.020,
70.87.030, 70.87.034, 70.87.120, 70.87.185, and 70.87.190.

Statute Being Implemented: Chapter 70.87 RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Rich Atkinson, Tumwater, (360) 902-6128; Implementation
and Enforcement: Patrick Woods, Tumwater, (360) 902-
6348.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules are exempt
from the small business economic impact statement require-

ments because the purpose of these rules is to: )
. Rewrite, reorganize, and combine all of the existing

rules relating to elevators and other conveyances in one
location and in a more usable format as directed in the
department's August 1997 rule review plan (in response
to the Governor's Executive Order 97-02 on regulatory
improvement) in order to make them easier to under-
stand;

. Make clarifying and housekeeping changes;

WSR 00-14-041

. Adopt either by reference or without material change
national consensus codes;
. Separate the requirements for inclined private resi-

dence conveyances for transporting people and prop-
erty into two parts - inclined private residence elevators
for transporting person(s) and inclined private resi-
dence elevators for transporting property in order to
clarify the differences and provide the appropriate level
of safety for the two different types of elevators;

. Implement requirements authorized by statute (e.g.
specified when inspections of private residence con-
veyances are performed and when they are not neces-
sary and implement a penalty structure for failure to
notify corrections on all conveyances); and

. Incorporate necessary policy (and current practice) into
rule as directed by the Governor's Executive Order 97-
02 on regulatory improvement.

RCW 34.05.328 does not apply to this rule adoption.
This rule making was a comprehensive clear rule write of all
the rules relating to elevators and other conveyances. The
purpose of this rule making is to:

. Rewrite, reorganize, and combine all of the existing
rules relating to elevators and other conveyances in one
location and in a more usable format as directed in the
department's August 1997 rule review plan (in response
to the Governor's Executive Order 97-02 on regulatory
improvement) in order to make them easier to under-

stand;

° Make clarifying and housekeeping changes;

. Adopt either by reference or without material change
national consensus codes;

. Separate the requirements for inclined private resi-

dence conveyances for transporting people and prop-
erty into two parts - inclined private residence elevators
for transporting person(s) and inclined private resi-
dence elevators for transporting property in order to
clarify the differences and provide the appropriate level
of safety for the two different types of elevators;

. Implement requirements authorized by statute (e.g.
specified when inspections of private residence con-
veyances are performed and when they are not neces-
sary and implement a penalty structure for failure to
notify corrections on all conveyances); and

. Incorporate necessary policy (and current practice) into
rule as directed by the Governor's Executive Order 97-
02 on regulatory improvement.

Significant rule-making criteria does not apply to these
rule changes because the exempt criteria outlined in RCW
34.05.328(5) was met.

Hearing Location: Department of Labor and Industries,
Tukwila Service Location, 12806 Gateway Drive, Tukwila,
WA 98168-1050, on September 5, 2000, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Josh
Swanson by September 1, 2000, at (360) 902-6411.

Submit Written Comments to: Josh Swanson, Specialty
Compliance Services Division, P.O. Box 44400, Olympia,
WA 98504-4400, swaj235@Ini.wa.gov, fax (360) 902-5292,
by September 12, 2000. Comments submitted by fax must be
ten pages or less.

Proposed

PROPOSED
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Date of Intended Adoption: October 20, 2000.
June 30, 2000
Gary Moore
Director
Reviser’s note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 00-16 issue of the Register.

WSR 00-14-044
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed June 30, 2000, 2:42 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
07-054.

Title of Rule: WAC 388-478-0075 and 388-478-0085.

Purpose: Implements the increased federal standards for
the federal poverty level, which was effective April 1, 2000.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.08.090, and 74.09.530.

Statute Being Implemented: Poverty guidelines updated
annually in the Federal Register under the authority of Sec-
tion 673(2) of the Omnibus Budget Reconciliation Act of
1981 (42 U.S.C. 9902(2)).

Summary: These amendments increase the .monthly
income standards for children, pregnant women and for peo-
ple participating in the Medicare cost-sharing programs.

Reasons Supporting Proposal: To amend state rules to
implement the increased standards for the federal poverty
level.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Joanie Scotson, Medical
Assistance Administration, Mailstop 45534, Olympia, WA
98504-5534, (360) 725-1330.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Section 673(2)
of the Omnibus Budget Reconciliation Act of 1981 (42
U.S.C. 9902(2)).

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule has
no impact on small businesses.

RCW 34.05.328 does not apply to this rule adoption.
RCW 34.05.328 (5)(b)(vii) exempts DSHS rules that apply to
medical eligibility.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 8, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper, DSHS Rules Coordinator, by July 28, 2000, phone
(360) 664-6094, TTY (360) 664-6178, e-mail coo-
pekd@dshs.wa.gov.

Proposed
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Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, DSHS Rules Coordinator, Rules and Policies
Assistance Unit, P.O. Box 45850, Olympia, WA 98504-
5850, fax (360) 664-6185, by August 8, 2000.

Date of Intended Adoption: Not sooner than August 9,
2000.

June 30, 2000
Edith M. Rice, Chief
Office of Legal Affairs

AMENDATORY SECTION (Amending WSR 99-19-005,
filed 9/3/99, effective 10/4/99)

WAC 388-478-0075 Medical programs—Monthly
income standards based on the federal poverty level
(FPL). (1) The department bases the income standard upon
the Federal Poverty Level (FPL) for the following medical
programs:

(a) Children’s health program ((i5)) up to one hundred
percent of FPL;

(b) Pregnant women’s program ((is)) up _to one hundred
eighty-five percent of FPL;

(c) Children’s categorically needy program ((is)) up to
two hundred percent of FPL; and

(d) The children’s health insurance program (CHIP)(G
effectiveJanuary+-2000;)) is over two hundred percent of
FPL but under two hundred fifty percent of FPL.

(2) Beginning April 1, ((3999)) 2000, the monthly FPL
standards are:

FAMILY 100% 185% 200% 250%
SIZE FPL FPL FPL FPL

1 $((689) H((FH)) H((H3H4) HEFHH)
696 1288 1392 1740

2 $(522)) $((F766)) H((H844)) 3((2365)
938 1735 1875 2344

3 $(H59)  3(ZH46)  H((Z3H4)  $((2892)
1180 2182 2359 2948

4 $(#392))  B(Z575))  $((ZFR4))  $((3486)
1421 2629 2842 3553

5 $((F62P)  3((36409))  $((3254)) $((4067)
1663 3076 3325 4157

6 $((#862))  $((3445)) $((3F24)) $((4655)
1905 3523 3809 4761

7 $(@69P)  H(E8F9)  H(4154) $((5242)
2146 3970 4292 3365

8 $((Z332)) $((43H4))  $((4664)) 3((5830)
2388 4417 4775 5969

9 $(2567) $((4H49) $((3134) 3((64P)
2630 4864 5259 6573

10 3((2862)) S$((5184)) 3((5664)) $((7965))
2871 3312 5742 7178

Add to the ten person standard for each person over ten:

$(@35) 3(435) $(479) $((589))

242 448 484 605



Washington State Register, Issue 00-14

(3) There are no resource limits for the programs under
this section.

AMENDATORY SECTION (Amending WSR 99-19-005,
filed 9/3/99, effective 10/4/99)

WAC 388-478-0085 Medicare cost sharing pro-
grams—Monthly income and countable resources stan-
dards. (1) The qualified Medicare beneficiary (QMB) pro-
gram income standard is up to one hundred percent of the
Federal Poverty Level (FPL). Beginning April 1, ((4899))
2000, the QMB program’s income standards are:

$ ((689) 696
$((922)) 238

(a) One person
(b) Two persons

(2) The special low-income Medicare beneficiary
(SLMB) program income standard is over one hundred per-
cent of FPL, but under one hundred twenty percent of FPL.
Beginning April 1, ((3999)) 2000, the SLMB program’s
income standards are:

Minimum Maximum

(a) One person $ ((687-61)) $ ((824)) 835
696.01

(b) Two persons $(©92264)) §((FH66)) 1125
938.01

(3) The expanded special low-income Medicare benefi-
ciary (ESLMB) program income standard is over one hun-
dred twenty percent of FPL, but under one hundred
thirty-five percent of FPL. Beginning April 1, (4999)) 2000,
the ESLMB program’s income standards are:

Minimum Maximum

(a) One person $ (824-64)) $ ((92%)) 940
835.01

(b) Two persons $ (HO6:81)) $((3245)) 1266
1125.01

(4) The qualified disabled working individual (QDWI)

program income standard is ((standard-is-based-upon)) up to
two hundred percent of FPL. Beginning April 1, ((3999))

2000, the QDWI program’s income standards are:

$ ((#374)) 1392
$ ((4844)) 1875

(5) The qualified individual (QI) program income stan-
dard is over one hundred thirty-five percent of FPL, but under
one hundred seventy-five percent of FPL. Beginning April 1,
((3999)) 2000, the QI program’s income standards are:

(a) One person
(b) Two persons

Minimum Maximum

(a) One person $ ((92764)) $(([H262)) 1218
940.01

(b) Two persons $((245:01) $(3643)) 1641
1266.01

(6) The resource standard for the Medicare cost sharing
programs in this section is:

WSR 00-14-045

$4000
$ 6000

(a) One person
(b) Two persons

WSR 00-14-045
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 30, 2000, 2:43 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
03-011.

Title of Rule: New WAC 388-556-0100 Chemical
dependency treatment services and repealing WAC 388-86-
300 Chemical dependency outpatient services.

Purpose: Medical Assistance Administration is estab-
lishing new chapters in WAC in order to concentrate most of
the agency’s rules in one area of Title 388 WAC. This rule is
being moved into a new WAC section and the current WAC
is being repealed. The limitation on the maximum number of
treatment hours allowed a client in a two-year period has
been eliminated. The proposed new rule has also been
rewritten to meet the clear writing standards in the Gover-
nor’s Executive Order 97-02.

Statutory Authority for Adoption:
74.09.035, 74.50.055.

Statute Being Implemented: RCW 74.09.035, 74.50.-
05s.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Kevin Sullivan, 925 Plum
Street, P.O. Box 45533, Olympia, WA 98504-5533, (360)
725-1344.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: Most
of the restrictions of the current rule have been eliminated;
the location of the rule in WAC has changed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not affect
small businesses.

RCW 34.05.328 does not apply to this rule adoption.
This rule does not meet the definition of a "significant legis-
lative rule.”

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 8, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper, DSHS Rules Coordinator, by July 27, 2000, phone
(360) 664-6094, TTY (360) 664-6178, e-mail coo-
pekd @dshs.wa.gov.

RCW 74.08.090,

Proposed

PROPOSED
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Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by July 27, 2000.

Date of Intended Adoption: Not sooner than August 9,
2000.

June 22, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

NEW SECTION

WAC 388-556-0100 Chemical dependency treatment
services. The department covers chemical dependency treat-
ment services, as defined in chapter 388-805 WAC, for Med-
icaid and children’s health clients. Coverage is limited to ser-
vices performed by providers defined in WAC 388-502-
0010.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-86-300 Chemical dependency outpa-

tient services.

WSR 00-14-062
PROPOSED RULES
DEPARTMENT OF HEALTH
(Nursing Care Quality Assurance Commission)
[Filed July 5, 2000, 8:56 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
23-071.

Title of Rule: WAC 246-840-700 Standards of conduct
or practice for nurses, 246-840-705 Functions of registered
nurse and licensed practical nurse practice, 246-840-710 Vio-
lations of standards of nursing conduct or practice, and 246-
840-715 Standards/competencies.

Purpose: To protect the public by requiring nurses to
adhere to standards of competency and delineation of viola-
tions of the practice standards for nurses.

Other Identifying Information: The primary components
identified in WAC 246-840-715 Standards/competencies are
combined into WAC 246-840-700, thereby eliminating the
need for WAC 246-840-715.

Statutory Authority for Adoption: Chapter 18.79 RCW.

Statute Being Implemented: Chapter 18.79 RCW.

Summary: The proposal clarifies the scope of practice
standards for registered nurses and licensed practical nurses
by combining the standards and competencies for nurses into
one rule, WAC 246-840-700 and repealing a redundant rule,
WAC 246-840-715. The revisions to WAC 246-840-705 add
a description of the functions of the registered nurse. WAC
246-840-710 uniformly outlines RN and LPN violations of
nursing standards.

Proposed
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Reasons Supporting Proposal: The restructuring of the
rules provide clearer guidance to nurses about the scope of
practice requirements and a consistent description of the vio-
lations of the practice standards.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jeanne Vincent, 1300
S.E. Quince, Olympia, WA 98504, (360) 236-4725.

Name of Proponent: Department of Health, Health Pro-
fessions Quality Assurance Division, Nursing Care Quality
Assurance Commission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule revisions are intended to eliminate redun-
dancies in the current WACs. The reformatting of the stan-
dards of practice will enable the practitioner to examine the
differences in the scope of practice for registered nurses and
licensed practical nurses in the context of the nursing process.
Combining the LPN competencies under one rule which
describes nursing standards will clarify the expectations and
streamline the chapter. By expanding the rule related to the
functions of a nurse to include a description of the RN func-
tion will make the section consistent with the table format to
enable side-by-side comparison of the RN and LPN func-
tions. The revised rule relating to violations of the nursing
standards help simplify the requirements and to apply the
same language to both the RN and LPN.

Proposal Changes the Following Existing Rules: The
primary change to WAC 246-840-700 is the format in which
the standards are described and expressed. The LPN compe-
tencies in WAC 246-840-715 are modified and reordered into
the "700" rule. WAC 246-840-715 is repealed as a result.
WAC 246-840-705 adds the function of the RN and again
expresses the functions in a table format to allow side-by-side
comparison. WAC 246-840-710 describes violations of the
standards uniformly for both RN and LPN practice, thereby
eliminating differences in violations for RN and LPN prac-
tice.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

In preparing this small business economic impact state-
ment (SBEIS), the department used SIC code 809 Miscella-
neous Health & Allied Services, Not Elsewhere Classified
which has a minor impact threshold of $53.00. The estimated
cost to health care practitioners for amending these rules is
zero.

Therefore, there is no disproportionate cost for small
businesses.

A copy of the statement may be obtained by writing to
Department of Health, Nursing Care Quality Assurance
Commission, P.O. Box 47864, Olympia, WA 98504-7864,
phone (360) 236-4712, fax (360) 236-4738.

RCW 34.05.328 applies to this rule adoption. Violators
will be subject to penalty or sanction.

Hearing Location:  Cavanaugh’s Yakima Center,
Yakima, Washington, on September 8, 2000, at 10:00 a.m.
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Assistance for Persons with Disabilities: Contact Kris
McLaughlin by September 5, 2000, TDD (360) 664-0064, or
(360) 236-4713.

Submit Written Comments to: Jeanne Vincent, P.O. Box
47864, Olympia, WA 98504-7864, fax (360) 236-4738, by
August 25, 2000.

Date of Intended Adoption: September 8, 2000.

June 21, 2000

Paula R. Meyer, RN, MSN
Executive Director

AMENDATORY SECTION (Amending WSR 97-13-100,
filed 6/18/97, effective 7/19/97)

WAC 246-840-700 Standards of nursing conduct or
practice. (1) The purpose of defining standards of nursing
conduct or practice through WAC 246-840-700 and 246-840-
710 is to identify responsibilities of the nurse in health care
settings and as provided in the Nursing Practice Act, chapter
18.79 RCW. Violation of these standards may be grounds for
disciplinary action ((pursuastte)) under chapter 18.130
RCW. Each individual, upon entering the practice of nursing,
assumes a measure of responsibility and public trust and the

corresponding obligation to adhere to the standards of nurs-

ing practice. ((Fhe-nurse-shall-berespensible-and-accountable
for-the-quatity-of nursing eare-givento-ehents:)) This respon-

sibility cannot be avoided by accepting the orders or direc-
tions of another person. The standards of nursing conduct or
practice include, but are not limited to the following((:

[57]
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teney-as-expressed--WAC246-840-H57));
(2) The nursing process is defined as a systematic prob-
lem_solving approach to nursing care which has the goal of

facilitating an optimal level of functioning for the client, rec-
ognizing diversity. It consists of assessment and planning,

intervention and evaluation with each phase building upon
the preceding phases.

{b) Licensed Practical
Nurse:

Minimum standards
expected of licensed practi-
cal nurses include the fol-
lowing:

(i) Standard I - The practi-

cal nurse assists in imple-

(a) Registered Nurse:

Minimum standards
expected of registered
nurses include the follow-
(i) Standard I Initiating
the Nursing Process:

(A) Assessment: The regis-

tered nurse shall collect and
analyze pertinent gbjective

Proposed

menting the nursing process.
{(A) Assessment - The
licensed practical nurse

[58]
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and subjective data regard-
ing the health status of the
client.

(B) The registered nurse

shall plan nursing care
which will assist the client
to maintain or return to a
state of health or will sup-
port a dignified death,

C 1 ; The
registered nurse shall imple-
ment the plan of care by ini-
tiating nursing interventions
through giving direct care
and/or assisting with care.

(D) Evaluation: The regis-

tered nurse evaluates the

makes basic observations

gathers data and assists in
identification of needs and
problems relevant to the cli-
ent. Collects specific data as

directed and identifies major
deviation from normal.

(B) Planning - The licensed

practical nurse contributes
to the development of
approaches to meet the
needs of clients and fami-

lies. Develops client care
plans utilizing a standard-
ized nursing care plan and

for care.

C I ntation - The
licensed practical nurse car-
ries out planned approaches
to client care; performs
common therapeutic nursing
techniques and documents
care provided in the essen-

tial client record.
(D) Evaluation - Utilizing a

standard plan for nursing

responses of individuals to
nursing interventions and is

responsible for the analysis
and modification of the

care, the licensed practical
nurse appraises the effec-
tiveness of client care.
Assists with adjustments in

nursing care plan.

ii ndard I1 ion
nd Supervision: The reg-

care and reports outcome of
care.

(11) Standard II. Under

direction, the practical nurse

istered nurse is accountable
for the safety of clients
receiving nursing service
by:

(A) Delegating selected
nursing functions to others
in accordance with their
education, credentials, and

demonstrated competence
as provided by WAC 246-

is responsible and account-
able for own actions by
using common_techniques
of problem solving and deci-
sion making to plan and
organize own assignment.
Problem solving and deci-
sion making include utiliza-
tion of available resources to
secure a desired result. The

840-010(10).
(B) Supervising others to
whom he/she has delegated

nursing functions as pro-
vided by WAC 246-840-

licensed practical nurse may
withhold or modify client
care which has been autho-

rized by an appropriate
health care provider, only

010(10).

after receiving directions
from an appropriate person,
unless in a life threatening
situation,




{C) Differentiating delega-
tion activities in community

care settings as provided by
WAC 246-840-900.

(iii) Standard ITII Health

Teaching. The registered
nurse assesses learning

needs for patients, develops

Washington State Register, Issue 00-14

(A) The practical purse may

delegate selected nursing
tasks to others in accordance
with their education, creden-
tials and competence.

(B) In community care set-
tings, the practical nurse
may delegate only personal
care tasks to qualified care

givers.
(ii1) Standard IIY Health

Teaching. The practical
nurse assists in health teach-

ing of clients and provides

. plans to meet those learning

needs, implements the learn-
ing plan and evaluates the

routine health information

and instruction recognizing
individual differences.

Health teaching is defined as
facilitating learning and

instructing clients and sig-
nificant others in preventive

and therapeutic measures.

(3) The following standards applv to registered
nurses and licensed practical nurses:

(a) The registered nurse_and licensed practical nurse
shall communicate significant changes in the client’s status to
appropriate members of the health care team. This communi-
cation shall take place in a time period consistent with the cli-
ent’s need for care. Communication is defined as a process by
which information is exchanged between individuals through
a common system of speech. symbols, signs, or behaviors
that serves as both a means of gathering information and of
influencing the behavior, actions, attitudes, and feelings of
others.

(b) The registered nurse and licensed practical nurse
shall document. on essential client records, the nursing care
given and the client’s response to that care.

outcome.

(c) The registered nurse and licensed practical nurse act
as client advocates in health majntenance and clinical care.

(4) Other responsibilities:

(a) The registered nurse and the licensed practical nurse
shall have knowledge and understanding of the laws and
rules regulating nursing and shall function within the legal
scope of nursing practice.

(b) The registered nurse and the licensed practical nurse

shall be responsible and accountable for their practice based
on and limited to the scope of her/his education, demon-
strated competence, and nursing experience.

(c) The registered nurse and the licensed practical nurse
shall obtain instruction, supervision, and consultation as nec-
essary before implementing new or unfamiliar techniques or
practices.

(d) The registered nurse and the licensed practical nurse
shall be responsible for maintaining current knowledge in
his/her field of practice.

(59]
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(e) The registered nurse and the licensed practical nurse
shall conduct nursing practice without discrimination.

(D) The registered nurse and the licensed practical nurse
shall respect the client’s right to privacy by protecting confi-
dentjal information and shall not use confidential health care
information for other than legitimate patient care purposes or
as otherwise provided in the Health Care Information Act,
chapter 70.02 RCW.

(g) The registered nurse and the licensed practical nurse

shall make mandatory reports to the Nursing Care Quality

Assurance Commission concerning unsafe or unprofessional
conduct as required in WAC 246-840-730.

AMENDATORY SECTION (Amending WSR 97-13-100,
filed 6/18/97, effective 7/19/97)

WAC 246-840-705 Functions of a registered nurse

and a licensed practical nurse. ((A-licensed-practical-nurse
: hod ] . ¢ the-Washi

(1) Registered Nurses:

The registered nurse per-
forms acts that require sub-
stantial knowledge, judg-
ment and skill based on the

(2) Licensed Practical

Nurses:

The licensed practical nurse
performs services requiring

knowledge, skill and judg-
ment necessary for carrying

principles of biological,

out selected aspects of the

physiological, behavioral,
and sociological sciences.

designated nursing regimen
under the direction and

Such acts are grounded in
the elements of the nursing

supervision of the registered

nurse, advanced registered
nurse

Proposed

PROPOSED
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process which include the
observation, assessment,

analysis, diagnosis, plan-
ning, implementation and
evaluation of nursing care
and heaith teaching in the
maintenance of health or
prevention of illness of oth-
ers and the support of a dig-

nified death. The registered

nurse using specialized
knowledge can perform the

activities of administration,

Washington State Register, Issue 00-14

practitioner, licensed physi-
cian and surgeon, dentist,
osteopathic physician and
surgeon, naturopathic physi-
cian, physician assistant,
osleopathic physician assis-
tant, and podiatric physician
and surgeon. The licensed

practical nurse recognizes
and is able to meet the basic

needs of the client, and gives
nursing care under the direc-
tion_and supervision, to cli-

supervision. delegation and

evaluation of nursing prac-
tice.

ents in routine nursing situ-

ations.

A routine nursing situation
is one that is relatively free

of complexity. The clinical
and behavioral state of the

client is relatively stable and
requires care based upon a
comparatively fixed and
limited body of knowledge.

In complex nursing care sit-

uations the licensed practi-
cal nurse functions as an

assistant to the registered
nurse and facilitates client

care by carrying out selected
aspects of the designated

revises the plan and delivery

of nursing care.
The registered nurse func-
tions in a dependent role

when under the direction of

an advanced registered
nurse practitioner, licensed
physician and surgeon, den-
tist, osteopathic physician
and surgeon, physician
assistant, osteopathic physi-
cian assistant, podiatric phy-
sician and surgeon, and
naturopathic physician, and

executing a medical regi-
men.

AMENDATORY SECTION (Amending WSR 97-13-100,

osteopathic physician assis-
tant. podiatric physician and
surgeon, and naturopathic
physician and performs del-
egated elements of the nurs-
ing process.

These functions of practical

nursing create a distinct
occupation within the pro-

fession of nursing. In the

basic program of practical
nursing education, the
emphasis is on direct client
care. With additional prepa-
ration, through continuing
education and practice the
licensed practical nurse pre-
pares to assume progres-
sively more complex nurs-

ing responsibilities while
under the direction and

supervision of the health
care professionals listed in
RCW 18.79.270.

This shall not be construed

as authorizing an indepen-
dent role for the . PN.

filed 6/18/97, effective 7/19/97)

WAC 246-840-710 Violations of standards of nursing

conduct or practice. (ThefeHewingwill-serve-as-a—guide-

nursing regimen to assist the
registered nurse in the per-

3 rses: 4) Li ical H actice-ay-be-groun

Nurses: BEHOR Wit TEge e PrAcHECRUISIEPUSY
The registered nurse func- The licensed practical nurse ehapter18-130-REW-—Such-conduct-orpractice-includessbut
tions in an jndependent functions in an interdepen- is-rot-limited-to-the-following:

role when utilizing unique
skills, knowledge and judg-
ment based on the biopsy-
chosocial sciences to meet

the complex needs of the cli-
ent.

In an interdependent role

as a member of a healthcare
team, the registered nurse
functions to coordinate and
evaluate the care of the cli-
ent and independently

Proposed

formance of nursing care.

dent role to deliver care as
directed and revises care
plans in collaboration with
the registered nurse.

The licensed practical nurse
functions in a dependent
role when under the direc-
tion of a registered nurse,
advanced registered nurse
practitioner, licensed physi-
cian and surgeon, dentist,
osteopathic physician and

surgeon, physician assistant,
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- e o erime—involvi hesical
sexual-abuserelatingto-the-practiee-ofnursing:)) The follow-

ing conduct may subject a nurse to disciplinary action under

the Uniform Disciplinary Act, chapter 18.130 RCW:
(1) Engaging in conduct described in RCW 18.]130.180.
(2) Failure to adhere to the standards enumerated in
WAC 246-840-700 which may include, but are not limited to:
(a) Failing to assess and evaluate a client’s status or fail-
ing to institute nursing intervention as required by the client’s
condition.
(b) Willfully or repeatedly failing to report or document
a client’s symptoms, responses, progress, medication, or

WSR 00-14-062

entries and/or making false entries in employer or employee
records or client records pertaining to the giving of medica-
tion, treatments. or other nursing care.
(d) Willfully or repeatedly failing to administer medica-
tions and/or treatments in accordance with nursing standards.
(e) Willfully or repeatedly failing to follow the policy
and procedure for the wastage of medications where the nurse

is employed or working.
(N Nurses shall not sign any record attesting to the wast-

age of controlled substances unless the wastage was person-

ally witnessed.
(g) Willfully causing or contributing to physical or emo-

tional abuse to the client,
(h) Engaging in sexual misconduct with a client as
defined in WAC 246-840-740.

(i) Failure to protect clients from unsafe practices or con-

ditions, abusive acts. and neglect.
(3) Failure to adhere to the standards enumerated in

WAC 246-840-700(2) which may include:

(a) Delegating nursing care function or responsibilities
to a person who the nurse knows or has reason to know lacks
the ability or knowledge to perform the function or responsi-
bility, or delegating to unlicensed persons those functions or
responsibilities the nurse knows or has reason to know are to
be performed only by licensed persons. This section should
not be construed as prohibiting delegation to family members
and other caregivers exempted by RCW 18.79.040(3).
18.79.050. 18.79.060 or 18.79.240.

(b) Failure to supervise those to whom nursing activities
have been delegated. Such supervision shall be adequate to
prevent an unrcasonable risk of harm to clients.

(4)(a) Performing or attempting to perform nursing tech-
niques and/or procedures for which the nurse lacks the appro-
priate knowledge, experience. and education and/or failing to
obtain instruction, supervision and/or consultation for client
safety.

(b) Violating the confidentiality of information or
knowledge concerning_the client, except where required by
law or for the protection of the client.

(c) Writing prescriptions for drugs unless authorized to
do so by the commission.

(5) Other violations:

(a) Appropriating for personal use medication, supplies.

equipment,. or personal items of the client, agency, or institu-
tion. Nor shall the nurse solicit or borrow money. materials

or_property from clients.

(b) Practicing nursing while affected by alcohol or drugs,
or by a mental, physical or emotional condition to the extent
that there is an undue risk that he or she, as a nurse. would
cause harm to him_or herself or other persons.

(c) Willfully abandoning clients by leaving a nursing
assignment, when continued nursing care is required by the
condition of the client(s), without transferring responsibilities

to appropriate personnel or caregiver.
(d) Conviction of a crime involving physical abuse or
sexual abuse relating to the practice of nursing.

other nursing care accurately and/or intelligibly.
(c) Willfully or repeatedly failing to make entries, alter-
ing entries, destroying entries, making incorrect or illegible

(e) Failure to make mandatory reports to the Nursing

Care Quality Assurance Commission concerning unsafe or
unprofessional conduct as required in WAC 246-840-730.

Proposed

PROPOSED
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Other:

6) The nurse shall only practice nursing in the state of
Washington with a current Washington license.

(7) The licensed nurse shall not permit his or her license
to be used by another person.

(8) The nurse sha]l have knowledge of the statutes and
rules governing nursing practice and shall function within the
legal scope of nursing practice.

(9) The nurse shall not aid, abet or assist any other per-
son in violating or circumventing the laws or rules pertaining
to the conduct and practice of licensed practical nursing.

(10) The nurse shall not disclose the contents of any
licensing examination or solicit. accept or compile informa-

tion regarding the contents of any examination before. during

or after its administration.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-840-715 Standards/competencies.

WSR 00-14-063
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed July 5, 2000, 8:57 a.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
20-035.

Title of Rule: Chapter 246-130 WAC, Human immuno-
deficiency virus (HIV) early intervention program.

Purpose: The HIV early intervention program helps eli-
gible persons with HIV infection in Washington state pay for
prescription medications and other services to treat HIV
infection. Chapter 246-130 WAC identifies the services the
program offers, how the department decides what services to
offer, how clients may access the services, how providers are
reimbursed, and how the public may provide input.

Statutory Authority for Adoption: RCW 43.70.040.

Statute Being Implemented: RCW 43.70.120.

Summary: The changes the department is proposing for
chapter 246-130 WAC are intended to make the rules more
user-friendly and clarify the program’s policies and proce-
dures.

Reasons Supporting Proposal: The HIV client services
program receives a substantial amount of funding from the
federal government, and the provisions of chapter 246-130
WAC help clarify that the program has sufficient legal basis
and programmatic infrastructure necessary to use those
funds.

Name of Agency Personnel Responsible for Drafting:
Pamela J. Hayes, Box 47844, Olympia, WA 98504-7844,
(360) 236-3402; Implementation and Enforcement: Raleigh
Watts, Box 47841, Olympia, WA 98504-7841, (360) 236-
3477.

Proposed
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Name of Proponent: Washington State Department of
Health, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The changes that the department is proposing for
chapter 246-130 WAC are intended to make the chapter more
user-friendly and to clarify the program’s policies and proce-
dures. The proposed amendments will help Washington state
residents who are infected with HIV understand what ser-
vices the Department of Health offers and how they can
access them. The chapter was last amended in 1995 and since
that time the program’s enrollment and use of resources has
grown considerably. The proposed amendment to chapter
246-130 WAC identifies what services the HIV client ser-
vices program offers, and how it makes programmatic deci-
sions regarding the provision of those services. Finally, the
existing rule language is fairly broad and much of it contains
legalistic phrasing that is difficult for people to follow. The
proposed language is clearer and easier to comprehend. Also,
it provides more complete program information that helps the
reader understand more about how the program operates and
how the public can access more information.

Proposal Changes the Following Existing Rules: One of
the critical areas in which it provides more clarity is the sec-
tion that defines who is eligible for the program (WAC 246-
130-040). The additional detail describes how the program
makes eligibility decisions and reinforces the public’s ability
to affect those decisions. As with other eligibility criteria, the
proposed changes stress that the public has the opportunity to
affect financial eligibility rules. Another section in which the
department proposes to add clarifying detail is WAC 246-
130-030, which describes how the HIV client services pro-
gram interacts with the medical providers who are contracted
with the program to provide services for its clients. The pro-
posed changes add detail that informs providers what they
must do to receive payment for their services, and stresses
that the contract between the department and the providers
defines the legal relationship that allows the agency to reim-
burse them for their services.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Background: In response to Executive Order 97-02 on
regulatory improvement, the Department of Health created a
four-year schedule to review all of its rules and the rules of
the State Board of Health. The purpose of the review is to
ensure that the rules are necessary, effective, reasonable,
clear, and do not conflict with other rules that govern the
same or similar activities. Consistent with the department’s
rule review plan, in late 1999 the HIV client services program
began its review of chapter 246-130 WAC, Human immuno-
deficiency virus (HIV) infection interventions, to determine
what changes the department should make to the chapter to
achieve the goals of the executive order on regulatory
improvement.

RCW 43.70.040 describes the general- rule-making
authority of the secretary of the Department of Health. The



Washington State Register, Issue 00-14

purpose of the statute is to allow the secretary to adopt rules
that protect public health. RCW 43.70.120 requires the
Department of Health to adopt rules that are necessary to
allow the department to receive federal funds. The HIV cli-
ent services program receives a substantial amount of fund-
ing from the federal government, and the provisions of chap-
ter 246-130 WAC help clarify that the program has sufficient
legal basis and programmatic infrastructure necessary to
receive those funds.

The changes that the department is proposing to make to
chapter 246-130 WAC are intended to make the chapter more
user-friendly and to clarify the program’s existing policies
and procedures. The proposed amendments will help Wash-
ington state residents who are HIV positive understand what
services the Department of Health offers and how they can
access them. The chapter was last amended in 1995 and since
that time the program’s enrollment and use of resources has
grown considerably. The proposed amendment to chapter
246-130 WAC will help Washington state residents under-
stand what services the HIV client services program offers,
and how it makes programmatic decisions regarding the pro-
vision of those services.

Small Business Economic Impact Statements: Pursu-
ant to requirements of the Regulatory Fairness Act (act), state
agencies must prepare a small business economic impact
statement (SBEIS) prior to proposing a new regulation. The
impetus for this legislation was a concern that regulatory
mandates could "...threaten the very existence of some small
businesses” (RCW 19.85.011). The act defines a small busi-
ness as "any business entity, including a sole proprietorship,
corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that
has the purpose of making a profit, and that has fifty or fewer
employees" (RCW 19.85.020).

The Department of Health prepared this SBEIS as
required by the Regulatory Fairness Act. The department
used the following process to determine whether the act man-
dates that the proposed rule include regulatory relief for small
businesses.

Step 1 Determine the categories of businesses
affected by the proposed regulations.

Step 11 Determine the employment profile for each
business category.

Step III Determine the "more than minor" cost thresh-
old.

Step IV Determine whether the estimated cost
exceeds the "more than minor" cost threshold
for each category of business.

Step V Determine whether the proposed regulation
imposes a disproportionate cost burden on
small businesses. _

Step VI Determine whether regulatory relief is legal
and feasible.

Step VII Describe the regulatory relief provided to
small businesses.

Step VIII  Miscellaneous SBEIS requirements.

WSR 00-14-063

This process need not result in the provision of regula-
tory relief. At several steps along this process the department
could determine that regulatory relief is not warranted or
even that an SBEIS is not necessary. For example, if in Step
11 all businesses found within an industrial category had more
(or less) than fifty employees, the regulation could not, by
definition, disproportionately affect small businesses. Such a
finding would obviate the need to provide regulatory relief.
Or, if the cost to businesses determined in Step IV were
below the "more than minor” cost threshold, then, by law, an
SBEIS is not required. Similarly, the department could deter-
mine that it could not legally provide regulatory relief in Step
VI

Step I: What businesses are affected by the proposed
regulation? The businesses affected by the proposed regula-
tion are health care providers contracted by the department to
supply pharmaceutical, medical, dental or laboratory services
to clients of the early intervention program (EIP). These
businesses are represented by the following SIC codes: 591
= pharmaceutical; 805 = medical; 802 = dental; and 807 =
laboratory.

Step II: What is the employment profile of businesses
affected by the proposed regulation? The health care pro-
viders affected by the proposed revision are both small and
large. For the purposes of this analysis the department will
consider the costs to two categories of provider businesses:
0-49 employees (small) and over 50 (large).

Step ITi: What are the "more than minor" cost
thresholds for businesses affected by the proposed regula-
tion? An SBEIS is required whenever a regulation imposes
"more than minor" costs on a regulated business. The "more
than minor” thresholds were developed by the Washington
State Business Assistance Center (Department of Commu-
nity, Trade and Economic Development) and the amount is
dependent on a business’ SIC code. The threshold for SIC
codes in the three digit 591 and 805 categories are $50; for
802 the threshold is $170, and for 807 the threshold is $300.
For ease of analysis the department will consider anything
over $50 as the threshold for "more than minor” costs for all
the codes.

Step 1V: Do the costs imposed by the proposed rule
exceed the "more than minor" cost threshold? The pro-
posed regulations do not impose any new costs and therefore
do not exceed the "more than minor" thresholds. The revi-
sions only clarify how the department will provide reim-
bursement to contracted providers. The proposed changes to
chapter 246-130 WAC do not result in additional costs to
HIV positive individuals, members of the affected commu-
nity, or contracted medical service providers. The revision
more clearly describes the services offered and the criteria
that it uses to determine program eligibility. The department
and members of the affected community who developed the
draft amendment worked hard to ensure that the proposed
changes capture and describe in WAC the manner in which
the HIV client services program should operate. The intent
of amending the chapter is to make it clearer and easier to
use, not to make programmatic changes that affect critical
items such as cost or program-provider relationships.

Proposed

PROPOSED
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The current WAC has a broad statement that says the
department will reimburse contracted providers for services
they provide to eligible clients and that the department will
produce a schedule of reimbursement for covered services.
The following are examples of clarification of the depart-
ment’s relationship with providers in the proposed WAC.
WAC 246-130-030 answers the question of how the depart-
ment pays providers. It states the department will pay con-
tracted providers for covered services, and that the providers
must bill within one hundred eighty days from the date of ser-
vice. Subsection (3) says that payment depends upon avail-
ability of funds, and that the department will provide written
notice to clients and providers before it reduces its schedule
of covered services. Subsection (4) says that must use con-
tractual procedures to solve disputes. Subsection (5) requires
providers to bill according to the terms of their contracts, and
subsection (6) defines the department as the payer of last
resort.

Step V: Does the proposed regulation impose a dis-
proportionate cost burden on small businesses? The pro-

-posed regulation does not impose a disproportionate cost bur-

den on small business because there is no change in cost bur-
den to either small or large businesses. The cost of
contracting with the department under the WAC revision is
unchanged and will be the same, no matter the size of the
operation.

Step VI: Is regulatory relief for small businesses nec-
essary, legal and feasible? There is no need for regulatory
relief for small businesses because the proposed revision
does not impose a disproportionate cost burden on small
businesses.

Step VII: Miscellaneous SBEIS requirements: How
did the department involve affected businesses and other
interested parties in the development of the rule? The
department solicited stakeholder input from the beginning of
the revision process. The Early Intervention Program Steer-
ing Committee participated in the initial review that deter-
mined that the existing rule was basically sound, that it did
not require major changes, but that it would be useful to
amend the chapter to make it easier to understand and use.
The steering committee includes a pharmacist from a large
employer, and physician from a large employer, and repre-
sentatives from not-for-profit agencies. In addition, drafts of
the proposed revision have been sent to a large mailing list of
"interested persons” that includes some businesses affected
by the rules such as pharmaceutical companies and health
consultants. The CR-102 will be mailed to all contracted
medical and dental providers.

A copy of the statement may be obtained by writing to
Raleigh Watts, P.O. Box 47841, Olympia, WA 98504-7841
or raleigh.watts@doh.wa.gov, phone (360) 236-3477, fax
(360) 664-2216.

RCW 34.05.328 applies to this rule adoption. DOH staff
reviewed the revisions to the existing WAC and determined
that it meets the definition of a "significant legislative rule.”
Therefore, we analyzed the probable costs and benefits of the
revisions, taking into account both the qualitative and quanti-
tative benefits and costs. The analysis revealed that no new

Proposed
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costs will be imposed, existing costs will not be increased,
and benefits to businesses will not be decreased.

Hearing Location: WestCoast SeaTac Hotel, Seattle
Room, 18415 Int’l Boulevard (Pacific Highway South),
SeaTac, WA, on August 21, 2000, at 11:00 a.m.

Assistance for Persons with Disabilities:  Contact
Raleigh Watts (raleigh.watts@doh.wa.gov) by August 10,
2000, TDD (800) 833-6388, or (360) 236-3477.

Submit Written Comments to: Raleigh Watts, HIV Cli-
ent Services, P.O. Box 47841, Olympia, WA 98504-7841,
fax (360) 664-2216, by August 21, 2000.

Date of Intended Adoption: August 30, 2000.

June 29, 2000
M. C. Selecky

Secretary

AMENDATORY SECTION (Amending WSR 95-23-018,
filed 11/7/95, effective 12/8/95)

WAC 246-130-001 ((Purpese:)) What is the HIV
early intervention program? ((Fhe-departmentshath-admin-
isterfederal-and-state-funds-appropriated-to-assist-eligible

viees:)) The early intervention program provides treatment of
HIV infection to eligible clients based on available funds.
The department provides these early intervention services to
improve the public health by treating people living with HIV.
its complications, and side effects of HIV treatment, and in
order to decrease the risk of clients with HIV infecting others.
Information on how to contact this program is in WAC 246-
130-090.

AMENDATORY SECTION (Amending WSR 95-23-018,
filed 11/7/95, effective 12/8/95)

WAC 246-130-010 ((Definitions:)) What definitions
do we use? The following words and phrases have the fol-
lowing meamng in chapter 246 130 WAC ((unless-the-cen-

bidity-and-mertality:)) (1) "AIDS'" means acquired immuno-
deficiency syndrome.
(2) "Applicant" means a person_applying for early

intervention program services.
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(3) "Client" means a person determined to be currently
eligible by the department for early intervention program ser-
vices.

(4) "Department' means the Washington state depart-
ment of health.

5 "E in jon_pr m " _means
medically necessary treatment and services that reduce the
rate of progression of HIV infection and HIV transmission.
This includes behavioral risk reduction interventions. See
WAC 246-130-020 for details.

(6) "Federal poverty level" means the official income

level for poverty released by the federal government each
year in February.

(7)_"Formulary" means the list of prescription drugs
that the early intervention program will pay for. To obtain a
copy of that list. see WAC 246-130-090.

(8) "HIV'" means human immunodeficiency virus.
9) '"Medic istanc mini i AA)

means the part of the department of social and health services
responsible for operating the state’s Medicaid and related
medical programs.

(10) "Provider" means a health care professional con-
tracted by the department to supply pharmaceutical, medical,
dental, or laboratory services to a client.

(11) "'Schedule of services' means the department’s list
of medical, dental, and laboratory services covered by its
earlv intervention program. To obtain a copy of that list, see
WAC 246-130-090.

(12) "'Standard of care' means treatment for HIV com-

monly accepted by the local medical community.

(13) "Steering committee" means the department’s
HIV early intervention steering committee. This advisory
committee serves at the pleasure of the DOH secretary per
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(c) Recognition by the medical community as a standard
of care;

(d) Effectiveness in _treatment for HIV, complications of
HIV, side effects of current treatments for HIV or support for
HIV treatment adherence; and

(e) Relative cost of services.

(2) The early intervention program services described in
this section are available to all clients, unless they receive
those services from other sources. Specific services of this
section are available for a client only when medically neces-
sary to treat HIV and associated diseases, complications of
treating HIV. or support for HIV treatment adherence.

(3) Specific covered medical, laboratory, and dental ser-
vices are listed in the department’s "schedule of services.”

(4) Prescription drugs covered are listed in the depart-

CYNT

ment’s "early intervention drug formulary."

(5) Covered health insurance includes:

(a) Premium payment, including COBRA premiums;

(b) Deductible payment up to five hundred dollars per
twelve-month period: and

(c) Co-pay payment for third-party insurance, except
basic health plan, as follows:

(i) The percentage of prescription medication costs cov-
ered by the department and not covered by third-party insur-
ers: and

(ii) Fixed dollar co-pay required by a client’s third-party
insurance plan.

(d) For basic health plan enrollees. the department pays
the percentage of prescription medication expenses not cov-
ered by the basic health plan but covered by the department’s
early intervention program formulary.

(6) The department may also coordinate other services to

treat HIV and AIDS. These are available as funding and con-
tracting permit. For example, as of July 1, 2000, the depart-

RCW 43.70.040(2). consists of Washington state residents

ment may pay the spend-down for MAA medically needy

living with HIV and HIV medical experts and community

(MN) clients who are also DOH clients. up to one thousand

oreanizations, and advises the department on its early inter-
vention program. Its bylaws are available from the depart-
ment per WAC 246-130-090.

AMENDATORY SECTION (Amending WSR 95-23-018,
filed 11/7/95, effective 12/8/95)

WAC 246-130-020 ((Farly-intervention-serviees:))
.'... i e . A Ai',,-A i .,L .'. 2_‘.’,.

niery

(C o-the-exten edera -V“ Hhds-are-appropriated ;

tees:)) Services to treat
HIV are available from the department, based on available
funding, to eligible clients as described in this section.

(1) The department decides what specific medical, labo-
ratory, dental, and prescription medication services to cover
after actively consulting with its steering committee and con-
sidering:

(a) Support of the steering committee, which represents
clients and local medical HIV/AIDS communities:

(b) FDA approval (for prescription medications):

one hundred dollars per month.

(7) You may contact the department per WAC 246-130-
090 to make comments on service coverage or to receive
information,

NEW SECTION

WAC 246-130-028 What services are not available?
The department does not cover any services which are:

(1) Not specified or referenced in WAC 246-130-020; or

(2) Not funded as specified in WAC 246-130-030(3).

AMENDATORY SECTION (Amending WSR 95-23-018,
filed 11/7/95, effective 12/8/95)

WAC 246-130-030 ((Reimbursements:)) How do we
pay providers? ((qlhe—depafemeai—wru—mak&fembafsemeﬂ&

hat-sha s ab 0 aeted—p ders-))
The department pays providers for covered services delivered
1o clients. as limited by this section,

Proposed

PROPOSED
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(1) The department pays providers who contract with the
department for services described in WAC 246-130-020,

(a) The department will only pay for services delivered
by a contracted provider.

(b)_Services must be billed within one hundred eighty
days of being provided.

(2) The department only pays for covered, medically
necessary early intervention program services delivered to
clients who are eligible under WAC 246-130-040,

(3) Payment of services depends on availability of fed-

Washington State Register, Issue 00-14

whether—+a-tump-sum-orannuities:)) (1) The department
determines client eligibility for its early intervention program
per this section. Beginning the month_that the applicant’s

eral and state funds. The department will not deny payment

completed application was postmarked, an applicant is eligi-

of any individual claim for funding availability unless the

ble for twelve months of early intervention program services

department denies an entire class of claims, or an entire pro-

when:

gram.
(a) Providers and clients will receive written notice of

any limitation or reduction in coverage or payment that
results from loss of federal or state funding at least thirty days

(a) The applicant has a medical diagnosis of HIV (the

department may require a doctor’s diagnosis);

(b) The applicant has a Washington state address and
intends to stay in Washington state:

in advance.
(b) If the department denies or reduces payment for any

(c) The applicant or his/her designated representative has
submitted truthful information on the department’s applica-

class of claims or program. it must only show that it made a
good faith effort to mail written notice to all providers and
clients.

(4) Providers who dispute a payment may do so though

tion form to the department;

(d)_The applicant has monthly income, averaged over
twelve months, equal to or less than the limit set by DOH in
consultation with the early intervention program steering

the contracts process. See WAC 246-130-080(3).

(5) Providers must bill the department per terms of the
contract between the provider and department.

(6) The department is payer of last resort.

(a) Providers must bill all other third-party sources prior

committee. For example: In 2000, that limit was three hun-
dred seventy percent of Federal Poverty Level for one person
($2,575) per month. The department shall announce and seek
public comment on proposed changes to the income limit.
Income includes:

to billing the department for covered services. and

(b) Providers must reimburse the department for any
funds paid by the department, which are payable by other
sources.

AMENDATORY SECTION (Amending WSR 95-23-018,

filed 11/7/95, effective 12/8/95)

WAC 246-130-040 ((Finaneial-eligibility:)) How do
persons with HIV become eligible? ((Fhe-departmentshall
4 b - - : th

Proposed
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(i) Wages. salary, overtime, tips, and bonuses:
(i1) Social Security, trust funds for disability, or other

disability insurance payments:;
(1i1) Unemployment benefits;
iv) Veteran's Adminjstration benefits:

(v) Lump sum payments of gifts. cash inheritance, prop-
erty, lottery winnings, worker’s compensation for lost
income, or severance pay;

(vi) Private pensions, annuities, or royalties; and

(vii) Investment dividends.

(e) The applicant has current resources of less than ten
thousand dollars. Resources include trust funds, and any
other financial resources available to the applicant. The
department does not count the following as resources:

(1) One home,. defined as real property owned by the cli-
ent as his or her principal place of residence in Washington
state, together with surrounding property not to exceed five
acres;

(ii) Commercial property. or property used for producing
income. up to the first twenty thousand dollars of value:

(iii) Household furnishings:

(iv) One automobile; or

(v) Pensions and other Internal Revenue Service desig-
nated retirement accounts;

(f) The applicant is not currently eligible for or cannot
access medical benefits from the department of social and
health services: and

(g) The applicant is not_currently an inmate of any cor-
rectional institute or jail or will not be when their application
is approved.

(2) Periods of eligibility caused by false information may
cause the department to:
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(a) Disenroll a client from the department’s early inter-

vention program: and
(b) Recover funds paid by the department during periods

of false eligibility.

AMENDATORY SECTION (Amending WSR 95-23-018,
filed 11/7/95, effective 12/8/95)

WAC 246-130-060 ((Medieal-and-financial-informa-
tien:)) inform is requi r client eligibili
and will it be kept confidential? ((An-individual-seeking

3O Liealor i abin . T
the-department:)) An applicant seeking early intervention
program services must apply to the department.

(1) Applicant and_client information supplied to the
department is confidential.

(2) Applicants must provide medical and financial infor-
mation at the department’s request. including:

(a) Sources and amounts of all income and resources;

(b) Evidence that all resources or entitlements available
to an applicant were accessed before that appiicant applied
for or received early intervention program services; and

(¢) Other medical or financial information.

(3) Clients must notify the department of medical or
financial changes that affect their eligibility within twenty
days of the change. Clients who do not notify the department
of medical or financial changes must pay back to the depart-
ment funds provided during the period of ineligibility caused

by those changes.

NEW SECTION

WAC 246-130-080 What do clients do if they dis-
agree with the department’s decision about their eligibil-
ity or coverage? Applicants and clients may appeal any deci-
sion by the department about their early intervention program
eligibility or coverage.

(1) Chapter 246-10 WAC details the adjudicated pro-
ceeding for matters involving receipt of benefits. The depart-
ment will provide information on the cause for denied bene-
fits, how a proceeding may be requested, the forms necessary
to request a proceeding and information on required time
frames.

(2) Applicants and clients may not appeal the depart-
ment’s denial or limitations when the department closes or
limits an early intervention program service due to funding
availability. See WAC 246-130-030(3) for more details.

(3) Rate and payment disputes between providers and the
department are handled by contract.

(4) Clients of any other public agency must use that
agency’s process to resolve eligibility or other disputes

WSR 00-14-064

regarding that agency. MAA’s fair hearings process is
described in chapter 388-08 WAC.

NEW SECTION

WAC 246-130-090 How do I contact the depart-
ment? For information or application, contact:

Department of Health

Client Services

P.O. Box 47841

Olympia, WA 98504-7841
Telephone 1-800-272-2437 Option 2

Or, visit the WEB site at www.doh.wa.gov. Clicking on
"HIV Information" accesses information about the early
intervention program.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-130-070 Participation.

WSR 00-14-064
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 5, 2000, 9:15 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
06-043.

Title of Rule: New WAC 388-533-0400, 388-533-0500
and 388-533-0600, maternity care and newborn delivery; and
repealing WAC 388-86-059 Licensed midwives, 388-87-079
Payments to licensed midwives, and 388-86-200 (2)(q) that
lists home births as a noncovered service.

Purpose: The department is establishing a new chapter
to incorporate and consolidate rules regarding maternity-
related services. The proposed rule includes an expansion of
coverage to include home births, reflects long-standing
department policy, is more readable, and complies with the
Governor’s Executive Order 97-02 on regulatory reform. The
proposed rule has been reviewed in consultation with the reg-
ulated parties. WAC 388-86-059 and 388-87-079 are being
repealed in order to avoid duplication.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.09.760 through
74.09.800.

Summary: The department is rewriting these rules in
order to consolidate all rules on maternity services into a sin-
gle chapter, expand coverage to include home births, and
ensure that department policy is reflected in rule.

Reasons Supporting Proposal: To ensure that depart-
ment rules reflect current and accurate department policy, to
increase options in regard to birthing locations, to eliminate

Proposed
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confusion by consolidating related rules and to comply with
the Governor’s Executive Order 97-02 on regulatory reform.

Name of Agency Personnel Responsible for Drafting: L.
Mike Freeman, MAA/RIP, P.O. Box 45533, Olympia, WA
98504, (360) 725-1350; Implementation and Enforcement:
Bev Atteridge, MAA/DHSQS, P.O. Box 45506, Olympia,
WA 98504, (360) 725-1575.

Name of Proponent: Department of Social and Health
Services, Medical Assistance Administration, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rules continue the implementation of
a program authorized by the legislature. The intent is to pro-
mote prenatal health and to allow the Medical Assistance
Administration to authorize and reimburse providers of
maternity services in appropriate birthing locations.

Proposal Changes the Following Existing Rules: The
rules proposed above repeal existing rules and establish a
new WAC chapter for maternity-related services.

The proposed rules reflect the program’s operational pol-
icies and provide greater detail into long-standing policy.

The proposed rules allow for one additional birthing
location (home births).

No small business economic impact statement has been
prepared under chapter 19.85 RCW. MAA reviewed the pro-
posed rules and concluded that the impact of the proposed
rules will not place "a more than minor impact on busi-
nesses." MAA program managers surveyed the service pro-
viders most impacted by the addition of the home birth option
and they have agreed with MAA’s assessment of the impacts.

RCW 34.05.328 applies to this rule adoption. MAA has
determined that the proposed rules qualify as "significant leg-
islative rules.” Therefore, MAA has analyzed the probable
costs and the probable benefits of the proposed rules, taking
into account both the qualitative and quantitative benefits and
costs. MAA’s analysis revealed that no new costs will be
imposed, existing costs will not be increased, and benefits to
businesses will not be decreased. The analysis may be
obtained from Bev Atteridge, MAA/DHSQS, P.O. Box
45506, Olympia, WA 98504, (360) 725-1575.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 8, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper, Rules Coordinator, by August 1, 2000, phone (360)
664-6094, TTY (360) 664-6178, e-mail coopeKD @dshs.wa.
gov.

Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 664-6185, by August 8, 2000.

Date of Intended Adoption: Not sooner than August 9,
2000.

June 29, 2000
Edith M. Rice, Chief
Office of Legal Affairs

Proposed
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NEW SECTION

WAC 388-533-0400 Maternity care and newborn
delivery. (1) The following definitions and abbreviations
and those found in WAC 388-500-0005 apply to this chapter.
Defined words and phrases are bolded the first time they are
used in the text.

(a) "Birthing center" means a specialized facility
licensed as a childbirth center by the department of health
(DOH) under chapter 246-349 WAC.

(b) ""Bundled services" means those services that are
integral to a major procedure that may be bundled with the
major procedure for the purposes of reimbursement. Under
this chapter, certain bundled services must be billed sepa-
rately (unbundled) when the services are provided by differ-
ent providers.

(c) "Facility fee' means that portion of MAA’s reim-
bursement that covers the hospital or birthing center charges.
This does not include MAA’s reimbursement for the profes-
sional fee defined below.

(d) "Global fee'" means the fee MAA pays for total
obstetrical care. Total obstetrical care includes all antepar-
tum care, delivery services and postpartum care.

(e) "High-risk" pregnancy means any pregnancy that
poses a significant risk of a poor birth outcome.

(f) "Professional fee' means that portion of MAA’s
reimbursement that covers the services that rely on the pro-
vider’s professional skill or training, or the part of the reim-
bursement that recognizes the provider’s cognitive skill. (See
WAC 388-531-1850 for reimbursement methodology).

(2) MAA covers full scope maternity care and newborn
delivery services to its clients who qualify for categorically
needy (CN) or medically needy (MN) scope of care (see
WAC 388-462-0015 for client eligibility).

(3) MAA does not provide full scope maternity care and
delivery services to its clients who qualify for medically indi-
gent (MI) scope of care (see WAC 388-462-0015 for client
eligibility). Clients who qualify for MI scope of care have
hospital delivery coverage only.

(4) MAA does not provide maternity care and delivery
services to its clients who are eligible for:

(a) Family planning only (a pregnant client under this
program should be referred to the local office for eligibility
review); or

(b) Any other program not listed.

(5) MAA requires providers of maternity care and new-
born delivery services to meet all of the following. Providers
must:

(a) Be currently licensed by the state of Washington’s
department of health (DOH) and/or department of licensing;

(b) Have signed core provider agreements with MAA;

(c) Be practicing within the scope of their licensure; and

(d) Have valid certifications from the appropriate federal
or state agency, if such is required to provide these services
(e.g., federally qualified health centers (FQHCs), laboratories
certified through the Clinical Laboratory Improvement
Amendment (CLIA), etc.).

(



Washington State Register, Issue 00-14

(6) MAA covers total obstetrical care services (reim-
bursed under a global fee). Total obstetrical care includes all
of the following:

(a) Routine antepartum care that begins in any trimester
of a pregnancy;

(b) Delivery (intrapartum care/birth) services; and

(c) Postpartum care. This includes family planning
counseling.

(7) When an eligible client receives all the services listed
in subsection (6) of this section from one provider, MAA
reimburses that provider in one of the following ways:

(a) Through a global obstetrical fee; or

(b) Through separate fees in any combination:

(i) First trimester antepartum care;

(1) Second trimester antepartum care;

(ii1) Third trimester antepartum care;

(iv) Delivery services (intrapartum care); and

(v) Postpartum care.

(8) When an eligible client receives services from more
than one provider, MAA reimburses each provider for the
services furnished. The separate services that MAA reim-
burses appear in subsection (7)(b) of this section.

(9) MAA reimburses for antepartum care services in one
of the following two ways:

(a) Under a global fee (for total obstetrical care); or

(b) Under separate trimester care fees.

(10) MAA’s fees for antepartum care include all of the
following:

(a) An initial and any subsequent patient history;

(b) All physical examinations;

(¢) Recording and tracking the client’s weight and blood
pressure;

(d) Recording fetal heart tones;

(e) Routine chemical urinalysis (including all urine dip-
stick tests); and

(f) Maternity counseling.

(11) MAA covers certain antepartum services in addition
to the bundled services listed in subsection (10) of this sec-
tion. MAA reimburses separately for any the following:

(a) A prenatal assessment fee for a pregnant client (lim-
ited to one prenatal assessment fee per pregnancy per pro-
vider);

(b) An enhanced prenatal management fee (a monthly
fee for medically necessary increased prenatal monitoring).
MAA provides a list of diagnoses and/or conditions that
MAA identifies as justifying more frequent monitoring visits.
MAA reimburses for either (b) or (c) of this subsection, but
not both;

(c) A prenatal management fee for "high-risk" mater-
nity clients. This monthly fee is payable to either a physician
or a certified nurse midwife. MAA reimburses for either (b)
or (c) of this subsection, but not both;

(d) Necessary prenatal laboratory tests except routine
chemical urinalysis, including all urine dipstick tests, as
described in subsection (10)(e) of this section; and/or

(e) Treatment of medical problems that are not related to
the pregnancy. MAA pays these fees to physicians or
advanced registered nurse practitioners.
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(12) MAA covers high-risk pregnancies. MAA consid-
ers a pregnant client to have a high-risk pregnancy when the
client:

(a) Has any high-risk medical condition (whether or not
it is related to the pregnancy); or

(b) Has a diagnosis of multiple births.

(13) MAA covers delivery services for clients with high-
risk pregnancies, described in subsection (12) of this section,
when the delivery services are provided in a hospital.

(14) MAA covers the facility fee for delivery services in
the following settings:

(a) Inpatient hospital; or

(b) Birthing centers.

(15) MAA covers the professional fee for delivery ser-
vices in the following settings:

(a) Hospitals, to a provider who meets the criteria in sub-
section (5) of this section and who has privileges in the hos-
pital;

(b) Planned home birth settings, as described in WAC
388-533-0500; or

(c) Birthing centers, as described in WAC 388-533-
0600.

(16) MAA covers hospital delivery services for an eligi-
ble client as defined in subsections (2), (3), and (4)(b) of this
section. MAA’s bundled reimbursement for the professional
fee for hospital delivery services include:

(a) The admissions history and physical examination;

(b) The management of uncomplicated labor (intrapar-
tum care);

(c) The vaginal delivery of the newborn (with or without
episiotomy or forceps); and

(d) Cesarean delivery of the newborn.

(17) MAA pays only a labor management fee to a pro-
vider who begins intrapartum care and unanticipated medical
complications prevent that provider from following through
with the birthing services.

(18) In addition to the MAA reimbursement for profes-
sional services in subsection (16) of this section, MAA may
reimburse separately for services provided by any of the fol-
lowing professional staff:

(a) A stand-by physician in cases of high risk delivery
and/or newborn resuscitation;

(b) A physician assistant when delivery is by cesarean
section;

(c) A registered nurse - "first assist” when delivery is by
cesarean section;

(d) A physician, advanced registered nurse practitioner,
or licensed midwife for newborn examination as the delivery
setting allows; and/or

(e) An obstetrician/gynecologist specialist for external
cephalic version and consultation.

(19) In addition to the professional delivery services fee
in subsection (16) or the global/total fees (i.e., those that
include the hospital delivery services) in subsections (6) and
(7) of this section, MAA allows additional fees for any of the
following:

(a) High-risk vaginal delivery;

(b) Multiple vaginal births. MAA’s typical reimburse-
ment covers delivery of the first child. For each subsequent
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child, MAA reimburses at fifty percent of the provider’s
usual and customary charge, up to MAA’s maximum allow-
able fee; or

(c) High-risk cesarean section delivery.

(20) MAA does not reimburse separately for any of the
following:

(a) More than one child delivered by cesarean section
during a surgery. MAA’s cesarean section surgery fee covers
one or multiple surgical births;

(b) Post-operative care for cesarean section births. This
is included in the surgical fee. Post-operative care is not the
same as or part of postpartum care.

NEW SECTION

WAC 388-533-0500 Planned home births. (1) MAA
covers planned home births when the client:

(a) Is eligible for CN or MN scope of care (see WAC
388-533-400(2));

(b) Has an MAA approved medical provider who has
accepted responsibility for the home birth as provided in this
section;

(c) Is expected to deliver the child vaginally and without
complication (i.e., with a low risk of adverse birth outcome);
and

(d) Passes MA A’s risk screening criteria. MAA provides
these risk-screening criteria to qualified medical services pro-
viders.

(2) MAA requires providers of planned home birth ser-
vices to:

(a) Have a valid core provider agreement with MAA;

(b) Meet MAA’s planned home birth program require-
ments;

(c) Be specifically approved by MAA to provide planned
home births;

(d) Abide by the applicable provisions of WAC 388-533-
0400 and this section.

(3) MAA approves only the following provider types to
provide MAA covered planned home birth services:

(a) Physicians licensed under chapters 18.57 or 18.71
RCW;

(b) Nurse midwives licensed under chapter 18.79 RCW;
and

(c) Midwives licensed under chapter 18.50 RCW.

(4) Providers who provide planned home birth services
must:

(a) Obtain from the client a signed consent form in
advance of the planned home birth;

(b) Follow MAA’s risk screening criteria and consult
with and/or refer the client or newborn to a physician or hos-
pital when medically appropriate;

(c) Have current, written, and appropriate plans for con-
sultation, emergency transfer and transport of a client and/or
newborn to a hospital;

(d) Maintain equipment, supplies, and medications that
are medically necessary; :

(e) Make appropriate referral of the newborn for screen-
ing and medically necessary follow-up care;
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(f) Offer to send the newborn’s blood sample to the
department of health for newborn screening tests (the parents
may refuse this service); and

(g) Submit to MA A acompleted planned home birth out-
come report (on an MAA approved form) for each client for
program evaluation. MAA requires a completed report even
if the client is transferred to another provider or delivery set-
ting and the home-birth provider is billing for only a portion
of the maternity care.

NEW SECTION

WAC 388-533-0600 Births in birthing centers. (1)
MAA covers births in birthing centers for its clients when:

(a) The client meets the same eligibility criteria as those
in WAC 388-533-0500(1); and

(b) The client and the maternity care provider choose an
MAA-approved birthing center.

(2) Each participating birthing center must:

(a) Be licensed as a childbirth center by the department
of health (DOH) under chapter 246-349 WAC;

(b) Have a valid core provider agreement with MAA;

(c) Be specifically approved by MAA to provide birthing
center services; and

(d) Maintain standards of care required by DOH for
licensure.

(3) MAA suspends or terminates the core provider agree-
ment of a birthing center if it fails to maintain DOH standards
cited in subsection (2) of this section.

(4) MAA approves only the following provider types to
provide MAA covered births in birthing centers:

(a) Physicians licensed under chapters 18.57 or 18.71
RCW;

(b) Nurse midwives licensed under chapter 18.79 RCW;
and

(c) Midwives licensed under chapter 18.50 RCW.

(5) Each provider using a birthing center must:

(a) Obtain from the client a signed consent form in
advance of the birthing center birth;

(b) Follow MAA’s risk screening criteria and consult
with and/or refer the client or newborn to a physician or hos-
pital when medically appropriate;

(c) Have current, written, and appropriate plans for con-
sultation, emergency transfer and transport of a client and/or
newborn to a hospital;

(d) Make appropriate referral of the newborn for screen-
ing and medically necessary follow-up care; and

(e) Offer to send the newborn’s blood sample to the
department of health for newborn screening tests (the parents
may refuse this service).

AMENDATORY SECTION (Amending Order 3599, filed
7/28/93, effective 8/28/93)

WAC 388-86-200 Limits on scope of medical pro-
gram services. (1) The medical assistance administration
(MAA) shall pay only for equipment, supplies, and services
that are listed as covered in MAA published issuances,
including Washington Administrative Code (WAC), billing
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instructions, numbered memoranda, and bulletins, and when
the items or services are:

(a) Within the scope of an eligible client’s medical care
program,

(b) Medically necessary;

(c) Within accepted medical, dental, or psychiatric prac-
tice standards and are:

(i) Consistent with a diagnosis; and

(i) Reasonable in amount and duration of care, treat-
ment, oOr service.

(d) Not listed under subsection (2) of this section; and

(e) Billed according to the conditions of payment under
WAC 388-87-010.

(2) Unless required under EPSDT/healthy kids program;
included as part of a managed care plan service package;
included in a waivered program,; or part of one of the Medi-
care programs for the qualified Medicare beneficiaries, the
MAA shall specifically exclude from the scope of covered
services:

(a) Nonmedical equipment, supplies, personal or com-
fort items and/or services, including, but not limited to:

(i) Air conditioners or air cleaner devices, dehumidifiers,
other environmental control devices, heating pads;

(i1) Enuresis (bed wetting) training equipment;

(iii) Recliner and/or geri-chairs;

(iv) Exercise equipment;

(v) Whirlpool baths;

(vi) Telephones, radio, television;

(vii) Any services connected to the telephone, television,
or radio;

(viii) Homemaker services;

(ix) Utility bills; or

(x) Meals delivered to the home.

(b) Services, procedures, treatment, devices, drugs, or
application of associated services which the department or
HCFA consider investigative or experimental on the date the
services are provided;

(c) Physical examinations or routine checkups;

(d) Cosmetic treatment or surgery, except for medically
necessary reconstructive surgery to correct defects attribut-
able to an accident, birth defect, or illness;

(e) Routine foot care that includes, but not limited to:

(i) Medically unnecessary treatment of mycotic disease;

(ii) Removal of warts, corns, or calluses;

(iii) Trimming of nails and other hygiene care; or

(iv) Treatment of asymptomatic flat feet.

(f) More costly services when less costly equally effec-
tive services as determined by the department are available;

(g) Procedures, treatment, prosthetics, or supplies related
to gender dysphoria surgery except when recommended after
a multidisciplinary evaluation including but not limited to
urology, endocrinology, and psychiatry;

(h) Care, testing, or treatment of infertility, frigidity, or
impotency. This includes procedures for sterilization rever-
sals and donor ovum, sperm, or womb;

(i) Acupuncture, massage, or massage therapy;

(j) Orthoptic eye training therapy;

(k) Weight reduction and control services not provided
in conjunction with a MAA medically approved program.
This includes food supplements and educational products;
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(1) Parts of the body, including organs tissues, bones, and
blood;

(m) Blood and eye bank charges;

(n) Domiciliary or custodial care, excluding nursing
facility care;

(o) Hair pieces, wigs, or hair transplantation;

(p) Biofeedback or other self-help care;

(q) (Home-births;

€)) Marital counseling or sex therapy; and

((6s))) (r) Any service specifically excluded by statute.

(3) Clients shall be responsible for payment as described
under WAC 388-87-010 for services not covered under the
client’s medical care program.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-86-059
WAC 388-87-079

Licensed midwife services.

Payment—Licensed mid-
wives.

WSR 00-14-065
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 5, 2000, 9:16 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
03-011.

Title of Rule: WAC 388-501-0125 Advance directives.

Purpose: To rewrite according to the principles in the
Governor's Executive Order 97-02 on regulatory improve-
ment.

Statutory Authority for Adoption: RCW 74.08.090 and
74.09.035.

Statute Being Implemented: 42 U.S.C. 1396a (w), 42
C.F.R.417.436,42 C.F.R. 489 Subpart I, and chapter 70.122
RCW.

Summary: This rule explains the responsibilities of
agencies, HMOs, and facilities that provide care for medical
assistance clients in regard to advance directives.

Reasons Supporting Proposal: To comply with the Gov-
ernor's Executive Order 97-02 on regulatory improvement.

Name of Agency Personnel Responsible for Drafting:
Leslie Saeger, P.O. Box 45533, Olympia, WA 98504, (360)
725-1347; and Implementation: Phyllis Coolen, P.O. Box
45506, Olympia, WA 98504, (360) 725-1347.

Name of Proponent: Department of Social and Health
Services, Medical Assistance Administration, governmental.

Rule is necessary because of federal law, 42 U.S.C.
1396a (w), 42 C.F.R. 417.436, 42 C.F.R. 489 Subpart I.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule implements state and federal law and fed-
eral regulations regarding advance directives, and includes
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requirements for providers to: Have policies and procedures
concerning advance directives; provide information to cli-
ents; honor advance directives or tell clients or potential cli-
ents if their policies would keep them from doing so; educate
staff and the community on issues concerning advance direc-
tives; and document in the client’s file whether or not the cli-
ent has executed an advance directive.

It also protects a health care practitioner from discrimi-
nation by the facility or organization for refusing to withhold
or withdraw life-sustaining treatment.

Proposal Changes the Following Existing Rules:
Updates and clarifies existing policy.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There are no new
requirements in this rule that will financially impact busi-
nesses.

RCW 34.05.328 does not apply to this rule adoption.
The proposed amendments to not "make significant amend-
ments to a policy or regulatory program” (see RCW 34.05.-
328 (5)(c)(iii)).

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 8, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper, Rules Coordinator, by August 1, 2000, phone (360)
664-6094, TTY (360) 664-6178, e-mail coopeKD@dshs.wa.
gov.

Submit Written Comments to: Identify WAC Numbers,
Kelly Cooper, Rules Coordinator, Rules and Policies Assis-
tance Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 664-6185, by August 8, 2000.

Date of Intended Adoption: No sooner than August 9,
2000.
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June 30, 2000
Edith M. Rice, Chief
Office of Legal Affairs

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-501-0125 ((Requirements—for)) Advance
directives. (((—l—)—Eaeh—hespﬂﬁJ—mﬁsmg—faﬁht-y—pfeﬂder—ef

(dyPeecument-in-the-person’smedieal-record-whetheror advanee-direetive)) In this section "advance directive" means

netthe-person-has-executedanadvance-direetive: a written instruction, recognized under state law, relating to
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the provision of health care when an individual is incapaci-
tated.

(1) All agencies, health maintenance organizations
(HMOs). and facilities including hospitals, critical access
hospitals, skilled nursing and nursing facilities. and providers
of in-home care services that serve medical assistance clients
eighteen years of age or older must have written policies and
procedures concerning advance directives.

(2) The agencies, HMOs. and facilities must give the fol-
lowing information to each adult client. in writing and orally,
and in a language the client understands:

(a) A statement about the client’s right to:

(i) Make decisions concerning the client’s medical care;

(ii) Accept or refuse surgical or medical treatment;

(iii) Execute an advance directive;

(iv) Revoke an advance directive at any time:

(b) The written policies of the agency, HMO. or facility
concerning advance directives, including any policy that
would preclude it from honoring the client’s advance direc-
tive: and

(¢) The client’s rights under state law.

(3) The agencies, HMOs, and facilities must provide the
information described in subsection (2) of this section to
adult clients as follows:

(a) Hospitals at the time the client is admitted as an inpa-
tient;

(b) Nursing facilities at the time the client is admitted as
a resident:

(c) Providers of in-home care services before the client
comes under the care of the provider or at the time of the first
home visit so long as it is provided prior to care being ren-
dered:

(d) Hospice programs at the time the client initially
receives hospice care from the program; and

(e) HMOs at the_time the client enrolls with the organi-
zation.

(4) If the client is incapacitated at the time of admittance
or enrollment and is unable to receive information or articu-
late whether or not the client has executed an advance direc-
tive, the agencies, HMOs, and facilities:

(a) May give the information described in subsection (2)
to the person authorized by RCW 7.70.065 to make decisions
regarding the client’s health care:

(b) Must document _in the client’s file that the client was
unable to communicate whether an advance directive exists if
no one comes forward with a previously executed advance
directive; and

(c) Must give the information described in subsection (2)
to the client once the client is no longer incapacitated.

(5) The agencies, HMOs, and facilities must:

(a) Review each client’s medical record prior to admit-
tance or enrollment to determine if the client has an advance

directive;

(b) Honor the directive or follow the process explained
in subsection (6); and

(c) Not refuse, put conditions on care, or otherwise dis-

criminate against a client based on whether or not the client

has executed an advance directive.

WSR 00-14-074

(6) If an agency, HMO. or facility has a policy or prac-
tice that would keep it from honoring a client’s advance direc-
tive, the facility or organization must:

(a) Tell the client prior to admission or enrollment or
when the client executes the directive;

(b) Provide the client with a statement clarifying the dif-
ferences between institution-wide conscience objections and
those that may be raised by individual physicians and

explaining the range of medical conditions or procedures

affected;

(¢c) Prepare and keep a written plan of intended actions
according to the requirements in RCW 70.122.060 if the cli-
ent still chooses to retain the facility or organization; and

(d) Make a good_faith effort to transfer the client to
another health care practitioner who will honor the directive
if the client chooses not to retain the facility or organization.

(7) A health care practitioner may refuse to implement a
directive. and may not be discriminated against by the facility
or organization for refusing to withhold or withdraw life-sus-
taining treatment.

(8) The agencies, HMOs, and facilities must document,

in a prominent place in each client’s medical record, whether
or not the client has executed an advance directive.

(9) The agencies, HMOs, and facilities must educate
staff and the community on issues concerning advance direc-
tives.

(10) The agencies, HMOs. and facilities must comply
with state and federal laws and regulations concerning
advance directives. inciuding but not limited to: 42 USC
1396a, subsection (w); 42 CFR 417.436; 42 CFR 489 Subpart
I; and chapter 70.122 RCW.

WSR 00-14-074
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed July 5, 2000, 10:39 a.m.]

Continuance of WSR 00-10-106.

Preproposal statement of inquiry was filed as WSR 00-
05-002.

Title of Rule: New chapter 296-19A WAC, Vocational
rehabilitation; new section WAC 296-15-500 What voca-
tional rehabilitation reports are required for self-insured
employers?; and new section WAC 296-15-510 What is the
process used for vocational rehabilitation with regard to self-
insured employers?

Purpose: Chapter 296-19A WAC will replace chapter
296-18A WAC as the regulatory basis for vocational rehabil-
itation for industrial insurance. New section WAC 296-15-
500 and 296-15-510 will move regulations applicable to
vocational services provided in the self-insured arena to the
self-insured chapter.

Date of Intended Adoption: September 1, 2000.

July 5, 2000
Gary Moore
Director
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PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed July 5, 2000, 11:08 a.m.]

Continuance of WSR 00-11-146.

Preproposal statement of inquiry was filed as WSR 00-
08-095.

Title of Rule: Chapter 16-42 WAC, Biological products.

Purpose: The purpose of chapter 16-42 WAC is to detail
rules for control of sale, distribution and use of biological
products. At the first hearing held June 27, 2000, changes
were requested which go beyond minor technical changes.
Making these changes will bring the rules into congruence
with what individuals, livestock organizations and interested
parties requested.

Statutory Authority for Adoption: RCW 16.36.040.

Statute Being Implemented: RCW 16.36.010,
[16.36.]020, [16.36.]040, [16.36.1050, [16.36.1060,
[16.36.]090, [16.36.]096, and [16.36.]100.

Summary: Changes update the definitions, modernize
the language and make technical corrections.

Reasons Supporting Proposal: Modernizes the chapter,
provides updated definitions, removes unnecessary language
and makes technical corrections in terminology and testing
methods.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Kathleen M. Connell,
DVM, 1111 Washington Street, Olympia, WA 98504, (360)
902-1835.

Name of Proponent: Washington State Department of
Agriculture, WSU College of Veterinary Medicine Agricul-
tural Animal Health Program Advisory Board, Washington
Pork Producers and USDA APHIS Veterinary Services Area
Office, private and governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Generally, since language is being modernized,
there is little change.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of chapter 16-42 WAC is to detail rules
necessary for control of sale, distribution and use of biologi-
cal products. Certain biologics are restricted to protect ani-
mal or human health, ensure accurate diagnosis of disease,
prevent spread of diseases and ensure quality state-federal
animal disease control and eradication programs.

Proposal Changes the Following Existing Rules:
Changes update the definitions, modernize the language and
make technical corrections in terminology and testing meth-
ods. The first hearing was held June 27, 2000. There were
significant changes beyond minor technical changes. WAC
16-42-022 Biologics, should be repealed and a new section
adopted, "Sale of licensed products." WAC 16-42-025 Pur-
chasing and administering biologics limited, should be
repealed and a new section adopted, "Restricted products.”
These changes will bring the rules into congruence with what
individuals, livestock organizations, and interested parties
requested.

Proposed
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. Because only language
is being modernized, the overall impact of these changes is
fiscally neutral. The regulatory burden on small agricultural
businesses stays the same.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Department of
Agriculture is not a listed agency in section 201.

Hearing Location: Conference Room 250, 2nd Floor,

Natural Resources Building, 1111 Washington Street, Olym-
pia, WA 98504-2577, on August 8, 2000, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Jodi
Truett by August 7, 2000, TDD (360) 902-1996, or (360)
902-1878.

Submit Written Comments to: Kathleen M. Connell,
DVM, Assistant State Veterinarian, P.O. Box 42577, Olym-
pia, WA 98504-2577, fax (360) 902-2087, by August §,
2000, 5:00 p.m.

Date of Intended Adoption: August 14, 2000.
June 30, 2000
Candace A. Jacobs, DVM, MPH
Assistant Director

AMENDATORY SECTION (Amending Order 1866, filed
7/10/85)

WAC 16-42-005 Definitions. (1) "Department" means
the department of agriculture of the state of Washington.

(2) "Director” means the director of the department of
agriculture of the state of Washington or his/her authorized
representative.

(3) "Biologics,” sometimes referred to as biologicals or
biological products, means all bacteria, viruses, serums, tox-
ins, and analogous products of natural or synthetic origin, or
products prepared from any type of genetic engineering, such
as diagnostics, antitoxins, vaccines, live microorganisms,
killed microorganisms and the antigenic or immunizing com-
ponents of microorganisms intended for use in the diagnosis,
treatment, or prevention of diseases in animals.

AMENDATORY SECTION (Amending Order 1866, filed
7/10/85)

WAC 16-42-017 Permits required. (1) Any person
manufacturing biologics within the state for distribution
within the state ((shaH)) must first obtain a permit from the
director. ((Sueh)) This permit may be revoked or suspended
((in-the-manner-provided-for)) under chapter ((34-04)) 34.05

RCW for any violation of this chapter.

(2) ((Prierto—tmportation—of)) Written approval of the

director is required before any newly licensed biologic is
imported into the state for sale, use or distribution ((withis

the-state—the-writtenapproval-of-the-directorshall be
required—When-deemed-neeessary;)). _The director may also

require a special permit for the importation or distribution of
other biologics into the state.
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NEW SECTION

WAC 16-42-023 Sale of licensed products. Biologics
produced in accordance with WAC 16-42-015 or 16-42-017
may be sold over the counter as well as by persons or firms
properly licensed under chapter 18.64 RCW and by any vet-
erinarian licensed pursuant to chapter 18.92 RCW. Persons
other than licensed veterinarians or state or federal veterinar-
ians may purchase and administer biologics to their own ani-
mals, except for those biologics restricted in WAC 16-42-
026.

NEW SECTION

WAC 16-42-026 Restricted products. (1) All biologics
now in existence or newly developed to diagnose, prevent, or
combat the following diseases are declared by the director to
be of such a nature that their control is necessary to protect
animal or human health and welfare, to ensure accurate diag-
nosis, to prevent the spread of infectious, contagious, com-
municable, and dangerous diseases affecting domestic ani-
mals within the state and/or to effectuate state-federal animal
disease control and eradication programs:

(a) Anaplasmosis.

(b) Anthrax.

(c) Bluetongue.

(d) Brucellosis.

(e) Equine infectious anemia.

(f) Equine viral arteritis.

(g) Paratuberculosis.

(h) Pseudorabies.

(1) Rabies.

(j) Tuberculosis.

(k) Swine erysipelas (Avirulent vaccine exempted).

(1) Vesicular stomatitis.

(m) All conditionally approved vaccines.

(2) All biologics used to control or diagnose any of the
diseases listed in subsection (1) of this section are restricted,
and may only be purchased, administered, or otherwise used
by or under the direct supervision of veterinarians licensed
pursuant to chapter 18.92 RCW, or by state or federal veteri-
narians. The director may authorize others by written permit
to purchase biologics listed in subsection (1) of this section
for research agencies or laboratories authorized by the
department, for emergency disease control programs, or for
other limited and controlled purposes which are not likely to
create a hazard to the public health or to the health of domes-
tic animals. In issuing this permit, the director will consider:

(a) The known effectiveness of the biologic;

(b) Whether or not the disease for which the biologic is
used or intended to be used is present in this state and to what
extent it is present;

(c) Degree of isolation of the animals and area, and avail-
ability of veterinary service; and

(d) Any other factor which, having due regard for the
properties of the biologic, may constitute a hazard to animal
or public health in this state.
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AMENDATORY SECTION (Amending Order 1866, filed
7/10/85)

WAC 16-42-035 Reports. In the interest of public
health and good cooperative disease control it is recom-
mended that any person using any biologics((;as-defined-in
WAC1H6-42-005;)) immediately report to the department any
suspected or actual disease outbreak that occurs in connec-
tion with use of the biologic.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-42-022
WAC 16-42-025

Biologics.

Purchasing and administer-
ing biologics limited.

WAC 16-42-060 Penalty.

WSR 00-14-080
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 5, 2000, 11:48 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
10-077.

Title of Rule: 1998-99 and 1999-00 Official hunting
hours and small game seasons and 1999 Big game auction
permits and raffles.

Purpose: To repeal WAC 232-28-264, 1998-99 and
1999-2000 Official hunting hours and small game seasons
and 232-28-274 Big game auction permits and raffles.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: This proposed action repeals obsolete
WACs.

Reasons Supporting Proposal: Avoid contradictions
with existing regulations and meet intent of current WAC.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Assistant Director, Wild-
life Program, Olympia, (360) 902-2504; and Enforcement:
Bruce Bjork, Assistant Director, Enforcement, Olympia,
(360) 902-2932.

Name of Proponent: Washington Department of Fish
and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed actions repeal outdated WACs and
eliminates contradictions with current WACs.

Repealing WAC 232-28-264, effective upon filing, will
eliminate the contradiction and allow hunters who draw fall
turkey permits to purchase tags and participate in the hunt.
Making the action effective upon filing is necessary to ensure
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orderly distribution of permits and allow hunters adequate
time to purchase tags.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not affect
small business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. This rule is not related to the hydraulics
code.

Hearing Location: Best Western Southcenter, 15901
West Valley Road, Tukwila, WA, on August 11-12, 2000, at
8:00 a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 31, 2000, TDD (360) 902-2207, or (360)
902-2267.

Submit Written Comments to: Washington Department
of Fish and Wildlife, Dave Brittell, 600 Capitol Way North,
Olympia, WA 98501-1091, fax (360) 902-2162, by July 31,
2000.

Date of Intended Adoption: August 11, 2000.

July 5, 2000

David Ware

Game Division Manager
for Evan Jacoby

Rules Coordinator

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

232-28-264 1999-2000 Official hunting
hours and small game sea-
sons

232-28-274 1999 Big game auction per-

mits and raffles

WSR 00-14-081
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
(Filed July 5, 2000, 11:50 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
10-085.

Title of Rule: Wild animal trapping, and trapping sea-
sons and regulations.

Purpose: To amend WAC 232-12-141 Wild animal trap-
ping, and 232-28-515 Trapping seasons and regulations.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: Trapping is an essential wildlife management
tool that is benefitting from technological improvements and
other changes designed to improve animal welfare. The
amendment to WAC 232-12-141 reduces the amount of time

Proposed
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that animals can remain in restraining traps from forty-eight
hours to twenty-four hours statewide. Proposed changes to
WAC 232-28-515 are designed to optimize use of the wild-
life resource and include reopening a section of private land
near Mt. St. Helens and closing a section of St. Helens Mon-
ument land; extending trapping season length for three fur-
bearer species in Skagit and Whatcom counties to match
standard season structure; and extending beaver and river
otter seasons by fifteen days in western Washington (close
February 15 instead of current January 31).

Reasons Supporting Proposal: Improves welfare of ani-
mals captured in restraining traps.

Increases trapping opportunity in some areas without
negatively impacting wildlife populations.

Clarifies existing regulations that may be confusing to
some participants.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Assistant Director, Wild-
life Program, Olympia, (360) 902-2504; and Enforcement:
Bruce Bjork, Assistant Director, Enforcement, Olympia,
(360) 902-2932.

Name of Proponent: Washington Department of Fish
and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule changes reduce the maximum
time an animal can be held in a trap from forty-eight to
twenty-four hours. Trapping opportunity is increased in three
ways:

(1) Returns mink, muskrat, and raccoon seasons in three
counties to same length as remainder of western Washington
(currently three weeks shorter than other counties).

(2) Extends trapping season for beaver and river otter by
fifteen days in western Washington.

(3) Opens some lands previously impacted by Mt. St.
Helens eruption to trapping for all legal species (previously
open only for bobcat and coyote).

The purpose is to improve animal welfare while main-
taining reasonable trapper efficiency and opportunity, and
optimize opportunity when and where the resource can be
maintained in healthy condition. Currently, trappers must
check traps that restrain animals at least once every forty-
eight hours (twenty-four hours in some areas of high human
population). The proposed rule requires that animals be
removed from restraining traps within twenty-four hours of
capture. The proposed rule clarifies that animals must be
removed from traps and allows trappers to observe traps from
remote locations (e.g., via binoculars) rather than requiring
physical presence of a trapper at each trap site.

Likely effects include reductions in the amount of time
some animals spend in restraining traps, thereby improving
welfare of captured animals; increased trapper opportunity;
and small to moderate increases in harvest of beaver, river
otter, and other furbearers in western Washington. Some
trappers may trap less often or be forced to use fewer traps
because traps must be monitored more often.

Proposal Changes the Following Existing Rules: See
above.

(
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not affect
small business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. This rule is not related to the hydraulics
code.

Hearing Location: Best Western Southcenter, 15901
West Valley Road, Tukwila, WA, on August 11-12, 2000, at
8:00 a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 31, 2000, TDD (360) 902-2207, or (360)
902-2267.

Submit Written Comments to: Washington Department
of Fish and Wildlife, Dave Brittell, 600 Capitol Way North,
Olympia, WA 98501-1091, fax (360) 902-2162, by July 31,
2000.

Date of Intended Adoption: August 11, 2000.

July 5, 2000

David Ware

Game Division Manager
for Evan Jacoby

Rules Coordinator

AMENDATORY SECTION (Amending Order 99-118, filed
8/11/99)

WAC 232-12-141 Wild animal trapping. (1) The trap-
ping season authorizes the taking of furbearing animals for
their hides and pelts only. Furbearers may not be taken from
the wild and held alive for sale or personal use without a spe-
cial permit pursuant to WAC 232-12-064.

(2) Any wildlife trapped for which the season is not open
shall be released unharmed. Any wildlife that cannot be
released unharmed must be left in the trap, and the depart-
ment of fish and wildlife must be notified immediately.

(3) Lawfully trapped wild animals must be lethally dis-
patched or immediately released. A firearm may be used ((fer
this-purpese)) to dispatch trapped animals.

(4) It is unlawful to trap for wild animals:

(a) By any means other than padded foot-hold traps hav-
ing a minimum rubber pad thickness of one-eighth inch,
unpadded foot-hold traps, cage (live) traps, kill traps and
snares.

(b) With an unpadded foot-hold trap, unless the trap has
jaws with a minimum jaw face width of one-fourth inch, or
the trap is set so that it completely submerses and drowns any
trapped animal, except that unpadded foot-hold traps not
meeting the one-fourth inch jaw face requirement may be
used on nondrowning sets on private property with land-
owner permission for the purpose of protecting livestock,
domestic animals, private property, or public safety.

(c) With a steel trap having a jaw spread exceeding seven
and one-half inches, except that a kill trap having a jaw
spread exceeding seven and one-half inches is lawful when
set beneath the water surface.

(d) On dry land, with a nondrowning set with a No. 3 size
or larger unpadded foot-hold trap if it does not have jaw spac-
ing of at least three-sixteenth of one inch when the trap is
sprung,

WSR 00-14-081

(e) With a steel trap with teeth or serrated edges.

(f) Unless kill traps, including foot-hold drowning sets,
are checked and animals removed within seventy-two hours.

(g) ((Onless-traps—not-capable-of kilhng—the-animal-are
eheeked . ]'.d .E""”".EF'.S;E"I'E o€ '.H"" ° E’j i ght-hours
)) nless anil cpturd

in restraining traps (any non-killing set) are removed within
24 hours of capture.

(h) With a neck or body snare attached to a spring pole or
any spring pole type of device.

(i) Using game birds, game fish or game animals for bait,
except nonedible parts of game birds, game fish or game ani-
mals may be used as bait.

() Within thirty feet of any exposed meat bait or noned-
ible game parts which are visible to flying raptors.

(5) Game bird feathers may be used as an attractor.

AMENDATORY SECTION (Amending Order 97-252, filed
12/23/97, effective 1/23/98)

WAC 232-28-515 ((3997-98;-1998-99.19909-2000))
Trapping seasons and regulations. Trapping Regulations

To be issued your first Washington State trapping license an
individual must pass the Washington State trapper education
exanm.

A trapping license will only be issued to a trapper that has
returned the mandatory trapper report of catch postmarked on
or before April 10 of the previous year. A trapper that fails to
submit a report of catch must wait one year before purchasing
another trapping license. False reports will be considered the
same as failure to return the catch report.

It is unlawful to: Trap for wild animals before October 1, and
after March 15, in western Washington, except that owners
of, or persons legally controlling a property (or their desig-
nee) may trap unclassified wild animals that are causing dam-
age or depredating on said property.

It is unlawful to: Place traps or establish drowning wires and
weights prior to 7:00 a.m. on the opening date of the trapping
season. All opening and closing season dates are inclusive.

Trapping Seasons:

General Western Washington Trapping Seasons (Clallam,
Clark, Cowlitz, Grays Harbor, Island, Jefferson, King, Kit-
sap, Lewis, Mason, Pacific, Pierce, San Juan, Skagit, Skama-
nia, Snohomish, Thurston, Wahkiakum, Whatcom counties):

SPECIES OPENING DATE CLOSING DATE

Bobcat, Red | November ((223499%)) 18, 2000 {February 15, ((1998)) 2001

Fox, and {November ((24:4998)) 17, 200! [February 15, ((4999)) 2002

Weasel [November ((20:4999)) 16, 2002 {February 15, ((2660)) 2003
(Red-Fex)) (Nevember 221997 ((Febraary15-1998
Nevember211998 February-15,1599
Nevember26,-1999)) 5 )]

Proposed
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River drainage. above and including Bean Creek drainage:
Pine Creek drainage above USFS Road 83: and Green River
drainage. above and including Miners Creek drainage. ‘

((Whafeem—@euﬂt—y.

DecemberH1999toJanuary3+-2000:))
General Eastern Washington Trapping Seasons (Adams,
Asotin, Benton, Chelan, Columbia, Douglas, Ferry, Franklin,
Garfield, Grant, Kittitas, Klickitat, Lincoln, Okanogan, Pend
Oreille, Spokane, Stevens, Walla Walla, Whitman, and

[—]
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[—J
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SPECIES OPENING DATE CLOSING DATE
((Weasel)) (Nevember221997 ((February15--1998
Nevember2H1998 Febraary 151999
November201999)) 5 )
Marten, |{November ((22-499%)) 18, 2000| January 31, ((4598)) 2001
Mink, Musk-|November ((24-3998)) 17, 2001 | January 31, ((4999)) 2002
rat, and Rac-|November ((26,-4999)) 16, 2002 | January 31, ((2868)) 2003
coon
(Reeeoon)) (Nevember22,1597 ((enuvary 31998
Neovember24—14998 Janvery 341999
Nevember20;1999)) ; )}
((vhink)) ((Nevember22,1997 ((January 31998
November2H1998 January 341999
November-20,-1999)) > )
((Musksat)) (Nevember221997 ((Fapuary-34-1098
Neovember2+1998 Japuery 341999
November201999)) 5 )
Beaver and [December ((43:3997)) 9, 2000 |((Jenuvary3+1998)) Febru-|
River Otter [December ((42+-1998)) 8, 2001 ary 15,2001
December ((H—+999)) 14, 2002 [((3apuary-314-1999)) Febru-
ary 15,2002
((Fanuwary-34-2000)) Febru-
ary 15, 2003
((River- ((December43,1997 ((Fenuary-311998
Otter)) Deeember121998 January-34-1999
BeeemberH-1999)) T )

Exceptions to General Western Washington Trapping Sea-
sons:

((Cowlitz-Ceounty))
Game Management Unit 522 (Loo-wit) (Cowlitz and Skama-
nia counties is closed to all trapping.

Island County
The red fox season is closed.

Lewis County

Green River drainage, above and including Miners Creek

drainage, ((abeve-the-eonfluenee-of ElcCreek)), is closed to

all trapping except for bobcat((;)) and coyote. ((GameMan-
) o ine))

((Skegit-County)) Skagit and Whatcom counties
(T NationalR . o elosed i

January-34:-2000:)) Ross Lake National Recreation Area is
closed to _all trapping. Red fox season is closed, except
within the boundaries of Mount Baker-Snoqalmie and Okan-
ogan National Forests.

Skamania County

Hoo-witr-is-elosed-to-al-trapping:)) The foowing areas are
closed to all trapping, except for bobcat and coyote: Muddy

Proposed

Yakima counties):

SPECIES OPENING DATE CLOSING DATE
Badger, Beaver, Bobcat,| November ((8+997)) |February 28, ((4998)) 2001
Mink, Muskrat, Rac- 11,2000 February 28, ((4999)) 2002
coon, Red Fox. and [November ((#4:4998)) |February 28, ((2686)) 2003
Weasel 10, 2000
November ((334599))
9,2002
((Bebeat)) (Nevember-8;1997 ((February28:1998
NeovemberH4-1098 February-281509
Nevember13,1999)) ; ))
((Red-Fox)) ((Nevember 81997 ((February281998
Neovember 141998 February 281999
Nevember13:1909)) 5 ))
((Wesasel)) (Nevember 81997 ((Febreary281998
Noverber14-1998 Febraary 281999
Nevember-13,-1999)) ; ))
Marten December 15, (499%))| January 31, ((1998)) 2001
2000 January 31, ((#999)) 2002
December 15, ((#998))| January 31, ((2669)) 2003
2001
December 15, ((4999))
2002
(Raceeon)) ((Nevember 81997 ((February-281998
Nevember14-1998 February-28-1999
Nevember13:-1999)) 5 )
((Mnle)) (Nevember 81097 ((February28:1998
November14,1998 February 281999
Nevember13:1999)) 5 ))
((Muskrat)) (Nevember81997 ((February-28,1998
November-14199¢ February 281999
November13-1999)) 5 )
((Beaver)) (November 81997 ((Februery-281998
November 141098 February 281099
Nevember13:1599)) 0 D)
River Otter November ((8199%)) |February 28, ((4998)) 2001
(Season Bag 11, 2000 February 28, ((4999)) 2002
Limit is 6 River November ((#4;:1958)) [February 28, ((2666)) 2003
Otter in Eastern 10,2001
Washington) INovember ((43:1999))
9, 2002
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Exceptions to General Eastern Washington Trapping Sea-
sons:

((Fheriver)) River otter trapping season is closed in all East-
ern Washington counties, except that it is open in Chelan,
Ferry, Klickitat, Kittitas, Okanogan, Pend Oreille, Spokane,
Stevens, and Yakima counties, as well as in the Snake and
Walla Walla ((Rivers-and-theirtributaries)) river drainages.

Chelan County
((The-beaver)) Beaver season is closed in Swakane and Mudd
Creek drainages.

Kittitas County

((Fhe-beaver)) Beaver season is closed in the following drain-
ages: north fork of Tarpiscan Creek((s)) and ((the))
Umtanum Creek ((deainage)).

Special Regulations and Trap

Urban Trapping Areas:
Restrictions

The following described areas are closed to the taking of clas-
sified furbearing animals, and coyote, opossum, nutria, and
skunk, by the use of foot-hold, kill, or snare traps except
muskrat and mink may be taken with a number one and one-
half foot-hold drowning set or a 110 instant kill trap during
lawful trapping seasons as established by the Fish and Wild-
life Commission. In these areas all traps or devices, not capa-
ble of killing the animal must be checked and the animal
removed within 24 hours.

Thurston County, within the established city limits (including
county islands) of Lacey, Olympia, and Tumwater.

Within Snohomish, King, and Pierce counties((z)); Beginning
at the confluence of ((the)) Snohomish River and ((the))
Puget Sound; ((then)) east up ((the)) Snohomish River to
Interstate 5 (I-5); ((then)) south on I-5 to Interstate 405 (I-
405); ((then)) south on 1-405 to I-5; ((then)) south on I-5 to
((itsjunetion—with)) Pioneer Way; ((then)) east ((eleag)) on
Pioneer Way to Waller Road; ((¢hen)) south ((eleng)) on
Waller Road to SR 512; ((then)) west ((ateng)) on SR 512 to
Highway 7; ((then)) south on Highway 7 ((te)) and Highway
507 to ((the)) Pierce County line; north on Pierce County line
to Puget Sound; ((then)) north along ((the)) coast to ((the))
mouth of the Snohomish River and point of beginning.
Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 00-14-082
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 5, 2000, 11:53 a.m ]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
10-077.

Title of Rule: Migratory waterfowl seasons and regula-
tions.

WSR 00-14-082

Purpose: To adopt WAC 232-28-424 2000-2001 Migra-
tory waterfowl seasons and regulations and repeal WAC 232-
28-423 1999-2000 Migratory waterfowl seasons and regula-
tions.

Statutory Authority for Adoption: RCW 77.12.040.
Statute Being Implemented: RCW 77.12.040.

Summary: WAC 232-28-424 specifies legal season
dates, bag limits, and open areas to hunt waterfowl for the
2000-2001 hunting season. To eliminate obsolete waterfowl
seasons WAC 232-28-423 needs to be repealed.

Reasons Supporting Proposal: Waterfowl seasons and
regulations are developed based on cooperative management
programs among states of the Pacific Flyway and the United
States Fish and Wildlife Service, considering population sta-
tus and other biological parameters.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Assistant Director, Wild-
life Program, Olympia, (360) 902-2504; and Enforcement:
Bruce Bjork, Assistant Director, Enforcement, Olympia,
(360) 902-2932.

Name of Proponent: Washington Department of Fish
and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule establishes waterfow] seasons and regula-
tions to provide recreational opportunity, control waterfowl
damage, and conserve the waterfowl resources of Washing-
ton.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not affect
small business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The rule is not related to the hydraulics
code.

Hearing Location: Best Western Southcenter, 15901
West Valley Road, Tukwila, WA, on August 11-12, 2000, at
8:00 a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 31, 2000, TDD (360) 902-2207, or (360)
902-2267.

Submit Written Comments to: Washington Department
of Fish and Wildlife, Dave Brittell, 600 Capitol Way North,
Olympia, WA 98501-1091, fax (360) 902-2162, by July 31,
2000.

Date of Intended Adoption: August 11, 2000.
July §, 2000
David Ware
Game Division Manager
for Evan Jacoby

Rules Coordinator
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NEW SECTION

WAC 232-28-424 2000-2001 Migratory waterfowl
seasons and regulations.

DUCKS

Western Washington

Oct. 7-18, 2000 and Oct. 21, 2000-Jan. 21, 2001 Special
youth hunting weekend open only to hunters 15 years of age
or under (must be accompanied by an adult at least 18 years
old who is not hunting): Sept. 23-24, 2000

Daily bag limit: 7 ducks—to include not more than 2 hen
mallards, 1 pintail, 4 scaup, 2 redheads, 1 canvasback, 1 har-
lequin, 4 scoters, and 4 oldsquaws.

Possession limit: 14 ducks—to include not more than 4 hen
mallards, 2 pintails, 8 scaup, 4 redheads, 2 canvasbacks, 1
harlequin, 8 scoters, and 8 oldsquaws.

Eastern Washington
Oct. 7-18, 2000 and Oct. 21, 2000-Jan. 21, 2001

Special youth hunting weekend open only to hunters 15 years
of age or under (must be accompanied by an adult at least 18
years old who is not hunting): Sept. 23-24, 2000

Daily bag limit: 7 ducks—to include not more than 2 hen
mallards, 1 pintail, 4 scaup, 2 redheads, and 1 canvasback.

Possession limit: 14 ducks—to include not more than 4 hen
mallards, 2 pintails, 8 scaup, 4 redheads, and 2 canvasbacks.

COOT (Mudhen)

Same areas, dates (including Youth Hunting Weekend), and
shooting hours as the general duck season.

Daily bag limit: 25 coots.
Possession limit: 25 coots.

COMMON SNIPE

Same areas, dates (except Youth Hunting Weekend), and
shooting hours as the general duck season.

Daily bag limit: 8 snipe.

Possession limit: 16 snipe.

GEESE (except Brant and Aleutian Canada Geese)

Special youth hunting weekend open only to hunters 15 years
of age or under (must be accompanied by an adult at least 18
years old who is not hunting): Sept. 23-24, 2000, statewide
except Western Washington Goose Management Area 2

Daily bag limit: 4 Canada geese
Possession limit: 8 Canada geese

Western Washington Goose Seasons

Western Washington Goose Management Area 1
Island, Skagit, Snohomish counties

Oct. 7, 2000 - Jan. 1, 2001 for snow, Ross', or blue geese
Oct. 7-26, 2000 and Nov. 4 - Jan. 21, 2001 for other geese
(except Brant and Aleutian Canada geese)

Proposed
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Daily bag limit: 4 geese, to include not more than 3 snow,
Ross', or blue geese
Possession limit: 8 geese, to include not more than 6 snow,
Ross', or blue geese

WRITTEN AUTHORIZATION REQUIRED TO HUNT SNOW
GEESE. All persons hunting snow geese in this season are
required to obtain a written authorization and Harvest Report
from the Washington Department of Fish and Wildlife.
Hunters who held a 1999-2000 authorization and returned the
Harvest Report prior to the deadline will be mailed a 2000-01
authorization in early October. Hunters who did not possess
a 1999-2000 authorization must fill out an application (avail-
able at Washington Department of Fish and Wildlife Olym-
pia and Regional offices). Application forms must be deliv-
ered to a Department office no later than September 25 or
postmarked on or before September 25 in order for applicants
to be mailed a 2000-01 authorization before the season starts.
No applications will be accepted after October 31, 2000.
Immediately after taking a snow goose into possession, hunt-
ers must record in ink the information required on the Harvest
Report. Return of the Harvest Report is mandatory. Those
hunters not returning the Harvest Report to the Washington
Department of Fish and Wildlife by January 31, 2001, will be
ineligible to participate in the 2001-02 snow goose season.

Western Washington Goose Management Area 2
Cowlitz, Pacific, Wahkiakum counties, that part of Clark
County north of the Washougal River, and that part of Grays
Harbor County south of U.S. Highway 12 and east of U.S.
Highway 101.

Open on the following days from 8:00 a.m. to 4:00 p.m.:

Saturdays, Mondays, and Wednesdays only, Nov. 22, 2000 -
Jan. 14, 2001, except closed Dec. 25, 2000 and Jan. 1, 2001.

Bag limits for all of Western Washington Goose Manage-
ment Area 2:

Daily bag limit: 4 geese, to include not more than 1 dusky
Canada goose, and not more than 3 snow, Ross', or blue
geese.

Possession limit: 8 geese, to include not more than 1 dusky
Canada goose, and not more than 6 snow, Ross', or blue
geese.

Season limit: 1 dusky Canada goose.

A dusky Canada goose is defined as a dark-breasted (as
shown in the Munsell color chart 10 YR, 5 or less) Canada
goose with a culmen (bill) length of 40-50 mm.

The Canada goose season for Western Washington Goose
Management Area 2 will be closed early if dusky Canada
goose harvests exceed area quotas which collectively total 80
geese. The Fish and Wildlife Commission has authorized the
director to implement emergency area closures in accordance
with the following quotas: A total of 80 duskys, to be distrib-
uted 10 for Zone 1 (Ridgefield NWR); 25 for Zone 2 (Cowl-
itz County south of the Kalama River); 20 for Zone 3 (Clark
County private lands); 10 for Zone 4 (Cowlitz County north
of the Kalama River and Wahkiakum County); 10 for Zone 5
(Pacific County); and 5 for Zone 6 (Gray's Harbor County).
Quotas may be shifted to other zones during the season to
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optimize use of the statewide quota and minimize depreda-
tion.

Hunting is only permitted by written authorization from the
Washington Department of Fish and Wildlife. Hunters who
maintained a valid 1999-2000 written authorization will be
mailed a 2000-01 authorization card prior to the 2000-01 sea-
son. New hunters and those who did not maintain a valid
1999-2000 authorization must review goose identification
training materials and score a minimum of 80% on a goose
identification test to receive written authorization. Hunters
who fail a test must wait 28 days before retesting, and will not
be issued a reciprocal authorization until that time. Informa-
tion on training materials and testing dates/locations is avail-
able at the Olympia and regional offices.

With written authorization, hunters will receive a Harvest
Report. Hunters must carry the authorization card and Har-
vest Report while hunting. Immediately after taking a Can-
ada goose (dusky, lesser/Taverner, cackling, or other subspe-
cies) into possession, hunters must record in ink the informa-
tion required on the Harvest Report. Hunters must go
directly to the nearest check station and have geese tagged
when leaving a hunt site, before 6:00 p.m. If a hunter takes
the season bag limit of one dusky Canada goose or does not
comply with requirements listed above regarding checking of
birds and recording harvest on the Harvest Report, written
authorization will be invalidated and the hunter will not be
able to hunt in Western Washington Goose Management
Area 2 for the remainder of the season and the Special Late
Canada Goose Season. It is unlawful to fail to comply with
all provisions listed above for Western Washington Goose
Management Area 2.

Western Washington Goose Management Area 2

Special Late Canada Goose Season

Open to Washington Department of Fish and Wildlife
Advanced Hunter Education (AHE) program graduates and
youth hunters (15 years of age or under, who are accompa-
nied by an AHE hunter) possessing a valid 2000-01 south-
west Washington Canada goose hunting authorization, on the
following days, from 7:00 a.m. to 4:00 p.m.:

Saturdays, Sundays, and Wednesdays, January 20-March 10,
2001

Daily bag limit: 4 Canada geese, to include not more than 1
dusky Canada goose.

Possession limit: 4 Canada geese, to include not more than 1
dusky Canada goose.

Season limit: 1 dusky Canada goose.

A dusky Canada goose is defined as a dark-breasted Canada
goose (as shown in the Munsell color chart 10 YR, 5 or less)
with a culmen (bill) length of 40-50 mm.

Hunters qualifying for the season will be placed on a list for
participation in this hunt. WDFW will assist landowners
with contacting qualified hunters to participate in damage
control hunts on specific agricultural lands incurring goose
damage. The Special Late Canada Goose Season will be
closed by emergency action if the harvest of dusky Canada
geese exceeds 85 for the regular and late seasons. All provi-
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sions listed above for Western Washington Goose Manage-
ment Area 2 regarding written authorization, harvest report-
ing, and checking requirements also apply to the Special Late
Season; except hunters must confirm their participation at
least 24 hours in advance by calling the goose hunting hotline
(listed on hunting authorization), and hunters must check out
by 5:00 p.m. on each hunt day regardless of success. It is
unlawful to fail to comply with all provisions listed above for
the Special Late Season in Western Washington Goose Man-
agement Area 2.

Western Washington Goose Management Area 3
Includes all parts of Western Washington not included in
Western Washington Goose Management Areas 1 and 2.

Oct. 7-26, 2000 and Nov. 4 - Jan. 21, 2001

Daily bag limit: 4 geese, to include not more than 3 snow,
Ross’, or blue geese.
Possession limit: 8 geese, to include not more than 6 snow,
Ross’, or blue geese.

Eastern Washington Goose Seasons

Eastern Washington Goose Management Area 1
Adams, Benton, Chelan, Douglas, Franklin, Grant, Kittitas,
Lincoln, Okanogan, Spokane, and Walla Walla counties.

Saturdays, Sundays, and Wednesdays only during Oct. 7-26,
2000 and Nov. 4 - Jan. 14, 2001; Nov. 23, 24, Dec. 25, 2000,
and Jan. 1, 2001; and every day Jan. 15-21, 2001.

Eastern Washington Goose Management Area 2
Includes all other parts of Eastern Washington not included
in Eastern Washington Goose Management Area 1.

Every day, from Oct. 7-26, 2000 and Nov. 4 - Jan. 21, 2001.

Bag limits for all Eastern Washington Goose Management
Areas:

Daily bag limit: 4 geese, to include not more than 3 snow,
Ross’, or blue geese.

Possession limit: 8 geese, to include not more than 6 snow,
Ross’, or blue geese.

BRANT

Open in Skagit and Pacific counties only on the following
dates:

Jan. 13, 14, 17, 20, and 21, 2001

In 2000, the brant wintering population in Padilla/Samish/
Fidalgo bays remained below objective levels. If the 2000-01
preseason wintering brant population in Skagit County is
below 6,000 (as determined by the winter survey in late
December/early January), the brant season in Skagit County
will be closed or shortened.

WRITTEN AUTHORIZATION REQUIRED: All hunters partici-
pating in this season are required to obtain a written authori-
zation and Harvest Report from the Washington Department
of Fish and Wildlife. Hunters who held a 1999-2000 authori-
zation and returned the Harvest Report prior to the deadline
will be mailed a 2000-01 authorization in December. Hunt-
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ers who did not possess a 1999-2000 authorization must fill
out an application (available at Washington Department of
Fish and Wildlife Regional offices). Application forms must
be delivered to a Department office no later than 5:00 p.m. on
November 10 or postmarked on or before November 10, after
which applicants will be mailed a 2000-01 authorization in
early December. Late applications will not be accepted.
Immediately after taking a brant into possession, hunters
must record in ink the information required on the Harvest
Report. Return of the Harvest Report is mandatory. Those
hunters not returning the Harvest Report to the Washington
Department of Fish and Wildlife by January 31, 2001, will be
ineligible to participate in the 2001-02 brant season.

Bag limits for Skagit and Pacific counties:
Daily bag limit: 2 brant.
Possession limit: 4 brant.

ALEUTIAN CANADA GEESE AND SWANS
Season closed statewide.

FALCONRY SEASONS

DUCKS, COOTS, AND SNIPE (Falconry)
(Bag limits include geese and mourning doves.)

Oct. 7-18, 2000 and Oct. 21, 2000 - Jan. 21, 2001, sFatewide

Daily bag limit: 3, straight or mixed bag with geese and
mourning doves during established seasons.

Possession limit: 6, straight or mixed bag with geese and
mourning doves during established seasons.

GEESE (Falconry)
(Bag limits include ducks, coot, snipe, and mourning doves.)

Oct. 7-26, 2000 and Nov. 4 - Jan. 21, 2001, statewide, except
Western Washington Goose Management Area 2.

Western Washington Goose Management Area 2: Nov. 22,
2000 - Jan. 14, 2001 and Jan. 20, 2001 - Mar. 10, 2001,
except closed Dec. 25, 2000 and Jan. 1, 2001.

Daily bag limit: 3, straight or mixed bag with ducks, coots,
snipe, and mourning doves during established seasons.
Possession limit: 6, straight or mixed bag with ducks, coots,
snipe, and mourning doves during established seasons.
Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 232-28-423 Migratory waterfowl seasons

and regulations

Proposed
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PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 5, 2000, 11:54 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
10-077.

Title of Rule: Provisions for accidental take by falcon-
ers.

Purpose: To adopt WAC 232-12-106 Provisions for
accidental take by falconers.

Statutory Authority for Adoption: RCW 77.12.040.

Statute Being Implemented: RCW 77.12.040.

Summary: The proposed changes provide reasonable
protection for falconers whose birds accidentally kill species
for which there is no open season while maintaining restric-
tions for species of special concern and requiring falconers to
report information about some species. Gives the director
authority to develop a supplemental list of species for which
specific reporting is required. At this time, the list includes
white-tailed and black-tailed jackrabbits.

Reasons Supporting Proposal: Allows falconers to con-
tinue their pursuit without undue risk of citation for acciden-
tally killing several species of wildlife.

Maintains protection for species of concern and those
afforded specific protection (sensitive, threatened, and
endangered).

Provides means of capturing data on some species of
uncertain population status (jackrabbits and candidate spe-
cies).

Name of Agency Personnel Responsible for Drafting
and Implementation: Dave Brittell, Assistant Director, Wild-
life Program, Olympia, (360) 902-2504; and Enforcement:
Bruce Bjork, Assistant Director, Enforcement, Olympia,
(360) 902-2932.

Name of Proponent: Washington Department of Fish
and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule changes will allow accidental
take of some species. Under present rules, killing of any pro-
tected species by a falconer’s raptor is a violation. The pro-
posed rule:

(1) Maintains complete protection for sensitive, threat-
ened, and endangered species.

(2) Limits accidental take of candidate or species identi-
fied by the director to three per season.

(3) Requires falconers to report kills of species noted in
(2) above.

(4) Allows raptors to feed on accidentally killed species,
but does not allow falconers to retain carcasses.

The purpose is to implement reasonable protection for
falconers lawfully hunting game or unclassified species,
while maintaining protection of wildlife species of concern
and species already afforded special legal protection.

Making allowances for some accidental take reduces the
risk of falconers unintentionally violating rules. Complete

(
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protection is maintained for threatened and endangered spe-
cies. Limiting annual accidental take of some species meets
the intent of season closures and the need to better understand
population status. Allows falconers to continue their pursuit,
rewarding those who are most diligent in avoiding species of
concern and providing a consequence for those who do not
avoid those species.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not affect
small business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. This rule is not related to the hydraulics
code.

Hearing Location: Best Western Southcenter, 15901
West Valley Road, Tukwila, WA, on August 11-12, 2000, at
8:00 a.m.

Assistance for Persons with Disabilities: Contact Deb-
bie Nelson by July 31, 2000, TDD (360) 902-2207, or (360)
902-2267.

Submit Written Comments to: Washington Department
of Fish and Wildlife, Dave Brittell, 600 Capitol Way North,
Olympia, WA 98501-1091, fax (360) 902-2162, by July 31,
2000.

Date of Intended Adoption: August 11, 2000.

July 5, 2000

David Ware

Game Division Manager
for Evan Jacoby

Rules Coordinator

NEW SECTION

WAC 232-12-106 Provisions for accidental take by
falconers (1) When a raptor being used in falconry acciden-
tally takes any species of wildlife ('quarry’) for which the
hunting season is not currently open or which is otherwise
protected, the falconer must release the quarry if it is not seri-
ously injured. If the quarry has been seriously injured or
killed, the falconer may not retain or possess the quarry, but
the raptor may feed upon the quarry before leaving the site of
the kill.

(2) If the accidentally killed quarry is a species identified
on the Washington Candidate species list (for endangered,
threatened, or sensitive status) or specifically identified by
the director, the falconer shall, before leaving the site of the
kill, record upon a form provided by the Department, or upon
a facsimile, the falconer’s name, falconry permit number,
date, species and sex (if known) of the quarry, and exact loca-
tion of the kill. The falconer shall submit the information to
a representative of the Washington Department of Fish and
Wildlife within 72 hours of the kill.

(3) Accidental kill by any falconer in any license year
shall not exceed three individuals of any species designated
under (2) above.

(4) Not withstanding any other section of this rule, no
take of species protected under federal laws or designated as
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endangered, threatened, or sensitive in Washington is permit-
ted.
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WSR 00-14-028
EXPEDITED ADOPTION
DEPARTMENT OF REVENUE
[Filed June 29, 2000, 9:32 a.m.]

Title of Rule: WAC 458-57-035 Washington estate tax
return to be filed—Penalty for late filing—Interest on late
payments—W aiver or cancellation of penalty—Application
of payment and 458-57-045 Administration of the tax—
Releases, amended returns, refunds, heirs of escheat estates.

Purpose: Rule 035 discusses the due date for filing
Washington's estate tax return, the interest and penalties
imposed when the return is not timely filed, and the circum-
stances under which a penalty can be waived or cancelled.
Rule 045 discusses the releases issued to personal representa-
tives by the department when the state estate taxes are paid.
Rule 045 also explains how and when an amended state
return should be filed.

Statutory Authority for Adoption: RCW 83.100.200.

Statute Being Implemented: RCW 83.100.050,
83.100.060, 83.100.070, 83.100.080, 83.100.090, 83.100.-
130.

Summary: Rule 035 is being revised to incorporate
chapter 105, Laws of 2000, which limits the late payment
penalty to the lesser of 25% of the tax due or $1500. Rule
045 is being revised to eliminate the requirement that refund
claims for overpaid taxes be made within one year of the date
the taxes were paid. RCW 83.100.130 no longer places this
limitation on refund claims.

Reasons Supporting Proposal: To incorporate statutory
changes.

Name of Agency Personnel Responsible for Drafting:
Alan R. Lynn, 1025 Union Avenue, Room 400, Olympia,
WA, (360) 570-6125; Implementation and Enforcement:
Gary O'Neil, 2735 Harrison N.W_, Building 4, Olympia, WA,
(360) 753-2871.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 458-57-035 discusses the due date for filing of
Washington's estate tax return and payment of the tax due. It
explains that a penalty is imposed on the taxes due with the
state return when the return is not filed on or before the due
date, and that interest is imposed when the tax due is not paid
by the due date. The rule also discusses the limited circum-
stances under which the law allows the Department of Reve-
nue to cancel or waive the penalty, and the procedure for
requesting that cancellation or waiver.

WAC 458-57-045 contains information on releases
issued by the department for state estate taxes paid. It
explains how and when an amended state return should be
filed. The rule also identifies the requirements for notifica-
tion to the department when a claimed heir to an escheat
estate is located.

Proposal Changes the Following Existing Rules: The
department is proposing a revision of two existing rules,
WAC 458-57-035 Washington estate tax return to be filed—
Penalty for late filing—Interest on late payments—Waiver or
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cancellation of penalty—Application of payment and 458-

57-045 Administration of the tax—Releases, amended

returns, refunds, heirs of escheat estates. The rules are being

revised to incorporate legislative changes as discussed above.
NOTICE

THIS RULE IS BEING PROPOSED TO BE
ADOQOPTED USING AN EXPEDITED RULE-MAKING
PROCESS THAT WILL ELIMINATE THE NEED FOR
THE AGENCY TO HOLD PUBLIC HEARINGS, PRE-
PARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRI-
TERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF
YOU OBIJECT TO THIS RULE BEING ADOPTED USING
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBIJECTIONS'IN WRITING
AND THEY MUST BE SENT TO Alan R. Lynn, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, fax (360) 664-0693, e-mail alanl@dor.wa.gov, AND
RECEIVED BY September 6, 2000.

To Obtain a Copy of this Form and Rule in an Alterna-
tive Format: Contact Ginny Dale, at (360) 570-6176, TDD |-
800-451-7985. Please allow ten days for the form and rule to
be prepared and sent to you.

June 29, 2000
Claire Hesselholt
Rules Manager

Legislation and Policy Division

AMENDATORY SECTION (Amending WSR 99-15-095,
filed 7/21/99, effective 8/21/99)

WAC 458-57-035 Washington estate tax return to be
filed—Penalty for late filing—Interest on late pay-
ments—Waiver or cancellation of penalty—Application
of payment. (1) Introduction. This rule discusses the due
date for filing of Washington'’s estate tax return and payment
of the tax due. It explains that a penalty is imposed on the
taxes due with the state return when the return is not filed on
or before the due date, and that interest is imposed when the
tax due is not paid by the due date. The rule also discusses
the limited circumstances under which the law allows the
department of revenue to cancel or waive the penalty, and the
procedure for requesting that cancellation or waiver.

(2) Filing the state return—Payment of the tax due.
The Washington estate tax return (state return) referred to in
RCW 83.100.050 and a copy of the federal estate tax return
(federal return) must be filed on or before the date that the
federal return is required to be filed. The tax due with the
state return must be paid on or before the date that the federal
estate tax is required to be paid.

(a) Section 6075 of the Internal Revenue Code (IRC)
requires that the federal return be filed within nine months
after the date of the decedent’s death. In the case of any estate
for which a federal return must be filed, a state return must be
filed with the Washington state department of revenue
(department) on or before the date on which the federal return
is required to be filed. (This may include a federally granted
extension of time for filing. See subsection (2)(b).)
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(b) Section 6081 of the IRC permits the granting of a rea-
sonable extension of time for filing the federal return, gener-
ally not to exceed six months from the original due date. If a
federal extension of the time to file is granted, the personal
representative is required to file a true copy of that extension
with the department on or before the original due date, or
within thirty days of the issuance of the federal extension,
whichever is later. RCW 83.100.050(2). If the personal rep-
resentative fails to do so, the department may require the per-
sonal representative to file the state return on the date that the
federal return would have been due had the federal extension
not been granted.

(c) When the personal representative obtains an exten-
sion of time for payment of the federal tax, or elects to pay
that tax in installments, the personal representative may
choose to pay the state estate tax over the same time period
and in the same manner as the federal tax. The personal rep-
resentative is required to file a true copy of that extension
with the department on or before the original due date, or
within thirty days of the issuance of the federal extension,
whichever is later. RCW 83.100.060(2). If the personal rep-
resentative fails to do so, the department may require the per-
sonal representative to pay the state tax on the date that the
federal tax would have been due had the federal extension not
been granted.

_(d) The department shall issue a release when Washing-
ton’s estate tax has been paid. Upon issuance of a release, all
property subject to the tax shall be free of any claim for the
tax by the state. RCW 83.100.080.

(3) The late filing penalty. If the state return is not filed
by the due date, or any extension of the state return’s due date,
the person required to file the federal return ((shell-pay-e-pen-
alty)) may be subject to a late filing penalty. This penalty
applies if the person required to file the federal return has not
timely filed the state return with the department prior to being
notified by the department, in writing, of the necessity to file
the state return. The late payment penalty is equal to five per-
cent of the tax due for each month during which the ((repert))
state return has not been filed((—REW-83100-:070—The-total
penalty-may)), not to exceed the lesser of twenty-five percent
of the tax or one thousand five hundred dollars. RCW
83.100.070.

(a) The penalty is the equivalent of five percent for each
month, but is accrued on a daily basis for those periods less
than a month. For any portion of a month, it is calculated by
taking the five percent monthly rate and dividing it by the
number of days from the beginning of the month through the
date the return is filed, including the filing date.

((€a))) For example, assume a state return is due on Feb-
ruary 3rd but is not filed until April 20th of the same year.
The state return is delinquent starting with February 4th. The
amount of tax due with the state return is $10,000.

(i) The penalty should be computed as follows:

Feb 4-Mar 3 $10,000 tax at 5% per month $500.00
Mar 4-Apr 3 $10,000 tax at 5% per month $500.00
Apr 4-Apr 20 $10,000 tax at .1667% x 17 days $283.39

Total delinquent penalty due on April
20th filing date

$1,283.39

Expedited Adoption
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(i1} In this example, the first two calendar months are
complete and incur the full five percent penalty. The last por-
tion of a month is a total of seventeen days, including both
April 4th and April 20th. Since April has thirty days total, the
five percent monthly rate is divided by the thirty days in April
to arrive at a daily rate of.001667 (or.1667 percent). The
daily rate is then multiplied by the seventeen days of penalty
accrual to arrive at the total percentage of penalty due for that
portion of a month (.001667 x 17 days = .028339 or 2.8339
percent).

(b) If a federal extension of the due date is requested, the
penalty provided for late filing of the state return will be
imposed if the state return is filed after the due date and the
federal extension is ultimately denied.

(4) Interest is imposed on late payment. The depart-
ment is required by law to impose interest on the tax due with
the state return if payment of the tax is not made on or before
the due date. RCW 83.100.070. Interest applies to the delin-
quent tax only, and is calculated from the due date until the
date of payment. Interest imposed for periods after Decem-
ber 31, 1996, will be computed at the annual variable interest
rate described in RCW 82.32.050(2). Interest imposed for
periods prior to January 1, 1997, will be computed at the rate
of twelve percent per annum.

(5§) Waiver or cancellation of penalties. RCW
83.100.070(3) authorizes the department to waive or cancel
the penalty for late filing of the state return under limited cir-
cumstances.

(a) Claiming the waiver. A request for a waiver or can-
cellation of penalties should contain all pertinent facts and be
accompanied by such proof as may be available. The request
must be made in the form of a letter and submitted to the
department’s special programs division. The person respon-
sible bears the burden of establishing that the circumstances
were beyond the responsible person’s control and directly
caused the late filing. The department will cancel or waive
the late filing penalty imposed on the state return when the
delinquent filing is the result of circumstances beyond the
control of the person responsible for filing of the state return.
The person responsible for filing the state return is the same
person who is responsible for filing the federal return.

(b) Circumstances eligible for waiver. In order to qual-
ify for a waiver of penalty the circumstances beyond the con-
trol of the person responsible for filing the state return must
directly cause the late filing of the return. These circum-
stances are generally immediate, unexpected, or in the nature
of an emergency. Such circumstances result in the person
responsible not having reasonable time or opportunity to
obtain an extension of their due date (see subsection (2)(b))
or to otherwise timely file the state return. Circumstances
beyond the control of the responsible person include, but are
not necessarily limited to, the following:

(1) The delinquency was caused by the death or serious
illness of the person responsible for filing the state return or a
member of the responsible person’s immediate family. In
order to qualify for penalty waiver, the death or serious ill-
ness must directly prevent the person responsible from hav-
ing reasonable time or opportunity to arrange for timely filing
of the state return. Generally, the death or serious illness



Washington State Register, Issue 00-14

must have occurred within sixty days prior to the due date,
provided that a valid state return is filed within sixty days of
the due date.

(i) The delinquency was caused by an unexpected and
unavoidable absence of the person responsible. Generally,
this absence must be within sixty days prior to the due date,
provided that a valid state return is filed within sixty days of
the due date. "Unavoidable absence of the person responsi-
ble” does not include absences because of business trips,
vacations, personnel turnover, or personnel terminations.

(iii) The delinquency was caused by the destruction by
fire or other casualty of estate records necessary for comple-
tion of the state return.

(iv) An estate tax return was timely filed, but was filed
incorrectly with another state due to an issue of the decedent’s
domicile.

(v) A Washington estate tax return was properly pre-
pared and timely filed, but was sent to the location for filing
of the federal estate tax return.

(6) Waiver or cancellation of interest. Title 83 RCW
(Estate Taxation) does not provide any circumstances that
allow for waiver of the interest, even though penalty may be
waived under limited circumstances (see subsection (5)).

(7) Application of payment towards liability. The
department will apply taxpayer payments first to interest,
next to penalties, and then to the tax, without regard to any
direction of the taxpayer.

AMENDATORY SECTION (Amending WSR 99-15-095,
filed 7/21/99, effective 8/21/99)

WAC 458-57-045 Administration of the tax—
Releases, amended returns, refunds, heirs of escheat
estates. (1) Introduction. This rule contains information on
releases issued by the department for state estate taxes paid.
It explains how and when an amended state return should be
filed((;-and-states-the-timne-himit-forelaiming-arefund-ofover-
patd-taxes)). The rule also gives several requirements for
notification to the department when a claimed heir to an
escheat estate is located.

(2) Releases. When the state estate taxes have been paid
in full, the department will issue a release to the personal rep-
resentative upon request. The request will include a com-
pleted state return and a copy of the completed federal return.
The final determination of the amount of taxes due from the
estate is contingent on receipt of a copy of the final closing
letter issued by the Internal Revenue Service (IRS). The
department may require additional information to substanti-
ate information provided by the estate. The release issued by
the department will not bind or estop the department in the
event of a misrepresentation of facts.

(3) Amended returns. An amended state return must be
filed with the department within five days after any amended
federal return is filed with the IRS and must be accompanied
by a copy of the amended federal return.

(a) Any time that the amount of federal tax due is
adjusted or when there is a final determination of the federal
tax due the person responsible must give written notification
to the department. This notification must include copies of
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any final examination report, any compromise agreement, the
state tax closing letter, and any other available evidence of
the final determination.

(b) If any amendment, adjustment or final determination
results in additional state estate tax due, interest will be calcu-
lated on the additional tax due at the annual variable interest
rate described in RCW 82.32.050(2).

(4) Refunds. ((Slaimsforrefund-of taxes-overpaid-must
be-inttiated-withinone-year-of the time-thetaxes-are first pmd
to-the-state-of-Washington:)) Only the personal representa-

tive or the personal representative’s retained counsel may
make ((sweh)) a claim for a refund of overpaid tax. Any
refund issued by the department will include interest at the
existing statutory rate defined in RCW 82.32.050(2), com-
puted from the date the overpayment was received by the
department until the date it is mailed to the estate’s represen-
tative. RCW 83.100.130(2).

(5) Heirs of escheat estates. Heirs to an estate may be
located after the estate escheats to Washington. The personal
representative of an escheat estate or a claimed heir must pro-
vide the department with all information and documentary
evidence available that supports the heir’s claim. All support-
ing documents must be in the English language when submit-
ted to the department. The English translation of any foreign
document shall be authenticated as reasonably required by
the department.

(a) In all cases where there is a court hearing or the tak-
ing of a deposition on the question of a claimed heir, the per-
sonal representative shall give the department twenty days’
written notice of such hearing or matter.

(b) The personal representative must give the department
at least twenty days’ written notice of the hearing on the final
account and petition for distribution.

WSR 00-14-032
EXPEDITED ADOPTION
DEPARTMENT OF ECOLOGY
[Order 00-20—Filed June 29, 2000, 2:02 p.m.]

Title of Rule: Chapter 173-24 WAC, Tax exemptions
and credits for pollution control facilities.

Purpose: The purpose of this rule is to provide tax cred-
its and exemptions for pollution control facilities approved
by the appropriate agency.

Statutory Authority for Adoption: Chapter 82.34 RCW.

Statute Being Implemented: Chapter 82.34 RCW.

Summary: This amendment is being proposed to correct
errors in grammar, punctuation, and to clarify the language of
the rule without changing its effect.

Name of Agency Personnel Responsible for Drafting:
Kathy Carpenter, Headquarters, (360) 407-6216; Implemen-
tation and Enforcement: Cullen Stephenson, Headquarters,
(360) 407-6103.

Name of Proponent: [Department of Ecology], govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Expedited Adoption
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Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of this rule is to provide tax credits and
exemptions for pollution control facilities approved by the
appropriate agency.

This amendment corrects typographic errors and updates
addresses.

Proposal does not change existing rules.
NOTICE

THIS RULE IS BEING PROPOSED TO BE
ADOPTED USING AN EXPEDITED RULE-MAKING
PROCESS THAT WILL ELIMINATE THE NEED FOR
THE AGENCY TO HOLD PUBLIC HEARINGS, PRE-
PARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRI-
TERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF
YOU OBJECT TO THIS RULE BEING ADOPTED USING
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Jerry Thielen, Rules
Coordinator, Department of Ecology, P.O. Box 47600,
Olympia, WA 98504-7600, AND RECEIVED BY Septem-
ber 6, 2000.

June 27, 2000
Daniel J. Silver

Deputy Director

AMENDATORY SECTION (Amending Order DE 78-2,
filed 3/14/78)

WAC 173-24-010 Introduction and purpose. Chapter
82.34 RCW provides for tax credits and exemptions for pol-
lution control facilities approved by the appropriate control

agency. ((%&g@es&@f—&s—fggﬂeﬁems-i&eﬁgbhsh—a—pfe-

faeility-)) The purposes

(1) Establish a procedure for reviewing applications for
tax benefits received from the department of revenue for
review by the department of ecology: and

(2) Establish criteria for identifying the individual facili-
ties within each _application and. for each facility, either:

(a) Approve the facility;

(b) Approve the facility as a "dual purpose pollution con-
trol facility”; or

(c) Deny the facility.

AMENDATORY SECTION (Amending Order DE 70-7,
filed 8/4/71)

WAC 173-24-020 Authority. This ((regalation)) rule is
adopted ((purstantte)) under the authority granted the direc-
tor of the department of ecology by RCW 43.21A.080 and
43.21A.090.

Expedited Adoption
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AMENDATORY SECTION (Amending Order DE 78-2,
filed 3/14/78) ‘

WAC 173-24-030 Definitions. Unless a different mean-
ing is plainly required by the context, the following words as
((heretnafter)) used in this chapter ((shal)) have the follow-
ing meanings:

(1) "Commercial or industrial operation” ((shaH)) means
the industrial, manufacturing, waste disposal, utility or other
commercial establishment operated by an applicant for a cer-
tificate under chapter 82.34 RCW.

(2) "Department"” ((shall)) means the Washington state
department of ecology.

(3) "Dual purpose pollution control facility” or "dual
purpose facility” ((shall)) means a facility in which the por-
tion for the purpose of pollution control is so integrated into
the total facility with portions for other purposes that separa-
tion into identifiable component parts is not possible.

(4) "Facility" ((shalt)) means any treatment works, con-
trol device((s)), disposal system((s)), machinery, equipment,
structure((s)) or property for which a certificate is applied for
under chapter 82.34 RCW or any physically or conceptually
identifiable part or ((aeeesseries)) accessory thereof.

(5) "Necessary to the manufacture of products” ((shall))
means that without which manufacture of products at the
present or proposed level could not be undertaken.

If the manufacture of products could be undertaken at
present levels without a facility, even though ((sueh)) the
manufacture would be uneconomical or impractical, such a
facility is not necessary to the manufacture of products. How- ‘
ever, if a commercial or industrial operation is recovering or
producing chemicals or heat for use in the manufacturing
process at the time it submits an application, then any facili-
ties necessary for ((sweh)) production or for recovery of
chemicals at present percentage rates will be considered nec-
essary to the manufacture of products.

(6) "Pollution” ((sheH)) means "air contaminant” and "air
pollution" as defined in RCW 70.94.030, and "pollution" as
defined in RCW 90.48.020.

(7) "Products” as used in the phrase, "manufacture of
products,” ((skhaH)) includes the item or items which an indus-
trial operation is designed primarily to manufacture or pro-
duce.

(8) "Regional or local air pollution control authority”
((sheH)) means any local or regional entity or control pro-
gram considered as an "authority” for the purpose of chapter
70.94 RCW.

(9) "Single purpose facility” ((shaH)) means a facility
other than a dual purpose facility.

AMENDATORY SECTION (Amending Order DE 70-7,
filed 8/4/71)

WAC 173-24-040 Applications submitted to the
department of revenue. Applications filed ((pursuantto))
under RCW 82.34.020 ((shaH)) must be submitted to the
department of revenue ((pursuantte)) in accordance with that ‘
department’s requirements. The department of revenue will
supply an identifying application number and forward the
application to the department or regional or local air pollution
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control authority, as appropriate, for review ((pursuant-te))
under RCW 82.34.030.

AMENDATORY SECTION (Amending Order DE 70-7,
filed 8/4/71)

WAC 173-24-050 Applications reviewed by the
department. The department will review applications for
approval of facilities ((whieh)) that may be designated "water
pollution control facilities” as defined in RCW 82.34.010
(1)(b). The department will also review any application relat-
ing to a facility ((whteh)) that is not within the jurisdiction of
an activated regional or local air pollution control authority,
or ((whieh)) that is within any area over which the depart-
ment has assumed jurisdiction ((pursuantte)) under RCW
70.94.390. The department will also review any application
for approval of a facility relating to any air contaminant
source subject to rules ((end-regulations)) adopted by the
department or its predecessor agencies ((parsuantto)) under
RCW 70.94.395.

The department will, when necessary, advise the depart-
ment of revenue of the proper agency or agencies to which an
application is to be submitted for review.

AMENDATORY SECTION (Amending Order DE 78-2,
filed 3/14/78)

WAC 173-24-060 Action by the department within
thirty days—Request for further information. The depart-
ment shall, within thirty days of receipt of an application
from the department of revenue, make the identification and
classification described in WAC 173-24-070 and approval or
denial described in WAC 173-24-080, or it shall request fur-
ther information from the applicant. A copy of any request
from the department to the applicant for further information
((shal})) must be transmitted to the department of revenue.
The failure of the applicant to supply any additional informa-
tion requested by the department, without reasonable grounds
for such a failure, may result in disapproval of all or part of
the application.

The department shall notify the department of revenue,
in writing, of its decisions on any application submitted ((te
#)) and shall send a copy of ((sueh)) the notification ((shal
be-sent)) to the applicant by certified mail.

AMENDATORY SECTION (Amending Order DE 78-2,
filed 3/14/78)

WAC 173-24-070 Identification and classification of
facilities. The department will review each application to
determine whether the facility is a single, integrated facility,
or can be separated, either physically or conceptually, into
identifiable component parts. Each component part ((shall))
must be considered as a separate facility for the purpose of
the department’s review of the application. The department
will identify all ((sueh)) those facilities within each applica-
tion.

For each facility identified, the department shall classify
it as a "dual purpose facility” or a "single purpose facility."

[5]
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AMENDATORY SECTION (Amending Order DE 78-2,
filed 3/14/78)

WAC 173-24-080 Approval of a facility. The depart-
ment shall approve any facility when:

(1) It was installed or intended to be installed for the pri-
mary purpose of pollution control, and;

(2) When it is operated or intended to be operated prima-
rily for the purpose of pollution control, and;

(3) When it is suitable, reasonably adequate, and meets
the intent and purposes of chapter 70.94 or 90.48 RCW;

If the facility does not meet these criteria, it ((shel))
must be denied.

AMENDATORY SECTION (Amending Order DE 80-33,
filed 10/7/80)

WAC 173-24-090 Installation for the purpose of pol-
lution control. A facility will be considered to be installed or
intended to be installed for the primary purpose of pollution
control when:

(1) It was installed or intended to be installed in response
to a requirement of the department or a regional or local air
pollution control authority contained in a permit, order, or
((regulation—whieh)) rule that applies to the particular indus-
try or commercial establishment ((fta}Hts3)) in question, and
such a facility meets or exceeds the requirements of such a
permit, order, or ((regwlatien)) rule; and

(2) It was installed ((pursuantte)) in conformance with a
requirement developed under chapter 90.48 or 70.94 RCW
and not under some other statute administered by the depart-
ment such as, for example, chapter 70.95 or 70.105 RCW.

AMENDATORY SECTION (Amending Order DE 78-2,
filed 3/14/78)

WAC 173-24-100 Operation for the purpose of pollu-
tion control. A facility is operated or intended to be operated
primarily for the purpose of pollution control when:

(1) The emissions or effluents from the commercial or
industrial operation do or will contain measurably less pollu-
tion with the facility installed than they would without the
facility installed, and;

(2) For a facility, other than a dual purpose facility, it is
not necessary to the manufacture of products.

AMENDATORY SECTION (Amending Order DE 78-2,
filed 3/14/78)

WAC 173-24-110 Meeting the intent and purposes of
chapters 70.94 and 90.48 RCW,. A facility is suitable, rea-
sonably adequate, and meets the intent and purposes of chap-
ters 70.94 and 90.48 RCW, when:

(1) Normal operation of the particular commercial or
industrial operation with the facility installed will not be in
violation of any provision of chapter 70.94 or 90.48 RCW
and;

(2) Such an operation will meet the requirements of any
applicable permits, orders, ((regulations)) rules or standards

Expedited Adoption

r

—
—]
—
[- 9
[—]
[—]
=
[—]
kd
=
[—]
ket
=




—d
(—]
—
-
=
[—]
kel
| —
[—=]
[
[
s

WSR 00-14-053

of the department or a regional or local air pollution control
authority.

AMENDATORY SECTION (Amending Order DE 70-7,
filed 8/4/71)

WAC 173-24-120 Treatment ((prier-te)) before con-
nection to utilities. Any facility designed for the primary
purpose of reducing, controlling, disposing of, or treating
industrial or commercial wastes ((prierte)) before the ulti-
mate conveyance thereof to the waste collecting facilities of
public or privately owned utilities ((shaH)) must be approved
if it satisfies the requirements set forth in this chapter((s)).
However, any facility installed or constructed for the primary
purpose of connecting any commercial establishment with
the waste collecting facilities of public or privately owned
utilities ((shal)) may not be eligible for approval.

AMENDATORY SECTION (Amending Order DE 80-33,
filed 10/7/80)

WAC 173-24-125 Revision of prior findings. On its
own initiative or ((eneempliant-of)) in compliance with the
local or regional air pollution control agency in which an air
pollution control facility is located, the department may
revise the prior findings of the appropriate control agency
whenever it appears that any of the conditions listed in RCW
82.34.100 (1) or (2) have been met or when the department
determines that the prior determination had been made in
error.

AMENDATORY SECTION (Amending Order DE 70-7,
filed 8/4/71)

WAC 173-24-130 Administrative appeal of depart-
ment decision. The approval or disapproval by the depart-
ment ((pursueantto)) under RCW 82.34.030 of any applica-
tion, or any revision of prior findings by the department
((pursuantte)) under RCW 82.34.100 shall constitute a deci-
sion of the department subject to review by the pollution con-
trol hearings board ((pursuantte)) in accordance with chapter
43.21B RCW. Any aggrieved party may appeal any ((sueh))
decision ((pursuantte)) in accordance with the rules ((end
regttatiens)) of the pollution control hearings board no later
than thirty days after receipt of written notice thereof.

AMENDATORY SECTION (Amending Order DE 78-2,
filed 3/14/78)

WAC 173-24-140 Delegation. The powers, duties, and
functions vested in the department by chapter 82.34 RCW,
will be performed by the deputy director of the department or
his or her delegate.

AMENDATORY SECTION (Amending Order DE 78-2,
filed 3/14/78)

WAC 173-24-150 Delegation of state responsibilities
under federal program. The functions of the "state certify-
ing authority" for the federal tax credit program for pollution

Expedited Adoption
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control facilities ((skalt)) must be performed by the deputy
director of the department or his or her delegate.

WSR 00-14-053
EXPEDITED ADOPTION
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed July 3, 2000, 9:00 a.m.]

Title of Rule: Chapter 50-32 WAC, Establishment of
alien banks in Washington—Procedure.

Purpose: Housekeeping changes and recodifying chap-
ter 50-32 WAC.

Statutory Authority for Adoption: RCW 30.04.030 and
43.320.040.

-Statute Being Implemented:
43.320.040.

Summary: To make housekeeping changes in chapter
50-32 WAC and to recodify it as a chapter of Title 208 WAC.
Chapter 50-32 WAC currently refers to "supervisor of bank-
ing" and "division of banking." These terms were changed in
October 1993 to "director of the department of financial insti-
tutions" and "division of banks."

Reasons Supporting Proposal: Terms were changed in
October 1993 after the Division of Banking, the Division of
Savings and Loan Association, and the Securities Division of
Department of Licensing merged to form the Department of
Financial Institutions. The intent of the rule remains
unchanged.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Mike Abe, 210 11th Ave-
nue S.W., Suite 300, (360) 902-8704.

Name of Proponent: The Department of Financial Insti-
tutions, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To make housekeeping changes in chapter 50-32
WAC and to recodify it as a chapter of Title 208 WAC.
Chapter 50-32 WAC currently refers to "supervisor of bank-
ing" and "division of banking.” These terms were changed in
October 1993 to "director of the department of financial insti-
tutions” and "division of banks."

Proposal does not change existing rules. No substantive
changes to rules.

RCW 30.04.030 and

NOTICE

THIS RULE IS BEING PROPOSED TO BE
ADOPTED USING AN EXPEDITED RULE-MAKING
PROCESS THAT WILL ELIMINATE THE NEED FOR
THE AGENCY TO HOLD PUBLIC HEARINGS, PRE-
PARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRI-
TERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF
YOU OBJECT TO THIS RULE BEING ADOPTED USING
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Mike Abe, Program Man-
ager, Division of Banks, Department of Financial Institu-
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tions, 210 11th Avenue S.W., Suite 300, Olympia, WA

98504-1200, AND RECEIVED BY September 5, 2000, by
5:00 p.m.

June 30, 2000

John L. Bley

Director

AMENDATORY SECTION (Amending Order 23, filed
8/14/73)

WAC 50-32-020 Definitions. For purposes of these
rules and regulations, the following terms are defined as:

(1) Act - chapter 53, Laws of 1973 Ist ex. sess.

(2) Application - "Application” means an application of

an alien bank to the ((supervisorof-banking)) director of the
department of financial institutions for a certificate of author-

ity to establish and operate an agency, branch or bureau in the
state of Washington.

(3) Domiciliary country - "Domiciliary country” means
the foreign country under the laws of which the alien bank is
organized.

(4) Fiscal year - "Fiscal year" means the fiscal year of
the alien bank.

(5) Depositary - "Depositary " shall mean a bank with its
principal place of business within the state of Washington
selected by the alien bank and approved by the ((supervisor
eof-banking)) director, for the deposit of the cash or liquid
assets required by section 7 and 12 of the act.

(6) Rules and regulations - "Rules and regulations”
means all of Title ((58)) 208 WAC. Alien banks in conduct-
ing authorized banking business shall be subject to such rules
and regulations under the same terms and conditions as
applied to banks organized under the laws of this state to the
extent that such rules and regulations as applied to alien
banking operations are consistent with the intent and pur-
poses of the alien bank act and subject to limitations and
restrictions imposed by these alien bank rules and regula-
tions.

(7) Section - Section numbers referred to herein are
those found in chapter 53, Laws of 1973 Ist ex. sess.

AMENDATORY SECTION (Amending Order 23, filed
8/14/73)

WAC 50-32-030 Application procedure. An applica-
tion by an alien bank to establish and operate an office or
bureau in the state of Washington shall be made on the form
prescribed in Appendices 1, 2 or 3, whichever is applicable.

An application shall not be deemed complete if, in the
opinion of the ((superviser)) director, the applicant has not
supplied all of the required information or the information
supplied is deficient. After receipt of the completed applica-
tion, the ((superviser)) director shall conduct his required
investigation.

(1) Office. The ((superviser)) director shall notify the
applicant of denial or conditional approval of an application
for a certificate for an agency or branch within 180 days of
his receipt of the completed application.

[7]
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If the application for a certificate for an agency or branch
is conditionally approved, the applicant must supply the fol-
lowing documents executed by the governing board and
properly sworn to before a U.S. Consular Official within 60
days of notification.

(a) Appointment of the ((supervisor-efbanking)) director
of the department of financial institutions as agent

(b) Designation of bank’s agent for service in Washing-
ton

(c) Letter of guaranty

(d) Appointment of depositary(ies)

(e) Certificate of allocation and assignment of capital

(f) Depositary agreements for assigned and allocated
capital

(g) A power of attorney in favor of the person designated
to be in charge of the business and affairs of the office.

The applicant shall also provide proof of fidelity bond
coverage and the oath of the managing officer of the Wash-
ington office.

After receipt of these documents and after the ((supervi-
ser)) director is satisfied that all statutory requirements have
been met, he shall issue his certificate.

(2) Bureau. The ((superviser)) director shall notify the
applicant of denial or approval of an application for a certifi-
cate for a bureau within 90 days of his receipt of the com-
pleted application. If the application is approved, the certifi-
cate will be issued forthwith.

AMENDATORY SECTION (Amending Order 23, filed
8/14/73)

WAC 50-32-040 Examination—Frequency—Scope.
The accountant selected to audit the books of account of an
alien office shall be an independent accountant licensed to
practice by the state of Washington and who is not an
employee, officer, or holder of the securities of the alien bank
or its subsidiaries. Such accountant must have knowledge and
experience with respect to auditing books of international
corporations. A resume’ of such accountant wherein the
knowledge and experience is set forth must accompany the
alien bank’s request that such accountant be approved by the
((superviserof-banking)) director. The report of such inde-
pendent accountant shall be based upon an audit made in
accordance with generally accepted auditing standards with-
out limitation on its scope and shall be unqualified.

AMENDATORY SECTION (Amending Order 23, filed
8/14/73)

WAC 50-32-090 Reports—Required reports. Each
alien bank shall file the following periodic reports relating to
the financial condition of the office:

(1) Examination (audit) report by an accountant
approved by the ((superviser)) director as of the last business
day of the fiscal year as prescribed by section 14 of the act.

(2) Reports of resources and liabilities as required by
banks chartered by the state of Washington as prescribed by
RCW 30.08.180 and 30.08.190, together with proof of publi-
cation. An agency need not publish such reports.

Expedited Adoption
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(3) Annual report of income on calendar year basis as a
special report as required of banks chartered by the state of
Washington (RCW 30.08.190).

AMENDATORY SECTION (Amending Order 23, filed
8/14/73)

WAC 50-32-99001 Appendix I—Forms—Applica-
tion for certificate authorizing an alien bank to establish
and operate a branch in the state of Washington.

APPLICATION FOR CERTIFICATE AUTHORIZING
AN ALIEN BANK TO ESTABLISH AND
OPERATE A BRANCH IN THE STATE OF WASHINGTON

TO: ((SuperviserofBanking)) Director of the Department of
Financial Institutions

Division of ((Banking)) Banks
Olympia, Washington 98504

The __(Applicant alien bank) , with its head office and
principal place of business located at _(Domiciliary
Country) hereby initiates this application for certificate
authorizing the establishment and operation of a branch to be
located . . ...... inthe Cityof . ... .. ,Countyof ...... s
State of Washington.

The __(Bank) , is incorporated, chartered or otherwise
authorized to conduct a banking business under the laws of
(Domiciliary Country) . We enclose a verified copy of the
resolution adopted by the bank’s governing board, properly
sworn to before a U.S. Consular Official, authorizing the fil-
ing of this application and designating the officer(s) who is
(are) to sign this application and provide the material
required herein, authorizing the payment of fees required by
law or regulation, and designating the managing officer(s) of
the proposed branch. We enclose a bank draft for $1,500.00
to apply upon the statutory cost of investigation. If the cost of
investigation to be made exceeds $1,500.00 we agree to pay
such excess in accordance with WAC ((5642-640)) 208-
512-040 together with such other costs and fees as may be
legally required by statute or regulation.

Correspondence, instructions, requests for information,
reports, etc., should be addressed:

Proposed Branch

To expedite the statutory investigation the following infor-
mation, schedules, certifications, resume’s, etc., are fur-
nished:

(a) Name of present Chief Executive Officer. . ... ...
and Name of the Secretary . . . . ..

(b) The bank’s fiscal yearends . ... ..

(c) (English translation): Four certified copies of the
most recent edition of the bank’s certificate of authority or
other legal authorization of your country to conduct a bank-
ing business and the bank’s articles of incorporation.

Expedited Adoption
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(d) Date of certificate of authority or its equivalent under
which presently operating . . . .. .. and expiration date, or
duration, of the certificate of authority or its equivalent

) Capltal structure at end of last fiscal year: (ie,
equity capital, surplus, undivided profits, unallocated or con-
tingency reserves).

(f) Two copies of last available statement of condition.

(g) Statement of object and purpose or purposes which
bank proposes to pursue in the transaction of business in the
state of Washington.

(h) Copy of (English translation where applicable) laws
of domiciliary country under which applicant bank is orga-
nized which permits a bank with its principal place of busi-
ness in the state of Washington to establish in that foreign
country a branch, agency or similar operation. Attached to a
copy of such laws shall be either (a) an opinion of counsel (a
member of the bar in the foreign country under whose laws
the applicant is organized), including references to or extracts
from relevant statutes, if any, to the effect that a bank with its
principal place of business in the state of Washington may be
permitted to establish and maintain in such foreign country a
branch, agency or similar operation, or (b) a certificate of an
official of the applicant’s country who is authorized under its
laws to issue a license to a bank with its principal place of
business in the state of Washington to maintain either a
branch or agency, to the effect he is so authorized.

(i) An opinion of counsel for the applicant (a member of
the bar in the foreign country under whose laws the applicant
is organized) to demonstrate that this application to establish
a branch is in compliance with local laws. Such opinion
should state that (a) the applicant’s charter authorizes it to
carry on the business contemplated by the application, (b) the
applicant has conducted, and is now conducting, its business
as authorized by the charter and bylaws in compliance with
the laws of its country of incorporation, and (c) the making of
the application is in compliance with the laws of the country
of incorporation.

(j) Letter or certificate from banking authorities of domi-
ciliary country granting permission to the applicant to apply
for a branch in this state.

(k) Furnished herewith:

(1) Name, title and resume’ for each officer of the pro-
posed branch in Washington.

(2) Confidential financial statement for the managing
officer of the proposed branch in Washington.

(I) Deposit projections for the first three years of opera-
tions:

1. Highest deposit totals anticipated by end of first year
of operations of the proposed branch $. . . . .. .

II. Highest deposit totals anticipated by end of second
year of operations of the proposed branch §. . . . ..

III. Highest deposit totals anticipated by the cnd of the
third year of operations of the proposed branch $. . . . .. .

(m) Indicate whether eligible deposit liabilities of the
branch in the state of Washington will be covered by the
insurance protection of the Federal Deposit Insurance Corpo-
ration __(yes orno) .

(n) Outline of background information in support of
application.
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(0) Copy of option or conditional lease on proposed
branch site.

(p) A verified or authenticated copy of the bank’s
bylaws.

EXECUTED at ........ , for the __(Bank) ,this.... day
of ........ ,19...
(By the bank’s chief K e

executive officer)

(and the secretary of the K e
banking corporation)

Bank Seal

*Please type name and official title under the signatures.

AMENDATORY SECTION (Amending Order 23, filed
8/14/73)

WAC 50-32-99002 Appendix II—Forms—Applica-
tion for certificate authorizing an alien bank to establish
and operate an agency in the state of Washington.

APPLICATION FOR CERTIFICATE AUTHORIZING
AN ALIEN BANK TO ESTABLISH AND
OPERATE AN AGENCY IN THE STATE OF WASHINGTON

TO: ((Supervisor-efBanking)) Director of the Department of
Financial Institutions

Division of (Banking)) Banks

Olympia, Washington 98504

The _(Applicant alien bank) _ with its head office and
principal place of business located __(Domiciliary Country)
hereby initiates this application for certificate authorizing the
establishment and operation of an agency to be located
........ inthe Cityof ......,Countyof ........., State
of Washington.

The _(Bank) , is incorporated, chartered or otherwise
authorized to conduct a banking business under the laws of

(Domiciliary Country) . We enclose a verified copy of the
resolution adopted by the bank’s governing board, properly
sworn to before a U.S. Consular Official, authorizing the fil-
ing of this application and designating the officer(s) who is
(are) to sign this application and provide the material
required herein, authorizing the payment of fees required by
law or regulation, and designating the managing officer(s) of
the proposed agency. We enclose a bank draft for $1,500.00
to apply upon the statutory cost of investigation. If the cost of
investigation to be made exceeds $1,500.00 we agree to pay
such excess in accordance with WAC ((5612-0408)) 208-
512-040 together with such other costs and fees as may be
legally required by statute or regulation.

Correspondence, instructions, requests for information,
reports, etc., should be addressed:

Proposed Agency

WSR 00-14-053

To expedite the statutory investigation, the following infor-
mation, schedules, certifications, resume’s, etc., are fur-
nished:

(a) Name of present chief executive officer........
name of the secretary . . .. .. .

(b) The bank’s fiscal yearends . . . ... .

(c) Four certified copies (English translation where
applicable) of the most recent edition of the bank’s certificate
of authority or other legal authorization of your country to
conduct a banking business and the bank’s articles of incorpo-
ration.

(d) Date of certificate of authority or its equivalent under
which presently operating . . . . .. . and expiration date, or
duration, of the certificate of authority or its equivalent

equity capital, surplus, undivided profits, unallocated or con-
tingency reserves).

(f) Two copies of last available statement of condition.

(g) Statement of object and purpose or purposes which
bank proposes to pursue in the transaction of business in the
state of Washington.

(h) Copy of (English translation where applicable) laws
of domiciliary country under which applicant bank is orga-
nized which permits a bank with its principal place of busi-
ness in the state of Washington to establish in that foreign
country a branch, agency of similar operation. Attached to a
copy of such laws shall be either (a) an opinion of counsel (a
member of the bar in the foreign country under whose laws
the applicant is organized), including references to or extracts
from relevant statutes, if any, to the effect that a bank with its
principal place of business in the state of Washington may be
permitted to establish and maintain in such foreign country a
branch, agency or similar operation, or (b) a certificate of an
official of the applicant’s country who is authorized under its
laws to issue a license to a bank with its principal place of
business in the state of Washington to maintain either a
branch or agency, to the effect he is so authorized.

(i) An opinion of counsel for the applicant (a member of
the bar in the foreign country under whose laws the applicant
is organized) to demonstrate that this application to establish
an agency is in compliance with local laws. Such opinion
should state that (a) the applicant’s charter authorizes it to
carry on the business contemplated by the application, (b) the
applicant has conducted, and is now conducting, its business
as authorized by the charter and bylaws in compliance with
the laws of its country of incorporation, and (c) the making of
the application is in compliance with the laws of the country
of incorporation.

(j) Letter or certificate from banking authorities of domi-
ciliary country granting permission to the applicant to apply
for an agency in this state.

(k) Furnished herewith:

(1) Name, title and resume’ for each officer of the pro-
posed agency in Washington.

(2) Confidential financial statement of the managing
officer of the proposed agency in Washington.

() Outline of background information in support of
application.
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(m) Copy of option or conditional lease on proposed
agency site.

(n) A verified or authenticated copy of the bank’s
bylaws.

EXECUTED at........ , for the _(Bank) ,this.... day of

(By the bank’s chief
executive officer) X

(and the secretary of the
banking entity) e

Bank Seal
*Please type name and official title under the signatures.

AMENDATORY SECTION (Amending Order 23, filed
8/14/73)

WAC 50-32-99003 Appendix III—Forms—Applica-
tion for certificate authorizing an alien bank to establish
and operate a bureau in the state of Washington.

APPLICATION FOR CERTIFICATE AUTHORIZING
AN ALIEN BANK TO ESTABLISH AND
OPERATE A BUREAU IN THE STATE OF WASHINGTON

(To be filed in duplicate)

TO: ((SupervisorofBanking)) Director of the Department of
Financial Institutions

Division of ((Banrking)) Banks

Olympia, Washington 98504

The __(Applicant alien bank) , with its head office and
principal place of business located at _(Domiciliary

Country) , hereby initiates this application for certificate
authorizing the establishment and operation of a bureau to be
located . ... ... inthe Cityof ... ... ,Countyof ........ ,
State of Washington.

The _ (Bank) is incorporated, chartered or otherwise
authorized to conduct a banking business under the laws of

(Domiciliary Country) .

We enclose a verified copy of the resolution, adopted
..... by the bank’s governing board, specifically empower-
ing its President (or Chief Executive Officer) and the bank’s
Secretary (or equivalent officer) to execute this application,
pay the fees required by law or regulation, provide such
information and furnish such reports and enter into such
agreements as may be necessary.

Correspondence, instructions, and requests for informa-
tion, reports, etc., should be addressed:

Proposed Bureau

To expedite the statutory investigation, the following infor-
mation, schedules, documents, etc., are furnished:

Expedited Adoption
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(a) Name of present Chief Executive Officer. . . ... ..
and name of the Secretary. . ...... .

(b) The bank’s fiscal yearends .. ... .... .

(c) (English translation) Four certified copies of most
recent edition of the bank’s certificate of authority or other
legal authorization of your country to conduct an interna-
tional banking business and the bank’s articles of incorpora-
tion.

(d) Date of certificate of authority or its equivalent under
which presently operating. . ... ... and expiration date, or
duration, of the certificate of authority or its equivalent

equity capital, surplus or rest accounts, undivided profits,
unallocated or contingency reserves).

(f) Two copies of last available statement of condition.

(g) Statement of object, purpose and activities which
bank proposes to pursue the establishment and operation of a
bureau in this state at the place designated herein.

Enclosed is a bank draft for $300.00 to apply upon the
statutory cost of investigation. If the cost of investigation to
be made exceeds $300.00, we agree to pay such excess in
accordance with WAC ((56-12-040)) 208-512-040 together
with such other costs and fees as may be legally required by
state or regulation.

......................... EXECUTED in duplicate at

for the _(Legal name of applicant bank) this . .... day of

...... ,19..

(By the chief

executive officer) X
(and the Secretary of the banking cor-

poration) e
Bank Seal

*Please type name and official title under the signatures.

NEW SECTION

The following sections of the Washington Administra-
tive Code are recodified as follows:

Old WAC number New WAC number

50-32-010 208-532-010
50-32-020 208-532-020
50-32-030 208-532-030
50-32-040 208-532-040
50-32-050 208-532-050
50-32-060 208-532-060
50-32-070 208-532-070
50-32-080 208-532-080
50-32-090 208-532-090
50-32-100 208-532-100
50-32-99001 208-532-99001
50-32-99002 208-532-99002
50-32-99003 208-532-99003
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WSR 00-14-075
EXPEDITED ADOPTION
HEALTH CARE AUTHORITY
(Basic Health Plan)

[Order 00-04—Filed July 5, 2000, 11:02 a.m.]

Title of Rule: Washington basic health plan.

Purpose: Updates basic health plan definitions and eligi-
bility requirements for subsidized enrollees to reflect recent
legislative changes.

Statutory Authority for Adoption: RCW 70.47.050.

Statute Being Implemented: RCW 70.47.020(4) as
revised by E2SSB 6067.

Summary: E2SSB 6067 revised RCW 70.47.020(4) to
expand the definition of subsidized enrollee to include per-
sons whose gross family income is more than 200% but less
than 251% of federal income guidelines. Basic health’s defi-
nition of “subsidized enrollee” and eligibility requirements
for subsidized enrollees are revised to reflect that change.
The definitions of "basic health plan" and "rate" are also
revised to reflect changes in E2SSB 6067.

Reasons Supporting Proposal: These changes make
basic health rules consistent with legislation.

Name of Agency Personnel Responsible for Drafting:
Rosanne Reynolds, Lacey, Washington, (360) 923-2948;
Implementation and Enforcement: Becky Loomis, Lacey,
Washington, (360) 923-2996.

Name of Proponent: Health Care Authority, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Changes definitions and to be consistent with stat-
ute.

Proposal Changes the Following Existing Rules:
Expands the definition of subsidized enrollee and eligibility
criteria for subsidized enrollment to include persons with
incomes over 200% FPL but less that 251% FPL, dependent
on specific funding and federal matching funds. Also
removes the requirement that all payments for coverage be on
a capitated basis.

NOTICE

THIS RULE IS BEING PROPOSED TO BE
ADOPTED USING AN EXPEDITED RULE-MAKING
PROCESS THAT WILL ELIMINATE THE NEED FOR
THE AGENCY TO HOLD PUBLIC HEARINGS, PRE-
PARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRI-
TERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF
YOU OBJECT TO THIS RULE BEING ADOPTED USING
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Rosanne Reynolds,
Health Care Authority, Basic Health, P.O. Box 42683, Olym-
pia, WA 98504-2683, AND RECEIVED BY September 6,
2000.

July 5, 2000
Melodie Bankers
Rules Coordinator

WSR 00-14-075

AMENDATORY_SECTION (Amending Order 99-06, filed
11/18/99, effective 12/19/99)

WAC 182-25-010 Definitions. The following defini-
tions apply throughout these rules.

(1) "Administrator” means the administrator of the
Washington state health care authority (HCA) or designee.

(2) "Appeal procedure” means a formal written proce-
dure for resolution of problems or concerns raised by enroll-
ees which cannot be resolved in an informal manner to the
enrollee’s satisfaction.

(3) "Basic health plan” (or BHP) means the system of
enrollment and payment ((en—a-prepaid-eapitated-basis)) for
basic health care services administered by the administrator
through managed health care systems.

(4) "BHP plus” means the program of expanded benefits
available to children through coordination between the
department of social and health services (DSHS) and basic
health plan. Eligibility for BHP Plus is determined by the
department of social and health services, based on Medicaid
eligibility criteria. To be eligible for the program children
must be under age nineteen, with a family income at or below
two hundred percent of federal poverty level, as defined by
the United States Department of Health and Human Services.
They must be Washington state residents, not eligible for
Medicare, and may be required to meet additional DSHS eli-
gibility requirements.

(5) "Co-payment” means a payment indicated in the
schedule of benefits which is made by an enrollee to a health
care provider or to the MHCS.

(6) "Covered services” means those services and benefits
in the BHP schedule of benefits (as outlined in the member
handbook issued to the enrollee, or to a subscriber on behalf
of the enrollee), which an enrollee shall be entitled to receive
from a managed health care system in exchange for payment
of premium and applicable co-payments.

(7) "Disenrollment” means the termination of covered
services in BHP for a subscriber and dependents, if any.

(8) "Effective date of enrollment” means the first date, as
established by BHP, on which an enrollee is entitled to
receive covered services from the enrollee’s respective man-
aged health care system.

(9) "Dependent” means:

(a) The subscriber’s lawful spouse, not legally separated,
who resides with the subscriber; or

(b) The unmarried child of the subscriber or the sub-
scriber’s dependent spouse, whether by birth, adoption, legal
guardianship, or placement pending adoption, who is:

(i) Younger than age nineteen, and who has not been
relinquished for adoption by the subscriber or the subscriber’s
dependent spouse; or

(ii) Younger than age twenty-three, and a registered stu-
dent at an accredited secondary school, college, university,
technical college, or school of nursing, attending full time,
other than during holidays, summer and scheduled breaks; or

(c) A person of any age who is under legal guardianship
of the subscriber or the subscriber’s dependent spouse, and
who is incapable of self-support due to disability.

(10) "Eligible full-time employee" means an employee
who meets all eligibility requirements in WAC 182-25-030
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and who is regularly scheduled to work thirty or more hours
per week for an employer. The term includes a self-employed
individual (including a sole proprietor or a partner of a part-
nership, and may include an independent contractor) if the
individual:

(a) Is regularly scheduled to work thirty hours or more
per week; and

(b) Derives at least seventy-five percent of his or her
income from a trade or business that is licensed to do busi-
ness in Washington.

Persons covered under a health benefit plan pursuant to
the Consolidated Omnibus Budget Reconciliation Act of
1986 shall not be considered eligible employees for purposes
of minimum participation requirements.

(11) "Eligible part-time employee" means an employee
who meets all the criteria in subsection (10) of this section,
but who is regularly scheduled to work fewer than thirty
hours per week for an employer.

(12) "Employee” means one who is in the employment
of an employer, as defined by RCW 50.04.080.

(13) "Employer" means an enterprise licensed to do busi-
ness in Washington state, as defined by RCW 50.04.080,
with employees in addition to the employer, whose wages or
salaries are paid by the employer.

(14) "Enrollee” means a person who meets all eligibility
requirements, who is enrolled in BHP, and for whom applica-
ble premium payments have been made.

(15) "Family" means an individual or an individual and
spouse, if not legally separated, and dependents. For purposes
of eligibility determination and enrollment in the plan, an
individual cannot be a member of more than one family.

(16) "Financial sponsor” means a person, organization or
other entity, approved by the administrator, that is responsi-
ble for payment of all or a designated portion of the monthly
premiums on behalf of a subscriber and any dependents.

(17) "Gross family income" means total cash receipts, as
defined in (a) of this subsection, before taxes, from all
sources, for subscriber and dependents whether or not they
are enrolled in BHP, with the exceptions noted in (b) of this
subsection.

(a) Income includes:

(i) Money wages, tips and salaries before any deduc-
tions;

(i1) Net receipts from nonfarm self-employment (receipts
from a person’s own unincorporated business, professional
enterprise, or partnership, after deductions for business
expenses);

(1) Net receipts from farm self-employment (receipts
from a farm which one operates as an owner, renter, or share-
cropper, after deductions for farm operating expenses);

(iv) Regular payments from Social Security, railroad
retirement, unemployment compensation, strike benefits
from union funds, workers’ compensation, veterans’ pay-
ments, public assistance, alimony, child support, military
family allotments, private pensions, government employee
pensions (including military retirement pay), and regular
insurance or annuity payments;

(v) Work study or training stipends;

(vi) Dividends and interest accessible to the enrollee
without a penalty;

Expedited Adoption
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(vii) Net rental income, net royalties, periodic receipts
from estates or trusts, and net gambling or lottery winnings.

(b) Income does not include the following types of
money received:

(i) Capital gains;

(i) Any assets drawn down as withdrawals from a bank,
the sale of property, a house or a car;

(iii) Tax refunds, gifts, loans, lump-sum inheritances,
one-time insurance payments, or compensation for injury
(except workers’ compensation);

(iv) Noncash benefits, such as the employer-paid or
union-paid portion of health insurance or other employee
fringe benefits, food or housing received in lieu of wages, the
value of food and fuel produced and consumed on farms, the
imputed value of rent from owner-occupied nonfarm or farm
housing, and such noncash benefit programs as Medicare,
Medicaid, food stamps, school lunches, and housing assis-
tance;

(v) Income earned by dependent children;

(vi) Income of a family member who resides in another
household when such income is not available to the sub-
scriber or dependents seeking enrollment in BHP;

(vii) College or university scholarships, grants, fellow-
ships and assistantships;

(viii) Payments from the department of social and health
services adoption support program authorized under RCW
26.33.320 and 74.13.100 through 74.13.145;

(ix) Documented child care expenses for the care of a
dependent child of a subscriber may be deducted (at a rate set
by the administrator and consistent with Internal Revenue
Service requirements) when calculating gross family income.
To qualify for this deduction, the subscriber must be
employed during the time the child care expenses were paid,
and payment may not be paid to a parent or step parent of the
child or to a dependent child of the subscriber or his/her
spouse.

(18) "Home care agency" means a private or public
agency or organization that administers or provides home
care services directly or through a contract arrangement to ill,
disabled, or infirm persons in places of temporary or perma-
nent residence, and is licensed by the department of social
and health services (DSHS) as a home care agency. In order
to qualify, the agency must be under contract with one of the
following DSHS programs: Chore, Medicaid Personal Care,
Community Options Program Entry System (COPES) or
Respite Care (up to level three).

(19) "Institution” means a federal, state, county, city or
other government correctional or detention facility or govern-
ment-funded facility where health care historically has been
provided and funded through the budget of the operating
agency, and includes, but is not limited to: Washington state
department of corrections institutions; federal, county and
municipal government jail and detention institutions; Wash-
ington state department of veterans affairs soldiers’ and veter-
ans’ homes; department of social and health services state
hospitals and facilities and juvenile rehabilitation institutions
and group homes. An institution does not include: Educa-
tional institutions; government-funded acute health care or
mental health facilities except as provided above; chemical
dependency facilities; and nursing homes.
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(20) "Institutionalized" means to be confined, voluntar-
ily or involuntarily, by court order or health status, in an insti-
tution, as defined in subsection (19) of this section. This does
not include persons on work release or who are residents of
higher education institutions, acute health care facilities,
alcohol and chemical dependency facilities, or nursing
homes.

(21) "Insurance broker" or "agent" means a person who
is currently licensed as a disability insurance broker or agent,
according to the laws administered by the office of the insur-
ance commissioner under chapter 48.17 RCW.

(22) "Managed health care system" (or "MHCS") means
any health care organization (including health care providers,
insurers, health care service contractors, health maintenance
organizations, or any combination thereof) which has entered
into a contract with the HCA to provide basic health care ser-
vices.

(23) "Maternity benefits through medical assistance,”
also known as S-Medical, means the coordinated program
between BHP and DSHS for eligible pregnant women. This
program includes all Medicaid benefits, including maternity
coverage. Eligible members must be at or below one hundred
eighty-five percent of the federal poverty level. Eli gibility for
this program is determined by DSHS, based on Medicaid eli-
gibility criteria.

(24) "Medicaid" means the Title XIX Medicaid program
administered by the department of social and health services,
and includes the medical care programs provided to the "cat-
egorically needy" and the "medically needy” as defined in
chapter 388-503 WAC.

(25) "Medicare” means programs established by Title
XVIII of Public Law 89-97, as amended, "Health Insurance
for the Aged and Disabled."

(26) "Nonsubsidized enrollee” or "full premium
enrollee” means an individual who enrolls in BHP, as the
subscriber or dependent, and who pays or on whose behalf is
paid the full costs for participation in BHP, without subsidy
from the HCA.

(27) "Open enrollment" means a time period designated
by the administrator during which enrollees may enroll addi-
tional dependents or apply to transfer their enrollment from
one managed health care system to another.

(28) "Participating employee" means an employee of a
participating employer or home care agency who has met all
the eligibility requirements and has been enrolled for cover-
age under BHP.

(29) "Participating employer" means an employer who
has been approved for enrollment in BHP as an employer
group.

(30) "Preexisting condition" means any illness, injury or
condition for which, in the three months immediately preced-
ing an enrollee’s effective date of enrollment in BHP:

(a) Treatment, consultation or a diagnostic test was rec-
ommended for or received by the enrollee; or

(b) The enrollee was prescribed or recommended medi-
cation; or

(c) Symptoms existed which would ordinarily cause a
reasonably prudent individual to seek medical diagnosis, care
or treatment.

WSR 00-14-075

(31) "Premium" means a periodic payment, based upon
gross family income and determined under RCW
70.47.060(2), which an individual, their employer or a finan-
cial sponsor makes to BHP for subsidized or nonsubsidized
enrollment in BHP.

(32) "Program" means subsidized BHP, nonsubsidized
BHP, BHP Plus, or maternity benefits through medical assis-
tance.

(33) "Provider"” or "health care provider" means a health
care professional or institution duly licensed and accredited
to provide covered services in the state of Washington.

(34) "Rate" means the ((per-eepita)) amount, including
administrative charges and any applicable premium and pre-
payment tax imposed under RCW 48.14.020, negotiated by
the administrator with and paid to a managed health care sys-
tem, to provide BHP health care benefits to enrollees.

(35) "Schedule of benefits” means the basic health care
services adopted and from time to time amended by the
administrator, which an enrollee shall be entitled to receive
from a managed health care system in exchange for payment
of premium and applicable co-payments, as described in the
member handbook.

(36) "Service area" means the geographic area served by
a managed health care system as defined in its contract with
HCA.

(37) "Subscriber" is a person who applies to BHP on
his/her own behalf and/or on behalf of his/her dependents, if
any, who meets all applicable eligibility requirements, is
enrolled in BHP, and for whom the monthly premium has
been paid. Notices to a subscriber and, if applicable, a finan-
cial sponsor or employer shall be considered notice to the
subscriber and his/her enrolled dependents.

(38) "Subsidized enrollee” or “reduced premium
enrollee” means an individual who enrolls in BHP, either as
the subscriber or an eligible dependent, whose current gross
family income does not exceed twice the federal poverty
level as adjusted for family size and determined annually by
the federal Department of Health and Human Services, and
who receives a premium subsidy from the HCA. To the
extent that state funds are specifically appropriated for this
purpose. with a corresponding federal match, "subsidized
enrollee” also means an individual who enrolls in BHP, either
as the subscriber or an eligible dependent. whose current
gross family income is more than two hundred percent. but
less than two hundred fifty-one percent, of the federal pov-
erty level as adjusted for family size and determined annually
by the federal Department of Health and Human Services,
and who receives a premium subsidy from the HCA.

(39) "Subsidy" means the difference between the amount
of periodic payment the HCA makes to a managed health
care system on behalf of a subsidized enrollee, and the
amount determined to be the subsidized enrollee’s responsi-
bility under RCW 70.47.060(2).

AMENDATORY SECTION (Amending Order 99-06, filed
11/18/99, effective 12/19/99)

WAC 182-25-030 Eligibility. (1) To be eligible for
enrollment in BHP, an individual must be a Washington state
resident who is not:
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(a) Eligible for free Medicare coverage or eligible to buy
Medicare coverage; or

(b) Institutionalized at the time of enrollment.

(2) Persons not meeting these criteria, as evidenced by
information submitted on the application for enrollment or
otherwise obtained by BHP, will not be enrolled. An enrollee
who is no longer a Washington resident, who becomes eligi-
ble for free or purchased Medicare, or who is later deter-
mined to have failed to meet BHP’s eligibility criteria at the
time of enrollment, will be disenrolled from the plan as pro-
vided in WAC 182-25-090. An enrollee who was not con-
fined to an institution at the time of enrollment, who is subse-
quently confined to an institution, will not be disenrolled,
provided he or she remains otherwise eligible and continues
to make all premium payments when due.

(3) Eligibility for BHP Plus and maternity benefits
through medical assistance is determined by DSHS, based on
Medicaid eligibility criteria.

(4) For subsidized enrollment in BHP, an individual
must meet the eligibility criteria in subsection (1) of this sec-

tlon((—hﬂ*e-fhgfess—ﬁaf¥ﬂ+y—ﬁ»eefﬁe—ﬂaat—deeﬁ1et—e*eeed-ewe
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Health-and-Human-Serviees)) and the definition of "subsi-

dized enrollee” in WAC 182-25-010(38), and must pay, or
have paid on his or her behalf, the monthly BHP premium.

(5) To be eligible for nonsubsidized enrollment in BHP,
an individual may have any income level, must meet the eli-
gibility criteria in subsection (1) of this section, and must pay,
or have paid on their behalf, the full costs for participation in
BHP, including the cost of administration, without subsidy
from the HCA.

(6)(a) An individual otherwise eligible for enrollment in
BHP may be denied enrollment if the administrator has deter-
mined that acceptance of additional enrollment would exceed
limits established by the legislature, would jeopardize the
orderly development of BHP, or would result in an overex-
penditure of BHP funds. An individual otherwise eligible for
enrollment in either the subsidized or nonsubsidized program
may also be denied enroliment if no MHCS is accepting new
enrollment in that program or from the geographic area where
the applicant lives.

(b) If the administrator closes or limits subsidized enroll-
ment, to the extent funding is available, BHP will continue to
accept and process applications for enrollment from:

(i) Applicants who will pay the full premium, provided at
least one MHCS is accepting new nonsubsidized enrollment
from the geographic area where the applicant lives;

(i1) Children eligible for BHP Plus;

(i11) Children eligible for subsidized BHP, who were
referred to DSHS for BHP Plus coverage, but were found
ineligible for BHP Plus for reasons other than noncompli-
ance;

(iv) Employees of a home care agency group enrolled or
applying for coverage under WAC 182-25-060;

(v) Eligible individual home care providers;

(vi) Licensed foster care workers;

(vi1) Limited enrollment of new employer groups; and

(viii) Subject to availability of funding, additional space
for enrollment may be reserved for other applicants as deter-
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mined by the administrator, in order to ensure continuous
coverage and service for current individual and group
accounts. (For example: Within established guidelines, pro-
cessing routine income changes that may affect subsidy eligi-
bility for current enrollees; adding new family members to an
existing account; transferring enrollees between group and
individual accounts; restoring coverage for enrollees who are
otherwise eligible for continued enrollment under WAC 182-
25-090 after a limited suspension of coverage due to late pay-
ment or other health care coverage; adding newly hired
employees to an existing employer group; or adding new or
returning members of federally recognized native American
tribes to that tribe’s currently approved financial sponsor
group.)

(c) If the administrator has closed or limited subsidized
enrollment, applicants for subsidized BHP who are not in any
of the categories in (b) of this subsection may reserve space
on a reservation list to be processed according to the date the
reservation or application is received by BHP. When enroll-
ment is reopened by the administrator, applicants whose
names appear on the reservation list will be notified by BHP
of the opportunity to enroll. BHP may require new applica-
tion forms and documentation from applicants on the reserva-
tion list, or may contact applicants to verify continued inter-
est in applying, prior to determining their eligibility.

WSR 00-14-077
EXPEDITED ADOPTION
DEPARTMENT OF AGRICULTURE
[Filed July 5, 2000, 11:09 a.m.]

Title of Rule: Chapter 16-333 WAC, Certification of
caneberry planting stock.

Purpose: To comply with caneberry certification stan-
dards implemented by EPPO (an international organization),
to reflect changes in industry and program practices and to
comply with legislative mandates such as regulatory reform
and use of clear and readable format.

Statutory Authority for Adoption: Chapter 15.14 RCW.

Statute Being Implemented: Chapter 15.14 RCW,

Summary: NAFTA (North American Free Trade Agree-
ment) and GATT (General Agreement on Trade and Tariffs)
have altered the regulatory parameters for plant disease and
insect phytosanitary issues, not only for international trade,
but also for interstate and internal quarantines and certifica-
tion programs such as the one defined in these rules. EPPO
(European and Mediterranean Plant Pest Organization), the
international organization authorized to define standards for
Europe, an important market for certified caneberry planting
stock, has implemented standards - requirements for importa-
tion of caneberry planting stock into an EPPO member coun-
try. This rule revision brings the existing caneberry certifica-
tion standards into compliance with this international stan-
dard, to position Washington growers to take advantage of
market opportunities. Participation in the caneberry certifi-
cation program is voluntary.

Reasons Supporting Proposal: Many sections of this rule
were last rewritten in 1985. In order to comply with new
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international standards, this rule must be modified. In addi-
tion, changes in industry and program practices and legisla-
tive mandates (for instance, the regulatory reform statutes)
have made other modifications necessary.

Name of Agency Personnel Responsible for Drafting:
Mary Toohey, 1111 Washington Street, Olympia, WA
98504-2560, (360) 902-1907; Implementation and Enforce-
ment: Tom Wessels, 1111 Washington Street, Olympia, WA
98504-2560, (360) 902-1984.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Approximately five participants enroll in the Wash-
ington caneberry (i.e. raspberry, blackberry, marionberry,
etc.) certification program, which is created by these rules.
Participation is entirely voluntary for any producer of
caneberry plants. Enrollment and compliance with the
requirements of this fee-supported program are intended to
produce a known, high quality agricultural product appar-
ently free of specified diseases and other pests, that normally
commands a market premium. Certified caneberry stock is
frequently the only United States stock that complies with
international standards, and certification enables some trade
opportunities for Washington businesses. Changes in inter-
national, industry and program practices and legislative man-
dates (for instance, the regulatory reform statutes) have made
modifications to the rule necessary.

WSDA has sought individual input from all program
participants. Because of the resulting high level of participa-
tion and intensive discussion, we feel agreement was
reached. We anticipate that the positive effects of these rule
changes, particularly expanded trade opportunities, outweigh
any adverse effects that might result from the changes.

Proposal Changes the Following Existing Rules: Spe-
cific isolation distances required between various classes of
certified caneberry planting stock and noncertified Rubus
species are established. Provisions to verify trueness to name
and fruit character have been eliminated. Micropropagation
is incorporated throughout the rule as a standard technique.
Tolerances for various diseases and conditions have been
modified to meet EPPO standards. The terminology has been
updated and made consistent throughout the rule. Some of
the sections have been reorganized into a more coherent
framework and clear and readable format has been incorpo-
rated into the rule.

NOTICE

THIS RULE IS BEING PROPOSED TO BE
ADOPTED USING AN EXPEDITED RULE-MAKING
PROCESS THAT WILL ELIMINATE THE NEED FOR
THE AGENCY TO HOLD PUBLIC HEARINGS, PRE-
PARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRI-
TERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF
YOU OBJECT TO THIS RULE BEING ADOPTED USING
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Mary Toohey, Washing-

WSR 00-14-077

ton State Department of Agriculture, Lab Services Division,

P.O. Box 42560, Olympia, WA 98504-2560, AND
RECEIVED BY September 5, 2000.

July 5, 2000

Mary A. Martin Toohey

Assistant Director

Chapter 16-333 WAC

(RYEESAND-STANDARDSFOR)) CERTIFICATION
OF (BEANTS)) CANEBERRY PLANTING STOCK

AMENDATORY SECTION (Amending Order 1876, filed
11/5/85)

WAC 16-333-010 Definitions. (1) "Caneberry” means
any cultivated Rubus species.

(2) "Department” means the department of agriculture of
the state of Washington.

(()) (3) "Director” means the director of the depart-
ment of agriculture or ((his)) a duly appointed representative.

((B)y—Viras—infected—(affected) —means—presence—of

i csible orizin

1)) (4) "Index ((ertndexing))” means to ((determine))
test for virus infection by means of inoculation from the plant
to be tested to an indicator plant((3)), or by any other method

approved by the department.
(5) "Indicator_plant" means any herbaceous or woody

plant used to index or test for virus infection.

(6) "Nuclear stock” means caneberry plants that have
been indexed and found free of known viruses and virus-like
diseases by United States Department of Agriculture person-
nel or other personnel acceptable to the department. Nuclear
plants must be reindexed for virus and virus-like diseases at
least every three vears and maintained under conditions that
would ensure freedom from infection.

(7) "Off-type" means appearing by visual examination to
be different from the species or variety listed on the applica-
tion or exhibiting symptoms of a genetic or nontransmissible
disorder.

(8) "Root cuttings" means sections of roots which have
one or more bud.

(9) "Succulent plants" means small, actively growing
plants that are developing from root buds, not having passed
through a dormant period.

(10) ((“One-yearold—plants—means—wellrooted—plants

- . i tes:))
"Tolerance" means the maximum acceptable percentage of
planting stock that is diseased, infected by plant pests, defec-
tive, or off-tvpe based on visual inspection or laboratory test-
ing by the director or other authorized person.

Expedited Adoption
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(11) "Virus-like" means a graft-transmissible disorder

resembling a virus disease, including, but not limited to, dis-
eases caused by viroids and phytoplasmas.

AMENDATORY SECTION (Amending Order 1932, filed
6/9/87)

WAC 16-333-020 Certifying agency issuance of cer-
tificate. (1) ((Fhe)) Issuance of a ((eertified)) state of Wash-
ington certified plant tag ((ef)), stamp or other document
under this chapter ((affirms—selely)) means only that the
tagged ((er)), stamped or otherwise documented caneberry
planting stock has been subjected to ((eertifieation—standards

and-procedures-by-the-departent)) procedures and require-
ments described in this chapter and determined to be in com-

pliance with its standards and requirements. The department
disclaims all express or implied warranties, including without
limitation, implied warranties of merchantability and fitness
for particular purpose, regarding all plants, plant parts, and
plant materials under this chapter.

(2) The department is not responsible for disease, genetic
disorder, off-type, failure of performance, mislabeling, or
otherwise, in connection with this chapter. No grower, nurs-
ery dealer, government official, or other person is authorized
to give any expressed or implied warranty, or to accept finan-
cial responsibility on behalf of the department regarding this
chapter.

(3) Participation in the caneberry planting stock certifi-
cation program shall be voluntary.

AMENDATORY SECTION (Amending Order 3005, filed
7/21/92, effective 8/21/92)

WAC 16-333-040 Caneberry certification fees. (1)
Caneberry certification application fee. The applicant
((shal)) must furnish all information requested on the appli-
cation ((fer—+tnspeetion—and-shal)) form furnished by the
department, including, but not limited to, the crop. variety,
class plantea, date planted, source of seed or plants. acreage.
field number, applicant’s name and address. applicant’s signa-
ture, and date of application. The applicant must allow the
department to take plants or plant parts from any planting for
inspection and testing purposes. A separate application
((shal-be-made)) is required for each cultivar and/or ((enit))
lot entered for certification. ((Eachdot-of-each-eultivarshall
be-tisted-separately-on-the-application—Lotsunder-ebserva-
tion-by-the-department-shall-pay-the-inspeetienfees:)) Appli-
cations ((fer—rﬁspeeﬂeﬁ—shaﬂ)) must be fxled with the ((seed

98993)) Plant Services Program, P.O. Box 42560. Olympia,
Washington 98504-2560 by May 15 each year and be accom-
panied by a one hundred twenty-five dollar fee.

(2) Inspection fees. The inspection fee ((shal—be)) is
twenty-five dollars per hour ((and)) plus mileage ((shal-be))
charged at a rate established by the state office of financial
management. Inspection ((fees-shall-be)) and testing are pay-
ab]e upon comp]etlon of work ((dene—&ndsha’:l—be—fer—mesele

)) B1|11ng ((&e—fhe
appheantshall-be-made-by-theseed-braneh-

Expedited Adoption
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mem—fef—pfeweﬂs—fees—shﬂﬂ-be-eens-miered)) may be arrange

subject to department policies and processes.
(3) The department will remove any applicant from the

certification program for failing to pay fees when due.

(4) The department will not _accept applications from

growers owing the department for previous fees.

NEW SECTION

WAC 16-333-045 Production requirements for foun-
dation caneberry planting stock. (1) Foundation caneberry
plants must originate directly from nuclear stock and may be
grown in a greenhouse, screenhouse or field.

(2) Growers may use micro-propagation techniques to
multiply foundation plants prior to planting them in a founda-
tion greenhouse, screenhouse or field, if both of the following
conditions are met:

(a) The micro-propagated plants are isolated at all times
from all other caneberry plants, except those that have been
indexed and found free of virus or virus-like infections; and

(b) The micro-propagation facility is approved by the
department.

(3) Growers may transplant micro-propagated founda-
tion plants to a greenhouse or screenhouse for conditioning
prior to planting them in a foundation field.

(4) Foundation plants may be harvested from a founda-
tion field planting for no more than one year.

(5) Foundation plants grown in an insect-proof facility
on pasteurized soilless media may be maintained indefinitely,
providing they are indexed and found free of virus or virus-
like infections at intervals of no more than three years by per-
sonnel employed by the United States Department of Agri-
culture or other institution approved by the department.

(6) Each foundation plant in a foundation greenhouse or
screenhouse must be grown in a container individually iden-
tified by the cultivar and lot.

(7) Different cultivars planted in a foundation field must
be separated by a distance of fourteen feet or by a physical
barrier that prevents the intermingling of roots.

(8) Upon request, growers must provide records to the
department documenting the cultivar, nuclear source, index-
ing results and date of acquisition for any foundation stock.

NEW SECTION

WAC 16-333-051 Production requirements for regis-
tered caneberry planting stock. (1) Registered caneberry
plants must originate directly from nuclear or foundation

stocks and may be grown in a greenhouse, screenhouse or
field.
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(2) Registered plants of differing cultivars produced in a

registered greenhouse or screenhouse must be grown in sepa-
’rate containers.

(3) Different cultivars planted in a registered field must
be separated by a distance of fourteen feet or by a physical
barrier that prevents the intermingling of roots.

(4) Registered plants may be harvested from a registered
planting for no more than one year.

(5) Upon request, growers must provide records to the
department documenting the cultivar, source, indexing
results and date of acquisition for any registered stock.

NEW SECTION

WAC 16-333-056 Production requirements for certi-
fied caneberry planting stock. (1) Certified caneberry
plants must originate directly from foundation or registered
planting stock, or from root cuttings or succulent plants from
foundation or registered plants.

(2) Different cultivars planted in a certified field must be
separated by a distance of fourteen feet or by a physical bar-
rier that prevents the intermingling of roots.

(3) Certified plants may be harvested from a certified
planting for no more than one year.

(4) Upon request, growers of certified planting stock
must provide records to the department documenting the cul-
tivar, source, indexing results and date of acquisition for any
certified stock.

’ NEW SECTION

WAC 16-333-061 Site requirements for foundation,
registered and certified caneberry planting stock. (1)
Prior to planting foundation, registered, or certified planting
stock, the grower must obtain approval from the department
for each field site or facility.

(2) For approval by the department, a field site for grow-
ing foundation, registered, or certified planting stock must
comply with each of the following criteria:

(a) The site has not been planted to caneberry plants or
solanaceous crops for the previous five years, or the entire
site has been tarp fumigated with chloropicrin and methyl
bromide or other equivalent soil treatments approved by the
department.

(b) The entire site is at least five hundred feet from any
noncertified Rubus plants.

(c) The site has been treated for plant parasitic nema-
todes using methods recommended by the Washington State
University Cooperative Agricultural Extension Service, and
its soil has been tested and found free of harmful plant para-
sitic nematodes.

(3) In order to grow foundation or registered caneberry
planting stock in a greenhouse or screenhouse, the grower
must use a pasteurized growing media, free of plant pests and
vectors of virus pests.

' (4) Upon request, growers must provide records to the
department documenting fumigations, treatments, and tests.

(5) A map identifying cultivars and lots at each site must
be provided to the department by the grower.

WSR 00-14-077

(6) Growers must tag all lots identifying the cultivar
and/or the lot number.

NEW SECTION

WAC 16-333-066 Caneberry greenhouse and screen-
house inspection. (1) Foundation or registered caneberry
plants growing in a greenhouse or screenhouse must be
inspected by the department at least one time during the
growing period when the plants are likely to express symp-
toms of virus infection, crown and cane gall infections, and
other disorders. The department may conduct additional
inspections.

(2) During inspection, the department will flag all plants
that are visibly off-type, crown gall infected, virus infected,
or exhibiting virus-like symptoms.

(3) Growers must remove all plants flagged by the
department immediately after inspection.

(4) The unit of certification is the lot.

NEW SECTION

WAC 16-333-071 Caneberry field inspection. (1)
Field grown foundation, registered, or certified caneberry
planting stock must be inspected by the department at least
three times during the growing period.

(a) The first and second inspections must be conducted
when the plants are likely to express symptoms of virus infec-
tion, crown and cane gall infections, and other disorders.

(b) The department will conduct the third inspection dur-
ing or after harvest.

(c) The department may conduct additional inspections.

(2) During inspections, the department will flag all
plants that are visibly off-type, crown gall infected, virus
infected, or exhibiting symptoms of other caneberry pests or
diseases.

(3) Growers must rogue in compliance with the criteria
in this subsection all plants flagged by the department within
one week after inspection.

(a) Roguing after the first field inspection must include
removing the undesirable plant and all of its roots.

(b) Roguing after the second field inspection must
include removing the undesirable plant and all of its roots, as
well as all plants and plant parts within ten feet of the unde-
sirable plant.

(4) Any portion of a field not meeting the standards, tol-
erances and criteria established in this chapter may be marked
and removed from consideration for certification if, in the
judgment of the department, it does not jeopardize the certifi-
cation eligibility of the remaining portion of the field.

(5) The unit of certification is the lot.

NEW SECTION

WAC 16-333-085 Tolerances for foundation, regis-
tered and certified caneberry planting stock. (1) Each lot
of foundation, registered or certified planting stock may have
no more than the percentage of affected plants listed in the
table below:
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Foundation Registered Certified
All inspec- All inspec- All inspec-
tions tions tions

Factors Percent Percent Percent
Varietal mixture 0 0 0
Visible symptoms of 0 0.05 0.5
virus diseases
Crown and cane gall 0 0.1 1.0
Nematode 0 0.05 0.1
Anthracnose 0 2.0 5.0
Other diseases 0 0.2 0.5
Root, cane or crown 0 0.05 0.1

inhabiting insects

(2) Caneberry planting stock that fails to meet any toler-
ance for its intended class may be reclassified to the next
class for which it meets all of the tolerances.

AMENDATORY SECTION (Amending Order 1876, filed
11/5/85)

WAC 16-333-090 Caneberry ((tagging-er-stamping
and-plant-inspeetion)) planting stock identification and
grading. (1) ((“Certified™)) All caneberry planting stock

((shal)) meeting the requirements and standards of this chap-
ter may be identified with the state of Washington official

certified caneberry plant tag or stamp ((underthe-supervision
of)) issued by the department ((afterplantshave-passed
nspeetion)).

(2) ((9ﬁ+y—pl-&nfs—meefmg—Washmgeeﬁ—smﬂdade—fef

33)) All containers ((shalt)) must be marked with the
name and address of the grower, ((grade-er)) class of certified
stock, ((end)) variety, and lot number.

(((4)—'Phe—gfewer—ts——re-feffed—m—ehap£er—l—5—l4—RGW—
planting-stoelcfor-additionalinfermation:)) (3) Quality and

grading of planting stock is the responsibility of the grower.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-333-030 Caneberry certification stan-

dards.

WAC 16-333-050 Requirements for production
of caneberry foundation and

registered stock.

WAC 16-333-060 Requirements for production
of caneberry certified plant-

ing stock.

WAC 16-333-065 Production of certified
caneberry nursery stock by
micropropagation tech-

niques.
WAC 16-333-070
WAC 16-333-080

Caneberry field inspection.

Caneberry field standards.

Expedited Adoption
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WSR 00-14-078
EXPEDITED ADOPTION
DEPARTMENT OF AGRICULTURE
[Filed July 5, 2000, 11:10 a.m.]

Title of Rule: Chapter 16-350 WAC, Registration and
certification of fruit tree planting stock.

Purpose: To reflect changes in industry and program
practices and to comply with legislative mandates such as
regulatory reform and use of clear and readable format.

Statutory Authority for Adoption: Chapter 15.14 RCW.

Statute Being Implemented: Chapter 15.14 RCW.

Summary: These proposed changes clarify existing
requirements and update the program to acknowledge current
industry and program practices. Certification of fruit tree
planting stock makes plants of known pest status and quality
available to growers engaged in tree fruit (i.e. apple, pear,
peach, prune, cherry, etc.) production in several states and
foreign countries. Certified planting stock usually com-
mands a market premium, and certified stock is the only tree
fruit planting stock eligible for export to many nations. It is
necessary that the rule remain in compliance with current
industry standards.

Reasons Supporting Proposal: Some sections of this rule
were rewritten in 1990, and others date from 1974. Changes
in industry and program practices and legislative mandates
(for instance, the regulatory reform statutes) have made mod-
ifications necessary.

Name of Agency Personnel Responsible for Drafting:
Mary Toohey, 1111 Washington Street, Olympia, WA
98504-2560, (360) 902-1907; Implementation and Enforce-
ment: Tom Wessels, 1111 Washington Street, Olympia, WA
98504-2560, (360) 902-1984.

Name of Proponent: Joint proposal of Washington State
Department of Agriculture (WSDA) and the Fruit Tree Certi-
fication Advisory Committee, private and governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: About ten nurseries enroll in the Washington fruit
tree certification program, which is created by these rules.
This is the largest of nine different crops’ certification pro-
grams administered by the plant services program of WSDA.
Participation in the production of certified planting stock is
entirely voluntary for any producer of fruit trees. Enrollment
and compliance with the requirements of this assessment-
supported program are intended to produce a known, high
quality agricultural product apparently free of specified dis-
eases and other pests, that normally commands a market pre-
mium. The existing rule is a combination of provisions writ-
ten in 1974 and 1990, and it needs updating to acknowledge
technical progress. Changes in industry and program prac-
tices and legislative mandates (for instance, the regulatory
reform statutes) have made other modifications necessary.

WSDA has sought individual and collective input from
all program participants and other stakeholders. Because of
the resulting high level of stakeholder participation and inten-
sive discussion, we feel a stakeholder consensus was reached.
We anticipate that the positive effects of these rule changes
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outweigh any adverse effects that might result from the
changes.

Proposal Changes the Following Existing Rules: The
proposal changes a number of technical requirements within
the fruit tree certification program. It reduces the required
minimum distance between plantings of registered scion trees
and nonregistered members of the Rosaceae family from a
universal one hundred feet (the current requirement) to sixty
feet or less in some circumstances. It provides for exceptions
to the existing rule that states registered trees may only be
propagated from foundation stock. It changes isolation dis-
tance requirements for some registered seed trees and stool
beds. It provides for production of Prunus rootstock from
tested commercial seed. It also differentiates between virus
diseases and virus-like diseases.

The proposal also clarifies records requirements and
increases uniformity (where appropriate) with provisions of
other certification programs administered by the department.
Terminology has been updated and made consistent through-
out the rule. Some of the sections have been reorganized into
a more coherent framework, and clear and readable format
has been incorporated into the rule.

NOTICE

THIS RULE IS BEING PROPOSED TO BE
ADOPTED USING AN EXPEDITED RULE-MAKING
PROCESS THAT WILL ELIMINATE THE NEED FOR
THE AGENCY TO HOLD PUBLIC HEARINGS, PRE-
PARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRI-
TERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF
YOU OBJECT TO THIS RULE BEING ADOPTED USING
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Mary Toohey, Washing-
ton State Department of Agriculture, Lab Services Division,
P.O. Box 42560, Olympia, WA 98504-2560, AND
RECEIVED BY September 5, 2000.

July 5, 2000
Mary A. Martin Toohey

Assistant Director
Chapter 16-350 WAC

(FRUH-FREES—))REGISTRATION AND CERTIFI-
CATION OF FRUIT TREE PLANTING STOCK

AMENDATORY SECTION (Amending Order 1331, filed
1/15/74)

WAC 16-350-010 General. (1) Trees may be registered
as rootstock and ((tep-steek)) scion sources for the propaga-
tion of certified nursery stock when inspected, tested and
found to be ((true-to-rame-and)) discernibly free from harm-
ful virus and virus-like diseases and other conditions by pro-
cedures outlined in this program.

(2) (Registration-andforeertifieation-doesnotimply-any

a€ph
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)
Issuance of a certified state of Washington plant tag, stamp or
other document under this chapter means only that the
tagged, stamped or otherwise documented fruit tree or fruit
tree related ornamental stock and rootstock have been sub-
iected to procedures and requirements described in this chap-
ter and determined to be in compliance with its standards and
requirements. The department disclaims all express or
implied warranties, including without limitation implied war-
ranties of merchantability and fitness for particular purpose.
resarding all plants, plant parts, and plant materials under this
chapter.

(3) The department is not responsible for disease, genetic
disorders, off-type. failure of performance, mislabeling or
otherwise, in connection with this chapter. No grower, nurs-
ery dealer, government official, or other person is authorized
to give any expressed or implied warranty, or to accept finan-
cial responsibility on behalf of the department regarding this

chapter.
(4) Participation in the fruit tree planting stock certifica-

tion program is voluntary.

AMENDATORY SECTION (Amending Order 2058, filed
11/9/90, effective 12/10/90)

WAC 16-350-015 Definitions. (1) ((*Virus-infeeted

4))) "Indicator plant" means any herbaceous or woody
plant used to index or ((determine)) test for virus infection.
((65))) (2) "Index” means to ((determine)) test for virus

infection by means of inoculation from the plant to be tested
to an indicator plant, or by any other method approved by the

department.
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" Washington—certified-seed—means—seed-produced
on-registered-seed-trees:)) (3) "NRSP-5" means the United
States Department of Agriculture National Research Support
Project 5.

(4) "Off-type" means appearing by visual examination to

be different from the species or variety certified or exhibiting
symptoms of a genetic or nontransmissible disorder.

(5) "Scion block" means a_planting of registered trees
which serves as a source of scion wood for the propagation of
certified nursery stock.

(6) "Seed block” means a planting of registered trees

which serves as a source of seed for producing rootstock used
in the propagation of certified nursery stock.

(1) "Stool bed” means a clonal planting of self-rooted
registered trees for the specific purpose of producing vegeta-
tively propagated rootstock used in the propagation of certi-

fied nursery stock.
(8) "Virus-like" means a graft-transmissible disorder

resembling a virus disease, including, but not limited to, dis-

eases caused by viroids and phytoplasmas.

(9) "Washington certified nursery stock” means nursery

grown seedlings, clopal rootstocks and nursery grown trees
of the plant genera Chaenomeles, Cydonia, Crataegus,
Malus, Prunus, Pyrus and Sorbus, that comply with the
requirements of this chapter.

10) "Washington certified seed” means seed produced

on registered seed trees in compliance with this chapter.

AMENDATORY SECTION (Amending Order 1331, filed
1/15/74)

WAC 16-350-020 Requirements. (1) The applicant
((nurseryman-shal-be)) is responsible, subject to the approval
of the department, for the selection of the location and the
proper maintenance of registered plantings ((betng)) grown
under the provisions of this program. The applicant ((nurser-
ymanr-shal-be)) is also responsible for maintaining the iden-
tity of all nursery stock entered in this program in a manner
approved by the department. Any planting entered in this pro-
gram ((shaH)) must be kept in a thrifty growing condition
((and)) free of plant pests.

(2) (Fhere-shall-beno)) Budding, grafting, or top-work-
ing of registered trees ((tnany—seton-bloels—seed-bloeckor
steolbed)) is prohibited. except for indexing under the super-

vision of the department.

(3) (Any-plantfound-to-be-affected-by-a-virus-orvirus-
Likedh £ o
immediately-from-any-planting)) Applicants must remove

any tree that is infected with virus or virus-like disease or is

Washington State Register, Issue 00-14

tered-trees-shal-be-permittedin-theseten-bloek:)) The depart-

ment will assign a registration number to each registered

scion tree.

(2) Only registered trees are permitted_in a registered
scion block.

(3) Isolation reguirements.

(a) Prunus trees must be at least one hundred feet from
any nonregistered Prunus tree.

(b) Chaenomeles, Cvdonia, Crataegus, Malus, Pyrus,
and Sorbus trees must be at least sixty feet from any nonreg-
istered plant of the Rosaceae family. The department may
waive the jsolation distance for registered trees of these gen-
era, if the trees are separated by a physical barrier that would
prevent the intermingling of roots.

(4) The ground in a scion_block and for a distance of
twenty feet on all sides around it must be kept either clean
cultivated or in ground cover relatively free of broadleaf
weeds,

(3) Registered scion trees must be propagated from foun-
dation scion wood obtained from NRSP-5 or other equivalent
sources approved by the department and rootstock that com-
plies with the requirements established in this chapter.
except:

(a) Registered scion_trees of the genus Malus may be
propagated with scion wood from other registered Malus
trees. if all of the following three conditions are complied

(i} No registered tree utilized is more that two genera-
tions from the foundation source.

(i1) The registered tree providing scion wood for a sec-
ond generation registered tree is identified and its location is
known.

(iii) The department monitors the propagation of second
generation registered scion trees.

(b) Registered scion trees may be propagated from trees

that have been indexed and found free of all known virus and
virus-like diseases by NRSP-5 or other programs approved
by the department using equivalent indexing methods.

off-type, following notification by the department.

AMENDATORY SECTION (Amending Order 2058, filed

11/9/90, effective 12/10/90)

WAC 16-350-025 Requirements for registered scion
blocks. (1) ((Leeeﬂen—ﬁﬁ—seteﬂ-bleek—sha-ﬂ—be—leea{eé—nee

AMENDATORY SECTION (Amending Order 2058, filed
11/9/90, effective 12/10/90)

WAC 16-350-030 Requirements for registered seed
blocks. (1) ((lreeatior—A-prunus-seed-bloekshall-be-loeated
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bathd bl . Ol )
shal-be-permitted-inthe-seed-bloek:)) The department will

assign a registration number to each registered seed tree.

(2) Only registered trees are permitted in a registered
seed block.

(3) Prunus seed blocks must be located at least one hun-
dred feet from any nonregistered Prunus plants.

(4) The ground in a seed block and for a distance of
twenty feet on all sides around it must be kept either clean
cultivated or in ground cover relatively free of broadleaf
weeds.

(5) Registered seed trees must be propagated from foun-
dation or registered scion wood and rootstock that has been
demonstrated to be free of all virus or virus-like diseases.

AMENDATORY SECTION (Amending Order 2058, filed
11/9/90, effective 12/10/90)

WAC 16-350-032 Requirements for registered stool
beds. (1) ((-oeation—A—stool-bed-shall-belocatednotless

hathl he-al ) O ) ,
shell-be-permitted-in-the-stoel-bed:)) Only registered trees are

permitted in a registered stool bed.

(2) Registered stool beds must be at least ten feet from
nonregistered plants of the Rosaceae family.

(3) The ground in a stool bed and for a distance of at least
ten feet on all sides around it must be kept clean cultivated.

(4) Registered stool beds must be planted with founda-
tion or registered planting stock. Certified rootstocks from
programs approved by the department may also be used. pro-
vided the resulting stock in the stool bed is tested and found
free of virus and virus-like diseases prior to harvest of certi-
fied rootstock.

AMENDATORY SECTION (Amending Order 2058, filed
11/9/90, effective 12/10/90)

WAC 16-350-035 Requirements for certified nursery
planting stock. (1) ((Reetsteeks:)) All ((stene—and-pome
fruitand-related-ornamental)) nursery stock being grown for
((blue—tag)) certification ((shat-be-en—rootstoeks-from-regis-

WSR 00-14-078

eertified-nursery-stoek)) must be propagated on certified root-
stock. Certified rootstock may be any one of the following:

(a) Rootstock originating from registered trees.

(b) Rootstock originating from other approved certifica-
tion programs.

() Prunus seedlings grown from commercial seed., if the
seed lot has been tested for transmissible virus content and
not more than five percent of the seed tested positive for
transmissible virus content.

(d) Pome fruit seedlings.

(2) Growers must keep records identifying the scion,
rootstock, and interstock sources for all Washington certified
stock. Upon request, these records must be made available to
the department.

(3) Seed may be designated as Washington certified seed
only if both of the following conditions are complied with:

(a) The seed was produced on registered seed trees; and

(b) The seed lot has been tested for transmissible virus
content, and not more than five percent of the seed tested pos-
itive for transmissible viruses.

(4) Washington certified nursery stock must be identi-
fied by a blue certification tag.

(5) When it _is offered for sale, Washington certified
nursery stock must be identified as to variety, interstock and
rootstock.

Expedited Adoption
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AMENDATORY SECTION (Amending Order 1331, filed

1/15/74)

WAC 16-350-040 Inspection and testing for certifica-
tion of nursery planting stock. (1) (Metheds-end-proee-

The department will conduct all inspections, testing and
indexing prescribed in this chapter in a manner and at times

the department has determined to be suitable. The methods

and procedures used for making the virus and virus-like dis-

ease determinations will conform to the standards of NRSP-
5.

(2) The department will conduct at least one visual
inspection of certified nursery rootstock during the first
growing season. Upon request by the department, growers
must rogue any undesirable rootstock prior to bud or graft
placement.

(3) The department will conduct at least two visual
inspections of nursery stock during the growing season fol-
lowing bud or graft placement.

(4) The department will refuse certification of planting
stock that has been propagated from registered trees found to
be infected by a virus or virus-like disease, or if other require-
ments of this chapter have not been complied with.

AMENDATORY SECTION (Amending Order 2058, filed
11/9/90, effective 12/10/90)

WAC 16-350-045 Application and fees. (1) (Appliea-
tion:

€)) The applicant ((nurseryman-—shal-furnish+te)) must
provide the department with all information ((pemﬁem—fe-fhe
operation-of-this-program)) documenting the eligibility of all
registered and certified stock and ((shal-give-histherconsent
+0)) must allow the department to take ((prepagating—weeod
from-any-tree)) samples for indexing or testing purposes.

((éb)—'Ffees—fegtsﬁefeﬁrﬁd—usedﬂmder—dae—pfeHﬁeﬁs—ef

deemed “S&ble. as’eg's‘e'ed. se’le." El*e.es and seed. eeesif Ehe’

seton-and-seed-trees-and-fortnspeetion-of nursery-steek)) (2)
An application for certification must be filed with the depart-

ment by June 1 of each year accompanied by an application
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fee. The application fee will consist of $100.00 plus $1.00 for

each registered seed tree ((entered-in-this-program)).

(23 ¥ees:)) (3) The application fee will apply toward
the one percent annual assessment on the gross sale price of
the wholesale market value for all fruit trees, fruit tree related
ornamentals, and fruit tree rootstock sold within the state or
shipped from the state of Washington by any licensed nursery
dealer during any license period, as set forth in RCW
15.13.130((+Previded;TFhat)). No refund of the application
fee will be allowed.

AMENDATORY SECTION (Amending Order 2058, filed
11/9/90, effective 12/10/90)

WAC 16-350-050 Tagging and identity. (1) ((Fae-
ging:)) The department ((wH)) authorizes the use of official
certification tags for the identification of nursery stock or
seed that meet the requirements of this program. These tags
will be supplied by the ((Washington-state)) department ((of
agriewlture)) to all ((members)) growers participating in the
program. Participating ((rembers)) growers will reimburse
the department ((ef-agriewtture)) for all certification tags sup-
plied. This reimbursement will be based on the cost incurred
by the ((Washington-state)) department ((ef-agrieulture)).

(2) ((dentity:)) Any person selling Washington certi-
fied nursery stock or Washington certified seed is responsible
for the identity of the stock bearing each tag and for such
nursery stock or seed meeting the requirements of this pro-
gram. Persons issued tags authorized by the program ((shal))
must account for stock produced and sold ((and)), keep such

records ((es-may-be-neeessary)), and make them available to
the department upon request.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-350-001
WAC 16-350-003
WAC 16-350-060

Promulgation.
Promulgation.

Grades and standards for
Washington certified fruit
tree nursery stock.

WAC 16-350-065 Statutory declaration of

unlawful acts.
WAC 16-350-070
WAC 16-350-075

Effective date.

Certifying agency issuance
of certificate.
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EXPEDITED ADOPTION
DEPARTMENT OF AGRICULTURE
[Filed July 5, 2000, 11:11 a.m.]

Title of Rule: Chapter 16-328 WAC, Certification of
strawberry planting stock.
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Purpose: To reflect changes in industry and program
practices and to comply with legislative mandates such as
regulatory reform and use of clear and readable format.

Statutory Authority for Adoption: Chapter 15.14 RCW.

Statute Being Implemented: Chapter 15.14 RCW.

Summary: These proposed changes clarify existing
requirements and update the program to acknowledge current
industry and program practices. Certification of strawberry
planting stock makes plants of known pest status and quality
available to growers engaged in strawberry fruit production
in several states. Use of certified planting stock and partici-
pation in the certified planting stock program are voluntary
activities. Certified stock usually commands a market pre-
mium.

Reasons Supporting Proposal: Most sections of this rule
were last rewritten in 1987. Changes in industry and program
practices and legislative mandates (for instance, the regula-
tory reform statutes) have made modifications necessary.

Name of Agency Personnel Responsible for Drafting:
Mary Toohey, 1111 Washington Street, Olympia, WA
98504-2560, (360) 902-1907; Implementation and Enforce-
ment: Tom Wessels, 1111 Washington Street, Olympia, WA
98504-2560, (360) 902-1984.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision. :

Explanation of Rule, its Purpose, and Anticipated
Effects: There is currently one participant in the Washington
strawberry planting stock certification program, which is cre-
ated by these rules. Participation is entirely voluntary for any
producer of strawberry plants. Enrollment and compliance
with the requirements of this fee-supported activity are
intended to produce a known, high quality agricultural prod-
uct apparently free of specified diseases and other pests, that
normally commands a market premium. Changes in industry
and program practices and legislative mandates (for instance
the regulatory reform statutes) have made these modifica-
tions necessary. The modifications should not affect any cur-
rent practices for program participant(s).

WSDA consulted with the current program participant
and other stakeholders, and agreement was reached. We
anticipate that the positive effects of these rule changes out-
weigh minimal adverse effects that might result from the
changes.

Proposal Changes the Following Existing Rules: The
terminology has been updated and made consistent through-
out the rule. For instance, the term "mother plants" has been
more precisely defined as "nuclear stock," the current term of
art. Some of the sections have been reorganized into a more
coherent, less repetitious framework and clear and readable
format has been incorporated throughout the rule.

NOTICE

THIS RULE IS BEING PROPOSED TO BE
ADOPTED USING AN EXPEDITED RULE-MAKING
PROCESS THAT WILL ELIMINATE THE NEED FOR
THE AGENCY TO HOLD PUBLIC HEARINGS, PRE-
PARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRI-

WSR 00-14-079

TERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF
YOU OBJECT TO THIS RULE BEING ADOPTED USING
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Mary Toohey, Washing-
ton State Department of Agriculture, Lab Services Division,
P.O. Box 42560, Olympia, WA 98504-2560, AND
RECEIVED BY September 5, 2000.
July 5, 2000
Mary A. Martin Toohey
Assistant Director

Chapter 16-328 WAC

CERTIFICATION OF STRAWBERRY ((BFEANFS—
CEERTHICATION)) PLANTING STOCK

AMENDATORY SECTION (Amending Order 1932, filed
6/9/87)

WAC 16-328-008 Definitions. (1) "Department” means
the department of agriculture of the state of Washington.

(2) "Director” means the director of the department of
agriculture or ((kis)) a duly appointed representative.
((@nspeeter)))

(3) ((Brus—infeeted{affected)—means—presence—ofa

. ; | Ll ; .

Expedited Adoption

—d
(—]
=
[- '
[—]
[—]
=
[—]
Tk
| —
[—]
(=]
=




—
(—
o
-9
[—]
[—]
(=S
[—]
el
—
[—]
eked
=

WSR 00-14-079

roets-which-affect the-normal-growth-of the-plant—Blaelkreoots

methods-appreved-by-the-direetor)) "Fairly clean" means that

the roots are not matted or caked with dirt.

(4) "Fairly fresh"” means that the roots and petioles are
not excessively wilted or otherwise damaged.

(5) "Fairly well trimmed runners and petioles” means
that the length of each runner and petiole is three inches or
less.

(6) "Firm" means that the crowns are not soft or spongy,
although they may yield to slight pressure.

(7) Free from damage by:

(a) "Sunburn” means that the roots are not damaged by
sunburn or scald, but slight discoloration may be present.

(b) "Mold" means that the plants are free from excessive

mold or decay. Plants slightly affected by mold may be
allowed.

(c) "Freezing injury” means that the roots are of a normal
color, and the plant is only moderately affected by discolored
roots which may affect its normal growth. Black roots
caused by disease are not permitted.

(d) "Broken or split crowns, mechanical injury” means
there is no breaking or severance of the crown from the root
section, or splitting of the crown, or other mechanical injury
that would affect the normal growth of the plant.

(8) "Index" means to test for virus infection by means of
inoculation from the plant to be tested to an indicator plant, or
by anv other method accepted by the department.

(9) "Indicator plant" means any herbaceous or woody
plant used to index or test for virus infection.

(10) "Moist" means that the plants are reasonably turgid
and not dried to a degree than would affect normal growth.

(11) "Nuclear stock” means strawberry plants that have
been indexed and found free of known viruses and virus-like
diseases by United States Department of Agriculture person-
nel or other personnel acceptable to the department. Nuclear
plants must be reindexed for virus and virus-like diseases at
least every three years and maintained under conditions that
would ensure freedom from infection.

(12) "Off-type"” means appearing by visual examination
to_be different from the species or variety listed on the appli-
cation or exhibiting symptoms of a genetic or nontransmissi-
ble disorder.

(13) "Similar varietal characteristics" means that the
plants have the same general character of growth.

(14) "Tolerance" means the maximum acceptable per-
centage of planting stock that is diseased, infected by plant

pests, defective, or off-type based on visual inspection or lab-

oratory testing by the director or other authorized person.
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(15) "Virus-like" means_a graft-transmissible disorder

resembling a virus disease, including, but not limited to, dis-
eases caused by viroids and phytoplasmas.

AMENDATORY SECTION (Amending Order 3005, filed
7/21/92, effective 8/21/92)

WAC 16-328-010 Strawberry plant certification fees.
Strawberry plant certification fees are as follows:

(1) Certification application fee. The applicant ((shal))
must furnish all information requested on the applica