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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.

CERTIFICATE

Pursuant to RCW 34.08.040, the publication of rules or other information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.

DENNIS W. COOPER
Code Reviser
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER
' The Register is arranged in the following eight sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.

b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals. .

© EXPEDITED RULE MAKING-includes the full text of the rule being proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register. A

d PERMANENT-includes the full text of permanently adopted rules.

(e EMERGENCY-includes the full text of emergency rules and rescissions.

) MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

® TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(h) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
' quickly and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
i) underlined material is new material;
(ii) deleted material is ((timed-out-betweendouble-parentheses));

b) Complete new sections are prefaced by the heading NEW SECTION:

(©) The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)
does not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office. :

4. EFFECTIVE DATE OF RULES
(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the

rule.
(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.
© Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
rules.

' s. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].




2002-2003
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue Distribution First Agency Expedited
Number Closing Dates 1 Date Hearing Date3 Adoption4
Non-OTS and Non-OTS and OTS? or
30 p. or more 11to 29 p. 10 p. max. .

For Non-OTS Count 20 For hearing First Agency
Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
02 -15 Jun 26, 02 Jul 10, 02 Jul 24, 02 Aug 7,02 Aug 27,02 Sep 24, 02
02 -16 Jul 10, 02 Jul 24, 02 Aug 7, 02 Aug 21, 02 Sep 10, 02 Oct 8, 02
02 -17 Jul 24, 02 Aug 7,02 Aug 21, 02 Sep 4, 02 Sep 24, 02 Oct 22, 02
02 -18 Aug 7,02 Aug 21,02 Sep 4,02 Sep 18, 02 Oct 8, 02 Nov §, 02
02 -19 Aug 21,02 Sep 4,02 Sep 18, 02 Oct 2,02 Oct 22, 02 Nov 19, 02
02 -20 Sep 4,02 Sep 18, 02 Oct 2,02 Oct 16,02 Nov 5, 02 Dec 3, 02
02 -21 Sep 25, 02 Oct 9, 02 Oct 23, 02 Nov 6, 02 Nov 26, 02 Dec 24, 02
02 -22 Oct 9, 02 Oct 23, 02 Nov 6, 02 Nov 20, 02 Dec 10, 02 Jan 7,03
02 -23 Oct 23, 02 Nov 6, 02 Nov 20, 02 Dec 4,02 Dec 24, 02 Jan 22,03
02-24 Nov 6, 02 Nov 20, 02 Dec 4, 02 Dec 18,02 Jan 7,03 Feb 4, 03
03 - 01 Nov 21, 02 Dec 5, 02 Dec 19, 02 Jan 2, 03 Jan 22,03 Feb 19,03
03 -02 Dec §, 02 Dec 19, 02 Jan 2, 03 Jan 15, 03 Feb 4, 03 Mar 4, 03
03 -03 Dec 26, 02 Jan 8, 03 Jan 22, 03 Feb 5, 03 Feb 25, 03 .Mar 25, 03
03 -04 Jan 8, 03 Jan 22,03 Feb 5,03 Feb 19,03 Mar 11, 03 Apr 8,03
03 .05 Jan 22,03 - Feb 5,03 Feb 19,03 Mar 5, 03 Mar 25, 03 Apr 22,03
03 - 06 Feb 5,03 Feb 19, 03 Mar 5, 03 Mar 19, 03 Apr 8,03 May 6, 03
03 -07 Feb 19,03 Mar §, 03 Mar 19, 03 Apr2, 03 Apr 22,03 May 20, 03
03 -08 Mar §, 03 Mar 19, 03 Apr2,03 Apr 16, 03 May 6, 03 Jun 3,03
03 -09 Mar 26, 03 Apr9, 03 Apr 23,03 May 7, 03 May 27, 03 Jun 24, 03
03 -10 Apr9, 03 Apr 23,03 May 7, 03 May 21, 03 Jun 10, 03 Jul 8,03
03 -11 Apr 23,03 May 7, 03 May 21, 03 Jun 4,03 Jun 24, 03 Jul 22, 03
03 -12 May 7, 03 May 21,03 Jun 4, 03 Jun 18, 03 Jul 8, 03 Aug 5,03
03-13 May 21, 03 Jun 4,03 Jun 18, 03 Jul 2,03 Jul 22, 03 Aug 19,03
03-14 Jun 4,03 Jun 18, 03 Jul 2,03 Jul 16, 03 Aug 5,03 Sep 3,03
03-15 Jun 25, 03 Jul 9,03 Jul 23, 03 Aug 6,03 Aug 26, 03 Sep 23,03
03 -16 Jul 9,03 Jul 23,03 Aug6, 03 Aug 20, 03 Sep 9,03 Oct 7, 03
03 -17 Jul 23,03 Aug 6, 03 Aug 20,03 Sep 3,03 Sep 23,03 Oct 21,03
03 -18 Aug 6, 03 Aug 20, 03 Sep 3,03 Sep 17,03 Oct 7, 03 Nov 4, 03
03-19 Aug 20,03 Sep 3,03 Sep 17,03 Oct 1,03 Oct 21,03 Nov 18, 03
03 - 20 Sep 3,03 Sep 17, 03 " Oct1,03 Oct 15,03 Nov 4, 03 Dec 2,03
03 -21 Sep 24,03 Oct 8,03 Oct 22,03 Nov- 5, 03 Nov 25, 03 - Dec 23,03
03 .22 Oct 8,03 Oct 22, 03 Nov 5, 03 . Nov 19, 03 Dec 9, 03 Jan 6, 04
03 -23 Oct 22,03 Nov 5, 03 Nov 19, 03 Dec 3,03 Dec 23, 03 Jan 20, 04
03 -24 Nov 19,03 Dec 3, 03 Dec 17, 03 Jan 6, 04 Feb 3, 04

Nov 5, 03

All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see

WAC 1-21-040.

2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier

4

non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These

dates represent the twentieth day after the distribution date of the applicable Register.

A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No
hearing is required, but the public may file written objections. See RCW 34,05.230 and 1.12.040.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act, -
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry. :

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented,;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



RULE-MAKING PROCESS
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WSR 03-15-002
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
{Filed July 2, 2003, 3:22 p.m.]

Subject of Possible Rule Making: The subject of this
rule making is regarding the expiration date of original bail
bond agent licenses.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 18.185 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The reason for changing the
rule is to improve service delivery processes and to make
licensing fees fair to all bail bond agent applicants. Currently
the rule states: Licenses issued to bail bond agents expire on
their respective birth dates. However, if an application for
the bail bond agent license is received by the Department of
Licensing within ninety days from the applicant’s birth date,
the license issued shall not expire until the next birth date.

" This rule is confusing for customers to calculate expira-
tion dates. The rule is also not fair because a license issued
within ninety days of their birth date can gain up to three
months more than a year before expiring compared to if the
birth date is just outside of the ninety days of their birth date,
the license being issued expires up to three months earlier
than a year. This rule change will not affect the expiration
dates of current bail bond agent licensees.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None. _

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary Haglund, Department of Licens-
ing, P.O. Box 9649, Olympia, WA 98507-9649, phone (360)
664-6624, fax (360) 570-7888.

July 2, 2003

Mary Haglund
Program Manager

WSR 03-15-022

WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 8, 2003, 4:22 p.m.]

The Medical Assistance Administration would like to
withdraw the following two preproposal statement of inquir-
ies: WSR 02-24-071, filed on July 6, 2001; and WSR 03-08-
082, filed on April 1, 2003.

Brian Lindgren, Manager

Rules and Policies Assistance Unit

[1]

WSR 03-15-023

WSR 03-15-023
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed July 8, 2003, 4:23 p.m.]

Subject of Possible Rule Making: The department’s
Division of Employment and Assistance Programs plans to
amend the rules in chapters 388-412 and 388-460 WAC to
update program language and clarify program requirements
for payees, allotments, and benefit issuance for the Washing-
ton basic food program. The department plans to amend the
following as well as any related rules: WAC 388-412-0015
General information about your food assistance allotments,
388-412-0020 When do I get my benefits?, 388-412-0025
How do I get my benefits?, 388-412-0040 Can I get my ben-
efits replaced?, 388-460-0001 Who may be issued cash, child
care, medical and food assistance benefits?, 388-460-0005
Can I choose someone to apply for basic food for my assis-
tance unit?, 388-460-0010 Food assistance authorized repre-
sentative—Treatment centers and group homes, and 388-
460-0015 Persons who may not be an authorized representa-
tive for a food assistance unit. '

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.500, 74.04.510, 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department must adopt
rules to be consistent with federal regulations for food
stamps. This revision is intended to update the language of
department rules to clarify requirements for clients and
department staff to assist in consistent statewide application
of policy for the Washington basic food program.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture, Food and
Nutrition Service (FNS) publishes federal regulations for the
food stamp program in the Federal Register. Rules published
in the Federal Register are incorporated into the United States
Code of Federal Regulations. FNS also issues administrative
notices to inform states of new program requirements that are
not yet in the United States Code of Federal Regulations.
DSHS incorporates these regulations and exercises state
options by adopting administrative rules for food assistance
benefits in Washington state.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file proposed rules with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the proposal will be sent to everyone on the mailing list
and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Camp, Program Manager, Divi-
sion of Employment and Assistance Programs, Lacey Gov-
ernment Center, P.O. Box 45470, Olympia, WA 98504-4570,

Preproposal

PREPROPOSAL
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WSR 03-15-024

phone (360) 413-3232, fax (360) 413-3493, e-mail CAMPJX
@DSHS.WA.GOV.
July 7,2003

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-15-024
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed July 8, 2003, 4:24 p.m.]

Subject of Possible Rule Making: The department’s
Division of Employment and Assistance Programs plans to
amend the rules in chapters 388-406 and 388-416 WAC to
update program language and clarify program requirements
for the application process, expedited service, and certifica-
tion periods for the Washington basic food program. The
department plans to amend the following as well as any
related rules: WAC 388-406-0005 Who may apply?, 388-
406-0010 Filing an application, 388-406-0015 Can I get food
assistance right away?, 388-406-0021 How the department
decides if you are a migrant or seasonal farmworker and if
you are destitute, 388-406-0035 How long does the depart-
ment have to process my application?, 388-406-0040 What
happens if the processing of my application is delayed?, 388-
406-0055 When do my benefits start?, 388-406-0060 What
happens when my application is denied?, 388-406-0065 Can
I still get benefits even after my application is denied?, and
388-416-0005 How long can I get food assistance?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.500, 74.04.510, 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department must adopt
rules to be consistent with federal regulations for food
stamps. This revision is intended to update the language of
department rules to clarify requirements for clients and
department staff to assist in consistent statewide application
of policy for the Washington basic food program.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture, Food and
Nutrition Service (FNS) publishes federal regulations for the
food stamp program in the Federal Register. Rules published
in the Federal Register are incorporated into the United States
Code of Federal Regulations. FNS also issues administrative
notices to inform states of new program requirements that are
not yet in the United States Code of Federal Regulations.
DSHS incorporates these regulations and exercises state
options by adopting administrative rules for food assistance
benefits in Washington state.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file proposed rules with the Office of the
Code Reviser with a notice of proposed rule making. A copy

Preproposal

(2]
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of the proposal will be sent to everyone on the mailing list
and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Camp, Program Manager, Divi-
sion of Employment and Assistance Programs, Lacey Gov-
ernment Center, P.O. Box 45470, Olympia, WA 98504-4570,
phone (360) 413-3232, fax (360) 413-3493, e-mail CAMPIX
@DSHS.WA.GOV.

July 7, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-15-025
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed July 8, 2003, 4:25 p.m.]

Subject of Possible Rule Making: The department’s
Division of Employment and Assistance Programs plans to
update program language and clarify program requirements
for strikers and students for the Washington basic food pro-
gram. The department plans to amend the following as well
as any related rules: WAC 388-480-0001 How being on
strike effects food assistance benefits and 388-482-0005 Stu-
dent status for food assistance.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.500, 74.04.510, 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department must adopt
rules to be consistent with federal regulations for food
stamps. This revision is intended to update the language of
department rules to clarify requirements for clients and
department staff to assist in consistent statewide application
of policy for the Washington basic food program.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture, Food and
Nutrition Service (FNS) publishes federal regulations for the
food stamp program in the Federal Register. Rules published
in the Federal Register are incorporated into the United States
Code of Federal Regulations. FNS also issues administrative
notices to inform states of new program requirements that are
not yet in the United States Code of Federal Regulations.
DSHS incorporates these regulations and exercises state
options by adopting administrative rules for food assistance
benefits in Washington state.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file proposed rules with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the proposal will be sent to everyone on the mailing list
and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-



- Washington State Register, Issue 03-15

lication by contacting John Camp, Program Manager, Divi-
sion of Employment and Assistance Programs, Lacey Gov-
emment Center, P.O. Box 45470, Olympia, WA 98504-4570,
phone (360) 413-3232, fax (360) 413-3493, e-mail CAMPJX
@DSHS.WA.GOV.

July 7, 2003

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-15-038
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed July 9, 2003, 3:57 p.m.]

Subject of Possible Rule Making: WAC 458-20-244

((Feed-predusts:)) Food and food ingredients.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.01.060 and 82.32.300.

Reasons Why Rules on this Subject may be Needed and

What They Might Accomplish: WAC 458-20-244 provides
guidelines for determining if the sale of a food or food ingre-
dient is subject to retail sales tax. In 2003, the legislature
adopted the food definitions set forth in the national Stream-
lined Sales and Use Tax Agreement. The 2003 amendments
to these statutes significantly change how sales of food and
food ingredients are taxed on and after January 1, 2004. This
rule provides guidance on the new food definitions and their
tax implications.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, e-
mail, fax, or at the public meeting. Oral comments will be
accepted at the public meeting. A preliminary discussion
draft of a possible new or revised rule(s) is available upon
request. Written comments on and/or requests for copies of
the draft may be directed to Cindy Evans, Legislation and
Policy, P.O. Box 47467, Olympia, WA 98504-7467, phone
(360) 570-6134, fax (360) 664-0693, e-mail cindyev@dor.
wa.gov.

Date and Location of Public Meeting: Capital Plaza
Building, 4th Floor Large Conference Room, 1025 Union
Avenue S.E., Olympia, WA, on August 27,2003, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-798S5 or (360) 570-6175.

. July 9, 2003

Alan R. Lynn
Rules Coordinator
Legislation and Policy Division

WSR 03-15-039

WSR 03-15-039
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed July 9,2003, 3:59 p.m.)

Subject of Possible Rule Making: WAC 458-20-24001
Sales and use tax deferral—Manufacturing and research/
development activities in distressed areas—Applications
filed after July 31, 1999 and 458-20-24001A Sales and use
tax deferral—Manufacturing and research/development
activities in distressed areas—Applications filed prior to
August 1, 1999. .

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.01.060 and 82.32.300.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These rules implement the

. distressed area sales and use tax deferral statutes and explain

the administrative procedures for the programs. The depart-
ment anticipates making the following changes to Rule
24001:

*  Subsection (2), clarifying existing definitions and
. adding a new definition for "date of application”;

*  Subsection (5), clarifying the explanation of the
apportionment formula (no change to the formula
provided in the rule) for building construction and
providing an additional formula to provide flexibil-

* ity to taxpayers;

*  Subsection (7), explaining that the department will
consider approving an application only if construc-
tion will begin within one year or the applicant can
establish that there is a specific and active program
to begin construction within two years; and

»  Subsection (13), explaining that in the case of a -

project no longer satisfying required employment
positions, while no interest or penalties apply to the
deferred sales or use taxes found owing, other pen-
alties and interest that apply to delinquent payments
will apply. Subsection (13) currently explains that
interest but not penalties apply to taxes found
owing.

The department anticipates making the following
changes to Rule 24001A:

*  Subsections (4), (17), and (30), clarifying the expla-
nation of the apportionment formula for building
construction (no change to the formula provided in
the rule); and

*  Subsection (27), correcting an inaccurate definition
of "person."

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, e-
mail, fax, or at the public meeting. Oral comments will be
accepted at the public meeting. A preliminary discussion
draft of a possible new or revised rule(s) is available upon
request. Written comments on and/or requests for copies of

Preproposal
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the draft may be directed to Cindy Evans, Legislation and
Policy, P.O. Box 47467, Olympia, WA 98504-7467, phone
(360) 570-6134, fax (360) 664-0693, e-mail cindyev@dor.
wa.gov.

Date and Location of Public Meeting: Capital Plaza
Building, 4th Floor Large Conference Room, 1025 Union
Avenue S.E., Olympia, WA, on September 8, 2003, at 9:30
a.m. '

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175.

July 9, 2003

AlanR. Lynn
Rules Coordinator
Legislation and Policy Division

WSR 03-15-044
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
FINANCIAL INSTITUTIONS

[Filed July 11, 2003, 8:33 a.m.]

Subject of Possible Rule Making: Licensing and regulat-
ing money transmission and currency exchange businesses.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Sections 6,7, 8, 11, 13, 15, 17, 18, 19 and 33, chap-
ter 287, Laws of 2003.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules are needed to establish
licensing procedures and applications; to establish and define
reporting requirements; to establish enforcement and exami-
nation procedures; to establish a fee schedule; and to gener-
ally carry out the agency mandates under the law.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Federal Agencies: Financial Crimes Enforcement Net-
work and the Office of Foreign Assets Control, United States
Department of the Treasury. The Department of Financial
Institutions staff communicates regularly with established
federal contacts to avoid duplication and facilitate joint pro-
gram effectiveness.

Process for Developing New Rule:
making.

~ Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Department of Financial Institutions,
P.O. Box 41200, Olympia, WA 98501-1200, (360) 902-8700,
e-mail Chuck Cross, ccross @dfi.wa.gov; Whittier Johnson,
wjohnson @dfi.wa.gov; Kwadwo Boateng, kboateng @dfi.
wa.gov; or Kae McDonnell, kmcdonnell@dfi.wa.gov.

July 11, 2003
David D. Cheal
Rules Coordinator

Negotiated rule
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WSR 03-15-045
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
RETIREMENT SYSTEMS
{Filed July 11, 2003, 11:06 a.m.]

Subject of Possible Rule Making: TRS 1 Option 1
Annuity Factors.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.50.050(5), 41.32.530.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: TRS Plan 1 retirees can
select an Option 1 when they retire. This option provides a
reduced single life benefit (from the maximum that can be
received). If the retiree dies, any remaining balance from the
retiree’s contributions are paid in a lump sum to the retiree’s
estate. (The maximum does not allow a distribution of the
retiree’s remaining balance.) To pay for this, the benefit is
reduced from the maximum benefit. The proposed WAC will
provide the annuity factors that the Department of Retirement
Systems (DRS) uses for the calculation of this benefit option.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: DRS will work with the Office of the State Actuary in
regards to the annuity factors.

Process for Developing New Rule: Department staff
will work on the project, with the assistance of the Office of
the Attorney General. The public is invited and encouraged
to participate, as described below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. The Department of Retirement Systems encourages
your active participation in the rule-making process. Anyone
interested in participating should contact the rules coordina-
tor, below. After the rule(s) is drafted, DRS will file a copy
with the Office of the Code Reviser with a notice of proposed
rule making, and send a copy to everyone currently on the
mailing list and anyone else who requests a copy. For more
information on how to participate, please contact Merry A.
Kogut, Rules Coordinator, Department of Retirement Sys-
tems, Mailstop 48380, P.O. Box 48380, Olympia, WA
98504-8380, voice (360) 664-7291, TTY (360) 586-5450, e-
mail merryk @drs.wa.gov, fax (360) 753-3166.

July 10, 2003

Merry A. Kogut
Rules Coordinator

WSR 03-15-048
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed July 11,2003, 1:18 p.m.]

Subject of Possible Rule Making: The DSHS Division
of Employment and Assistance Programs will amend chapter
388-474 WAC, State supplementary payments.
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Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.055, 74.04.057, and
74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This change is necessary to
add additional supplemental security income recipients to the
population who receive a state supplementary payment.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file proposed rules with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the proposal will be sent to everyone on the mailing list
and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Carole McRae, Program Manager,
Division of Assistance Programs, Lacey Government Center,
P.O. Box 45470, Olympia, WA 98504-4570, phone (360)
413-3074, fax (360) 413-3493, e-mail MCRAECA
@DSHS.WA.GOV.

July 10, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-15-049
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
(Filed July 11, 2003, 1:20 p.m.}

Subject of Possible Rule Making: WAC 388-513-1350
Defining the maximum amount of resources allowed and
determining resources availability for long-term care (LTC)
services and 388-513-1380 Determining a client’s participa-
tion in the cost of care for long-term care (LTC) services.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.057, 74.08.090, 74.09.500,
and 74.09.575, ESHB 2257 (chapter 28, Laws of 2003).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To permanently adopt fed-
eral standard increases that were effective April 1, 2003, and
to reduce the maximum resource allocation for a community
spouse from $90,660 to $40,000 for clients institutionalized
on or after August 1, 2003. These changes will be adopted
under an emergency rule filing effective August 1, 2003.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: DSHS’ Aging and Disabilities Services Administration
(ADSA).

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-

WSR 03-15-050

tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary Lou Percival, ADSA Program
Manager, P.O. Box 45600, Olympia, WA 98504-5600, phone
(360) 725-2318, e-mail perciML@dshs.wa.gov, fax (360)
438-8633, TDD 1-800-848-5429.

July 10, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-15-050
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Disabilities Services Administration)
(Filed July 11, 2003, 1:21 p.m.]

Subject of Possible Rule Making: To implement SSB
5579 (chapter 231, Laws of 2003) by amending current sec-
tions and adding a new section to chapter 388-105 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 231, Laws of 2003; chapter 18.20 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The 2003 legislature passed
SSB 5579 to change the policy on paying for bed holds. To
implement the changes, the department must amend chapter
388-105 WAC to reduce rates by the amount the rates were
increased effective July 1, 2002, to pay for bed holds in the
rate. Also, the department must adopt WAC that describes
the new policy, which includes setting a rate amount for
absences that go from the eighth day through the twentieth
day.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: By publishing in the
Washington State Register this CR-101 Preproposal state-
ment of inquiry; CR-102 Proposed rule making; and CR-103
Rule-making order including a concise explanatory state-
ment.

ADSA welcomes the public participation in developing
its rule(s). Anyone interested in participating should contact
the staff person indicated below. At a later date, ADSA will
[file] propose rules with the Office of the Code Reviser with
a notice of proposed rule making, and send a copy to every-
one currently on the HCS mailing list and anyone else who
requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. If you would like to be personally notified when
draft regulations are ready for review, please contact Patricia
Hague, fax (360) 725-2641, e-mail HaguePE@dshs.wa.gov,

Preproposal
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or write to Home and Community Rates, P.O. Box 45600,
Olympia, WA 98504-5600.

July 9, 2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

WSR 03-15-051
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
(Filed July 11, 2003, 1:23 p.m.]

The Medical Assistance Administration would like to
withdraw the following preproposal statement of inquiries:

. WSR 02-20-054, WAC 388-416-0035, 388-478-0085
and 388-517-0300, filed September 9, 2002; ‘

.. WSR 02-10-075, WAC 388-475-1250, filed April 26,

2002;
. WSR 02-09-050, WAC 388-513-1365, filed April 12,
2002,
. WSR 02-07-011 [02-07-111], WAC 388-416-0035,
filed May 20, 2002;
. WSR 00-18-056, chapter 388-529 WAC, filed Septem-
ber 1, 2000,
. WSR 01-07-018, chapters 388-535, 388-544 and 388-
438 WAC, filed March 13, 2001;
. WSR 99-21-039, WAC 388-517-0300, filed October
15, 1999; and
. WSR 99-08-120, chapters 388-440 and 388-426 WAC,
filed April 7, 1999.
Brian Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-15-059
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
RETIREMENT SYSTEMS
(Filed July 14, 2003, 10:45 a.m.]

Subject of Possible Rule Making: Deferred compensa-
tion program (DCP), WAC 415-501-430, 415-501-510, and
possibly others.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.50.050(5), 41.50.030(2), 41.50.088(2),
41.50.770, and 41.50.780; 26 U.S.C. (Internal Revenue
Code) and related tax regulations.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: On July 10, the Internal Rev-
enue Service (IRS) released final "457" regulations (section
457 of the IRS code applies to governmental deferred com-
pensation plans). The Department of Retirement Systems
(DRS) is reviewing these final regulations and determining
whether any changes to DCP WACs will be needed.

Preproposal
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Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The IRS Code in 26 U.S.C. and a variety of regulations
and procedures also regulate this subject. If necessary, DRS
will work with the IRS, as well as with many national profes-
sional associations, in ensuring that any rule changes are
accurate and timely.

Process for Developing New Rule: Department staff
will work on the project, with the assistance of the Office of
the Attorney General. The public is invited and encouraged
to participate, as described below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. The Department of Retirement Systems encourages
your active participation in the rule-making process. Anyone
interested in participating should contact the rules coordina-
tor, below. After the rule(s) is drafted, DRS will file a copy
with the Office of the Code Reviser with a notice of proposed
rule making, and send a copy to everyone currently on the
mailing list and anyone else who requests a copy. For more
information on how to participate, please contact Merry A.
Kogut, Rules Coordinator, Department of Retirement Sys-
tems, Mailstop 48380, P.O. Box 48380, Olympia, WA
98504-8380, voice (360) 664-7291, TTY (360) 586-5450, e-
mail merryk @drs.wa.gov, fax (360) 753-3166.

July 11, 2003
Merry A. Kogut
‘Rules Coordinator

WSR 03-15-065
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed July 15, 2003, 9:22 a.m.]

Subject of Possible Rule Making: WAC 458-20-148
Barber and beauty shops.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300 and 82.01.060(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: WAC 458-20-148 explains
the business and occupation, retail sales, and use tax respon-
sibilities of persons operating barber and beauty shops. The
department anticipates revising the rule to incorporate discus-
sion about the tax reporting responsibilities of independent
contractors renting chairs or work stations in a salon or simi-
lar establishment and how tax applies to income received by
shop or salon operators from independent contractors. The
department also plans to update the rule to reflect the diverse
services that are currently provided by shops, salons, and
similar establishments.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: While the Washington State Department of Licensing's
Processional Licensing Support Services unit and the Depart-
ment of Health's Health Processions Quality Assurance Divi-
sion regulate industries whose activities are addressed in this
rule, they do not administer the tax laws that apply to the
activities.
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Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, e-
mail, fax, or at the public meeting. Oral comments will be
accepted at the public meeting. A preliminary discussion
draft of a possible new or revised rule(s) is available upon
request. Written comments on and/or requests for copies of
the draft may be directed to JoAnne Gordon, Legislation and
Policy, P.O. Box 47467, Olympia, WA 98504-7467, phone
(360) 570-6121, e-mail joanneg@dor.wa.gov, fax (360) 664-
0693.

Date and Location of Public Meeting: Capital Plaza
Building, 4th Floor Large Conference Room, 1025 Union
Avenue S.E., Olympia, WA, on August 27, 2003, at 1:30
p-m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175.

: July 11, 2003
Alan R. Lynn

Rules Coordinator

Legislation and Policy Division

WSR 03-15-067
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Board of Pharmacy)

[Filed July 15, 2003, 10:48 a.m.}

Subject of Possible Rule Making: WAC 246-869-220
Patient counseling required.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.64.005(7).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The board would like to
increase compliance with the patient counseling rule. The
board is considering requiring pharmacies to post a sign in
the pharmacy to inform patients that pharmacists must pro-
vide patient counseling on new prescriptions and as needed
on refill prescriptions. Increasing compliance with this rule
will promote public health and safety by assuring that
patients receive important information about their medica-
tions.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: State/federal medication assistance programs also
require counseling on new prescriptions. Representatives of
these agencies will be invited to participate in rule-making
process. .

Process for Developing New Rule: Collaborative rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lisa Salmi, Department of Health,
Board of Pharmacy, P.O. Box 47863, Olympia, WA 98504-
7863, Lisa.Salmi@doh.wa.gov, phone (360) 236-4828, fax

WSR 03-15-085

(360) 586-4359. Information on public meetings can be
obtained from Lisa Salmi, Board of Pharmacy.

July 1, 2003

D. H. Williams

Executive Director

WSR 03-15-080
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed July 16, 2003, 3:04 p.m.]

Subject of Possible Rule Making: Card rooms.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070 and 9.46.0282.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: We have received a petition
for rule change from Rob Saucier, on behalf of Galaxy Gam-
ing Inc., Las Vegas, Nevada. Mr. Saucier is requesting an
amendment to Title 230 WAC to allow new card games in
Washington state, by removing the current restriction on
players betting on the houses” hand.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rick Day, Deputy Director, P.O. Box
42400, Olympia, WA 98504-2400, (360) 486-3446; Robert
Berg, Deputy Director, P.O. Box 42400, Olympia, WA
98504-2400, (360) 486-3449; or Susan Arland, Rules Coor-
dinator, P.O. Box 42400, Olympia, WA 98504-2400, (360)
486-3466.

Meeting Dates and Locations: The Heathman Lodge,
7801 N.E. Greenwood Drive, Vancouver, WA 98662, (360)
254-3100, on August 14 and 15, 2003; at the Best Western
Icicle Inn, 505 Highway 2, Leavenworth, WA 98826, (509)
548-7000, on September 11 and 12, 2003; and at the Double
Tree Hotel-Spokane City Center, 322 North Spokane Falls
Court, Spokane, WA 99201, (509) 744-2310, on October 9
and 10, 2003.

Negotiated rule

July 16,2003
Susan Arland
Rules Coordinator

WSR 03-15-085
PREPROPOSAL STATEMENT OF INQUIRY
BOARD FOR VOLUNTEER
FIREFIGHTERS AND RESERVE OFFICERS
[Filed July 17,2003, 11:41 a.m.}

Subject of Possible Rule Making: To amend chapter
491-02 WAC to adopt new actuarial tables for use in calculat-
ing joint survivor pensions, survivor pensions, and lump sum
settlements for pensions.

Preproposal
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Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.24.290(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Office of the State Actu-
ary has produced new tables based upon the 1995-2000 actu-
arial experience study published in 2002.

Process for Developing New Rule: Agency study; and
calculations by the Office of the State Actuary.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Board for Volunteer Firefighters and
Reserve Officers, P.O. Box 114, 605 East 11th Avenue,
#112, Olympia, WA 98507, phone (360) 753-7318, toll free
(877) 753-7318, fax (360) 586-1987. "

July 17,2003
Brigette K. Smith

Executive Secretary

WSR 03-15-086 A
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed July 17, 2003, 2:50 p.m.]

Subject of Possible Rule Making: Bingo licensees.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To provide some type of
relief to bingo licensees who fail to meet their adjusted cash
flow requirements, rather than proceeding directly to an
administrative action to revoke the bingo license.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rick Day, Deputy Director, P.O. Box
42400, Olympia, WA 98504-2400, (360) 486-3446; or Rob-
ert Berg, Deputy Director, P.O. Box 42400, Olympia, WA
98504-2400, (360) 486-3449; or Susan Arland, Rules Coor-
dinator, P.O. Box 42400, Olympia, WA 98504-2400, (360)
486-3466.

Meeting Dates and Locations: The Heathman Lodge,
7801 N.E. Greenwood Drive, Vancouver, WA 98662, (360)
254-3100, on August 14 and 15, 2003; at the Best Western
Icicle Inn, 505 Highway 2, Leavenworth, WA 98826, (509)
548-7000, on September 11 and 12, 2003; and at the Double
Tree Hotel, Spokane City Center, 322 North Spokane Falls
Court, Spokane, WA 99201, (509) 744-2310, on October 9
and 10, 2003.

Negotiated rule

July 16, 2003
Susan Arland
Rules Coordinator

Preproposal
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WSR 03-15-096
PREPROPOSAL STATEMENT OF INQUIRY
HIGHER EDUCATION
COORDINATING BOARD
[Filed July 21, 2003, 8:53 a.m.}

Subject of Possible Rule Making: Development of a sat-
isfactory progress requirement for promise scholarship recip-
ients.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.80.370, 28B.119.010(9), and 28B.119.-
020(3). '

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Student aid administrators
have requested the rule. It is needed to ensure consistency
and integrity relative to other student aid programs.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Klacik, Associate Director,
Higher Education Coordinating Board, 917 Lakeridge Way,
P.O. Box 43430, Olympia, WA 98504-3430, phone (360)
753-7851, fax (360) 704-6251, e-mail <johnk@hecb.
wa.gov>. :

July 15, 2003
John Klacik
Associate Director ‘

WSR 03-15-097
PREPROPOSAL STATEMENT OF INQUIRY
HIGHER EDUCATION
COORDINATING BOARD
[Filed July 21, 2003, 8:55 a.m.]

Subject of Possible Rule Making: 1. Modifying the state
need grant limitation that prevents awards from exceeding
the actual value of tuition and fees.

2. Allowing aid administrators to make certain profes-
sional judgement exceptions to the prohibition that prevents
students from receiving the state need grant to pursue a sec-
ond associate degree after having received a first associate
degree with the assistance of the grant.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.80.370 and 28B.10.822.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Student aid administrators
have requested the modifications in order to avoid unneces-
sary complication and delays to the awarding of the state
need grant to eligible students and to mitigate certain compel-
ling circumstances in which otherwise eligible students may
be prevented from receiving the grant.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.
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Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Klacik, Associate Director,
Higher Education Coordinating Board, 917 Lakeridge Way,
P.O. Box 43430, Olympia, WA 98504-3430, phone (360)
753-7851, fax (360) 704-6251, e-mail <johnk@hecb.wa.
gov>.

July 17,2003
John Klacik
Associate Director

WSR 03-15-099
PREPROPOSAL STATEMENT OF INQUIRY
UNIVERSITY OF WASHINGTON
{Filed July 21, 2003, 9:35 a.m.]

Subject of Possible Rule Making: Chapter 478-136
WAC, Use of University of Washington facilities.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.20.130. _

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In ESB 5560, the 2003 legis-
lature repealed RCW 66.44.190 Sales on university grounds
prohibited—Exceptions, which had prohibited the sale of
liguor on campus expect at the faculty center. Currently
WAC 478-136-030 prohibits only the consumption and pos-
session of alcoholic beverages in Husky Stadium; it does not
address the sale of alcohol. Amendment of these rules will
provide regulation regarding the sale, possession, consump-
tion, and service of alcohol on the University of Washington
campuses.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The University of Washington will notify the Washing-
ton State Liquor Control Board of ifs proposed rule amend-
ments. ’

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments or inquiries may be directed to
Rebecca Goodwin Deardorff, Director, Administrative Pro-
cedures Office by one of the following routes: United States
mail University of Washington, 4014 University Way N.E.,
Seattle, WA 98105-6203; campus mail Box 355509; e-mail
adminpro@u.washington.edu; or fax (206) 616-6294.

July 17, 2003
Rebecca Goodwin Deardorff
Director, Administrative Procedures

WSR 03-15-108

WSR 03-15-103
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Board of Pharmacy)

[Filed July 21, 2003, 11:18 a.m.]

Subject of Possible Rule Making: WAC 246-887-220
through 246-887-280, regulations implementing the Uniform
Controlled Substances Act—Chemical capture programs.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.64.005(7).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The 2003 legislature enacted
legislation (chapter 175, Laws of 2003) to allow Department
of Fish and Wildlife agents and biologists to possess and use
controlled substances in chemical capture programs. The
legislation grants rule-making authority to the Board of Phar-
macy and requires the Board of Pharmacy, in consultation
with the Department of Fish and Wildlife, to develop a list of
controlled substances appropriate for chemical capture pro-
grams.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: Staff of the Board of Pharmacy will meet with represen-
tatives of the Department of Fish and Wildlife and the Drug
Enforcement Administration.

Process for Developing New Rule: Collaborative rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lisa Salmi, Washington State Board of
Pharmacy, P.O. Box 47863, Olympia, WA 98504-7863,
Lisa.Salmi@doh.wa.gov, (360) 236-4828 or fax (360) 586-
4359. Information on public meetings can be obtained from
Lisa Salmi, Board of Pharmacy.

July 9, 2003
D. H. Williams
Executive Director

WSR 03-15-108
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed July 21, 2003, 3:21 p.m.]

Subject of Possible Rule Making: WAC 308-30-100,
possible adjustments to fees charged by the program.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.24.086 and 42.44.190.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Assure that revenue collec-
tion is properly aligned with the cost of operating the pro-
gram.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study. Com-
munication with the public in general through the DOL/ nota-
ries web page, and notary association's newsletters.

Preproposal
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Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Margaret Vogeli, Management Ana-
lyst, P.O. Box 9660, Olympia, WA 98507-9660, (360) 664-
1530, fax (360) 586-4414, e-mail ucc @dol.wa.gov.

July 18, 2003
Jon Donnellan
Administrator

WSR 03-15-109
PREPROPOSAL STATEMENT OF INQUIRY
WASHINGTON STATE LOTTERY
[Filed July 21, 2003, 3:25 p.m.]

Subject of Possible Rule Making: WAC 315-34-040
Prizes for Lotto.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.70.040(1).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: At the Lottery Commission’s
November 13, 2003, meeting the Washington Lottery intends
to recommend permanent amendment of this rule, to cor-
rectly reflect the prize and odds structure of the Lotto game
that will be relaunched on October 5, 2003. The rule has
already been adopted by the Lottery Commission, on an
emergency basis, effective October 5, 2003. The emergency
rule is shown below and is identical to the amendment that
will be proposed for permanent adoption.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ceil Buddeke, Legal Counsel, Wash-
ington Lottery, phone (360) 664-4833, fax (360) 586-6586, e-
mail Cbuddeke @ walottery.com.

July 21, 2003
Ceil Buddeke
Legal Counsel

[AMENDATORY SECTION (Amending WSR 01-17-022,
filed 8/6/01, effective 9/6/01)]

WAC 315-34-040 Prizes for Lotto. (1) The prize
amounts to be paid to each Lotto player who selects a win-
ning combination of numbers in the first, second, and third
prize categories are as follows:

ODDS OF
WINNING PRIZE PRIZE WINNING
COMBINATIONS CATEGORIES AMOUNTS (ONE PLAY)
All six winning num- First Prize Jackpot 13,083,816
bers in one play 1:6,991.908
Any five but notsix  Second Prize  $1,000 +:54:204
winning numbers in 1:27.100
one play
Any four but not five Third Prize $35 +1033
orf six winning num- $30 1:516

bers in one play

Preproposal
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ODDS QOF
WINNING PRIZE PRIZE WINNING
COMBINATIONS CATEGORIES AMOUNTS (ONE PLAY)
Any three butnot four, Fourth Prize  $3 357
five or six winning 1:28

numbers in one play

(2) Prize amounts.

(a) First prize (jackpot). The first prize will be the
amount announced by the director as the Lotto jackpot. The
jackpot will be divided equally among all players who
selected all six winning numbers in one play (in any
sequence).

(b) Second prize. The second prize will be $1,000, which
will be paid to each player who selected five of the six win-
ning numbers in one play (in any sequence).

(c) Third prize. The third prize will be $35 $30, which
will be paid to each player who selected four of the six win-
ning numbers in one play (in any sequence).

(d) Fourth prize. A $3.00 prize is to be paid to each
player who selected three of the six winning numbers in one
play (in any sequence).

(e) The holder of a winning ticket may win only one

prize per play in connection with the winning numbers drawn,

and shall be entitled only to the highest prize category won by
those numbers.

(f) In the event any player who has selected three, four,
five, or six of the six winning numbers does not claim the
prize won within one hundred eighty days after the drawing
in which the prize was won, that player’s prize shall be
retained in the state lottery account for further use as prizes,
pursuant to RCW 67.70.190.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

Reviser’s note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 03-15-111
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 21, 2003, 4:16 p.m.]

Subject of Possible Rule Making: Publishing notice of
sales.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules currently specify a
specific newspaper and this can be changed to reduce costs
and increase awareness in the locally affected communities.
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Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, State Marine Resource

Manager, 600 Capitol Way North, Olympia, WA 98501- .

1091, phone (360) 902-2826. Contact by September 4, 2003.

Expected proposal filing date is on or after September 5,
2003.

July 21, 2003

Evan Jacoby

Rules Coordinator

WSR 03-15-112
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 21, 2003, 4:18 p.m.}

Subject of Possible Rule Making: Rules regarding com-
mercial fishing for crab.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department is consider-
ing changes that would provide for better management of the
commercial crab fishery including catch area designations
and ways to better discriminate and manage for soft sheli
crab.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, State Marine Resource
Manager, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2826. Contact by September 4, 2003.
Expected proposal filing date is on or after September 5,
2003.

July 21,2003
Evan Jacoby
Rules Coordinator

WSR 03-15-113
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed July 22, 2003, 9:49 a.m.]

Subject of Possible Rule Making: Independent medical
examinations (IME).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 51.36.070, 51.32.055, 51.32.112, 51.32.114.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Labor and industries con-
tracted for a review of its IME program. The consultants rec-

WSR 03-15-114

ommended changes to improve the quality of IMEs depart-
ment purchases. The department is implementing a number
of these recommended changes. These rules are needed to
ensure providers know the department’s requirements to be
an independent medical examiner, and the standards provid-
ers are expected to meet as approved examiners. The rules
together with an enhanced quality assurance program will
improve workers’ experiences during IMEs and the quality of
the services purchased by the department. It will also allow
the department to effectively manage its IME-related costs.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The consultants rec-
ommended changes to improve the quality of IMEs the
department purchases. The department has responded and
will implement a number of these recommended changes
through rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. An update on the department’s proposed IME
changes will be mailed to interested persons in early August
2003. The department will also hold a series of focus groups
in late August 2003 to gather input on the proposals. Inter-
ested persons may also call, write, e-mail or fax their com-
ments or express their interest in being included in mailings
or meetings to David Overby, Senior Health Policy Analyst,
Health Services Analysis, Department of Labor and Indus-
tries, P.O. Box 44322, Olympia, WA 98504-4322, phone
(360) 902-6791, fax (360) 902-4249, e-mail over235@Ini.
wa.gov.

July 22, 2003
Paul Trause
Director

WSR 03-15-114
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
(Filed July 22, 2003, 9:49 a.m.]

Subject of Possible Rule Making: Plumber certification
rules, chapter 296-400A WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 18.106 RCW and chapter 399, Laws of
2003 (ESSB 5713).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of this rule
making is to implement changes resulting from legislation
enacted in 2003; make clarifying and housekeeping changes;
and review the rules for possible substantive changes.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The state Advisory
Board of Plumbers as established in RCW 18.106.110 will be
utilized in te development of these rules. Other interested
parties and the public may also participate by providing writ-
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WSR 03-15-115

ten comments or giving oral testimony during the public
hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Josh Swanson, Department of Labor
and Industries, Specialty Compliance Services Division, P.O.
Box 44400, Olympia, WA 98504-4400, phone (360) 902-
6411, fax (360) 902-5292, e-mail swaj235@Ini.wa.gov.

July 22,2003

Paul Trause

Director

WSR 03-15-115
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed July 22, 2003, 9:50 a.m.]

Subject of Possible Rule Making: Factory assembled
structures’ rules, chapters 296-150C, 296-150F, 296-150M,
296-150P, 296-150R, 296-150T, and 296-150V WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 43.22 RCW and chapter 291, Laws of 2003
(SHB 1734).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of this rule
making is to adopt the most recent International Building
Codes (based on 2003 legislative changes) and other nation-
ally recognized codes and standards; make clarifying and
housekeeping changes; and review the rules for possible sub-
stantive changes.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: These rules will be
reviewed with the assistance of the Factory Assembled Struc-
tures’ Advisory Board. In addition, the public may also par-
ticipate by commenting after amendments are proposed by
providing written comments or giving oral testimony during
the public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Josh Swanson, Department of Labor
and Industries, Specialty Compliance Services Division, P.O.
Box 44400, Olympia, WA 98504-4400, phone (360) 902-
6411, fax (360) 902-5292, e-mail swaj235@Ini.wa.gov.

July 22, 2003

Paul Trause

Director

Preproposal
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WSR 03-15-116
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
(Filed July 22, 2003, 9:50 a.m.]

Subject of Possible Rule Making: Electrical safety stan-
dards, administration, and installation, chapter 296-46B
WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 19.28 RCW; chapter 399, Laws of 2003
(ESSB 5713); chapter 211, Laws of 2003 (ESB 5210); chap-
ter 78, Laws of 2003 (SHB 1848); and chapter 242, Laws of
2003 (SHB 5434).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of this rule
making is to implement changes resulting from legislation
enacted in 2003; review the fees for possible changes; and
make substantive, clarifying, and housekeeping changes to
these rules. ,

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: An advisory com-
mittee and the state Electrical Board (as established by RCW
19.28.311) will be utilized in the development of these rules.
Other interested parties and the public may also participate
by providing written comments or giving oral testimony dur-
ing the public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule'before pub-
lication by contacting Josh Swanson, Department of Labor
and Industries, Specialty Compliance Services Division, P.O.
Box 44400, Olympia, WA 98504-4400, phone (360) 902-
6411, fax (360) 902-5292, e-mail swaj235@Ini.wa.gov.

July 22,2003
Paul Trause
Director

WSR 03-15-118
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

(Filed July 22, 2003, 9:52 a.m.]

Subject of Possible Rule Making: As part of its ongoing
Executive Order 97-02 rule review, the department will pro-
pose amending chapter 16-406 WAC, Standards for apricots,
that repeals WAC 16-406-001 Promulgation, which is out-
dated and no longer needed; and amends WAC 16-406-025
Applications of tolerances, so it is consistent with the toler-
ance requirements in subsection (1) of WAC 16-406-020
Tolerances.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 15.17 RCW, Standards of grades and packs
and chapter 34.05 RCW, Administrative Procedure Act.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: During the course of an
Executive Order 97-02 rule review, the fruit and vegetable
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inspection program noted that the tolerance requirements in
WAC 16-406-020(1) and 16-406-025 were not consistent but
should be. By deleting the reference to "not more than one
apricot” in WAC 16-406-025 (2) and (3), the tolerance
requirements in both sections will be consistent and the rule
will be easier to understand and apply.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture’s Agricul-
ture Marketing Service, Fruit and Vegetable Program, and
Fresh Products Branch and Federal Marketing Order 922 all
regulate the certification of apricots. The United States Stan-
dards for Grades of Apricots provides for the same tolerance
for serious damage with no restrictions.

Process for Developing New Rule: Fruit and vegetable
inspection program staff will develop the proposed rule
amendments. Interested parties will be able to comment on
the proposal during the formal comment period and at the
public hearing, the dates of which will be announced when
the CR-102 is filed with the code reviser in September 2003.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jim Quigley, Program Manager, Fruit
and Vegetable Inspection Program, P.O. Box 42560, Olym-
pia, WA 98504-2560, phone (360) 902-1833, fax (360) 902-
2085.

July 22, 2003

Robert W. Gore
Assistant Director

WSR 03-15-119
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed July 22, 2003, 9:52 a.m.]

Subject of Possible Rule Making: The department,
based upon arule review by the fruit and vegetable inspection
program in the Commodity Inspection Division, will propose
amendments to chapter 16-461 WAC that repeals WAC 16-
461-015 Effective date, because it is obsolete and no longer
needed; and revises WAC 16-461-010 Inspection certificate
and/or permit required, by adding language specifying that
the requirements in the section apply to both the intrastate
and out-of-state movement of listed commodities.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 15.17 RCW, Standards of grades and packs
and chapter 34.05 RCW, Administrative Procedure Act.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed rule amend-
ments for listed commodities are needed to comply with stat-
utory requirements that listed commodities must meet the
state standards that are specific to the commodity. The pro-
posed amendments for listed commodities clarify the type of
commodity movements that require an inspection. This clar-
ification will make is easier for industry to comply with the
rule.

WSR 03-15-120

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Fruit and vegetable
inspection program staff will develop the proposed rule
amendments. Interested parties will be able comment on the
proposal during the formal comment period and at the public
hearing, the dates of which will be announced when the CR-
102 is filed with the code reviser in September 2003.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jim Quigley, Program Manager, Fruit
and Vegetable Inspection Program, P.O. Box 42560, Olym-
pia, WA 98504-2560, phone (360) 902-1833, fax (360) 902-
2085.

July 22, 2003
Robert W. Gore

Assistant Director

WSR 03-15-120
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

{Filed July 22, 2003, 9:53 a.m.]

Subject of Possible Rule Making: The department will
propose amendments to chapter 16-461 WAC that repeals
WAC 16-403-280 Adoption of United States standards as
state standards, that adopt the new United States Standards
for Grades of Apples, which were effective on December 19,
2002.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 15.17 RCW, Standards of grades and packs
and chapter 34.05 RCW, Administrative Procedure Act.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: By adopting the United
States standards for grades of apples certified under state
standards will meet United States standards. This means they
can be marketed in areas that require only United States
grades without having to be recertified. This simplified pro-
cess should make marketing Washington state apples easier
and should reduce the cost of marketing to the industry.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture’s Agricul-
ture Marketing Service, Fruit and Vegetable Program and
Fresh Products Branch provide oversight to USDA licensed
state cooperators like the department. '

Process for Developing New Rule: Fruit and vegetable
inspection program staff will develop the proposed rule
amendments. Interested parties will be able comment on the
proposal during the formal comment period and at the public
hearing, the dates of which will be announced when the CR-
102 is filed with the code reviser in September 2003.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jim Quigley, Program Manager, Fruit
and Vegetable Inspection Program, P.O. Box 42560, Olym-
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WSR 03-15-124

pia, WA 98504-2560, phone (360) 902-1833, fax (360) 902-
2085.
July 22,2003

Robert W. Gore

Assistant Director .

WSR 03-15-124
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
{Filed July 22, 2003, 2:57 p.m.}

Subject of Possible Rule Making: Chapter 388-533
WAC, Maternity-related services.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.760 through 74.09.910
(Maternity Care Access Act of 1989).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Maternity services and the
First Steps program are being redesigned to provide services
based on need, reduce expenditure growth, and improve qual-
ity of care.

Changes Include: Changing eligibility criteria for infant
case management; defining core services; changing codes
and time limits for billings units; integrating Maternity Case
Management (MCM) into Maternity Support Services
(MCS); and creating a separate rule for Childbirth Education.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: United States Department of Health and Human Ser-
vices and Washington State Department of Health. The
workgroup will include representatives from the Washington
State Department of Health.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Myra Davis, Regulatory Improvement
Program Manager, P.O. Box 45533, Olympia, WA 98504-
5533, phone (360) 725-1306, e-mail daviss@dshs.wa.gov,
fax (360) 586-9727, TDD 1-800-848-5429.

July 17,2003

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

Preproposal
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WSR 03-15-125
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed July 22, 2003, 2:59 p.m.]

Subject of Possible Rule Making: WAC 388-478-0015
Need standards for cash assistance, the DSHS Division of
Employment and Assistance Programs is required by state
law (RCW 74.04.770) to establish, on an annual basis, stan-
dards of need for cash assistance programs. These standards
are based on studies of actual living costs for basic require-
ments. This is a request for the annual change in those actual
living costs for basic requirements.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.770, 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This rule needs to be updated
as it contains need standards for cash assistance.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file a notice of proposed rule making with
the Office of the Code Reviser. A copy of the proposal will
be sent to everyone on the mailing list and to anyone who
requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Patti Clark, Program Manager, Divi-
sion of Employment and Assistance Programs, Lacey Gov-
ernment Center, P.O. Box 45470, Olympia, WA 98504-5470,
phone (360) 413-3084, fax (360) 413-3493, e-mail clar-
kpi@dshs.wa.gov.

July 21, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-15-140
PREPROPOSAL STATEMENT OF INQUIRY
GRAYS HARBOR
COMMUNITY COLLEGE
[Filed July 23, 2003, 9:05 a.m.]

Subject of Possible Rule Making: Chapter 132B-120
WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.50.140.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules need to be revised
to reflect the ever changing needs of Grays Harbor Commu-
nity College.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen
cies: None. :



Washington State Register, [ssue 03-15

Process for Developing New Rule: Agency study.
Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Arlene Torgerson, Vice-President of
Student Services, Grays Harbor Community College, 1620
Edward P. Smith Drive, Aberdeen, WA 98520, office (360)

538-4066, e-mail atorgers@ghc.ctc.edu.

July 21,2003
Arlene Torgerson
Vice-President for
Student Services

WSR 03-15-146
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 23, 2003, 11:07 a.m.]

Subject of Possible Rule Making: Rules pertaining to
catch record cards.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules pertaining to annual
catch limits on sturgeon have changed, the legislature
requires recording for marked and unmarked salmon, and the
rules requiring a daily tally of crab retained has been confus-
ing to the public. These changes will bring the catch record
card into compliance with current law and rules and reduce
the confusion for the fishing public.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, State Marine Resource
Manager, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2826. Contact by September 3, 2003.
Expected proposal filing date is September 5, 2003.

July 23, 2003
Evan Jacoby
Rules Coordinator

WSR 03-15-147
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 23, 2003, 11:51 a.m.]

Subject of Possible Rule Making: Oiled wildlife rescue
and rehabilitation care standards: Procedures, methods, and
certification.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 90.56.110.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The success of oiled wildlife
rescue and rehabilitation activities is dependent on the stan-
dards of care provided. Some of the key elements critical to
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successful rehabilitation include the availability of adequate
quantities and qualities of water, space, and air; specialized
supplies; and well-trained and experienced personnel. For
oiled wildlife rehabilitation operations to be most successful,
these critical components must be available in a timely man-
ner and in quantities commensurate with the numbers of ani-
mals oiled. Rules reflecting the necessary thresholds of these
critical components are needed. Standards developed in rules
that are based on the best available science will provide the
guidance necessary to ensure a significantly greater level of
success when engaging in oiled wildlife rescue and rehabili-
tation activities.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Washington Department of Ecology (DOE) is
responsible for the state’s "Oil and Hazardous Substance Spill
Prevention and Response Program,” per chapter 90.56 RCW.
That RCW does not stipulate specific requirements for wild-
life rescue, but does require entities covered by the statute to
meet the requirements of rules that may be adopted by the
Washington Department of Fish and Wildlife (WDFW)
through authority granted in RCW 90.56.110.

The USFWS has authority to issue federal permits for
the rehabilitation of wildlife, and special permits for taking
and rehabilitating oiled wildlife. The WDFW has included
the DOE and the USFWS as stakeholders in this rule-making
process.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. WDFW will solicit input by holding stakeholder
workshops, a public hearing, and by use of e-mail, voicemail,
or other avenues of information dissemination. WDFW will
be following the standard rule-making process as required by
the Administrative Procedure Act and the Regulatory Fair-
ness Act. WDFW is actively soliciting science-based infor-
mation which will refute or support proposed wildlife rescue
and rehabilitation care standards and will review all informa-
tion received when developing these standards.

For more information contact Eric Larsen, Oil Spill Sec-
tion Manager, Washington Department of Fish and Wildlife,
Habitat Program, 600 Capitol Way North, Olympia, WA
98501, phone (360) 902-8123, fax (360) 902-8126, larseeml
@dfw.wa.gov. Contact by September 4, 2003. Expected
proposal filing on or after September 5, 2003.

July 23, 2003
Evan Jacoby
Rules Coordinator
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WSR 03-14-102
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 30, 2003, 3:44 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
08-086.

Title of Rule: Amending WAC 388-550-1050 Hospital
services definitions, 388-550-6100 Outpatient hospital phys-
ical therapy, 388-550-6150 Qutpatient hospital dccupational
therapy, 388-550-6200 Outpatient hospital speech therapy
services, and 388-550-6400 Outpatient hospital diabetes edu-
cation.

Purpose: To avoid federal penalties, the department is
amending these rules to be HIPAA-compliant by October 16,
2003.

Statutory Authority for Adoption:. RCW 74.04.050,
74.04.057, and 74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, and 74.08.090. °

Summary: The department is amending the rules to
comply with the requirements of the federal Health Insurance
Portability and Accountability Act of 1996 (HIPAA), Public
Law 104-191. Also, the rules are being revised to ensure the
department’s administrative code reflects current policy and
practice.

Reasons Supporting Proposal: Complies with the
HIPAA requirements and avoids federal penalties by amend-
ing rules to be HIPAA-compliant by October 16, 2003.
Updates rule content to reflect current department policy.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: John Hanson,
P.O. Box 45510, Olympia, WA 98504, (360) 725-1856.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Public Law
104-191 (Health Insurance Portability and Accountability
Act of 1996).

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rules meet HIPAA-specific standards
that all states must meet in regards to electronic health infor-
mation transactions and the privacy of client health informa-
tion. In addition, the proposed rules delete language and pro-
vide a cross-reference to appropriate WAC sections to ensure
current policy is reflected in rule. Also, the proposed rules
update current policy by stating the department pays for six
hours of outpatient diabetes education per calendar year per
client.

The purpose of the rules is to ensure department rules are
HIPAA-compliant by October 16, 2003, and to adopt into
permanent rule clarifying language to reflect current depart-
ment policy and business practices.

The anticipated effects are: (1) To meet HIPAA-specific
standards all states must meet in regards to electronic health
information transactions and the privacy of client health
information; (2) to ensure MAA rules are HIPAA-compliant
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by October 16, 2003, to avoid federal penalties; and (3) to
incorporate into rule existing policy for the number of hours
of outpatient diabetes education the department pays per cal-
endar year per client.

Proposal Changes the Following Existing Rules: The
department is amending language to comply with HIPAA
requirements. In addition, the department has changed lan-
guage that states the department pays for a maximum of "six
hours of individual core survival skills diabetes education per
lifetime per client" to "six hours of individual core survival
skills diabetes education per calendar year per client."

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Small businesses are
not affected by these rule changes.

RCW 34.05.328 applies to this rule adoption. The rules
meet the definition of a "significant legislative rule." The
department has prepared a cost benefit analysis (CBA) memo
regarding these rule changes. A copy of the memo can be
obtained from John Hanson, Division of Business and
Finance, Medical Assistance Administration, Department of
Social and Health Services, P.O. Box 45510, Olympia, WA

' 98504-5510, phone (360) 753-4338, e-mail hansojr@dshs.

wa.gov.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernaax @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Department of Social and Health Services, Rules Coordina-
tor, Rules and Policies Assistance Unit, mail to P.O. Box
45850, Olympia, WA 98504-5850, deliver to 4500 10th Ave-
nue S.E., Lacey, WA, fax (360) 664-6185, e-mail fernaax
@dshs.wa.gov, by 5:00 p.m., August 26, 2003.

Date of Intended Adoption: Not sooner than August 27,
2003.

June 27,2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 01-16-142,
filed 7/31/01, effective 8/31/01)

WAC 388-550-1050 Hospital services definitions.
The following definitions and abbreviations and those found
in WAC 388-500-0005, Medical definitions, apply to this
chapter.

""Accommodation costs'' means the expenses incurred
by a hospital to provide its patients services for which a sep-
arate charge is not customarily made. These expenses
include, but are not limited to, room and board, medical
social services, psychiatric social services, and the use of cer-
tain hospital equipment and facilities.

"Acute" means a medical condition of severe intensity
with sudden onset.

"Acute care' means care provided for patients who are
not medically stable or have not attained a satisfactory level
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of rehabilitation. These patients require frequent monitoring
by a health care professional in order to maintain their health
status (see WAC 248-27-015).

""Acute physical medicine and rehabilitation (Acute
PM&R)" means a twenty-four hour inpatient comprehensive
program of integrated medical and rehabilitative services
provided during the acute phase of a client’s rehabilitation.

"ADATSA/DASA assessment center'' means an
agency contracted by the division of alcohol and substance
abuse (DASA) to provide chemical dependency assessment
for clients and pregnant women in accordance with the alco-
holism and drug addiction treatment and support act
(ADATSA). Full plans for a-continuum of drug and alcohol
treatment services for pregnant women are also developed in
ADATSA/DASA assessment centers.

"'Add-on procedure(s)'’ means secondary procedure(s)
that are performed in addition to another procedure.

""Administrative day'' means a day of a hospital stay in
which an acute inpatient level of care is no longer necessary,
and noninpatient hospital placement is appropriate.

""Admitting diagnosis means the medical condition
before study, which is initially responsible for the client’s
admission to the hospital, as defined by the ICD-9-CM diag-
nostic code.

""Advance directive' means a document, such as a liv-
ing will executed by a client. The advanced directive tells the
client’s health care providers and others the client’s decisions
regarding the client’s medical care, particularly whether the
client or client’s representative wishes to accept or refuse
extraordinary measures to prolong the client’s life.

""Aggregate capital cost” means the total cost or the
sum of all capital costs.

""Aggregate cost'' means the total cost or the sum of all
constituent costs.

""Aggregate operating cost'’ means the total cost or the
sum of all operating costs.

"Alcoholism and drug addiction treatment and sup-
port act (ADATSA)" means the law and the state-funded
program it established which provides medical services for
persons who are incapable of gainful employment due to
alcoholism or substance addiction.

"Alcoholism and/or alcohol abuse treatment'' means
the provision of medical social services to an eligible client
designed to mitigate or reverse the effects of alcoholism or
alcohol abuse and to reduce or eliminate alcoholism or alco-
hol abuse behaviors and restore normal social, physical, and
psychological functioning. Alcoholism or alcohol abuse
treatment is characterized by the provision of a combination
of alcohol education sessions, individual therapy, group ther-
apy, and related activities to detoxified alcoholics and their
families.

"All-patient grouper (AP-DRG)'" means a computer
program that determines the DRG assignments.

"Allowed charges' means the maximum amount for
any procedure that the department allows as the basis for pay-
ment computation.

" Ancillary hospital costs" means the expenses incurred
by a hospital to provide additional or supporting services to
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its patients during their hospital stay. See "ancillary ser-
vices."

"Ancillary services' means additional or supporting
services provided by a hospital to a patient during the
patient’s hospital stay. These services include, but are not
limited to, laboratory, radiology, drugs, delivery room, oper-
ating room, postoperative recovery rooms, and other special
items and services.

"Approved treatment facility’’ means a treatment
facility, either public or private, profit or nonprofit, approved
by DSHS.

""Audit' means an assessment, evaluation, examination,
or investigation of a health care provider’s accounts, books
and records, including:

(1) Medical, financial and billing records pertaining to
billed services paid by the department through Medicaid or
other state programs, by a person not employed or affiliated
with the provider, for the purpose of verifying the service was
provided as billed and was allowable under program regula-
tions; and

(2) Financial, statistical and medical records, including
mathematical computations and special studies conducted
supporting Medicare cost reports, HCFA Form 2552, submit-
ted to MAA for the purpose of establishing program rates of
reimbursement to hospital providers.

""Audit claims sample'* means a subset of the universe
of paid claims from which the sample is drawn, whether
based upon judgmental factors or random selection. The sam-
ple may consist of any number of claims in the population up
to one hundred percent. See also '"'random claims sample"
and "'stratified random sample."

""Authorization" - See 'prior authorization' and
"expedited prior authorization (EPA)."

""Average hospital rate'’ means the average of hospital
rates for any particular type of rate that MAA uses.

"Bad debt" means an operating expense or loss incurred
by a hospital because of uncollectible accounts receivables.

"Beneficiary'' means a recipient of Social Security ben-
efits, or a person designated by an insuring organization as
eligible to receive benefits.

"Billed charge'" means the charge submitted to the
department by the provider.

"Blended rate' means a mathematically weighted aver-
age rate.

"Border area hospital’ means a hospital located out-
side Washington state and located in one of the border areas
listed in WAC 388-501-0175.

"Bundled services' mean interventions which are inte-
gral to the major procedure and are not reimbursable sepa-
rately.

"Buy-in premium'' means a monthly premium the state
pays so a client is enrolled in part A and/or part B Medicare.

"By report'" means a method of reimbursement in
which MAA determines the amount it will pay for a service
when the rate for that service is not included in MAA’s pub-
lished fee schedules. Upon request the provider must submit
a "report” which describes the nature, extent, time, effort
and/or equipment necessary to deliver the service.
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"Callback" means keeping hospital staff members on
duty beyond their regularly scheduled hours, or having them
return to the facility after hours to provide unscheduled ser-
vices which are usually associated with hospital emergency
room, surgery, laboratory and radiology services.

"Capital-related costs'' mean the component of operat-
ing costs related to capital assets, including, but not limited
to:

(1) Net adjusted depreciation expenses;

(2) Lease and rentals for the use of depreciable assets;

(3) The costs for betterment and improvements;

(4) The cost of minor equipment;

(5) Insurance expenses on depreciable assets;

(6) Interest expense; and

(7) Capital-related costs of related organizations that
provide services to the hospital.

Capital costs due solely to changes in ownership of the
provider’s capital assets are excluded.

""Case mix complexity” means, from the clinical per-
spective, the condition of the treated patients and the diffi-
culty associated with providing care. Administratively, it
means the resource intensity demands that patients place on
an institution.

""Case mix index (CMI)'"' means the arithmetical index
that measures the average relative weight of a case treated in
a hospital during a defined period.

"Charity care'' means necessary hospital health care
rendered to indigent persons, to the extent that these persons
are unable to pay for the care or to pay the deductibles or
coinsurance amounts required by a third-party payer, as
determined by the department.

"Chemical dependency" means an alcohol or drug
addiction; or dependence on alcohol and one or more other
psychoactive chemicals.

""Children’s hospital'' means a hospital primarily serv-
ing children.

"Client”" means a person who receives or is eligible to
receive services through department of social and health ser-
vices (DSHS) programs.

"Comorbidity" means of, relating to, or caused by a
disease other than the principal disease.

""Complication" means a disease or condition occurring
subsequent to or concurrent with another condition and
aggravating it.

"Comprehensive hospital abstract reporting system
(CHARS)" means the department of health’s hospital data
collection, tracking and reporting system.

""Contract hospital" means a licensed hospital located
in a selective contracting area, which is awarded a contract to
participate in MAA’s hospital selective contracting program.

"Contractual adjustment’” means the difference
between the amount billed at established charges for the ser-
vices provided and the amount received or due from a third-
party payer under a contract agreement. A contractual adjust-
ment is similar to a trade discount.

""Cost proxy'' means an average ratio of costs to charges
for ancillary charges or per diem for accommodation cost
centers used to determine a hospital’s cost for the services
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where the hospital has Medicaid claim charges for the ser-
vices, but does not report costs in corresponding centers in its
Medicare cost report.

""Cost report" means the HCFA Form 2552, Hospital
and Hospital Health Care Complex Cost Report, completed
and submitted annually by a provider:

(1) To Medicare intermediaries at the end of a provider’s
selected fiscal accounting period to establish hospital reim-
bursable costs for per diem and ancillary services; and

(2) To Medicaid to establish appropriate DRG and RCC
reimbursement.

"Costs' mean MAA-approved operating, medical edu-
cation, and capital-related costs as reported and identified on
the HCFA 2552 form.

""Cost-based conversion factor (CBCF)'' means a hos-
pital-specific dollar amount that reflects a hospital’s average
cost of treating Medicaid clients. It is calculated from the
hospital’s cost report by dividing the hospital’s costs for treat-
ing Medicaid clients during a base period by the number of
Medicaid discharges during that same period and adjusting
for the hospital’s case mix. See also "hospital conversion
factor'' and ""negotiated conversion factor."

"County hospital’’ means a hospital established under
the provisions of chapter 36.62 RCW.

"Current procedural terminology (CPT)" means a
systematic listing of descriptive terms and identifying codes
for reporting medical services, procedures, and interventions
performed by physicians. CPT is copyrighted and published
annually by the American Medical Association (AMA).

"Customary charge payment limit'' means the limit
placed on aggregate DRG payments to a hospital during a
given year to assure that DRG payments do not exceed the
hospital’s charges to the general public for the same services.

"Day outlier'' means a case that requires MAA to make
additional payment to the hospital provider but which does
not qualify as a high-cost outlier. See '"day outlier pay-
ment' and "day outlier threshold."

"Day outlier payment'' means the additional amount
paid to a disproportionate share hospital for a client five years
old or younger who has a prolonged inpatient stay which
exceeds the day outlier threshold but whose covered charges
for care fall short of the high cost outlier threshold. The
amount is determined by multiplying the number of days in
excess of the day outlier threshold and the administrative day
rate.

"Day outlier threshold" means the average number of
days a client stays in the hospital for an applicable DRG
before being discharged, plus twenty days.

" "Deductible’ means the amount a beneficiary is respon-
sible for, before Medicare starts paying; or the initial specific
dollar amount for which the applicant or client is responsible.

"Department'’ means the state department of social and
health services (DSHS).

"'Detoxification" means treatment provided to persons
who are recovering from the effects of acute or chronic intox-
ication or withdrawal from alcohol or other drugs.

""Diabetic education program’ means a comprehen-
sive, multidisciplinary program of instruction offered by an
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MAA-approved facility to diabetic clients on dealing with
diabetes, including instruction on nutrition, foot care, medi-
cation and insulin administration, skin care, glucose monitor-
ing, and recognition of signs/symptoms of diabetes with
appropriate treatment of problems or complications.

"Diagnosis code'’ means a set of numeric or alphanu-
meric characters assigned by the ICD-9-CM, or successor
document, as a shorthand symbol to represent the nature of a
disease.

"Diagnosis-related group (DRG)"' means a classifica-
tion system which categorizes hospital patients into clinically
coherent and homogenous groups with respect to resource
use, i.€., similar treatments and statistically similar lengths of
stay for patients with related medical conditions. Classifica-
tion of patients is based on the International Classification of
Diseases (ICD-9), the presence of a surgical procedure,
patient age, presence or absence of significant co-morbidities
or complications, and other relevant criteria.

"Direct medical education costs'" means the direct
costs of providing an approved medical residency program as
recognized by Medicare.

"Discharging hospital’' means the institution releasing
a client from the acute care hospital setting.

"Disproportionate share payment' means additional
payment(s) made by the department to a hospital which
serves a disproportionate number of Medicaid and other low-
income clients and which qualifies for one or more of the dis-
proportionate share hospital programs identified in the state
plan.

"Disproportionate share program'' means a program
that provides additional payments to hospitals which serve a
disproportionate number of Medicaid and other low-income
clients.

"Dispute conference” - See "hospital dispute confer-
ence."

"Distinct unit' means a Medicare-certified distinct area
for psychiatric or rehabilitation services within an acute care
hospital or a department-designated unit in a children’s hospi-
tal.

"Pivision of alcohol and substance abuse (DASA)" is
the division within DSHS responsible for providing alcohol
and drug-related services to help clients recover from alco-
holism and drug addiction.

"DRG" - See "'diagnosis-related group."

"DRG-exempt services'' means services which are paid
for through other methodologies than those using cost-based
conversion factors (CBCF) or negotiated conversion factors
(NCF).

"DRG payment' means the payment made by the
department for a client’s inpatient hospital stay. This pay-
ment calculated by multiplying the hospital-specific conver-
sion factor by the DRG relative weight for the client’s medi-
cal diagnosis.

"DRG relative weight'' means the average cost or
charge of a certain DRG divided by the average cost or
charge, respectively, for all cases in the entire data base for
all DRGs.
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"Drug addiction and/or drug abuse treatment"
means the provision of medical and rehabilitative social ser-
vices to an eligible client designed to mitigate or reverse the
effects of drug addiction or drug abuse and to reduce or elim-
inate drug addiction or drug abuse behaviors and restore nor-
mal physical and psychological functioning. Drug addiction
or drug abuse treatment is characterized by the provision of a
combination of drug and alcohol education sessions, individ-
ual therapy, group therapy and related activities to detoxified
addicts and their families.

"DSHS'" means the department of social and health ser-
vices.

"Elective procedure or surgery'’ means a nonemergent
procedure or surgery that can be scheduled at convenience.

"Emergency room' or ""emergency facility'' means an
organized, distinct hospital-based facility available twenty-
four hours a day for the provision of unscheduled episodic
services to patients who present for immediate medical atten-
tion, and is capable of providing emergency services includ-
ing trauma care.

"Emergency services'' means medical services required
by and provided to a patient after the sudden onset of a med-
ical condition manifesting itself by acute symptoms of suffi-
cient severity that the absence of immediate medical attention
could reasonably be expected to result in placing the patient’s
health in serious jeopardy; serious impairment to bodily func-
tions; or serious dysfunction of any bodily organ or part. For
hospital reimbursement purposes, inpatient maternity ser-
vices are treated as emergency services.

"Equivalency factor (EF)"" means a conversion factor
used, in conjunction with two other factors (cost-based con-
version factor and the ratable factor), to determine the level
of state-only program payment.

"Exempt hospital—DRG payment method'' means a
hospital that for a certain patient category is reimbursed for
services to MAA clients through methodologies other than
those using cost-based or negotiated conversion factors.

"Exempt hospital—Hospital selective contracting
program'' means a hospital that is either not located in a
selective contracting area or is exempted by the department
from the selective contracting program.

"Expedited prior authorization (EPA)" means the
MAA-delegated process of creating an authorization number
for selected medical/dental procedures and related supplies
and services in which providers use a set of numeric codes to
indicate which M A A-acceptable indications, conditions,
diagnoses, and/or MA A-defined criteria are applicable to a
particular request for service.

"Expedited prior authorization (EPA) number"
means an authorization number created by the provider that
certifies that MAA-published criteria for the medical/dental
procedures and related supplies and services have been met.

"Experimental'’ means a term to describe a procedure,
or course of treatment, which lacks scientific evidence of
safety and effectiveness. See WAC 388-531-0500. A service
is not "experimental” if the service:

(1) Is generally accepted by the medical profession as
effective and appropriate; and
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(2) Has been approved by the FDA or other requisite
government body if such approval is required.

""Facility triage fee" means the amount MAA will pay a
hospital for a medical evaluation or medical screening exam-
ination, performed in the hospital’s emergency department,
for a nonemergent condition of a healthy options client cov-
ered under the primary care case management (PCCM) pro-
gram. This amount corresponds to the professional care level
A or level B service.

"Fee-for-service'' means the general payment method
the department uses to reimburse providers for covered med-
ical services provided to medical assistance clients when
these services are not covered under MAA's healthy options
program.

"Fiscal intermediary” means Medicare’s designated
fiscal intermediary for a region and/or category of service.

"Fixed per diem rate" means a daily amount used to
determine payment for specific services.

"Global surgery days'' means the number of preopera-
tive and follow-up days that are included in the reimburse-
ment to the physician for the major surgical procedure.

""Graduate medical education costs'' means the direct
and indirect costs of providing medical education in teaching
hospitals.

""Grouper" - See "all-patient grouper (AP-DRG)."

"HCFA 2552" - See "'cost report."

"Health care team' means a group of health care pro-
viders involved in the care of a client.

""High-cost outlier'" means a claim paid under the DRG
method that did not meet the definition of "administrative
day," and has extraordinarily high costs when compared to
other claims in the same DRG, in which the allowed charges,
before January 1, 2001, exceed three times the applicable
DRG payment and exceed twenty-eight thousand dollars. For
dates of service January 1, 2001 and after, to qualify as a
high-cost outlier, the allowed charges must exceed three
times the applicable DRG payment and exceed thirty-three
thousand dollars.

"Hospice'' means a medically-directed, interdiscipli-
nary program of palliative services for terminally ill clients
and the clients’ families. Hospice is provided under arrange-
ment with a Title XVIII Washington state-licensed and Title
XVIII-certified Washington state hospice.

""Hospital'' means an entity which is licensed as an
acute care hospital in accordance with applicable state laws
and regulations, and which is certified under Title XVIII of
the federal Social Security Act.

""Hospital base period' means, for purposes of estab-
lishing a provider rate, a specific period or timespan used as
a reference point or basis for comparison.

""Hospital base period costs'* means costs incurred in or
associated with a specified base period.

""Hospital conversion factor' means a hospital-specific
dollar amount that reflects the average cost for a DRG paid
case of treating Medicaid clients in a given hospital. See cost-
based conversion factor (CBCF) and negotiated conversion
factor (NCF).
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""Hospital covered service" means a service that is pro-
vided by a hospital, included in the medical assistance pro-
gram and is within the scope of the eligible client’s medical
care program.

""Hospital cost report" - See "cost report."

"Hospital dispute resolution conference"” means a
meeting for deliberation during a provider administrative
appeal.

(1) The first dispute resolution conference is usually a
meeting between medical assistance administration and hos-
pital staff, to discuss a department action or audit finding(s).
The purpose of the meeting is to clarify interpretation of reg-
ulations and policies relied on by the department or hospital,
provide an opportunity for submission and explanation of
additional supporting documentation or information, and/or
to verify accuracy of calculations and application of appro-
priate methodology for findings or administrative actions
being appealed. Issues appealed by the provider will be
addressed in writing by the department.

(2) At the second level of dispute resolution:

(a) For hospital rates issues, the dispute resolution con-
ference is an informal administrative hearing conducted by
an MAA administrator for the purpose of resolving contrac-
tor/provider rate disagreements with the department’s action
at the first level of appeal. The dispute resolution conference
in this regard is not a formal adjudicative process held in
accordance with the Administrative Procedure Act.

(b) For hospital audit issues, the audit dispute resolution
hearing will be held by the office of administrative hearings
in accordance with WAC 388-560-1000. This hearing is a
formal proceeding and is governed by chapter 34.05 RCW.

""Hospital facility fee' - See "facility triage fee."

"Hospital market basket index'' means a measure,
expressed as a percentage, of the annual inflationary costs for
hospital services, as measured by Data Resources, Inc. (DRI).

""Hospital peer group' means the peer group categories
adopted by the former Washington state hospital commission
for rate-setting purposes:

(1) Group A - rural hospitals paid under a ratio of costs-
to-charges (RCC) methodology (same as peer group 1);

(2) Group B - urban hospitals without medical education
programs (same as peer group 2);

(3) Group C - urban hospitals with medical education
programs; and :

(4) Group D - specialty hospitals and/or hospitals not
easily assignable to the other three peer groups.

""Hospital selective contracting program™ or "selec-
tive contracting" means a negotiated bidding program for
hospitals within specified geographic areas to provide inpa-
tient hospital services to medical assistance clients.

"Indigent patient'" means a patient who has exhausted
any third-party sources, including Medicare and Medicaid,
and whose income is equal to or below two hundred percent
of the federal poverty standards (adjusted for family size), or
is otherwise not sufficient to enable the individual to pay for
his or her care, or to pay deductibles or coinsurance amounts
required by a third-party payor.
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"Indirect medical education costs’ means the indirect
costs of providing an approved medical resndency program as
recognized by Medicare.

"Inflation adjustment'’ means, for cost inflation, the
hospital inflation adjustment. This adjustment is determined
by using the inflation factor method and guidance indicated
by the legislature in the budget notes to the biennium appro-
priations bill. For charge inflation, it means the inflation fac-
tor determined by comparing average discharge charges for
the industry from one year to the next, as found in the com-
prehensive hospital abstract reporting system (CHARS) stan-
dard reports three and four.

"Informed consent' means that an-individual consents
to a procedure after the provider who obtained a properly
completed consent form has done all of the following:

(1) Disclosed and discussed the patient’s diagnosis;

(2) Offered the patient an opportunity to ask questions
about the procedure and to request information in writing;

(3) Given the patient a copy of the consent form;

(4) Communicated effectively using any language inter-
pretation or special commumcauon device necessary per 42
C.F.R.441.257; and

(5) Given the patient oral information about all of the
following:

(a) The patient’s right to not obtain the procedure, includ-
ing potential risks, benefits, and the consequences of not
obtaining the procedure;

(b) Alternatives to the procedure including potential
risks, benefits, and consequences; and

(c) The procedure itself, including potential risks, bene-
fits, and consequences.

"Inpatient hospital'' means a hospital authorized by the
department of health to provide inpatient services.

"Inpatient hospital admission'' means admission as an
inpatient to a hospital for a stay longer than twenty-four
hours, or for a stay twenty-four hours or less with cases
including:

(1) The death of a client;

(2) Obstetrical delivery;

(3) Initial care of a newborn; or

(4) Transfer to another acute care facility:

To qualify for inpatient reimbursement, even when the
stay is longer than twenty-four hours, the medical care record
must evidence the need for inpatient care.

"Inpatient services" means all services provided
directly or indirectly by the hospital to a patient subsequent to
admission and prior to discharge, and includes, but is not lim-
ited to, the following services: Bed and board; medical, nurs-
ing, surgical, pharmacy and dietary services; maternity ser-
vices; psychiatric services; all diagnostic and therapeutic ser-
vices required by the patient; the technical and/or
professional components of certain services; use of hospital
facilities, medical social services furnished by the hospital,
and such drugs, supplies, appliances and equipment as
required by the patient; transportation services subsequent to
admission and prior to discharge; and services provided by
the hospital within twenty-four hours of the patient’s admis-
sion as an inpatient.
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"Inpatient stay' - Sec ''inpatient hospital admis-

sion."
. "Intermediary" - See "fiscal intermediary."

"International Classification of Diseases, 9th Revi-
sion, Clinical Modification (ICD-9-CM) Edition" means
the systematic listing that transforms verbal descriptions of
diseases, injuries, conditions and procedures into numerical
or alpha numerical designations (coding).

"Length of stay (LOS)" means the number of days of

- inpatient hospitalization. See also ""PAS length of stay

(LOS).”

"Length of stay extension request' means a request
from a hospital provider for the department, or in the case of
psychiatric admission, the appropriate regional support net-
work (RSN), to approve a client’s hospital stay exceeding the
average length of stay for the client’s diagnosis and age.

"Lifetime hospitalization reserve' means, under the

‘Medicare Part A benefit, the nonrenewable sixty hospital

days that a beneficiary is entitled to use during his or her life-
time for hospital stays extending beyond ninety days per ben-

- efit period. See also "'reserve days.""

"Low-cost outlier' means a case with extraordinarily
low costs when compared to other cases in the same DRG, in
which the allowed charges before January 1, 2001, are less
than ten percent of the applicable DRG payment or less than
four hundred dollars. For dates of service on and after Janu-
ary 1, 2001, to qualify as a low-cost outlier, the allowed
charges must be less than ten percent of the applicable DRG
payment or less than four hundred and fifty dollars.

"Low income utilization rate’ means a formula repre-
sented as (A/B)+(C/D) in which:

(1) The numerator A is the hospital’s total-patient ser-
vices revenue under the state plan, plus the amount of cash
subsidies for patient services received directly from state and
local governments in a period;

(2) The denominator B is the hospital’s total patient ser-
vices revenue (including the amount of such cash subsidies)
in the same period as the numerator;

(3) The numerator C is the hospital’s total inpatient ser-
vice charge attributable to charity care in a period, less the
portion of cash subsidies described in (1) of this definition in
the period reasonably attributable to inpatient hospital ser-
vices. The amount shall not include contractual allowances
and discounts (other than for indigent patients not eligible for
medical assistance under the state plan); and

(4) The denominator D is the hospital’s total charge for
inpatient hospital services in the same period as the numera-
tor.

""Major diagnostic category (MDC)'' means one of the
twenty-five mutually exclusive groupings of principal diag-
nosis areas in the DRG system. The diagnoses in each MDC
correspond to a single major organ system or etiology and, in
general, are associated with a particular medical specialty.

"Market basket index"’ - See ""hospital market basket
index."

"Medicaid'’ is the state and federally funded aid pro-
gram that covers the categorically needy (CNP) and medi-
cally needy (MNP) programs.



Washington State Register, Issue 03-15

""Medicaid cost proxy' means a figure developed to
approximate or represent a missing cost figure.

""Medicaid inpatient utilization rate" means a formula
represented as X/Y in which:

(1) The numerator X is the hospital’s number of inpatient
days attributable to patients who (for such days) were eligible
for medical assistance under the state plan in a period.

(2) The denominator Y is the hospital’s total number of
inpatient days in the same period as the numerator’s. Inpatient
day includes each day in which an individual (including a
newborn) is an inpatient in the hospital, whether or not the
individual is in a specialized ward and whether or not the
individual remains in the hospital for lack of suitable place-
ment elsewhere.

"Medical assistance administration (MAA)" is the
administration within DSHS authorized by the secretary to
administer the acute care portion of the Title XIX Medicaid,
Title XXI children’s health insurance program (CHIP), and
the state-funded medical care programs, with the exception of
certain nonmedical services for persons with chronic disabil-
ities.

""Medical assistance program' means both Medicaid
and medical care services programs.

""Medical care services' means the limited scope of
care financed by state funds and provided to general assis-
tance-unemployable (GAU) and ADATSA clients.

"Medical education costs'" means the expenses
incurred by a hospital to operate and maintain a formally
organized graduate medical education program.

""Medical screening evaluation'' means the service(s)
provided by a physician or other practitioner to determine
whether an emergent medical condition exists. See also
"facility triage fee."

""Medical stabilization’' means a return to a state of
constant and steady function. It is commonly used to mean
the patient is adequately supported to prevent further deterio-
ration.

"Medically indigent person'' means a person certified
by the department of social and health services as eligible for
the limited casualty program-medically indigent (LCP-MI)
program. See also "indigent patient."

""Medicare cost report'' means the annual cost data
reported by a hospital to Medicare on the HCFA form 2552.

"Medicare crossover'' means a claim involving a client
who is eligible for both Medicare benefits and Medicaid.

"Medicare fee schedule (MFS)" means the official
HCFA publication of Medicare policies and relative value
units for the resource based relative value scale (RBRVS)
reimbursement program.

""Medicare Part A" means that part of the Medicare
program that helps pay for inpatient hospital services, which
may include, but are not limited to:

(1) A semi-private room,;

(2) Meals;

(3) Regular nursing services;

(4) Operating room;

(5) Special care units;

(6) Drugs and medical supplies;
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(7) Laboratory services;

(8) X-ray and other imaging services; and

(9) Rehabilitation services.

Medicare hospital insurance also helps pay for post-hos-
pital skilled nursing facility care, some specified home health
care, and hospice care for certain terminally ill beneficiaries.

""Medicare Part B means that part of the Medicare
program that helps pay for, but is not limited to:

(1) Physician services;

(2) Outpatient hospital services;

(3) Diagnostic tests and imaging services;

(4) Outpatient physical therapy;

(5) Speech pathology services;

(6) Medical equipment and supplies;

(7) Ambulance;

(8) Mental health services; and

(9) Home health services.

"Medicare buy-in premium" - See "buy-in pre-
mium.,"

""Medicare payment principles’" means the rules pub-
lished in the federal register regarding reimbursement for ser-
vices provided to Medicare clients.

""Mentally incompetent'’ means a person who has been
declared mentally incompetent by a federal, state, or local
court of competent jurisdiction for any purpose, unless the
person has been declared competent for purposes which
include the ability to consent to sterilization.

""Multiple occupancy rate" means the rate customarily
charged for a hospital room with two to four patient beds.

'"Negotiated conversion factor (NCF)" means a nego-
tiated hospital-specific dollar amount which is used in lieu of
the cost-based conversion factor as the multiplier for the
applicable DRG weight to determine the DRG payment for a
selective contracting program hospital. See also "hospital
conversion factor' and "cost-based conversion factor."

"Nonallowed service or charge' means a service or
charge that is not recognized for payment by the department,
and cannot be billed to the client.

"Noncontract hospital” means a licensed hospital
located in a selective contracting area (SCA) but which does
not have a contract to participate in the hospital selective con-
tracting program.

"Noncovered service or charge" means a service or
charge that is not reimbursed by the department.

"Nonemergent hospital admission" means any inpa-
tient hospitalization of a patient who does not have an emer-
gent condition, as defined in WAC 388-500-0005, Emer-
gency services.

""Nonparticipating hospital" means a noncontract hos-
pital. See ""noncontract hospital.” _

"'Operating costs" means all expenses incurred in pro-
viding accommodation and ancillary services, excluding cap-
ital and medical education costs.

"OPPS" - See "outpatient prospective payment sys-
tem."

"OPPS adjustment’ means the legislative mandated
reduction in the outpatient adjustment factor made to account
for the delay of OPPS implementation.

Proposed

PROPOSED




PROPOSED

WSR 03-14-102

"OPPS outpatient adjustment factor' means the out-
patient adjustment factor reduced by the OPPS and adjust-
ment factor as a result of legislative mandate.

"Orthotic device' or "orthotic' means a corrective or
supportive device that:

(1) Prevents or corrects physical deformity or malfunc-
tion; or

(2) Supports a weak or deformed portion of the body.

"Out-of-state hospital'’ means any hospital located out-
side the state of Washington and outside the designated bor-
der areas in Oregon and Idaho.

"Qutlier set-aside factor'' means the amount by which
a hospital’s cost-based conversion factor is reduced for pay-
ments of high cost outlier cases.

""Qutlier set-aside pool'’ means the total amount of pay-
ments for high cost outliers which are funded annually based
on payments for high cost outliers during the year.

""QOutliers' means cases with extraordinarily high or low
costs when compared to other cases in the same DRG.

""Qutpatient’’ means a patient who is receiving medical
services in other than an inpatient hospital setting.

"QOutpatient care' means medical care provided other
than inpatient services in a hospital setting.

""Qutpatient hospital" means a hospital authorized by
the department of health to provide outpatient services.

"Qutpatient prospective payment system (OPPS)"
means a classification system that groups outpatient visits
according to the clinical characteristics, and typical resource
use and costs associated with their diagnoses and the proce-
dures performed.

""Outpatient short stay’’ means an acute hospital stay of
twenty-four hours or less, with the exception of cases involv-
ing:

(1) The death of a client;

(2) Obstetrical delivery;

(3) Initial care of a new born; or

(4) Transfer to another acute care facility.

When the department determines that the need for inpa-
tient care is not evidenced in the medical record, even in stays
longer than twenty-four hours, the department considers and
reimburses the stay as an outpatient short stay.

"Outpatient stay'’ - See "outpatient short stay."”

"Pain treatment facility’" means an MAA-approved
inpatient facility for pain management, in which a multidisci-
plinary approach is used to teach clients various techniques to
live with chronic pain. 4

"Participating hospital" means a licensed hospital that
accepts MAA clients.

"PAS length of stay (LOS)" means the average length
of an inpatient hospital stay for patients based on diagnosis
and age, as determined by the Commission of Professional
and Hospital Activities and published in a book entitled
Length of Stay by Diagnosis, Western Region. See also ''pro-
fessional activity study (PAS)."

"Patient consent’’ means the informed consent of the
patient and/or the patient’s legal guardian, as evidenced by
the patient’s or guardians’s signature on a consent form, for
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the procedure(s) to be performed upon or for the treatment to
be provided to the patient.

""Peer group'' - See ""hospital peer group."

"Peer group cap' means the reimbursement limit set
for hospital peer groups B and C, established at the seventieth
percentile of all hospitals within the same peer group for
aggregate operating, capital, and direct medical education
costs. '

"Per diem charge' means the daily room charge, per
client, billed by the facility for room and board services that
are covered by the department. This is sometimes referred to
as "room rate.”

"Personal comfort items' means items and services
which do not contribute meaningfully to the treatment of an
illness or injury or the functioning of a malformed body
member.

"PM&R" - See ""Acute PM&R."

"Physician standby’’ means physician attendance with-
out direct face-to-face patient contact and does not involve
provision of care or services.

"Physician’s current procedural terminology (CPT)"
- See "CPT."

"Plan of treatment' or "'plan of care'’ means the writ-
ten plan of care for a patient which includes, but is not limited
to, the physician’s order for treatment and visits by the disci-
plines involved, the certification period, medications, and
rationale indicating need for services.

"Pregnant and postpartum women (PPW)' means
eligible female clients who are pregnant or until the end of
the month which includes the sixtieth day following the end
of the pregnancy.

"Principal diagnosis' means the condition established
after study to be chiefly responsible for the admission of the
patient to the hospital for care.

"Principal procedure means a procedure performed
for definitive treatment rather than diagnostic or exploratory
purposes, or because it was necessary due to a complication.

"Prior authorization' means a process by which cli-
ents or providers must request and receive MAA approval for
certain medical services, equipment, or supplies, based on
medical necessity, before the services are provided to clients,
as a precondition for provider reimbursement. Expedited
prior authorization and limitation extension are forms of prior
authorization. .

"Private room rate’" means the rate customarily
charged by a hospital for a one-bed room.

""Professional activity study (PAS)"" means the compi-
lation of inpatient hospital data by diagnosis and age, con-
ducted by the Commission of Professional and Hospital
Activities, which resulted in the determination of an average
length of stay for patients. The data are published in a book
entitled Length of Stay by Diagnosis, Western Region.

"Professional component' means the part of a proce-
dure or service that relies on the physician’s professional skill
or training, or the part of a reimbursement that recognizes the
physician’s cognitive skill.

"Prognosis’ means the probable outcome of a patient’s
illness, including the likelihood of improvement or deteriora-
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tion in the severity of the illness, the likelihood for recur-
rence, and the patient’s probable life span as a result of the ill-
ness.

"Prolonged service' means direct face-to-face patient
services provided by a physician, either in the inpatient or
outpatient setting, which involve time beyond what is usual
for such services.

) ""Prospective payment system (PPS)" means a system

that sets payment rates for a predetermined period for defined
services, before the services are provided. The payment rates
are based on economic forecasts and the projected cost of ser-
vices for the predetermined period.

"Prosthetic device" or "'prosthetic’’ means a replace-
ment, corrective, or supportive device prescribed by a physi-
cian or other licensed practitioner of the healing arts, within
the scope of his or her practice as defined by state law, to:

(1) Artificially replace a missing portion of the body;

(2) Prevent or correct physical deformity or malfunction;

(3) Support a weak or deformed portion of the body.

""Psychiatric hospitals' means Medicare-certified dis-
tinct part psychiatric units, Medicare-certified psychiatric
hospitals, and state-designated pediatric distinct part psychi-
atric units in acute care hospitals. State-owned psychiatric
hospitals are excluded.

"Public hospital district"” means a hospital district
established under chapter 70.44 RCW.

"Random claims sample’ means a sample in which all
of the items are selected randomly, using a random number
table or computer program, based on a scientific method of
assuring that each item has an equal chance of being included
in the sample. See also '"audit claims sample' and "'strati-
fied random sample."

"Ratable’ means a hospital-specific adjustment factor
applied to the cost-based conversion factor (CBCF) to deter-
mine state-only program payment rates to hospitals.

"Ratio of costs-to-charges (RCC)" means a method
used to pay hospitals for services exempt from the DRG pay-

ment method. It also refers to the factor applied to a hospital’s

allowed charges for medically necessary services to deter-
mine payment to the hospital for these DRG-exempt services.

"RCC" - See "'ratio of costs-to-charges."

"Rebasing’ means the process of recalculating the hos-
pital cost-based conversion factors or RCC using historical
data.

"Recalibration” means the process of recalculating
DRG relative weights using historical data.

"Regional support network (RSN)"' means a county
authority or a group of county authorities recognized and cer-
tified by the department, that contracts with the department
per chapters 38.52, 71.05, 71.24, 71.34, and 74.09 RCW and
chapters 275-54, 275-55, and 275-57 WAC.

'""Rehabilitation units'' means specifically identified
rehabilitation hospitals and designated rehabilitation units of
general hospitals that meet Medicare criteria for distinct part
rehabilitation units.

"Relative weights'' - Sec "DRG relative weights."

(9]
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""Remote hospitals"” means hospitals that meet the fol-
lowing criteria during the Hospital Selective Contracting
(HSC) waiver application period:

(1) Are located within Washington state;

(2) Are more than ten miles from the nearest hospital in
the HSC competitive area; and

(3) Have fewer than seventy-five beds; and

(4) Have fewer than five hundred Medicaid admissions
within the previous waiver period.

"Reserve days" means the days beyond the ninetieth
day of hospitalization of a Medicare patient for a benefit
period or spell of illness. See also "lifetime hospitalization
reserve.'

""Retrospective payment system' means a system that
sets payment rates for defined services according to historic
costs. The payment rates reflect economic conditions experi-
enced in the past.

"Revenue code" means a nationally-assigned ((three-
digit)) coding system for billing inpatient and outpatient hos-
pital services, home health services, and hospice services.

""Room and board'' means the services a hospital facil-
ity provides a patient during the patient’s hospital stay. These
services include, but are not limited to, a routine or special
care hospital room and related furnishings, routine supplies,
dietary and nursing services, and the use of certain hospital
equipment and facilities.

"Rural health clinic" means a clinic that is located in
areas designed by the Bureau of Census as rural and by the
Secretary of the Department of Health, Education and Wel-
fare (DHEW) as medically underserved.

"Rural hospital" means a rural health care facility
capable of providing or assuring availability of health ser-
vices in a rural area.

"Secondary diagnosis' means a diagnosis other than
the principal diagnosis for which an inpatient is admitted to a
hospital.

"Selective contracting area (SCA)" means an area in
which hospitals participate in negotiated bidding for hospital
contracts. The boundaries of an SCA are based on historical
patterns of hospital use by Medicaid patients.

"'Semi-private room rate'" means a rate customarily
charged for a hospital room with two to four beds; this charge
is generally lower than a private room rate and higher than a
ward room. See also "multiple occupancy rate."

""Seven-day readmission'' means the situation in which
a patient who was admitted as an inpatient and discharged
from the hospital has returned to inpatient status to the same
or a different hospital within seven days as a result of one or
more of the following:

(1) A new spell of illness;

(2) Complication(s) from the first admission;

(3) A therapeutic admission following a diagnostic
admission;

(4) A planned readmission following discharge; or

(5) A premature hospital discharge.

""Short stay'' - See ''outpatient short stay."

"Special care unit" means a department of health
(DOH) or Medicare-certified hospital unit where intensive
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care, coronary care, psychiatric intensive care, burn treatment
or other specialized care is provided.

"Specialty hospitals' means children’s hospitals, psy-
chiatric hospitals, cancer research centers or other hospitals
which specialize in treating a particular group of patients or
diseases.

"Spenddown'' means the process of assigning excess
income for the medically needy program, or excess income
and/or resources for the medically indigent program, to the
client’s cost of medical care. The client must incur medical
expenses equal to the excess income (spenddown) before
medical care can be authorized.

"Stat laboratory charges’ means the charges by a lab-
oratory for performing a test or tests immediately. "Stat.” is
the abbreviation for the Latin word "statim" meaning imme-
diately.

"State plan" means the plan filed by the department
with the Health Care Financing Administration (HCFA),
Department of Health and Human Services (DHHS), outlin-
ing how the state will administer Medicaid services, includ-
ing the hospital program.

"Stratified random sample' means a sample consist-
ing of claims drawn randomly, using statistical formulas,
from each stratum of a universe of paid claims stratified
according to the dollar value of the claims. See also "audit
claims sample'’ and "'random claims sample."

"Subacute care" means care provided to a patient
which is less intensive than that given at an acute care hospi-
tal. Skilled nursing, nursing care facilities and other facilities
provide subacute care services.

"Surgery' means the medical diagnosis and treatment
of injury, deformity or disease by manual and instrumental
operations. For reimbursement purposes, surgical procedures
are those designated in CPT as procedure codes 10000 to
69999.

"Swing-bed day' means a day in which an inpatient is
receiving skilled nursing services in a hospital designated
swing bed at the hospital’s census hour. The hospital swing
bed must be certified by the health care financing administra-
tion (HCPA) for both acute care and skilled nursing services.

"Teaching hospital' means, for purposes of the teach-
ing hospital assistance program disproportionate share hospi-
tal (THAPDSH), the University of Washington Medical Cen-
ter and Harborview Medical Center.

"Technical component'' means the part of a procedure
or service that relates to the equipment set-up and techni-
cian’s time, or the part of a reimbursement that recognizes the
equipment cost and technician time.

"Tertiary care hospital" means a specialty care hospi-
tal providing highly specialized services to clients with more
complex medical needs than acute care services.

"Total patient days'' means all patient days in a hospi-
tal for a given reporting period, excluding days for skilled
nursing, nursing care, and observation days.

"Transfer' means to move a client from one acute care
facility or distinct unit to another.

"Transferring hospital" means the hospital or distinct
unit that transfers a client to another acute care facility.
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"Trauma care facility' means a facility certified by the
department of health as a level I, II, I1I, IV, or V facility. See
chapter 246-976 WAC.

"Trauma care service' - See department of health’s
WAC 246-976-935.

"UB-92" means the uniform billing document intended

- for use nationally by hospitals, nonhospital-based acute

PM&R (Level B) nursing facilities, hospital-based skilled
nursing facilities, home health, and hospice agencies in bill-
ing third party payers for services provided to patients.

"Unbundled services" means services which are
excluded from the DRG payment to a hospital.

"Uncompensated care' - See ""charity care."

"Uniform cost reporting requirements'' means a stan-
dard accounting and reporting format as defined by Medi-
care.

"Uninsured indigent patient'’ means an individual
who has no health insurance coverage or has insufficient
health insurance or other resources to cover the cost of pro-
vided inpatient and/or outpatient services.

"Usual and customary charge (UCC)" means the
charge customarily made to the general public for a proce-
dure or service, or the rate charged other contractors for the
service if the general public is not served.

"Vendor rate increase' means an inflation adjustment
determined by the legislature, used to periodically increase
reimbursement to vendors, including health care providers,
that do business with the state.

AMENDATORY SECTION (Amending WSR 98-01-124,
filed 12/18/97, effective 1/18/98)

WAC 388-550-6100 Outpatient hospital physical
therapy. (1) The department ((shel-pay)) pays for physical
therapy ((as—aa—eufpa&eat—hespﬁal—semee—wheﬂ-

pfelenged-immebfl-l-z-&&ea)) grov1ded to ellglble cllents as an
outpatient hospital service according to WAC 388-545-500

and 388-550-6000.
(2) ((Fhe)) A hospital ((shal)) must bill outpatient hos-

pital physical therapy services ((to-the-department)) using
((the)) appropriate billing codes listed in the department’s
current ((

procedural-terminology or-department-assigned
eedes)) published billing instructions. The department
((shall)) does not pay outpatient hospitals a facility fee for

such services.
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ta)-Categoricallyneedy;—general-assistance—unemploy- AMENDATORY SECTION (Amending WSR 98-01-124,

able-anrd-ADATSA programs; filed 12/18/97, effective 1/18/98)
' €6} Medically-needy-program-only-when the-client is: WAC 388-550-6150 Outpatient hospital occupa-
) y-years—of-ag ; ) tional therapy. (1) The department ((shal-pay)) pays for

. . .o : . a
Set 18T HRCe E _5 I & occupational therapy provided as an outpatient hospital ser-
diagnosis; ane tHent program;-¢ vice ((when:

PROPOSED

¢ the-phvsiealmedici 1 rehabilitati
programy)) to eligible clients according to WAC 388-545-300
and 388-550-6000.

(2)((¢e))) The hospital ((shell)) must bill outpatient hos-

procedures-for: . pital occupational therapy services ((to-the-department))
th-Aecute-conditions;or - using ((the)) appropriate ((eﬂﬁeﬁt—pfeeed’uﬂl-tefmme}egy—ef
.. oL ‘ . 1 ood

' blllmg codes llsted in the department s current pubhshed blll-
ment-for-inpatient-hospital-serviees-and-nursingfaeility-per ing instructions. The department does not pay outpatient hos-
dienx)) pitals a facility fee for such services.
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AMENDATORY SECTION (Amending WSR 98-01-124,
filed 12/18/97, effective 1/18/98)

WAC 388-550-6200 Outpatient hospital speech ther-
apy services. (1) The department ((shal-eever)) pays for
speech therapy services ((for-eligible-medical-eareclients
whe-have-a-medically-recognized-disease-or-defeet—whiech

€5))) provided to eligible clients as an outpatient hospital
service according to this section and WAC 388-545-700 and
388-550-6000.

(2) The department ((shel-require)) requires swallowing
(dysphagia) evaluations to be performed by a speech/lan-
guage pathologist who holds a master’s degree in speech
pathology and who has received extensive training in the
anatomy and physiology of the swallowing mechanism, with
additional training in the evaluation and treatment of dysph-
agia.

((¢6))) (3) The department ((shalrequire)) requires a
swallowing evaluation to include:

(a) An oral-peripheral exam to evaluate the anatomy and
function of the structures used in swallowing;

(b) Dietary recommendations for oral food and liquid
intake therapeutic or management techniques;

(c) Therapeutic or management techniques; and

(d) Videofluoroscopy, when necessary, for further eval-
uation of swallowing status and aspiration risks.

(65 Fhe-providershall))

(4) A hospital must bill outpatlent hospital speech ther-
apy services (({e-the—depameﬂt)) usmg ((t-he)) approprlate
((en ak-tersmir : :
eeeles)) 1111ng codes listed in the degartments current pub-
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lished billing instructions. The department ((shal)) does not
pay the outpatient hospital a facility fee for these services.

((%@MHWHPW

AMENDATORY SECTION (Amending WSR 98-01-124,
filed 12/18/97, effective 1/18/98)

WAC 388-550-6400 Outpatient hospital diabetes
education. (1) The department ((shat-pay)) pays for outpa-
tient hospital-based diabetes education for an eligible client
when:

(a) The facility where the services are provided is
approved by the department of health (DOH) as a diabetes
education center, and

(b) The client is referred by a licensed health care pro-
vider.

(2) The department ((shell-require)) requires the diabetes
education teaching curriculum to have measurable, behavior-
ally-stated educational objectives. The diabetes education
teaching curriculum ((she#t)) must include all the following
core modules:

(a) An overview of diabetes;

(b) Nutrition, including individualized meal plan instruc-
tion that is not part of the women, infants, and children pro-
gram;

(c) Exercise, including an individualized physical activ-
ity plan;

(d) Prevention of acute complications, such as hypogly-
cemia, hyperglycemia, and sick day management;

(e) Prevention of other chronic complications, such as
retinopathy, nephropathy, neuropathy, cardiovascular dis-
ease, foot and skin problems;

() Monitoring, including immediate and long term dia-
betes control through monitoring of glucose, ketones, and
glycosylated hemoglobin; and

(g) Medication management, including administration of
oral agents and insulin, and insulin start-up.

(3) The department ((shal-pay)) pays for a maximum of
six hours of individual core survival skills outpatient diabetes
education per ((}ifetime)) calendar year per client.

(4) The department ((shall—require)) requires DOH-
approved centers to bill the department for diabetes education
services on the UB92 billing form using the specific revenue
((eodes-assigned)) code(s) designated and published by the
department.

(5) The department ((shall-reimburse)) reimburses for
outpatient hospital-based diabetes education based on the
individual hospital’s current specific ratio of costs-to-charges,
or the hospital’s customary charge for diabetes education,
whichever is less.
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WSR 03-14-103
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
[Filed June 30, 2003, 3:46 p.m.]

Original Notice. )

Preproposal statement of inquiry was filed as WSR 02-
06-086.

Title of Rule: Chapter 388-540 WAC, Kidney disease
program and kidney center services.

CHAPTER 388-540 WAC, KIDNEY DISEASE PROGRAM AND
KIDNEY CENTER SERVICES: Amending WAC 388-540-001
Purpose and 388-540-005 Definitions; repealing WAC 388-
540-010, 388-540-020, 388-540-030, 388-540-040, 388-540-
050 and 388-540-060; and new sections KIDNEY DISEASE
PROGRAM (KDP): WAC 388-540-015 Client eligibility,
388-540-025 Eligibility determination, 388-540-035 Trans-
fer of resources, 388-540-045 Provider requirements, 388-
540-055 Covered services and 388-540-065 Reimbursement,
KIDNEY CENTER SERVICES: WAC 388-540-101 Purpose and
scope, 388-540-105 Definitions, 388-540-110 Eligibility,
388-540-120 Provider requirements, 388-540-130 Covered
services, 388-540-140 Noncovered services, 388-540-150
Reimbursement, 388-540-160 Items and services included in
the composite rate, 388-540-170 Items and services not
included in the composite rate, 388-540-180 Laboratory ser-
vices, 388-540-190 Blood products and services, 388-540-
200 Epoetin alpha therapy, and 388-540-210 Injectable drugs
given in the kidney center.

Purpose: To reflect operating changes that are necessary
to: (1) Comply with federal requirements for Medicaid dial-
ysis reimbursements; and (2) meet Department of Social and
Health Services (DSHS) utilization and cost containment ini-
tiative (UCCI) budget targets.

Statutory Authority for Adoption:
74.09.520.

Statute Being Implemented: RCW 74.09.510,
74.09.520(3), and 74.09.522; 42 C.F.R. 405.2101 and 42
C.F.R. 447.325.

Summary: The proposed changes will:

RCW 74.08.090,

* Improve the clarity and completeness of rules for
the state-funded kidney disease program;

* Improve the clarity and completeness of rules for
MAA's reimbursements to free-standing kidney
centers;

»  Establish rules for new reimbursement limitations
and methodologies.

Reasons Supporting Proposal: These rules are needed in
order to reflect operating changes and reimbursement limita-
tions. Stakeholders have been actively involved in develop-
ing the rules. A state plan amendment has been approved.

Name of Agency Personnel Responsible for Drafting:
Myra Davis, MAA, P.O. Box 45533, Olympia, WA 98504-
5533, (360) 725-1306; Implementation and Enforcement:
Mary Wendt, MAA, P.O. Box 45510, Olympia, WA 98504-
5510, (360) 725-1840.
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Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, 42 C.F.R.
405.2101 and 42 C.F.R. 447-325.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposal replaces brief, general language in
chapter 388-540 WAC with a more complete description of
MAA's kidney disease program (KDP) and rules for reim-
bursing free-standing kidney centers. The proposal includes
new reimbursement methodologies and limitations.

Proposal Changes the Following Existing Rules: There
are no substantive operating changes for the kidney disease
program.

There are substantive changes in how the Medical Assis-
tance Administration (MAA) reimburses free-standing kid-
ney centers for providing dialysis to MAA clients) other than
KDP clients):

* A single dialysis session is reimbursed through a

single "composite rate payment”;

*  Composite rate payments are limited on a per month

per client basis;

* Drugs billed to MAA must meet rebate require-

ments of WAC 388-530-1125;

* Reimbursement for Epoetin alpha is subject to

hematocrit and hemoglobin specifications;

* Injectable drugs given in the kidney center are reim-

bursed up to MAA''s published maximum fees.

A smali business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

SUMMARY OF PROPOSED RULES: The Medical Assis-
tance Administration (MAA) is proposing to amend chapter
388-540 WAC, Kidney disease program and kidney center
services.

The new rules are needed to clarify and set-apart MAA
rules for the state-funded kidney disease program, and to
bring MAA rules for free-standing kidney centers into com-
pliance with federal requirements.

The proposed changes:

»  Update program-related definitions;
*  Provide a more complete description of the kidney
disease program (KDP); and
* Update department policy for dialysis services in
free-standing kidney centers, including limitations
and reimbursement methodology:
W Asingle dialysis session is reimbursed through
a single "composite rate payment”;
®  Composite rate payments are limited on a per
month per client basis;
®  Drugs billed to MAA must meet rebate require-
ments of WAC 388-530-1125;
B Reimbursement for Epoetin alpha is subject to
hematocrit and hemoglobin specifications; and
B Injectable drugs given in the kidney center are
reimbursed up to MAA's published maximum
fees.

SMALL BUSINESS ECONOMIC IMPACT STATEMENT:
Chapter 19.85 RCW, the Regulatory Faimess Act, requires
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that the economic impact of proposed regulations be ana-
lyzed in relation to small businesses and outlines the informa-
tion that must be included in a small business economic
impact statement (SBEIS).

Preparation of an SBEIS is required when a proposed
rule has the potential of placing "a more than minor economic
impact” on small businesses.

The Medical Assistance Administration (MAA) has ana-
lyzed the proposed rule and concludes:

e There is a more than minor economic impact on
free-standing kidney centers;

«  There is no disproportionate impact on small busi-
nesses; and

e The centers are either nonprofit corporations or
business sites run by major private for-profit corpo-
rations that do not qualify under the definition of
small business.

MAA began analysis of the kidney center rates and reim-
bursement methodology early in 2002. The kidney centers’
dialysis reimbursement and drug costs were targeted for cost
savings by the legislatively mandated utilization and cost
containment initiative.

MAA changed the payment method for the free-standing
kidney centers; moving from billed charges for unbundled
services to a "composite rate” method. Over this past year
MAA has negotiated with CMS in calculating a statewide
payment per composite dialysis session for Washington state,
including a cost factor for education and support in beginning
dialysis. The composite rate was calculated from an average
cost of the free-standing kidney centers’ dialysis sessions,
then inflated from CY 2000 to CY 2002 by the Washington
general vendor rate increase for these related years.

MAA, the kidney centers and other stakeholders have
made a concerted effort to satisfy all regulatory and budget-
ary requirements while minimizing, to the extent possible,
the negative economic impacts.

EVALUATION OF PROBABLE COSTS AND PROBABLE
BENEFITS: As required by RCW 34.05.328 (1)(c), the
administration has analyzed the probable costs and probable
benefits of the proposed amendments, taking into account
both the qualitative and quantitative benefits and costs.

The proposed amendments make significant changes to
current rules for free-standing kidney centers. These amend-
ments and reduced reimbursements reflect changes in the
federal regulatory environment, critical economic conditions
for Washington state and regulatory improvement efforts.

MAA's new payment method will mirror Medicare pro-
cesses, so there will be only minimal costs of implementation
for the centers. However, over the course of the 2001-2003
biennium, the change from billed charges to the composite
rate may result in the centers collectively receiving approxi-
mately $3,180,000.00 less in revenue.

This is a critical cost savings to MAA and the state of
Washington.

Given the financial emergency within state government,
and considering that failure to reduce reimbursements could
have resulted in loss of federal match for all sums paid above
the Medicare rate; MAA concludes the probable benefits out-
weigh the probable costs.
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A copy of the statement may be obtained by writing to
Myra Davis, Medical Assistance Administration, P.O. Box
45533, Olympia, WA 98504-5533, phone (360) 725-1306,
fax (360) 586-9727.

RCW 34.05.328 applies to this rule adoption. The pro-
posed rule change meets the definition of a significant legis-
lative rule. A determination of the probable costs and bene-
fits is available from the persons listed above. ‘

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m. ‘

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernaax @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Department of Social and Health Services, Rules Coordina-
tor, Rules and Policies Assistance Unit, mail to P.O. Box
45850, Olympia, WA 98504-5850, deliver to 4500 10th Ave-
nue S.E., Lacey, WA, fax (360) 664-6185, e-mail fernaax
@dshs.wa.gov, by 5:00 p.m., August 26, 2003.

Date of Intended Adoption: Not sooner than August 27,
2003.

June 27, 2003
Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

Chapter 388-540 WAC

KIDNEY ((CENFERS)) DISEASE PROGRAM AND
KIDNEY CENTER SERVICE,

KIDNEY DISEASE PROGRAM (STATE FUNDED)

AMENDATORY SECTION (Amending WSR 00-01-088,
filed 12/14/99, effective 1/14/00)

WAC 388-540-001 Purpose. ((Fhe-department-admin-

costs-associated-with-end-stage-renal-disease-(ESRD))) This
section (WAC 388-540-001 through 388-540-065) contains
rules for the state-funded kidney disease program (KDP).
The kidney disease program is designed to help clients who
have end-stage renal disease, but who do not meet the eligi-
bility standards for Medicaid.

AMENDATORY SECTION (Amending WSR 00-01-088,
filed 12/14/99, effective 1/14/00)

WAC 388-540-005 Definitions. The following defini-
tions and those found in WAC 388-500-0005, ((Medieal-def-
initiens;)) apply to this chapter((—Defined-werds-and-phrases
are-bolded-in-the-text)) for the purpose of administering the
kidney disease program.

"Adequate consideration'' means that the reasonable
value of goods or services received in exchange for trans-
ferred property approximates the reasonable value of the
property transferred;
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"Affiliate’ means a facility, hospital, unit, business, or
person having an agreement with a kidney center to provide
specified services to ESRD patients;

"Application for ((kidney-disease-program—KDR)))
eligibility'' means the form provided by MAA, which the cli-
ent completes and submits to the contracted kidney center to
determine KDP eligibility;

""Application documentation' means either a "Medic-

aid medical determination" letter from the DSHS community

services office, or a KDP "client recertification waiver” form.
"Assets" means income, resources, or any real or per-

sonal property that a person or the person’s spouse owns and
could convert to cash to be used for support or maintenance;

"Certification” means the kidney center has deter-
mined a client eligible for the KDP for a defined period of
time;

"End-stage renal disease (ESRD)" means that stage of
renal impairment which is irreversible and permanent, and
requires dialysis or kidney ((transplantatien)) transplant to
ameliorate uremic symptoms and maintain life;

"KDP application period'' means the time between the
date ((ef)) the client signed the completed application for eli-
gibility and ((eestifieation)) the date the client is certified for
participation in the program;

"KDP client" means a resident of the state who has a
diagnosis of ESRD and meets the financial and medical eligi-
bility criteria {(te-be)} as determined ((eligible-by-a-con-
&aeted—laéﬁey-eeﬂtef)) by a KDP contractor;

P_client recertification waiver for Medicaid
review' means a KDP eligibility form that may in some cir-
cumstances be used in place of a "Medicaid medical assis-
tance determination letter."

"KDP contract manual'' ((is)) means a set of policies
and procedures for ((eentracting)) contracted kidney centers;

"KDP_contractor’ means a kidney center or other
ESRD facility that has contracted with the Washington state
department of social and health services (DSHS), kidney dis-

ease program to provide ESRD-related services to KDP cli-
ents.

"Kidney center'’ means a facility as defined and certi-
fied by the federal government to:

(1) Provide ESRD services;

(2) ((Provide-the-services-speeified-in-this-chapter;-and

€39)) Promote and encourage home dialysis for a client
when medically indicated; and

(3) For the purposes of WAC 388-540-032 through 388-
540-060, it is a facility that has entered into a contract with
Washington state department of social and health services
(DSHS). kidney disease program to provide ESRD-related

services.

"Kidney disease program (KDP)" ((i5)) means a
((pubtie)) state-funded program that ((helps)) provides finan-
cial assistance to eligible clients with the costs of ESRD-
related medical care;

"Medicaid medical assistance determination letter"

means a medical assistance client eligibility letter from the
DSHS _community services office.
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((". '. .. ' - - ' .
continue-to-qualify-under-this-chapter;))

"Resident" means a person who lives in Washington

state on more than a temporary basis.

""Substantial financial change'" means((:
(1) The eliminat £ olient’ icod L ded
€2)) the increase or decrease of income or assets ((by-ff-

teen-hundred-delars)) that may affect eligibility.

NEW SECTION

WAC 388-540-015 Client eligibility for kidney dis-
ease program (KDP). Clients must meet the following crite-
ria to be considered KDP eligible:

(1) Be a Washington state resident;

(2) Be diagnosed with end-stage renal disease (ESRD);

(3) Be determined ineligible for Medicaid;

(4) Exhaust or be ineligible for all other resources pro-
viding similar benefits;

(5) Have countable income which is equal to or less than:

(@) Two hundred percent of the federal poverty level
(FPL) or;

(b) Three hundred percent of the FPL with an annual
deductible required equal to the income amount which is in
excess of two hundred percent of the FPL.

(6) Have countable resources that are either equal to or
less than fifteen thousand dollars, or are exempt. Exempt
resources are:

(a) A home, defined as real property owned by a client as
principal place of residence together with surrounding and
contiguous property, not to exceed five acres;

(b) Household furnishings; and

(c) An automobile. )

(7) The effective date of eligibility is the first day of the
month the application for eligibility is signed by the client.

NEW SECTION

WAC 388-540-025 Kidney disease program (KDP)
eligibility determination. The kidney center and client must
comply with the following rules to determine KDP eligibil-
ity:

(1) The KDP contractor must:

(a) Inform the client of the requirements for KDP eligi-
bility as defined in this chapter and provide the client with
necessary department forms and instructions;

(b) Determine client eligibility using department poli-
cies, rules, and instructions; and

(¢) Forward the completed application for eligibility, and
the application documentation to the KDP program manager
at the medical assistance administration (MAA). (The KDP
program manager may amend or terminate a client’s certifica-
tion period within thirty days of receipt if the application is
incomplete or inaccurate.)

(2) A person applying for KDP must:

(a) Complete the application for eligibility and submit
any necessary documentation to the kidney center;
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(b) Apply for Medicaid, obtain a written Medicaid med-
ical assistance determination letter, submit a copy to the kid-
ney center; and ‘

(c) Apply for Medicare.

(3) A client reapplying for continued eligibility must:

(a) Complete the KDP application for eligibility and sub-
mit any documentation necessary to determine eligibility to
the kidney center;

(b) Apply for Medicaid forty-five days before the end of
the KDP certification period, obtain a written Medicaid eligi-
bility determination, and submit a copy to the kidney center;
or

(c) Have applied for Medicaid within the previous five
years and continue to be ineligible.

(4) The KDP application period is:

(a) One hundred and twenty days for a new client; and

(b) Forty-five days prior to the end of a certification
period for a client requesting recertification.

(5) The KDP contractor may request an extension of
application time limits from MAA when extenuating circum-
stances prevent the client from completing the application or
recertification process within the specified time limits.

(6) The KDP contractor certifies the client for no more
than one year from the first day of the month of application,
unless the client:

(a) Needs medical coverage for less than one year; or

(b) Has a substantial financial change, in which case the
client must complete a new application for eligibility.

NEW SECTION

WAC 388-540-035 Kidney disease program (KDP)—
Transfer of resources without adequate consideration. A
person may be ineligible for the KDP if the person knowingly
and willfully assigns or transfers nonexempt resources at less
than fair market value within two years preceding the date of
application, for the purpose of qualifying or continuing to
qualify for the program.

NEW SECTION

WAC 388-540-045 Kidney disease program (KDP)
provider requirements. (1) The KDP contractor must:

(a) Be a Medicare-certified end-stage renal disease
(ESRD) facility; and

(b) Have a valid KDP client services contract with the
department.

(2) The KDP contractor must provide, directly or
through an affiliate:

(a) Professional consultation, personal instructions,
medical treatment and care, drug products and all supplies
necessary for carrying out a medically-sound end-stage renal
disease (ESRD) treatment program,

(b) Dialysis for clients with ESRD when medically indi-
cated;

(c) Kidney transplant treatment, either directly or by
referral, when medically indicated;

(d) Treatment for conditions directly related to ESRD
such as anemia or venous access infections; and

(e) Supplies and equipment for home dialysis.
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(3) The provider must maintain adequate records for
audit and review purposes, including:

(a) Medical charts and records that meet the require-
ments of WAC 388-502-0020; and

(b) Eligibility determination records.

(4) The contractor must meet other obligations as
required by their contract with the KDP program.

NEW SECTION

WAC 388-540-055 Kidney disease program (KDP)
covered services. The KDP program covers the cost of
health care services essential to the treatment of end stage
renal disease (ESRD) and its complications. Covered ser-
vices include:

(1) Mandatory services that must be provided by the
KDP contractor:

(a) Dialysis:

(i) Center dialysis—Covers the cost of dialysis and
related services provided in a kidney center;

(i) Home dialysis—Covers the cost of providing dialy-
sis and related services in the home; and

(ili) Dialysis while hospitalized—Covers the cost of
dialysis and related services while the client is confined to an
acute care facility and is unable to dialyze at his/her regular
site.

(b) Medication—As defined in the approved drug list in
the KDP manual.

(2) Optional services that may be provided by the KDP
contractor: .

(a) Venous access surgery—Covers costs associated
with surgically preparing the client for dialysis and medical
complications related to the venous access site;

(b) Laboratory tests and x-rays considered to be part of
the overall treatment plan for ESRD;

(c) Post-transplant visit to assess client's ESRD status;
and

(d) Health insurance premiums including co-pays and
deductibles, when found to be cost-effective.

NEW SECTION

WAC 388-540-065 Kidney disease program (KDP)—
Reimbursement. (1) The medical assistance administration
(MAA) reimburses KDP contractors: '

(a) Within the limits of legislative funding for the pro-
gram; ‘

(b) According to the terms of each kidney center’s con-
tract with the department; and

(c) According to the provisions of the KDP contract
manual.

(2) The KDP contractor must submit the following doc-
umentation to MAA:

(a) A description of the services for which reimburse-
ment is requested; and

(b) Statement of client’s financial eligibility for the KDP.

(3) MAA limits KDP reimbursement for out-of-state ser-
vices to fourteen days per calendar year. Reimbursement is
paid only to KDP contractors. Out-of-state dialysis providers
must operate under sub-contract or agreement with an in-
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state KDP contractor in order to receive reimbursement under
this program.

KIDNEY CENTER SERVICES

NEW SECTION

WAC 388-540-101 Purpose and scope. This section
describes the medical assistance administration (MAA) reim-
bursement rules for free-standing kidney centers providing
dialysis and end-stage renal disease services to MAA clients.

NEW SECTION

WAC 388-540-105 Definitions. The following defini-
tions and those found in WAC 388-500-0005, apply to this
chapter.

"Acute dialysis' means dialysis given to patients who
are not ESRD patients, but who require dialysis of temporary
kidney failure due to a sudden trauma (e.g., traffic accident or
ingestion of certain drugs, etc.).

""Affiliate'’ means a facility, hospital, unit, business, or
person having an agreement with a kidney center to provide
specified services to ESRD patients.

"Agreement" means a written document executed
between an ESRD facility and another facility in which the
other facility agrees to assume responsibility for furnishing
specified services to patients and for obtaining reimburse-
ment for those services.

"Back-up dialysis" means dialysis given to a patient
under special circumstances, in a situation other than the
patient’s usual dialysis environment. Examples are:

(1) Dialysis of a home dialysis patient in a dialysis facil-
ity when patient’s equipment fails;

(2) Inhospital dialysis when the patient’s illness requires
more comprehensive care on an inpatient basis;

(3) Pre- and post-operative dialysis provided to trans-
plant patients.

""Composite rate’ means a payment method in which
all standard equipment, supplies, and services are calculated
into a blended rate. All in-facility dialysis and all home dial-
ysis treatments are billed under the composite rate system.

"Continuous  ambulatory  peritoneal  dialysis
(CAPD)" means a type of dialysis where the patient’s perito-
neal membrane is used as the dialyzer. The patient dialyzes
at home, using special supplies, but without the need for a
machine. (See "Peritoneal dialysis.")

"Continuous cycling peritoneal dialysis (CCPD)"
means a type of peritoneal dialysis where the patient dialyzes
at home and utilizes an automated peritoneal cycler for deliv-
ering dialysis.

"Dialysate' means an electrolyte solution, containing
elements such as potassium, sodium chloride, etc., surround-
ing the membrane or fibers and allowing exchange of sub-
stances with the patient’s blood in the dialyzer.

"Dialysis" means a process by which dissolved sub-
stances are removed from a patient’s body by diffusion from
one fluid compartment to another across a semipermeable
membrane.

WSR 03-14-103

""Dialysis session'" means the period of time beginning
when the patient arrives at the facility and ending when the
patient departs from the facility. In the case of home dialysis,
the time period beginning when the patient prepares for dial-
ysis and ending when the patient is disconnected from the
machine.

""Dialyzer' means the synthetic porous membrane or
fibers, contained in a supporting structure, through which
blood flows for the purpose of eliminating harmful sub-
stances, and replacing them with useful ones.

"Drug-related supplies means nonpharmaceutical
items necessary for administration or delivery of a drug.

"Durable medical equipment (DME)"" means equip-
ment that:

(1) Can withstand repeated use;

(2) Is primarily and customarily used to serve a medical
purpose;

(3) Generally is not useful to a person in the absence of
illness or injury; and

(4) Is appropriate for use in the client’s place of resi-
dence.

"End-stage renal disease (ESRD)" means the stage of
renal impairment that is irreversible and permanent, and
requires dialysis or kidney transplant to ameliorate uremic
symptoms and maintain life.

"Epoetin alpha (EPO)" means the biologically engi-
neered protein that stimulates the bone marrow to make new
red blood cells. It is used in the treatment of anemia.

"Free-standing kidney center'' means a limited care
facility, not operated by a hospital, certified by the federal
government to provide ESRD services.

"Hemodialysis" means a method of dialysis in which
blood from a patient’s body is circulated through an external
device or machine and then returned to the patient’s blood-
stream. Hemodialysis is usually done in a kidney center or
facility. Itcan be done at home with a trained dialysis helper.

"Home dialysis"” means any dialysis performed at
home.

"'Home dialysis helper'' means a person trained to assist
the client in home dialysis.

"In-facility dialysis,” for the purpose of this chapter
only, in-facility dialysis means dialysis of any type per-
formed on the premises of a kidney center or other free-stand-
ing ESRD facility.

"Intermittent peritoneal dialysis (IPD)" means a type
of peritoneal dialysis in which dialysis solution is infused
into the peritoneal cavity, allowed to remain there for a
period of time, and then drained out. IPD is usually done in a
kidney center or facility. It can be done at home with a
trained home dialysis helper.

"Kidney center'' means a facility as defined and certi-
fied by the federal government to;

(1) Provide ESRD services;

(2) Provide the services specified in this chapter; and

(3) Promote and encourage home dialysis for a client
when medically indicated.

""Maintenance dialysis'’ means the usual periodic dial-
ysis treatments given to a client who has ESRD.
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"Peritoneal dialysis'’ means a procedure that introduces
dialysate into the abdominal cavity to remove waste products
through the peritoneum. Three forms of peritoneal dialysis
are continuous ambulatory peritoneal dialysis, continuous
cycling peritoneal dialysis, and intermittent peritoneal dialy-
sis.

""Self-dialysis unit” means a unit in a free-standing kid-
ney center where dialysis is performed by an ESRD client
who has completed training in self-dialysis.

"Standard ESRD lab tests' means certain laboratory
tests that the Centers for Medicare and Medicaid include in
their composite rate calculations. These tests are identified in
MAA’s kidney center billing instructions.

"Take home drugs" means outpatient prescription
drugs that are administered outside of a provider’s office.

NEW SECTION

WAC 388-540-110 Eligibility. (1) To be eligible for the
kidney center services described in this section, a client must
be diagnosed with end-stage renal disease (ESRD) or acute
renal failure and be covered under one of the following pro-
grams:

(a) Categorically needy program (CNP);

(b) Children’s health insurance program (CHIP);

(c) Medically indigent program (MI) (Emergency hospi-
tal and ambulance only);

(d) General assistance-unemployable (GAU),

(e) Limited casualty program—Medically needy pro-
gram (MNP); or

(P Qualified Medicare beneficiary (QMB)—(MAA pays
only for Medicare premium, co-insurance and deductible);

(2) Managed care enrollees must have dialysis services
arranged directly through their designated plan.

NEW SECTION -

WAC 388-540-120 Provider requirements. To
receive reimbursement from the medical assistance adminis-
tration (MAA) for providing care to MAA clients, a kidney
center must:

(1) Be a Medicare-certified end-stage renal disease
(ESRD) facility and have a signed core provider agreement
with MAA (see chapter 388-502 WAC);

(2) Meet requirements found in chapter 388-502 WAC;

(3) Provide only those services within the scope of their
provider's license; and

(4) Provide, either directly or through an affiliate, all
physical facilities, professional consultation, personal
instructions, medical treatment, care, and all supplies neces-
sary for carrying out an medically-sound ESRD treatment
program, including all of the following:

(a) Dialysis for ESRD clients;

(b) Kidney transplant treatment, either directly or by
referral, for ESRD clients when medically indicated;

(c) Treatment for conditions directly related to ESRD;

(d) Training and supervision of supporting personnel and
clients for home dialysis, medical care, and treatment; and

(e) Supplies and equipment for home dialysis.
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NEW SECTION

WAC 388-540-130 Covered services. (1) The medical
assistance administration (MAA) covers the following ser-
vices and supplies subject to the restrictions and limitations
in this section and other applicable published WAC:

(a) In-facility dialysis;

(b) Home dialysis;

(c) Training for self-dialysis;

(d) Home dialysis helpers;

(e) Dialysis supplies;

(f) Diagnostic lab work;

(g) Treatment for anemia; and

(h) Intravenous drugs.

(2) Covered services are subject to the limitations speci-
fied by MAA. Providers must obtain prior authorization
(PA) or expedited prior authorization (EPA) before providing
services that exceed specified limits in quantity, frequency or
duration (refer to WAC 388-501-0165 for the PA process).

NEW SECTION

WA.C 388-540-140 Noncovered services. (1) The med-
ical assistance administration (MAA) does not reimburse kid-
ney centers for the following:

(a) Blood and blood products (refer to WAC 388-540-
190);

(b) Personal care items such as slippers, toothbrushes,
etc.; or

(c) Additional staff time or personnel costs. Staff time is
paid through the composite rate. Home dialysis helpers are
the only personnel cost paid outside the composite rate (refer
to WAC 388-540-160).

(2) MAA reviews all initial requests for noncovered ser-
vices based on WAC 388-501-0165.

NEW SECTION

WAC 388-540-150 Reimbursement—General. (1)
Kidney center services described in this section are paid by
one of two methods:

(a) Composite rate payments—This is a payment
method in which all standard equipment, supplies and ser-
vices are calculated into a blended rate.

(i) A single dialysis session and related services are
reimbursed through a single composite rate payment (refer to
WAC 388-540-160).

(ii) Composite rate payments for continuous ambulatory
peritoneal dialysis (CAPD) or continuous cycling peritoneal
dialysis (CCPD) are limited to thirty-one per month for an
individual client.

(iii) Composite rate payments for all other types of dial-
ysis sessions are limited to fourteen per month for an individ-
ual client. '

(b) Noncomposite rate payments—End-stage renal
disease (ESRD) services and items covered by the medical
assistance administration (MAA) but not included in the
composite rate are billed and paid separately (refer to WAC
388-540-170).
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(2) Limitation extension request—MAA evaluates
billings for covered services that are subject to limitations or
other restrictions, and approves such services beyond those
limitations or restrictions when medically necessary, under
the standards of WAC 388-501-0165.

(3) Take-home drugs—MAA reimburses kidney cen-
ters for take-home drugs only when they meet the conditions
described in WAC 388-540-170(1). Other drugs for at-home
use must be billed by a pharmacy and be subject to MAA
pharmacy rules.

(4) Medical nutrition—Medical nutrition products
must be billed by a pharmacy or a durable medical equipment
(DME) provider.

(5) Medicare eligible clients—MAA does not reim-
burse kidney centers as a primary payer for Medicare eligible
clients.

NEW SECTION

WAC 388-540-160 Items and services included in the
composite rate. (1) The following equipment, supplies, and
services for in-facility and home dialysis are included in the
composite rate:

(a) Medically necessary dialysis equipment;

(b) All dialysis services furnished by the facility's staff;

(c) Standard end-stage renal disease laboratory tests
(refer to WAC 388-540-180);

(d) Home dialysis support services including delivery,
installation, and maintenance of equipment;

(¢) Purchase and delivery of all necessary dialysis sup-
plies;

(f) Declotting of shunts and any supplies used to declot
shunts;

(g) Oxygen and the administration of oxygen;

(h) Staff time used to administer blood and nonroutine
parenteral items;

(i) Noninvasive vascular studies; and

() Training for self-dialysis and home dialysis helpers.

(2) The medical assistance administration (MAA) issues
a composite rate payment only when all of the above items
and services are furnished or available at each dialysis ses-
sion.

(3) If the facility fails to furnish or have available any of
the above items, MAA does not pay for any part of the items
and services that were furnished.

NEW SECTION

WAC 388-540-170 Items and services not included in
the composite rate. The following items and services are not
included in the composite rate and must be billed separately,
subject to the restrictions or limitations in this section and
other applicable published WAC:

(1) Drugs related to treatment, including but not limited
to epoetin alpha (EPO) and diazepam. The drug must:

(a) Be prescribed by a physician;

(b) Meet the rebate requirements described in WAC 388-
530-1125; and
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(c) Meet the requirements of WAC 246-905-020 when
provided for home use.

(2) Supplies used to administer drugs and blood;

(3) Blood processing fees charged by the blood bank
(refer to WAC 388-540-190); and

(4) Home dialysis helpers.

NEW SECTION

WAC 388-540-180 Laboratory services. (1) Labora-
tory services included in the composite rate, performed by
either the facility or an independent laboratory, must not be
billed separately except as provided for in (b) of this subsec-
tion:

(a) Standard end-stage renal disease (ESRD) lab tests are
included in the composite rate when performed at recom-
mended intervals (see billing instructions for current list).

(b) The standard ESRD lab tests referred to in (a) of this
subsection can be reimbursed separately from the composite
rate only when it is medically necessary to test more fre-
quently:

(i) Proof of medical necessity must be documented in the
client's medical record when billing for more frequent test-
ing. A diagnosis of end-stage renal disease is not sufficient;

(ii) The claim must include information on the nature of
the illness or injury (diagnosis, complaint or symptom)
requiring the performance of the test(s); or

(iii) An ICD-9CM diagnosis code may be shown in lieu
of a narrative description.

(2) All separately-billable, ESRD laboratory services
must be billed by and reimbursed to the lab that performs the
test.

NEW SECTION

WAC 388-540-190 Blood products and services. (1)
The medical assistance administration (MAA) reimburses
free-standing kidney centers for:

(a) Blood processing and other fees assessed by non-
profit blood centers that do not charge for the blood or blood
products themselves; and

(b) Costs incurred by the center to administer its in-
house blood procurement program.

(2) MAA does not reimburse centers for blood or blood
products (refer to WAC 388-550-6500).

(3) Staff time used to administer blood or blood products
is reimbursed only through the composite rate (refer to WAC
388-540-150 and 388-540-160).

NEW SECTION

WAC 388-540-200 Epoetin alpha (EPO) therapy.
The medical assistance administration (MAA) reimburses the
kidney center for EPO therapy when:

(1) Administered in the kidney center to a client:

(a) With a hematocrit less than thirty-three percent or a
hemoglobin less than eleven when therapy is initiated; or

(b) Continuing EPO therapy with a hematocrit between
thirty and thirty-six percent.

(2) Provided to a home dialysis client:
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(a) Under the same hematocrit/hemoglobin guidelines as
stated in (1)(a) and (b) of this section; and

(b) When permitted by Washington Board of Pharmacy
Rules. (Refer to WAC 246-905-020 Home dialysis pro-
gram—Legend drugs.)

NEW SECTION

WAC 388-540-210 Injectable drugs given in the kid-
ney center. Injectable drugs administered in the kidney cen-
ter are reimbursed up to the medical assistance administra-
tion's (MAA) published maximum fees.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-540-010 Services.

WAC 388-540-020 Reimbursement.

WAC 388-540-030 _ KDP eligibility require-
ments.

Transfer of resources without
adequate consideration.

WAC 388-540-040

WAC 388-540-050 Fiscal information.

WAC 388-540-060 KDP eligibility determina-

tion.
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PROPOSED RULES
WASHINGTON STATE
SCHOOL FOR THE DEAF
{Filed July 7, 2003, 11:35 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Chapter 148-280 WAC, Family Educa-
tional Rights and Privacy Act of 1974.

Purpose: To implement federal regulatory changes
regarding educational records, resulting from amendments to
the Family Educational Rights and Privacy Act, state laws,
RCW 13.40.480 and 28A.225.330; and to revise school pol-
icy on disclosure of directory information.

Statutory Authority for Adoption: RCW 72.42.041.

Statute Being Implemented: 20 U.S.C. § 1232g, RCW
13.40.480 and 28A.225.330.

Summary: Changes are needed to comply with the fed-
eral regulatory changes related to the protection and disclo-
sure of educational records as a result of the amendments to
Family Educational Rights and Privacy Act of 1974, 20
U.S.C. § 1232g, its implementing regulations at 34 C.F.R.
part 99; amendments to state laws related to school security
and sharing of information in the juvenile justice system; and
to revise school policy on disclosure of directory information.
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Reasons Supporting Proposal: Required by federal and
state law.

Name of Agency Personnel Responsible for Drafting:
Bonnie Y. Terada, Attorney General's Office, 1220 Main
Street, Suite 510, Vancouver, WA 98660, (360) 759-2100;
Implementation: Dr. John Davis, Interim Superintendent,
Washington School for the Deaf, 611 Grand Boulevard, Van-
couver, WA 98661-4918, (360) 414-0400; and Enforcement:
Superintendent, Washington School for the Deaf, 611 Grand
Boulevard, Vancouver, WA 98661-4918, (360) 414-0400.

Name of Proponent: Washington State School for the
Deaf, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The new and revised rules implement the federal
regulatory changes related to the protection and disclosure of
educational records as a result of the amendments to Family
Educational Rights and Privacy Act of 1974,20 U.S.C. §
1232g and its implementing regulations at 34 C.F.R. part 99.
Revisions and new rules are also necessary to implement
state laws related to school security and sharing of personally
identifiable information within and outside of the school,
including other participants in the juvenile justice system.
The school policy governing disclosure of directory informa-
tion is being revised to allow disclosure of certain types of
information in education records that is not generally consid-
ered harmful, and its release is not considered an invasion of
a student's privacy. The revision of policy is consistent with
FERPA regulations which require the school to provide pub-
lic notice to parents and students of the types of personally
identifiable information designated as directory information
and the right to refuse disclosure of any or all of such infor-
mation.

Proposal Changes the Following Existing Rules: As
described above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No small business
impacts have been identified.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. RCW 34.05.328 does not apply to this
rule adoption. The rules are not considered significant legis-
lative rules by the Washington State School for the Deaf.

Hearing Location: Washington State School for the
Deaf, Administrative Conference Room, 611 Grand Boule-
vard, Vancouver, WA 98661, on September 3, 2003, at 9:00
a.m.

Assistance for Persons with Disabilities: Contact Judy
Smith by August 29, 2003, TTY (360) 414-0401 or (360)
414-0401.

Submit Written Comments to: Bonnie Terada, Assistant
Attorney General, Attorney General's Office, 1220 Main
Street, Suite 510, Vancouver, WA 98660, fax (360) 696-
6291, by August 29, 2003.

Date of Intended Adoption: September 3, 2003.

July 2, 2003
Dr. John Davis

Interim Superintendent



Washington State Register, Issue 03-15

AMENDATORY SECTION (Amending WSR 90-16-018,
filed 7/19/90, effective 8/19/90)

WAC 148-280-010 Confidentiality of student
records. The Washington school for the deaf implements
policy contained in this chapter in compliance with the Fam-
ily Educational Rights and Privacy Act of 1974, 20 U.S.C.
Sec. 1232(g) (FERPA), and the ((Education-of-the-Handi-
eapped-Aet)) Individuals with Disabilities Education Act

(IDEA), 20 U.S.C. ((Sees—1+460-through 1420 this poliey-has

been-created:

information-contained-therein:)) § 1412 (a)(8). These laws
establish that the education records of students attending or

having attended the school are confidential and can be
released only with written permission of the parent (or adult
student). The primary rights of parents and adult students
under FERPA are:

(1) To inspect and review education records;

(2) To request amendment of education records; and

(3) To have some control over the disclosure of informa-
tion from education records.

AMENDATORY SECTION (Amending WSR 90-16-018,
filed 7/19/90, effective 8/19/90)

WAC 148-280-011 Definitions. As used in this chapter:

(1) "Directory information" means information con-
tained in an education record of a student which would not
generally be considered harmful or an invasion of privacy if
disclosed. It includes, but is not limited to the student’s name,
photograph, address, telephone listing, date and place of
birth, ((mejerfield-of-studys)) participation in officially rec-
ognized activities and sports, weight and height of members
of athletic teams, dates of attendance, ((degtees)) diplomas,
honors, and awards received, and ((the-mestreeent)) previous
((edueational-ageney-or-institution)) school attended.

(2) "Disclosure” means to permit access to or the release,
transfer, or other communication of education records, or the
personally identifiable information contained in those
records, to any party, by any means, including oral, written,
or electronic means.

(3) "Education records" means those records, files, doc-
uments, and other materials that are:

(a) Maintained by the school; and

(b) Directly related to a student.

The term "education records” does not include:

(1) Records of ((m&ueﬁeaa-l—superwsewxd—admams—

’

persens)) school staff that are kept in the sole possession of
the maker of the record, and are not accessible or revealed to
any other person except a temporary substitute for the maker

of the record;
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tetion)) cre-

ated and maintained by school security or the law enforce-

ment unit of the school;

(iii) ((In-the-ease-of persons-who-are-employed-by-but-de
net-attend-the-sehoolk;)) Records made and maintained in the
normal course of business which relate exclusively to such
person in that person's capacity as an employee and which are
not available for ((use-fer)) any other purpose: Provided,
That this exception ((frem-the-definttion-of "education
recerds™)) does not apply to records relating to an individual
in attendance at the school who is employed as a result of his
or her status as a student;

(iv) Records on a student who is eighteen years of age or
older that are created and maintained by a physician, psychi-
atrist, psychologist, or other recognized professional or para-
professional acting in his or her professional or paraprofes-
sional capacity, or assisting in that capacity and that are cre-
ated, maintained, or used only in connection with the
treatment of the student; and are not available to anyone other
than persons providing such treatment; provided, however,
that such records can be personally reviewed by a physician
or other appropriate professional of the student's choice; and

(v) Records that contain only information relating to an
individual after he or she is no longer a student at the school.

{4) "((Eligible)) Adult student” means a student who has
reached eighteen years of age. When a student becomes an
"((etigible)) adult student,” the rights accorded to, and the
consent required of, parents under this chapter transfer from
the parents to the student.

(5) "Legitimate educational interest” means the necessity
to review educational records in order to fulfill professional
responsibility, perform a function related to a student's edu-
cation or discipline, or maintain safety and security.

(6) "Parent” means a parent of a student and includes a
natural parent, a guardian, or an individual acting as a parent
in the absence of a parent or guardian.

((¢6)—Party—means-an-individuah-ageney-institution—or
erganization-))

(7) "Personally identifiable information” includes, but is
not limited to the student's name; the name of the student's
parent or other family member; the address of the student or
student's family; a personal identifier, such as the student's
Social Security number or student number; a list of personal
characteristics that would make the student's identity easily
traceable; or other information that would make the student's
identity easily traceable.

(8) ((“Studentmeans-any-individual-who-is-er-has-been

" " - o . .

meainteins-edueation-reeords:)) "Shool fﬁcial" includes a
person employed by the school as a_teacher, administrator,

supervisor, counselor, support staff member (including
health or medical staff and law enforcement unit personnel),

a person serving on the school board of trustees. a person
with whom the school has contracted to perform a special

task (such as an attorney, auditor, medical consultant, or ther-
apist), or a parent or student serving on an official committee
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or assisting another school official in performing his or her
tasks.

AMENDATORY SECTION (Amending WSR 90-16-018,
filed 7/19/90, effective 8/19/90)

WAC 148-280-015 Notice. The school shall provide
parents ((ef)) and adult students ((¢er-eligible-students)-eur-

rently-in-attendanee)) with annual notice of their rights
((u-ndeﬁhis—elmter—'Phe-ne&eeeha}meem-pafeﬂts-{eﬁehgi-

reguirements-of-the Family Edueational Rights-and-Privacy
Aet)) as defined by FERPA by publication in the parent/stu-

dent handbook.

AMENDATORY SECTION (Amending WSR 90-16-018,
filed 7/19/90, effective 8/19/90)

WAC 148-280-020 Education records—((Parents"
(er-eligible-students)-risht-te-inspeet)) Access rights. (1)
A parent, ((ehigible)) adult student, or representative of the
parent has the right to inspect and review the education
records of the student.

(2) Where the education record or data includes informa-
tion on more than one student, the parent(s) of those students
(or the ((eligible)) adult students) shall have the right to
inspect and review only the information relating to their child
(or themselves) or to be informed of that specific informa-
tion.

(3) The parent (or ((eligible)) adult student) has the right
to obtain copies of the student’s education records. Charges
for the copies shall not exceed the cost normally charged by
the school. However, if the fee effectively prevents the parent
(or ((eligible)) adult student) from exercising the right to
inspect and review the student’s education records, the school
may provide such copies free of charge.

(4) The school may presume that a parent has authority
to inspect and review records relating to his/her child unless

the school has been adv1sed that ((t-he—pafem—dees—ﬁe&-ha*fe
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AMENDATORY SECTION (Amending WSR 90-16-018,
filed 7/19/90, effective 8/19/90)

WAC 148-280-025 Education records—Access pro-
cedures. (1) A list of the types and locations of education
records collected, maintained, or used by the school may be
obtained by the parent (or adult student) at the superinten-
dent’s office.

(2) A request by a parent (or ((eligible)) adult student)
((ferreview-ofinformation)) to inspect and review education
records should be made in writing to the ((individual-or-office
having-eustody-of the-record)) supervising teacher K-12 (i.e.,
building principal).

(3) The ((eustedian-of-the-recerd)) supervising teacher
K-12 or his/her designee shall respond to reasonable requests
for inspection, explanation, and interpretation of education
records within forty-five days from the date the request was
received and before any meeting regarding an individualized
education program or hearing relating to the identification,
evaluation, or placement of the student. If the ((recerds-eus-
todian)) supervising teacher K-12 is unable to comply with a
request within the above stated period, he or she shall inform
the parent (or ((eligible)) adult student) of that fact and the
reasons in writing.

AMENDATORY SECTION (Amending WSR 90-16-018,
filed 7/19/90, effective 8/19/90)

WAC 148-280-030 Education records—Amendment.
(1)(a) A parent (or ((eligible)) adult student) who believes
that information contained in the education record is inaccu-
rate, misleading, or violates the privacy or other rights of the
student, may request the school to amend the information.

(b) (The-righttechallenge;under-this-chapter;shall-not
be-used-to-contest-grades-which-are-eerrectly-recorded:)) A
parent (or adult student) shall not be permitted under this
chapter to challenge the validity of grades which are accu-
rately recorded.

(2) The school shall decide whether to amend the record
as requested within a reasonable time after receipt of the
request.

(3) If the school decides ((ret-to-amend-the-record-as

requested)) to deny the request, it shall inform the parent (or
((eligible)) adult student) of the decision and of the right to a

((brief-adjudicative-proceeding-under WAC148-108-100-

ters—as—guafdfaﬂshﬂa—sep(mﬁeﬂ—aﬂd—diesehmeﬂ)) there isa
court order, parenting plan, or legally binding document
relating to such matters as dissolution, separation, guardian-

ship, or custody that specifically revokes these rights.
(5) The parent (or adult student) has the right to a

response from the school to reasonable requests for explana-
tions and interpretations of the records.
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€63)) hearing. The hearing shall be a brief adjudicative
proceeding.

(4) The school will conduct a hearing within a reason-
able time after it has received the request for a hearing.

(a) Notice of the date, time and place shall be provided
reasonably in advance of the hearing.

(b) The hearing will be conducted by a hearing officer
who is a disinterested party. This hearing officer may be a
school official. The parent (or adult student)-shall be
afforded a full and fair opportunity to present evidence rele-
vant to the issues raised in the original request to amend an

education record. The parent (or adult student) may. at their

own expense, be assisted at the hearing by one or more indi-
viduals. including an attorney.

(c) The hearing officer will prepare a written decision
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(b) Officials of another school, school system, or institu-

tion of postsecondary education ((whe-haverequested-the
records-and-in-which)) where the student seeks or intends to

enroll((—upen—eend-meﬂ-that—

Pursuant to RCW 28A 225 330 records dlsclosed under thrs
subsection will include disciplinary action. violent behavior

or behavior listed in RCW 13.04.155, attendance, immuniza-
tion records, and academic performance. The school shall

based solely on the evidence presented at the hearing. The
decision will include a summary of the evidence presented
and the reasons for the decision.

() If, as a result of the ((brief-adjudieative-proceeding))
hearing, the school decides that the information is inaccurate,
misleading, or otherwise in violation of the privacy or other
rights of the student, it shall amend the information accord-
ingly and so inform the parent (or ((eligible)) adult student) in
writing.

(M) (6) If, as a result of the ((brief-adjudicative-pro-
eeeding)) hearing, the school decides that the information is
not inaccurate, misleading, or otherwise in violation of the
privacy or other rights of the student, it shall inform the par-
ent (or ((eligible)) adult student) of the right to place in the
record((s-it-meintains-on-the-student)) a statement comment-
ing on the challenged information and/or ((setting-forth-any))

a statement of the parent’s (or adult student’s) reasons for dis-
agreeing with the decision of the school((;fer-beth})).

((68))) (1) Any explanation placed in the records of the
student under this section must:

(a) Be maintained by the school as part of the records of
the student as long as the record or contested portion is main-
tained by the school; and

(b) Be included with any disclosure of the record or con-
tested portion to which the explanation relates.

AMENDATORY SECTION (Amending WSR 90-16-018,
filed 7/19/90, effective 8/19/90)

WAC 148-280-040 Disclosure of personally identifi-
able information from education records. (1) The school

shall not ((permit-aecess-to-or-the-release-ef)) disclose infor-
mation from education records ((er-persenally-identifieble
information-eontained-there)) (other than "directory informa-
tion") without the written consent of the parent (or ((eligible))

adult student) ((to-any-party-other-thenthe-following)) except

that records may be disclosed without consent when disclo-
sure is to:

(a) School officials((ineluding-teacherswhen-the-infor-

. ~ . sge . . .
the peril emmnle.e Ef]ﬂm.* TSP Eﬂs'ilkl ’:mes o ]thel'se_haell ilth
performanee-of-these-respensibilities)) who have a legitimate

educational interest in the records;

provide the parent (or adult student), upon request, with a

copy of the records disclosed and an opportunity for a hearing

to challenge the content of the record;

(c) Federal and state officials requiring access to educa-
tion records in connection with the audit and evaluation of a
federal or state-supported education program, or in connec-
tion with the enforcement of or compliance with federal or
state legal requlrements whrch relate to such programs((—Ln

(d) Organizations conducting studies for, or on behalf of
the school, for purposes of developing, validating, or admin-
istering predictive tests, administering student aid programs,
and improving instruction: Provided, That the study is con-
ducted in such a manner that does not permit the personal
identification of parents and students by persons other than
representatives of such organizations, and such information
is destroyed when no longer needed for the purposes for
which it was provided;

(e) Accrediting organizations in order to carry out their
accrediting functions;

(f) Any person or entity designated by judicial order or
(Qewhally-issued)) lawfully issued subpoena: Provided, That
the school shall make((s)) a reasonable effort to notify the

parent (or ((eligible)) adult student) ((ef-the-order-orsub-

peene)) in advance of comphance((—Aay—seheel—empleyee

)). unless such

notification and disclosure is specifically prohibited by an

order of the court or other issuing agency or the order has

been issued ex parte.

(i) If the school initiates legal action against a parent or
student, the school may disclose to the court, without a court

order or subpoena, the education records of the student that

are relevant and necessary for the school to proceed with the
legal action.
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(ii) If a parent or student initiates legal action against the
school, the school may disclose to the court, without a court
order or subpoena, the student’s education records that are
relevant and necessary for the school’s defense;

(2) State and local officials or authorities if specifically
required by state law adopted before November 19, 1974, or
if reporting or disclosure concerns the juvenile justice system
and the system’s ability to effectively serve the student prior
to adjudication;

(h) Appropriate persons in connection with a health or
safety emergency if knowledge of such information is neces-
sary to protect the health or safety of a student or other indi-
viduals;

(i) Teachers and school officials in other schools and
school districts, and teachers, security personnel and other

personnel at the Washington school for the deaf who have a
legitimate educational interest in the behavior of the student
when the information concerns disciplinary action taken
against the student for behavior that posed a significant risk
to safety or well-being of that student, other students, or other
members of the school community. or a history of violent
behavior or behaviors listed in RCW 13.04.155. "Disciplin-

ary action” means the investigation, adjudication or imposi-

tion of sanctions by the school for an infraction or violation
of the student conduct code.

(2) Where the consent of a parent (or ((eligible)) adult
student) is obtained for the release of education records, it
shall be in writing, signed and dated by the person giving
such consent, and shall include:

(a) A specification of the records to be released;

(b) The reasons for such release; and

(c) The names of the parties to whom such records will
be released.

(3) When a disclosure is made under subsection (2) of
this section, if a parent (or ((eligible)) adult student) so
requests, the school shall provide him or her with a copy of
the records disclosed.

(4) Personally identifiable education records released to
third parties, with or without parent (or ((eligible)) adult stu-
dent) consent, shall be accompanied by a written statement
indicating that the information cannot be subsequently
released in a personally identifiable form to any other party
without the prior consent of the parent (or ((eligible)) adult
student).

5) ((Ufﬂess—eﬂaerm-se—pfehfbﬁed—by—}&wrmfem&ﬂen

of Lo he healtl : :
student-or-other-persen{s))) "Directory information" may be

disclosed without the parent’s (or adult student’s) prior writ-

ten consent, unless the parent (or adult student) notifies the

school in writing by the tenth day of the academic year that he
or she does not want any or all of the student’s information to

be designated as directory information.

AMENDATORY SECTION (Amending WSR 90-16-018,
filed 7/19/90, effective 8/19/90)

WAC 148-280-055 Record of access. (1) The school
shall maintain a record of each request for access to and each

Proposed
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disclosure of personally identifiable information from the
education records of each student.

(2) The school shall maintain the record with the educa-
tion records of the student as long as the records are main-
tained.

(3) For each request or disclosure the record must
include:

(a) The name of the party who had requested or received
information;

(b) The date access was given; and

(c) The legitimate interest or purpose ((fer—whieh—the
pearty-is-authorizedto-use-the-reeords)) the party has in
requesting or obtaining the information.

(4) If the party receiving personally identifiable informa-
tion makes further disclosures of the information on behalf of
the school, the record must include:

(a) The names of additional parties to which the receiv-
ing party may disclose the information; and

(b) The legitimate interests under WAC 148-280-040
which each of the additional parties has in requesting or
obtaining the information.

(5) Subsection (1) of this section does not apply if the
request was from, or the disclosure was to:

(a) The parent or ((eligible)) adult student;

(b) A designated school official with a legitimate educa-
tional interest under WAC 148-280-040 (1)(a);

(c) A party with written consent from the parent or ((eli-
gible)) adult student; ((eF))

(d) A party seeking directory information; or

(e) A party seeking or receiving records as directed by a
federal grand jury or other law enforcement subpoena and the

issuing court or other issuing agency has ordered that the
existence or the contents of the subpoena or the information
furnished in response to the subpoena not be disclosed.

AMENDATORY SECTION (Amending WSR 90-16-018,
filed 7/19/90, effective 8/19/90)

WAC 148-280-060 Destruction of information. (1)
Student education records may be destroyed in accordance
with state laws and regulations: Provided, That the school
shall not destroy any education records if there is an outstand-
ing request to inspect and review the records under this chap-
ter. ’

(2)(a) The school shall inform parents (or ((eligible))
adult students) when personally identifiable information is no
longer needed to provide educational services to the student.

(b) At the request of a parent (or ((eligible)) adult stu-
dent), the school shall destroy personally identifiable infor-
mation. However, the school may maintain a permanent
record of the student’s name, address, phone number, grades,
attendance record, classes attended, grade level completed,
and year of completion without time limitation.

(3) For the purpose of this section, "destruction” shall
mean physical destruction or removal of personal identifiers.
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 148-280-050
WAC 148-280-070

Safeguards.

Directory information.

WSR 03-15-021
PROPOSED RULES
STATE BOARD FOR
COMMUNITY AND TECHNICAL COLLEGES
{Filed July 8, 2003, 2:17 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
09-043.

Title of Rule:
courses. .
Purpose: Rules need to be revised in the area of tuition
charges for certain ungraded courses (parent education) as a
result of changes in tuition structure.

Statutory Authority for Adoption:
RCW. ,

Statute Being Implemented: Section 603, chapter 371,
Laws of 2002.

Summary: See Purpose above.

Reasons Supporting Proposal: Rules need to be revised
as a result of changes in tuition structure.

Name of Agency Personnel Responsible for Drafting:
Rebecca Rhodes, 319 7th Avenue S.E., Olympia, WA 98504,
(360) 704-4340; Implementation and Enforcement: Jan
Yoshiwara, 319 7th Avenue S.E., Olympia, WA 98504, (360)
704-4353.

Name of Proponent: State Board for Community and
Technical Colleges, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Tuition charges for certain ungraded

Chapter 28B.50

Explanation of Rule, its Purpose, and Anticipated

Effects: The existing WAC was based upon the former com-
munity college tuition structure in which there were no addi-
tional tuition charges between the 10th and 18th credit hours.
In its current form, WAC 131-28-026 is inconsistent with the
new tuition structure adopted beginning fiscal year 2003.

In order to treat all students in the same manner, this
modification establishes that students who attend a parent
education course for credit hours between eleven and eigh-
teen will pay the same per credit hour as other parent educa-
tion students. '

Proposal Changes the Following Existing Rules: Stu-
dents who attend a parent education course for credit hours
between eleven and eighteen will pay the same per credit
hour as other parent education students.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No small business eco-
nomic impact.

RCW 34.05.328 does not apply to this rule adoption.

WSR 03-15-021

Hearing Location: Skagit Valley College, Whidbey
Campus, 1900 S.E. Pioneer Way, Oak Harbor, WA 98277,
on September 9, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Del-
Rae Oderman by September 2, 2003, fax (360) 586-6440.

Submit Written Comments to: Jan Yoshiwara, State
Board for Community and Technical Colleges, P.O. Box
42495, Olympia, WA 98504-2495, fax (360) 586-0050, by
September 2, 2003.

Date of Intended Adoption: September 9, 2003.

July 2,2003
DelRae Oderman
Executive Assistant
Rules Coordinator

AMENDATORY SECTION (Amending WSR 98-22-062,
filed 11/2/98, effective 12/3/98)

WAC 131-28-026 Tuition charges for certain
ungraded courses. (1) The state board shall designate
ungraded courses. These courses may be offered at tuition
rates that differ from the standard rates set by WAC 131-28-
025.

(2) Ungraded courses shall meet the following qualifica-
tions:

(a) The primary intent of offering the course is other than
providing academic credit applicable to an associate or
higher degree.

(b) The course has a specialized purpose in that it is
intended to meet the unique educational needs of a specific
category or group of students.

(c) The course is offered for the purpose of providing the
individual student with a discrete skill or basic body of
knowledge other than that intended to lead to initial employ-
ment.

(d) The course cannot be administered as a contract
course pursuant to WAC 131-28-027, 131-32-010, or 131-
32-020. ‘

(e) The course is not offered primarily as an integral part
of any lower-division curriculum or program.

(f) The course is not one specifically or primarily
intended to satisfy requirements for receiving a high school
diploma.

(3) Colleges may establish the amount of waiver for the
following ungraded courses:

(2) Farm management and small business management;

(b) Emergency medical technician and paramedic con-
tinuing education;

(c) Retirement;

(d) Industrial first aid offered to satisfy WISHA and
approved by the department of labor and industries;

(e) Journeyperson training in cooperation with joint
apprenticeship and training committees.

(4) The waiver amounts for the following ungraded
courses shall conform with the following schedule:

(a) Adult basic education, English as a second language,
GED preparation: No charge.

(b) Parent education involving a cooperative preschool
program: Eighty-five percent reduction from the standard

Proposed
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per credlt tuition and serv1ces act1v1t1es fee charge ((P—afem

beehargeel—fer—these—e—sed-lw-))

(c) Courses offered for the purpose of satisfying related
or supplemental educational requirements for apprentices
indentured with the Washington state apprenticeship council
or federal Bureau of Apprenticeship and Training: Two-
thirds reduction from the standard per credit tuition and ser-
vices and activities fee charge. The college may convert the
credit hour charge to a rounded amount per clock hour. Col-
leges may not deduct the tuition owed from training contract
with apprentice organizations.

(5) Students taking both regular and ungraded courses
will be charged separately for the courses.

(6) Application of this section shall be subject to admm-
istrative procedures established by the state director with
respect to maximum credit values of such ungraded courses,
curriculum, or any unique circumstances related to enroll-
ment in such courses.

(7) Ungraded course fees received pursuant to this sec-
tion shall be accounted for and deposited in local community
college operating fee accounts established in RCW 28B.15.-
031.

(8) Ungraded course fees may be paid by the sponsoring
entity rather than an individual student.

WSR 03-15-026
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Filed July 8, 2003, 4:26 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
07-042.

Title of Rule: WAC 388-452-0005 Do I have to be inter-
viewed in order to get benefits?

Purpose: To update program language, clarify when an
interview is required for cash or basic food benefits, and indi-
cate when clients may have a telephone interview.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510.

Statute Being Implemented: RCW 74.04.050, 74.04.-
055, 74.04.057, 74.04.510.

Summary: This rule explains when clients must have an
interview when applying for benefits, completing an eligibil-
ity review, or completing a recertification.

Reasons Supporting Proposal: These changes are neces-
sary to clarify when clients do not need an interview, when a
phone interview is acceptable, and when they must have a
face-to-face interview.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: John Camp, 1009 Col-
lege S.E., Lacey, WA 98504, (360) 413-3232.

Name of Proponent: Department of Social and Health

Services, governmental.

Proposed

Rule is necessary because of federal law, Title 7 of the
Code of Federal Regulations, Part 273.2(e).

Explanation of Rule, its Purpose, and Anticipated
Effects: Rule: WAC 388-452-0005 Do I have to be inter-
viewed in order to get benefits?

Purpose and Effect: See Purpose, Summary, and Rea-
sons Supporting Proposal above.

Proposal Changes the Following Existing Rules: See
Purpose, Summary, and Reasons Supporting Proposal above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses, it only
affects DSHS clients by modifying immigrant eligibility pro-
visions to the sponsor deeming requirements for food assis-
tance benefits.

RCW 34.05.328 does not apply to this rule adoption.
These amendments are exempt as allowed under RCW
34.05.328 (5)(b)(vii) which states in part, "[t}his section does
not apply to...rules of the department of social and health ser-

vices relating only to client medical or financial eligibility -

and rules concerning liability for care of dependents.” This
rule adopts federal requirements mandated by Title 7 of the
Code of Federal Regulations Part 273.2(e), regarding when
clients need to attend an interview for certification and recer-
tification of benefit eligibility. The department also applies
the same requirements for cash assistance and medical bene-
fits for children, pregnant women and families.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail
FernAX @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., August 26,
2003.

Date of Intended Adoption: No earlier than August 27,
2003.

July 7, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-14-023,
filed 6/21/02, effective 7/1/02)

WAC 388-452-0005 Do I have to be interviewed in
order to get benefits? (1) Unless you are applying for medi-
cal only ((er-meet-certain-hardship-eriterialisted-in-subsee-
tion{8)-belew)), you or your authorized representative must
have ((afaee—to-face)) an interview with the department:

(a) At initial certification; and

(b) At least once every twelve months if your assistance
unit (AU) is certified for twelve months or less.

(2) You ((are—net-required)) do not have to attend an
interview ((when-yeur-applieation-orreview-is-just-for)) if
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you are applying for or recertifying medical benefits only. If

we deny your application for cash or Basic Food ((assis-
tanee)) because you did not ((appearfer)) have an interview,
we continue to process your request for medical benefits((z
¢a)y-Ifyou-are-pregnant;
XE?: | Camilv_with-child Jortl :

nineteen;of

afe-ehgtb}e-er—eaﬂ—get—ehe-mfemmaen-by-mm-l))

(3) You will have just one interview even ((whea—you
apply)) if you are applying for or have a review for benefits
from more than one ((essistanee)) program.

(4) If ((you-are)) we do not ((interviewed)) interview you
on the same day that we get your application, we schedule an
interview appointment for you. We schedule your appoint-
ment the day we get your application or on the next business
day if we get your application outside of our scheduled busi-
ness hours. on a holiday or a weekend.

(5) We schedule an interview so your AU has at least ten
days after the interview to provide needed verification:

(a) Before the end of the thirty-day processing period for
applications; or

(b) Before your certification period ends for eligibility
reviews.

(6) If you miss your first interview and ((request)) ask
for another interview within thirty days of the date ((ef-yeus
applieation)) you applied for benefits, we schedule a second
interview for you.

(7) ((Fou-oraneother-persen)) If you must have an inter-

view for benefits, you or someone who can give us the infor-
mation we need about your AU must ((atterd)) participate in

the interview. You may bring ((anether)) any person ((te-the
interview:)) you ((mey)) choose ((anotherpersento-ge)) to
((the)) your interview ((for-youwhen:

{a)-Yeu-cannot-come-to-the-Joeal-office-forus-to-deeide
£ Lioiblef ; . ;
-WAC-388-460-0005-for-foed-assistanee)).

(8) You may choose someone to take your place in your
interview:

(a) For cash assistance if you cannot come to the local
office for us to decide if you are eligible for benefits: or

(b) For Basic Food if the person is your authorized rep-
resentative as described in WAC 388-460-0005.

(9) We usually have interviews at the local office. You
can have a scheduled telephone interview ((or-an-interview-in

your-heme-if-attending)) if there is any reason you cannot

attend an interview at the local office ((

you-or-yourrepresentative)). Examples of ((hardships)) rea-

sons you may be unable to attend an interview include
include:

(2) ((H-your-entire-assistance-unit-is-eldetly-or-mentally
hvsicallvdisabled

(27]
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€))) Your work or training ((heurs)) schedule make it
((diffienlt-to-come-into-the-offiee)) inconvenient for you to
attend an in-office interview during regular business hours;

((€2)) (b)_You are unable to take time off of work to
attend an in-office interview, because you would not get paid
for this time or you fear you could lose your job;

(c) Someone in your AU is ill, or you have to stay home
to care for an AU member;

(d) You are having transportation problems;

(e) You can't safely get to the office because of severe
weather;

(f) You live in a remote area and cant easily get to the

local office;

(g) All the people in your AU are elderly, mentally dis-
abled, or physically disabled;
(h) Someone in your AU is affected by family violence

such as physical or mental abuse, harassment, or stalking by
the abuser; or

((¢29)) () You have any other ((problem—which-would
make)) situation that makes it difficult for you to come into
the office for an interview.

WSR 03-15-027
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed July 8, 2003, 4:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
09-090.

Title of Rule: The Division of Child Support (DCS) is
amending rules regarding the DCS license suspension pro-
gram: WAC 388-14A-4500 What is the division of child
support’s license suspension program?, 388-14A-4505 The
notice of noncompliance and intent to suspend licenses, 388-
14A-4510 Who is subject to the DCS license suspension pro-
gram?, 388-14A-4515 How do I avoid having my license sus-
pended for failure to pay child support?, 388-14A-4520 Sign-
ing a repayment agreement may avoid certification for non-
compliance, 388-14A-4525 How to obtain a release of
certification for noncompliance, and 388-14A-4530 Admin-
istrative hearings regarding license suspension are limited in
scope.

Purpose: DCS has reviewed and revised the rules
regarding the license suspension program, especially to clar-
ify who is subject to license suspension and to provide for a
stay of certification after service of a notice of noncompli-
ance on a noncustodial parent who is incarcerated or receiv-
ing public assistance.

Statutory Authority for Adoption: RCW 74.20A.320.

Statute Being Implemented: RCW 74.20A.320.

Summary: DCS is revising the rules regarding the
license suspension program, to clarify who is subject to
license suspension.

Reasons Supporting Proposal: The rules clarify proce-
dures - see Purpose above.

Proposed

PROPOSED
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Koptur, DCS HQ,
P.O. Box 9162, Olympia, WA 98507-9162, (360) 664-5065.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: DCS is amending the rules regarding the DCS
license suspension program, which are contained in WAC
388-14A-4500 through 388-14A-4530, authorized by RCW
74.20A.320. These amendments are to clarify who may be
subject to license suspension, and to provide for a stay of cer-
tification after service of a notice of noncompliance on a non-
custodial parent who is incarcerated or receiving public assis-
tance.

Proposal Changes the Following Existing Rules:
Amendments to WAC 388-14A-4500, 388-14A-4505, 388-
14A-4510, 388-14A-4515, 388-14A-4520, 388-14A-4525,
and 388-14A-4530. See Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not have
an economic impact on small businesses. It only affects indi-
viduals who have support obligations or individuals who are
owed child support.

RCW 34.05.328 does not apply to this rule adoption.
The rule does meet the definition of a significant legislative
rule, but DSHS/DCS is not required to prepare a further anal-
ysis under RCW 34.05.328 (5)(b)(vii), which exempts rules
concerning liability of care of dependents.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernaax @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., August 26,
2003.

Date of Intended Adoption: Not earlier than August 27,
2003.

July 7, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY_SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4500 What is the division of child
support’s license suspension program? (1) RCW
74.20A.320 provides that, in some circumstances, the divi-
sion of child support (DCS) may certify for license suspen-
sion a noncustodial parent (NCP) who is not in compliance
with a child support order. The statute calls the NCP the
responsible parent.

Proposed
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(a) "Certify" means to ((establish)) notify the department

of licensing or other state licensing entities that the NCP is
not in compliance with a child support order and to ask ((the
department-of-licensing-and-otherstate-licensing-entities))
them to take appropriate action against licenses held by the
NCP. Before DCS can certify an NCP, DCS serves a notice
on _the NCP as described in WAC 388-14A-4505 and 388-
14A-4510. This notice is called the notice of noncompliance
and intent to suspend licenses, and is sometimes called the
notice of noncompliance.

(b) "Responsible parent” is defined in 388-14A-1020.
The responsible parent is also called the "noncustodial par-
ent."

(2) "Noncompliance with a child support order" is
defined in RCW 74.20A.020(18) and in WAC 388-14A-
4510.

(3) When DCS certifies the NCP, the department of
licensing or other licensing entities take action to deny, sus-
pend, or refuse to renew the NCP’s license, according to the
terms of RCW 74.20A.320 (8) and (12).

(4) This section and sections WAC 388-14A-4505
through 388-14A-4530 cover the DCS license suspension
program.

(5) DCS may certify an NCP who is not in compliance
with a child support order to the department of licensing or
any appropriate licensing entity. In determining which licens-
ing entity receives the certification, DCS ((shel-ecensider))
considers:

(a) The number and kind of licenses held by the parent;
and

(b) The effect that suspension of a particular license will
have in motivating the parent to pay support or to contact
DCS to make appropriate arrangements for other relief.

(6) DCS may certify a parent to any licensing agency
through which it believes the parent has obtained a license.
DCS may certify a parent to as many licensing agencies as
DCS feels necessary to accomplish the goals of the license
suspension program.

(7) In certain circumstances spelled out in WAC 388-
14A-4510 (2) and (3), DCS may serve the notice of noncom-

pliance on a noncustodial parent but may stay the commence-
ment of the twenty-day objection period in WAC 388-14A-

4505 (4)(b).

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4505 The notice of noncompliance
and intent to suspend licenses. (1) Before certifying a non-
custodial parent (NCP) for noncompliance, the division of
child support (DCS) must serve the NCP with a notice of
noncompliance and intent to suspend licenses. This notice
tells the NCP that DCS intends to submit the NCP’s name to
the department of licensing and any other appropriate licens-
ing entity as a licensee who is not in compliance with a child
support order.

(2) DCS must serve the notice by certified mail, return
receipt requested. If DCS is unable to serve the notice by cer-
tified mail, DCS must serve the notice by personal service, as
provided in RCW 4.28.080.
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(3) The notice must include a copy of the NCP’s child
support order and must contain the address and phone num-
ber of the DCS office which issued the notice.

(4) The notice must contain the information required by
RCW 74.20A.320(2), telling the NCP that:

(a) The NCP may request an administrative hearing, but
that the hearing is limited in scope (see WAC 388-14A-
4530);

(b) DCS will certify the NCP unless the NCP makes a
request for hearing within twenty calendar days of the date of
service of the notice, except when a longer period of time is
given, as provided in WAC 388-14A-4510 (2) or (3);

(c) The NCP may avoid certification by agreeing to
make timely payments of current support and agreeing to a
reasonable payment schedule on the support debt;

(d) Certification by DCS will result in suspension or
nonrenewal of the NCP’s license by the licensing entity until
DCS issues a release stating that the NCP is in compliance
with the child support order;

(e) Suspension of a license may affect the NCP’s insur-
ance coverage, depending on the terms of any policy;

(f) Filing a petition to modify the support obligation may
stay (or put a hold on) the certification process; and

(g) Even after certification, the NCP may obtain a release
from certification by complying with the support order.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4510 Who is subject to the DCS
license suspension program? (1) The division of child sup-
port (DCS) may ((eertify)) serve a notice of noncompliance
on a noncustodial parent (NCP) who is not in compliance
with a child support order when:

~ (a) The NCP is required to pay child support under a
court order or administrative order;

(b) The NCP is at least six.months in arrears; and

(©) (Fhe-NCP-is-not:

¢83)) The NCP is not currently making payments to the
Washington state support registry under a wage withholding
action issued by DCS.

(2) DCS may serve a notice of noncompliance on an
NCP who meets the criteria of subsection (1) above, even if
the NCP is in jail or prison. Unless the NCP has other

resources available while in jail or prison, DCS stays the
commencement of the twenty-day objection period in WAC
388-14A-4505 (4)(b) until the NCP has been out of jail or
prison for thirty days.

(3) DCS may serve a notice of noncompliance on an

NCP who meets the criteria of subsection (1) above, even if
the NCP is a public assistance recipient. DCS stays the com-

mencement of the twenty-day objection period in WAC 388-
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14A-4505 (4)(b) unti] the thirty days after the NCP’s cash
assistance grant is terminated.

(4) "Noncompliance with a child support order" for the
purposes of the license suspension program means a NCP
has:

(a) Accumulated a support debt, also called an arrearage
or arrears, totaling more than six months of child support
payments;

(b) Failed to make payments under a written agreement
with DCS towards a support debt in an amount that is more
than six months’ worth of payments; or

(c) Failed to make payments required by a ((superier))
court order or administrative order towards a support debt in
an amount that is more than six months’ worth of payments.

((6))) (5) There is no minimum dollar amount for the six
months of arrears. The following are examples of when a
NCP is at least six months in arrears:

(a) The child support order requires monthly payments
of five hundred dollars. The NCP has not made a single pay-
ment since the order was entered seven months ago. This
NCP is at least six months in arrears;

(b) The child support order requires monthly payments
of one hundred dollars. The NCP has paid for the last few
months, but owes a back debt of over six hundred dollars.
This NCP is at least six months in arrears;

(c) The NCP owes a support debt according to a ((supe-
rior-eourt)) judgment, which requires payments of one hun-
dred dollars per month. The NCP has not made payment for
eight months. This NCP is at least six months in arrears; or

(d) The child support order required monthly payments
of two hundred dollars, but the child is over eighteen so no
current support is owed. However, the NCP has a debt of over
twelve hundred dollars. This NCP is at least six months in
arrears.

((&9)) (6) For the purposes of the license suspension pro-
gram, a NCP is in compliance with the child support order
when the amount owed in arrears is less than six months’
worth of support.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4515 How do I avoid having my
license suspended for failure to pay child support? (1)
After service of the notice of noncompliance, DCS stays cer-
tification action if the noncustodial parent (NCP) takes the
following action within twenty days of service of the notice:

(a) Requests an administrative hearing under WAC 388-
14A-4530; or

(b) Contacts DCS to negotiate a reasonable payment
schedule on the arrears and agrees to make timely payments
of current support.

(i) The stay for negotiation may last a maximum of thirty
calendar days after the NCP contacts DCS; and

(ii) If no payment schedule has been agreed to in writing
after thirty calendar days have passed, DCS may proceed
with certification of noncompliance;

(iii) A reasonable payment schedule is described in
WAC 388-14A-4520, below; and '
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(iv) The NCP may request a conference board review
under WAC 388-14A-6400 if the NCP feels that DCS has not
negotiated in good faith.

(2) If the NCP files a court or administrative action to
modify the child support obligation, DCS stays the certifica-
tion action.

(3) The stay for modification action may not exceed six
months unless DCS finds good cause to extend the stay.

(4) The NCP must notify DCS that a modification pro-
ceeding is pending and must provide a copy of the motion or
request for modification to DCS,

(5) A stay of certification does not require DCS to with-

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4520 Signing a repayment agreement
may avoid certification for noncompliance. (1) If a noncus-
todial parent (NCP) signs a repayment agreement, DCS stays
the certification action. The NCP must agree to pay current
support in a timely manner and make regular payments on the
support debt.

(2) The repayment agreement must state that if the NCP
fails to make payments under the terms of the agreement,
DCS may resume certification action.

(3) The signing of a repayment agreement does not
require DCS to withdraw the notice of noncompliance.

(4) In setting the repayment amount, DCS must take into
account the financial situation of the NCP and the needs of all
children who rely on the NCP for support. The NCP must
supply sufficient financial information to allow DCS to ana-
lyze and document the NCP’s financial situation and require-
ments, including normal living expenses and emergencies.

((&9)) (5) A reasonable monthly arrears payment is
defined as a percentage of the NCP’s "adjusted net income,"
which is the NCP’s net monthly income minus any current
support obligation. The following table sets forth the sug-
gested monthly payments on arrears:

Monthly adjusted net Monthly arrears payment
income (ANI) = Percentage of ANI
$1,000 or less 2%
$1,001 to $1,200 3%
$1,201 to $1,500 4%
$1,501 to $1,900 5%
$1,901 to $2,400 6%
$2,401 to $3,000 7%

$3,001 or more 8%

((63Y)) (6) Examples of how to calculate the arrears pay-
ment are as follows:

(a) Monthly net income = $1,500

Current support = $300

Adjusted net income = $1,200

Arrears payment = 3% of ANI ($1,200) = $36
Proposed
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(b) Monthly net income = $3,100
Current support $-0-
Adjusted net income $3,100
Arrears payment = 8% of ANI ($3,1000 =  $248

((¢6))) (1) The NCP must document any factors which
make the NCP eligible for an arrears payment less than the
amount shown in the table in subsection (((43)) (5). Such fac-
tors include, but are not limited to: -

(a) Special needs children, or '

(b) Uninsured medical expenses.

((D)) (8) The custodial parent and/or DCS must docu-
ment any factors which make the NCP eligible for an arrears
payment higher than the amount shown in the table in subsec-
tion (((9)) (5). Such factors include, but are not limited to the
factors listed in RCW 26.19.075 for deviation from the stan-
dard calculation for child support obligations.

(9) If the NCP signs a repayment agreement under this

section under the circumstances spelled out in WAC 388-

14A-4510 (2) or (3), the NCP may make voluntary payments

but DCS does not resume certification action until thirty days
after NCP is released or stops receiving public assistance.

AMENDATORY SECTION (Amendmg WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4525 How to obtain a release of certi-
fication for noncompliance. (1) After DCS has certified a
noncustodial parent (NCP) to a licensing entity, the NCP may
obtain a release from DCS by taking the following actions:

(a) Paying the support debt in full; or

(b) Signing a repayment agreement under WAC 388-
14A-4520 and paying the first installment due under the
agreement. Signing a repayment agreement does not require
DCS to withdraw the notice of noncompliance.

(2) DCS must provide a copy of the release to any licens-
ing entity to which DCS has certified the NCP.

(3) The NCP must comply with any requirements of the
licensing entity to get the license reinstated or reissued.

AMENDATORY SECTION (Amending 01-03-089, filed
1/17/01, effective 2/17/01)

WAC 388-14A-4530 Administrative hearings
regarding license suspension are limited in scope. (1) An
administrative hearing on a notice of noncompliance under
WAC 388-14A-4505 is limited to the following issues:

(a) Whether the person named in the child support order
is the noncustodial parent (NCP);

(b) Whether the NCP is required to pay child support
under a child support order; and

(c) Whether the NCP is at least six months in arrears.

(2) The administrative law judge (ALJ) is not required to
calculate the outstanding support debt beyond determining
whether the NCP is at least six months in arrears. Any debt
calculation shall not be binding on the department or the NCP
beyond the determination that there is at least six months of
arrears.
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(3) If the NCP requests a hearing on the notice, DCS
stays the certification process until the hearing results in a
finding that the NCP is not in compliance with the order, or
that DCS is authorized to certify the NCP.

(4) If the NCP requests a hearing on the notice of non-
compliance under the circumstances spelled out in WAC
388-14A-4510 (2) and (3), DCS asks the office of administra-
tive hearings to schedule a hearing. If the hearing results in a
finding that the NCP is not in compliance with the order, or

that DCS is authorized to certify the NCP., DCS stays the cer-

tification process until thirty days after the NCP is released or
stops receiving cash public assistance.

WSR 03-15-029
PROPOSED RULES
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed July 9, 2003, 10:34 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
11-055.

Title of Rule: WAC 139-05-200 Requirement of basic
law enforcement training.

Purpose: The change would provide consistency in
training requirements for fully commissioned officers to
attend the Basic Law Enforcement Academy. Currently,
officers who are fully commissioned but work only part time
are not required to attend the basic academy; however, they
exercise the same authority as fully commissioned, full-time
officers.

Statutory Authority for Adoption: RCW 43.101.080.

Summary: Stakeholders were contacted by letter to
advise of the intended rule amendments. Proposal also listed
on the agency website.

Name of Agency Personnel Responsible for Drafting
and Enforcement: Doug Blair, Burien, (206) 835-7309; and
Implementation: Michael D. Parsons, Burien, (206) 835-
7347.

Name of Proponent: Criminal Justice Training Commis-
sion staff, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: It is believed that the impact of this change will not
be significant to the Washington State Criminal Justice
Training Commission (WSCJTC). The exact number of
officers, who are fully commissioned and employed as part-
time officers, is unknown at this time. The WSCJITC will
conduct a survey to determine the exact impact in the near
future.

Proposal Changes the Following Existing Rules: The
change would provide consistency in training requirements
for fully commissioned officers to attend the Basic Law
Enforcement Academy. Currently, officers who are fully
commissioned but work only part time are not required to
attend the basic academy; however, they exercise the same
authority as fully commissioned, full-time officers.
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. Proposal is exempt
under RCW 19.85.025(2), therefore an SBEIS is not
required. RCW 19.85.025(2), this chapter does not apply to
a rule proposed for expedited adoption under **RCW
34.05.230 (1) through (8), unless a written objection is timely
filed with the agency and the objection is not withdrawn.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Criminal Justice Training Commis-
sion, 19010 1st Avenue South, Burien, WA 98148-2055, on
September 10, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Sonja

Hirsch by September 8, 2003, TDD (206) 835-7300.

Submit Written Comments to: Sharon M. Tolton, Crim-
inal Justice Training Commission, 19010 1st Avenue South,
Burien, WA 98148-2055, fax (206) 439-3860, by September
8, 2003.

Date of Intended Adoption: September 10, 2003.

June 16, 2003
Sharon M. Tolton
Deputy Director

AMENDATORY SECTION (Amending WSR 00-17-017,
filed 8/4/00, effective 9/4/00)

WAC 139-05-200 Requirement of basic law enforce-
ment training. (1) All ((fal-time)) commissioned law
enforcement employees of a city, county, or political subdivi-
sion of the state of Washington, except volunteers and
reserve officers whether paid or unpaid and officers of the
Washington state patrol, unless otherwise exempted by the
Washington state criminal justice training commission, shall
as a condition of continued employment successfully com-
plete a basic law enforcement academy sponsored or con-
ducted by the commission, or obtain a certificate of equiva-
lent basic training from the commission. This requirement of
basic law enforcement training shall be met within the initial
six-month period of law enforcement employment, unless
otherwise extended by the commission.

(2) Law enforcement personnel exempted from the
requirement of subsection (1) of this section shall include:

(a) Individuals holding the office of sheriff of any county
on September 1, 1979;

(b) Auxiliary and reserve personnel; and

(c) Commissioned personnel.

(i) Who have been granted an administrative exemption
by the commission, provided that the initial grant and con-
tinuing effect of such exemption shall be governed by the fol-
lowing:

(A) No police chief or sheriff of any agency with ten or
fewer commissioned officers shall be eligible to receive such
exemption;

(B) Any request for such exemption shall be submitted to
the commission on an approved form with a criminal records
check completed by the Washington state patrol and, in any
instance wherein the requestor is a police chief, such request
shall be cosigned by requestor’s appointing authority;

(C) Any individual receiving such exemption may not
engage in patrol or other general enforcement activity on a
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usual or regular basis but shall limit such involvement to that
required for supervision, agency management, or manpower
replacement on an emergency or exigent basis;

(D) Any approved administrative exemption shall
remain in effect for the duration of the exemptee’s term of
service within the position upon which such exemption is
based or until the nature of exemptee’s primary duties and
responsibilities change from administrative to general
enforcement; and

(E) Any approved administrative exemption may be
revoked by the commission at any time upon its finding that
the conditions of such exemption are not being met or the
basis for such exemption no longer exists;

(ii) Whose initial date of full-time, regular and commis-
sioned law enforcement employment within the state of
Washington precedes January 1, 1978; or

(iii) Who have been certified in accordance with the
requirement of subsection (1) of this section, and thereafter
have engaged in regular and commissioned law enforcement
employment without break or interruption in excess of
twenty-four months duration.

(3) Each law enforcement agency of the state of Wash-
ington, or any political subdivision thereof, except the Wash-
ington state patrol, shall immediately notify the commission
by approved form of each instance wherein a commissioned
officer begins continuing and regular employment with that
agency. Such notification shall be maintained by the commis-

sion and shall be utilized by the commission for the subse-

quent scheduling, notification and enrollment required for
compliance with the basic law enforcement training require-
ment.

(4) Failure to comply with the above requirement of
basic law enforcement training shall result in notification of
noncompliance, by the commission, on approved form, to:

(a) The individual in noncompliance;

(b) The head of his/her agency;

(c) The civil service commission having jurisdiction of
such agency;

(d) The judges and clerks of the municipal, district, and
superior courts in which said agency is located;

(e) The state auditor’s office; and

(f) Any other agency or individual, as determined by the
commission.

WSR 03-15-030
PROPOSED RULES
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed July 9, 2003, 10:34 a.m.]

Original Notice.

Preproposal statement of inquiry was ﬁled as WSR 03-
11-056.

Title of Rule: WAC 139-05-925 Requirement of basic
training for railroad police officers.

Purpose: The change is necessary for the recognition of
railroad police officers whose duties are primarily adminis-
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trative in nature; not enforcing the laws or apprehending
criminal suspects.

Statutory Authority for Adoption: RCW 43.101.080.

Summary: Stakeholders were contacted by letter to
advise of the intended rule amendments. Proposals also
listed on the agency website.

Name of Agency Personnel Responsible for Drafting
and Enforcement: Doug Blair, Burien, (206) 835-7309; and
Implementation: Michael D. Parsons Burien, (206) 835-
7347.

Name of Proponent: Criminal Justice Training Commls-
sion staff, governmental.

Rule is not necessitated by federal law, federal or state

court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Impact is minimal. Per WAC 139-05-200 [(2)](c)
(i), this process would allow an administrative exemption, at
the request of the applicant, and after review and recommen-
dation by the staff. Approval of such requests will be by the

‘commission at the regularly scheduled commission meetings.

Proposal Changes the Following Existing Rules: The
change is necessary for the recognition of railroad police
officers whose duties are primarily administrative in nature;
not enforcing the laws or apprehending criminal suspects.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Proposal is exempt
under RCW 19.85.025(2), therefore an SBEIS is not
required. RCW 19.85.025(2), this chapter does not apply to
a rule proposed for expedited adoption under **RCW
34.05.230 (1) through (8), unless a written objection is timely
filed with the agency and the objection is not withdrawn.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Criminal Justice Training Commis-
sion, 19010 1st Avenue South, Burien, WA 98148-2055, on
September 10, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Sonja
Hirsch by September 8, 2003, TDD (206) 835-7300.

Submit Written Comments to: Sharon M. Tolton, Crim-
inal Justice Training Commission, 19010 1st Avenue South,
Burien, WA 98148-2055, fax (206) 439-3860, by September
8,2003.

Date of Intended Adoption: September 10, 2003.

June 16, 2003
Sharon M. Tolton

Deputy Director

AMENDATORY SECTION (Amending WSR 02-02-004,
filed 12/20/01, effective 1/20/02)

WAC 139-05-925 Requirement of training for rail-
road police officers. (1) For the purpose of this regulation,
the term "railroad police" means any individual appointed by
the commission under the provisions of RCW 81.60.010
through 81.60.060.

(2) Effective January 1, 2002, as a precondition of any
newly appointed railroad police officer to enforce the laws of
this state, railroad police shall:

(a) Possess the commission’s basic certificate, or in the
alternative have successfully completed training and possess
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a basic certification from another state. In the event certifica-
tion and training are from another state, the newly appointed
railroad police officer must satisfactorily complete the equiv-
alency course approved by the commission, within the first
six months of employment.

(b) The above requirements do not apply to railroad
police officers appointed prior to January 1, 2002; however,
they may, if qualified, attend the equivalency academy.

(c) Railroad police officers whose primary duties are
those of administration of other railroad police officers may

request an administrative exemption from the above training
requirements. Administrative exemptions may be granted by
the commission provided that the initial grant and continuing

effect of such exemption shall be governed by the provisions
of WAC 139-05-200 (2)(c)(i).

(3) It shall be the responsibility of the railroad police
officer’s employing agency to effect and ensure personnel
compliance herein, and provide necessary records, proof of
background check information upon request of the commis-
sion to which the employing agency shall be accountable for
purposes of compliance.

(4) The corporation requesting appointment of a railroad
police officer shall bear the full cost of training or any other
expenses.

WSR 03-15-032
PROPOSED RULES

DEPARTMENT OF
LABOR AND INDUSTRIES

[Filed July 9, 2003, 11:02 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
07-103 on March 20, 2002.

Title of Rule: Chapter 296-307 WAC, Cholinesterase
monitoring.

Purpose: The Department of Labor and Industries (L&)
has begun this rule-making effort at the direction of the
Washington State Supreme Court following a successful law-
suit by farm workers who were exposed to the hazard posed
by organophosphate and N-methyl-carbamate cholinesterase-
inhibiting pesticides. See Rios v. Dep't of Labor and Indus.,
145 Wn.2d 483, 39 P3.d 961 (2002). The proposed rule
would apply to all agriculture employers and workers cov-
ered by chapter 296-307 WAC, which includes the pesticide
worker protection standard, WAC 296-307-107. The depart-
ment currently has a set of voluntary cholinesterase monitor-
ing recommendations in place, since 1993. See WAC 296-
307-14520.

Chapter 296-307 WAC, Part J-1 - Cholinesterase Moni-

' toring.

. Create this part to include requirements relating to cho-
linesterase monitoring.

WSR 03-15-032

WAC 296-307-14520 What are the departments recom-
mendations for cholinesterase monitoring? (Nonmanda-
tory).

. Requirements relating to cholinesterase monitoring
have been moved to WAC 296-307-148 through 296-
307-14845.

. Repeal this section.

WAC 296-307-148 Scope and summary.

. Create this section explaining the scope of this part.
. Add a table of contents/summary page relating to cho-
linesterase monitoring.

WAC 296-307-14805 Maintain handling records for cov- -

ered pesticides.

. Create this section requiring the maintenance of
records for employees handling category I or II organ-
ophosphate or N-methyl-carbamate pesticides and
retain those records for seven years.

. Ensure the records are readily accessible to employees
and their designated representatives.

WAC 296-307-14810 Implement a medical monitoring
program.

. Create this section relating to implementing a medical
monitoring program for employees who handle class I
or IT organophosphate or N-methyl-carbamatc pesti-

- cides according to the following schedule.

- Effective January 15, 2004, monitoring is required
for employees who handle organophosphate or N-
methyl-carbamate pesticides for fifty hours or more
in any consecutive thirty-day period.

- Effective January 15, 2005, monitoring is required
for employees who handle organophosphate or N-
methyl-carbamate pesticides for thirty hours or
more in any consecutive thirty-day period.

. Add language relating to the department may adjust the

threshold for coverage of employees under this chapter

on January 15, 2005, based on analysis of medical

monitoring data collected during 2004.

Add language indicating that nothing in this rule pro-

hibits employers from providing cholinesterase moni-

toring to employees who handle organophosphate or N-

methyl-carbamate pesticides for fewer hours than spec-

ified in Table 1.

WAC 296-307-14815 Identify a physician or other
licensed health care professional.

. Create this section relating to identifying a physician or
other licensed health care provider (LHCP) that will:
- Provide baseline and periodic cholinesterase testing.
- Interpret tests and make recommendations.
. Add language relating to making sure the physician is
familiar with the requirements of this rule.
. Add language relating to posting the medical provider's
information.
. Add language relating to employers are required to
obtain copies of employees test results and written rec-
ommendations from the physician or LHCP, and these
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records must be maintained according to the require-
ments of WAC 296-307-14830 of this chapter.

WAC 296-307-14820 Make cholinesterase testing avail-
able.

. Create this section relating to arranging for employees
to receive medical monitoring (at no cost to employees
and at a reasonable time and place) as follows:

- Annual red blood cell (RBC) and plasma cholinest-
erase baseline tests that are taken at least thirty days
after the employee last handled organophosphate or
N-methyl-carbamate pesticides.

- Periodic RBC and plasma cholinesterase testing
conducted within three days after meeting the expo-
sure levels in Table 1 or at least every thirty days
during the pesticide application season.

. Include in this section two exemptions that read, "You
do not need to provide baseline or periodic testing for
those employees whose work exposure is limited to
handling only N-methyl-carbamate pesticides." Also
"You do not need to provide periodic testing beyond the
baseline for those employees whose handling hours do
not exceed the exposure thresholds in Table 1, if you do
not count time spent mixing and loading using closed
systems, as defined in WAC 296-307-13045 (4)(d)."

. Add language relating to previous baselines may be
accepted for new employees if they are obtained
according to this rule.

. Add language relating to the thirty consecutive day
period begins on the first day handling of covered pes-
ticides occurs after obtaining the baseline cholinest-

“erase test.

. Add language relating to obtaining a "working base-
line" for employees as soon as possible for employees
who initially declined cholinesterase testing.

o Create this section relating to obtaining a signed decli-
nation form from the medical provider or LHCP if an
employee declines cholinesterase testing.

WAC 296-307-14825 Respond to depressed cholinest-
erase levels.

. Create this section relating to responding to an
employee's depressed cholinesterase levels by taking
described actions and following the medical provider's
occupational health recommendations.

. Add language relating to employees being restricted
from handling or other work exposures to organophos-
phate or N-methyl-carbamate pesticides during the
medical removal period.

WAC 296-307-14830 Provide medical removal protection
benefits.

. Create this section relating to medical removal benefits
being provided for a maximum of three months on each
occasion an employee is temporarily removed from
work or assigned to other duties due to depressed cho-
linesterase levels. i
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WAC 296-307-14835 Maintain medical monitoring
records.

. Create this section relating to maintaining accurate
medical records for all covered employees.

. Add language relating to maintaining medical monitor-
ing records for seven years.

. Add language relating to ensuring that employee medi-
cal records being readily accessible.

. Add language relating to an employer may contract
with the medical provider to maintain the records.

WAC 296-307-14840 Provide training.

. Create this section relating to training about possible
hazards of organophosphate and N-methyl-carbamate
pesticide exposure.

. Add language relating to providing training before
employees receive medical monitoring.

. Add language relating to training required by this rule
may be combined with other pesticide handler training.

WAC 296-307-14845 Implelhentation plan.

. Propose that the department will implement this rule by
doing the following:

- Organize a scientific team to oversee collection and
analysis of data collected during 2004 and 2005.

- Establish a cholinesterase stakeholder advisory
committee to evaluate issues related to rule imple-
mentation and provide recommendations to the
department.

- Evaluate the data collected during 2004 and make
modifications to the rule as appropriate.

- Make efforts to defray the costs of medical testing
during 2004.

- Prepare and distribute provider guidelines.

- Develop and make available a model employee
training program.

- Publish a list of providers and certified laboratories
on the internet.

- Coordinate record-keeping requirements with the
Department of Agriculture.

Statutory Authority for Adoption: RCW 49.17.010,
49.17.040, 49.17.050, 49.17.060, 49.17.240.

Statute Being Implemented: Chapter 49.17 RCW.

Summary: L&I has begun this rule-making effort at the
direction of the Washington State Supreme Court following a
successful lawsuit by farm workers who were exposed to the
hazard posed by organophosphate and N-methyl-carbamate
pesticides. The proposed rule would apply to all agriculture
employers and workers covered by the WISHA Safety stan-
dards for agriculture, chapter 296-307 WAC, and the pesti-
cide worker protection standard, WAC 296-307-107.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, Tumwater, (360) 902-5530; Implementation
and Enforcement: Michael A. Silverstein, Tumwater, (360)
902-5495.

Name of Proponent: Department of Labor and Indus-
tries, governmental.
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Rule is necessary because of state court decision, Rios v.
Dep'’t of Labor and Indus., 145 Wn.2d 483, 39 P3.d 961
(2002) directed the agency to initiate rule making.

Explanation of Rule, its Purpose, and Anticipated
Effects: L&I has begun this rule-making effort at the direc-
tion of the Washington State Supreme Court following a suc-
cessful lawsuit by farm workers who were exposed to the
hazard posed by organophosphate and N-methyl-carbamate
pesticides. The proposed rule would apply to all agriculture
employers and workers covered by the WISHA Safety stan-
dards for agriculture, chapter 296-307 WAC, and the pesti-
cide worker protection standard, WAC 296-307-107. L&I
has had a set of voluntary cholinesterase monitoring recom-
mendations in place since 1993, WAC 296-307-14520.

Cholinesterase levels in the blood (red blood cell and
plasma cholinesterase) are measured using a simple labora-
tory blood test. Periodic tests taken throughout the pesticide
application season are compared to an individual’s normal
baseline cholinesterase levels. Baseline levels are deter-
mined annually before the pesticide application season
begins.

Proposal Changes the Following Existing Rules: The
purpose of this rule making is to:

Protect the health and safety of pesticide handlers.
Increase hazard awareness.
Identify unsafe work practices and trigger interven-
tions.
A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

EXECUTIVE SUMMARY

Background: If adopted, this proposed rule would
require employers of agricultural pesticide handlers using
toxicity category I or II organophosphate or N-methyl-car-
bamate cholinesterase-inhibiting pesticides ("covered pesti-
cides" from this point forward) to take the following steps:

. To record the number of hours employees spend han-
dling covered pesticides;
To provide training regarding covered pesticides and
medical monitoring to employees handling covered

. pesticides above a designated level,;
To make medical monitoring available to employees
handling covered pesticides above a designated level;
To make such monitoring and training available to
employees handling covered pesticides more than fifty
hours in any consecutive thirty day period the first year,
and to employees handling such pesticides more than
thirty hours beginning the second year;
To investigate work practices when a handler's red
blood cell (RBC) or plasma cholinesterase level drops
more than 20% below the employee's personal base-
line;
To remove an employee handling covered pesticides
from exposure when his or her RBC cholinesterase
level drops more than 30% below the personal baseline
or plasma cholinesterase level drops more than 40%
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below the personal baseline (and until levels return to

within 20% of the personal baseline);

To protect an employee's wages and benefits for up to

three months if an employee is removed from exposure.
The rule also specifically provides for a review of expe-
rience after the first year to determine whether the second-
year thresholds should be adjusted, and a further review after
the first year to determine whether-any other adjustments
should be made.

The Department of Labor and Industries (L&I) has initi-
ated this rule making as required by the Supreme Court of the
state of Washington in Juan Rios and Juan Farias v. Wash-
ington Department of Labor & Industries, et al., 145 Wn.2d

" 483, 39 P.3d 961 (2002). In preparing this proposal, L&l

[35]

worked with a stakeholder advisory group consisting of agri-
culture worker representatives, growers, other government
agencies, and scientific community representatives. L&I also
conducted public meetings around the state to gather infor-
mation.

Overall Impact: Overall, L&I expects the record-keep-
ing requirements of the rule to apply to an estimated 4800
handlers employed by 1700 businesses. Of these, the rule
will require that medical monitoring be offered to an esti-
mated 1100 handlers in the first year and an estimated 3000
handlers beginning in the second year. The department esti-
mates a total cost of just over $925 thousand for the first year
and just over $2 million beginning in the second vear. After
adjusting the costs for each year to reflect the current value of
the money (the "net present value") to provide a consistent
basis for comparison, the total two-year cost of the rule for all
affected employers will be an estimated $2.8 million.

Analysis for Disproportionate Impact on Small Busi-
ness: To examine possible disproportionate impacts on small
businesses affected by the proposed rule, L&I analyzed the
rule's effect on employers who used the covered pesticides in
three categories, identified using standard industrial classifi-
cations (SIC): Professional applicators (SIC 0721); orchard-
ists (SIC 0175); and other growers (SIC 0111, 0115, 0119,
0134, 0139, 0161, 0171, 0172, 0811). In each case, L&I
relied upon data from an employer survey and other available
information to develop the most likely cost estimate, located
centrally within a range of possible costs.

L&I then compared the estimated costs to small employ-
ers with the costs to. the largest 10% of employers within each
industry sector to identify any disproportionate economic
impacts.! Table 1 summarizes the findings of the Small Busi-
ness Economic Impact Statement, which is described in more
detail below.

Table 1: Central Cost Estimates by Industry Sector
First Year Second Year
Per Per Per Per
Firm Handler Firm Handler
Professional Applicators
Small Business $892 $517 %1218 $706
Largest 10 Percent $4532 $504 - $5511 $612
Small+/- Larger ) +2.6% ' +15.4%
Orchardists
Smal!l Business $346 $169 $956 $466
Proposed
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Largest 10% $1786 $205 34034 $463

Small+/- Larger -17.6% +0.6%
Other Growers

Small Business $217 $165 $315 $239

Largest 10% $553 $144  $1023 $267

Small+/- Larger +14.6% -10.5%

Based on this information, there appears to be a dispro-
portionate impact on small business in the professional appli-
cator sector, beginning in the second year (although the com-
bined two-year net present value analysis of the impact is less
conclusive, as discussed in more detail in the "Conclusions”
section that begins below). In the other growers sector, there
is a disproportionate impact in the first year alone, apparently
because of a relatively small distribution of small businesses
who are moderate users of the covered pesticides. However,
from the second year forward, the relative impact is greater
on large businesses in the other growers sector. In orchards,
there does not appear to be a large enough variation to
describe it as a disproportionate impact.

Because L&I recognized the possibility of a dispropor-
tionate impact in one or more sectors, the proposed rule con-
tains several mitigations to reduce the impact of the rule on
small businesses without compromising worker protection.
In addition to the mitigations reflected by the rule proposal
itself, L&I will take additional steps to further mitigate the
impacts. Both sets of mitigations are outlined in the "Conclu-
sions" section.

In two of the industry sectors (orchardists and other
growers), the relative impact on small business would be sub-
stantially lower if the analysis reflected those businesses who
do not use covered pesticides and therefore will not be
affected by the rule in any way.

BACKGROUND INFORMATION

In the context of this analysis and unless clearly used
otherwise, "pesticide" refers to toxicity category I or II orga-
nophosphate or N-methyl-carbamate cholinesterase-inhibit-
ing pesticides and "handler” refers to any employee who is a
pesticide handler as defined in WAC 296-307-11005 (the
pesticide worker protection standard) and who is handling
such pesticides.

Previous Regulatory and Legal Activity. In 1993,
after evaluating the feasibility and benefits of cholinesterase
monitoring coupled with the protections then being adopted
as part of the pesticide worker protection standard (WAC
296-307-107, known as chapter 296-307 WAC, Part I), the
Washington State Department of Labor and Industries (L&D
adopted a recommendation for cholinesterase monitoring in
agriculture (WAC 296-307-14520). The recommendation
included baseline and periodic red blood cell (RBC) and
plasma cholinesterase testing for workers handling organo-
phosphate or N-methyl-carbamate pesticides for thirty or
more hours in any thirty-day period.

In 1997, L&I was asked to require cholinesterase moni-
toring. L&I declined to do so, leading to legal action to
require L&I to act. In 2002, the Supreme Court of the state of
Washington required L&I to initiate such rules in Juan Rios
and Juan Farias v. Washington Department of Labor &
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Industries, et al., 145 Wn.2d 483, 39 P.3d 961 (2002). This
proposed rule is a result of that decision. To assist in the
development of this proposal, L&I formed an advisory group
consisting of agriculture worker representatives, growers,
other government agencies, and scientific community repre-
sentatives. 1.&I also conducted public data-gathering meet-
ings around the state. Both the public meetings and the
grower associations included on the advisory group included
representatives of small businesses that would be affected by
the proposed rule.

Cholinesterase-Inhibiting Pesticides. Organophos-
phate and N-methyl-carbamate pesticides act to inhibit the
activity of the enzyme acetylcholinesterase (AChE). AChE
aids in regulation of the nervous system by removing the neu-
rotransmitter acetylcholine from neuronal junctions and tar-
get receptor sites (for example, a muscle or gland). Exposure
to these pesticides can lead to an accumulation of acetylcho-
line that could result in the overstimulation of an individual’s
nervous system. Common symptoms of such cholinergic
poisoning include increased sweating, blurred vision, diar-
thea, tremors and malaise. Severe exposures may result in
pulmonary edema, respiratory distress, seizures, loss of con-
sciousness, and death.

Organophosphate and N-methyl-carbamate pesticides
share a common mechanism of toxicity. Both bind with
AChE and prevent destruction of acetylcholine. The major
difference between organophosphate and N-methyl-carbam-
ate pesticides is that the phosphate bond persists for days and
may become permanent, while the carbamate bond may last
for as little as thirty minutes to twenty-four hours. In general,
regeneration (replacement) of permanently bound AChE is
measured at the rate that AChE is synthesized in the blood
stream (approximately 1% per day). _

While the inhibition of AChE by organophosphate pesti-
cides lasts much longer, the physiologic consequences of poi-
soning by organophosphate and N-methyl-carbamate pesti-
cides are the same. Overlapping exposures to the two catego-
ries of pesticides can result in an accumulation of toxic
effects. Symptoms of poisoning are often self-limited, with
normal function returning as bound AChE regenerates and
new enzyme is synthesized in the body.

Cholinesterase Monitoring. Cholinesterase monitor-
ing most commonly involves measuring the activity of both
red blood cell (RBC) and plasma cholinesterase. Both
enzymes have been shown to act as surrogates for AChE
activity in the nervous system. RBC cholinesterase is the
same AChE found in the nervous system and is thought to
better reflect effects on nervous system AChE than plasma
cholinesterase. Monitoring both RBC and plasma cholinest-
erase enzymes provides a more complete clinical picture of
exposure to covered pesticides.

Exposure to cholinesterase-inhibiting pesticides also can
be evaluated by direct measurement of pesticide in the blood
or by measuring pesticide metabolites in the urine. Both
methods present problems that make them less desirable
monitoring methods. Urine metabolites begin being secreted
in the urine almost immediately and may disappear within
forty-eight - seventy-two hours. Detection of pesticides in
the blood requires specific laboratory assays for each pesti-
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cide, thus requiring many different analytical methods.
While both methods detect pesticide exposure, neither pro-
vides information on worker’s physiologic response. Given
the limitations of other monitoring methods, measurement of
blood cholinesterase levels provides the most practical and
efficient method for monitoring cholinesterase activity and
identifying possible overexposures. However, the limitations
of this method require that certain practical considerations be
addressed.

Blood cholinesterase measurement is subject to intra-
and interpersonal variability. Because of expected intraper-
sonal variability, the proposed rule does not require a
response until a meaningful reduction has been identified.
Because of interpersonal variability, there is no "normal”
cholinesterase level. This means that effective monitoring
depends upon a periodic comparison of an individual’s cho-
linesterase levels to a personal baseline value established for
that individual prior to exposure.

Several laboratory methods for measuring cholinesterase
activity levels are available. Of these, the electrometric and
colorimetric methods are most often used. Both methods are
effective for RBC and plasma cholinesterase testing.
-Because these methods use different systems to report results
it is difficult to compare tests between methodologies. Even
though there are conversion equations available between dif-
ferent reporting systems, these equations are not always reli-
able. For this reason, the proposed rule addresses this issue
by requiring that the same laboratory using the same method
analyze each individual’s baseline and periodic tests.

SUMMARY OF THE PROPOSED RULE

All analysis and conclusions contained in this small busi-
ness economic impact statement are based on the following
requirements of the proposed rule:

1. The employer will be required to keep records of ail
employee handling of covered pesticides, and retain those
records for seven years.

2. Cholinesterase monitoring (RBC and plasma cho-
linesterase) will be required for employees who handle cov-
ered pesticides for fifty or more hours in any consecutive
thirty-day period beginning January 15, 2004, and for thirty
or more hours in any consecutive thirty-day period beginning
January 15, 2005.

3. Employers will be required to ensure that employees
requiring medical monitoring will receive training that
includes at a minimum:

. The human health hazards associated with exposure to
organophosphate and N-methyl-carbamate pesticides.

. The purpose and requirements of cholinesterase moni-
toring.

4. Employers will identify a medical provider to provide
(at no cost to the employee, and at a reasonable time and
place) baseline and periodic testing, interpretation of test
results, and recommendations resulting from those test
results.

5. Employees may choose to decline cholinesterase test-

ing after receiving training and consulting with the medical

provider.
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6. Preexposure baseline testing will be conducted annu-
ally. ‘

7. Employers whose employees handle only N-methyl-
carbamate pesticides will be exempt from the requirement to
offer those employees cholinesterase testing.

8. Hours spent mixing and loading using closed systems
(as described in WAC 296-307-13045 (4)(d)) will not be
counted as exposure hours for the purposes of periodic test-
ing, but will be included for the purposes of baseline testing.

9. Periodic testing will be required within three days of
meeting the designated exposure thresholds or at least every
thirty days while exposure is expected to exceed thresholds.

10. Cholinesterase depressions will require the following
employer actions:

. A depression of more than 20% from the employee's
personal baseline will require the employer to conduct
a work practice investigation.

. An RBC cholinesterase depression of more than 30%
or more from the personal baseline or a plasma cho-
linesterase depression of more than 40% from the per-
sonal baseline will require the employee to be tempo-
rarily removed from organophosphate and N-methyl-
carbamate exposure and the employer to conduct a
work practice investigation.

. An employee removed from exposure will not be
allowed to return to handling covered pesticides until
his or her cholinesterase levels are within 20% of the
personal baseline.

11. Medical removal protection, for up to three months,
will be made available to employees removed from handling
duties due to cholinesterase depression.

12. The employer must maintain (or contract with the
provider to maintain) monitoring and related medical records
for seven years.

The proposed rule would be part of the agriculture stan-
dard adopted under the Washington Industrial Safety and
Health Act (WISHA)? and, as such, would apply to all agri-
cultural activity in the state where covered pesticides are
used.

EMPLOYER SURVEY

The department designed a survey instrument to help
ascertain the probable impacts of the proposed rule. The
Washington State Department of Agriculture (WSDA) was
consulted to determine the types of crops where use of the
pesticides in question was most prevalent in order to focus
the survey on selectively targeted industry sectors. The firms
in each sector were identified from L&I's workers' compensa-
tion database using a random sample in each of the affected
industries. The industries targeted in the survey, with their
associated standard industrial classification (SIC), are as fol-
lows:

. SIC 0134 All potatoes except yams.

. SIC 0139 Field crops: Hay, alfalfa, hops, mint, etc.
. SIC 0171 All berry crops.

. SIC 0172 Grapes.

. SIC 0175 Deciduous fruit trees.

! Proposed
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. SIC 0711 Only professional pesticide applicators con-
tacted. o

. SIC 0721 Only soil fumigators in this SIC contacted.

. SIC 0811 Timber tracts, Christmas tree growing, tree
farms.

The following sectors were among those not targeted in
the survey because use of covered pesticides was expected to
be minimal*:

e = SICO0111 Wheat.

SIC 0115 Corn.

SIC 0119 Grains not elsewhere classified.
. SIC 0161 Vegetables.

Due either to misclassification when the employer's orig-
inal account was created or to a change in crop composition
after the account was established, some firms in the above
industries were included in the survey. Furthermore, some of
those firms reported that they used covered pesticides at lev-
els that would trigger monitoring by the rule. Based on the
information provided, their SICs were corrected, and they
were included in the analysis.

.This survey data was organized into the following sec-
tors for analysis:

. SIC 0721 (professional applicators) was analyzed sep-
arately because of its unique characteristic of contract-
ing for other sectors. - .

. SIC 0175 (orchards) was analyzed separately because
of its unique characteristics of being the heaviest user
of pesticides in agriculture. :

. SICs 0111, 0115, 0119, 0134, 0139, 0161, 0171, 0172,
and 0811 (henceforth called 'other growers') were ana-
lyzed together as they were found to be less frequent
users of pesticides than the orchard industry. Further-
more, due to the low number of respondents in these
sectors, greater statistical reliability is achieved by
aggregation.

The Gilmore Group, based in Seattle, Washington, con-
ducted a phone survey in February and March 2003 using
lists of large and small agricultural businesses by SIC pro-
vided by the department. The Gilmore Group randomly
selected specified numbers of businesses in each subcate-
gory. The key questions asked of the survey participants
were as follows:

1) Do you use pesticides in your business?

2) What are the four main crops grown by your business
and their associated acreages (growers only)?

3) In a typical growing season, how many handlers do
you have that handle these pesticides?

4) What is the average hourly wage of these handlers?

5) Positive respondents to the question three were asked
for the number of handlers handling pesticides for each
month of the year at the following levels of exposure dura-
tions:

. 30 to 60 hours
. 61 to 100 hours
. 101 or more hours
6) Do you currently conduct cholinesterase monitoring
of your handlers that handle pesticides?
7) What were the results of the monitoring?
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8) Are reassignment positions available for handlers
removed from pesticide handling for up to sixty days?

9) How far is your business from the nearest medical
clinic or facility that you use?

10) To determine the probable firm response to the pro-
posed rule by changing work assignment or making other
modifications to fall below the monitoring threshold, the sur-
vey asked the following question: If the rule requiring man-
datory cholinesterase monitoring of handlers is eventually
adopted, please select the response or a combination of the
following responses for how you plan on complying with the
rule. Please listen to all the choices before answering.

a. Discontinue the use of these pesticides altogether on
my Crops.

b. Have owners or family members apply the pesticides.

c. Contract with a professional pesticide applicator and
let them deal with the monitoring requirements.

d. Use regular handlers to handle the pesticides but have
them handle the pesticides for time periods below the thresh-
old that would trigger the medical monitoring requirement. -

e. Use regular handlers over time periods above the
threshold that would trigger the medical monitoring require-
ment and follow the medical monitoring requirements of the
rule.

- f. Other, please specify

COST ESTIMATES AND ASSUMPTIONS BY CATEGORY

" For each set of employer costs resulting from the pro-
posed rule, L&I calculated costs using the data available from
the survey and from other sources (as noted in the text),
which L&I believes represent the best available data. In
developing these costs, L&I used a set of reasonable assump-
tions to generate a most probable central value. In each case,
alternative assumptions that would provide both a low and a
high estimate are also provided. These assumptions are
described in detail below and summarized in Table 5 below.

Number of Employees Affected: In each set of costs,
one of the important assumptions for both the first and second
year costs involves the number of handlers affected by the
medical monitoring requirements of the rule. A number of
factors must be considered in this determination.

First-year Coverage: When the phone survey was
designed and executed, the medical monitoring thresholds to
be included in the proposed rule had not been determined.
Therefore data on monthly exposures in the following ranges
were queried in the survey:

. 30 to 60 hours;
. 61 to 100 hours;
. and over 100 hours.

In addition, the survey responses identify the number of
employees who handle pesticides but never exceed the thirty-
hour threshold.

. The proposed rule covers employees at fifty or more
hours exposure in the first year and thirty or more hours dur-
ing the second year. While the survey provides information
directly applicable to the second year threshold, the first year
costs must be extrapolated from the survey results based on
reasonable assumptions about the number of employees who
handle pesticides more than fifty but fewer than sixty hours.
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Lé&I used the available data to develop statistical models (one
each for small business and the largest 10% of businesses).
This allowed L&I to estimate the distribution in each industry
sector in ten-hour increments, providing a central value for
the fifty to sixty hour range. The low estimate was calculated
at 75% of the central value, while the high estimate was cal-
culated at 125% of the central value. This assumption has no
effect on costs from the second year forward.

Inconsistent Survey Responses: Slightly fewer than
10% of the respondents gave inconsistent responses to the
questions: "In a typical growing season, how many handlers
do you have that handle these pesticides?" and "Number of
employees handling pesticides 30-60 hours (61-100 or 100+)
during (each) month." For example, if a firm reported a total
of two handlers, but then later said that two handlers worked
at both the 30-60 and 61-100 exposure levels in July, this
would result in a total of four handlers in July, twice the total
number of handlers the firm reported overall. In this exam-
ple, L&I developed the central value by excluding the two
users at the 30 to 60-hour interval, leaving two handlers at the
61 to 100 level as the most likely number. The low value
reflects the same assumption, while the high value assumes
that the sum of the monthly count (in this example 4) is the
correct number. The alternative to this would be to discard
the inconsistent data, which is inappropriate given the cor-
rectible nature of the probable error and the effect discarding
such data would have on the ability to evaluate relative costs
in the Commercial Applicator sector (where one of the three
larger employers responding to the survey gave inconsistent
responses).
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Impact of Reduced Need for "Periodic Testing”: The

rule provides reduced requirements when handlers are using
only carbamates. It may also reduce requirements when han-
dlers use closed systems to mix and load. In such cases, the
need for periodic testing (beyond the baseline) could be
reduced or eliminated. However, L&I does not have reliable
data on the degree to which either situation occurs, and even
less ability to determine the degree to which it will occur if
and when the rule is in place. Therefore, the current analysis
assumes that all handling hours will be covered by the peri-
odic testing requirement, which is likely to overstate the cost
of the rule to at least some degree.

Impact in_Shift of Pesticide Application Practices: Sim-

ilarly, one of the questions on the survey asked about shifts in
behavior or work assignment that would reduce the number
of handlers affected by the medical monitoring requirements
in the proposed rule. Although such a shift was predicted by
a meaningful number of respondents (see Table 2), this anal-
ysis does not reflect the resulting reduction in employer costs.
Instead, it treats the cost of the shift as essentially identical to
the cost of complying without any change in work assign-
ments.

This clearly overstates employer costs. Employers
would not be likely to change unless they believed that the
net cost of such a change would be lower than the cost of
complying without such changes. However, no data is avail-
able to allow L&I to estimate the cost of the alternatives cho-
sen by the respondents, making the conservative approach
described above appropriate.

Table 2: Reported Change in Pesticide Application Practices (Survey Response)*
Discontinue Owner or Family Use Professional Keep Hours No
Pesticide Use Will Apply Applicator Below Threshold Change
Professional Applicators :
Small Business 0% 52% . 0% 62% 7%
Largest 10% 0% 0% 0% 100% 33%
Orchardists
Small Business 0% 54% 0% 49% 5%
Largest 10% _ 0% 4% 0% 61% 21%
Other Growers
Small Business 5% 5% 43% 33% 10%
Largest 10% 8% 0% 8% 75% 17%
*Totals may exceed 100% because respondents were allowed to select more than one response.
[39] Proposed
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Calculations of the number of handlers affected by the
medical monitoring thresholds each month are discussed in
"key data concepts” below. o

Cost of Wages and Benefits: At several points, esti-
mated wage costs are used. Estimated handler wages were
calculated using employer responses to the survey to generate
average wage estimates, as shown in Table 3.

Table 3: Average Hourly Wage Estimates (without
benefits) by Industry Sector
Small Larger
Business 10%
Professional Applicators $12.86 $12.25
Orchardists $8.73 $8.37
Other Growers $9.10 $10.20

Estimated wage costs for managers, supervisors, and
administrative/clerical staff were used to develop costs of
recordkeeping and training.

In all cases, wage calculations have been adjusted to
reflect the following additions to the basic wage.*

 Federal Social Security/Medicare 7.65%
» State Unemployment Insurance 3.61%
» Federal Unemployment Insurance 0.80%
» State Workers Compensation 3.72%
Total Adjustment for Benefits 15.78%

Based on the information available and the nature of the
employment relationships, the analysis assumes that there
will be no additional benefit costs (for example, resulting
from employer-provided medical insurance or pension bene-
fits).

Record-keeping Costs: The central estimate for the
recordkeeping cost per firm is the sum of three components:

(1) Initial record-keeping setup costs, using materials
generated by L&I and estimated by L&I at twenty minutes of
a field foreman’s time per business;

(2) Costs of recording the hours for pesticide handlers
each month, estimated at fifteen minutes per-handler month
recorded; and

(3) Minimal costs for record-keeping materials supplies.
. In the central estimate, the wage for the field foreman

or other senior employee keeping records was esti-
mated at $20 per hour, plus 15.78% in benefits.

. The low estimate assumes that a lower paid administra-
tive or clerical employee keeps the records at an esti-
mated wage of $12 per hour, plus 15.78% in benefits.

. The high estimate assumes that the owner or a manager
keeps the records, with an estimated hourly wage of
$30, plus 15.78% average cost of benefits (although
some of these benefit costs would not necessarily be
paid if the records were being kept by the business
owner).

Training Costs: Training costs consist of the sum of
four components:

(1) The cost of the trainer setting up the training;

(2) The cost of the trainer to conduct the training;
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(3) The cost of the handler's time; and

(4) Costs for training materials.

The analysis assumes that the field foreman (or equiva-
lent) will be the trainer, and that he or she will spend one hour
setting up the training and one-half hour conducting it. The
employees will spend one-half hour each attending the train-
ing (handler wages are based on responses to the survey and
are reflected in Table 3). Training material costs are esti-
mated at $10 per employer.

J The central estimate assumes that at least half (50%) of
these employees will return in the second year, based
on consistent descriptions of these workers in stake-
holder and public meetings as being "highly valued”
and "stable” members of the employer's workforce.
This will reduce second year training costs accordingly
(and would also mean that costs in future years would
be somewhat lower than those in the second year). It
also assumes that an employer's handlers can typically
be trained as a group. '

. The low estimate assumes that 75% of employees will
be returning in the second year.

. The high estimate assumes that only 25% of employees
will return in the second year. In addition, it assumes
that the field foreman must train each employee sepa-
rately, increasing his or her time spent providing the
training.

Baseline Testing Costs: The baseline testing costs are
the sum of the following:

(1) Initial identification and selection of the medical pro-
vider;

(2) Clinical fees (including an initial fee for first clinic
visit by each handler);

(3) Laboratory analysis costs;

(4) Cost of handler wages;

(5) Mileage.

The costs will also be affected by the employee partici-
pation rate and the number of employees who return to the
employer in the second year. ’

Employee Participation: A certain number of employees
can be expected to decline participation in the medical moni-
toring after discussing it with the medical provider. Employ-
ees who do not participate will eliminate the laboratory costs
and the costs of clinical evaluation of the test.

. The central estimate assumes that the employee partic-
ipation rate will be 85%, based on consistent advice
from stakeholders anticipating a relatively high non-
participation rate. ‘

. The low estimate assumes a 75% employee participa-
tion rate.

. The high estimate assumes a 95% employee participa-
tion rate.

Returning Employees: Many employees will return to
the same employer in later years. Such employees will not
repeat the initial clinic visit in the second year (or in subse-
quent years).

. The central cost estimate assumes that 50% of the
employees who receive a baseline in the first year will
return to the same employer (and medical provider) in
the second year. _
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. The low estimate assumes that 75% of handlers will

return in the second year.

' . The high estimate assumes that only 25% of handlers

_ will return in the second year.

Provider Costs: Medical provider costs have been devel-
oped based on a determination of the time necessary to iden-
tify and select a provider, as well as the provider's clinical
fees. Based on information from medical providers, the anal-
ysis includes an estimated $112 initial clinic fee for the first
clinic visit for each employee, and an estimated $38 clinical
evaluation fee for each test.

. The central estimate assumes one hour of a2 manager's
time would be necessary to identify and establish the
relationship with a medical provider.

. The low estimate assumes that employers will be able
to select from a meaningful number of medical provid-
ers identified and trained by L&I, reducing the man-
ager's time in initial selection to one-half hour.

. The high estimate assumes that selection will take one
hour of a manager's time.

Laboratory Costs: Estimated initial baseline test costs
have been developed from data the department has collected
from clinics and from employer responses to the survey.

. The central estimate reflects a belief that L&I will be
able to negotiate lower laboratory costs for the first
year, establishing a new benchmark for future analyses
(the costs of which would be likely to decrease due to
volume in any case). For this reason, the average
reported costs for RBC and plasma ChE tests of $60
with a $10 handling fee have been estimated.at $45 and
$10 for the first year and $50 and $10 for the second
year.

. The low estimate assumes that the second year labora-
tory analysis rate will remain at the estimated $45 with
a $10 handling fee.

. The high estimate assumes that laboratory analysis
costs will reflect the average current reported costs
($60 with a $10 handling fee).

Wage and Travel Costs: Mileage reimbursement and
employee wages for all three estimates are based on
responses to the employer survey.

Periodic Testing Costs: The periodic testing costs are
the sum of the following:

(1) Clinical fees:;

(2) Laboratory analysis costs;

(3) Cost of handler wages;

(4) Mileage.

The costs also will be affected by employee participation
rates. :

Employee Participation: Employee participation
assumptions are explained under the baseline testing, above.
Employees who do not participate will eliminate the costs of
periodic testing.

Provider Costs: An estimated $38 clinical evaluation fee
would apply for each test.

Laboratory Costs: =Estimated periodic test laboratory
costs are identical to those explained under baseline testing,
above.
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Wage and Travel Costs: Mileage reimbursement and
employee wages for all three estimates are based on
responses to the employer survey.

Frequency of Monitoring; In all cases, the frequency of
periodic monitoring is based on the monthly data reported by
the employer survey. As discussed above, it has not been
adjusted to reflect the reported changes in behavior or work
assignment by employers to reduce the number of handlers
reaching the threshold level. :

Work Practice Investigation: While the proposed rule
requires work practice investigations for handlers that have
certain depressed-cholinesterase 1évels found by periodic
monitoring, this would not impose more than minimal costs
on businesses. Employers are already required to be aware of
hazardous conditions in their workplaces, and the monitoring
results will actually provide them better information to meet
their current obligations to identify and correct hazards.

Therefore, the costs of the specific requirement to ana-
lyze work practices following an identified depression will be
minimal and are not otherwise reflected here.

Medical Removal Costs: The cost of medical removal is
based on the time the employee is reassigned or removed
from work completely, multiplied by the average wage and
benefits. In order to calculate the cost of medical removal, it
is necessary to estimate how frequently depressions requiring
such removal will occur. It is also necessary to determine
how frequently employees will be removed rather than reas-
signed to new duties. In addition, it is necessary to determine
the "cost" of reassignment (as opposed to removal from use-
ful work). Ineach case, it is necessary to determine how long
removal will last when it does occur.

Frequency of Medical Removal: The California's
Department of Pesticide Regulation found that 4.8% of work-
ers tested had ChE values below the threshold level (Ames, et
al., Cholinesterase Activity Depression Among California
Agricultural Pesticide Applicators, American Journal of
Industrial Medicine, 1989). The removal thresholds used in
California at that time were 10% lower than those in the pro-
posed Washington rule. However, the group was not neces-
sarily representative of the exposures addressed by this rule.

In contrast, the seven Washington growers.and one
Washington applicator who reported in the survey that they
conduct voluntary ChE testing reported no depressed ChE
levels. This could have provided a basis for an even lower
estimate of removal frequency. However, the details of this
monitoring were not reported (number. of handlers moni-
tored, testing procedures and exposure duratioris triggering
monitoring). Therefore, this data, while suggestive, cannot
be assumed to be fully representative of the populations mon-
itored if the proposed rule is adopted. ‘

L&I reviewed this information and considered stake-
holder comments about the increased use of closed systems,
reductions in the use of the most.hazardous pesticides, the

- more stringent worker protection requirements in place today

compared to 1989, and the employer incentive to avoid the
cost of removal created by the medical removal protection
requirement itself. Based on this review, L&I has concluded
that the 4.8% removal rate is 4 high range and that the likely
range can be expected to approach half that rate.

Proposed
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. The central estimate assumes a 3.0% removal rate.
. The low estimate assumes a 1.2% removal rate.
. The high estimate assumes a 4.8% removal rate.

Additional Medical Tests: In all scenarios, the analysis
assumes that two additional periodic tests will be required
before the employee is restored to full work status.

Wage Costs: Employee average wages are based on
employer survey information, calculated against an estimated

fifty-five hour work week, which is based on stakeholder -

information about the length of the work week during peak
seasons. In addition, the employer survey provides an esti-
mate of the availability of jobs into which employees can be
reassigned.

. For the central estimate, L&I assumes that when reas-

signment occurs another employee will be assigned the
duties of the pesticide handler. The estimate also
assumes the reported reassignment jobs have full value
to the employer, so that the cost to the employer will be
accurately reflected by an estimated $2 per hour in
additional wages to pay another worker to take on the
higher level duties normally performed by the pesticide
handler.
The central estimate also assumes that employees for
whom reassignment jobs are not readily available will
be removed entirely, requiring employers to pay their
wages and benefits without receiving any offsetting
reduction in other costs.

. The low estimate makes the same assumptions about
the cost of reassignment but also assumes that many
employers who do not have reassignment jobs readily
available will find reassignment jobs to avoid absorb-
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ing the complete cost of medical removal. Based on
this assumption, and recognizing that such jobs are not
likely to have full value to the employer, the low esti-
mate reduces the cost of removing those employees by
25%.

e The high estimate assumes that the reported reassign-
ment jobs have only minimal value to the employer and
therefore calculatés 75% of the reassigned employee's
wages and benefits as a cost of compliance with the
rule. It also assumes that employees for whom reas-
signment jobs are not readily available will be removed
entirely. ’

Duration of Removal: The only clear indication for the
estimated length of time for a medical removal period that
could be found in the medical literature is an average of 3.5
weeks reported by Lesseriger & Fillmore.?

In this study the results of data on one hundred workers
who had ongoing cholinesterase monitoring were evaluated.
Twenty-four workers were temporarily removed from expo-
sure due to cholinesterase depression of greater than or equal
to 40% for plasma cholinesterase or greater than or equal to
30% for RBC cholinesterase. These workers were returned
to handling duties when their cholinesterase levels returned
to within 20% of the baseline. The shortest time an employee °
was removed from exposure was one day. The longest
removal period was one hundred nineteen days. Removing
these outliers from the calculation, it is reasonable to expect a
twenty-two day average removal period. This twenty-two
day removal has been used for all scenarios.

Table 4 summarizes the various assumptions described
in the preceding pages.

Medical Removal (w/o Reassignment)

Medical Removal (with Reassignment)

Discrepancy Between Handler Counts Use Monthly

Table 4: Summary of Parameters of High-Central-Low Estimates

' High
Recordkeeper Wage $30 plus 15.78%
Trainer Wage $30 plus 15.78%
Training Format (Group or Individual) Individual
Handlers Returning in 2nd Year 25%
Handler Participation in Medical Tests 95%
Laboratory Costs (1st Year) $70
Laboratory Costs (2nd Year) : $70
Manager Time to Select Provider 1 hour
Medical Removal Rate . 4.8%

Wages plus 15.78%

75% of wages plus 15.78%

Central
$20 plus 15.78%
$20 plus 15.78%

Group Group
50% 75%
85% 75%
$55 $55
$60 $55
1 hour 1/2 hour
3.0% 1.2%
Wages plus 15.78%  75% of wages plus
- : 15.78%
$2 plus 15.78% $2 plus 15.78%
Use Annual Use Annual
75% of Central Estimate

Handlers in 50- to 60-hour Group (1st Year) 125% of Central Estimate _Estimated Distribution

Low
$12 plus 15.78%
$20 plus 15.78%

Proposed ‘[42]
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KEY DATA CONCEPTS

Average number of employee months of pesticide han-
dling per month (or year) for handlers exceeding threshold
durations. This statistic is determined by aggregating the
number of handlers monitored during any month of the year.
For example, if a firm has six handlers exposed at the thirty-
hour level in one month, then this results in six employee
months of monitoring. If this happens in each of three
months then this results in eighteen employee months of
exposure. This is calculated for 30-60 and 60+ levels of
exposure for small and large firms and by sector. This statis-
tic is used to calculate the number of periodic tests for aver-
age size firms and to estimate the number of medically
removed handlers (the use of the 60+ data to estimate expo-
sures at the 50+ threshold in the first year is described above.

Table 5 shows the results of this calculation for each of
the groups being analyzed.

Table 5: Average Handler Months Above Monitoring Thresholds
(Average per Employer with Employees Handling Covered Pesticides
at Any Level)

First Year Second Year
Small  Large  Small  Large
Professional Applicators 291 17.81 4.10 22.00
Orchardists 0.97 6.99 4.08 18.96
Gther Growers 0.32 1.24 0.68 333

L&I does not have survey or other direct data showing
pesticide handling on a monthly basis for those firms not
expected to exceed the thirty-hour threshold (which is rele-
vant in estimating the record-keeping costs. However, the
analysis assumes a monthly distribution similar to that found
in the thirty to sixty hour range.

Small Company Considerations: Small businesses are
defined by the Regulatory Fairness Acts as businesses with
fewer than fifty employees (more precisely, this analysis cal-
culates the number of "employees” using full-time equiva-
lents, or 2000 worker hours, as the best indicator of relative
employer size). Costs for these small employers are com-
pared to the costs for the largest 10% of all employers in each
industry sector. In each sector, however, the largest 10% of
employers includes at least some small businesses; in such
cases, the employers who could have been counted in both
groups were included in the largest 10% and excluded from
the small business calculations.

CONCLUSIONS

Potential for Disproportionate Impact: Using a per cov-

ered handler comparison (as the most reasonable basis), L&I
has analyzed the potential disproportionate impact’ on small
businesses in each of the three industry sectors. Table 6
(identical to Table 1 in the executive summary) summarizes
the findings for the first and second years the rule would be in
effect.

[43]
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Table 6: Central Cost Estimates by Industry Sector
First Year Second Year
Per Per Per Per
Firm Handler Firm Handler
Professional Applicators
Small Business $892 3517 $1218 $706
Largest 10% $4532 3504 $5511 3612
Small+/- Larger +2.6% +15.4%
Orchardists
Small Business $346 $169 $956 3466
Largest 10%t $1786 $205 $4034 $463
Small+/- Larger -17.6% +0.6%
Other Growers
Small Business $217 $165 $315 $239
Largest 10%t $553 $144 $1023 3267
Small+/- Larger +14.6% -10.5%

Based on this information, there appears to be a dispro-
portionate impact on small business in the professional appli-
cator sector, beginning in the second year (although the com-
bined two-year net present value analysis of the impact is less
conclusive, as discussed in more detail below). In the other
growers sector, there is a disproportionate impact in the first
year alone, apparently because of a relatively small distribu-
tion of small businesses who are moderate users of the cov-
ered pesticides. However, from the second year forward, the
relative impact is greater on large businesses in the other
growers sector. In orchards, there does not appear to be a
large enough variation to describe it as a disproportionate
impact.

In two of the industry sectors (orchardists and other
growers), the relative impact on small business would be
even lower if the analysis reflected those businesses who do
not use covered pesticides and therefore will not be affected
by the rule in any way.

Table 7: Percentage of Employers
With Employees Using Covered Pesticides at Any Level

Small Largest

Business 10 %
Professional Applicators 94% 100%
Orchardists 39% 97%
Other Growers 22% 48%

The central cost analysis is presented in a somewhat dif-
ferent way in Table 8, which reflects the "net present value"$
impact of the proposed rule for a two-year period.

Table 8: Two-Year Cost Using Net Present Value (Central Estimate)
' Smal Largest Small+/-
Business 10% Larger
Professional Applicators
Per Firm $2014 $9595
Per Handler $1168 $1066 +9.6%
Orchardists
Per Firm $1237 $5536
Per Handler $603 $635 -5.0%
Prdposed
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Other Growers
Per Firm $508
Per Handler $385

$1501
$392 -1.8%

This NPV analysis appears to confirm that there is no
disproportionate impact in the orchardists and other growers
sectors, using the 10% comparison threshold (and the conclu-
sion would be unchanged even if a much lower comparison
threshold was used). Although the central two-year NPV cal-
culation for professional applicators also finds a variation of
just under 10% between small and larger businesses, the sec-
ond-year costs of the rule are more indicative of future costs
of the rule as proposed than are the first-year costs, which are
based on a higher initial medical monitoring threshold. In
addition, the high and low NPV estimates found in Tables 9
and 10 confirm a disproportionate impact in the professional
applicators sector. For these reasons, L&I believes it appro-
priate to attempt further mitigation. And L&I will apply such
mitigations across all three sectors, regardless of whether a
disproportionate impact has been found in each case.

Tables 9 and 10 reflect the High and Low NPV Esti-
mates, respectively.

Table 9: Two-Year Cost Using Net Present Value (High Estimate)
Small Largest Small+/-
Business 10% Larger
Professional Applicators
Per Firm $3205 $16,751
Per Handler $1603 31396 +14.8%
Orchardists
Per Firm $1890 $9335
Per Handler $898 $968 -12%
Other Growers
Per Firm 3767 $2224
Per Handler $496 $494 +0.4%

Table 10: Two-Year Cost Using Net Present Value (Low Estimate)

Small Largest Small+/-
Business 10% Larger
Professional Applicators
Per Firm $1467 $6601
Per Handler 3851 $733 +16.1%
Orchardists
Per Firm $947 $4521
Per Handler $461 $519 -11.2%
Other Growers
Per Firm $408 $1275
Per Handler $310 $333 -1.0%

Mitigations of Apparent Disproportionate Impact on
Small Business; L&I recognized the possibility of a dispro-

portionate impact, and the proposed rule contains several mit-
igations to reduce the immediate impact of the rule on small
businesses without compromising worker protection. These
mitigations include the following:

. L&I has proposed a phase-in of the lower medical mon-
itoring threshold, which substantially reduce the first-
year impacts on small businesses (and to a much

Proposed
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greater degree than they will reduce the impacts on
larger businesses in two industry sectors, as reflected
by the first-year numbers in Table 6).

. L&I will provide educational resources, including
model employee training and related written materials,
to reduce the administrative burden of the rule on small
employers.

. L&I will work with the Washington State Department
of Agriculture (WSDA) to develop record-keeping
materials that can be used for the requirements of this
rule and for existing worker protection standard record-
keeping requirements. :

. L&I will work with the Washington Department of
Health (DOH), the University of Washington (UW) and
others to identify medical providers interested in pro-
viding medical monitoring activities.

. L&I will provide training to such providers and make
their names available to growers, enabling growers to
select from among such providers with a minimum of
effort and to be assured that the providers are aware of
the requirements of the rule and their responsibilities
under it.

. L&I will work with employer representatives (includ-
ing representatives of small businesses) and others to
analyze the results of the rule during the first year and
to consider modifications in the rule as appropriate.

In addition, L&I plans to take the following additional
steps (not otherwise reflected in the rule or in this SBEIS) to
provide further mitigations of the rule's impact on small busi-
nesses, especially in the professional applicator sector.

. L&I will use its existing consultation resources in a tar-
geted effort to provide direct on-site assistance to
employers to determine the most efficient and effective
ways to comply with the rule.

. L&I will work with employer associations and other
organizations to identify opportunities for targeted out-
reach efforts to assist employers who do not wish to
have an on-site consultation to identify the most effi-
cient and effective ways to comply with the rule.

. L&I's penalty calculations result in substantial reduc-
tions in any penalties to small businesses for violations
that are identified and cited under WISHA.

. L&I welcomes any suggestions for further mitigations
of the rule's disproportionate impact that may be possi-
ble without compromising the protection of worker
health and safety under whatever rule may be adopted.
L&I will make a final decision on adoption of the rule,
as well as any modifications to the proposal, after the
public process and after further discussions with small
business representatives and other stakeholders about
the rule and its implementation.

Summary of Overall Impacts: Overall, L&I expects the

record-keeping requirements of the rule to apply to an esti-
mated 4800 handlers employed by 1700 businesses. Of
these, the rule will require that medical monitoring be offered
to an estimated 1100 handlers in the first year and an esti-
mated 3000 handlers beginning in the second year. The
department estimates a total cost of just over $925 thousand
for the first year and just over $2 million beginning in the sec-
ond year. After adjusting the costs for each year to reflect the
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current value of the money (the "net present value") to pro-
vide a consistent basis for comparison, the total two-year cost
of the rule for all affected employers will be an estimated
$2.8 million.

L&I has considered whether the rule’s requirements will
cause businesses to lose sales or revenue not otherwise
reflected by the costs of the rule already discussed.® There
appears to be no basis for concluding that such losses will
occur - the rule is not expected to degrade product quality,

delay production, or otherwise affect the ability of affected -

employers to sell their products and services. In addition, the
proposed rule’s impacts, when compared to a 2001 annual
crop value in the affected industry sectors of more than $3.7
billion,'¢ are likely to be minimal.

! In each industry sector, some small businesses also fell within the largest
10%. In those cases, the business was excluded from the small employer
group in order to avoid distorting the comparison by including the same busi-
ness in both samples.

2 Safety standards for agriculture, chapter 296-307 WAC.

3 In addition to the SIC codes mentioned here chapter 296-307 WAC also
specifically applies to the following SIC codes, although use of the covered
pesticides in these industrial sectors is likely to be either nonexistent or infre-
quent: 0133, 0173, 0179, 0181, 0182, 0191, 0211, 0212, 0213, 0214, 0219,
0241, 0251, 0252, 0253, 0254, 0259, 0271, 0272, 0273, 0279, 0291, 0711,
0722, 0751, 0761, 0831, 0851.

4 The estimate was not adjusted to reflect slight variations in occupation rates
or modifications based on employer-specific experience.

3 Lessenger and Fillmore, "A Cholinesterase Testing Program for Pesticide
Applicators," Journal of Occupational Medicine, 1993.

6 "Small business’ means any business entity, including a sole proprietor-
ship, corporation, partnership, or other legal entity, that is owned and oper-
‘ated independently from all other businesses, that has the purpose of making
a profit, and that has fifty or fewer employees.” RCW 19.85.020(1)

7 The Regulatory Fairness Act does not provide a precise threshold for com-
parison. For the particular purposes of this analysis, a disproportionate
impact on small business was considered to exist if the estimated cost per
covered pesticide handler was more than 10% greater for small business than
for the largest 10% of businesses in the same industry sector. However, this
assumption did not have a meaningful effect on the conclusions of the anal-
ysis, since no central value comparative impacts above 1% were found other
than those in the professional applicators. In addition, L&! mitigated
impacts across all sectors, in spite of the absence of a disproportionate
impact in some cases.

8 "Net present value,” or NPV, allows comparison of current and future
costs. For the purposes of this analysis, the net present values were calcu-
lated using a 3% discount rate to the summer of 2003. Effectively, this rela-
tively conservative discount rate reduces first-year cost estimates by 2.91%
and reduces second-year costs by 5.74%. This is not simply an adjustment
to reflect expected inflation. Standard economic analysis requires the use of
a discount rate for businesses in order to incorpoerate the time value of money
and the associated opportunity costs, even though inflation in the associated
costs to businesses may not increase over the time period in question. How-
ever, the NPV calculation has no effect on comparisons by business size
within a given year, and it is unlikely it would have any effect on overall dis-
proportionate impact determination except in extraordinary circumstances.
In any case, the figures in Table 6 reflect the cost estimates before being
adjusted to reflect NPV.

9 This is distinct from the possibility that a business may choose to discon-
tinue activity or otherwise make changes in order to avoid the rule’s costs -
this impact is already reflected by the cost analysis described in the bulk of
this document.
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1% Data from the Washington A griculture Statistics Service, 2002 Annual
Bulletin.

A copy of the statement may be obtained by writing to
Reinhold Groepler, Economic Analyst, Department of Labor
and Industries, Legislative and Governmental Affairs, P.O.
Box 44001, Olympia, WA 98504, phone (360) 902-6805, fax
(360) 902-4202.

RCW 34.05.328 applies to this rule adoption. Signifi-
cant rule-making criteria does apply to these rule changes.

Hearing Location: Best Western Hallmark Inn, 3000
Marina Drive, Moses Lake, WA 98837, on August 26, 2003,
at 6:00 p.m.; at the Red Lion Hotel - Columbia Center, North
1101 Columbia Center Boulevard, Kennewick, WA 99336,
on August 27, 2003, at 6:00 p.m.; at the Red Lion Hotel
Yakima Gateway, 9 North 9th Street, Yakima, WA 98901, on
August 28, 2003, at 6:00 p.m.; at the Wenatchee Convention
Center, 221 North Wenatchee Avenue, Wenatchee, WA
98801, on September 2, 2003, at 6:00 p.m.; at the Winthrop
Barn, 51 North Highway 20, Winthrop, WA 98862, on Sep-
tember 3, 2003, at 6:00 p.m.; at the Best Western Cottontree
Inn, 2401 Riverside Drive, Mount Vernon, WA 98273, on
September 4, 2003, at 6:00 p.m.; and at the Department of
Labor and Industries, 7273 Linderson Way S.W., Audito-
rium, Tumwater, WA 98501, on September 8, 2003, at 5:00
p.m.

Assistance for Persons with Disabilities: Contact Sally
Elliott by August 4, 2003, at (360) 902-5484 or
yous235@Ini.wa.gov.

Submit Written Comments to: Cindy Ireland, Project
Manager, WISHA Services Division, P.O. Box 44620,
Olympia, WA 98507-4620, by 5:00 p.m. on September 12,
2003. In addition to written comments, the department will
accept comments submitted to fax (360) 902-5529. Com-
ments submitted by fax must be ten pages or less.

Date of Intended Adoption: November 1, 2003.

July 9, 2003
Paul Trause

Director

Part J-1
CHOLINESTERASE MONITORING

NEW SECTION

WAC 296-307-148 Scope and summary.

Your responsibility:

To implement a monitoring program for your employees
who, as part of their job duties, handle category I or II orga-
nophosphate or N-methyl-carbamate pesticides with the
words "DANGER" or "WARNING" on the label.

Definition:

The terms handle and handler refer to employees who
are engaged in the job duties listed in the definition of "han-
dler” contained in WAC 296-307-11005, Pesticides (worker
protection standard).

Link: You will find a list of pesticide products covered by this

section at the Washington state department of agriculture
website (www.wa.gov/agr).

Proposed
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IMPORTANT:

Whenever there is reason to believe that an employee has
been poisoned or injured by exposure to pesticides while on
the job, you need to provide the medical services required by
WAC 296-307-13055.

You must:

Maintain handling records for covered pesticides

WAC 296-307-14805.

Implement a medical monitoring program

WAC 296-307-14810.

Identify a physician or licensed health care professional

WAC 296-307-14815.

Make cholinesterase testing available

WAC 296-307-14820.

Respond to depressed cholinesterase levels

WAC 296-307-14825.

Provide medical removal protection benefits

WAC 296-307-14830.

Maintain records

WAC 296-307-14835.

Provide training

WAC 296-307-14840.

Implementation plan

WAC 296-307-14845.

NEW SECTION

WAC 296-307-14805 Maintain handling records for
covered pesticides.

You must:

o Maintain accurate records of all time that each
employee spends handling category I or II organophosphate
or N-methyl-carbamate pesticides (this includes employees
who do not meet the handling hour thresholds in Table 1).

» Retain pesticide handling records for seven years.

» Make sure that pesticide-handling records are readily
accessible to employees and their designated representatives.

Helpful tool:

(A sample documentation form will be provided.)

- NEW SECTION

WAC 296-307-14810 Implement a medical monitor-
ing program.

You must:

+ Implement a medical monitoring program for your
employees who handle or will be expected to handle category
I or II organophosphate or N-methyl-carbamate pesticides
according to the schedule in Table 1.

Table 1
Implementation Schedule

Provide medical monitoring for each
employee who handles organophosphate or

N-methyl-carbamate pesticides for: Beginning

Fifty or more hours in any consecutive thirty-
day period
Thirty or more hours in any consecutive thirty-

January 15, 2004

day period January 15, 2005

Proposed
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Note: » The department will adjust the threshold for medical mon-

itoring of employees under this rule on January 15, 2005, if
the data collected during 2004 clearly demonstrates that the
threshold should be either lower or higher than thirty hours.
« There is nothing in this rule that prohibits employers from
providing cholinesterase monitoring to employees who
handle organophosphate or N-methyl-carbamate pesticides
for fewer hours than specified in Table 1.

NEW SECTION

WAC 296-307-14815 Identify a physician or licensed
health care professional.

You must:

+ Identify a physician or other licensed health care pro-
vider (LHCP) who will:

— Provide baseline and periodic cholinesterase testing
through a laboratory approved by the department of labor and
industries to provide cholinesterase testing.

— Interpret tests and make recommendations regarding
the employee's handling of organophosphate and N-methyl-
carbamate pesticides.

Link: A listing of approved laboratories can be found at the
department of labor and industries WISHA services website
(www.lni.wa.gov/wisha).

You must:

» Make sure the physician or LHCP is familiar with the
requirements of this rule (for example, by providing a copy of
the rule or by confirming that the provider has attended train-
ing on the rule).

* Post the name, address, and telephone number of the

medical provider you have identified at the locations where

employees usually start their work day.

» Obtain copies of employee test results and written rec-
ommendations from the physician or LHCP. These records
must be maintained according to the requirements in WAC
296-307-14830.

NEW SECTION

WAC 296-307-14820 Make cholinesterase testing
available.

You must:

» Make medical monitoring available to employees who
will meet the exposure thresholds in Table 1, at no cost and at
a reasonable time and place, as follows:

— Annual baseline red blood cell (RBC) and plasma cho-
linesterase tests that are taken at least thirty days after the
employee last handled organophosphate or N-methyl -car-
bamate pesticides.

— Periodic RBC and plasma cholinesterase testing
according to one of the following schedules:

| At least every thirty days for those handlers who may
meet the handling levels in Table 1;

OR

@ Within three days after meeting the levels in Table 1
(but no more often than every thirty days).

+ Arrange to obtain a "working baseline” as soon as pos-
sible for employees who initially decline cholinesterase test-
ing and later choose to participate in testing.
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—Follow the recommendations of the physician or LHCP
regarding continued employee pesticide handling or removal
from handling until a thirty-day exposure free baseline can be
established.

Exemption: * You do not need to provide baseline or periodic test-

ing for those employees whose work exposure is lim-
ited to handling only N-methyl-carbamate pesticides.
* You do not need to provide periodic testing beyond
the baseline for those employees whose handling
hours do not exceed the exposure thresholds in Table
1 if you do not count time spent mixing and loading
using closed systems, as defined in WAC 296-307-
13045 (4)(d).

Note: « For new employees, the medical provider may accept pre-
vious baselines, if they are obtained according to this rule.
* The first thirty consecutive day period begins on the first
day of handling organophosphate or N-methyl-carbamate
pesticides after obtaining the baseline cholinesterase test.

You must: )

¢ Obtain a written declination statement (Appendix A)
from the physician or LHCP for employees who decline cho-
linesterase testing.

— Employees may decline cholinesterase testing only
after they receive training about cholinesterase inhibiting
pesticides and discuss the risks and benefits of participation
with the physician or LHCP.

— An employee may change his or her mind and elect to
participate or decline to continue participation in the program
at any time.

* Make sure the employee receives a copy of the signed
declination statement.

Note: If employers discourage participation in cholinesterase
monitoring, or in any way interfere with an employee’s
decision to continue with this program, this interference
may represent unlawful discrimination under RCW 49.17.-
160, Discrimination against employee filing, instituting
proceedings, or testifying prohibited—Procedure—Rem-
edy.

NEW SECTION

WAC 296-307-14825 Respond to depressed cho-
linesterase levels.

You must:

* Respond to an employee's depressed cholinesterase
levels by: v

~ Taking the actions required in Table 2;

AND

- Following any additional occupational health recom-
mendations from the physician or LHCP.

Table 2
Required Responses to an Employee’s Depressed Cholinesterase Levels
When: Action to be taken: Methods:
Anemployee’s RBCor | Investigate the Review:
plasma cholinesterase | employee’s work
levels fall more than practices
twenty percent below
the baseline

¢ Personal protective
equipment (PPE)
and its condition

* Employees' PPE
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When: Action to be taken: Methods:
General sanitation
practices and avail-
ability of decontam-
ination facilities
required by WAC
296-307-13050
Pesticide handling
practices

An employee's RBC Remove the When available,

cholinesterase level employee from han- provide the

falls thirty percentor | dlingand other work employee with

more from the baseline | exposures to organ- other duties that do
ophosphate and N- not include han-
methyl-carbamate dling and other
pesticides such as work exposures to
thinning and har- organophosphate

OR

An employee’s plasma
cholinesterase level
falls forty percent or

vesting in previ-
ously treated areas

Investigate the
employee's work
practices

and N-methyl-car-
bamate pesticides
Provide medical
monitoring and cho-
linesterase testing
as recommended by
the physician or
LHCP

more from the baseline

Continue cholinesterase
monitoring according to
the schedule in WAC

The employee may
return to handling
class 1 and II organ-

A removed employee's
cholinesterase levels
return to twenty per-

usage

cent or less below ophosphate and N- | 296-307-14825
baseline methyl-carbamate
pesticides
NEW SECTION

WAC 296-307-14830 Provide medical removal pro-
tection benefits.

You must:

* Provide medical removal protection benefits for a max-
imum of three months on each occasion:

— An employee is temporarily removed from work due to
depressed cholinesterase levels;

OR

~ Assigned to other duties due to depressed cholinest-
erase levels.

* Provide medical removal protection benefits that
include maintenance of the same pay, seniority and other
employment rights and benefits of an employee as though the
employee had not been removed from normal exposure to
organophosphate or N-methyl-carbamate pesticides or other-
wise limited.

NEW SECTION

WAC 296-307-14835 Maintain medical monitoring
records.

You must:

* Maintain medical monitoring records that include:

Proposed
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— The name, address, and telephone number of the phy-
sician or LHCP.

— All employee cholinesterase test results and recom-
mendations received from the physician or LHCP, including:

m The name and job classification of each employee.

m The date of any test or recommendation.

m Findings of all work practice investigations.

8 Dates when employees were medically removed from
their duties and dates when employees are returned to duties
that include handling organophosphate or N-methyl-carbam-
ate pesticides.

8 Signed declination statements.

» Retain medical monitoring records for seven years.

» Make sure that medical monitoring records are readily
accessible to the employee and his or her designated repre-
sentative.

Note: You may arrange for the physician or LHCP to maintain

records of cholinesterase test results.

NEW SECTION

WAC 296-307-14840 Provide training.

You must:

» Make sure employees have received training before ini-
tial medical monitoring. The training must include at least
the following:

— The human health hazards and physical symptoms of
overexposure to organophosphate and N-methyl-carbamate
cholinesterase-inhibiting pesticides.

— The purpose and requirements for medical monitoring.

Helpful tool:

(A sample training curriculum will be provided.)

Note: Training required by this rule may be combined with other

pesticide handler training as required by WAC 296-307-

13025, Pesticide safety training—Standards for pesticide
handlers.

NEW SECTION

WAC 296-307-14845 Implementation plan. The
department will implement and complete an evaluation of
this rule by doing the following:

+ Organize a scientific team to oversee collection and
analysis of data collected during 2004 and 2005. L&I will
select representatives of the University of Washington,
Washington State University, as well as other interested
members of the academic and scientific communities, to par-
ticipate on the team. The team will provide an initial analysis
of testing data and any appropriate reccommendations directly
to L&I and to the cholinesterase monitoring advisory com-
mittee by November 1, 2004, and a further analysis and any
appropriate recommendations by November 1, 2005. A final
report and recommendations will be completed by September
30, 2006.

« Establish a cholinesterase stakeholder advisory com-
mittee to evaluate issues related to rule implementation and
provide recommendations to the department regarding imple-
mentation of the rule and any possible modifications to it.
L&I will invite representatives of growers, labor and other
affected state agencies to participate on the advisory commit-
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tee. The committee will have an opportunity to comment on
the analysis completed by the scientific team and to make any
appropriate recommendations before December 1, 2004, and
again before December 1, 2005. In addition, the committee
will review the scientific committee's final report and recom-
mendations and provide advice to L&I prior to December 1,
2006.

» Review reports from the scientific team and stake-
holder advisory committee, and other relevant information
and make modifications to the rule as appropriate.

» Make efforts to defray the costs of medical testing dur-
ing 2004.

» Prepare and distribute provider guidelines.

» Develop and make available a model employee training
program. ' _

« Publish a list of trained providers and certified labora- .
tories on the internet.

» Coordinate recordkeeping requirements with the
department of agriculture.

Appendix A
Cholinesterase Medical Monitoring Participation State-
ment (Available in both English and Spanish)

I understand that I may be at risk of pesticide poisoning
because I work with and have the potential to be exposed to
organophosphate and N-methyl-carbamate cholinesterase-
inhibiting pesticides.

I have received training on and discussed with a physician
or LHCP, the subject of cholinesterase-inhibiting pesticides
and medical monitoring, and have been given the opportu-
nity to participate in a cholinesterase-testing program.

I understand that periodic monitoring of cholinesterase
exposure MAY help me to:

» Identify if I am over-exposed to these pesti-

cides.
» Prevent further exposure, before I become ill.
However, I have decided NOT to participate in cholinest-
erase medical monitoring at this time. I am aware that at
ANY time in the future:
I may change my mind and participate in a cho-
linesterase-testing program,
AND
Receive testing at no cost to me, as long as I con-
tinue to have occupational exposure to category I or
1I cholinesterase-inhibiting pesticides.

Employee name:

Employee signature:

Date:

Physician or LHCP name:

Physician or LHCP signature:

Date:

Address/telephone:
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Rehabilitative Services Administration)
[Filed July 9, 2003, 11:39 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
01-130.

Title of Rule: The Division of Vocational Rehabilitation
(DVR) is proposing new chapter 388-892 WAC, Purchase of
services—Selection criteria—DVR Vocational rehabilitation
service contractors.

Purpose: Repealing WAC 490-500-520 Purchase of ser-
vices—Selection criteria—Community rehabilitation pro-
grams; and establishing new rules regarding DVR's contract
purchase of vocational rehabilitation (VR) services from
independent community-based VR service providers.

Statutory Authority for Adoption: RCW 74.29.020(8).

Statute Being Implemented: Chapter 74.29 RCW, RCW
74.29.020, 34 C.F.R., Part 361.51.

Summary: The proposed rules define the process by
which DVR may purchase client vocational rehabilitation
(VR) services through contracts with community-based pro-
viders of VR services. Outcomes include a quality assurance
component for contract VR service providers and increased
effectiveness and efficiencies in the expenditure of DVR case
services dollars.

Reasons Supporting Proposal: Current rules have not
been updated for more than fifteen years. Many do not meet
current nationally recognized professional standards for com-
munity-based providers of VR services nor do they reflect
current quality expectations of individuals, and their support-
ing family members, who receive DVR services.

The new rules will conform to state statutes requiring
criminal background checks for providers of human services
to vulnerable adults. Federal regulations require DVR to pro-
vide individuals receiving DVR services with information
about the effectiveness, efficiency and customer satisfaction
results of community-based service providers whom they
may choose to receive services from. The new rules will
enable individuals receiving DVR services to make more
informed decisions regarding their service delivery options.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Connee Bush, Ph.D.,
DVR Headquarters, 612 Woodland Square Loop S.E., Lacey,
WA 98503, (360) 438-8013.

Name of Proponent: Department of Social and Health
Services (DSHS), governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose, Summary, and Reasons Supporting
Proposal above.

Proposal Changes the Following Existing Rules:
Repeals WAC 490-500-520 and replaces it with new chapter
388-892 WAC, Purchase of services—Selection criteria—
DVR Vocational rehabilitation service contractors. See Pur-
pose, Summary, and Reasons Supporting Proposal above.
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A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Summary of Proposed Rules: The Department of
Social and Health Services (DSHS), Division of Vocational
Rehabilitation (DVR) proposes to repeal WAC 490-500-520
Selection criteria—Community rehabilitation programs
(CRPs) and replace it with new chapter 388-892 WAC, Pur-
chase of services—Selection criteria—DVR Vocational
rehabilitation (VR) service contractors.

DVR does not license VR service contractors. VR ser-
vice contractors operate as independent businesses to offer
direct client rehabilitation services for potential purchase by
various private and public customers - including DVR. How-
ever, as DVR clients are defined as the state’s most vulnera-
ble persons, DVR's proposed WAC determines DVR's qual-
ity assurance process and expectations of VR service contrac-
tors so that DVR may, if needed, purchase direct client
services from VR service contractors.

DVR's quality assurance process and expectations for
VR service contractors has not been enhanced for many
years. Doing so now is critical to meet the increased quality
expectations by DVR clients, their supporting family mem-
bers, the governor, the state legislature and various public
groups advocating for improved quality of services for per-
sons with the most significant disabilities.

DVR's proposed WAC continues DVR's current VR ser-
vice contractor quality assurance expectations. The main
changes involve background checks for VR service contrac-
tor personnel and the accreditation organization that DVR
has chosen to recognize for accreditation of DVR VR ser-
vices.

Small Business Economic Impact Statement
(SBEIS): Chapter 19.85 RCW requires the economic impact
of proposed rules be analyzed in relation to small businesses.
An SBEIS is required when a proposed rule may impose
more than minor costs that are disproportionate to small busi-
nesses as compared to 10% of large businesses affected by
the rule.

By definition, small businesses employ fifty or fewer
people, are independently owned and established for the pur-
pose of making a profit. Large businesses employ more than
fifty people and are also organized to make a profit.

DVR has analyzed potential impacts of its proposed rule
on small businesses as defined. The potential impact will be
no more than a minor increase in the overall cost of doing
business with DVR and will not be disproportionate to small
businesses. Regardless, DVR has chosen to complete an
SBEIS.

Industry Analysis: DVR maintains a data base of some
one hundred fifty-nine VR service contractors that DVR pur-
chases direct client services from. Approximately seventy-
five meet the "small business" definition.

Involvement of Small Businesses: Throughout calen-
dar year 2002 and 2003, DVR held twenty-seven public
meetings and trainings to provide VR service contractors,
including those defined as "small businesses," with informa-
tion and an opportunity to provide input regarding DVR's
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proposed rule changes. The meetings included explanations

of the potential financial impacts of the proposed rule

changes on small businesses. Multiple mailings of the pro-
posed rule changes, and an invitation to provide input regard-
ing the proposed changes and their potential costs, were also

sent to all VR service contractors - including "small busi-.

nesses.” The meetings and trainings were well attended.
Many responses were positive and suggestions were incorpo-
rated into the proposed changes.

Cost of Conformance: DVR’s rules have historically
required DVR’s quality assurance expectations to be met in
order for a VR service contractor’s services to be considered
for potential purchase, if needed, by DVR. The main changes
are background checks for VR service contractor persornnel,
and the accrediting organization that DVR now recognizes
for VR services requiring accredited status.

Background Checks: By law, DVR must perform back-
ground checks of service provider personnel providing direct
services for DVR clients who are considered vulnerable due
to their significant physical and/or mental disabilities.

Many VR service contractors already complete person-
nel background checks because their other public agency cus-
tomers require this to be done as a condition of purchasing
their services. These VR service contractors will be deemed
as meeting DVR’s quality assurance expectations on this mat-
ter. .

VR service contractors that do not currently perform per-
sonnel background checks and want their services to be con-
sidered for potential purchase by DVR will need to meet this
DVR quality assurance expectation.

DVR will pay the DSHS Background Check Unit to per-
form background checks for VR service contractors that do
not already do so. Therefore, there will be no additional cost
to CRPs in meeting this DVR quality assurance expectation.

Accreditation: DVR’s rules have always required
accreditation by an "accreditation body as the division shall
deem appropriate” if a VR service contractor, irrespective of
"size" or tax status, wants their direct client services to be
considered for potential purchase by DVR.

Following the authority of its current WAC, DVR now '

recognizes CARF - the Rehabilitation Accreditation Com-
mission as its chosen accreditation body. Accreditation is a
VR service contractor’s principal costin meeting DVR s qual-
ity assurance expectations. Some VR service contractors
may realize a minor increase (approximately $37 to $277 per
year) in accreditation fees as charged by CARF. Others may
realize a savings of approximately $123 to $983 per year.

Disproportionate Economic Impact Analysis: DVR
purchases direct client services from approximately seventy-
five VR service contractors that meet the definition of a
"small business" - employing fifty or fewer people and orga-
nized for profit. Conversely, large businesses are those that
employ more than fifty people and organize for profit.

DVR looked at the possible disproportionate financial
impact of its proposed rules on small businesses as compared
to 10% of large businesses affected by the rule. There are no
VR service contractors that meet the definition of a large
business, as defined, so such a comparison was not possible.
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Mitigating CARF Accreditation Fees: As mentioned
previously, accreditation has always been a rule for VR ser-
vice contractors and is not a new cost. Some VR service con-

" tractors will, however, realize a savings and other a minor

increase in the accreditation fee charged by CARF.

Regardless of the minor size of the increase and to be fair
to all VR service contractors, irrespective of "size" or tax sta-
tus, DVR will implement the following mitigation measures
to offset any potential increases in accreditation fees:

»  DVR recognizes that accreditation fees are a legiti-
mate cost for a VR service contractor to do business
with DVR. DVR has historically supported VR ser-
vice contractors in recovering their accreditation
fees by actively encouraging them to factor these
costs into the fees they in turn charge DVR for
potential purchase of their services.

@ DVR will continue to assure that its fees for
purchase of VR services are sufficient to fairly
allow a VR service contractor to recover their
direct and indirect costs of conforming to
DVR's VR service contractor quality assurance
standards (including CARF accreditation) and
delivery of DVR client services.

«  DVR will require CARF accreditation only for those
VR services which require accredited status.

*  CARF accreditation will not be required for services
that are unique to VR service contractor's other cus-
tomers, i.e. DSHS Division of Developmental Dis-
abilities.

»  DVR will provide all VR service contractors with a
minimum of two years to obtain CARF accredita-
tion. During this two-year period:

0 VR service contractors that are not presently
accredited by CARF will be free to continue
their typical sales transactions with DVR with-
out change or penalty in any form.

3  DVR will pay for, provide and maintain all VR
service contractors with current CARF Stan-
dards Manuals and CARF Survey Preparation
Guides until they have gained CARF accredita-
tion.

O  DVR will pay for and host CARF accreditation

training for all VR service contractors. The
curriculum will be repeated on multiple dates
and held at different sites throughout the state to
maximize scheduling and travel efficiencies for
VR service contractors.
Training will be conducted by CARF staff
members or peer CARF surveyors. VR service
contractors may send as many staff members as
they please to any or all of these trainings.

O  Upon request, DVR will provide VR service
contractors with direct technical assistance
regarding interpretation and implementation of
the CARF standards. Additional coaching may
include preparation for a contractor's first
CAREF survey - including a "mock" survey.
Technical assistance will be provided by con-
sultants having current professional knowledge
and experience in all aspects regarding interpre-
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tation and implementation of the CARF accred-
itation standards and CARF quality survey pro-
cess.

Conclusion: DVR carefully considered the potential
financial impact of its proposed rules on small businesses. In
accordance with the Regulatory Fairness Act, DVR has ana-
lyzed the potential impact and determined that it will be no
more than a minor increase in a contractor’s overall cost of
doing business with DVR and is not disproportionate to small
businesses. Regardless, DVR will act to offset this minor
impact through full implementation of its planned mitigation
measures.

A copy of the statement may be obtained by writing to
Connee Bush, Ph.D., DVR Chief of Operations, DSHS/DVR,
P.O. Box 45340, Olympia, WA 98504-5340.

RCW 34.05.328 applies to this rule adoption. A cost-
benefit analysis of the proposed rules has been prepared, and
a copy may be obtained by writing to Connee Bush, Ph.D.,
DVR Chief of Operations, DSHS/DVR, P.O. Box 45340,
Olympia, WA 98504-5340.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernaax @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov by 5:00 p.m., August 26,
2003. _

Date of Intended Adoption: No earlier than August 27,
2003.

June 30, 2003

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

Chapter 388-892 WAC

PURCHASE OF SERVICES—SELECTION CRITE-
RIA—DVR VOCATIONAL REHABILITATION SER-
' VICE CONTRACTS

VOCATIONAL REHABILITATION SERVICES DVR
' PURCHASES BY CONTRACT

NEW SECTION

WAC 388-892-0100 What vocational rehabilitation
(VR) services does DVR purchase by contract? DVR pur-
chases the following VR services by contract:

(1) Vocational evaluation services,

(2) Job placement/retention services,

(3) Transitional employment services.
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NEW SECTION

WAC 388-892-0110 What are vocational evaluation
services? There are three types of vocational evaluation ser-
vices:

(1) "Brief” vocational assessment services are:

(a) Paper and pencil tests, such as psychometric testing,
personality testing, preference and interest inventories that
identify an individual’s work interests and abilities; and

(b) Typically completed in one day or less.

(2) Comprehensive vocational evaluation services:

(a) Consist of tests and/or assessment methods designed
to measure and document an individual’s interests, values,
work related-behaviors, aptitudes, skills, physical capacities,
learning styles and training needs;

(b) Are performed using a variety of techniques, i.e.,
assessment of functional/occupational performance in real or
simulated environments, work samples, psychometric test-
ing, preference and interest inventories, personality testing,
personal interviews and analysis of prior work experience
and transferable skills;

(c) Identify at least three employment options that the
individual could successfully perform either with or without
training and long-term employment supports; and

(d) Are completed in three days or less.

(3) Situational assessment services are:

(a) Experiences in which individuals perform work in an
actual paid employment setting or other realistic work setting
to identify an individual’s unique work interests and abilities;

(b) Conducted over a negotiated period of time depend-
ing on the individual s needs.

NEW SECTION

WAC 388-892-0120 What are job placement/reten-
tion services? (1) Job placement/retention services mean
referral of an individual to a specific job that results in a com-
petitive employment job placement, training activities that
enable an individual to adequately perform essential job
functions and provision of services after job placement and
training to enable an individual to retain their job for a mini-
mum of ninety calendar days.

(2) There are two types of job placement/retention ser-
vices—"general” and "specialized."

(a) General job placement/retention services are pro-
vided for individuals who need job placement assistance
without additional on-the-job supports.

Individuals requiring general job placement/retention
services may include, but are not limited to, those who meet
one or more of the following conditions:

(i) Graduated from high school or attained a GED;

(ii) Successfully completed some post high school train-
ing, such as vocational/technical school or college academic
program; ,

(iii) Have a recent and/or stable work history;

(iv) Were employed at the time of application for DVR
services; or

(v) Have a high level of gross motor skills and/or cogni-
tive functioning.
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(b) Specialized job placement/retention services are pro-
vided for individuals who, as determined by DVR, require a
high level of support prior to or during the initial phases of
job placement and/or additional supports after job placement
to achieve satisfactory job performance and retain the job.

Individuals requiring specialized job placement/reten-
tion services may include, but not limited to, those who meet
one or more of the following conditions:

(i) Have received SSI/SSDI or other types of public
assistance;

(ii) Have received special education services;

(iii) Did not graduate from high school or attain a GED;

(iv) Have little or no work history;

(v) Have not worked in the previous two years;

(vi) Experience significant cognitive or sensory impair-
ments; or

(vii) Have a criminal history and/or are subject to a com-
munity protection order.

NEW SECTION

WAC 388-892-0130 What levels of support are avail-
able under specialized job placement/retention services?
Specialized job placement/retention services include two lev-
els - Level 1 and level 2:

(1) Level 1 services are provided for individuals who, as
determined by DVR, may require a high level of support
prior to or during the initial phases of job placement but do
not require ongoing supported employment services to main-
tain their job after DVR closes the case.

(2) Level 2 services are provided for individuals who, as
determined by DVR, require ongoing supported employment
services to maintain their job after DVR closes the case.

NEW SECTION

WAC 388-892-0140 What are transitional employ-
ment (TE) services? Transitional employment services:

(1) Meet the vocational rehabilitation needs of individu-

als with severe and persistent mental illness.

(2) Assess and build an individual’s skills and abilities in
a real work setting.

(3) Utilize the clubhouse programs model/international
center for club house development (ICCD).

DVR VOCATIONAL REHABILITATION SERVICE
CONTRACT PROCUREMENT

NEW SECTION

WAC 388-892-0200 How does DVR procure voca-
tional evaluation, job placement/retention and transi-
tional employment services? (1) DVR contracts with quali-
fied service providers for the provision of vocational evalua-
tion, job placement/retention and transitional employment
services through a request for qualifications (RFQ) contract
procurement process that is administered by DVR.

(2) A qualified provider is one that meets all DVR qual-
ifications for a VR service contract as outlined in the RFQ.
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NEW SECTION

WAC 388-892-0210 How does an RFQ work? (1)
RFQs are issued on a periodic cycle to be determined by
DVR,; for example, every two years. The duration of the VR
service contracts resulting from the RFQ will be announced
in the RFQ. DVR reserves the right to extend the contracts
by offering up to three one-year extensions.

(2) DVR may advertise the RFQ in a variety of ways,
including but not limited to the DVR website, newspapers,
and notices sent to potentially interested contractors.

(3) The scope of work, fee to be paid, and contractor
qualifications are defined in a separate RFQ and contract for
each specific type of VR service:

(a) Brief vocational assessment,

(b) Comprehensive vocational evaluation,

(c) Situational assessment,

(d) General job placement/retention,

(e) Specialized job placement/retention Level 1,

(f) Specialized job placement/retention Level 2, and

(g) Transitional employment.

(4) Service providers, that are interested in obtaining a
VR service contract as outlined in the RFQ, are instructed to
submit their qualifications.

(5) First time respondents that demonstrate full conform-
ance to the uniform VR service contract qualifications, as
outlined in this chapter, may be granted an initial VR service
contract.

(6) DVR may limit the number of VR service contracts it
issues in a service delivery area as a result of an RFQ.

INITIAL DVR VOCATIONAL REHABILITATION
SERVICE CONTRACTS

NEW SECTION

WAC 388-892-0300 What are the uniform qualifica-
tions for an initial VR service contract? A VR service con-
tractor must meet all of the following uniform qualifications,
as specifically detailed in the DVR RFQ for VR service con-
tracts, to obtain any/all specific types of initial VR service
contracts. Such qualifications shall include but not be limited
to, qualifications regarding conformance to:

(1) Federal, state and local laws and DSHS regulations
and policies;

(2) Accessibility;

(3) Safety and health;

(4) Liability insurance coverags;

(5) Having a system in place to report the effectiveness
and efficiency of the provider’s DVR services;

(6) Having a system in place to gather and report DVR
customer satisfaction;

(7) DVR code of ethics and standards of practice;

(8) Having a complaint and dispute resolution process in
place for DVR customers;

(9) Having current background checks in place for per-
sonnel serving DVR customers.
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NEW SECTION

WAC 388-892-0310 How long does an initial VR ser-
vice contract last? An initial VR service contract may be
granted for a period of up to two years or for a duration as
announced in the RFQ.

NEW SECTION

WAC 388-892-0320 Can an initial VR service con-
tract be granted between RFQs? DVR may add VR service
contractors between RFQs if DVR determines the contract is
needed and the contractor meets all uniform VR service con-
tract qualifications outlined in this chapter.

SUBSEQUENT DVR VOCATIONAL REHABILITA-
TION SERVICE CONTRACTS

NEW SECTION

WAC 388-892-0400 How does a contractor receive a
subsequent VR service contract after completing their
initial VR service contract? (1) To receive subsequent VR

" service contracts, a contractor must respond to each RFQ by-

submitting a proposal showing that they:

(a) Continue to meet all uniform VR service contract
qualifications;

(b) Have met DVR’s performance standards established
in the prior VR service contract; and

(c) Meet the additional qualifications for each VR ser-
vice to be offered.

(2) Contractors that have been granted an initial VR ser-
vice contract between RFQs have two years from the effec-
tive date of their initial VR service contract to meet the addi-
tional qualifications outlined in this chapter. If the contractor
fails to provide documentation of conformance to the addi-
tional qualifications within two years from the effective date
of the initial contract, DVR may terminate the existing VR
service contract with ten days notice to the contractor.

NEW SECTION

WAC 388-892-0410 What are the additional qualifi-
cations for VR service contracts? (1) In addition to the uni-
form VR service contract qualifications, additional contractor
qualifications apply to each specxﬁc type of VR service con:
tract.

(2) A separate RFQ is published for each spec1ﬁc type of
VR service contract that outlines the additional contractor
qualifications that are pertinent to that service.

NEW SECTION

WAC 388-892-0420 What are the additional qualifi-
cations for vocational evaluation services contracts? (1)
Individuals or organizations providing brief vocational
assessment and/or comprehensive vocational evaluation ser-
viceés must maintain conformance to all uniform VR service
contract qualifications and be:

WSR 03-15-035

(a) Qualified as a certified vocational evaluator (CVE)
by the Commission on Certification of Work Adjustment and
Vocational Evaluation Specialists (CCWAVES); or

(b) Accredited in Comprehensive Vocational Evaluation
Services by CARF - The Rehabllnatlon Accreditation Com-
mission.

(2) Individuals or organizations providing situational

- assessment services must maintain conformance to all uni-

form VR service contract qualifications, and be:
(a) Qualified as a Certified Vocational Evaluator (CVE)

- by the Commission on Certification of Work Adjustment and

Vocational Evaluation Specialists (CCWAVES); or

(b) Accredited in employment planning services by
CAREF - The Rehabilitation Accreditation Commission; or

- (c) Licensed in employment services by the department

of social and health services (DSHS)/mental health division
(MHD); or _

(d) Certified by the International Center for Clubhouse
Development (ICCD).

NEW SECTION

WAC 388-892-0430 What are the additional qualifi-
cations for job placement/retention services contracts?
(1) Organizations that provide any job placement/retention
service must maintain conformance to all uniform VR service
contract qualifications.

(2) There are no additional qualifications for organiza-
tions that provide general job placement/retention services.

(3) Organizations that provide Levels 1 or 2 specialized
job placement/retention services must also be:

(a) Accredited in community employment services by
CAREF - The Rehabilitation Accreditation Commission; or

(b) Licensed in employment services by the department
of social and health services (DSHS)/mental health division
(MHD); or

(c). Certified by the International Center for Clubhouse
Development (ICCD).

NEW SECTION

WAC 388-892-0440 What are the additional qualifi-
cations for a transitional employment services contract?
Organizations that prov1de transitional employment services
contracts must: .

(1) Maintain conformance to all uniform VR service
contract qualifications; and

(2) Be certified by the International Center for Club-
house Development (ICCD). '

NEW SECTION

WAC 388-892-0450 How long does a subsequent VR
service contract last? All DVR VR service contracts may be
granted for a period of up to two years or for a duration as
announced in the RFQ.

Proposed
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DVR VOCATIONAL REHABILITATION SERVICE
CONTRACTS—GENERAL OPERATIONS

NEW SECTION

WAC 388-892-0500 What is DVR's payment system
for VR service contracts? DVR establishes fixed fees for
VR contract services as follows:

(1) DVR identifies geographic VR service delivery areas
based on economic cost of living data.

(2) Every two years or on an interval as announced in the
contract RFQ, with input received from the service providers,
DVR will establish and publish a scheduled of fixed payment
fee for each contracted VR service.

(3) All VR service contractors, within each geographic
VR service delivery area, are paid the fixed payment fee for
each contracted VR service.

NEW SECTION

WAC 388-892-0510 Can VR service contracts be
denied or terminated? (1) DVR may decide not to accept a
bid or an offer by a person or organization seeking to provide
contracted VR services if the bid or offer does not meet min-
imum RFQ requirements. The DSHS bid protest procedures
set forth in the request for qualifications shall be the exclu-
sive administrative remedy for refusal to accept a bid or offer.

(2) VR service contracts may be terminated for cause or
convenience at any time by DVR or the contractor in accor-
dance with the terms of the contract. The contractor’s admin-
istrative remedies shall be limited to those specified in the
contract.

(3) Additionally, DVR may terminate all DVR individ-
ual case service delivery plans that are open with the contrac-
tor at the time their VR service contract is terminated. Termi-
nation provisions are outlined in the VR service contracts.

NEW SECTION

WAC 388-892-0520 What exceptions does DVR have
to contract for vocational evaluation, job place-
ment/retention and/or transitional employment services
outside of these rules? DVR may define and contract for the
purchase of any vocational rehabilitation services outside of
these rules if necessary to meet the vocational rehabilitation
needs of any individual or group of DVR customers.

REPEALER

The following section of the Washington Administrative
Code is repealed:

Purchase of services—Selec-
tion criteria—Community
rehabilitation programs.

WAC 490-500-520

Proposed
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WSR 03-15-041
PROPOSED RULES
DEPARTMENT OF TRANSPORTATION
[Filed July 10, 2003, 1:07 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
11-075.

Title of Rule: WAC 468-38-265 Emergency operation
of tow trucks. )

Purpose: A rule change is necessary to provide a process
for making approved emergency moves by tow trucks after
business hours.

Statutory Authority for Adoption: RCW 46.44.090.

Statute Being Implemented: RCW 46.44.015.

Summary: The current rule provides a process for emer-
gency moves that involves the 24/7 operation of the ports of
entry. Effective July 1, 2003, the ports of entry will not be
available for this service. An alternate process has been
developed that incorporates the WSDOT traffic management
centers, which are available 24/7. The process, in short, logs
overweight emergent move requests, reviews and approves
routes, and provides a mechanism for an after-the-fact acqui-
sition of a permit.

Reasons Supporting Proposal: The revision maintains a
system for making overweight emergent moves while a better
legislative solution is working through the 2004 legislature.
The rule has been adopted on an emergency basis.

Name of Agency Personnel Responsible for Drafting:
Barry Diseth, Olympia, Washington, (360) 704-6346; Imple-
mentation: Tim Erickson, Olympia, Washington, (360) 704-
6346, and Enforcement: Capt. Fred Fakkema, Olympia,
Washington, (360) 753-0350.

Name of Proponent: Washington State Department of
Transportation, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule is intended to implement RCW 46.44.015
Tow truck exemptions. The law exempts tow trucks from
specific oversize and overweight criteria, however, it still
requires that a permit be obtained, and the availability of the
permit be 24/7. The rule provides for this availability by
using the Washington State Patrol (WSP) staffed ports of
entry as contact points during after-hour periods. Effective
July 1, 2003, the WSP staff will no longer be performing this
function. An alternate rule is developed that will still provide
the route overview and approval needed for overweight
moves on state infrastructure, and obtain a permit, albeit after
the fact. This is intended to be an interim solution while a
better solution is worked through the 2004 legislature.

Proposal Changes the Following Existing Rules: The
revision replaces the ports of entry as contact points with the
WSDOT transportation management centers (TMC). The
TMCs will log requests, review routes, provide authorization,
and notify the WSDOT motor carrier services office. Permits
will be acquired on the next business day, after-the-fact.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

RCW 34.05.328 does not apply to this rule adoption.
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Hearing Location: Washington State Department of
Transportation, Commission Board Room, 310 Maple Park
Avenue S.E., Olympia, WA 98501, on September 3, 2003, at
8:00 a.m.

Assistance for Persons with Disabilities: Contact TDD
(800) 833-6388.

Submit Written Comments to: Barry Diseth, Motor Car-
rier Services, P.O. Box 47367, Olympia, WA 98504-7367,
fax (360) 704-6350, by August 1, 2003.

Date of Intended Adoption: September 3, 2003.

July 7,2003

John F. Conrad

Assistant Secretary

Engineering and Regional Operations

AMENDATORY SECTION (Amendmg WSR 95-24-074,
filed 12/4/95, effective 1/4/96)

WAC 468-38-265 Emergency operation of tow
trucks. The permitting of overweight tow trucks that respond
to emergencies shall be governed by the following proce-
dures:

)¢ o .. .
in-whick (Eme;g‘ E]"E? s;.“ "lhl“;s melhlmteldl'ta these ms“;’.“:s
ways)) An emergent tow is defined as the movement of a dis-

abled vehicle(s) from any public roadway, including ramps
and shoulder, and due to the necessity for an immediate
response (referred to as the "initial tow truck service" in
RCW 46.44.015), the appropriate overweight permit cannot
be determined until the operator arrives at the disabled vehi-
cle.

(2) When a tow truck operator/dispatcher has been called
to respond to an emergent situation, the operator/dispatcher
will telephone the (Ridgefield Port-of Entry)) nearest traffic

management center (TMC) and ((request-a-permit)) be
logged in to clear the obstacle. The ((eemmereial-vehiele

enforeement-efficer)) TMC employee on duty shall consult
the map "Washington State Highways Tow Truck Restric-
tions: For Emergency Use Only (as last revised)." Bridges
that may be crossed by tandem axle loadings estimated by the
tow truck operator may be approved for the emergency move.

(3) ((Gmrequesting-the-permit)) To log in with the TMC,
the tow truck operator/dispatcher shall ((state)) provide the
following; Name of company, name of individual making

request, telephone number. tow vehicle license, excess
weight needed, ((}st)) the origin and destination, the state

route numbers ((fequed)) to be used during the tow and ((en

be-ehafged—a-nd—be—tssaed)) description of vehicle being
towed. The TMC employee on duty, after verifying the

requested route with the map, will issue an identification or
clearance number for the ((trip-being-permitted)) tow. This

approval is for state routes only and gives no authorization
for movement on county roads or city streets.

(4) If the map showing tow truck restrictions does not
indicate that the routes can safely tolerate the weight being
requested, the tow truck operator is limited to moving the
vehicle off the road to the nearest place of safety. When the

WSR 03-15-069

weight is too heavy to be moved on some bridges or high-
ways, a request during regular working hours for a permit and
a bridge analysis will be required before the load may be
transported.

(5) The tow truck operator/dispatcher shall apply for and
acquire the appropriate permit on the next business day from

the department’s motor carrier services office.
(6) Permits for routine movements other than emergency

tow truck moves shall be requested through available DOT
permits offices, agents or facsimile services.

WSR 03-15-066
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(By the Code Reviser’s Office)
[Filed July 15, 2003, 9:47 a.m.]

WAC 388-561-0100, proposed by the Department of Social
and Health Services in WSR 03-02-055 appearing in issue
03-02 of the State Register, which was distributed on Janu-
ary 15, 2003, is withdrawn by the code reviser’s office under
RCW 34.05.335(3), since the proposal was not adopted
within the one hundred eighty day period allowed by the stat-
ute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 03-15-069
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed July 15, 2003, 10:53 a.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
09-125.

Title of Rule: WAC 246-976-021 EMS and trauma
training course requirements.

Purpose: The purpose of the rule change is to eliminate
incorrect references, redundant language, unnecessary les-
sons, and provide more clear and concise rule language.

Statutory Authority for Adoption: RCW 18.71.205,
18.73.081, 70.168.060.

Statute Being Implemented: Same.

Summary: The proposed changes will properly identify
the EMT training course curriculum within the WAC,
remove unnecessary lessons from the IV technician and air-
way technician curriculums, which are not pertinent to those
levels of care, and remove excess verbiage in describing
training course requirements, which is redundant and can
become confusing to providers.

Reasons Supporting Proposal: The proposed rule
change will eliminate incorrect references, unnecessary les-
sons, and provide more and clear and concise rule language.
In addition it will reduce costs for IV technician and airway
technician training.

Proposed

PROPOSED
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dane Kessler, 310 Israel
Road S.E., Tumwater, WA 98501, (360) 236-2842.

Name of Proponent: Department of Health, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated

. Effects: The department is proposing making three house-

keeping changes. These changes will correct a current dis-
crepancy between the identifying title of the current emer-
gency medical technician (EMT) training course curriculum
as printed and its reference in WAC 246-976-021, remove
unnecessary lessons from IV technician and airway techni-
cian curriculums, and remove excess verbiage in describing
training course requirements. These changes will eliminate
incorrect references, unnecessary lessons, and provide more
clear and concise rule language for all EMS personnel
affected. :

Proposal Changes the Following Existing Rules: The
proposal makes three changes to WAC 246-976-021:

(1) The current EMT course curriculum is misidentified
in WAC 246-976-021 (3)(b) as "The emergency medical
technician—Basic training course published 1994, amended
by the department February 1999." That curriculum is prop-
erly entitled "The emergency medical technician—Basic
training course published 1994, amended by the department
September 1996." This typographical error needs to be cor-
rected so the correct course curriculum will be properly iden-
tified within the WAC.

(2) Eliminate the requirements of lessons, 3-2, 3-3, 4-1,
and 4-2 for IV technicians and airway technicians. In addi-
tion, eliminate all listing of specific lesson plans that are
already detailed in reference to the I'V technician course cur-
riculum in subsection (3)(c) and airway technician course
curriculum in subsection (3)(d).

(3) Eliminate the listing of specific lesson plans that are
already detailed in reference to the ILS technician course cur-
riculum in subsection (3)(e).

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
reviewed and analyzed this proposal and has determined that
no small business economic impact statement (SBEIS) is
required. The Regulatory Fairness Act, under RCW
19.85.030 requires agencies to conduct an SBEIS if a rule
imposes more than minor costs on businesses within an
industry. This proposal reduces costs to businesses by elimi-
nating unnecessary lessons from the IV technician and air-
way technician course curriculums within WAC 246-976-
021. Since this proposal does not impose costs to businesses
the department has not completed an SBEIS on this proposal.

RCW 34.05.328 applies to this rule adoption. The pro-
posed rule changes set criteria that are necessary for an indi-
vidual to comply with in order to obtain certification.

Hearing Location: Department of Health, Point Plaza
East, 310 Israel Road S.E., Room 139, Tumwater, WA
98501, on August 27, 2003, at 1:00 p.m.

Assistance for Persons with Disabilities:  Tami
Schweppe, (360) 236-2859, fax (360) 236-2829, by August
13,2003, TDD (800) 833-6388 or (360) 236-2829.

Proposed
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Submit Written Comments to: Tami Schweppe, P.O.
Box 47853, Olympia, WA 98504-7853, fax (360) 236-2829,
by August 27, 2003.

Date of Intended Adoption: August 28, 2003.

July 14,2003
M. C. Selecky
Secretary

AMENDATORY SECTION (Amending WSR 00-08-102,
filed 4/5/00, effective 5/6/00)

WAC 246-976-021 Training course requirements. (1)
Department responsibilities: The department will publish
procedures for agencies to conduct EMS training courses,
including:

(a) The registration process;

(b) Requirements, functions, and responsibilities of
course instructional and administrative personnel;

(c) Necessary information and administrative forms to
conduct the course;

(2) Training agency responsibilities:

(a) General. Agencies providing initial training of certi-
fied EMS personnel at all levels (except advanced first aid)
must:

(i) Have MPD approval for the course content;

(ii) Have MPD approval for all instructional personnel,
who must be experienced and qualified in the area of training;

(iii) Have local EMS/TC council recommendation for
each course;

(iv) Have written approval from the department to con-
duct each course;

(v) Approve or deny applicants for training consistent
with the prerequisites for applicants in WAC 246-976-041
and 246-976-141.

(b) Basic life support (first responder, EMT). Agencies
providing initial training of basic life support personnel must
identify a senior EMS instructor to be responsible for the
quality of instruction and the conduct of the course.

(c) Intermediate life support (IV, airway and ILS tech-
nicians). Agencies providing initial training of intermediate
life support personnel must:

(i) Have a written agreement with the clinical facility, if
it is separate from the academic facility;

(ii) Ensure that clinical facilities provide departments or
sections, personnel, and policies, including:

(A) Written program approval from the administrator
and chief of staff;

(B) A written agreement to participate in continuing edu-
cation;

(C) Supervised clinical experience for students during
the clinical portion of the program;

(D) An orientation program.

(d) Paramedics. Agencies training paramedics must be
accredited by a national accrediting organization approved by
the department.

(3) Course curriculum. The department recognizes the
following National Standard EMS training courses published
by the United States Department of Transportation as
amended by the department:
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. (a) First responder: The first responder training course
published 1996, amended by the department March 1998;
(b) EMT: The emergency medical technician — Basic
training course published 1994, amended by the department
((February1999)) September 1996;
(c) IV technician: Those ((parts-of)) sections and lessons
identified in the emergency medical technician —Intermedi-

ate course published 1999 ((wh:eh—relate—te—m&r—aveneus—ther—

11312 12 2.1 ’)’)’)‘2’7£27

apy-lessons 112432122, 2.3, 2. 6.2 7
Fand-4-21)), amended by the department ((Febraary—1999))
April 2000;

(d) Airway technician: Those ((parts—of)) sections and
lessons identified in the emergency medical technician —

Intermediate course published 1999 ((whichrelate-to-airway

34-1-end4-23)), amended by the department ((Febfu-af-y
1999)) April 2000;

(e) ILS technician: Those ((parts-ef)) sections and les-
sons identified in the emergency medical technician —Inter-

mediate course published 1999 ((w-hieh—fel-ate—te#ehefepy
adjunets;—and)), amended by the department April 2000

which includes the following medications:

(i) Epinephrine for anaphylaxis administered by a com-
mercially preloaded measured-dose device;

(ii) Albuterol administered by inhalation;

(iii) Dextrose 50% and 25%;

(iv) Nitroglycerine, sublingual and/or spray;

(v) Naloxone;

(vi) Aspirin PO (oral), for suspected myocardial infarc-
tion ((fesserst+—1-2-13;2-2-2-2 32 4.2 6;2-7-3-1.3-
2-3-3-4-1and-4-2:-emended-by-the-department-February
1999));

(f) Paramedic: The emergency medical technician —
Paramedic training course published 1999, as amended by the
department January 2000.

(4) Initial training for first responders and EMTs must
also include approved infectious disease training that meets
the requirements of chapter 70.24 RCW.

(5) Specialized training. The department, in conjunction
with the advice and assistance of the L&C committee, may
approve specialized training for certified EMS personnel to
use skills, techniques, or equipment that is not included in
standard course curricula. Agencies providing specialized
training must have MPD and department approval of:

(a) Course curriculum;

(b) Lesson plans;

(c) Course instructional personnel, who must be experi-
enced and qualified in the area of training;

(d) Student selection criteria;

(e) Criteria for satisfactory completion of the course,
including student evaluations and/or examinations;

(f) Prehospital patient care protocols that address the
specialized skills.

(6) Local government agencies: The department recog-
nizes county agencies established by ordinance and approved
by the MPD to coordinate EMS training. These agencies
must comply with the requirements of this section.

¢ 8]
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WSR 03-15-090
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed July 18, 2003, 11:31 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
12-086.

Title of Rule: WAC 16-237-170 Emergency storage sit-
uation.

Purpose: The department's proposed rule amendments
implement chapter 13, Laws of 2003 (HB 1101), which
amended RCW 22.09.660. The proposed amendments to
WAC 16-237-170:

. Extend the time period from thirty to one hundred
twenty days that grain covered by negotiable receipts
can be forwarded during emergency storage situations
without canceling or reissuing the negotiable receipt.
The one hundred twenty day time period aligns the
department's rule with the United States Department of
Agriculture (USDA) requirements under the Uniform
Grain and Rice Storage Agreement.

. Allow for possible extensions of the one hundred
twenty day time period. Again, this aligns the depart-
ment rule with the USDA requirements.

. Require written permission from the depositor and/or
the holder of the warehouse receipt before the grain is
shipped.

. Rewrite WAC 16-237-170 according to ciear rule-writ-
ing principles that comply with the "clarity"” criteria in
Executive Order 97-02.

Statutory Authority for Adoption: Chapter 13, Laws of
2003 (HB 1101), RCW 22.09.020(13), and chapter 34.05
RCW.

Statute Being Implemented: Chapter 13, Laws of 2003
(HB 1101) and RCW 22.09.020(13).

Summary: See Purpose above.

Reasons Supporting Proposal: Amendments to WAC
16-237-170 are necessary in order to implement chapter 13,
Laws of 2003 (HB 1101), which directs the department to
establish, by rule, the period of time that grain, during emer-
gency storage situations, can be forwarded for storage with-
out canceling or reissuing the negotiable receipt. In addition
to complying with HB 1101, the department's proposed
amendments will align state requirements with the provisions
of the Commodity Credit Corporation's Uniform Grain and
Rice Storage Agreement. Also, the department believes that
the proposed amendments may:

. Help warehouse operators rotate inventories to main-
tain quality and condition,

. Prevent grain from being piled on the ground outside of
storage facilities, and

. Reduce potential risk of loss to producers and deposi-
tors who store commodities in public licensed ware-
houses.

Finally, the proposed clearly written amendments will
increase industry's ability to comply with the rule.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Don Michelbook, Spo-
kane, Washington, (509) 533-2488.

Proposed

PROPOSED
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Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose and Reasons Supporting Proposal
above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030 (1)(a)
requires that an agency must prepare a small business eco-
nomic impact statement (SBEIS) for proposed rules that
impose a more than minor cost on businesses in an industry.

The proposed amendments to WAC 16-237-170 do not -

impose any new costs on businesses regulated by the rule. In
fact, the department believes that the proposed amendments,
especially the extension of the time period from thirty to one
hundred twenty days, may enable regulated entities to operate
more efficiently and, thereby, reduce their operating costs.
For these reasons, an SBEIS is not required and has not been
prepared.

RCW 34.05.328 does not apply to this rule adoption.
The Washington State Department of Agriculture is not a
listed agency under RCW 34.05.328 (5)(a)(i).

Hearing Location: Spokane Agricultural Center, 222
North Havana, Conference Room "B," Spokane, WA, on
August 28, 2003, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Laurie
Crose by August 20, 2003, TDD (360) 902-1996 or (360)
902-1976.

Submit Written Comments to: George Huffman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, fax (360) 902-2092, by 5:00 p.m.

on August 28, 2003.
Date of Intended Adoption: September 5, 2003.
July 18, 2003
Robert W. Gore
Assistant Director

AMENDATORY SECTION (Amending WSR 00-21-043,
filed 10/13/00, effective 11/13/00)

WAC 16-237-170 Emergency storage situation. If the
director determines that an emergency storage situation
exists, a warehouse operator may forward warehouse
receipted grain to other licensed warehouses for storage with-
out canceling the depositor’s warehouse receipt under the fol-
lowing conditions:

(1) The warehouse operator must ((retify-the-department
. hi :
2)-The—warchouse—operator—must-obtain—a—-warehouse
; 3 . .
] 3 .H’E &"h’EHSE.IEF;‘.MBF* ;b:ﬂb? E;.eg*;“.;;gmﬁl.“l“.mEl ."
days)):
(a) Obtain written permission from the depositor and/or
the holder of the warehouse receipt before the grain is
shipped.

Proposed
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(b) Notify the department before the grain is shipped.

(c) Have a warehouse receipt issued in his/her name

from the receiving warehouse.

(d) Be back in compliance with the requirements
described in RCW 22.09.250 within one hundred twenty days
from the date of the first grain shipment.

(2) An extension of the one hundred twenty-day require-

ment in subsection (1)(d) of this section may be granted for
government owned commodities.

WSR 03-15-098
PROPOSED RULES
SOUTHWEST
CLEAN AIR AGENCY
[Filed July 21, 2003, 9:33 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 01-
19-054.

Title of Rule: See Purpose below.

Purpose: SWCAA 400-030 Definitions, the purpose of
this section is to provide definitions for commonly used
words or phrases in the rest of the regulation.

SWCAA 400-040 General Standards for Maximum
Emissions, the purpose of this section is to establish a mini-
mum set of air emission standards for all sources.

SWCAA 400-045 Permit Application for Nonroad
Engines, the purpose of this section is to identify require-
ments for the submittal of permit applications for nonroad
engine projects.

SWCAA 400-046 Application Review Process for Non-
road Engines, the purpose of this section is to identify
requirements for the processing of permit applications for
nonroad engine projects.

SWCAA 400-050 Emission Standards for Combustion

and Incineration Units, the purpose of this section is to estab-
lish a minimum set of air emission standards for all combus-
tion and incineration units. Additional requirements are pro-
vided for specific categories of combustion and incineration
units.
SWCAA 400-052 Stack Sampling of Large Combustion
Sources, the purpose of this section is to provide a minimum
set of air emission standards for sampling emissions from
major combustion sources.

SWCAA 400-060 Emission Standards for General Pro-
cess Units, the purpose of this section is to provide a mini-
mum set of air emission standards for general procéss units.

SWCAA 400-070 Emission Standards for Certain
Source Categories, the purpose of this section is to provide a
minimum set of air emission standards for sampling emis-
sions from certain defined source categories and activities.

SWCAA 400-075 Emission Standards for Stationary
Sources Emitting Hazardous Air Pollutants, the purpose of
this section is to adopt by reference the federal standards
relating to hazardous air pollutant standards referred to gen-
erally as the MACT standards.

SWCAA 400-076 Emission Standards for Stationary
Sources Emitting Toxic Air Pollutants, the purpose of this
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section is to provide a reference to the toxic air pollutant rule
and describe the permitting process.

SWCAA 400-081 Startup and Shutdown, the purpose of
this section is to identify allowances for startup and shutdown
conditions in technology based emission standards and con-
trol technology determinations.

SWCAA 400-091 Voluntary Limits on Emissions, the
purpose of this section is to provide a mechanism and process
for sources to request a voluntary limit on potential emissions
from their facilities.

SWCAA 400-100 Registration Requirements, the pur-
pose of this section is to identify requirements for registration
and inspection of air contaminant sources.

SWCAA 400-101 Emission Units Exempt from Regis-
tration Requirements, the purpose of this section is to identify
those sources that are exempt from the registration and new
source review requirements of SWCAA 400-100 and 400-
110. '

SWCAA 400-103 Operating Permit Fees, the purpose of
this section is to identify a mechanism for calculating and
assessing fees for operating permit sources.

SWCAA 400-105 Records, Monitoring and Reporting,
the purpose of this section is to identify requirements for
sources to conduct monitoring, perform emission sampling
and reporting, and submit an emission inventory.

SWCAA 400-106 Emission Testing and Monitoring at
Air Contaminant Sources, the purpose of this section is to
provide a minimum set of standards for emission testing and
monitoring at air contaminant sources.

SWCAA 400-107 Excess Emissions, the purpose of this
section is to identify requirements for the reporting of excess
emissions, and provide penalty relief in the case of unavoid-
able excess emissions.

SWCAA 400-109 Air Discharge Permit Applications,
the purpose of this section is to identify requirements for sub-
mittal and a description of the process for submitting a notice
of construction application.

SWCAA 400-110 Application Review Process for Sta-
tionary Sources (New Source Review), the purpose of this
section is to identify requirements for the processing of per-
mit applications for new sources.

SWCAA 400-111 Requirements for New Sources in a
Maintenance Plan Area, the purpose of this section is to iden-
tify the requirements for new or modified sources in a main-
tenance plan area. Because of the maintenance plan status of
an area, emission standards to maintain air quality in a main-
tenance plan area are more demanding than those in less pop-
ulated or industrialized areas.

SWCAA 400-112 Requirements for New Sources in
Nonattainment Areas, the purpose of this section is to iden-
tify the requirements for new or modified sources in nonat-
tainment areas for permitting purposes. This section also
includes provisions for offsetting emissions for larger emis-
sion sources.

SWCAA 400-113 Requirements for New Sources in
Attainment or Nonclassifiable Areas, the purpose of this sec-
tion is to identify the requirements for new or modified
sources in attainment areas for permitting purposes.

SWCAA 400-114 Requirements for Replacement or
Substantial Alteration of Emission Control Technology at an
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Existing Stationary Source, the purpose of this section is to
identify the requirements for projects involving replacement
or alteration of existing emission control technology.

SWCAA 400-115 Standards of Performance for New
Sources, the purpose of this section is to adopt by reference
the new source performance standards (NSPS) contained in
40 C.FR. 60 for certain sources categories.

SWCAA 400-116 Maintenance of Equipment, the pur-
pose of this section is to identify requirements for the mainte-
nance of process and emission control equipment.

SWCAA 400-130 Use of Emission Reduction Credits,
the purpose of this section is to identify the requirements and
procedures for use of emission reduction credits.

SWCAA 400-131 Deposit of Emission Reduction Cred-
its Into Bank, the purpose of this section is to identify the
requirements and procedures for depositing emission reduc-
tion credits into the credit bank maintained by SWCAA.

SWCAA 400-136 Maintenance of Emission Reduction
Credits in Bank, the purpose of this section is to identify the
requirements for SWCAA to maintain the emission reduction
credit bank, how the credits are to be issued and describe how
to manage credits that are expired beyond the five year time
limit.

SWCAA 400-140 Protection of Ambient Air Incre-
ments, the purpose of this section is to identify criteria for all

-sources that serve to prevent significant deterioration of air

quality by protecting ambient air increments.

SWCAA 400-141 Prevention of Significant Deteriora-
tion (PSD), the purpose of this section is to identify the
requirements for those sources subject to federal PSD permit-
ting requirements and provides reference to the appropriate
federal regulations.

SWCAA 400-151 Retrofit Requirements for Visibility
Protection, the purpose of this section is to identify the retro-
fit requirements for visibility protection as they apply to
"existing stationary sources."

SWCAA 400-171 Public Involvement, the purpose of
this section is to identify the mechanism by which SWCAA
provides an opportunity for public involvement on permitting
actions. This section also identifies agency actions that are
subject to a mandatory public comment period.

SWCAA 400-180 Variance, the purpose of this section
is to identify the requirements and procedures for obtaining a
variance from the SWCAA board of directors for an existing
permit or the established regulations.

SWCAA 400-190 Requirements for Nonattainment
Areas, the purpose of this section is to require consultation
with local governments and public involvement when devel-
oping requirements for nonattainment areas.

SWCAA 400-230 Regulatory Actions and Civil Penal-
ties, the purpose of this section is to identify the different
types of common regulatory orders issued by SWCAA and
identify the enforcement and civil penalty authorities of
SWCAA.

SWCAA 400-250 Appeals, the purpose of this section is
to identify the mechanism by which regulatory orders or
other agency actions may be appealed.

SWCAA 400-270 Confidentiality of Records and Infor-
mation, the purpose of this section is to identify SWCAA’s
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PROPOSED



PROPOSED

WSR 03-15-098

policy regarding the submittal and handling of confidential
information.

SWCAA 400, Appendix A SWCAA Method 9/Visual
Opacity Determination Method, the purpose of this section is
to establish a test method for observing opacity.

Statutory Authority for Adoption: RCW 70.94.141.

Statute Being Implemented: RCW 70.94.141.

Summary: SWCAA 400-030, this section is the place-
holder for definitions of words and phrases used throughout
SWCAA 400. Most definitions are identical to the federal
definitions.

SWCAA 400-040, this section contains the visible emis-
sion standard of 20% opacity, and other limits for fallout,
fugitive emissions, odors, emissions detrimental to persons or
property, sulfur dioxide, concealment and masking and fugi-
tive dust sources.

SWCAA 400-045, this section identifies requirements
for permit applications for nonroad engine projects.

SWCAA 400-046, this section identifies requirements
for the processing and approval of permit applications for
nonroad engine projects.

SWCAA 400-050, this section identifies emission stan-
dards and requirements for combustion and incineration
units.

SWCAA 400-052, this section contains requirements for
stack sampling of major combustion sources every two years
to assist with preparation of the annual emission inventory
that is submitted to EPA by SWCAA.

SWCAA 400-060, this section identifies the maximum
emission standard of 0.1 grains per dry standard cubic feet of
exhaust gas for any general process operation.

SWCAA 400-070, this section contains emission stan-
dards and requirements for certain source categories includ-
ing wigwam burners, hog fuel boilers, orchard heaters, wood
waste burners, perc dry cleaners, catalytic cracking units, sul-
furic acid plants, gasoline dispensing facilities, dry cleaning
facilities, oil heaters, coffee roasters, and abrasive blasting
operations.

SWCAA 400-075, this section adopts the federal stan-
dards for sources emitting hazardous air pollutants contained
in 40 C.F.R. part 61 and part 63 by reference (MACT stan-
dards) as requirements for sources in SWCAA jurisdiction
for local implementation and enforcement.

SWCAA 400-076, this section describes general require-
ments for toxic pollutant emission sources and provides a ref-
erence to the toxics rule, chapter 173-460 WAC which is
adopted by reference by SWCAA under separate rule mak-
ing.

SWCAA 400-081, this section describes the basis upon
which a source may be allowed to exceed technology based
emission standards during startup and/or shutdown.

SWCAA 400-091, this section provides the authority
and describes the process for a source to request a voluntary
limit on emissions. This section provides the ability to have
a federally enforceable emission limit to keep out of the Title
5 operating permit program.

SWCAA 400-100, this section establishes a system of
registration for air contaminant sources within SWCAA
jurisdiction. |
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SWCAA 400-101, this section identifies those sources
that are exempt from the registration and new source review
requirements of SWCAA 400-100 and 400-110.

SWCAA 400-103, this section identifies the method by
which permit fees for operating permit sources are calculated,
and establishes a mechanism for fee assessment.

SWCAA 400-105, this section identifies the require-
ments for sources to submit an emission inventory, conduct
monitoring and perform emission sampling.

SWCAA 400-106, this section provides a minimum set
of standards for sampling and reporting emissions from all
sources.

SWCAA 400-107, this section identifies requirements
for the reporting of excess emissions at registered sources.
The section also includes provisions for penalty relief in the
case of unavoidable excess emissions.

SWCAA 400-109, this section identifies requirements
for submittal of a notice of construction and a description of
the process for submitting a notice of construction applica-
tion.

SWCAA 400-110, this section defines the procedure
used by SWCAA to process permit applications for new
sources, and identifies general requirements that must be met
during new source review.

SWCAA 400-111, this section identifies the require-
ments for new or modified sources in a maintenance plan
area. Because of the maintenance plan status of an area,
emission standards to maintain air quality in a maintenance
plan area are more demanding than those in less populated or
industrialized areas.

SWCAA 400-112, this section identifies the require-
ments for new or modified sources in nonattainment areas for
permitting purposes. This section also includes provisions
for offsetting emissions for larger emission sources.

SWCAA 400-113, this section identifies the new source
review requirements for new or modified sources in attain-
ment areas.

SWCAA 400-114, this section identifies the require-
ments for control technology replacement or alteration
projects that are not reviewable under SWCAA 400-110.

SWCAA 400-115, this section adopts by reference the
new source performance standards (NSPS) contained in 40
C.FR. 60 for identified sources categories.

SWCAA 400-116, this section identifies requirements
for the maintenance and operation of process and emission
control equipment. The section also contains provisions for
operation and maintenance (QO&M) plans.

SWCAA 400-130, this section identifies the require-
ments and procedures for use of emission reduction credits
once they have been deposited in the emission reduction
credit bank maintained by SWCAA.

SWCAA 400-131, this section describes the require-
ments and procedures for depositing emission reduction cred-
its into the credit bank maintained by SWCAA.

SWCAA 400-136, this section identifies the require-
ments for SWCAA to maintain the emission reduction credit
bank, how the credits are to be issued and describe how to
manage credits that are expired beyond the five year time
limit.
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SWCAA 400-140, this section identifies criteria for the
protection of ambient air increments that are applicable to all
sources within SWCAA jurisdiction.

SWCAA 400-141, this section describes the require-
ments for those sources that would be subject to the federal
PSD permitting requirements and provides reference to the
appropriate federal regulations.

SWCAA 400-151, this section contains procedures by
which SWCAA will identify and determine emission require-
ments for any "existing stationary source"” that causes or con-
tributes to visibility impairment in any mandatory federal
Class 1 area.

SWCAA 400-171, this section identifies the require-
ments for public notice of agency actions, and the process by
which public involvement is to be administered. This section
also identifies those documents that are subject to a formal
public notice and those that are not subject to a formal public
notice.

SWCAA 400-180, this section describes the require-
ments and procedures for obtaining a variance from the
SWCAA board of directors for an existing permit or the
established regulations.

SWCAA 400-190, this section requires SWCAA to con-
sult local governments and provide for public involvement
when developing requirements for nonattainment areas.

SWCAA 400-230, this section identifies the different
types of common regulatory orders issued by SWCAA and
identifies the enforcement and civil penalty authorities of
SWCAA.

SWCAA 400-250, this section identifies the pollution
control hearings board as the proper authority for appealing
regulatory orders issued by SWCAA or other agency actions
pursuant to chapter 371-08 WAC.

SWCAA 400-270, this section identifies what type of -

information may be considered confidential and the manner
in which such information will be handled by SWCAA.

SWCAA 400, Appendix A, this section contains a test
protocol for conducting field observations of opacity.

Reasons Supporting Proposal: See Purpose and Sum-
mary above and Explanation of Rule below.

Name of Agency Personnel Responsible for Drafting:
Wess Safford, 1308 N.E. 134th Street, Vancouver, WA
98685, (360) 574-3058; Implementation: Paul Mairose, 1308
N.E. 134th Street, Vancouver, WA 98685, (360) 574-3058;
and Enforcement: Robert D. Elliott, 1308 N.E. 134th Street,
Vancouver, WA 98685, (360) 574-3058.

Name of Proponent: Southwest Clean Air Agency
(SWCAA), governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: SWCAA 400-030, this is an existing section. Pro-
posed revisions to this section incorporate recent changes
made in WAC 173-400-030, and the addition of new defini-
tions that do not appear in the current version of SWCAA
400-030. _

SWCAA 400-040, this is an existing section. The pro-
posed changes consist of minor administrative editing.

SWCAA 400-045, this is a new section. The proposed
section is intended to provide a mechanism for the submittal
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of permit applications for projects involving units that meet
the federal definition of "nonroad engine."

SWCAA 400-046, this is a new section. The proposed
section is intended to provide a mechanism for the review and
approval of projects involving units that meet the federal def-
inition of "nonroad engine."

SWCAA 400-050, this is an existing section. The pro-
posed changes incorporate new standards for "commercial
and industrial solid waste incineration units" and "small
municipal waste combustion units." The proposed standards
are consistent with requirements adopted by ecology in 2001.

SWCAA 400-052, this is an existing section. The pro-
posed changes are intended to clarify the requirements of the
section. The intent and meaning of the section remain
unchanged with no significant changes in testing frequency
or methodology. -

SWCAA 400-060, this is an existing section. The date
of the EPA test method reference contained in the section (40
C.FR. 60, Appendix A) is being updated. No other changes
are proposed.

SWCAA 400-070, this is an existing section. The pro-
posed changes incorporate requirements for source catego-
ries recently added to WAC 173-400-070, and the addition of
new emission standards for source categories not currently
included in WAC 173-400-070.

SWCAA 400-075, this is an existing section. The pro-
posed changes update adoption reference dates and incorpo-
rate new federal regulations contained in 40 C.F.R. Parts 63
and 65.

SWCAA 400-076, this is an existing section. The pro-
posed changes update the definitions, cross sectional refer-
ences, and sectional titles found in the text of SWCAA 400-
076, and make minor corrections to maintain consistency
with other sections of SWCAA 400.

SWCAA 400-081, this is an existing section. The pro-
posed changes consist of minor administrative editing and
small changes made in response to EPA comments. The pro-
posed revision does not contain any substantive changes.

SWCAA 400-091, this is an existing section. The pro-
posed changes consist of minor changes in terminology to
maintain consistency with other sections of SWCAA 400.

SWCAA 400-100, this is an existing section. The pro-
posed changes correct outdated text and remove the operating
permit program fee schedule (SWCAA 400-100(4)) from the
section. The operating permit fee schedule is being moved to
a new section because operating permit sources are not sub-
ject to the registration program, and the current format can be
confusing to the public and affected sources.

SWCAA 400-101, this is an existing section. The pro-
posed changes clarify the applicability language of the sec-
tion and remove a number of exemption categories.

SWCAA 400-103, this a new section. The proposed sec-
tion makes the fee schedule for operating permit sources into
a self-contained rule section. The fee schedule is currently
contained within the text of SWCAA 400-100 "Registration
Requirements and Operating Permit Fees" along with
requirements for SWCAA’s registration program. This for-
mat is confusing and inappropriate because operating permit
sources are not subject to any element of the registration pro-

gram.
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SWCAA 400-105, this is an existing section. The pro-
posed changes update references to the Code of Federal Reg-
ulations and make administrative corrections.

SWCAA 400-106, this is an existing section. The pro-
posed changes incorporate new monitoring requirements for
combustion sources. The new requirements are equivalent to
the emission monitoring requirements currently implemented
on a case-by-case basis in approval orders for combustion
sources.

SWCAA 400-107, this is an existing section. The pro-
posed changes expand the existing section to include notifi-
cation and reporting requirements for all excess emissions.
The proposed language provides more detailed requirements
for reporting excess emissions than found in the existing sec-
tion.
SWCAA 400-109, this is an existing section. The pro-
posed changes incorporate new terminology, addition of the
existing permit application fee table from SWCAA 400-110,
and minor administrative changes.

SWCAA 400-110, this is an existing section. The pro-
posed changes incorporate new terminology, removal of the
notice of construction application fee schedule, new require-
ments consistent with SWCAA 400-117, clarification of por-
table source applicability under SWCAA 400-110(6),
approval criteria for modification of approval conditions, and
minor administrative changes.

SWCAA 400-111, this is an existing section. The pro-
posed changes incorporate administrative editing and minor
text changes intended to improve consistency with the format
of SWCAA 400-112 and 400-113.

SWCAA 400-112, this is an existing section. The pro-
posed changes incorporate administrative changes, previ-
ously uncited requirements from 40 C.F.R. 51, Appendix S,
new requirements consistent with WAC 173-400-117,
changes in terminology, and correction of outdated refer-
ences and requirements.

SWCAA 400-113, this is an existing section. The pro-
posed changes incorporate minor text changes intended to
improve consistency with the format of SWCAA 400-111
and 400-112, new requirements consistent with WAC 173-
400-117, and administrative editing.

SWCAA 400-114, this is an existing section. The pro-
posed changes incorporate new terminology and minor
administrative editing.

SWCAA 400-115, this is an existing section. The pro-
posed changes incorporate updated adoption references and
minor format changes intended to improve consistency with
the corresponding sections of the WAC.

SWCAA 400-116, this is an existing section. The pro-
posed changes incorporate new terminology and clarification
of requirements.

SWCAA 400-130, this is an existing section. The pro-
posed changes correct outdated references in the text of the
section.

SWCAA 400-131, this is an existing section. The pro-
posed changes incorporate administrative changes and a
modification of the processing timeline for ERC applications.

SWCAA 400-136, this is an existing section. The pro-
posed changes incorporate minor clarifications and adminis-
trative changes.
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SWCAA 400-140, this is a new section. The proposed
section creates a mechanism for protection of ambient air
increments pursuant to 40 C.F.R. 51.166 et seq.

SWCAA 400-141, this is an existing section. The pro-
posed changes update the section to match the format and
meaning of WAC 173-400-141 as currently adopted.

SWCAA 400-151, this is an existing section. The pro-
posed changes update the section to match the format and
meaning of WAC 173-400-151 as currently adopted.

SWCAA 400-171, this is an existing section. The pro-
posed changes revise the public involvement requirements
for agency permitting and other proposed actions. These
changes incorporate public notice via the internet, and correct
a number of identified deficiencies in the current public
involvement provisions of SWCAA 400-171.

SWCAA 400-180, this is an existing section. The pro-
posed changes incorporate an updated reference to EPA.

SWCAA 400-190, this is an existing section. The pro-
posed changes incorporate new terminology.

SWCAA 400-230, this is an existing section. The pro-
posed changes incorporate new terminology and administra-
tive editing.

SWCAA 400-250, this is an existing section. The pro-
posed changes revise existing provisions to improve consis-
tency with applicable state regulations.

SWCAA 400-270, this is an existing section. The pro-
posed changes are intended to make the definition of confi-
dential information more consistent with applicable state reg-
ulations and clarify how SWCAA uses and handles such
information.

SWCAA 400, Appendix A, this is an existing section.
The proposed changes incorporate minor administrative edit-
ing and an updated federal regulation reference.

Proposal Changes the Following Existing Rules: See
Purpose, Summary, and Explanation of Rule above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Changes proposed by
SWCAA are consistent with federal or state rules already in
effect. This agency is not subject to the small business eco-
nomic impact provision of chapter 19.85 RCW. A fiscal
analysis has been performed to establish the basis for any
proposed fee increases. Copies of this analysis are available
from SWCAA.

RCW 34.05.328 does not apply to this rule adoption.
Pursuant to RCW 70.94.141(1), section 201, chapter 403,
Laws of 1995, does not apply to this rule adoption. SWCAA
is not voluntarily invoking section 201, chapter 403, Laws of
1995 for this action.

Hearing Location: Office of SWCAA, 11815 N.E. 99th
Street, Suite 1294, Vancouver, WA 98682, on October 2,
2003, at 3:00 p.m.

Assistance for Persons with Disabilities: Contact Mary
Allen by September 26, 2003, TDD (360) 574-3058.

Submit Written Comments to: Wess Safford, SWCAA,
1308 N.E. 134th Street, Vancouver, WA 98685, fax (360)
576-0925, by September 23, 2003.
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Date of Intended Adoption: October 2, 2003.
July 17,2003
Robert D. Elliott
Executive Director
Reviser’s note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 03-17 issue of the Register.

WSR 03-15-104
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed July 21, 2003, 11:21 a.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
10-016.

Title of Rule: WAC 246-247-075, 246-247-110, 246-
247-120, and 246-247-130, Radiation protection—Air emis-
sions. '

Purpose: The purpose of this rule is to implement an
independent statewide program to monitor radioactive air
emissions from sources within the state.

Statutory Authority for Adoption: RCW 70.98.050.

Statute Being Implemented: RCW 70.98.050.

Summary: This proposed rule updates references to the
national standards for sampling and monitoring releases of
airborne radioactive substances from nuclear facilities con-
sistent with EPA rules adopted in October 2002. This pro-
posal also updates references to guidance documents regard-
ing quality assurance plans for consistency with EPA prac-
tices. The EPA rule and guidance documents apply only to
federal facilities. The proposed rule expands applicability of
the rules to include nonfederal facilities.

Reasons Supporting Proposal: This rule change is neces-
sary for consistency between federal and state regulations
and as a primacy condition between the state Department of
Ecology and the EPA.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Roy Evans, Tumwater,
(360) 236-3265.

Name of Proponent: Washington State Department of
Health, governmental. ’

Rule is necessary because of federal law, 40 C.F.R. Part
61.

Explanation of Rule, its Purpose, and Anticipated
Effects: The intent of the underlying statute is to protect pub-
lic health by implementing an independent statewide pro-
gram to monitor ionizing radiation emissions to the air from
radiation sources within the state. The proposed rule meets
this intent by adopting the most current standards and guid-
ance and applying them to both federal and nonfederal facili-
ties within the state.

Proposal Changes the Following Existing Rules: The
proposed change updates the existing reference to the Amer-
ican National Standard Institute/Health Physics Society
national standards for sampling and monitoring releases of
airborne radioactive substances from the stacks and ducts of
nuclear facilities (ANSI/HPS N13.1-1999) as well as refer-
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ences to EPA guidance pertaining to quality assurance pro-
gram and project plans.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared because there
are no small businesses within the regulated industry required
to comply with the proposed rule and thus there is no dispro-
portionate impact on small businesses.

RCW 34.05.328 applies to this rule adoption. RCW
34.05.328 applies to this rule adoption because the proposal
amends potential conditions of licensure for certain facilities
regulated by the Department of Health.

Hearing Location: Department of Health, Point Plaza
East, Room 153, 310 S.E. Israel Road, Tumwater, WA
98504, on August 29, 2003, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Joy
Redman by August 22, 2003, TDD (800) 833-6388.

Submit Written Comments to: Roy Evans, Radiation
Protection, P.O. Box 47827, Olympia, WA 98504-7827, fax
(360) 236-2256, by August 29, 2003.

Date of Intended Adoption: September 12, 2003.

July 19, 2003
M. C. Selecky

Secretary

AMENDATORY SECTION (Amending WSR 94-07-010,
filed 3/4/94, effective 4/4/94)

WAC 246-247-075 Monitoring, testing and quality
assurance. (1) All radioactive air emissions monitoring, test-
ing, and quality assurance requirements of 40 CFR 61, Sub-
parts H and I published in the Federal Register on December
15, 1989, are adopted by reference, as applicable as specified
by the referenced subparts.

(2) Equipment and procedures used for the continuous
monitoring of radioactive air emissions shall conform, as
applicable, to the guidance contained in ANSI N13.1, ANSI
N42.18, ANSI N323, ANSI N317, reference methods 1, 1A,
2,2A,2C, 2D, 4, 5, and 17 of 40 CFR Part 60, Appendix A,
40 CFR Part 52, Appendix E, and any other methods
approved by the department.

(3) The operator of an emission unit with a potential-to-
emit of less than 0.1 mrem/yr TEDE to the MEI may estimate
those radionuclide emissions, in lieu of monitoring, in accor-
dance with 40 CFR 61 Appendix D, or other procedure
approved by the department. The department may require
periodic confirmatory measurements (e.g., grab samples)
during routine operations to verify the low emissions. Meth-
ods to implement periodic confirmatory monitoring shall be
approved by the department.

(4) The department may allow a facility to use alterna-
tive monitoring procedures or methods if continuous moni-
toring is not a feasible or reasonable requirement.

(5) The following types of facilities shall determine radi-
onuclide emissions in accordance with either a methodology
referenced in subsections (1) through (4) of this section or the
respective document referenced below:

(a) Nuclear power reactors licensed by the NRC: Offsite
Dose Calculation Manual;
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(b) Fuel fabrication plants licensed by the NRC: NRC’
Regulatory Guide 4.16, dated December. 1985;

(c) Uranium mills that are processing material: NRC’s
Regulatory Guide 4.14, dated April 1980.

(6) Licensed facilities shall conduct and document a
quality assurance program. Except for those types of facilities
specified in subsection (5) of this section, the quality assur-
ance program shall be compatible with applicable national
standards such as ANSVASME NQA-1-1988, ANSI/ASME
NQA-2-1986, ((QAMS-004)) QA/R-2, and ((QAMS-665))
QA/R-S.

(7) Those types of facilities specified in subsection (5) of
this section shall conduct and document a quality assurance
program compatible with either the applicable national stan-
dards referenced in subsection (6) of this section or the NRC’s
Regulatory Guide 4.15, dated February 1979.

(8) Facilities shall monitor nonpoint and fugitive emis-
sions of radioactive material.

(9) The department may conduct an environmental sur-
veillance program to ensure that radiation doses to the public
from emission units are in compliance with applicable stan-
dards. The department may require the operator of any emis-
sion unit to conduct stack sampling, ambient air monitoring,
or other testing as necessary to demonstrate compliance with
the standards in WAC 246-247-040.

(10) The department may require the owner or operator
of an emission unit to make provision, at existing emission
unit sampling stations, for the department to take split or col-
located samples of the emissions.

(11) The planning for any proposed new construction or
significant modification of the emission unit must address
accidental releases with a probability of occurrence during
the expected life of the emission unit of greater than one per-
cent.

(12) All facilities must be able to demonstrate that appro-
priate supervisors and workers are adequately trained in the
use and maintenance of emission control and monitoring sys-
tems, and in the performance of associated test and emer-
gency response procedures.

(13) All facilities must be able to demonstrate the reli-
ability and accuracy of the radioactive air emissions monitor-
ing data.

AMENDATORY SECTION (Amending WSR 94-07-010,
filed 3/4/94, effective 4/4/94)

WAC 246-247-110 Appendix A—Application infor-
mation requirements. (1) Name and address of the facility,
and location (latitude and longitude) of the emission unit(s).

(2) Name, title, address, and phone number of the
responsible manager.

(3) Identify the type of proposed action for which this
application is submitted:

(a) Construction of new emission unit(s);

(b) Modification of existing emission unit(s); identify
whether this is a significant modification;

(c) Modification of existing unit(s), unregistered.

(4) If this project is subject to the requirements of the
State Environmental Policy Act (SEPA) contained in chapter
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197-11 WAC, provide the name of the lead agency, lead
agency contact person, and their phone number.

(5) Describe the chemical and physical processes
upstream of the emission unit(s).

(6) Describe the existing and proposed (as applicable)
abatement technology. Describe the basis for the use of the
proposed system. Include expected efficiency of each control
device, and the annual average volumetric flow rate(s) in
meters®/sec for the emission unit(s).

(7) Provide conceptual drawings showing all applicable
control technology components from the point of entry of
radionuclides into the vapor space to release to the environ-
ment.

(8) Identify each radionuclide that could contribute
greater than ten percent of the potential-to-emit TEDE to the
MEI, or greater than 0.1 mrem/yr potential-to-emit TEDE to
the MEI.

(9) Describe the effluent monitoring system for the pro-
posed control system. Describe each piece of monitoring
equipment and its monitoring capability, including detection
limits, for each radionuclide that could contribute greater
than ten percent of the potential-to-emit TEDE to the MEI, or
greater than 0.1 mrem/yr potential-to-emit TEDE to the MEI,
or greater than twenty-five percent of the TEDE to the MEI,
after controls. Describe the method for monitoring or calcu-
lating those radionuclide emissions. Describe the method
with detail sufficient to demonstrate compliance with the
applicable requirements.

(10) Indicate the annual possession quantity for each
radionuclide.

(11) Indicate the physical form of each radionuclide in
inventory: Solid, particulate solids, liquid, or gas.

(12) Indicate the release form of each radionuclide in
inventory: Particulate solids, vapor, or gas. Give the chemi-
cal form and ICRP 30 solubility class, if known.

(13) Release rates. .

(a) New emission unit(s): Give predicted release rates
without any emissions control equipment (the potential-to-
emit) and with the proposed control equipment using the effi-
ciencies described in subsection (6) of this section.

(b) Modified emission unit(s): Give predicted release
rates without any emissions control equipment (the potential-
to-emit) and with the existing and proposed control equip-
ment using the efficiencies described in subsection (6) of this
section. Provide the latest year’s emissions data or emissions
estimates.

In all cases, indicate whether the emission unit is operat-
ing in a batch or continuous mode.

(14) Identify the MEI by distance and direction from the
emission unit(s). The MEI is determined by considering dis-
tance, windrose data, presence of vegetable gardens, and
meat or milk producing animals at unrestricted areas sur-
rounding the emission unit.

(15) Calculate the TEDE to the MEI using an approved
procedure (see WAC 246-247-085). For each radionuclide
identified in subsection (8) of this section, determine the
TEDE to the MEI for existing and proposed emission con-
trols, and without any emission controls (the potential-to-
emit) using the release rates from subsection (13) of this sec-
tion. Provide all input data used in the calculations.
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(16) Provide cost factors for construction, operation, and
maintenance of the proposed control technology components
and system, if a BARCT or ALARACT demonstration is not
submitted with the NOC.

(17) Provide an estimate of the lifetime for the facility
process with the emission rates provided in this application.

(18) Indicate which of the following control technology
standards have been considered and will be complied with in
the design and operation of the emission unit(s) described in
this application:

ASME/ANSI AG-1, Code on Nuclear Air and-Gas
Treatment (where there are conflicts in standards with the
other listed references, this standard shall take precedence)

ASME/ANSI N509, Nuclear Power Plant Air-Cleaning
Units and Components

ASME/ANSI N510, Testing of Nuclear Air Treatment
Systems

ANSI/ASME NQA-1, Quality Assurance Program
Requirements for Nuclear Facilities

40 CFR 60, Appendix A, Methods 1, 1A, 2,24, 2C, 2D,
4,5,and 17

((ANSIP31-Guide-to-SamplingAdrborne Radioactive
Muatertals-in-Nuelear Haeilities)) ANSI/HPS N13.1-1999,

Sampling and Monitoring Releases of Airborne Radioactive

Substances From the Stacks and Ducts of Nuclear Facilities

For each standard not so indicated, give reason(s) to sup-
port adequacy of the design and operation of the emission
unit(s) as proposed.

AMENDATORY SECTION (Amending WSR 94-07-010,
filed 3/4/94, effective 4/4/94)

WAC 246-247-120 Appendix B—BARCT compli-
ance demonstration. Purpose. A BARCT demonstration is
used to choose control technologies for the mitigation of
emissions of radioactive material from new emission units or
significant modifications to emission units. The bases for the
BARCT demonstration requirements are the BARCT stan-
dard given in WAC 246-247-040, and the definition of
BARCT given in WAC 246-247-030. This procedure incor-
porates certain implementing criteria that enable the depart-
ment to evaluate a facility’s compliance with the BARCT
standard. It is the applicant’s responsibility to demonstrate the
effectiveness of their BARCT determination to the depart-
ment. The facility should contact the department at the con-
ceptual design phase for guidance on the BARCT demonstra-
tion requirements. The department may adjust this demon-
stration procedure on a case-by-case basis, as needed, to
ensure compliance with the substantive standard.

Scope. The BARCT demonstration includes the abate-
ment technology and indication devices that demonstrate the
effectiveness of the abatement technology from entry of radi-
onuclides into the ventilated vapor space to release to the
environment. The applicant shall evaluate all available con-
trol technologies that can reduce the level of radionuclide
emissions.

Technology Standards. The BARCT -demonstration
and the emission unit design and construction must meet, as
applicable, the technology standards shown below if the
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unit’s potential-to-emit exceeds 0.1 mrem/yr TEDE to the
MEIL If the potential-to-emit is below this value, the stan-
dards must be met only to the extent justified by a cost/bene-
fit evaluation.

ASME/ANSI AG-1, Code on Nuclear Air and Gas
Treatment (where there are conflicts in standards with the
other listed references, this standard shall take precedence)

ASME/ANSI N509, Nuclear Power Plant Air-Cleaning
Units and Components

ASME/ANSI N510, Testing of Nuclear Air Treatment
Systems

ANSI/ASME NQA-1, Quality Assurance Program
Requirements for Nuclear Facilities

40 CFR 60, Appendix A, Methods 1, 1A, 2, 24, 2C, 2D,
4,5,and 17

(ANSENH33-Guide-to-Sampling-Airborne Radioactive
Materials-inNuelear Faeilities)) ANSI/HPS N13.1-1999,

Sampling and Monitoring Releases of Airborne Radioactive

Substances From the Stacks and Ducts of Nuclear Facilities

The following standards and references are recom-
mended as guidance only:

ANSI/ASME NQA-2, Quality Assurance Requirements
for Nuclear Facilities

ANSI N42.18, Specification and Performance of On-
Site Instrumentation for Continuously Monitoring Radioac-
tivity in Effluents

ERDA 76-21, Nuclear Air Cleaning Handbook

ACGIH 1988, Industrial Ventilation, A Manual of Rec-
ommended Practice, 20th ed., American Conference of Gov-
ernmental Industrial Hygienists

BARCT Demonstration Procedure.

Step 1. Define facility process variables. Describe the
physical and chemical process. Include the potential radionu-
clide release rates (by isotope, in units of curies/year), pro-
cess variables (such as flow rate, temperature, humidity,
chemical composition), and other technical considerations.
Base the radionuclide release rate on the potential-to-emit.

Radionuclides selected for consideration in the BARCT
demonstration shall include those which contribute more than
ten percent of the potential TEDE to the MEI or more than
0.1 mrem/yr, and any others which the department deter-
mines are necessary.

Step 2. Gather information on all available control
technologies. Search for all available technologies that can
reduce the emissions levels for the radionuclides selected in
Step 1. Sources of information shall include previous
BARCT demonstrations, regulatory authorities, industry or
regulatory agency data bases, literature searches, information
from technology vendors, research and development reports,
and any other means necessary to identify all available tech-
nologies. "Available technology” includes any technology
that is commercially available. Recently completed searches
may be used with department approval.

Step 3. Determine technical feasibility. Determine
technical feasibility by evaluating vendor specifications for
available control technologies identified in Step 2 with
respect to the process variables identified in Step 1. Evaluate
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combinations of abatement technology and control devices
by component, and the system as a whole.

If a control technology has poor safety, reliability, or
control effectiveness as achieved in practice under the pro-
posed process conditions, or the technology is not applicable
to the emission unit under consideration, the technology may
be eliminated with supporting documentation of the technical
infeasibility.

Step 4. List all feasible control technologies in order
of effectiveness. Evaluate feasible control technologies for
efficiency (effectiveness) in reducing the TEDE to the MEL
List them in order, with the most effective first. If the most
effective feasible technology is proposed as BARCT, the
demonstration is complete at this step.

Step 5. Evaluate the environmental, energy, and eco-
nomic impacts. Evaluate each control technology in succes-
sion, beginning with the most effective. Present an objective
evaluation considering both beneficial and adverse impacts.
Quantify the data where possible. Impact cost and effective-
ness evaluations are incremental and include only that por-
tion of the facility which comes under the authority of this
chapter. Evaluate at least the following impacts:

Environmental impact - Determine the incremental
environmental impact, both beneficial and adverse. Evaluate
the beneficial impact of reduction in the TEDE to the sur-
rounding population or, at a minimum, to the MEI due to the
abatement of radioactive air emissions. Consider the adverse
impacts from waste generation (radioactive and nonradioac-
tive, air and nonair), disposal and stabilization, construction
of control equipment, and the health and safety to both radia-
tion workers and the general public.

Energy impact - Determine the incremental energy
impact. Include the impact of any resulting need for new ser-
vices such as energy distribution systems.

Economic impact - Determine the incremental eco-
nomic impact. Determine capital and expense costs including
design, development, procurement, construction, operation,
maintenance, taxes, waste disposal, and any other applicable
financial components. Base all costs on the expected lifetime
of the emission unit and reduce to an annualized cost for eval-
uation and comparison.

The adverse economic impact compared to the beneficial
impact, including reduction in TEDE to the surrounding pop-
ulation or the MEI, is a measure of the cost versus benefit for
the control technology evaluated.

The most effective technology may be eliminated from
consideration if the applicant can demonstrate to the depart-
ment’s satisfaction that the technology has unacceptable
impacts. State clearly the basis for this conclusion and pro-
ceed to the next most effective control technology. If the next
most effective technology is proposed as BARCT, the dem-
onstration is complete; otherwise, evaluate the control tech-
nology for impacts in accordance with this step.

If the control technology cannot be eliminated on the
basis of its impacts, it is proposed as BARCT.

Reporting. Prepare a BARCT compliance demonstra-
tion report for department review. Provide sufficient infor-
mation such that the department can validate essential results.
If no control technology is feasible, and/or emissions are
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unacceptable, the department reserves the right to prohibit the
construction and operation of the emission unit(s).

AMENDATORY SECTION (Amending WSR 94-07-010,
filed 3/4/94, effective 4/4/94)

WAC 246-247-130 Appendix C—ALARACT com-
pliance demonstration. Purpose. An ALARACT demon-
stration is used for inspection or audit purposes, and to dem-
onstrate compliance with the substantive ALARACT tech-
nology standard as required by this chapter. An ALARACT
demonstration is used to evaluate the adequacy of control
technology on existing emission units and to choose control
technologies for proposed nonsignificant modifications of
emission units. The bases for the ALARACT demonstration
requirements are the ALARACT standards given in WAC
246-247-040 and the definition of ALARACT given in WAC
246-247-030. It is the applicant’s responsibility to demon-
strate the effectiveness of their ALARACT determination to
the department. The department may adjust this demonstra-
tion procedure on a case-by-case basis, as needed, to ensure
compliance with the substantive standard.

Scope. The ALARACT demonstration includes the
abatement technology and indication devices, from entry of
radionuclides into the ventilated vapor space to release to the
environment. The facility shall evaluate the existing control
system in relation to applicable technology standards, and
other control technologies that have been successfully oper-
ated for similar applications.

Technology Standards. The ALARACT demonstra-
tion and the emission unit design and construction must meet,
as applicable, the technology standards shown below if the
unit’s potential-to-emit exceeds 0.1 mrem/yr TEDE to the
MEI. If the potential-to-emit is below this value, the stan-
dards must be met only to the extent justified by a cost/bene-
fit evaluation.

ASME/ANSI AG-1, Code on Nuclear Air and Gas
Treatment (where there are conflicts in standards with the
other listed references, this standard shall take precedence)

ASME/ANSI N509, Nuclear Power Plant Air-Cleaning
Units and Components

ASME/ANSI N510, Testing of Nuclear Air Treatment
Systems

ANSIUVASME NQA-1, Quality Assurance Program
Requirements for Nuclear Facilities

40 CFR 60, Appendix A, Methods 1, 1A, 2, 2A, 2C, 2D,
4,5,and 17

(ANSENH3-1-Guide-to-Sampling-Airborne Radioactive
Materials-inNuelearEaeilities)) ANSI/HPS N13.1-1999,
Sampling and Monitoring Releases of Airborne Radioactive
Substances From the Stacks and Ducts of Nuclear Facilities

The following standards and references are recom-
mended as guidance only:

ANSI/ASME NQA-2, Quality Assurance Requirements
for Nuclear Facilities

ANSI N42.18, Specification and Performance of On-
Site Instrumentation for Continuously Monitoring Radioac-
tivity in Effluents

ERDA 76-21, Nuclear Air Cleaning Handbook
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ACGIH 1988, Industrial Ventilation, A Manual of Rec-
ommended Practice, 20th ed., American Conference of Gov-
ernmental Industrial Hygienists

ALARA References. "Health Physics Manual of Good
Practice for Reducing Radiation Exposure to Levels that are
As Low As Reasonably Achievable (ALARA)", PNL-6577,
June, 1988; prepared for the USDOE by Pacific Northwest
Laboratories (Battelle Memorial Institute).

"A Guide to Reducing Radiation Exposure to As Low As
Reasonably Achievable (ALARA)", DOE/EV/1830-TS,
April, 1980, R.L. Kathren and J.M. Selby; prepared for the
USDOE by Pacific Northwest Laboratories (Battelle Memo-
rial Institute).

"A Practical Method of Performing Cost-Benefit Analy-
sis of Occupational and Environmental Protective Mea-
sures”, WHC-SA-0484-FP, March, 1989, G.F. Boothe and
D.E. Webb; prepared for the USDOE by Westinghouse Han-
ford Company.

WSR 03-15-105
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed July 21, 2003, 11:24 a.m.]

Original Notice.

Expedited rule making—Proposed notice was filed as
WSR 02-09-042.

Title of Rule: WAC 246-12-040 How to return to active
status when a credential has expired.

Purpose: To allow expanded opportunity for credential
holders to renew in person at the Department of Health.

Other Identifying Information: This proposal was origi-
nally filed using the expedited adoption process (WSR 02-
09-042, April 12, 2002). However, since the department
received an objection, the process is continuing through the
regular proposal process, per RCW 34.95.353(8).

Statutory Authority for Adoption: RCW 43.70.280.

Statute Being Implemented: RCW 43.70.280.

Summary: The proposed change would allow the late
penalty fee for health professionals to be waived if payment
is made on the first business day after the expiration date, if
the expiration date falls on a day the Department of Health is
closed.

Reasons Supporting Proposal: This rule change will
benefit those we credential by allowing greater opportunity
for persons to renew their credentials in person without a pen-
alty.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Mary Dale, 310 Israel
Road S.E., Tumwater, WA 98501, (360) 236-4985.

Name of Proponent: Department of Health, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed change would allow the late penalty
fee for health professionals to be waived if payment is made
on the first business day after the expiration date, when the
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expiration date falls on a day the Department of Health is

. closed. The purpose of the rule is to allow expanded oppor-

tunity for credential holders to renew in person at the Depart-
ment of Health. This change will benefit those we credential
by allowing greater opportunity for persons to renew their
credentials in person without a penalty.

Proposal Changes the Following Existing Rules: The
proposed change would allow the late penalty fee to be
waived if payment is made on the first business day after the
expiration date, if the expiration date falls on a day the
Department of Health is closed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030
requires agencies to prepare a small business economic
impact statement (SBEIS) if a proposed rule imposes more
than minor costs on small businesses. This proposal imposes
no costs on small businesses; therefore no SBEIS is required.

Small Business Economic Impact Statement

I. What does the rule or rule amendment require?

This rule amendment allows the penalty for late payment
of renewals for health professional credentials to be waived if
it expires on a day the department is closed for business, and
is received in the Department of Health (DOH), Health Pro-
fessions Quality Assurance main office on the next business
day.

[I. What industries (4 digit table here) are affected?,
8011 Offices and Clinics of Doctors of Medicine, 8021
Offices and Clinics of Dentists, 8031 Offices and Clinics of
Doctors of Osteopathy, 8041 Offices and Clinics of Chiro-
practors, 8042 Offices and Clinics of Optometrists, 8043
Offices and Clinics of Podiatrists, 8049 Offices and Clinics
of Health Practitioners, not elsewhere classified, 8051 Skilled
Nursing Care Facilities, 8052 Intermediate Care Facilities,
8059 Nursing and Personal Care Facilities, not elsewhere
classified, 8062 General Medical and Surgical Hospitals,
8063 Psychiatric Hospitals, 8069 Specialty Hospitals, except
psychiatric, 8071 Medical Laboratories, 8072 Dental Labora-
tories, 8082 Home Health Care Services, 8092 Kidney Dial-
ysis Centers, 8093 Specialty Outpatient Facilities, not else-
where classified, 8099 Health and Allied Services, not else-
where classified.

I1I. List the RCW that says DOH is not required to do an
SBEIS because:

A. Were the rule costs minor? Waiving the penalty fee
in certain circumstances will not create any costs to busi-
nesses. RCW 19.85.030 (1)(a) requires an SBEIS if there are
more than minor costs to small businesses.

B. Does it only affect government operations? There
will be a minor cost to government operations by waiving the
late fee.

IV. Explanation of why:

a. If the rule costs were minor list them and explain why |

they were minor. There are no costs to small businesses
therefore no SBEIS is required.

RCW 34.05.328 does not apply to this rule adoption.
The proposed amendment is exempt under RCW 34.05.328
(5), as it is a procedural rule.

Proposed
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Hearing Location: Department of Health, 310 Israel
Road, Room 139, Tumwater, WA 98501, on August 28,
2003, at 10:00.

Assistance for Persons with Disabilities: Contact Mary
Dale by August 21, 2003, TDD (800) 833-6388.

Submit Written Comments to: Mary Dale, P.O. Box
47860, Olympia, WA 98504-7860, fax (360) 236-4626, by
August 21, 2003.

Date of Intended Adoption: August 28, 2003.

July 19, 2003
M. C. Selecky

Secretary

AMENDATORY SECTION (Amending WSR 98-05-060,
filed 2/13/98, effective 3/16/98)

WAC 246-12-040 How to return to active status
when a credential has expired. (1) The credential status is
expired if the practitioner does not renew on or before the
expiration date. The practitioner must not practice until the
credential is returned to active status.

(2) Any renewal that is postmarked or presented to the
department after midnight on the expiration date is late, and
subject to a late renewal penalty fee. The ((praetitionersnust

. . . 1 . )

late penalty fee will be waived if:

(a) The credential expires on a day the department is
closed for business; and

(b) Payment is received at the department of health,
health professions quality assurance main office on the next

business day.
((62)) (3) A credential is returned to active status by

complying with the following:

(a) Expired for one renewal cycle or less:

(i) Pay the late renewal penalty fee;

(ii) Pay the current renewal fee;

(iii) Pay the current substance abuse monitoring sur-
charge, if required by the profession;

(iv) Provide written declarations or documentation, if
required for the profession; and

(v) Comply with current continuing education or con-
tinuing competency requirements if required by the profes-
sion.

(b) Expired for more than one renewal cycle but less than
three years:

(i) Complete an abbreviated application form;

(i) Pay the late renewal penalty fee;

(iii) Pay the current renewal fee;

(iv) Pay the current substance abuse monitoring sur-
charge, if required by the profession;

(v) Pay the expired credential reissuance fee;

(vi) Provide a written declaration that no action has been
taken by a state or federal jurisdiction or hospital which
would prevent or restrict the practitioner’s practice of the pro-
fession;

(vii) Provide a written declaration that he or she has not
voluntarily given up any credential or privilege or has not
been restricted in the practice of the profession in lieu of or to
avoid formal action;
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(viii) Provide a written declaration that continuing edu-
cation and competency requirements for the two most recent
years have been met, if required for the profession to main-
tain an active credential; and

(ix) Provide other written declarations or documentation,
if required for the profession.

(c) Expired for over three years:

(i) Complete an abbreviated application form;

(ii) Pay the late renewal penalty fee;

(iii) Pay the current renewal fee;

(iv) Pay the current substance abuse monitoring sur-
charge, if required by the profession;

(v) Pay the expired credential reissuance fee;

(vi) Satisfy other competency requirements of the regu-
latory entity, if required;

(vii)-Provide a written declaration that no action has been
taken by a state or federal jurisdiction or hospital which
would prevent or restrict the practitioner’s practice of the pro-
fession; .

(viii) Provide a written declaration that he or she has not
voluntarily given up any credential or privilege or has not
been restricted in the practice of the profession in lieu of or to
avoid formal action;

(ix) Provide a written declaration that continuing educa-
tion or competency requirements for the two most recent
years have been met, if required for the profession to main-
tain an active credential;

(x) Provide other written declarations or documentation,
if required for the profession; and

(xi) If not previously provided, provide proof of AIDS
education as required for the profession and in Part 8 of this
chapter.

WSR 03-15-106
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed July 21, 2003, 11:26 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule:
speech.

Purpose: Housekeeping amendments are necessary to
implement 2002 legislation creating mandatory licensure for
audiologists and speech-language pathologists and the elimi-
nation of the permit and apprenticeship requirement for hear-
ing instrument fitter/dispensers.

Other Identifying Information: This proposal is the
result of chapter 310, Laws of 2002 which passed during the
2002 legislative session.

Statutory Authority for Adoption: RCW 18.35.161.

Statute Being Implemented: Chapter 18.35 RCW.

Summary: The proposed amendments will change refer-
ences from certificate to license for audiologists and speech
language pathologists, the word hearing "aid” to "instru-
ment,” references to the "Board on fitting and dispensing of
hearing aids" to the "Board of Hearing and Speech,” removes

Chapter 246-828 WAC, Hearing and
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duplicate listing of fees, and repeals rules specifically relating
to the eliminated apprenticeship requirement.

Reasons Supporting Proposal: Changes are needed to
implement new legislative requirements.

Name of Agency Personnel Responsible for Drafting
and Implementation: Diane Young, 310 Israel Road S.E.,
P.O. Box 47869, Olympia, WA 98504-7869, (360) 236-
4950; and Enforcement: Katherine Slater, 310 Israel Road
S.E.,P.O. Box 47869, Olympia, WA 98504-7869, (360) 236-
4950.

Name of Proponent: Board of Hearing and Speech, gov-
emmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed amendments will change references to
"certification” to "licensure," eliminate references to the
hearing instrument fitter/dispenser permit and apprenticeship
requirement. These changes are intended to bring the rules
into compliance with the statute and to provide clarification
regarding the credentialing requirements for audiologists,
speech-language pathologists and hearing instrument fit-
ter/dispensers.

Proposal Changes the Following Existing Rules: WAC
246-828-045, 246-828-095 and 246-828-105, replaces the
word "certified" with the word "licensed”; WAC 246-828-
075, replaces the words "certified and certificate holder" with
the words "licensed and licensee”; WAC 246-828-090,
replaces the words "certificate holder” with the word "lic-
ensee”; WAC 246-828-100, adds "or audiologist” to the sec-
tion requiring the licensee to afford the prospective hearing
instrument user the opportunity to sign a statement regarding
that they have been advised that their best health interest
would be served if they had a medical evaluation before pur-
chasing hearing instruments; WAC 246-828-220 and 246-
828-500, replaces the word "aid" with the word "instrument"”;
WAC 246-828-270, replaces the words "certificate holder
and certificate” with the words "licensee and license"; WAC
246-828-290, 246-828-320, 246-828-330 and 246-828-350,
replaces the word "certificate holder” with the word "lic-
ensee"; WAC 246-828-550, replaces the words "on fitting
and dispensing of hearing aids" with "of hearing and speech";
and WAC 246-828-990, removes duplicate listing of fees.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.025(3)
indicates that a small business economic impact statement is
not necessary for rules identified under RCW 34.05.310(4).
Specifically, these rules adopt or incorporate by reference,
without material change, Washington state statutes, and only
correct typographical errors, make address or name changes,
or clarify language of a rule without changing its effect.

RCW 34.05.328 does not apply to this rule adoption.
The proposed amendments are not significant and are exempt
under RCW 34.05 328 (5)(b)(v). The content of the rule is
explicitly and specifically dictated by statute.

Hearing Location: 310 Israel Road S.E., Room 139,
Tumwater, WA 98501, on October 3, 2003, at 9:00 a.m.

Assistance for Persons with Disabilities: Ericka Brown
by September 15, 2003, TDD (800) 833-6388 or (360) 236-
4925.
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Submit Written Comments to: Diane Young, Board of
Hearing and Speech, 310 Israel Road S.E., P.O. Box 47869,
Olympia, WA 98504-7869, fax (360) 236-2406, by Septem-
ber 15, 2003.

Date of Intended Adoption: October 3, 2003.

July 10, 2003
Robert Nicoloff
Executive Director

AMENDATORY SECTION (Amending WSR 99-08-102,
filed 4/6/99, effective 5/7/99)

WAC 246-828-045 Interim permit. Interim permit
requirements.

(1) The department will issue an interim permit to any
applicant who has shown to the satisfaction of the department
that the applicant:

(a) Is supervised by a speech-language pathologist or
audiologist ((eertified)) licensed under chapter 18.35 RCW,
in good standing for at least two years unless otherwise
approved by the board.

((@—Sﬂpem&%—mek!de&—ﬁae—pefseml——aﬂd—dﬂeee

the—peﬁm{—))
(b) Has paid the application and permit fee.

(c) Has not committed unprofessional conduct as speci-
fied by the Uniform Disciplinary Act or chapter 18.35 RCW.

(2) The provisions of RCW 18.35.030, 18.35.110,
18.35.120 ((shail)) apply to ((eny-person-issued-an-interim))
permit holders. A person issued an audiology interim permit
may engage in the fitting and dispensing of hearing instru-
ments.

(3) The interim permit shall contain the name and title of
the ((eertified)) supervisor licensed under chapter 18.35

RCW ((wheas—supemsgg—the—pemt—helder—The—supemser

Interim permit period.

(4) The interim permit period is divided into three equal
segments. The supervisor must complete a minimum of:

(a) (Neess-than)) At least thirty-six supervisory activi-

ties spaced uniformly throughout the year.

(b) At least eighteen on-site observations (one hour
equals one on-site observation). At least six on-site observa-
tions must be accrued during each segment (up to six hours
may be accrued in one day).

(c) Eighteen other monitoring activities, at least six per
segment.
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(d) Upon the completion of each segment the supervisor
must submit documentation of completion to the department
on a form provided by the department.

(e) A review of all purchase agreements in the fitting and
dispensing of hearing instruments prior to signing. All pur-
chase agreements ((wiH)) must be signed by the supervisor.

(5) The interim permit is valid for one year or for the
duration of the postgraduate experience. The interim permit
((wil)) expires one year from the date ((ef-ts-issuanee)) it is
issued. The board may extend the permit an additional six
months.

Supervisor delegation.

(6) Portions of the supervisory activities including the
supervision in hearing instrument fitting and dispensing may
be obtained in another facility and may be under the supervi-
sion of another ((eertified)) licensed speech-language pathol-
ogist or audiologist as delegated by the supervisor of record.

(a) The audiologist supervisor of record may delegate the
supervision of hearing instrument fitting and dispensing to a
licensed hearing instrument fitter/dispenser who has been
licensed in good standing for at least two years.

(b) Delegation of the responsibility of supervision must

_be approved by the department.

(7) The department may approve transfer of a permit
holder to another eligible supervisor upon the written request
of either the supervisor or the permit holder.

(8) ((tis-the-respensibility-of)) The permit holder ((te))
must immediately report the termination of the supervisor to
the department in writing, by certified mail. ‘

(9) The supervisor of a permit holder who desires to ter-
minate the responsibility as supervisor must immediately
notify the department in writing, by certified mail, of the ter-
mination. The supervisor is responsible for the permit holder
until ((sueh-time-as)) the notification of termination to the
department is deposited in the United States mail.

AMENDATORY SECTION (Amending WSR 98-06-079,
filed 3/3/98, effective 4/3/98)

WAC 246-828-075 Student supervisors—Scope and
definitions. (1)) Students enrolled in an accredited educa-

tion or training program may perform the duties of a hearing.

instrument fitter/dispenser in the course of their training if
under the supervision of a Washington state licensed hearing
instrument fitter/dispenser or ((eertified)) audiologist.

(1) Supervision ((shal)) means ((that)) the
licensee((+eertifieate-holder)) is physically present on the
premises at all times.

(a) Supervision includes the personal and direct involve-

ment of the supervisor. The supervisor must:

(i) Directly observe diagnostic and therapeutic_proce-
dures; and

(ii) Cosign all purchase agreements for the sale of hear-
ing instruments.

(b) A licensed audiologist or speech-language patholo-
gist under chapter 18.35 RCW may not assume the responsi-
bility for more than one permit holder.

(c) The supervisor is responsible for all acts of the permit
holder in connection with audiology or speech-language
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pathology services through the duration of the permit. The
supervisor shall execute and submit to the department
acknowledgment of responsibility for all acts of the permit
holder in connection with audiology or speech-language
pathology services.

(2) An accredited education or training program ((shait
be-defined-as)) means any course of study in the field of fit-
ting and dispensing hearing instruments that is offered by a
school or program recognized by the state of Washington.

(3) The student shall at all times wear an identification
badge readily visible to the public ((shieh)) that identifies
him or her as a student.

() The Veertified . hallt .
bleforall-aets-of the-student:))

AMENDATORY SECTION (Amending WSR 98-06-079,
filed 3/3/98, effective 4/3/98)

WAC 246-828-090 Standards for equipment calibra-
tion. (1) All electronic equipment utilized by licensees((*ees-
tifieate-holders)) for the determination of audiometric thresh-
olds for pure tones and for speech shall conform to all current
standards of the American National Standards Institute.
Licensees((feertificate-holdess)) shall insure that all such
audiometric equipment has been evaluated electrically and
acoustically at least once each year, adjusted or repaired if
necessary, and that conformity with such standards was
determined at that time. Licensees must maintain calibration
records ((ef-such-ealibration-shall-be)) permanently ((main-
tained-by-licenseesteertificate-holders)) and licensees shall
((be)) make the records available for inspection by the depart-
ment at any time ((by—the—department)). No
licensee((feertificate-holdershall-be-permitted-te)) may cer-
tify ((as-te)) the calibration of his or her own equipment
unless authorized to do so by the department. In addition, all
licensees((feertificate-holders-shall-utilize)) must use routine
procedures for the daily inspection of audiometric equip-
ment, or prior to use if used less often than on a daily basis, to
generally determine that it is in normal working order.

(2) Hearing instruments, assistive listening devices, and
electronic equipment used for assessment and/or monitoring
of auditory and vestibular function ((shai)) must be main-
tained according to manufacturer’s specifications.

(3) All instrumental technology used to diagnose and/or
treat disorders of communication, swallowing and hearing
shall be maintained in proper working order and be properly
calibrated according to accepted standards.

AMENDATORY SECTION (Amending WSR 98-14-055,
filed 6/26/98, effective 7/27/98)

WAC 246-828-095 Audiology minimum standards of
practice. ((Cestified)) Licensed audiologists are independent
practitioners who provide a comprehensive array of services
related to the identification, assessment, habitation/rehabili-
tation and prevention of auditory and vestibular impairments.

Audiologists serve in a number of roles including but not
limited to clinician, therapist, teacher, consultant, researcher,
and administrator. Audiologists provide services in hospi-
tals, clinics, schools, nursing facilities, care centers, private
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practice and other settings in which audiological services are
relevant. Audiologists provide services to individuals of all
ages. ‘

Audiologists must engage in and supervise only those
aspects of the profession that are within the scope of their
education, training and experience.

Standard procedures for providing audiology services
may include one or more of the following:

(1) Case history ((te-inetude)) including:

(a) Documentation of referrals.

(b) Historical review of the nature, onset, progression
and stability of the hearing problem, and associated otic
and/or vestibular symptoms.

(c) Review of communication difficulties.

(d) Review of medical, pharmacology, vocational, social
and family history pertinent to the etiology, assessment and
management of the underlying hearing disorder.

(2) Physical examination of the external ear ((ineludes))
including:

(a) Otoscopic examination of the external auditory canal
to detect:

(i) Congenital or traumatic abnormalities of the external
canal or tympanic membrane.

(ii) Inflammation or irritation of the external canal or
tympanic membrane.

(iii) Perforation of the tympanic membrane and/or dis-
charge from the external canal.

(iv) A foreign body or impacted cerumen in the external
canal.

(b) Cerumen management to clean the external canal and
to remove excess cerumen for the preservation of hearing.

(c) Referral for otologic evaluation and/or treatment
when ((indieated)) necessary.

(3) Identification of audiometry:

(a) Hearing screening administered as needed, requested,
or mandated for those persons who may be identified as at
risk for hearing impairment.

(b) Referral of persons who fail the screening for
rescreening, audiologic assessment and/or for medical or
other examination and services.

(¢) Audiologists may perform speech and language
screening measures for initial identification and referral.

(4) Assessment of auditory function ((ireludes)) includ-
ing:

(a) The administration of behavioral and/or objective
measures of the peripheral and central auditory system to
determine the presence, degree and nature of hearing loss or
central auditory impairment, the effect of the hearing impair-
ment on communication, and/or the site of the lesion within
the auditory system. Assessment may also include proce-
dures to detect and quantify nonorganic hearing loss.

(i) When traditional audiometric techniques cannot be
.employed as in infants, children or multiple impaired clients,
developmentally appropriate behavioral and/or objective
measures may be employed.

(ii) Assessment and intervention of central auditory pro-
cessing disorders in which there is evidence of communica-
tion disorders may be provided in collaboration with other
professionals.
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(b) Interpretation of measurement recommendations for
habilitative/rehabilitative management and/or referral for fur-
ther evaluation and the counseling of the client and family.

(5) Assessment of vestibular function ((ineludes))
including administration and interpretation of behavioral and
objective measures of equilibrium to detect pathology within
the vestibular system, to determine the site of lesion, to mon-
itor changes in balance and to determine the contribution of
visual, vestibular and proprioceptive systems to balance.

(6) Habilitation/rehabilitation of auditory and vestibular
disorders ((may-iretude)) including:

(a) Aural rehabilitation therapy.

(b) Fitting and dispensing of hearing instruments and
assistive listening devices.

(c) Habilitative and rehabilitative nonmedical manage-
ment of disorders of equilibrium.

(7) Industrial and community hearing conservation pro-
grams.

(8) Intraoperative neurophysiologic monitoring.

(9) Standardized and nonstandardized procedures may
be employed for assessment, habilitation/rehabilitation of
auditory and vestibular disorders. When standardized proce-
dures are employed they must be conducted according to the
standardized procedure or exception documented. Nonstand-
ardized measures must be conducted according to established
principles and procedures of the profession.

AMENDATORY SECTION (Amending WSR 98-06-079,
filed 3/3/98, effective 4/3/98)

WAC 246-828-100 Hearing instrument fitting dis-
pensing—Minimal standards of practice. Minimum proce-
dures in the fitting and dispensing of hearing instruments
((shel)) include:

(1) ((Obtain)) Obtaining case history ((te-inelude-the-fol-
lowing)) including:

(a) As required by WAC 246-828-280, documentation of
referrals, or as otherwise required by this chapter.

(b) Historical evaluation ((te-iretude)) including inquiry
regarding hearing loss, onset of loss, and any associated
symptoms including significant noise in the ears, vertigo,
acute or chronic dizziness, nausea, earaches, or other such
discomfort which may indicate the presence of medical ill-
ness. Specific inquiry should be made to determine if hearing
loss has been sudden or rapidly progressive in the past ninety
days, if there has been any active drainage or infection in ears
during the past ninety days, and if there are any specific phys-
ical problems ((whieh)) that may relate to the use of a hearing
instrument.

(2) ((Examinatien-of)) Examining the ears ((sheuld-be
dene)) to reasonably determine if any of the following condi-
tions exist:

(a) Impacted ear wax.

(b) Foreign body within the ear canal.

(c) Discharge in the ear canal.

(d) Presence of inflammation or irritation of the ear
canal. '

(e) Perforation of the ear drum.

() Any other abnormality.
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(3) Hearing testing ((shall-be-perfermed)) to include the
following:

(a) Hearing loss, or residual hearing, shall be established
for each ear using pure tone threshold audiometry by air and
bone conduction with effective masking as required.

(b) Appropriate live voice or recorded speech audiome-
try by ear phones to determine the following: Speech recep-
tion threshold, most comfortable level, uncomfortable level,
and the speech discrimination percent.

(c) Hearing testing shall be conducted in the appropriate
environment as required by WAC 246-828-080, minimum
standards of equipment, or as otherwise required by this
chapter.

(d) When pure tone audiometry indicates an air-bone gap
of 15db or more, 500, 1000, and 2000 Hz, the presence of
unilateral hearing loss, or any inconsistent audiometric find-
ings, the client shall be advised of the potential help available
through medical treatment. ((Sheuld)) If the client declines
((to-consider-such-methods;-or-if-the-elient-has-previously))
medical treatment. has been appropriately treated previously,
or has been advised against ((such-procedures;)) medical
treatment. the licensee shall make an appropriate notation
((shall-be-made)) in the client’s record.

(e) In the event a client is referred to a licensee by an
M.A. audiologist, otologist, otolaryngologist, or by a
fitter/dispenser duly licensed under chapter 18.35 RCW, and
the audiometric results obtained within the previous six
months are provided to the licensee as a part of this referral,
the applicable provisions of WAC 246-828-100 shall not be
required. However, a confirmatory audiometric examination
is recommended.

(4) Medical evaluation requirements:

(a) If the prospective hearing instrument user is eighteen
years of age or older, the hearing instrument dispenser may
afford the prospective user an opportunity to waive the med-
ical evaluation requirements of (b) of this subsection ((pre-
vided-that)) if the hearing instrument dispenser:

(i) Informs the prospective user that the exercise of the
waiver is not in the user’s best health interest;

(ii) Does not in any way actively encourage the prospec-
tive user to waive ((sueh-)) the medical evaluation;

(iii) ((Afferds)) Offers the prospective user the opportu-
nity to sign the following statement:

I have been advised by (hearing instrument
fitter/dispenser or audiologist name) that the Food and Drug
Administration has determined that my best health interest
would be served if I had a medical evaluation before purchas-
ing a hearing instrument; and

(iv) Provides the prospective user with a copy of the
signed waiver statement.

(b) Except as provided in (a) of this subsection, a hearing
instrument dispenser shall not sell a hearing instrument
unless the prospective user has presented to the hearing
instrument dispenser a written statement signed by a licensed
physician that states that the patient’s hearing loss has been
medically evaluated and the patient may be considered a can-
didate for a hearing instrument. The medical evaluation must
have taken place within the preceding six months.

(5) Selection and fitting of the hearing instrument ((shal

include-thefollowing)) includes providing the client:

Proposed

Washington State Register, Issue 03-15

(a) ((Previde)) Information regarding the selection of the
most appropriate method and model for amplification for the
needs of the client.

b) ((Pfewde—ehe—aser—wﬁh)) The cost of the recom-
mended instruments and services.

(c) (Providefor-or-have-avatlable)) An appropriate cus-
tom made ear mold.

(d) ((Previde)) Final fitting of the hearing instrument to
ensure physical and operational comfort.

(e) ((Provide)) Adequate instructions and appropriate
post-fitting adjustments to ensure the most successful use of
the hearing instrument.

(6) Keeping records on every client to whom the
licensee/ certificate holder renders service in connection with
the dispensing of a hearing instrument. ((Sueh)) These
records ((shal)) must be preserved for at least three years
after the dispensing of the first hearing instrument to the cli-
ent. If other hearing instruments are subsequently dispensed
to that client, cumulative records must be maintained for at
least three years after the ((latest)) most recent dispensing of
an instrument to that client. The records must be available for
the department inspection and ((wi#)) must include:

(a) Client’s case history.

(b) Source of referral and appropriate documents.

(c) Medical clearance for the hearing instrument user or
the waiver set forth in subsection (4)(a)(iii) of this section
which has been signed after being fully informed that it is in
the best health interest to seek medical evaluation.

(d) Copies of any contracts and receipts executed in con-
nection with the fitting and dispensing of each hearing instru-
ment provided.

(e) A complete record of tests, test results, and services
provided except for minor services.

(D All correspondence specifically related to the service
given the client or the hearing instrument or instruments dis-
pensed to the client.

AMENDATORY SECTION (Amending WSR 99-19-058,
filed 9/15/99, effective 10/16/99)

WAC 246-828-105 Speech-language pathology—
Minimum standards of practice. ((Cestified)) Licensed
speech-language pathologists are independent practitioners
who provide a comprehensive array of services related to the
identification, assessment, habilitation/rehabilitation, of
communication disorders and dysphagia. Speech-language
pathologists serve in a number of roles including but not lim-
ited to clinician, therapist, teacher, consultant, researcher,
and administrator. Speech-language pathologists provide ser-
vices in hospitals, clinics, schools, nursing facilities, care
centers, private practice, and other settings in which speech-
language pathology services are relevant. Speech-language
pathologists provide services to individuals of all ages.

Services must be provided and products dispensed only
when benefit can reasonably be expected. All services pro-
vided and products dispensed must be evaluated for effec-
tiveness. A certified speech-language pathologist must
engage in and supervise only those aspects of the profession
that are within the scope of their education, training, and
experience. Speech-language pathologists must provide ser-
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vices appropriate to each individual in his or her care, which
may include one or more of the following standard proce-
dures:

(1) Case history, ((te-include-thefollewing)) including:

(a) Documentation of referral.

(b) Review of the communication, cognitive and/or
swallowing problem.

(c) Review of pertinent medical, pharmacological, social
and educational status.

(2) Examination of the oral mechanism for the purposes
of determining adequacy for speech communication and
swallowing.

(3) Screening to include: Speech and language.

(a) Hearing screening, limited to pure-tone air conduc-
tion and screening tympanometry.

(b) Swallowing screening. Children under the age of
three years who are considered at risk are assessed, not
screened;

(4) Assessment may include the following:

(a) Language may include parameters of phonology,
morphology, syntax, semantics, and pragmatics; and include
receptive and expressive communication in oral, written,
graphic and manual modalities;

(b) Speech may include articulation, fluency, and voice
(including respiration, phonation and resonance). Treatment
shall address appropriate areas;

(c) Swallowing;

(d) Cognitive aspects of communication may include
communication disability and other functional disabilities
associated with cognitive impairment;

(e) Central auditory processing disorders in collabora-
tion with other qualified professionals;

(f) Social aspects of communication may include chal-
lenging behaviors, ineffective social skills, lack of communi-
cation opportunities;

(g) Augmentative and alternative communication
include the development of techniques and strategies that
include selecting, and dispensing of aids and devices (exclud-
ing hearing instruments) and providing training to individu-
als, their families, and other communication partners in their
use.

(5) Habilitation/rehabilitation of communication and
swallowing ((te-inelude-the-following)) including:

(a) Treatment of speech disorders including articulation,
fluency and voice.

(b) Treatment of language disorders including phonol-
ogy, morphology, syntax, semantics, and pragmatics; and
include receptive and expressive communication in oral,
written, graphic and manual modalities.

(c) Treatment of swallowing disorders.

(d) Treatment of the cognitive aspects of communica-
tion.

(e) Treatment of central auditory processing disorders in
which there is evidence of speech, language, and/or other
cognitive communication disorders.

(f) Treatment of individuals with hearing loss, including
aural rehabilitation and related counseling.

(g) Treatment of social aspects of communication,
including challenging behaviors, ineffective social skills, and
lack of communication opportunities.
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(6) All services must be provided with referral to other
qualified resources when appropriate.

AMENDATORY SECTION (Amending Order 165B, filed
5/8/91, effective 6/8/91)

WAC 246-828-220 Unfair or deceptive practices,
unethical conduct and unfair methods of competition—
Used or rebuilt products. (1) A licensee may not represent,
directly or indirectly, that any industry product or part thereof
is new, unused, or rebuilt, ((whensueh)) if it is not ((the
faet)).

(2) In the marketing of a hearing ((aid)) instrument
which has been used, or which contains used parts, a licensee
((shal-make-full-and-nondeceptive-disclosure-of-such-fact))
must fully and nondeceptively disclose that the product or its
parts are used in all advertising and promotional literature
relating to the product, on the container, box or package in
which ((sueh)) the product is packed or enclosed and, if the
product has the appearance of being new, on the product
itself. The required disclosure may be made by use of
((sueh)) words such as "used,” "secondhand,” "repaired," or
“rebuilt,” whichever most accurately describes the product
involved.

(3) A licensee shall not misrepresent the identity of the
rebuilder of a hearing ((aid)) instrument. If the rebuilding of
a hearing ((aid)) instrument was done by other than the orig-
inal manufacturer, a licensee shall disclose ({(sueh)) this fact
wherever the original manufacturer is identified.

AMENDATORY SECTION (Amending WSR 98-06-079,
filed 3/3/98, effective 4/3/98)

WAC 246-828-270 Personal disclosure. A
licensee((feertifieate-holder)) who contacts a prospective
purchaser away from the licensee’s((+eertificate-holder’s))
place of business must:

(1) When the contact is in person, present the prospective
purchaser with written notice of:

(a) His or her name, the name of his or her business firm,
his or her business address and telephone number;

(b) The number of his or her license((feextifieate)).

(2) Telephone contact with prospective purchasers must
disclose the name of the licensee((feertifieate-holder)), name
and location of his or her principal establishment and purpose
of call.

(3) When the contact is through a direct mail piece or
other advertising initiated by the licensee((teertificate
helder)), clearly show on all promotional items the
business/establishment name, the principal establishment
address and telephone number, not just the address or tele-
phone number where he/she will be on given days.

(4) A principal establishment is one which is bonded

((pursuantte)) under RCW 18.35.240.

AMENDATORY SECTION (Amending WSR 02-14-052,
filed 6/27/02, effective 7/28/02)

WAC 246-828-290 Purchaser recision rights. In
addition to the receipt and disclosure information required by
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RCW 18.35.030, 18.35.185, 63.14.040 and 63.14.120, every
retail agreement for the sale of hearing instruments shall con-
tain or have attached the following notice to buyer in twelve
point type or larger. The language in part 1 under "Notice to
Buyer" is intended to have the same legal effect as the notices
required in RCW 63.14.040(2) and 63.14.120(3) and may be
substituted for those notices.

The rights summarized in the "Notice to Buyer" must be
made known to the purchaser before the contract is executed.
The licensee ((er—eertifieate—holder)) must provide this
"Notice to Buyer" in writing to the purchaser. The purchaser
must demonstrate knowledge of these rights by initialing
each numbered section of the "Notice to Buyer" and by sign-

ing his or her name in the appropriate space following the .

"Notice to Buyer."

Notice to Buyer

Do not sign this agreement before you read it or if any
spaces intended for the agreed terms are blank.

You are entitled to receive a copy of this agreement at
the time you sign it.

The seller’s business address must be shown on the
agreement.

Section 1 CANCELLATION - WITHIN THREE DAYS
Purchaser’sInitial ......cccvrteievieacnscsoncassns

You may cancel this agreement within three days, with-
out explaining your reasons, if the seller solicited it in person
and you signed it at a place other than the seller’s business
address.

To cancel this agreement without explaining your rea-
sons, you must notify the seller in writing that you are cancel-
ing the agreement. You may deliver the written notice to the
seller at the seller’s business address. Alternatively, you may
send the written notice by certified mail, return receipt
requested, to the seller at the seller’s business address.

Your written notice must be mailed or delivered by mid-
night of the third business day after you signed this agree-
ment.

Any merchandise you received under this agreement
must be in its original condition. You must return it to the
seller or make it available to the seller at the same place it was
delivered to you.

The seller must refund to you all deposits, including any
down payment, and must return to you all goods traded in as
part of the agreement.

You will incur no additional liability for canceling the
agreement.

Section 2 RECISION - WITHIN THIRTY DAYS
Purchaser’sInitial ......ccccieiireriorcnsscnconnes

You may rescind (or terminate) the agreement within
thirty days, for reasonable cause. This thirty-day period is
called the "recision period."

To rescind this agreement, you must notify the seller in
writing that you are rescinding the agreement for reasonable
cause pursuant to RCW 18.35.185(1). (Reasonable cause
does not include cosmetic concerns or a mere change of
mind.) You may deliver the written notice to the seller at the
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seller’s business address. Alternatively, you may send the
written notice by certified mail, return receipt requested, to
the seller at the seller’s business address.

Your written notice must be mailed or delivered by mid-
night of the thirtieth day after delivery of the hearing instru-
ment.

Any merchandise you received under this agreement
must be in its original condition, except for normal wear and
tear. You must return it to the seller or make it available to the
seller at the same place it was delivered to you.

The seller must refund to you all deposits, including any
down payment, and must return to you all goods traded in as
part of the agreement. However, for each hearing instrument
you return, the seller may keep either one hundred fifty dol-
lars or fifteen percent of the total purchase price, whichever is
less. The seller also may deduct any costs incurred in making
traded-in goods ready for resale.

The seller must refund your money and return your
traded goods, or have them postmarked and in the mail to
you, within ten business days after receiving your notice of
recision.

You will incur no additional liability for rescinding the
agreement.

Se_ction 3 EXTENSION OF RECISION PERIOD
Purchaser’sInitial .......cccciivirincense Ceeneenen

If you notify the seller within the -thirty-day recision
period that your hearing instrument has developed a problem
that constitutes reasonable cause to rescind the agreement or
that prevents you from evaluating your hearing instrument,
the seller must extend the recision period. The recision period
stops running on the date you notify the seller of the problem
and starts running again on the date the seller notifies you that
your hearing instrument is ready for redelivery.

You and the seller may agree to a recision period longer
than thirty days. _

Whenever the recision period is extended, the seller must
provide you written notice of the last date upon which you
may demand a refund and return of traded goods.

Signature of Purchaser Date
Signature of Seller Date
Delivery Acknowledgment - Signature of Date

Purchaser

AMENDATORY SECTION (Amending WSR 98-06-079,
filed 3/3/98, effective 4/3/98)

WAC 246-828-320 Minimum standards for fitting
and dispensing locations. (1) The hours of business of each
hearing instrument establishment shall be prominently and
continuously displayed and visible to the public at each regu-
lar place or places of business owned or operated by that
establishment.

(2) ((Adtsueh)) Any regular place or places of business
or any activities ((emnanating-therefrom-shall)) resulting from
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these locations must meet the minimum standards for facili-
ties and equipment essential for the testing of hearing and the
fitting and dispensing of hearing instruments ((as-set-forth))
in WAC 246-828-080.

(3) The term "place or places of business” means a loca-
tion where a licensee((fcertifieate-holder)) engages or intends
to engage in the fitting and dispensing of hearing instruments
at a permanent address(es) open to the public on a regular
basis.

AMENDATORY SECTION (Amending WSR 98-06-079,
filed 3/3/98, effective 4/3/98)

WAC 246-828-330 Notice of availability and location
of follow-up services. Every licensee((feertificate-holder))
shall provide to a hearing instrument purchaser, in writing
prior to the signing of the contract, notice of availability of
services. The notice shall include the specific location of the
follow-up service, including date and time if applicable.

AMENDATORY SECTION (Amending WSR 98-06-079,
filed 3/3/98, effective 4/3/98)

WAC 246-828-350 Reasonable cause for recision.
RCW 18.35.190(2) allows the purchaser of the hearing
instrument(s) ((sre¥y)) to rescind the purchase and recover

moneys ((m—eeeefdaﬂee—vmh—RG\KLl-SSS-l—QO(-Z-))) for rea-

sonable cause. The term "reasonable cause" ((is-defined-to
inelude-the fellowing)) includes:

(1) Any material misstatement of fact or misrepresenta-
tion by the licensee((£certificate-holder)) regarding the hear-
ing instrument(s) or fitting and dispensing services to be pro-
vided which the purchaser relied on or which induced the
purchaser into making the agreement;

(2) Failure by the licensee((feettifieate-helder)) to pro-
vide the purchaser with the hearing instrument(s) and fitting
and dispensing services which conform to those specified in
the purchase agreement between the parties;

(3) Diagnosis of a medical condition unknown to the
purchaser at the time of purchase, which precludes the pur-
chaser from using the hearing instrument(s);

(4) Failure by the licensee((feestificate-helder)) to rem-
edy a significant material defect of the hearing instrument(s)
within a reasonable period of time in accordance with RCW
18.35.190 (2)(c);

(5) The hearing instrument(s) and/ or fitting and dispens-
ing services would not be in accordance with accepted prac-
tices of the industry; and

" (6) Failure by the licensee((feertificate-holderfails)) to
meet any standard of conduct prescribed in the laws regard-
ing the fitting and dispensing of hearing instruments and this
failure adversely affects in any way the transaction which the
purchaser seeks to rescind.

AMENDATORY SECTION (Amending Order 342B, filed
3/5/93, effective 4/5/93)

WAC 246-828-500 Citation and purpose. The purpose
of these rules is to require licensed hearing ((aid)) instrument
fitters and dispensers to continue their professional education
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as a condition of maintaining a license to practice the fitting
and dispensing of hearing ((aids)) instruments in this state.

AMENDATORY SECTION (Amending WSR 95-19-017,
filed 9/7/95, effective 10/8/95)

WAC 246-828-550 Programs approved by the board

((en-fitting-and-dispensing-of-hearing-aids)) of hearing

and speech. Completion of the following ((are-deermed-to))
qualify an individual for continuing education credit:

(1) Attendance at a continuing education program hav-
ing a featured speaker(s) or panel which has been approved
by an industry-recognized local, state, national, or interna-
tional organization.

(2) Participation as a speaker or panel member in a con-
tinuing education program which has been approved by an
industry-recognized local, state, national, or international
organization. A maximum of two hours of such participation
may be applied towards the total ten hours required.

(3) Completion as a student, of a written, video, or audio
continuing education program which has been approved by
an industry-recognized local, state, national, or international
organization. Only ((sueh)) programs ((whieh)) that have
accompanying required comprehension tests ((efcomprehen—
sien)) upon completion ((and)) that are independently graded
((shalt)) may be accepted.

AMENDATORY SECTION (Amending WSR 98-05-060,
filed 2/13/98, effective 3/16/98)

WAC 246-828-990 Hearing ((aid)) instrument
fitter/dispenser, audiologist and speech language patholo-
gists fees and renewal cycle. (1) Licenses ((and-eertificates))
must be renewed every year on the practitioner’s birthday as
provided in chapter 246-12 WAC, Part 2.

(2) Licensees must pay the following nonrefundable fees

((fvi-l-l—beehafged-fef-ﬂ&ef/-dis-peasefs)):'

Title of Fee Fee

((Fitteridispensers))
License application $125.00
Initial license 100.00
Interim permit 100.00
Renewal 200.00
((WrittenExam 100-00
Practical Exam 200:00
Apprentice-permit 85-00))
Inactive license 75.00
Late renewal penalty 100.00
Expired license reissuance 100.00
Expired inactive license reissuance 50.00
License verification 15.00
Wall certificate 15.00
Duplicate license 15.00
Proposed
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Title of Fee Fee

(((3>-TFhe-followingnonrefundable-fees-will-be-charged-
foraudiclogists:

Renewal 200-00
Late-renewal-penalty 1606-00
Wall-cestificate 1560
4 The follow fundable-f Hbecl P
Renewat 200-00
Late-renewal-penalty 100-60
Wall-eertifieate 1500
Duplicate-certificate 15-00))
REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-828-030 Reexaminations.
WAC 246-828-055 Apprenticeship program—
Definitions.

WAC 246-828-061 Requirements for apprentice-

ship training waiver.

WAC 246-828-070 Apprenticeship program—
Minimum training require-

ments.

Proposed
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PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
(Filed July 22, 2003, 9:51 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 01-
13-097.

Title of Rule: Contractor certificate of registration
renewals—Security—Insurance, chapter 296-200A WAC.

Purpose: The purpose of this rule making is to:

. Make changes to these rules in response to the passage
of chapter 159, Laws of 2001 (SSB 5101) from the
2001 legislative session.

. Increase fees by 3.20% (rounded down to the nearest
tenth of a dollar) based on the fiscal growth factor
(maximum allowable rate established by the Office of
Financial Management).

. Add a new fee for refund processing services provided
by the department.

. Add penalties associated with violations of RCW
18.27.110.

. Increase penalties for violations of the contractor regis-
tration laws.

. Make necessary changes to reflect current department
practice.

. Incorporate policy into rule.

. Make housekeeping changes.

J Make substantive and clarifying changes based on the
requests of stakeholders.

A summary of the proposed changes is as follows:
NEW SECTIONS:

WAC 296-200A-030 How much are the surety bond or
savings account amounts?

This section was created in order to establish bonding
requirements based on 2001 legislative changes.

WAC 296-200A.-065 What procedures must be followed
when surety bonds and/or other securities approved by
the department become impaired?

This section was created in order to:
. Establish the requirements in rule associated with when

surety bonds or other securities become impaired.

. Make changes based on the 2001 legislative changes.
. Make changes based on current department practice.

AMENDATORY SECTIONS:

WAC 296-200A-015 What terms do I need to know to
understand this chapter?

This section was amended in order to modify and add
new definitions necessary for use with this chapter.

WAC 296-200A-025 How does a contractor register

((er)), renew, reregister, or reinstate its registration?
This section was amended in order to:

. Change the title to clearly reflect what this section per-
tains to.
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. Make clarification changes associated with the require-
ments for registration, renewal, reregistration, and rein-
statement requirements.

. Require that a policy number be included with the
insurance information required to be provided to the
department.

. Make changes based on the 2001 legislative changes.

. Require that a copy of the certificate or document
(when required) by the Secretary of State for the con-
tractor to do business in the state of Washington be pro-
vided to ensure compliance with chapter 18.27 RCW
and this chapter.

WAC 296-200A-035 How long is a contractor’s regis-
tration period?

This section was amended in order to change the regis-
tration period based on 2001 legislative changes.

WAC 296-200A-040 ((How-deoes—n-eontraetors-registra~
tion-beeome-suspended)) What can cause the suspension

of a contractor’s registration?

This section was amended in order to:

. Change the title to clearly reflect what this section per-
tains to.

. Clarify the actions associated with the suspension of a
contractor's registration.

. Make changes based on the 2001 legislative changes.

WAC 296-200A-060 What procedures ((shewld)) must be
followed when surety bonds and/or insurance policies are
canceled?

This section was amended in order to:

. Change the title to clearly reflect what this section per-
tains to.

. Make clarification changes.

. Make changes based on the 2001 legislative changes.

WAC 296-200A-070 When will thé department ((vefund))
release a security deposit?
This section was amended in order to:

. Change the title to clearly reflect what this section per-
tains to.

. Make clarification changes.

. Make changes based on the 2001 legislative changes.

WAC 296-200A-080 How is a suit filed against a contrac-
tor?
This section was amended in order to:

. Make clarification changes.

. Establish provisions relating to assignment of accounts.

. Make changes based on the 2001 legislative changes.

. Add the specific location where the notice that a suit
has been filed (summons and/or complaint) must be
delivered.
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WAC 296-200A-090 How are judgments against contrac-
tors paid?
This section was amended in order to:
. Make clarification changes.
. Establish provisions relating to assignment of accounts.
. Make changes based on the 2001 legislative changes.
. Reduce the number of copies that the claimant supplies
the department from three to one for the unpaid final
court judgment.

WAC 296-200A-111 How does a city, town, or county ver-

ify a contractor’s registration?

This section was amended in order to:

. Make clarification changes.

. Identify other means by which a city, town, or county
may verify registration.

. Add a note to inform cities, towns, and counties that
although the contractor registration card states that the
contractor has an active status the contractor may have
since been suspended.

WAC 296-200A-112 Who is liable when a city, town, or
county fails to verify a contractor’s registration?
This section was amended in order to:

. Increase penalties for violations of this section.
. Correct a reference to RCW 18.27.110(1).

WAC 296-200A-300 What violations of chapter 18.27

RCW can result in the issuance of a notice of infraction? -

This section was amended in order to:

. Make clarification changes.
. Make changes based on the 2001 legislative changes.

WAC 296-200A-305 How does the department notify reg-
istered contractors regarding any unregistered subcon-
tractors they may employ?
This section was amended in order to:
. Make clarification changes.
. Specify that if, after receiving the "notice of unregis-
tered subcontractor," the general contractor continues

to employ the subcontractor in question, it will be liable
for an infraction under RCW 18.27.200.

WAC 296-200A-310 What information must be included
in a notice of infraction?
This section was amended in order to:

Make clarification changes.
. Make changes based on the 2001 legislative changes.

WAC 296-200A-320 ((Whe-can-be-issued-a-hotice-of
infraetion)) How can a notice of infraction be served?
This section was amended in order to:

. Change the title to clearly reflect what this section per-
tains to.
. Make clarification changes.

Proposed
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WAC 296-200A-330 ((If-a-notice-ofinfraction-isserved-on
an-employeer-how—is-the-eontractor-notified)) How are

notices of infraction_issued?
This section was amended in order to:

. Change the title to clearly reflect what this section per-
tains to.

. Make clarification changes.

. Specify that a notice of infraction may be issued per-

sonally to the contractor named in the notice by the
compliance inspector issuing it or the notice may be
sent to the contractor by certified mail.

WAC 296-200A-340 How does a contractor appeal a
notice of infraction?
This section was amended in order to:

. Remove the requirement that two copies of the appeal
notice need to be filed.
. Make clarification changes.

. Make changes based on the 2001 legislative changes.

WAC 296-200A-360 Who ((wiHl)) may represent the con-

tractor and the department at the appeal hearing?
This section was amended in order to:

. Change the title for purposes of clarity.

. Make clarification changes to identify who is allowed
to represent the contractor and the department at the
appeal hearing.

WAC 296-200A-370 How is the appeal hearing con-
ducted?

This section was amended in order to clarify that all
appeals of the administrative law judge's decision shall be to
the superior court according to chapter 34.05 RCW.

WAC 296-200A-380 What evidence is admissible in an
appeal hearing?

This section was amended in order to clarify that the
admission of evidence is subject to chapter 34.05 RCW,
Administrative Procedure Act.

WAC 296-200A -390 What does the department do with
the appeal notices that they receive?

This section was amended in order to specify the process
that shall be used for appeal notices.

WAC 296-200A-400 What monetary penalties will be
assessed for an infraction issued for violations of RCW
18.27.100, 18.27.110, 18.27.114 or 18.27.200?

This section was amended in order to:

. Change the title to clearly reflect what this section per-
tains to. :

. Add penalties for violations of RCW 18.27.110.

. Clarify the provisions associated with second or addi-
tional violations.

. Make clarification changes.

. Increase the penalties associated with violations of
chapter 18.27 RCW and this chapter.
. Specify the process and requirements associated with

situations when the director may waive a penalty col-
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lection from a contractor in exchange for a payment of
restitution to a damaged consumer.
. Make changes based on the 2001 legislative changes.

WAC 296-200A-405 When must a contractor pay
assessed monetary penalties?

This section was amended in order to make clarification
changes and to remove the requirement that infractions must
be paid by only check or money order.

WAC 296-200A-900 What fees does the department
charge contractors for issuance, renewal, reregistration,
and reinstatement of certificates of registration?

This section was amended in order to:

. Change the title to clearly reflect what this section per-
tains to.

. Increase fees by 3.20% (rounded down to the nearest
tenth of a dollar) based on the fiscal growth factor
(maximum allowable rate established by the Office of

* Financial Management).

. Add a new fee for refund processing services provided

by the department.

REPEALED SECTIONS:

WAC 296-200A-500 Is the department required to moni-
tor unregistered contractors who become registered?

This section was repealed as the requirements associated
with this section have expired.

WAC 296-200A-510 Is the department required to report
contractor compliance activities to the legislature?

This section was repealed as the requirements associated
with this section are located in chapter 18.27 RCW.

Statutory Authority for Adoption: RCW 18.27.040,
18.27.070, 18.27.075, 18.27.125 and chapter 159, Laws of
2001 (SSB 5101).

Statute Being Implemented: Chapter 18.27 RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Josh Swanson, Tumwater, (360) 902-6411; Implementation
and Enforcement: Patrick Woods, Tumwater, (360) 902-
6348.

Name of Proponent:
tries, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule,
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

" No small business economic impact statement has been
prepared under chapter 19.85 RCW. No small business eco-
nomic impact statement has been prepared under chapter
19.85 RCW. The department has considered whether these
proposed rules are subject to the Regulatory Fairness Act and
has determined that they do not require a small business eco-
nomic impact statement because the costs associated with the
proposed rules will not place a more than minor impact on
any business or contractor and/or they are exempted by law

Department of Labor and Indus-

its Purpose, and Anticipated
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(see RCW 19.85.025 referencing RCW 34.05.310(4)) from
the small business economic impact requirements.

RCW 34.05.328 applies to this rule adoption. Signifi-
cant rule-making criteria does apply to these rule changes
because the exempt criteria outlined in RCW 34.05.328(5)
was not met.

Hearing Location: Department of Labor and Industries
Building, S 118 and S 119, 7273 Linderson Way S.W., Tum-
water, WA, on August 26, 2003, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Josh
Swanson by August 22, 2003, at (360) 902-6411 or
swaj235@LNIL.wa.gov.

Submit Written Comments to: Josh Swanson, Specialty
Compliance Services Division, P.O. Box 44400, Olympia,
WA 98504-4400, e-mail swaj235@Ini.wa.gov, fax (360)
902-5292, by August 27, 2003. Comments submitted by fax
must be ten pages or less.

Date of Intended Adoption: August 28, 2003.

July 22,2003
Paul Trause
Director

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-015 What terms do I need to know

to understand this chapter? For the purposes cf this chap--

ter, the following terms and definitions are important:
""Administrative law judge' is any person appointed

by the chief administrative law judge (as defined in RCW

34.12.020(2)) to preside at a notice of infraction appeal hear-

ing convened under ((REGW1827100-18-27 114-o¢
18:27-200)) chapter 18.27 RCW and this chapter.

"Appeal hearing” is any proceeding in which an
administrative law judge is empowered to determine legal
rights, duties or privileges of specific parties on behalf of the
director.

"Applicant" is any person, firm, corporation or other
entity applying to become a registered contractor according
to chapter 18.27 RCW and this chapter. Applicant includes
all principal officer(s), members. partners of a partnership,
firm, corporation, or other entity named on the application.

"Citation' means the same as "infraction."

"Compliance inspector" refers to the departmental
staff responsible for investigating potential violations of
chapter 18.27 RCW and this chapter.

"Contractor compliance chief'’ refers to the person
designated by the director to address all policy and technical
issues related to chapter 18.27 RCW and ((ehapter296-200A
WAC)) this chapter.

"Department' refers to the department of labor and
industries.

"Director'’ refers to the director of the department of
labor and industries or the director’s designee acting in the
place of the director.

"Final judgment" means any money that is owed to a
claimant as a result of court action against a contractor’s bond
or assigned savings account with the department or any
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money that is owed the department as a result of a contrac-
tor’s unsuccessful appeal of an infraction. Final judgment
also includes any penalties assessed against the contractor
and owed the department as a result of an unappealed infrac-
tion or any outstanding fees due under this chapter.

"Infraction' means a violation of (RCW—1827-100;
38-27114-0r 18:27-200)) chapter 18.27 RCW and this chap-
ter as cited by the chief contractor compliance inspector or
the department’s construction compliance inspectors.

"Renewal’ or "renewed'’ means the renewal of a con-
tractor’s registration before it expires.

"Reinstatement' or "reinstated'’ means the reinstate-
ment of a contractor’s registration after the registration has
expired, been suspended, or been revoked.

"Reregistration'" or ''reregister’' means an update to a

contractor’s registration because of business structure change.

""Secured contractor' is a contractor who has complied
with RCW 18.27.040 by assigning((5)) to the department((5))
a savings account held in a Washington state bank, ((depesit-

ing-eash-with-the-department)) or ((ebtaining)) by filing with
the department a surety bond.

""Security" is a savings account held in a Washington
state bank and assigned to the department((;-eash-depesited
with-the-department-or)) in lieu of a surety bond.

"Unregistered contractor' means a person, firm, ((ef))
corporation or other entity working as a contractor without
being registered in compliance with chapter 18.27 RCW and

((chapter206-200A-WAC)) this chapter.
"Unsatisfied final judgment'' means a judgment that

has not been satisfied ejther through payment, court approved

settlement, discharge in bankruptcy, or assignment under

RCW 19.72.070.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-025 How does a contractor register

((e¥)), renew, reregister or reinstate its registration? (1) A

contractor may register/renew/reregister/reinstate if it:
(a) Completes an application for contractor registration

and submits it to the department as required by RCW
18.27.030;

(b) Satisfies one of the following:

(i) Obtains a continuous surety bond in the total amount
specified in WAC 296-200A-030 and submits the original
bond with bond number to the department (see RCW
18.27.040); or

(ii) Assigns to the department, a security deposit in the
form of of a savmgs account held in a Washington state((z-ef

)) bank as speci-

fied in WAC 296-200A-030;

(c) Obtains public liability and property damage insur-
ance and submits the original insurance certificate with pol-
icy number to the department (see RCW 18.27.050); and

(d) Pays the issuance/renewal/reregistration/reinstate-
ment fee shown in WAC 296-200A-900.

(2) A contractor may renew its registration if it submits,
to the department, a completed contractor registration
renewal notice and the material required in subsection (1)(b)
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and (c) of this section and pays the renewal fee shown in
WAC 296-200A-900. ((Atleast)) No more than forty-five
days before the contractor’s registration expires, the depart-
ment must send a renewal notice to the contractor’s last
recorded address. It is the responsibility of the contractor to
notify the department in writing of a change in address.

(3) The contractor must:

(a) Submit all required ((materials)) documents to the
department in ((ene-paekage-)) a manner approved by the
department as set forth in subsections (3)(b), (¢). (d), and (4)
of this section;

(b) Include, on each ((materiak-its)) document, the name
exactly as it appears on the contractor registration application
or renewal notice((-)):

(¢) Include, if renewing a registration, the contractor’s
registration number on each of the ((materials)) documents;
and

(d) Include a copy of the certificate or document (when
required) by the secretary of state for the contractor to do
business in the state of Washington.

(4) The department will not register ((ef)). renew, or
reinstate the registration of a contractor if:

(a) Any of the required ((saterials)) documents are miss-
ing;

(b) The ((materials)) documents do not ((preperly)) have

the proper name of the contractor;

(c) ((Fhe-materials;)) In the case of a renewal, the docu- docu-
ments do not include the registration number; or

(d) The applicant ((has—been-previously-registered-as—#
contraetorand)) or person pursuant to RCW 18.27.030 has an
unsatisfied final judgment based on work which is subject to
chapter 18.27 RCW and this chapter.

(5) The contractor may request, in a letter filed with the
application or renewal materials, that the registration period
end on a particular day. However, the registration period
cannot exceed ((ere)) two years.

NEW SECTION

WAC 296-200A-030 How much are the surety bond
or savings account amounts? (1) The continuous surety
bond or savings account amounts for applicants of contrac-
tors with five or fewer final judgments involving a residential
single-family dwelling on two or more different structures in
the previous five years are as follows:

(a) Twelve thousand dollars per calendar year for general
contractors. ‘

(b) Six thousand dollars per calendar year for specialty
contractors.

(2) The surety bond or savings account amounts for
applicants of contractors with six or more final judgments
involving a residential single-family dwelling on two or more
different structures in the previous five years will be based

upon (a) and (b) of this subsection. (a)-and (b) of this subsec- -

tion do not apply to final judgments rendered before July 22,
2001.

(a) General contractors.
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Bond or Savings Account

Number of Final Amount per Calendar

Judgments Year
6 $18,000.00
7 $24,000.00
8 $30,000.00
9 or more $36,000.00

(b) Specialty contractors.

Bond or Savings Account

Number of Final Amount per Calendar

Judgments Year
6 $ 8,000.00
7 $12,000.00
g $16,000.00
9 or more $18,000.00

(3) At the time of reregistration, renewal or reinstate-
ment the department shall only consider final judgments from
the previous five years which will be used to determine the
bond or savings account amount according to subsection
(2)(a) and (b) of this section. Final judgments rendered
before July 22, 2001, will not be considered toward the
required bond or savings account amount.

(4) For purposes of this section, final judgment does not
include infractions.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-035 How long is a contractor’s reg-
istration period? (((3})) A registration period ((eannet

‘exceed-one)) is for two years per RCW 18.27.060(1).

((ea#&eem;aeteﬁﬂﬁsufaﬂeerpekey-wﬂ-e*pm

))

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective-1/5/98)

WAC 296-200A-040 ((How-does-a-eontraetor’sregis-
tration-beeome-suspended?)) What can cause the suspen-
sion of a contractor’s registration? (1) A contractor’s regis-
tration will be suspended if ((i-dees-not-comply-with-WAC
206-200A-025;specifieally—f)) the following impairments,

cancellations, noncompliance, Or errors occur:

(a) A surety bond or other security ((is)) has an unsatis-
fied final judgment against it or becomes otherwise impaired.

(b) A surety bond is canceled.

(c) An insurance policy is expired, canceled, revoked or
the insurer is withdrawn from the insurance policy.

(d) The contractor has an unsatisfied final judgment
against it under chapter 18.27 RCW and this chapter.

(e) The department has notice that the contractor is a sole

proprietor or a principal or officer of a registered contractor
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that has an unsatisfied final judgment against it for work
within the scope of chapter 18.27 RCW and this chapter.

(f) The department is notified that the contractor has
been certified by the department of social and health services
as a person who is not in compliance with a support order as
provided in RCW 74.20A.320.

(g) The department finds that the contractor has provided
false information or has otherwise been registered in error.

(h) The contractor fails to comply with a penalty pay-

ment plan agreement.

(i) The contractor has been certified by a leading agency

and reported to the department for nonpayment or default on

a federally or state-guaranteed educational loan or service

conditional scholarship.

(j) The contractor does not maintain a valid unified busi-
ness identifier number, if required by the department of reve-

nue.

(2) The contractor’s registration will be automatically
suspended on the effective date of the impairment or cancel-
lation. The department must mail a notice of the suspension
to the contractor’s address on the certificate of registration by

certified mail and first class mail within ((ferty-eight-hours))
two days after suspension.

(3) A contractor must not advertise, offer to do work,
submit a bid, or perform any work as a contractor while its
registration is suspended. To continue to operate as a con-
tractor while its registration is suspended is a violation of
chapter 18.27 RCW and subject to infractions.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-060 What procedures ((should))
must be followed when surety bonds and/or insurance
policies are canceled? (1) Insurance and bonding companies
((sheuld)) must send cancellation notices to the department

((by-certified-or registered-mail)).

(2) Cancellation notices must contain the following
information ((in-the-erdershown)):

(a) The name of the contractor exactly as it appears in the
contractor’s registration file;

(b) The contractor’s registration number;

(c) The contractor’s business address;

(d) The names of the owners, partners, or officers of the
contractor;

(e) The bond or insurance policy number; and

(f) The effective date of the bond or insurance policy.

(3) The cancellation of a surety bond or insurance policy
shall be considered effective ((thirty-days)) immediately after
the department receives a cancellation notice unless a later

specific date is provided.

NEW SECTION

WAC 296-200A-065 What procedures must be fol-
lowed when surety bonds and/or other securities
approved by the department become impaired? (1) Once
the department has been notified that the surety bond or other
securities approved by the department has been impaired by a
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final judgment or reduced by payment to an amount less than
is required by WAC 296-200A-030, the contractor’s registra-
tion will automatically be suspended and the department will
send a letter to the contractor by certified mail.

(2) Once the unsatisfied final judgment has been satis-
fied, the contractor may reapply according to the require-
ments of this chapter.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-070 When will the department
((refund)) release a security deposit? (1) The department
will release a security deposit ((ere)) two years after the con-
tractor’s last registration has expired unless there is an unsat-
isfied final ((eeust)) judgment or on-going claim against the
contractor.

(2) The department will release a security deposit in less
than ((ene)) two years after the contractor’s last registration
has expired if the contractor provides a surety bond covering
both the previous and current registration periods.

AMENDATORY SECTION (Amending WSR 02-12-022,
filed 5/28/02, effective 6/28/02)

WAC 296-200A-080 How is a suit filed against a con-
tractor? (1) A civil suit against a contractor must be filed in
the superior court of the county in which the work was done
or of any county in which jurisdiction of the contractor may
be had. Unless the suit is filed in a superior court, the depart-
ment will not be able to direct payment on an unsatisfied final
judgment against a secured contractor.

(2) Notice that a suit has been filed (a summons and
complaint) against a contractor, the contractor’s bond, and/or
the contractor’s deposit must be exclusively delivered to the
department by (( f i i i

any-delivery-requiring-notice-of receipt))
registered or certified mail to: P.O. Box 44450, Olympia,
Washington 98504-4450 or by any delivery requiring notice

of receipt to: 7273 Linderson Way S.W., Tumwater, WA
98501. The notice must be addressed to the department and
must include three copies of the summons and complaint
filed against the contractor, the contractor’s bond and/or the
contractor’s deposit. The person filing the suit must pay a
twenty-dollar service fee to the department. ((See-RCW-
18:27.046(3)-))

(3) The summons and complaint against a contractor
((sheuld)) must include the following information:

(a) The name of the contractor exactly as it appears in the
contractor’s registration file;

(b) The contractor’s business address;

(c) The names of the owners, partners or officers of the
contractor if known; and

(d) The contractor’s registration number.

(4) If the suit joins a bonding company, the summons
and complaint should also include:

(a) The name of the bonding company that issued the
contractor’s bond;

(b) The bond number; and

(c) The effective date of the bond.
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(5) If the suit is against a contractor using an assigned
account in lieu of a bond, the complaint must also include:

(a) _The name of the institution where the assigned
account is held;

(b) The account number; and

(c) The date the assigned account was opened.

(6) Service is not considered complete until the depart-
ment receives the documents in Tumwater with the twenty-
dollar fee and three copies of the summons and complaint.

((¢6))) (1) Within two days of receiving a summons and
complaint, the department must transmit a copy of the sum-
mons and complaint to the registrant at the address listed on
the registrant’s application or at their last known address pro-
vided to the department and to the registrant’s surety.

(D)) (8) The department will return a summons and
complaint without it being served, if the department cannot
readily identify either the contractor or bonding company
being sued, if the action did not arise under chapter 18.27

RCW. or if the fee and three copies of the summons and com-
plaint are not received.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-090 How are judgments against con-
tractors paid? (1) The department can only ((pe¥))

release or order release of payment for a superior court
final judgment. ((¥)) The department cannot ((pay)) release
or order the release of payment to a district court or to satisfy
other types of judgments. ‘

(2) Payment of a final judgment by bond. If a contractor
is bonded, the department can neither pay a final court judg-
ment against a contractor nor force the contractor or its bond-
ing company to pay. Only the claimant can pursue payment
from the contractor or its bonding company. .

(3) Payment of a final judgment by assignment of

account. 4 _

(a) If a contractor’s security is held by the department
((een)) it must be used to pay a superior court final judgment
against a secured contractor.

((63))) The department must pay a superior court final
judgment against a secured contractor if the claimant supplies
the department with ((three)) one certified ((eepies)) copy of
the unpaid final court judgment. The ((three)) certified ((eep-
ies)) copy must be delivered by registered or certified mail
within one year of the date the final judgment was officially
entered into the court record.

((¢4))) (b)_ Assignment of account payments under sub-
section (2) of this section will be paid out in the order the

final judgment is received by the department.
(c) For the department to pay a superior court final judg-

ment, the claimant must include the following information
with the ((espies)) copy of the judgment:

((€é8))) (i) The name of the contractor exactly as it appears
on the contractor’s registration file;

((€bY)) (ii) The contractor’s business address;

((€e))) (iii) The names of the owners, partners, or officers
of the contractor;

((6d))) (iv) The contractor’s registration number; and
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((¢e3)) (v) The exact amount of the judgment, including
court costs, attorneys’ fees and interest.

If the department does not receive enough information to
pay the judgment, it ((sust)) will inform the claimant.

pany-))
excess of the amount of the secured account.

(4) Payment of a final judgment by the contractor. The
contractor may pay a superior court final judgment in lieu of
the department releasing or ordering the release of a bond or
the assignment of account funds to satisfy the final judgment.
The contractor must provide the department with a "full sat-
isfaction of judgment” from the superior court that the final
judgment has been satisfied.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-111 How does a city, town, or county
verify a contractor’s registration? (1) A city, town, or
county may verify(( ‘

€1))) an original contractor registration by receiving and
duplicating a current contractor registration card, by check-
ing the department’s contractor registration ((data—base))
Internet website, checking the computer disk (CD) circulated
by the department, or by calling the department to confirm
that the contractor is registered.

2) (« i85
aceeptinga)) The contractor’s registration is valid if the con-
tractor provides a notarized copy of the original contractor

registration card ((i
' igi ) or ((by-aeeepting)) a
facsimile verification from the department.
Note: Although the contractor registration card states that the con-

tractor has an active status, the contractor may have since
been suspended.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-112 Who is liable when a city, town,
or county fails to verify a contractor’s registration? The
city, county, or town that issues a building permit without
verifying the contractor’s registration may be liable for a
maximum penalty amount of ((five)) ten thousand dollars.

See RCW ((48-27-100-(Ba))) 18.27.110(1).

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-300 What violations of chapter
18.27 RCW can result in the issnance of a notice of infrac-
tion? (1) Under RCW 18.27.100, the department can issue a
notice of infraction to a contractor and assess a penalty up to
ten thousand dollars for:

(a) Using an unregistered name while ((aeting)) advertis-
ing as a contractor;
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(b) Using an unregistered name and address in advertis-
ing, correspondence, signs, documents, etc.;

(c) Using a false or expired registration number in adver-
tisements where a contractor’s registration number is
required;

(d) Using the bond and insurance requirements of chap-
ter 18.27 RCW to advertise as a bonded and insured contrac-
tor; .
(e) Using a false registration number to either solicit

business or pose as a contractor;

() Failing to include the contractor’s current registration
number in all advertising that shows the contractor’s name or
address. This registration number may be omitted in an
alphabetized listing of registered contractors stating only the
name, address, and telephone number. See RCW

" 18.27.100(3). .

(2) (Pnder REW-18-27-1145)) For violations of chapter
18.27 RCW, the department may issue penalties for viola-
tions and notices of infractions containing an order of correc-
tion to a person holding a registration, an applicant for regis-
tration, or a person acting in the capacity of a contractor, who
is not otherwise exempted from chapter 18.27 RCW, that has
violated chapter 18.27 RCW or this chapter. Such order shall

require the violator to cease the unlawful advertising.

(3) The department ((ean)) may issue a notice of infrac-
tion to a contractor for failing to provide a residential or com-
mercial customer with a proper disclosure statement before
beginning a repair, alterations or construction project. See
RCW 18.27.114(1) for both the project dollar cost limits
affecting this requirement and a sample disclosure statement.

This requirement does not apply to either contracts
authorized under chapter 39.04 RCW or to contractors con-
tracting with other contractors.

((633)) (4) Under RCW 18.27.200, the department must
issue a notice of infraction to a contractor for:

(a) Advertising, offering to work, submitting a bid, or
performing any ((eentraetor)) contracting work without
being registered or when ((it’s)) the contractor’s registration is
suspended or revoked; or

(b) Transferring a valid contractor registration to an
unregistered contractor; or

(c) Allowing an unregistered contractor to work under a
registration issued to another contractor.

Each day that a contractor works without being regis-
tered, works while the registration is suspended or revoked,
or works under a registration issued to another contractor is a
separate infraction. A cited contractor who continues to work
while unregistered, or while their registration is suspended or
revoked, or under a registration issued to another contractor
is guilty of a separate misdemeanor for each day worked.

Each worksite at which a contractor works without being
registered, works while the registration is suspended or
revoked, or works under a registration issued to another con-
tractor is a separate infraction. A cited contractor who con-
tinues to work while unregistered, or while their registration
is suspended or revoked, or under a registration issued to
another contractor is guilty of a separate misdemeanor for
each worksite on which a violation occurs.

WSR 03-15-117

((¢43)) (5) See WAC 296-200A-400 for the specific mon-
etary penalties associated with each of the violations dis-
cussed in this section.

AMENDATORY SECTION (Amending WSR 97-24-071,

filed 12/2/97, effective 1/5/98)

WAC 296-200A-305 How does the department notify
registered contractors regarding any unregistered sub-
contractors they may employ? (1) Unless a general contrac-
tor or its representative has been given written notification by
the department that a subcontractor they have employed, who
was registered when employed, has subsequently become
unregistered, it is not ((iegal)) unlawful for the general con-
tractor to employ that subcontractor. (See RCW
18.27.020(3).)

(2) To comply with RCW 18.27.020(3), the department,
when ((appropriate)) feasible, will issue a written "notice of
unregistered subcontractors” to a general contractor or its
representative.

(3) A "notice of unregistered subcontractor” issued under
this section must be personally served on the general contrac-
tor named in the notice by the department’s compliance
inspectors or must be served by certified mail directed to the
general contractor named in the notice.

(4) If the general contractor named in the notice is a firm
or corporation, the notice may be personally served on any
employee of the firm or corporation. If the notice is person-

+ ally served upon an employee and the department is able to

obtain the general contractor’s address, the department must
send a copy of the notice by certified mail to the general con-
tractor within four days of service.

(5) A "notice of unregistered subcontractor” is not a
notice of infraction.

(6) If, after receiving the "notice of unregistered subcon-
tractor,” the general contractor continues to employ the sub-

contractor in question, it will be liable for an infraction under

RCW 18.27.200.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-310 What information must be
included in a notice of infraction? When a contractor vio-
lates (REW18:27-10018:27-H4-0r18-27:200)) chapter
18.27 RCW, the department may issue a notice of infraction
which ((must)) contains the following:

(1) Notification that an infraction has been committed
and shall be final unless contested;

(2) Notification that an infraction is a noncriminal
offense and is not punishable by imprisonment;

(3) The specific violation(s) leading to the issuance of
the infraction;

(4) The amount of penalty owed if the infraction is estab-
lished,;

(5) Notification of a right to a hearing (chapter 34.05
RCW) if requested within twenty days of ((reeeipt)) service
of the infraction;
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(6) A reminder that the burden of proof in a hearing rests
upon the state;

(7) Notification of a right to subpoena witnesses, includ-
ing the inspector ((that)) who issued the infraction;

(8) A reminder that a contractor is legally required to
sign a notice of infraction and, by doing so, promises to
respond to it;

(9) A reminder that a refusal to sign a notice of infraction
is a misdemeanor and may be punishable by fine or imprison-
ment; and

(10) A reminder that a failure to respond to a notice of
infraction is a misdemeanor and may be punishable by a fine
or imprisonment.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-320 ((Whe-ean-be-issued-a-notiee-of
infreetion?)) How can a notice of infraction be served? (1)
A notice of infraction ((ean-be)) is_served when the notice of
infraction is issued personally to the contractor named in the
notice by the compliance inspector 1ssumg it or ((the-netice

i#})) when the
notice of infraction is sent by certified mail to the contractor.

(2) Any employee of a contractor can be ((issued))
served a notice of infraction at a job site. When the notice is
signed by the employee, it is binding upon the contractor. To
avoid confusion, the department must have the employee sign
the "name of the contractor, by name of the employee." The
signature will appear as:

Jane Doe Construction Co.
(by) Richard Roe, Employee.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-330 ((l-f-a—not-nee—of—mﬁeeﬁen—ns

How are notlce§ oﬁ mfractlon lssued" (l) A notice of mfrac-

tion may be issued personally to the contractor named in the

notice by the compliance inspector issuing it or the notice
may be sent to the contractor by certified mail.

(2) When the ((departmentissues)) department’s compli-
ance inspector serves a notice of infraction ((te)) upon a con-
tractor’s employee ((and-itknows-the-contractors-name-and
address)), the department ((hes)) shall within four days ((te
deliver)) send a copy of the notice to the contractor by certi-
fied mail if the department is able to obtain the contractor’s
address. To ensure that the contractor receives this notice,
the department ((sust)) will mail a second copy of the infrac-
tion by first class mail.

(())) (3) If the department does not know the contrac-
tor’s name and address, it does not need to mail a copy of the
infraction to the contractor, however, the notice remains in
force.
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AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-340 How does a contractor appeal a
notice of infraction? The contractor must((:

) file the notice of appeal ((netiee)) with the depart-
ment within twenty days ((ef)) after the earlier of service of
the infraction on-site or service of the infraction mailed to the

contractor. These time frames apply to the issuance of the
infraction for all violations of chapter 18.27 RCW.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-360 Who ((will)) may represent the
contractor and the department at the appeal hearing?
((Contrectors-may-eitherrepresent-themselves-or-be-repre-
sented-by-an-atterney-)) (1) Contractors may be represented
by themselves or be represented by:

(a) An attorney at law qualified to practice in the state of
Washington; or

(b) An authorized representative(s) of the contractor.

(2) The department shall be represented by the office of
attorney general.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-370 How is the appeal hearing con-
ducted? The hearing process shall be conducted according
to chapter 34.05 RCW, Administrative Procedure Act and
chapter 10-08 WAC. All appeals of the ((hearirg)) adminis-
trative law judge’s decision shall be to the superior court
according to chapter 34.05 RCW.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-380 What evidence is admissible in
an appeal hearing? ((Adl-relevant-evidence-mustbe-admit-

&ed—m—a-ppeﬂ-}s—heafmgs—eefweaed—&eeefdmg—m—l%ew
18271001827 H4-and-18-27-200:)) The admission of evi-
dence is ((further)) subject to chapter 34.05 RCW, Adminis-
trative Procedure Act.

AMENDATORY SECTION (Amending WSR 97-24-071,

filed 12/2/97, effective 1/5/98)

WAC 296-200A-390 What does the department do
with the appeal notices that they recelve" ((fllhe-depaﬁ-

ef—edﬁﬁms&&t-we-he&r-mgsv)) (1) ADDCal notlces that are
received timely are first reviewed by the department for pur-
poses of reconsideration.

(2) Appeal notices that are not received timely will be
returned to the appellant with appeal rights stated.




Washington State Register, Issue 03-15

(3) Appeal notices that are received timely and are not

reconsidered according to subsection (1) of this section are

recorded and forwarded to the office of the attorney general

then to the office of administrative hearings.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-400 What monetary penalties will
be assessed for an infraction issued for violations of RCW
18.27.100, 18.27.110, 18.27.114 or 18.27.200? (1) Each day
that a violation occurs will be a separate offense.

(2) Once a violation of chapter 18.27 RCW or this chap-
ter becomes a final judgment, any additional violation within
three years becomes a "second” or "additional" offense sub-
ject to an increased penalty as set forth in the tables that fol-
low.

(3) Second or additional offenses subject to increased

penalties also include individuals or entities.

(4) A person, firm, corporation. or other entity who vio-

lates a provision of chapter 18.27 RCW and this chapter is

liable for a civil penalty based upon the following schedule.
(a)(i) Monetary penalties that may be assessed for a vio-
lation of RCW 18.27.100 (1), (2). (3). and (4) are:

(REW18:27:100)) Monetary Penalties Dollar Amount

WSR 03-15-117

Monetary Penalties 11 mount
First Final Viglation $ 1.000.00*
Second Final Violation 2,000.00
Third Final Violation $4,000.00
Each Additional Final Violation 5,000.00

* Minimum penpalty per violation. Once a violation of RCW

18.27.100(6) becomes a final judgment, any additional violation
is subject to an increased penalty as set forth in the table above.

(b) Monetary penalties that may be assessed for a viola-

tion of RCW 18.27.110 are:

etal enalti lar Amoun
First Final Violation $ 250.00*
Second Final Violation 500.00
Third Final Violation 1,000.00
Fourth Final Violation 2,000.00
Fifth Final Violation 4,000.00
Sixth Final Violation 8,000.00
Each Additional Final Violation $10.000.00

* Minimum penalty per viglation. Once a violation_of RCW
18.27.110 becomes a final judgment, any additional violation is
subject to an increased penalty as set forth in the table above.

((€2))) (c) Monetary penalties that may be assessed for a
violation of RCW 18.27.114 are:

First Final Violation $ ((366-09)) (RGW-S:27114)) Monetary Penalties Dollar Amount
250.00* First Final Violation $ ((260.00))
Second Final Violation $ ((200-09)) 500.00*
500.00 Second Final Violation $ ((466.00))
Third Final Violation $ ((480-00)) 1,000.00
1.000.00 Third Final Violation $ ((800.00))
Fourth Final Violation $ ((869:00)) 2.000.00
2.000.00 Fourth Final Violation $ ((3:660-80))
Fifth Final Violation $ ((3:660-00)) 4,000.00
o 4.000.00 ((FiftFinal Violation $3,200.00))
Sixth Final Violation $ ((3:200:60)) Each Additional Final Violation $5,000.00
8,000.00
Each Additional Final Violation $ ((5:960:66)) *  Minimum penalty per violation. Once a violation of RCW
10,000.00 18.27.114 becomes a final judgment, any additional violation is

*  Minimum penalty per violation. Once a violation of RCW

18.27.100 (1), (2). (3), and (4) becomes a final judgment, any
additional violation is subject to an increased penalty as set forth

in the table above ((table)).

subject to an increased penalty as set forth in the table above
((table)).

((63))) (d) Monetary penalties that may be assessed for a
violation of RCW 18.27.200 according to RCW 18.27.340

- ) . (1) and (3) are:
(ii) Monetary penalties that may be assessed for a viola- () (i)
tion of RCW 18.27.100(5) are;
((RGV-18:27:340(3))) Monetary Penalties Dollar Amount
Monetary Penalties Dollar Amount First Final Violation $ ((200-60))
First Final Violation 1,000.00* 500.00*
Second Final Violation 2,000.0 Second Final Violation 3 ((400-60))
Third Final Violation 4,000.00 1,000.00
Fourth Final Violation $ 8,000.00 Third Final Violation $ ((200-60))
Each Additional Final Violation 10,000.00 2.000.00
Fourth Final Violation $ ((3:6006-00))
* Minimum_penalty per violation. Once a_violation of RCW 4.000.00
18.27.100(5) becomes a final judgment, any additional violation ((Fifth-EinalViolation $3.200-00))
is subject to an increased penalty as set forth in the table above. Each Additional Final Violation

(iii) Monetary penalties that may be assessed for a viola- *

tion of RCW 18.27.100(6) are:

Minimum penalty per violation.

$ 5,000.00

Once a violation of RCW

18.27.340(1) becomes a final judgment, any additional violation

[85]
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is subject to an increased penalty as set forth in the table above

((table)).
(b)) (i)

RCW 18.27.340(3) Monetary Penalties Dollar Amount
First Final Violation $1,000.00*
Second Final Violation $2,000.00
Third Final Violation $4,000.00
Each Additional Final Violation $5,000.00

* Minimum penalty per violation. Once a violation of RCW
18.27.340(3) becomes a final judgment, any additional violation
is subject to an increased penalty as set forth in the above table.
However, if the unregistered contractor becomes registered
within ten days of receiving the notice of infraction and the notice
is the contractor’s first offense, the director may reduce the pen-
alty. In no case can the director reduce the penalty below five
hundred dollars.

((€6))) (4) For violations of RCW 18.27.200. the director
may waive a penalty collection from a contractor in exchange
for a payment of restitution to a damaged consumer in an
amount at least equal to the ((ameunt-ofthe)) assessed pen-
alty. Prior to the infraction becoming final, the contractor
must provide to the department a notarized release from the
damaged consumer stating that he or she paid the damaged
consumer in an amount at least equal to the assessed penalty.

(5)(a) The department shall deny an application for reg-
istration if:

(i) The applicant has been previously performing work
subject to this chapter as a sole proprietor, partnership, corpo-
ration, or other entity and the department has notice that the
applicant has an unsatisfied final judgment against him or her
in_an action based on this chapter or the applicant owes the
department money for penalties assessed or fees due under
this chapter as a result of a final judgment;

(i) The applicant was a principal or officer of a partner-

ship, corporation, or other entity that either has an unsatisfied

final judgment against it in an action that was incurred for

work performed subject to this chapter or owes the depart-

ment money for penalties assessed or fees due under this

chapter as a result of a final judgment; or
(ii1) The applicant does not have a valid unified business
identifier number, if required by the department of revenue.
(b) The department shall suspend an active registration if
the department has notice that the registrant is a sole propri-
etor or a principal or officer of a registered contractor that has
an unsatisfied final judgment against it for work within the

scope of this chapter.

AMENDATORY SECTION (Amending WSR 97-24-071,
filed 12/2/97, effective 1/5/98)

WAC 296-200A-405 When must a contractor pay
assessed monetary penalties? (1) If a contractor named in a
notice of infraction does not choose to appeal the notice, then
the contractor must pay the department the amount of the

penalty prescribed for the infraction. ((Reyment-must-be-by
eheck-or-meney-order:

)
(2) After an administrative law judge decides that an
infraction has been committed, a contractor who does not
appeal the decision to a superior court, has thirty days to pay
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any outstanding monetary penalties. Failure to do so is a mis-
demeanor and ((shal)) may be prosecuted in the county
where the infraction occurred.

(3) A contractor who has exhausted all appeal opportuni-
ties and fails to pay an assessed monetary penalty within
thirty days after exhausting those opportunities shall be guilty
of amisdemeanor and may be prosecuted in the county where
the infraction occurred.

AMENDATORY SECTION (Amending WSR 02-12-022,
filed 5/28/02, effective 6/28/02)

WAC 296-200A-900 What fees does the department
charge contractors for issuance, renewal, reregistration,
and reinstatement of certificates of registration? (((:)-Fer

the-purposes-efthis-chapter:

struetire-changes:
€2))) The department charges the following fees:
((€2)-$106:00)) (1) $103.20 for each issuance, renewal or
reregistration of a certificate of registration for contractors.
This registration is valid for two years from date of issuance,
renewal or reregistration or until it is suspended or revoked.

((b)$47-40)) (2) $48.90 for the reinstatement of a certif-

icate of registration.

((¢e)-$1130)) (3) $11.60 for providing a duplicate certif-
icate of registration. '

((¢)-$22-70)) (4) $23.40 for each requested certified let-
ter prepared by the department.

((¢e)) (5) $2.00 per copy for documents copied from a
contractor’s file. The maximum copy charge for copies from
one contractor’s file will be (($26-40)) $27.20.

((6B)) (6) $20.00 is required to cover the costs for the
service of process in an action against ((the)) a contractor, the
contractor’s bond, or the deposit under RCW 18.27.040.

(7) $25.00 is required to cover the costs for the service of

processing refunds.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 296-200A-500 Is the department required to
monitor unregistered con-
tractors who become regis-
tered?

WAC 296-200A-510 Is the department required to
report contractor compliance

activities to the legislature?
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WSR 03-15-126
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed July 22, 2003, 3:00 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
09-089.

Title of Rule: Social services for adults, WAC 388-71-
05923 Who is required to complete basic training, and when?

Purpose: Clarify the start date for tracking completion of
the basic training requirement for in-home agency providers
and individual providers.

Statutory Authority for Adoption:
(12).

Statute Being Implemented: RCW 74.39A.050.

Summary: This amendment changes wording to clarify
when the one hundred twenty days allowed for basic training
starts. It removes the references to the "first DSHS client" for
which there is no tracking mechanism. It allows the one hun-
dred twenty day clock to start again with a new client, if the
provider has not completed basic training, so the provider is
not penalized when there is a break in providing service to
clients before they complete the basic training.

Reasons Supporting Proposal: There are times when an
IP or agency provider who has not completed basic training
has a break in service to their client(s). It is important that the
one hundred twenty days allowed for training can start again
when they start working again. If the IP or agency provider
works continuously for one or more clients, then the one hun-
dred twenty days runs continuously. The intent of the
requirement is to have trained providers for DSHS clients.

Name of Agency Personnel Responsible for Drafting:
Dotti Wilke, P.O. Box 45600, Olympia, WA 98504-5600,
(360) 725-2539; Implementation and Enforcement: Marta
Acedo, P.O. Box 45600, Olympia, WA 98504-5600, (360)
725-2549.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule specifies the requirement for individual
providers and home care agency providers to take basic train-
ing, and the timeline for completion. The purpose is to have
trained workers for DSHS clients. The anticipated effects are
to create more consistency in interpretation of the require-
ments and have requirements that staff are able to track accu-
rately.

Proposal Changes the Following Existing Rules: See
Purpose, Summary, and Reasons Supporting Proposal above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The changes to this
WAC allow more flexibility in meeting the requirement for
agency and individual providers to complete their basic train-
ing within one hundred twenty days. The requirement for
training is not changed, so there is no change in fiscal impact
on small businesses.

RCW 74.39A.050
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RCW 34.05.328 does not apply to this rule adoption.
The proposed rule does not meet the definition of a "signifi-
cant legislative rule” in RCW 34.05.328 (5)(c)(iv). The rule
only clarifies existing training requirements for agency and
individual providers without changing the effect of the rule.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernaax @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov by 5:00 p.m., August 25,
2003.

Date of Intended Adoption: Not earlier than August 27,
2003.

July 17, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-10-117,
filed 4/30/02, effective 5/31/02)

WAC 388-71-05923 Who is required to complete
basic training, and when? Individual providers and home
care agency providers must complete ((department-devel-
oped)) basic training developed by the department and dem-

onstrate competency within one hundred twenty days after

((beginningte—work-with-theirfirst DSHS-elient)) being
authorized to provide department-paid in-home services for

client. A certificate of successful completion of basic train-

ing, using a curriculum developed or approved by the depart-
ment, meets this requirement.

WSR 03-15-127
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 22, 2003, 3:02 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
08-086 and 03-12-054.

Title of Rule: Part 1 of 4, chapter 388-535 WAC, Den-
tal services, amending WAC 388-535-1050 Definitions,
388-535-1060 Clients who are eligible for dental-related ser-
vices and 388-535-1070 Dental-related services provider
information; and new section WAC 388-535-1065 Coverage
limits for dental-related services provided under state-only
funded programs.

Purpose: To avoid federal penalties, the department is
amending these rules to be HIPAA-compliant (P.L. 104-191)

Proposed
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by October 16, 2003. To comply with requirements of the
2003-2005 State Omnibus Operating Budget (ESSB 5404),
the department is incorporating into rule the 25% reduction in
adult dental benefits.

Statutory Authority for Adoption:
74.04.057, 74.08.090, and 74.09.530.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, 74.08.090, and 74.09.530; ESSB 5404 (chapter 25,
Laws of 2003 1st sp.s.).

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: Gini Egan,
P.O. Box 45506, Olympia, WA 98504, (360) 725-1580.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Public Law
104-191 (Health Insurance Portability and Accountability
Act of 1996). :

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

The purpose is to meet federal and state requirements, to
incorporate rule changes to reflect the 25% reduction in den-

RCW 74.04.050,

tal-{related] services for adults, and to incorporate changes -

required by HIPAA.

The anticipated effect is compliance with federal and
state requirements and easier to understand rules.

Proposal Changes the Following Existing Rules: Pro-
posal incorporates state legislative changes in adult dental-
related services and the changes required by HIPAA. The
rules change and add to existing definitions, amend sections
in and add new sections to chapter 388-535 WAC. WAC
388-535-1120 will be repealed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules, and, to the best of the depart-
ment’s knowledge, the rule will not place more than a minor
economic impact on small businesses.

RCW 34.05.328 applies to this rule adoption. The
department has determined that the proposed rule meets the
definition of a "significant legislative rule." The department
has analyzed the proposed amendments and concludes that
the probable benefits are greater than the probable costs and
has prepared a cost benefit analysis (CBA) memo regarding
these rule changes. A copy of the CBA memo is available
from Gini Egan, Division of Medical Management, Medical
Assistance Administration, Department of Social and Health
Services, P.O. Box 45506, Olympia, WA 98504-5506, phone
(360) 725-1580.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 3003
[2003], phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernanaax @dshs.wa.gov [fernaax @dshs.wa.gov].

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,

Proposed

Washington State Register, Issue 03-15

deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-

6185, e-mail fernaax @dshs.wa.gov by 5:00 p.m., August 26,
2003. :

Date of Intended Adoption: Not sooner than August 27,

2003.

July 17, 2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

GENERAL

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1050 Dental-related definitions. The
following definitions and abbreviations and those found in
WAC 388-500-0005 apply to this chapter. The medical assis-
tance administration (MAA) also uses dental definitions
found in the American Dental Association’s Current Dental
Terminology (CDT((-3))) and the American Medical Associ-
ation’s Physician’s Current Procedural Terminology ((2002))
(CPT((*™-2002))). Where there is any discrepancy between
the CDT-2 or CPT 2002 and this section, this section pre-
vails. (CPT((™)) is a trademark of the American Medical
Association.)

""Access to baby and child dentistry (ABCD)" is a pro-
gram to increase access to dental services in targeted areas for
Medicaid eligible infants, toddlers, and preschoolers up
through the age of five. See WAC 388-535-1300 for specific
information.

""American Dental Association (ADA)" is a national

organization for dental professionals and dental societies.
"Adult" for the general purposes of the medical assis-

tance administration's (MAA) dental program, means a client
twenty-one years of age or older (MAA's payment structure
changes’ at age nineteen, which affects specific program ser-
vices provided to adults or children). '

""Anterior’" means teeth and tissue in the front of the
mouth.

(1) ""((zewer)) Mandibular anterior((s)) teeth" - inci-
sors and canines: teeth twenty-two, twenty-three, twenty-
four, twenty-five, twenty-six, and twenty-seven; and

(2) " ((Bpper)) Maxillary anterior((s)) teeth'’ - incisors
and canines: teeth six, seven, eight, nine, ten, and eleven.

~ "Asymptomatic' means having or producing no symp-
toms.

""Base metal" means dental alloy containing little or no
precious metals. _ :

"Behavior management'' means managing the behav-

ior of a developmentally disabled client ((during-treatment
usiRg)) or a client age eighteen or younger to facilitate the
delivery of dental treatment with the assistance of one addi-

tional dental professional staff((;-and-professionally-accepted
. oti : ho-chient § )

hjury)).
"By report” - a method of ((paymentfora-eovered-ser-
Gy H . " bl blished by-MAA,
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21 .. tard o8,

3)1s-rarely-provided)) reimbursement in which MAA
determines the amount it will pay for a service when the rate
for that service is not included in MAA’s published fee sched-
ules. Upon request the provider must submita "report" which
describes the nature, extent, time, effort and/or equipment

necessary to deliver the service.

"Caries" means tooth decay through the enamel or
decay of the root surface.

"Child" for the general purposes of the medical assis-
tance administration’s (MAA) dental program, means a client
twenty years of age or younger. (MAA’s payment structure
changes at age nineteen, which affects specific program ser-
vices provided to children or adults.)

"Comprehensive oral evaluation' means a thorough

,evaluatlon and recordmg of ((fhe—hafd-aﬂd—seft-&ssues—m—aﬂé

MW
assessment)) a client’s dental and medical history to include

extra-oral and intra-oral hard and soft tissues, dental caries,

missing or unerupted teeth, restorations, occlusal relation-

ships, periodontal conditions (including periodontal chart-

ing), hard and soft tissue anomalies, and oral cancer screen-
ing.
: "Conscious sedation'' is a_drug-induced depression of

consciousness during which clients respond purposefully to
verbal commands, either alone or accompanied by light tac-
tile stimulation. No interventions are required to maintain a
patent airway, spontaneous ventilation is adequate, and car-
diovascular function is usually maintained.

"Coronal" is the portion of a tooth that is covered by
enamel, and is separated from the root or roots by a slightly
constricted region, known as the cemento-enamel junction.

"Coronal polishing' is a procedure limited to the
removal of plaque and stain from exposed tooth surfaces.

""Crown ((¢ertifieial)))"’ means a restoration covering or
replacing the major part, or the whole of, the clinical crown
of a tooth.

"Current dental terminology (CDT)((-third-edition
€EBT-3);))" a systematic listing of descriptive terms and
identifying codes for reporting dental services and proce-
dures performed by dental practitioners. CDT is published by
the Council on Dental Benefit Programs of the American
Dental Association (ADA).

"Current procedural terminology ((2803—CRF
2003);)) (CPT)" means a description of medical procedures
and is available from the American Medical Association of
Chicago, Illinois.

"Decay' is a term for caries or carious lesions and
means decomposition of tooth structure.

""Deep sedation' is a drug-induced depression of con-
sciousness during which a client cannot be easily aroused,

ventilatory function may be impaired, but the client responds

to repeated or painful stimulation.

"Dental general anesthesia’ ((means-the-use-of agents
to mdue.e foss af’ 'ieehr;g oF se”nsemlen aleana.elled state-of
dered-to-the-client:)) Sce "'general anesthesia."

[89]
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"Dentures’ ((are-asetofertificial-teeth;-including-over-
dentures—See-WAC388-535-1240-for-specific-information))
means an artificial replacement for natural teeth and adjacent
tissues, and includes complete dentures, immediate dentures,

overdentures, and partial dentures.

"Endodontic” means ((a)) disease and_injuries to the
pulp requiring root canal ((treatment)) therapy and related
follow-up.

"EPSDT" means the department’s early and periodic
screening, diagnosis, and treatment program for clients
twenty years of age and younger as described in chapter 388-
534 WAC.

"Extraction" See ''simple extraction' and "surgical

extraction."

"Flowable composite resin" is a light-cured, low vis-

cosity composite resin that is used in cervical lesions and
other small, low stress bearing restorations.

"Fluoride varnish or gel" means a substance contain-
ing dental fluoride, applied to teeth.

"General anesthesia" is a drug-induced loss of con-

sciousness during which clients are not arousable even by

painful stimulation. The ability to independently maintain

ventilatory function is often impaired. Clients may require
assistance in maintaining a patent airway, and positive pres-
sure ventilation may be required because of depressed spon-
taneous ventilation or drug-induced depression of neuromus-
cular function. Cardiovascular function mav be impaired.

"High noble metal" means a dental alloy containing at
least sixty percent pure gold.

"Limited oral evaluation'' means an evaluation limited
to a specific oral health condition or problem. Typically a cli-
ent receiving this type of evaluation has a dental emergency,
such as trauma or acute infection.

"Major bone grafts' means a transplant of solid bone
tissue(s).

"Medically necessary" see WAC 388-500-0005.

"Minor bone grafts'" means a transplant of nonsolid
bone tissue(s), such as powdered bone, buttons, or plugs.

""Noble metal' means a dental alloy containing at least
twenty-five percent but less than sixty percent pure gold.

"Oral evaluatlon" ((is-a—eempfeheﬂswe-efal-hea}eh-aad

g

&eﬁ-me*uéﬂ%&ﬁﬂmefy-gﬂdﬁﬁe&)) Sstwr_n.amls_w_

ora] evaluation.'

""Oral hygiene instruction'' means instruction for home
oral hygiene care, such as tooth brushing techniques or floss-
ing.

(COrabhenistatast.sfers o tho hentssiskoxsusep-

&bseaee—ef-eeﬁaﬁnﬂdfea{efs—))

"'Oral prophylaxis'' means the preventive dental proce-
dure of scaling and polishing which includes removal of cal-
culus, soft deposits, plaque and stains.
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""Partials'" or ''partial dentures'' means a removable
appliance replacing one or more missing teeth in one ((jaw))
arch, and receiving its support and retention from both the
underlying tissues and some or all of the remaining teeth.
((SeeWAC388-535-1240-for specific-information:))

"Periodic oral evaluation' means an_evaluation per-
formed on a patient of record to determine any changes in the
client’s dental or medical status since a previous comprehen-

sive or periodic evaluation, This includes a periodontal
charting at least once per year.

""Periodontal maintenance' means a procedure for cli-
ents who have previously been treated for periodontal dis-
ease and starts after completion of active (surgical or nonsur-
gical) periodontal therapy. It includes removal of the supra
and subgingival microbial flora and calculus.

""Periodontal scaling and root planing' means instru-
mentation of the crown and root surfaces of the teeth to
remove plaque, calculus, microbial flora, and bacterial tox-

""Posterior’’ means teeth and tissue towards the back of
the mouth. ((Speeifically;-enly-these-permanent))

(1) "Mandibular posterior teeth' - distal to_the

canines: teeth((:)) one, two, three, four, five, twelve, thirteen,
fourteen, fifteen, sixteen, seventeen, eighteen, nineteen,
twenty, twenty-one, twenty-eight, twenty-nine, thirty, thirty-
one, and thirty-two.

(2) "Macxillary posterior teeth' - distal to the canines:
premolars four. five twelve, thirteen, and molars one, two,
three, fourteen. fifteen, and sixteen.

"Proximal'' means the surface of the tooth near or next
to the adjacent tooth.

""Reline'" means to resurface the tissue side of a denture
with new base material or soft tissue conditioner in order to
achieve a more accurate fit.

"Root canal' is a portion of the pulp cavity inside the
root of a tooth and the chamber within the root of the tooth
that contains the pulp.

""Root canal therapy' is the treatment of disease and
injuries of the pulp and associated periradicular conditions.

""Root planing" is a procedure ((desigred)) to remove
microbial flora, bacterial toxins, calculus, and diseased
cementum or dentin ((frem-the-teeth’s)) on the root surfaces
and pockets.

"Scalmg" ((meaﬂs—ﬂae—remeval—ef—ea}ealeus—maieﬁa}

efed—by—ﬂae—mefg-m&l—gmgw&)) isa Drocedure to remove

plague, calculus, and stain deposits from tooth surfaces.

""Sealant'' is a material applied to teeth to prevent dental
caries.

"Simple extraction' means routine removal of tooth
structure.

""Standard of care'’ means what reasonable and prudent
practitioners would do in the same or similar circumstances.

"'Surgical extraction' means removal of tooth structure
with cutting of gingiva and bone, including soft tissue extrac-
tions, partial boney extractions, and complete boney extrac-

tions.

Proposed
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"Symptomatic’ means having symptoms (e.g., pain,
swelling, and infection).
"Tempormandibular joint d nctio

means an abnormal functioning of the tempormandibular
joint or other areas secondary to the dysfunction.

"Therapeutic pulpotomy'' means the surgical removal
of a portion of the pulp (inner soft tissue of a tooth), to retain
the healthy remaining pulp.

"Usual and customary'' means the fee that the provider
usually charges non-Medicaid customers for the same service
or item. This is the maximum amount that the provider may
bill MAA.

"Wisdom teeth'' means teeth one, sixteen, seventeen,
and thirty-two.

"Xerostomia' means a dryness of the mouth.

((COVERAGE))

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1060 Clients who are eligible for den-

- tal-related services. (((1)-Subjeet-to-the-speeifie-limitations

deseribed-in-WAC-388-535-1080;-Ceovered-serviees;)) The
following clients who receive services under the ((feHew-
ing)) medical assistance programs listed in this section are
eligible for ((the)) covered dental-related services ((deseribed
in-this-ehapter)), subject to the restrictions and specific limi-
tations described in this chapter and other applicable WAC:

(1) Children eligible for the:
(a) Categorically needy program (CN or CNP);

(b) Children’s health insurance program (CNP-CHIP);
and

(c) ((Quealified-Medicare-beneficiary (CNR-QMB);

() Limited casualty program((f) - medically needy
program (LCP-MNP)((—

).
(2) Adults eligible for the:
(a) Categorically needy program (CN or CNP); and

b) Limited casualty program - medically needy program
(LCP-MNP).

(3) Clients eligible for medical case services under the
following state-funded only programs are eligible only for
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the limited dental-related services described in WAC 388-
535-1065:

(a) General assistance - Unemployable (GA-U); and

(b) General assistance - Alcohol and Drug Abuse Treat-
ment and Support Act (ADATSA) (GA-W).

(4) Clients who are enrolled in a managed care plan are
eligible for medical assistance administration (MAA)-cov-
ered dental services that are not covered by their plan, under
fee-for-service, subject to the provisions of chapter 388-535
WAC and other applicable WAC.

NEW SECTION

WAC 388-535-1065 Coverage limits for dental-
related services provided under state-only funded pro-
grams. (1) Clients who receive medical care services under
the following state-funded only programs receive only the
limited coverage described in subsection (2) of this section:

(a) General assistance unemployable (GA-U); and

(b) Alcohol and drug abuse treatment and support act
(ADATSA) (GA-W).

(2) The medical assistance administration (MAA) covers
the dental-related services described and limited in this chap-
ter for clients eligible for GA-U or GA-W only when those
services are provided as part of a medical treatment for apical
abscess verified by clinical examination, and treated by:

(a) Open and drain palliative treatment;

(b) Tooth extraction; or

(c) Root canal therapy for anterior teeth only.

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1070 Dental-related services provider
information. (1) The following providers are eligible to
enroll with the medical assistance administration (MAA) to
furnish and bill for dental-related services provided to eligi-
ble clients:

(a) Persons currently licensed by the state of Washington
to:

(i) Practice dentistry or specialties of dentistry((s)).

(ii) ((Praectice-medicine-and-osteopathy-for:

A)-Oral-surgery-procedures—or

€i1))) Practice as dental hygienists((3
. . ‘eess

Ef f}F . hesi

E-Provide)).

(iii) Practice as denturists.

(iv) Practice anesthesia by:
(A) Providing conscious sedation((-—when—eertified-by

dental-officesfor-dental-treatments)) with parental or multi-
ple oral agents, deep sedation, or general anesthesia as an
anesthesiologist or dental anesthesiologist;

(B) Providing conscious sedation with parental or multi-

ple oral agents. deep sedation, or general anesthesia as a Cer-
tified Registered Nurse Anesthetist (CRNA), when the per-

forming dentist has the appropriate conscious sedation permit

WSR 03-15-128

or general anesthesia permit from the department of health
(DOH): or

(C) Providing conscious sedation with parenteral or mul-
tiple oral agents, deep sedation, or general anesthesia as a
dentist, when the dentist has a conscious sedation permit or
general anesthesia permit from DOH.

{v) Practice medicine and osteopathy for:

(A) Oral surgery procedures; or

(B) Providing fluoride varnish under EPSDT.

(b) Facilities that are:

(i) Hospitals currently licensed by the department of
health;

(ii) Federally-qualified health centers (FQHCs);

(iii) Medicare-certified ambulatory surgical centers
(ASCs);

(iv) Medicare-certified rural health clinics (RHCs); or

(v) Community health centers.

(c) Participating local health jurisdictions((;-and)).

(d) Border area or out-of-state providers of dental-
related services who are qualified in their states to provide
these services.

(2) Subiject to the restrictions and limitations in_this sec-

tion and other applicable WAC, MAA pays licensed provid-
ers participating in the MAA dental program for only those

services that are within their scope of practice.

(3) See WAC 388-502-0020 for provider documentation
and record retention requirements. MAA ((may-require))
requires additional dental documentation under specific sec-
tions in this chapter and as required by chapter 246-817
WAC.

(4) See WAC 388-502-0100 and 388-502-0150 for pro-
vider billing and payment requirements.

(5) See WAC 388-502-0160 for regulations concerning
charges billed to clients.

(6) See WAC 388-502-0230 for provider review and
appeal.

(7) See WAC 388-502-0240 for provider audits and the
audit appeal process.

WSR 03-15-128
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 22, 2003, 3:04 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
08-086 and 03-12-054.

Title of Rule: Part 2 of 4, chapter 388-535 WA C, Den-
tal services, amending WAC 388-535-1080 Covered dental-
related services—Children, 388-535-1100 Dental-related
services not covered—Children, 388-535-1200 Dental ser-
vices requiring prior authorization, 388-535-1220 Obtaining
prior authorization for dental services, and 388-535-1230
Crowns.

Purpose: To avoid federal penalties, the department is
amending these rules to be HIPAA-compliant (P.L. 104-191)

Proposed
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by October 16, 2003. To comply with requirements of the
2003-2005 State Omnibus Operating Budget (ESSB 5404),
the department is incorporating into rule the 25% reduction in
adult dental benefits.

Statutory Authority for Adoption:
74.04.057, 74.08.090, and 74.09.530.

Statute Being Implemented: RCW 74.04.050, 74.04 .-
057, 74.08.090, and 74.09.530; ESSB 5404 (chapter 25,
Laws of 2003 1st sp.s.).

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: Gini Egan,
P.O. Box 45506, Olympia, WA 98504, (360) 725-1580.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Public Law
104-191 (Health Insurance Portability and Accountability
Act of 1996).

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

The purpose is to meet federal and state requirements, to
incorporate rule changes to reflect the 25% reduction in den-
tal-[related] services for adults, and to incorporate changes
required by HIPAA.

The anticipated effect is compliance with federal and
state requirements and easier to understand rules.

Proposal Changes the Following Existing Rules: Pro-
posal incorporates state legislative changes in adult dental-
related services and the changes required by HIPAA. The
rules change and add to existing definitions, amend sections
in and add new sections to chapter 388-535 WAC. WAC
388-535-1120 will be repealed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules, and, to the best of the depart-
ment’s knowledge, the rule will not place more than a minor
economic impact on small businesses.

RCW 34.05.328 applies to this rule adoption. The
department has determined that the proposed rule meets the
definition of a "significant legislative rule." The department
has analyzed the proposed amendments and concludes that
the probable benefits are greater than the probable costs and
has prepared a cost benefit analysis (CBA) memo regarding
these rule changes. A copy of the CBA memo is available
from Gini Egan, Division of Medical Management, Medical
Assistance Administration, Department of Social and Health
Services, P.O. Box 45506, Olympia, WA 98504-5506, phone
(360) 725-1580.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 3003
[2003], phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernanaax @dshs.wa.gov [fernaax @dshs.wa.gov).

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,

RCW 74.04.050,

Proposed
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deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-

6185, e-mail fernaax @dshs.wa.gov by 5:00 p.m., August 26,
2003.

Date of Intended Adoption: Not sooner than August 27,
2003.

) July 17,2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1080 Covered dental-related ser-
vices—Children. (1) The medical assistance administration
(MAA) pays for covered dental and dental-related services
for children listed in this section only when they are:

(a) Within the scope of an eligible client’s medical care
program;

(b) Medically necessary; and

(c) Within accepted dental or medical practice standards
and are:

(i) Consistent with a diagnosis of dental disease or con-
dition; and

(ii) Reasonable in amount and duration of care, treat-
ment, Or service.

(2) MAA covers the following dental-related services for
eligible children:

(a) Medically necessary services for the identification of
dental problems or the prevention of dental disease, subject to
the limitations of this chapter;

(b) Oral health evaluations and assessments, which must
be documented in the client’s file according to WAC 388-
502-0020, as follows:

(i) MAA allows a comprehensive oral evaluation once
per provider as an initial examination, and it must include:

(A) An oral health and developmental history;

(B) An assessment of physical and oral health status; and

(C) Health education, including anticipatory guidance.

(ii)) MAA allows a periodic oral ((evaluations)) evalua-
tion once every six months. Six months must elapse between
the comprehensive oral evaluation and the first periodic oral
evaluation.

(iii) MAA allows a limited oral ((evaluations)) evalua-
tion only when the provider performing the limited oral eval-
uation is not providing pre-scheduled dental services for the
client. The limited oral evaluation must be:

(A) To provide limited or emergent services for a spe-
cific dental problem; or

(B) To provide an evaluation for a referral.

(c) Radiographs ((+ays)forchildrenand-adults;)) as
follows:

(i) Intraoral (complete series, including bitewings) ((-)).
allowed once in a three-year period;

(ii) Bitewings ({-)), total of four allowed every twelve
months; and

(ii1) Panoramic, for oral surgical purposes only, as fol-
lows:

(A) Not allowed with an intraoral complete series; and

(
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(B) Allowed once in a three-year period, except for pre-
operative or postoperative surgery cases. Preoperative ((%
rays)) radiographs must be provided within fourteen days
prior to surgery, and postoperative ((¥X-rays)) radiographs
must be provided within thirty days after surgery.

(d) Fluoride treatment (either gel or varnish, but not

both) as follows for clients through age elgl_lteen (additional

applications require prior authorization):

(i) ((Ferehildren-through-age-eighteen;)) Topical appli-
cation of((:

&) fluoride gel, once every six months; or

((6By)) (ii) Topical application of fluoride varnish, up to
three times in a twelve-month period((=

?ﬂa .; or-adulis age-fineteen Eh*, ough-sixty-fo . sg:snl;
E;“h“ ton Ef. tEﬂﬂ]E g.el of ')a)i;nsh for-xerestomie-oniy

(iii) See subsection (3) of this section for clients of the
division of developmental disabilities((z

. (ﬂgﬁ; oF ;” t“; age sm.tj] f; © smld:alde: topical-applice
Ay Rampantroot-surface-deeaysor

B)Xerostomia)).

(e) Sealants for children only, once per tooth in a three-
year period for:

(i) The occlusal surfaces of':

(A) Permanent teeth two, three, fourteen, fifteen, eigh-
teen, nineteen, thirty, and thirty-one only; and

(B) Primary teeth A,B,1,J, K, L, S, and T only.

(ii) The lingual pits of teeth seven and ten; and

(iii) Teeth with no decay.

(f) Prophylaxis treatment, which is allowed:

(i) ((Gaee—emy—t-wel-ve—meﬂﬂas—fer—edaks-age-ﬂmeteen

€1)) Once every six months for children age eight
through eighteen;

((@i))) (ii) Only as a component of oral hygiene instruc-
tion for children through age seven; and

((6))) (iii) For clients of the division of developmental
disabilities, see subsection (3) of this section.

(g) Space maintainers, for children through age eighteen
only, as follows:

(i) Fixed (unilateral type), one per quadrant;

(ii) Fixed (bilateral type), one per arch; and

(iii) Recementation of space maintainer, once per quad-
rant or arch.

(h) Amalgam or composite restorations, as follows:

(i) Once in a two-year period; and

(ii) For the same surface of the same tooth.

(i) Crowns as described in WAC 388-535-1230, Crowns;

(j) Restoration of teeth and maintenance of dental health,
subject to limitations of WAC 388-535-1100 and as follows:

(i) Multiple restorations involving the proximal and
occlusal surfaces of the same tooth are considered to be a
multisurface restoration, and are reimbursed as such; and

(ii) Proximal restorations that do not involve the incisal
angle in the anterior tooth are considered to be a two-surface
restoration, and are reimbursed as such;

(k) Endodontic (root canal) therapies for permanent teeth
except for wisdom teeth;
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(I) Therapeutic pulpotomies, once per tooth, on primary
teeth only;

(m) Pulp vitality test, as follows:

(i) Once per day (not per tooth);

(ii) For diagnosis of emergency conditions only; and

(iii) Not allowed when performed on the same date as
any other procedure, with the exception of an emergency
examination or palliative treatment.

(n) Periodontal scaling and root planing as follows

(i) ((Fer-elients-age-nineteen-and-elderonly:)) See sub-
section (3) of this section for clients of the division of devel-
opmental disabilities;

(ii) Only when the client has radiographic (X ray) evi-
dence of periodontal disease. There must be supporting doc-
umentation, including complete periodontal charting and a
definitive periodontal diagnosis;

(iii) Once per quadrant in a twenty-four month period;
and

(iv) Not allowed when performed on the same date of
service as ((adult)) prophylaxis, gingivectomy, or gingivo-
plasty.

(o) Subject to WAC 388-535-1240 and as follows, com-
plete and partial dentures, and necessary modifications,
repairs, rebasing, relining, and adjustments of dentures
(includes partial payment in certain situations for laboratory
and professional fees for dentures and partials as specified in
WAC 388-535-1240(5)). MAA covers:

(i) One set of dentures per client in a ten-year period,
with the exception of replacement dentures which may be
allowed as specified in WAC 388-535-1240(4); and

(ii) Partials as specified in WAC 388-535-1240(2), once
every five years.

(p) Complex orthodontic treatment for severe handicap-
ping dental needs as specified in chapter 388-535A WAC,
Orthodontic services;

(q) Occlusal orthotic appliance for temporomandibular
joint disorder (TMJ/TMD) or bruxism, one in a two-year
period;

(r) Medically necessary oral surgery when coordinated
with the client’s managed care plan (if any);

(s) Dental services or treatment necessary for the relief
of pain and infections, including removal of symptomatic
wisdom teeth. MAA does not cover routine removal of
asymptomatic wisdom teeth without justifiable medical indi-
cations;

(t) Behavior management for ((ehildren)) clients through
age eighteen only, whose documented behavior requires the
assistance of more than one additional dental professional
staff to protect the client from self-injury during treatment.
See subsection (3) of this section for clients of the division of
developmental disabilities.

(u) Nitrous oxide for children through age eighteen only,
when medically necessary. See subsection (3) of this section
for clients of the division of developmental disabilities.

(v) Professional visits, as follows:

(i) Bedside call at a nursing facility or residence, at the
physician’s request, allowed - one per day (see subsection (7)
of this section).

(ii) Hospital call, including emergency care ((-)),
allowed one per day.

Proposed
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(w) Emergency palliative treatment, as follows:

(i) Allowed only when no other definitive treatment is
performed on the same day; and

(ii) Documentation must include tooth designation and a
brief description of the service.

(3) For clients of the division of developmental disabili-
ties, MAA allows services as follows:

(a) Fluoride application, either varnish or gel((butnot
both—)), allowed three times per calendar year;

(b) Periodontal scaling and root planing ((-)), allowed
once every six months;

(c) Prophylaxis ((-)), allowed three times per calendar
year;

(d) Nitrous oxide;

(e) Behavior management that requires the assistance of
more than one additional dental professional staff and the use
of advanced behavior techniques; and

(f) Panoramic radiographs, with documentation that
behavior management is required.

(4) MAA covers medically necessary services provided
in a hospital under the direction of a physician or dentist for:

(a) The care or treatment of teeth, jaws, or structures
directly supporting the teeth if the procedure requires hospi-

- talization; and

(b) Short stays when the procedure cannot be done in an
office setting. See WAC 388-550-1100(6), Hospital cover-
age.

(5) MAA covers anesthesia for medically necessary ser-
vices as follows:

(a) The anesthesia must be administered by:

(i) An oral surgeon;

(ii) An anesthesiologist;

(iii) A dental anesthesiologist;

(iv) A Certified Registered Nurse Anesthetist (CRNA);
or

((6%9)) (v) A general dentist who has a current conscious
sedation permit from the department of health (DOH).

(b) MAA ((reimburses)) pays for anesthesia services
((per)) according to WAC 388-535-1350.

(6) For clients residing in nursing facilities or group
homes:

(a) Dental services must be requested by the client or a
referral for services made by the attending physician, the
director of nursing or the nursing facility supervisor, or the
client’s legal guardian;

(b) Mass screening for dental services of clients residing
in a facility is not permitted; and

(c) Nursing facilities must provide dental-related neces-
sary services ((per)) according to WAC 388-97-012, Nursing
facility care.

(7) A request to exceed stated limitations or other restric-
tions on covered services is called a limitation extension
(LE), which is a form of prior authorization. MAA evaluates
and approves requests for LE for dental-related services
when medically necessary, under the provisions of WAC
388-501-0165.

Proposed
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AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1100 Dental-related services not cov-
ered—Children. (1) The medical assistance administration
(MAA) does not cover children’s dental-related services
described in subsection (2) of this section unless the services
are:

(a) Required by a physician as a result of an EPSDT
screen as provided under chapter 388-534 WAC; or

(2) MAA does not cover the following services for chil-
dren:

(a) Any service specifically excluded by statute;

(b) More costly services when less costly, equally effec-
tive services as determined by the department are available;

(c) Services, procedures, treatment, devices, drugs, or
application of associated services which the department or
the Centers for Medicare and Medicaid Services (CMS) (for-
merly known as the Health Care Financing Administration
(HCFA)) consider investigative or experimental on the date
the services were provided;

(d) Routine fluoride treatments (gel or varnish) ((fer
adults)) for clients age eighteen through twenty, unless the
clients are:

(i) Clients of the division of developmental disabilities;
or

(ii) Diagnosed with xerostomia, in which case the pro-
vider must request prior authorization((zer

Ay Rampantroot-surface-decayor

B)Xerostomia)).

(e) Crowns, as follows:

(i) For wisdom and peg teeth;

(ii) Laboratory processed crowns for posterior teeth;

(iii) Temporary crowns, including stainless steel crowns
placed as temporary crowns; and

(iv) Post and core for crowns.

() Root canal services for primary or wisdom teeth;

(g) Root planing ((fer-ehildren)), unless they are clients
of the division of developmental disabilities;

(h) Bridges;

(i) Transitional or treatment dentures;

(j) Teeth implants, including follow up and maintenance;

(k) Cosmetic treatment or surgery, except for medically
necessary reconstructive surgery to correct defects attribut-
able to an accident, birth defect, or illness;

(1) Porcelain margin extensions (also known as crown
lengthening), due to receding gums;

(m) Extraction of asymptomatic teeth;

(n) Minor bone grafts;

(o) Nonemergent oral surgery ((feradults)) performed in
an inpatient hospital setting, except for the following:

(i) For clients of the division of developmental disabili-
ties, or for children eighteen years of age or younger whose
surgeries cannot be performed in an office setting. This
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requires written prior authorization for the inpatient hospital-
ization; or

(ii) As provided in WAC 388-535-1080(4).

(p) Dental supplies such as toothbrushes (manual, auto-
matic, or electric), toothpaste, floss, or whiteners;

(q) Dentist’s time writing prescriptions or calling in pre-
scriptions or prescription refills to a pharmacy;

(r) Educational supplies;

(s) Missed or canceled appomtments

(t) Nonmedical equipment, supplies, personal or comfort
~ items or services;

(u) Provider mileage or travel costs;

(v) Service charges or delinquent payment fees;

(w) Supplies used in conjunction with an office visit;

(x) Take-home drugs;

(y) Teeth whitening; or

(z) Restorations for anterior or posterior wear with no
evidence of decay.

(3) MAA evaluates a request for any service that is listed
as noncovered under the provisions of WAC 388-501-0165.

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1200 Dental-related services requir-
ing prior authorization—Children. The following services
for children require prior authorization:

(1) Nonemergent inpatient hospital dental admissions as
described under WAC 388-535-1100 (2)(o) and 388-550-
1100(1);

(2) Crowns as described in WAC 388-535-1230;

(3) Dentures as described in WAC 388-535-1240; and

(4) ((Reuﬂﬂe—ﬂ-ueﬁdﬂe&&meﬂt—égel—er—vafmsh)—fef

4 i arrd
&) Selected procedures identified by the medical assis-
tance administration (MAA) and published in its current den-

tal billing instructions((-~which-are-aveilable-from-MAA-in
Olympia;-Washington)).

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1220 Obtaining prior authorization
for dental-related services—Children. When the medical
assistance administration (MAA) authorizes a dental-related
service for children, that authorization indicates only that the
specific service is medically necessary; it is not a guarantee
of payment. The client must be eligible for covered services
at the time those services are provided.

(1) MAA requires a dental provider who is requesting
prior authorization to submit sufficient objective clinical
information to establish medical necessity. The request must
be submitted in writing on an American Dental Association
(ADA) claim form, which may be obtained by writing to the
American Dental Association, 211 East Chicago Avenue,
Chicago, lllinois 6061 1. The request must include at least all
of the following:

(a) Physiological description of the disease, injury,
impairment, or other ailment;
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(b) ((%+ay(s))) Radiographs;

(c) Treatment plan;

(d) Study model, if requested; and

(e) Photographs, if requested.

(2) MAA authorizes requested services that meet the cri-
teria in WAC 388-535-1080.

(3) MAA denies a request for dental services when the
requested service is:

(a) Not medically necessary; or

(b) A service, procedure, treatment, device, drug, or
application of associated service which the department or the
Centers for Medicare and Medicaid Services (CMS) (for-
merly known as the Health Care Financing Administration
(HCFA)) consider investigative or experimental on the date
the service is provided.

(4) MAA may require second opinions and/or consulta-
tions before authorizing any procedure.

(5) Authorization is valid only if the client is eligible for
covered services on the date of service.

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1230 Crowns for children. (1) Subject
to the limitations in WAC 388-535-1100, the medical assis-
tance administration (MAA) covers the following crowns for
children without prior authorization:

(a) Stainless steel. MAA considers these as permanent
crowns, and does not cover them as temporary crowns; and

(b) Nonlaboratory resin for primary anterior teeth.

(2) MAA does not cover laboratory-processed crowns
for posterior teeth.

(3) MAA requires prior authorization for the following
crowns, which are limited to single restorations for perma-
nent anterior (((upper-andlowes))) maxillary and mandibular
teeth seven, eight. nine, ten, eleven, twenty-two, twenty-
three, twenty-four, twenty-five, twenty-six, and twenty-
seven:

(a) Resin (laboratory);

(b) Porcelain with ceramic ((substate)) substrate;

(c) Porcelain fused to high noble metal;

(d) Porcelain fused to predominantly base metal; and

(e) Porcelain fused to noble metal.

(4) Criteria for covered crowns as described in subsec-
tions (1) and (3) of this section:

(a) Crowns may be authorized when the crown is medi-
cally necessary.

(b) Coverage is based upon a supportable five-year prog-
nosis that the client will retain the tooth if the tooth is
crowned. The provider must submit the following client
information:

(i) The overall condition of the mouth;

(i1) Oral health status;

(iii) Client maintenance of good oral health status;

(iv) Arch integrity; and

(v) Prognosis of remaining teeth (that is, no more
involved than periodontal case type II).

(c) Anterior teeth must show traumatic or pathological
destruction to loss of at least one incisal angle.

Proposed
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(5) The laboratory processed crowns described in sub-
section (3) are covered:

(a) Only when a lesser service will not suffice because of
extensive coronal destruction, and treatment is beyond intra-
coronal restoration;

(b) Only once per permanent tooth in a five-year period;

(c) For endodontically treated anterior teeth only after
satisfactory completion of the root canal therapy. Post-endo-
dontic treatment ((X-rays)) radiographs must be submitted
for prior authorization of these crowns.

(6) MAA reimburses only for covered crowns as
described in subsections (1) and (3) of this section. The reim-
bursement is full payment; all of the following are included in
the reimbursement and must not be billed separately:

(a) Tooth and soft tissue preparation;

(b) Amalgam or acrylic build-ups;

(c) Temporary restoration;

(d) Cement bases;

(e) Insulating bases;

(f) Impressions;

(g) Seating; and

(h) Local anesthesia.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)

’ [Filed July 22, 2003, 3:06 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
08-086 and 03-12-054.

Title of Rule: Part 3 of 4, chapter 388-535 WAC, Den-
tal services, amending WAC 388-535-1240 Dentures, partial
dentures, and overdentures; and new sections WAC 388-535-
1255 Covered dental-related services—Adults and 388-535-
1265 Dental-related services not covered—Adults.

Purpose: To avoid federal penalties, the department is
amending these rules to be HIPAA-compliant (P.L. 104-191)
by October 16, 2003. To comply with requirements of the
2003-2005 State Omnibus Operating Budget (ESSB 5404),
the department is incorporating into rule the 25% reduction in
adult dental benefits.

Statutory Authority for Adoption:
74.04.057, 74.08.090, and 74.09.530.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, 74.08.090, and 74.09.530; ESSB 5404 (chapter 25,
Laws of 2003 1st sp.s.).

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: Gini Egan,
P.O. Box 45506, Olympia, WA 98504, (360) 725-1580.

Name of Proponent: Department of Social and Health
Services, governmental.

RCW 74.04.050,

Proposed
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Rule is necessary because of federal law, Public Law
104-191 (Health Insurance Portability and Accountability
Act of 1996).

Explanation of Rule,
Effects: See Purpose above.

"The purpose is to meet federal and state requirements, to
incorporate rule changes to reflect the 25% reduction in den-
tal-[related] services for adults, and to incorporate changes
required by HIPAA.

The anticipated effect is compliance with federal and
state requirements and easier to understand rules.

Proposal Changes the Following Existing Rules: Pro-
posal incorporates state legislative changes in adult dental-
related services and the changes required by HIPAA. The
rules change and add to existing definitions, amend sections
in and add new sections to chapter 388-535 WAC. WAC
388-535-1120 will be repealed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules, and, to the best of the depart-
ment's knowledge, the rule will not place more than a minor
economic impact on small businesses.

RCW 34.05.328 applies to this rule adoptlon The

its Purpose, and Anticipated

department has determined that the proposed rule meets the

definition of a "significant legislative rule.” The department
has analyzed the proposed amendments and concludes that
the probable benefits are greater than the probable costs and
has prepared a cost benefit analysis (CBA) memo regarding
these rule changes. A copy of the CBA memo is available
from Gini Egan, Division of Medical Management, Medical
Assistance Administration, Department of Social and Health
Services, P.O. Box 45506, Olympia, WA 98504-5506, phone
(360) 725-1580.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 3003
[2003], phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernanaax @dshs.wa.gov [fernaax @dshs.wa.gov].

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov by 5:00 p.m., August 26,
2003.

Date of Intended Adoption: Not sooner than August 27
2003.

July 17, 2003
Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1240 Dentures, ((partials)) partial
dentures, and overdentures for children. (1) Subject to the
limitations in WAC 388-535-1100, the medical assistance
administration (MAA) covers for children only one ((set-ef
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dentures)) maxillary denture and one mandibular denture per

client in a ten-year period, and considers that set to be the first
set. The exception to this is replacement dentures, which may
- be allowed as specified in subsection (4) of this section.
Except as described in subsection (5) of this section, MAA
does not require prior authorization for the first set of den-
tures. The first set of dentures may be any of the following:

(a) An immediate set (constructed prior to removal of the
teeth); ‘

(b) An initial set (constructed after the client has been
without teeth for a period of time); or

(c) A final set (constructed after the client has received
immediate or initial dentures).

(2) The first ((set-ef-dentures)) maxillary denture and the
first mandibular denture must be of the structure and quality
to be considered the primary set. MAA does not cover transi-
tional or treatment dentures.

(3) MAA covers partials (resin and cast base) once every
five years, except as noted in subsection (4) of this section,
and subject to the following limits:

(a) Cast base partials only when replacing three or more
teeth per arch excluding wisdom teeth; and

(b) No partials are covered when they replace wisdom
teeth only.

(4) Except as stated below, MAA does not require prior
authorization for replacement dentures or partials when:

(a) The client’s existing dentures or partials meet any of
the following conditions. MAA requires prior authorization
for replacement dentures or partials requested within one
year of the seat date. The dentures or partials must be:

(i) No longer serviceable and cannot be relined or
rebased; or )

(ii) Damaged beyond repair.

(b) The client’s health would be adversely affected by
absence of dentures;

(c) The client has been able to wear dentures success-
fully;

(d) The dentures or partials meet the criteria of medically
necessary; and

(e) The dentures are replacing a lost ((dentures)) maxil-
lary denture and/or a mandibular denture, and the replace-
ment set does not exceed MAA’s limit of one set in a ten-year
period as stated in subsection (1) of this section.

(5) MAA does not reimburse separately for laboratory
and professional fees for dentures and partials. However,
MAA may partially reimburse for these fees when the pro-
vider obtains prior authorization and the client:

(a) Dies;’ ’

(b) Moves from the state;

(c) Cannot be located; or

(d) Does not participate in completing the dentures.

(6) The provider must document in the client’s medical
or dental record:

(a) Justification for replacement of dentures;

(b) Charts of missing teeth, for replacement of partials;
and

(c) Receipts for laboratory costs or laboratory records
and notes.
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(7) For billing purposes, the provider may use the
impression date as the service date for dentures, including
partials, only when:

(a) Related dental services including laboratory services
were provided during a client’s eligible period; and

(b) The client is not eligible at the time of delivery.

(8) For billing purposes, the provider may use the deliv-
ery date as the service date when the client is using the first
set of dentures in lieu of noncovered transitional or treatment
dentures after oral surgery.

(9) MAA includes the cost of relines and adjustments
that are done within six months of the seat date in the reim-
bursement for the dentures.

(10) MAA covers one rebase in a five-year period; the
dentures must be at least three years old.

(11) The requirements in this section also apply to over-
dentures.

ADULTS’ DENTAL-RELATED SERVICES

‘NEW SECTION

WAC 388-535-1255 Covered dental-related ser-
vices—Adults. (1) The medical assistance administration
(MAA) pays for covered dental and dental-related services
for adults listed in this section only when they are:

(a) Within the scope of an eligible client’s medical care
program;

(b) Medically necessary; and

(c) Within accepted dental or medical practice standards -

and are:

(i) Consistent with a diagnosis of dental disease or con-
dition; and

(ii) Reasonable in amount and duration of care, treat-
ment, Or service.

(2) MAA covers the following dental-related services for
eligible adults, subject to the restrictions and limitations in
this section and other applicable WAC:

(a) Medically necessary services for the identification of
dental problems or the prevention of dental disease, subject to
the limitations of this chapter.

(b) A comprehensive oral evaluation once per provider
as an initial examination, that must include:

(i) A complete dental and medical history and a general
health assessment;

. (ii) A complete thorough evaluation of extra-oral and
intra-oral hard and soft tissue; and

(iii) The evaluation and recording of dental caries, miss-
ing or unerupted teeth, restorations, occlusal relationships,
periodontal conditions (including periodontal charting), hard
and soft tissue anomalies, and oral cancer screening.

(c) Periodic oral evaluations once every six months to
include a periodontal screening/charting at least once per
year. There must be six months between the comprehensive
oral evaluation and the first periodic oral evaluation.

(d) Limited oral evaluations only when the provider is
not providing pre-scheduled dental services for the client.
The limited oral evaluation must be:

Proposed
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(i) To provide limited or emergent services for a specific
dental problem; and/or

(ii) To provide an evaluation for a referral.

(e) Radiographs, as follows:

(i) Intraoral, complete series (including bitewings),
allowed only once in a three-year period;

(ii) Panoramic film, allowed only once in a three-year
period and only for oral surgical purposes (see subsection (3)
of this section for clients of the division of developmental
disabilities);

(iii) Periapical radiographs as needed (periapical radio-
graphs and bitewings taken on the same date of service can-
not exceed MAA’s fee for a complete intraoral series); and

(iv) Bitewings, up to four allowed every twelve months.

(f) Fluoride treatment as follows (see subsection (3) of
this section for clients of the division of developmental dis-
abilities):

(i) Topical application of fluoride gel or fluoride varnish
for adults age nineteen through sixty-four with xerostomia
(requires prior authorization); and

(ii) Topical application of fluoride gel or fluoride varnish
for adults age sixty-five and older for:

(A) Rampant root surface decay; or

(B) Xerostomia.

(g) Oral prophylaxis treatment, which is:

(i) Allowed once every twelve months for adults age
nineteen and older, including nursing facility clients, and for
clients of the division of developmental disabilities as pro-
vided in subsection (3) of this section; and

(ii) Not allowed when oral prophylaxis treatment is per-
formed on the same date of service as periodontal scaling and
root planing, periodontal maintenance, gingivectomy, or gin-
givoplasty.

(h) Restoration of teeth and maintenance of dental
health, subject to the limitations in WAC 388-535-1265 and
as follows: ‘

(i) Amalgam and composite restorations are allowed
once for the same surface of the same tooth per client, per
provider, subject to the following:

(A) Multiple restorations involving the proximal and
occlusal surfaces of the same tooth are considered to be a sin-
gle multisurface restoration. Payment is limited to that of a
single multisurface restoration.

(B) Proximal restorations. that do not involve the incisal
angle in the anterior teeth are considered to be a two-surface
restoration. Payment is limited to a two-surface restoration.

(C) Proximal restorations that involve the incisal angle
are considered to be either a three- or four-surface restora-
tion. All surfaces must be listed on the claim for payment.

(D) MAA pays for a maximum of six surfaces for a pos-
terior tooth, which is allowed once per client, per provider, in
a two-year period.

(E) MAA pays for a maximum of six surfaces for an
anterior tooth, which is allowed once per client, per provider,
in a two-year period.

(F) MAA pays for flowable composites as a restoration
only when used:

(I) With a cavity preparation for a carious lesion that
penetrates through the enamel;

(I) As a small Class I (occlusal) restoration;
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() As a Class V (buccal or lingual) restoration.

(j) Endodontic (root canal) therapy for permanent ante-
rior teeth only.

(k) Periodontal scaling and root planing, which is:

(i) Allowed for clients of the division of developmental
disabilities as provided in subsection (3) of this section;

(ii) Allowed for clients age nineteen and older;

(iii) Allowed only when the client has radiographic evi-
dence of periodontal disease. There must be supporting doc-
umentation in the client’s record, including complete peri-
odontal charting and a definitive periodontal diagnosis;

(iv) Allowed once per quadrant in a twenty-four month
period;

(v) Allowed only when the client’s clinical condition
meets existing periodontal guidelines; and

(vi) Not allowed when performed on the same date of
service as oral prophylaxis, periodontal maintenance, gingi-
vectomy or gingivoplasty.

(1) Periodontal maintenance, which is:

(i) Allowed for clients of the division of developmental
disabilities as provided in subsection (3) of this section;

(ii) Allowed for clients age nineteen and older;

(iii) Allowed only when the client has been previously
treated for periodontal disease, including surgical or nonsur-
gical periodontal therapy; '

(iv) Allowed when supporting documentation in the cli-
ent’s record includes a definitive periodontal diagnosis and
complete periodontal charting; '

(v) Allowed when the client’s clinical condition meets
existing periodontal guidelines;

(vi) Allowed when periodontal maintenance starts at
least six months after completion of periodontal scaling and
root planing or surgical treatment and paid only at six month
intervals; and

(vii) Not allowed when the periodontal maintenance is
performed on the same date of service as oral prophylaxis or
periodontal scaling and root planing, gingivectomy, or gingi-
voplasty.

(m) Dentures and partial dentures according to WAC
388-535-1290.

(n) Simple extractions (includes local anesthesia, sutur-
ing, and routine postoperative care).

(o) Surgical extractions, subject to the following:

(i) Includes local anesthesia, suturing, and routine post-
operative care; and

(ii) Requires documentation in the client’s file to support
soft tissue, partially bony, or completely bony extractions.

(p) Medically necessary oral surgery when coordinated
with the client’s managed care plan (if any).

(q) Palliative (emergency) treatment of dental pain,
minor procedures, which is:

(i) Allowed once per client, per day.

(ii) Allowed only when performed on a different date
from:

(A) Any other definitive treatment necessary to diagnose
the emergency condition; and

(B) Root canal therapy.

(iii) Allowed only when a description of the service is
included in the client’s record.
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(r) Behavior management that requires the assistance of
one additional dental professional staff for clients of the divi-
sion of developmental disabilities. See subsection (3) of this
section.

(3) For clients of the division of developmental disabili-
ties, MAA allows services as follows:

(a) Fluoride application, either varnish or gel, three times
per calendar year;

(b) Prophylaxis or periodontal maintenance, three times
per calendar year;

(c) Periodontal scaling and root planing, once every six
months;

(d) Nitrous oxide;

(e) Behavior management that requires the assistance of
one additional dental professional staff. A description of
behavior management must be documented in the client’s
record;

(f) Panoramic radiographs; and

(g) General anesthesia or conscious sedation with
parenteral or multiple oral agents when medically necessary
for providing treatment.

(4) MAA covers dental services that are medically nec-
essary and provided in a hospital under the direction of a phy-
sician or dentist for:

(a) The care or treatment of teeth, jaws, or structures
directly supporting the teeth if the procedure requires hospi-
talization;

(b) Short stays when the procedure cannot be done in an
office setting. See WAC 388-550-1100(6); and

(c) A hospital call, including emergency care, allowed
one per day, per client, per provider.

(5) MAA covers general anesthesia and conscious seda-
tion with parenteral or multiple oral agents for medically nec-
essary dental services as follows:

(a) For treatment of clients who are eligible under the
division of developmental disabilities.

(b) For oral surgery procedures.

(c) When justification for administering the general
anesthesia instead of a lesser type of sedation is clearly docu-
mented in the client’s record.

(d) When the anesthesia is administered by:

(i) An oral surgeon;

(ii) An anesthesiologist;

(iii) A dental anesthesiologist;

(iv) A Certified Registered Nurse Anesthetist (CRNA),
if the performing dentist has a current conscious sedation per-
mit or a current general anesthesia permit from the depart-
ment of health (DOH); or

(v) A dentist who has a current conscious sedation per-
mit or a current general anesthesia permit from DOH.

(e) When the provider meets the prevailing standard of
care and at least the requirements in WAC 246-817-760,
Conscious sedations with parenteral or multiple oral agents
and WAC 246-817-770, General anesthesia.

(6) MAA pays for anesthesia services according to WAC
388-535-1350.

(7) MAA covers dental-related services for clients resid-
ing in nursing facilities or group homes as follows:

(a) Dental services must be requested by the client or the
client’s surrogate decision maker as defined in WAC 388-97-
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055, or a referral for services must be made by the attending
physician, the director of nursing, or the nursing facility
supervisor;

(b) Nursing facilities must provide dental-related neces-
sary services according to WAC 388-97-012, Nursing facility
care; and

(c) A bedside call at a nursing facility or group home is
allowed once per day (not per client and not per facility), per
provider. The bedside call must be requested by the client’s
physician.

NEW SECTION

WAC 388-535-1265 Dental-related services not cov-
ered-—Adults. (1) The medical assistance administration
(MAA) does not cover dental-related services for adults
described in subsection (2) of this section unless the services
are included in an MA A waivered program.

(2) MAA does not cover the following dental-related ser-
vices for adults:

(a) Any service specifically excluded by statute.

(b) More costly services when less costly, equally effec-
tive services as determined by the department are available.

(c) Services, procedures, treatment, devices, drugs, or
application of associated services which the department or
the Centers for Medicare and Medicaid Services (CMS) con-
sider investigative or experimental on the date the services
were provided.

(d) Coronal polishing.

(e) Fluoride treatments (gel or varnish) for adults, unless
the clients are:

(i) Clients of the division of developmental disabilities;

(ii) Diagnosed with xerostomia, in which case the pro-
vider must request prior authorization; or

(iii) High-risk adults sixty-five and older.
means the client has at least one of the following:

(A) Rampant root surface decay; or

(B) Xerostomia.

(f) Restorations for wear on any surface of any tooth
without evidence of decay through the enamel or on the root
surface.. .

(g) Flowable composites for interproximal or incisal res-
torations. -

(h) Any permanent crowns, temporary Crowns, or crown
post and cores. :

(i) Bridges, including abutment teeth and pontics.

(j) Root canal services for primary teeth.

(k) Root canal services for permanent teeth other than
teeth six, seven, eight, nine, ten, eleven, twenty-two, twenty-
three, twenty-four, twenty-five, twenty-six, and twenty-
seven.

(D) Pulpotomy services for permanent teeth.

. (m) Transitional or treatment dentures.

(n) Overdentures.

(o) Replacements for:

(i) Immediate maxillary or mandibular dentures;

(ii) Maxillary or mandibular partial dentures (resin); or

(iii) Complete maxillary or mandibular dentures in
excess of one replacement in a ten-year period; or

High-risk
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(iv) Cast metal framework maxillary or mandibular par-
tial dentures in excess of one replacement in a ten-year
period.

(p) Rebasing, or adjustments of complete dentures and
partial dentures.

(q) Tooth implants, including insertion, post-insertion,
maintenance, and implant removal.

(r) Periodontal bone grafts or oral soft tissue grafts.

(s) Gingivectomy, gingivoplasty, or frenectomy/freno-
plasty and other periodontal surgical procedures.

(t) Crown lengthening procedures.

(u) Orthotic appliances, including but not limited to,
night guards, tempormandibular joint dysfunction
(TMJ/TMD) appliances, and all other mouth guards.

(v) Any treatment of TMJ/TMD.

(w) Extraction of:

(i) Asymptomatic teeth;

(ii) Asymptomatic wisdom teeth; and

(iii) Surgical extraction of anterior teeth seven, eight,
nine, ten, twenty-three, twenty-four, twenty-five, or twenty-
six, which are considered simple extractions and paid as
such.

(x) Alveoloplasty, alveoloectomy or troi/exostosis
removal.

(y) Debridement of granuloma/cyst associated with tooth
extraction.

(z) Cosmetic treatment or surgery, except as prior autho-
rized by the department for medically necessary reconstruc-
tive surgery to correct defects attributable to an accident,
birth defect, or illness.

(aa) Nonemergent oral surgery for adults performed in
an inpatient hospital setting, except:

(i) Nonemergent oral surgery is covered in an inpatient
hospital setting for clients of the division of developmental
disabilities when written prior authorization is obtained for
the inpatient hospitalization; or

(ii) As provided in WAC 388-535-1080(4).

(bb) Dental supplies such as toothbrushes (manual, auto-
matic, or electric), toothpaste, floss, or whiteners.

(cc) Dentist’s time writing and calling in prescriptions or
prescription refills.

(dd) Educational supplies.

(ee) Missed or canceled appointments.

(ff) Nonmedical equipment, supplies, personal or com-
fort items or services.

(gg) Provider mileage or travel costs.

(hh) Service charges or delinquent payment fees.

(ii) Supplies used in conjunction with an office visit.

(jj) Take-home drugs.

(kk) Teeth whitening.
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WSR 03-15-130
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 22, 2003, 3:08 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
10-050.

Title of Rule: Part 1 of 3, chapter 388-550 WAC, Hos-
pital services, amending WAC 388-550-1300 Revenue code
categories and subcategories and 388-550-6000 Payment—
Outpatient hospital services; and new section WAC 388-550-
1350 Revenue code categories and subcategories—CPT and
HCPCS reporting requirements for outpatient hospitals.

Purpose: To avoid federal penalties, the department is
amending these rules to be HIPAA-compliant by October 16,
2003.

Statutory Authority for Adoption:
74.04.057, and 74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, and 74.08.090.

Summary: The department is amending the rules to
comply with the requirements of the federal Health Insurance
Portability and Accountability Act of 1996 (HIPAA), Public
Law 104-191. Also, the rules are being revised to ensure the
department's administrative code reflects current policy and
practice.

Reasons Supporting Proposal: Complies with the
HIPAA requirements and avoids federal penalties by amend-
ing rules to be HIPAA-compliant by October 16, 2003.
Updates rule content to reflect current department policy.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: Cynthia Smith,
P.O. Box 45510, Olympia, WA 98504, (360) 725-1839.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Public Law
104-191 (Health Insurance Portability and Accountability
Act of 1996).

Explanation of Rule, its Purpose, and ‘Anticipated
Effects: The proposed rules meet HIPA A-specific standards
that all states must meet in regards to electronic health infor-
mation transactions and the privacy of client health informa-
tion. In addition, the proposed rules update rule content and
create a new section to update revenue code categories and
subcategories and reporting requirements for inpatient and
outpatient claims. Also, the proposed rules clarify that reve-
nue code categories and subcategories are published in the
UB-92 National Uniform Billing Data Element Specifica-
tions Manual and add language to state that MAA requires a
hospital provider to report and bill hospital services under the
appropriate revenue codes published in the UB-92 manual.

The purpose of the rules is to ensure department rules are
HIPAA-compliant by October 16, 2003, and to adopt into
permanent rule clarifying language to reflect current depart-
ment policy and business practices.

RCW 74.04.050,
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The anticipated effects are: (1) The state will meet
HIPAA-specific standards which all states are required to
meet in regards to electronic health information transactions
and the privacy of client health information. (2) MAA rules
will be HIPAA-compliant by October 16, 2003, thereby
avoiding federal penalties. (3) MAA's revenue code catego-
ries and subcategories and reporting requirements for inpa-
tient and outpatient claims will be updated.

Proposal Changes the Following Existing Rules: The
department is amending language to comply with HIPAA
requirements. In addition, the department has added lan-
guage to clarify that revenue code categories and subcatego-
ries are published in the UB-92 National Uniform Billing
Data Element Specifications Manual. The new rules also add
language regarding MAA reporting and billing requirements
for hospital services under the appropriate revenue codes
published in the UB-92 manual.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Small businesses are
_ not affected by these rule changes.

RCW 34.05.328 applies to this rule adoption. The rules
meet the definition of a "significant legislative rule.” The
department has prepared a cost benefit analysis (CBA) memo
regarding these rule changes. A copy of the memo can be
obtained from Cynthia Smith, Division of Business and
Finance, Medical Assistance Administration, Department of
Social and Health Services, P.O. Box 45510, Olympia, WA
98504-5510, phone (360) 725-1839, e-mail smithch
@dshs.wa.gov.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov by 5:00 p.m., August 26,
2003.

Date of Intended Adoption: Not sooner than August 27,
2003.

July 17, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 98-01-124,

filed 12/18/97, effective 1/18/98)
WAC 388-550-1300 Revenue code categories and

subcategorles (1) ((Fer—rembufsement—aﬂd—&uéﬁ—pwpeses-
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this chapter ((shaH-be—ﬂs-ks%ed—m—ﬂae-sfate-ef—szshmgeea-s

mg—eefmmftee)) are pubhshed in the UB 92 Natlonal Um-
form Billing Data Element Specifications Manual.

(2) The medical assistance administration (MAA)

requires a hospital provider to report and bill all hospital ser-
vices provided to medical assistance clients using the appro-
priate revenue codes published in the manual referenced in
subsection (1) of this section.

NEW SECTION

WAC 388-550-1350 Revenue code categories and
subcategories—CPT and HCPCS reporting require-
ments for outpatient hospitals. (1) The medical assistance
administration (MAA) requires an outpatient hospital pro-
vider to report the appropriate Current Procedural Terminol-
ogy (CPT) or Healthcare Common Procedure Coding System
(HCPCS) codes in addition to the required revenue codes on
an outpatient claim line with any of the following revenue
code categories and subcategories:

(2) "IV therapy,” only subcategory "infusion pump";

(b) "Medical/surgical supplies and devices," only subcat-
egory "prosthetic/orthotic devices";

(c) "Laboratory";

(d) "Laboratory pathological";

(e) "Radiology - diagnostic";

() "Radiology - therapeutic";

(g) "Nuclear medicine";

(h) "CT Scan";

(i) "Operating room services," only subcategories "gen-
eral classification" and "minor surgery";

(i) "Blood and blood component administration, process-
ing and storage," only subcategory "administration (e.g.,
transfusions)";

(k) "Other imaging services";

(1) "Respiratory services";

(m) "Physical therapy";

(n) "Occupational therapy";

(o) "Speech - language pathology";

(p) "Emergency room,"” only subcategories
classification” and "urgent care";

(q) "Pulmonary function";

(r) "Audiology";

(s) "Cardiology";

(t) "Ambulatory surgical care";

(u) "Outpatient services";

"general
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(v) "Clinic,"” only subcategories "general classification,”
"dental clinic,” and "other clinic";

(w) "Magnetic Resonance Technology (MRT)";

(x) "Medical/surgical supplies - extension”;

(y) "Pharmacy - extension";

(z) "Labor room/delivery," only subcategories "delivery"
and "birthing center”;

(aa) "EKG/ECG (electrocardiogram)";

(bb) "EEG (electroencephalogram)”;

(cc) "Gastro-intestinal services”;

(dd) "Treatment/observation room";

(ee) "Lithotripsy"; -

(ff) "Acquisition of body components,” only subcatego-
ries "living donor" and "cadaver donor";

(gg) "Hemodialysis - outpatient or home," only subcate-
gory "general classification";

(hh) "Peritoneal dialysis - outpatient or home," only sub-
category "general classification";

(ii) "Continuous ambulatory peritoneal dialysis (CAPD)
- outpatient or-home," only subcategory "general classifica-
tion"; .

(jj) "Continuous cycling peritoneal dialysis- (CCPD) -
outpatient or home," only subcategory "general classifica-
tion";

(kk) "Miscellaneous dialysis,” only subcategories "gen-
eral classification" and "ultrafiltration™; :

(1) "Psychiatric/psychological treatments,” only subcat-
egory "electroshock therapy";

(mm) "Other diagnostic services", .

(nn) "Other therapeutic services,” only subcategory
"other therapeutic service"; and

(00) Other revenue code categories and subcategories
identified and published by the department.

(2) For an outpatient claim line requiring a CPT or
HCPCS code(s), the department denies payment if the
required code is not reported on the line.

AMENDATORY SECTION (Amending WSR 02-21-019,

filed 10/8/02, effective 11/8/02)

WAC 388-550-6000 Payment—Outpatient hospltal
servnces. (((—l—)—E*eJ:udmg—nemﬂbweblHevefme—eedes—aﬂd

4y)) The medical assistance administration (MAA) pays
outpatient hospital providers for providing covered outpa-
tient hospital services to medical assistance clients using the
maximum allowable fee schedule and/or the hospital outpa-
tient rate.

(1) Maximum allowable fee schedule:

(a) MAA uses the maximum allowable fee schedule to
pay for services listed in the outpatient hospital fee schedule

and published in MAA’s billing instructions.
(b) Outpatient hospital services are included in the out-

patient hospital fee schedule when:

(i)_A technical component has been established in the
Medicare Fee Schedule Data Base (MESDB): or

(ii) MAA specifically identifies certain services for pay-
ment using the maximum allowable fee schedule.

(c) Outpatient hospital services paid using MAA’s maxi-
mum allowable fee schedule include:

(i) Laboratory services;

(iii) EKG/ECG/EEG and other diagnostics;

(iv) Physical therapy;

(v) Occupational therapy;

(vi) Speech/language therapy;

(vii) Synagis;

(viii) Sleep studies; and

(ix) Other hospital services as identified and published

by the department.

(d) MAA’s payment for covered services included in the
outpatient hospital fee schedule is the lesser of:

(i) The hospital’s billed amount; or

(i) MAA’s maximum allowable.

(e) Certain services or supplies listed in the outpatient
hospital fee schedule are identified and designated by MAA
to be paid by acquisition cost or by report. See subsection (7)
of this section for MAA’s requirement for submitting
invoices.

(2) Outpatient rate:

(a) MAA uses the outpatient rate to pay hospitals for
covered services reported on a hospital claim that are not
listed in the outpatient hospital fee schedule.

(b) The outpatient rate is a hospital-specific rate that uses
the hospital’s ratio of costs-to-charges (RCC) rate as its base.

MAA's rate-setting method for an outpatient rate is described
in WAC 388-500-4500.

(3) The department considers hospital stays of twenty-
four hours or less outpatient short stays and uses the outpa-
tient payment ((smethod-to-reimburse)) methods in_subsec-
tions (1) and (2) of this section to pay a hospital for these
((stays)) services. However, when an outpatient short stay

Proposed {102}
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involves one of the following situations, the department uses
inpatient payment methods to ((reimburse)) pay a hospital for
covered services:

(a) Death of a client;

(b) Obstetrical delivery;

(c) Initial care of a newborn; or

(d) Transfer of a client to another acute care hospltal

€6})) (4) The department uses the outpatient payment
((method-te-reimburse)) methods in subsections (1) and (2) of
this section to pay for covered inpatient hospital services pro-
vided within twenty-four hours of a client’s inpatient admis-
sion that are not related to the admission. Inpatient hospital
services provided within twenty-four hours of a client’s inpa-
tient admission that are related to the admission are paid
according to WAC 388-550-2900(12).

() (5) For a client enrclled in an MAA-contracted
((Healthy-Options)) managed care plan, the plan is responsi-
ble to ((reimburse)) pay a hospital provider for hospital ser-
vices that the plan covers. MAA ((reimburses)) pays for a
service not covered by the managed care plan only when:

(a) The service is included in the scope of coverage
under the client’s medical assistance program;

(b) The service is medically necessary as defined in
WAC 388-550-1050; and

(c) The provider has a current core provider agreement
with MAA and meets applicable MAA program requirements
in other published WACs.

((68))) (6) The department does not ((reimburse)) pay
for:

(a) Room and ancillary services charges beyond the
twenty-four hour period for outpatient short stays; or

(b) Emergency room, labor room, observation room, and
other room charges in combination when billing periods for
theses charges overlap.

((699)) (1) In order to be paid for covered outpatient hos-
pital services listed in the outpatient hospital fee schedule as
a paid at acquisition cost or by report, MAA requires the hos-
pital provider to submit an invoice for billed amounts of five

hundred or more.
(8) In order to be ((reimbursed)) paid for covered outpa-

tient hospital services, hospitals must bill MAA according to
the conditions of payment under WAC 388-502-0100, time
limits under WAC 388-502-0150, and other applicable pub-
lished issuances. In addition, MAA requires hospitals to bill
outpatient claims using the line item date of service and the
appropriate revenue codes, ((GPF)) admit and discharge
hour, Current Procedural Terminology (CPT) codes, Health-
care Common Procedural Coding System (HCPSCS) codes,
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and modifiers listed in MAA’s published outpatient hospital
fee schedule. A hospital’s bill to the department must show
the admitting, principal, and secondary diagnoses and include
the attending physician’s name and MAA-assigned provider
number.

WSR 03-15-131
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 22,2003, 3:10 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
10-050.

Title of Rule: Part 2 of 3, chapter 388-550 WA C, Hos-
pital services, amending WAC 388-550-1400 Covered reve-
nue codes for hospital services.

Purpose: To avoid federal penalties, the department is
amending these rules to be HIPAA-compliant by October 16,
2003.

Statutory Authority for Adoption:
74.04.057, and 74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, and 74.08.090.

Summary: The department is amending the rules to
comply with the requirements of the federal Health Insurance
Portability and Accountability Act of 1996 (HIPAA), Public
Law 104-191. Also, the rules are being revised to ensure the
department’s administrative code reflects current policy and
practice.

Reasons Supporting Proposal: Complies with the
HIPAA requirements and avoids federal penalties by amend-
ing rules to be HIPAA-compliant by October 16, 2003.
Updates rule content to reflect current department policy.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: Cynthia Smith,
P.O. Box 45510, Olympia, WA 98504, (360) 725-1839.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Public Law
104-191 (Health Insurance Portability and Accountability
Act of 1996).

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rules meet HIPAA-specific standards
that all states must meet in regards to electronic health infor-
mation transactions and the privacy of client health informa-
tion. In addition, the proposed rules update rule content and
create a new section to update revenue code categories and
subcategories and reporting requirements for inpatient and
outpatient claims. Also, the proposed rules clarify that reve-
nue code categories and subcategories are published in the
UB-92 National Uniform Billing Data Element Specifica-
tions Manual and add language to state that MAA requires a
hospital provider to report and bill hospital services under the
appropriate revenue codes published in the UB-92 manual.

RCW 74.04.050,
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The purpose of the rules is to ensure department rules are
HIPAA-compliant by October 16, 2003, and to adopt into
permanent rule clarifying language to reflect current depart-
ment policy and business practices.

The anticipated effects are: (1) The state will meet
HIPA A-specific standards which all states are required to
meet in regards to electronic health information transactions
and the privacy of client health information. (2) MAA rules
will be HIPAA-compliant by October 16, 2003, thereby
avoiding federal penalties. (3) MAA’s revenue code catego-
ries and subcategories and reporting requirements for inpa-
tient and outpatient claims will be updated.

Proposal Changes the Following Existing Rules: The
department is amending language to comply with HIPAA
requirements. In addition, the department has added lan-
guage to clarify that revenue code categories and subcatego-
ries are published in the UB-92 National Uniform Billing
Data Element Specifications Manual. The new rules also add
language regarding MAA reporting and billing requirements
for hospital services under the appropriate revenue codes
published in the UB-92 manual.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Small businesses are
not affected by these rule changes.

RCW 34.05.328 applies to this rule adoption. The rules
meet the definition of a "significant legislative rule.” The
department has prepared a cost benefit analysis (CBA) memo
regarding these rule changes. A copy of the memo can be .
obtained from Cynthia Smith, Division of Business and" .. ’ ‘
Finance, Medical Assistance Administration, Department of " . " N . "
Social and Health Services, P.O. Box 45510, Olympia, WA M 27’ . . i ’
98504-5510, phone (360) 725-1839, e-mail smithch " ", ’

@dshs.wa.gov. . " " " "

Hearing Location: Blake Office Park (behind Goodyear '
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov by 5:00 p.m., August 26,
2003.

Date of Intended Adoption: Not sooner than August 27,
2003.

July 17, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 01-02-075,
filed 12/29/00, effective 1/29/01)

WAC 388-550-1400 Covered and noncovered reve-
nue codes categories and subcategories for inpatient hos- n jes™s
pital services. (((D)-The-department shalleoverthefollowing u ; " n,

Proposed [104]
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1 l ] ] ] 3 . . ] ]] l
reimbursed-only-to-MAA-approved-faeilities)) Subject to the

limitations and restrictions listed, this section identifies cov-
ered and noncovered revenue code categories and subcatego-
ries for inpatient hospital services.

(1) The department covers the following revenue code
categories and subcategories for inpatient hospital services

when the hospital provider accurately bills:
(a) "Room & board - private,” only subcategories "gen-

eral classification,” "medical/surgical/gyn," "OB," "pediat-

ric."” and "oncology";
(b} "Room & board - semi-private two bed," only subcat-
o1 LoRs: _ egories "general classification." "medical/surgical/gyn,”
i "OB." "pediatric,” and "oncology":
categories-shall- bereimbursed-at-the-semi-private-hospital (c) "Room & board - semi-private - three and four beds."
: only subcategories "general classification." "medical/surgi-
(b)-Allinpatient psyehiatric-services-shall-be-subject-to cal/gyn." "OB,” "pediatric.” and "oncology";

the-policies-and-procedure he-mental-health-division-and (d) "Room & board -'private (deluxe)."” only subcatego-
reimbursed-only-to-department-approved-psychiatric-facili- ries "general classification,” "medical/surgical/gyn." "OB."

’ ties—See-chapter246-318-WACInpatient-psychiatrie-reve- "pediatric,” and "oncology";

nue-codes-include;-but-are-nottimited-to: e) "Nursery,” only subcategories "general classifica-
i - jatrie" = tion,” "newborn - level 1" "newborn - level IL" "newborn -
- 1e5; level IT1."” and "newborn - level IV";

[105] Proposed
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() "Intensive care,” only subcategories "general classifi-

cation,""surgical." "medical," "pediatric,” "intermediate

Washington State Register, Issue 03-15

(aa) "Cardiology," only subcategories "general classifi-

ICU." "burn care,” and "trauma’;

(g) "Coronary care," only subcategories "general classi-
fication,""myocardial infarction,” "pulmonary care,” and
"intermediate CCU";

(h) "Pharmacy." only subcategories "general classifica-
tion,"” "generic drugs." "nongeneric drugs,” "drugs incident to
other diagnostic services," "drugs incident to radiology."

"nonprescription,” and "IV solutions";

(i) "IV therapy." only subcategories "general classifica-
tion," "infusion pump," "IV therapy/pharmacy services,” "IV
therapy/drug/supply delivery” and "IV therapy/supplies";

(i) "Medical/surgical supplies and devices," only subcat-

won

egories"general classification,” "nonsterile supply,” "sterile
supply.” "pacemaker." "intraocular lens."” and "other
implant";

(k) "Oncology," only subcategory "general classifica-

"

tion";
(1) "Laboratory," only subcategories "general classifica-

tion," "chemistry," "immunology.” "nonroutine dialysis."
"hematology." "bacteriology & microbiology." and "urol-

og!:".

(m) "Laboratory pathological,” only subcategories "gen-
eral classification.” "cytology." "histology," and "biopsy”;

(n) "Radiology - diagnostic,” only subcategories "gen-
eral classification," "angiocardiography,” "arthrography,"”
"arteriography." and "chest x-ray":

(o) "Radiology - therapeutic,” only subcategories "gen-
eral classification,” "chemotherapy - injected.” "chemother-
apy - oral,” "radiation therapy,” and "chemotherapy - IV";

(p)_"Nuclear _medicine." only subcategories "general
classification," "diagnostic.” and "therapeutic”;

(q) "CT Scan," only subcategories "general classifica-

tion," "head scan."and "body scan";
(r) "Operating room services.' onlv subcategorles 'gen-

"

ogy .

(bb) "Ambulatory surgical care,” only subcategory "gen-
eral classification”;

(cc) "Outpatient services."
classification";

(dd) "Magnetic resonance technology (MRT)," only sub-

ategorles "general cla551ﬁcatlon," "MRI bram (including

cation,” "cardiac cath lab,” "stress test,” and "echocardiol- ‘

only subcategory "general

other,"” "MRA - head and neck,” and "MRA - lower extremi-

ties";

(ee) "Medical/surgical supplies - extension," only sub-
categories "supplies incident to radiology.” "supplies incident
to other diagnostic services," and "surgical dressings”;

(ff) "Pharmacy-extension," only subcategories "single
source drug,” "multiple source drug,” "restrictive prescrip-
tion,"” "erythropoietin (EPQ) less than ten thousand units."
"erythropoietin (EPO) ten thousand or more units," "drugs
requiring detailed coding.” and "self-administrable drugs";

(gg) "Cast room." only subcategory "general classifica-
tion";

(bh) "Recovery room," only subcategory "general classi-
fication";

(ii) "Labor room/delivery," only subcategory "general

classification,” "labor," "delivery," and "birthing center";
ii) "EKG/ECG (Electrocardiogram).” only subcatego-

ries "general classification,” "holter monitor," and "teleme-
tl' ",
(kk) "EEG (Electroencephalogram).” only subcategory

-. "general classification”:

(1) "Gastro-intestinal services,” only subcategory "gen-

eral classification";

(mm) "Treatment/observation room," only subcategories

"general classification,” "treatment room." and "observation
room";

eral classification" and "minor surgery";

(s) "Anesthesia," only subcategories "general classifica-
tion,” "anesthesia incident to radiology.” and "anesthesia
incident to other diagnostic services"”; ‘

(t) "Blood and blood component administration, process-
ing and storage.” only subcategories "general classification”
and "administration (e.g., transfusmns) :

(u) "Other imaging services."” only subcategones gen-

"on

eral classification,” "diagnostic mammography.” "ultra-
sound," and "positron emission tomography";

(v) "Respiratory services." only subcategories "general
classification,""inhalation services" and "hyper baric oxygen

" (nn) "Lithotripsy," only subcategory "general classifica-
tion";
(00) "Inpatient renal dialysis," only subcategories "ge
eral classification,"” "inpatient hemodialysis," "inpatient peri-
toneal (non-CAPD)," "inpatient continuous ambulatory peri-
toneal 'dialysis (CAPD)." and "inpatient continuous cycling
peritoneal dialysis (CCPD)";

(pp) "Acquisition of body components,” only subcatego-

ries"general classification,” "living donor,” and "cadaver
donor";

(qq)_"Miscellaneous dialysis.” only subcategory "ultra

filtration,"” and

therapy";
(w) "Physical therapy.” only subcategories "general clas-

"N

sification,” "visit charge.” "hourly charge,” "group rate.” and
"evaluation or re-evaluation";

(x) "Speech-language pathology.” only subcategories
"general classification,” "visit charge," "hourly charge."
"group rate.” and "evaluation or re-evaluation”;

(y) "Emergency room." only subcategories "general

classification” and "urgent care”;
(z) "Pulmonary function,”
classification";

only subcategory "general

Proposed

(rr) "Other diagnostic services," only subcategories

"peripheral vascularlab,” "electromyelogram,” and_"preg-
nancy test.”
(2) The department covers the following revenue code

subcategories for inpatient hospital services only when the

hospital provider is approved by the department to provide
the specific service(s):

(a) "All inclusive rate,” only subcategory "all-inclusive
room & board plus ancillary";

(b) "Room & board - private,” only subcategory "psychi-

atric";
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(¢) "Room & board - semi-private two." only subcatego- -

ries "psychiatric,” "detoxification," "rehabilitation," and
"other";

(d) "Room & board - semi-private three and four beds."
only subcategories "psychiatric” and "detoxification":

(e) "Room & board - private (deluxe),” only subcategory
"psychiatric”;

(f) "Room & board - ward," only subcategories "general
classification” and "detoxification":

- () "Room & board - other,"” only subcategories "general

classification” and "other";

(h) "Intensive care,” only subcategory "psychiatric”;

(i) "Coronary care.” only subcategory "heart transplant”;
(i) "Operating room services,” only subcategories "organ
transplant-other than kidney" and "kidney transplant";

k) "Occupational therapy,” only subcategories "general
classification," "visit charge." "hourly charge,” "group rate"
and "evaluation or re-evaluation";

(D) "Clinic," only subcategory "chronic pain clinic";

m) "Ambulance,” only subcategory "neonatal ambu-

lance services";

(n) "Psychiatric/psychological treatments,” only subcat-
egory "electroshock treatment"; and

(0) "Psychiatric/psychological services," only subcate-

gory "rehabilitation.”

(3) The department covers revenue code category "occu-
pational therapy.” subcategories "general classification, "visit
charge. "hourly charge."” "group rate,” and "evaluation or re-
evaluation" when:

(a) A client is in an acute PM&R facility;

(b) A client is age twenty or younger; or

(c) The diagnosis code is listed in the medical assistance

administration’s (MAA’s) published billing instructions.

(4) The department does not cover the following revenue
code categories and subcategories for inpatient hospital ser-
vices:

(a) "All inclusive rate." subcategory "all-inclusive room
and board";

"Room & board - private” subcategories "hospice.”
"detoxification," "rehabilitation." and "other":

{c) "Room & board - semi-private two bed." subcategory
"hospice";

(d) "Room & board - semi-private - three and four beds."
subcategories "hospice," "rehabilitation." and "other”;

(e) "Room & board - private (deluxe),”" subcategories
"hospice;""rehabilitation.™ and "other";

(f) "Room & board - ward.” subcategories "medical/sur-
gical/gyn,” "OB." "pediatric" "hospice,” "oncology,” "reha-
bilitation." and "other";

(2) "Room & board - other," subcategories "sterile envi-
ronment,” and "self care";

h) "Nursery.” subcatego

(i) "Leave of absence";
(i) "Subacute Care";

(k) "Intensive care,” subcategory "other intensive care";
1) "Coronary care,” subcatego "

"other coronary care";
(m) "Special charges"; : ‘
{n) "Incremental nursing charge rate";
(o) "All inclusive ancillary";

"other nursery”;
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"Pharmacy,” subcategories "take home drugs."
"experimental drugs." and "other pharmacy";
(q) "IV therapy." subcategory "other IV therapy":

1) "Medical/surgical supplies and devices." subcatego-
ries "take home supplies.” "prosthetic/orthotics devices,"
"oxygen -take home," and "other supplies/devices";

(s) "Oncology." subcategory "other oncology":

(t) "Durable medical equipment (other than renal)":

u) "Laboratory," subcategories "renal patient (home)."

and "other laboratory";
(v) "Laboratory pathological," subcategory "other labo-

ratory - pathological”;

w) "Radiology - diagnostic,” subcategory "other radiol-
ogy - diagnostic";
x) "Radiology - therapeutic," subcategory "other radiol-

ogy - therapeutic";

"Nuclear medicine,” subcatego
medicine";

(z) "CT Scan." subcategory "other CT scan";

aa) "Operating room _services,” subcatego;

operating room services";

(bb) "Anesthesia,” subcategories "acupuncture.” and

"other anesthesia";
(cc) "Blood";

(dd) "Blood and blood component administration, pro-
cessing and storage."” subcategory "other processing and stor-

age ;|

(ee) "Other imaging services,” subcategories "screening
mammography.” and "other imaging services";

(ff) "Respiratory services,"” subcategory “other respira-

tory services";
(gg) "Physical therapy.” subcategory "other physical

therapy";
(hh) "Occupational therapy." subcategory "other occupa-

"other nuclear

"other

~ tional therapy™;

ii) "Speech-language pathology,” subcategory "other

speech-language pathology";
(i) "Emergency room," subcategories "EMTALA emer-

gency medical screening services,” "ER beyond EMTALA

screening,” and "other emergency room";

kk) "Pulmonary function,” subcatego
nary function";
(D "Audiology";

mm) "Cardiology," subcatego

nn) "Ambulatory surgical care," subcatego
ambulatory surgical care";

(00) "Qutpatient services,” subcategory "other outpatient
service";

{pp) "Clinic." subcategories "general classification,"

"dental clinic.” "psychiatric clinic,” "OB-gyn clinic," "pediat-
ric clinic,” "urgent care clinic," "family practice clinic," and
"other clinic"; :

(aq) "Free-standing clinic":

(1) "Osteopathic services";

(ss) "Ambulance,” subcategories "general classifica-
tion,” "supplies.” "medical transport," "heart mobile," "oxy-
gen," "air ambulance," "pharmacy," "telephone transmission

EKG." and "other ambulance”:

(1) "Skilled nursing”;
(uu) "Medical social services":

"other pulmo-

"other cardiology";
"other

Proposed
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(vv) "Home health - home health aide";

(ww) "Home health - other visits”;

(xx) "Home health - units of service";

(vy) "Home health - oxygen";

(zz) "Magnetic resonance technology (MRT)." subcate-
gories "MRA -other” and "other MRT":

(aaa) "Medical" "medical/surgical supplies - extension,"
subcategory "FDA investigational devices";

(bbb) "Home IV therapy services";

{ccc) "Hospice services":

(ddd) "Respite care";

(eee) "Outpatient residence charges";

(fff) "Trauma response";
(ggg) "Cast room," subcategory "other cast room";

hhh) "Recovery room." subcategory "other recove
room";

(iii) "Labor room/delivery." subcategories "circumci-
sion" and "other labor room/delivery";

(i) "EKG/ECG (Electrocardiogram).” subcategory
"other EKG/ECG";

kkk) "EEG (Electroencephalogram).”
"other EEG";

(111} "Gastro-intestinal services," subcategory "other gas-
tro-intestinal";

(mmm) "Treatment/observation _room." subcategory
"other treatment/observation room";

(nnn) "Preventive care services";

(000) "Telemedicine';

(ppp) "Lithotripsy.” subcategory "other lithotripsy";

(ggq) "Inpatient renal dialysis,” subcategory "other inpa-
tient dialysis";

(rm) "Acquisition of body components,” subcategories
"unknown donor." "unsuccessful organ search - donor bank
charges." and "other donor";

(sss) "Hemodialysis - outpatient or home";

(ttt) "Peritoneal dialysis - outpatient or home";

(uuw) _"Continuous ambulatory peritoneal dialysi
(CAPD) - outpatient or home”;

(vvv) "Continuous cvclmg peritoneal dialysis (CCPD) -

outpatient or home";

(www) "Miscellaneous dialysis," subcategories "general
classification," "home dialysis aid visit,” and "other miscella-
neous dialysis";

{(xxx) "Psychlatnc/gsychologlcal treatments.” subcate-
gories "general classification,” "milieu therapy.” "play ther-
apy." "activity therapy." and "other psychiatric/psychological
treatment”; ’ '

(vyy) "Psychiatric/psychological services.” subcatego-
ries "general classification,” "partial hospijtalization - less

"o (LR}

intensive," "partial hospitalization - intensive,” "individual
therapy," "group therapy." "family therapy,” "bio feedback,”
"testing," and "other psychiatric/psychological service";

(zzz) "Other diagnostic services," subcategories "general
classification,” "pap smear," "allergy test," and "other diag-
nostic service";

(aaaa) "Medical rehabilitation day program";

(bbbb) "Other therapeutic services";

(ccce) "Professional fees™;

{(dddd) "Patient convenience items"; and

subcatego:

Proposed
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(eeee) Revenue code categories and subcategories that
are not identified in this section.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 03-15-132
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 22,2003, 3:13 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
10-050.

Title of Rule: Part 3 of 3, chapter 388-550 WA C, Hos-
pital services, amending WAC 388-550-1500 Noncovered
revenue codes.

Purpose: To avoid federal penalties, the department is
amending these rules to be HIPAA-compliant by October 16,
2003.

Statutory Authority for Adoption:
74.04.057, and 74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, and 74.08.090.

Summary: The department is amending the rules to
comply with the requirements of the federal Health Insurance
Portability and Accountability Act of 1996 (HIPAA), Public
Law 104-191. Also, the rules are being revised to ensure the
department’s administrative code reflects current policy and
practice.

Reasons Supporting Proposal: Complies with the
HIPAA requirements and avoids federal penalties by amend-
ing rules to be HIPAA-compliant by October 16, 2003.
Updates rule content to reflect current department policy. '

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: Cynthia Smith,
P.O. Box 45510, Olympia, WA 98504, (360) 725-1839.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Public Law
104-191 (Health Insurance Portablllty and Accountability
Act of 1996).

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rules meet HIPAA-specific standards
that all states must meet in regards to electronic health infor-
mation transactions and the privacy of client health informa-
tion. In addition, the proposed rules update rule content and
create a new section to update revenue code categories and
subcategories and reporting requirements for inpatient and
outpatient claims. Also, the proposed rules clarify that reve-
nue code categories and subcategories are published in the
UB-92 National Uniform Billing Data Element Specifica-
tions Manual and add language to state that MAA requires a

RCW 74.04.050,
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hospital provider to report and biil hospital services under the
appropriate revenue codes published in the UB-92 manual.

The purpose of the rules is to ensure department rules are
HIPAA-compliant by October 16, 2003, and to adopt into
permanent rule clarifying language to reflect current depart-
ment policy and business practices.

The anticipated effects are: (1) The state will meet
HIPAA-specific standards which all states are required to
meet in regards to electronic health information transactions
and the privacy of client health information. (2) MAA rules
will be HIPAA-compliant by October 16, 2003, thereby
avoiding federal penalties. (3) MAA’s revenue code catego-
ries and subcategories and reporting requirements for inpa-
tient and outpatient claims will be updated.

Proposal Changes the Following Existing Rules: The
department is amending language to comply with HIPAA
requirements. In addition, the department has added lan-
guage to clarify that revenue code categories and subcatego-
ries are published in the UB-92 National Uniform Billing
Data Element Specifications Manual. The new rules also add
language regarding MAA reporting and billing requirements
for hospital services under the appropriate revenue codes
published in the UB-92 manual.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Small businesses are
not affected by these rule changes.

RCW 34.05.328 applies to this rule adoption. The rules
meet the definition of a "significant legislative rule.” The
department has prepared a cost benefit analysis (CBA) memo
regarding these rule changes. A copy of the memo can be
obtained from Cynthia Smith, Division of Business and
Finance, Medical Assistance Administration, Department of
Social and Health Services, P.O. Box 45510, Olympia, WA
98504-5510, phone (360) 725-1839, e-mail smithch
@dshs.wa.gov.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov by 5:00 p.m., August 26,
2003.

Date of Intended Adoption: Not sooner than August 27,
2003.

July 17, 2003
Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 98-01-124,
filed 12/18/97, effective 1/18/98)

WAC 388-550-1500 Covered and noncovered reve-

nue ((eedes)) code categories and subcategories for outpa-
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tient hospital services. (1) ((Revenue-codesubeategeries

(E)"'F ‘I "E 'I; E l
{d)y—Otherelinie-")) The department covers the follow-

ing revenue code categories and subcategories for outpatient
hospital services when the hospital provider accurately bills
(see subsection (2) of this section for revenue code subcate-
gories covered only when the department approves the hospi-
tal provider to provide the specific servige(s)):

Proposed
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(a) "Pharmacy.” only subcategories "general classifica-

"o

tion," "generic drugs.” "nongeneric drugs,” "drugs incident to
other diagnostic services,” "drugs incident to radiology."
"nonprescription,” and "IV solutions”;

(b) "IV therapy." only subcategories "general classifica-
tion,” "infusion pump," "IV therapy/pharmacy services.” "IV

therapy/drug/supply delivery,” and "IV therapy/supplies”;

(c) "Medical/surgical supplies and devices," only subcat-

egories "general classification,” "nonsterile supply.” "sterile

supply.” "pacemaker,"” "intraocular lens." and "other
implant";

(d) "Oncology,” only subcategory "general classifica-
tion";

(e) "Laboratory." only subcategories "general classifica-
tion," "chemistry," "immunology," "renal patient (home),"

"nonroutine dialysis." "hematology," "bacteriology and

microbiology," and "urology”;
(D) "Laboratory pathological." only subcategories "gen-

eral classification,” "cytology." "histology." and "biopsy”;
() "Radiology - diagnostic,” only subcategories "gen-

won "ot

eral classification,” "angiocardiography,” "arthrography."
"arteriography.” and_"chest x-ray";
(h) "Radiology - therapeutic.” only subcategories "gen-

"o

eral classification,” "chemotherapy - injected.” "chemother-
apy - oral.” "radiation therapy." and "chemotherapy - IV";

(i) "Nuclear medicine." only subcategories "general clas-

sification,” "diagnostic." and "therapeutic";

(j) "CT Scan," only subcategories "general classifica-
tion," "head scan,” and "body scan";

(k) "Operating room services." only subcategories "gen-
eral classification” and "minor surgery”;

(1) "Anesthesia,"” only subcategories "general classifica-
tion,” "anesthesia incident to radiology." and "anesthesia

incident to other diagnostic services";
(m) "Blood and blood component administration, pro-

cessing and storage.” only subcategories "general classifica-

tion" and "administration (e.g., transfusions)";

(n) "Other imaging." only subcategories "general classi-
fication,” "diagnostic mammography,” "ultrasound.” "screen-
ing mammography.” and "positron emission tomography";

{0) "Respiratory services." only subcategories "general
classification," "inhalation services,” and "hyper baric oxy-
gen therapy"”;

(p) "Physical therapy.” only subcategories "general clas-
sification,"” "visit charge,” "hourly charge.” "group rate,” and

evaluation or re-evaluation”;

(q) "Occupational therapy." only subcategories "general

classification,” "visit charge." "hourly charge." "group rate,”

and "evaluation or re-evaluation"”;

(1) "Speech-langnage pathology.” only subcategories
"oeneral classification,” "visit charge," "hourly charge.”
"oroup rate.” and "evaluation or re-evaluation";

(s) "Emergency room." only subcategories "general clas-

sification" and "urgent care”;
(t)_"Pulmonary function,” only subcategory "general
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(w) "Ambulatory surgical care,” only subcategory "gen-
eral classification”;

(x)_"Outpatient services," only subcategory "general
classification”;

(y) "Magnetic resonance technology (MRT)," only sub-
categories "general classification,” "MRI - brain (including
brainstem),” "MRI - spinal cord (including spine).” "MRI -
other.” "MRA - head and neck."” and "MRA - lower extremi-
ties";

(z) "Medical/surgical supplies - extension,” only subcat-

"

egories "supplies incident to radiology.” "supplies incident to

other diagnostic services," and "surgical dressings";

(aa) "Pharmacy - extension," only subcategories "single
source drug.” "multiple source drug," "restrictive prescrip-
tion." "erythropoietin (EPQ) less than ten thousand units."
"erythropoietin (EPO) ten thousand or more units.” "drugs
requiring detailed coding,” and "self-administrable drugs";

(bb) "Cast room." only subcategory "general classifica-

(cc) "Recovery room," only subcategory "general classi-
fication"; ) '

(dd) "Labor room/delivery." only subcategories "general
classification,” "labor,” "delivery,"” and "birthing center”;

(ee) "EKG/ECG (Electrocardiogram).” only subcatego-
ries "general classification,” "holter monitor,” and "teleme-
(fH) "EEG (Electroencephalogram).” only subcategory

"general classification’;
(gg) "Gastro-intestinal services," only subcategory "gen-

eral classification”;

(hh) "Treatment/observation room," only subcategories

[ "o

"general classification,” "treatment room,"” and "observation
room";

(ii) "Lithotripsy.” only subcategory "general classifica-
tion";

(ij) "Acquisition of body components.” only subcatego-
ries "general classification,” "living donor," and "cadaver
donor”;

(kk) "Hemodialysis - outpatient or home," only subcate-
gory "general classification”;

(1) "Peritoneal dialysis - outpatient or home." only sub-
category "general classification”; ,

(mm) "Continuous ambulatory peritoneal dialysis
(CAPD) - outpatient or home."” only subcategory "general

classification";

(nn) "Continuous cycling peritoneal dialysis (CCPD) -
outpatient or home." only subcategory "general classifica-
tion";

(00) "Miscellaneous dialysis.” only subcategories "gen-
eral classification,” and "ultra filtration";

(pp) "Psychiatric/psychological treatments,” only sub-

category "electroshock treatment”; and
(qq) "Other diagnostic_services,” only subcategories

"peripheral vascular lab." "electromyelogram,” "pap smear,"”

classification”;
(u) "Audiology.” only subcategories "general classifica-

tion,"” "diagnostic,” and "treatment";
(v) "Cardiology." only subcategories "general classifica-

tion,” "cardiac cath lab." "stress test.” and "echocardiology";

"allergy test,” and "pregnancy test.”
(2) The department covers the following revenue code

subcategories only when the outpatient hospital provider is

approved by the department to provide the specific ser-
vice(s):

Proposed
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(a) "Clinic,” subcategories "general classification,” "den-

tal clinic.” and "other clinic"; and
(b) "Other therapeutic services - extension,” subcatego-

ries "education/training” and "other therapeutic service."

(3) The department does not cover the following revenue
code categories and subcategories for outpatient hospital ser-
vices:

(a) "All inclusive rate";

(b) "Room & board - private";

(c) "Room & board - semi-private two bed”;

(d) "Room & board - semi-private three and four beds":

(e) "Room & board - private (deluxe)"”;

(f) "Room & board - ward";

(g) "Room & board - other”;

(h) "Nursery";

(i) "Leave of absence";

(j) "Subacute care";

(k) "Intensive care";

(1) "Coronary care";

(m) "Special charges";

(n) "Incremental nursing charge rate";

(o) "All inclusive ancillary";

(p) "Pharmacy,” subcategories "take home drugs.”
"experimental drugs,” and "other pharmacy";

"IV therapy," subcategory "other IV therapy”:

(1) "Medical/surgical supplies and devices," subcatego-
ries "take home supplies.” "prosthetic/orthotic devices."”
"oxygen- take home."” and "other supplies/devices";

s) "Oncology." subcategory "other oncology":
(t) "Durable medical equipment (other than renal)";

u) "Laboratory," subcategory "other laboratory":

v) "Laboratory pathological.” subcategory "other labo-

ratory pathological";
(w) "Radiology - diagnostic," subcategory "other radiol-
ogy -diagnostic";
(x) "Radiology - therapeutic." subcategory "other radiol-
ogy -therapeutic";
"Nuclear _medicine," subcatego
medicine";
(z) "CT Scan,” subcategory "other CT scan”;
aa) "Operating room_services,” subcategories "organ
transplant - other than kidney,” "kidney transplant,” and
"other operating room services":

(bb) "Anesthesja.” subcategories "acupuncture” and

"other anesthesia”;
{cc) "Blood";

(dd) "Blood and blood_component administration, pro-
cessing and storage," subcategory "other processing and stor-

(ee) "Other imaging,” subcategory "other imaging ser-

vice";

"other nuclear

"Respiratory services,” subcategory "other respira-

tory services";
(gg) "Physical therapy services." subcategory "other

physical therapy":

(hh) "Occupational _therapy services," subcategory
"other occupational therapy";

(ii) "Speech-language pathology,.” subcategory "other
speech-language pathology":
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(i) "Emergency room," subcategories "EMTAILA emer-
gency medical screening services,” "ER beyond EMTALA
screening” and "other emergency room";

kk) "Pulmon function.” subcategory "other pulmo-
nary function";

1) "Audiology." subcategory "other audiology":

mm) "Cardiology." subcategory "other cardiology":

nn) "Ambulatory surgical care,” subcategory "other
ambulatory surgical care”;
00) "Outpatient Services." subcategory "other outpa-

tient service";
"Clinic," subcategories "chronic pain center.” "psy-

chiatric clinic,” "OB-GYN clinic,” "pediatric clinic," "urgent
care clinic,” and "family practice clinic";

(qq) "Free-standing clinic";

(mr) "Osteopathic services";

(ss) "Ambulance";

(tt) "Skilled nursing";

(uu) "Medical social services";

(vv) "Home health - home health aide";

(ww) "Home health - other visits";

(xx) "Home health - units of service";

(vy) "Home health - oxygen";

(zz) "Magnetic resonance technology(MRT)." subcate-
gories "MRA - other" and "other MRT"; '

(aaa) "Medical/surgical supplies - extension," only sub-
category "FDA investigational devices";

(bbb) "Home IV therapy services":

{cce) "Hospice services”:

(ddd) "Respite care";

(eee) "Outpatient special residence charges”;

(fff) "Trauma response";

"Cast room," subcategory "other cast room":

(hhh) "Recovery room." subcategory "other recovery

I mn_

iii) "Labor room/delivery.” subcategories "circumci-

sion" and "other labor room/delivery";

(ii)__"EKG/ECG (Electrocardiogram).” subcategory

"other EKG/ECG";

(kkk) "EEG (Electroencephalogram).” subcategory

"other EEG";
(i) "Gastro-intestinal services," subcategory "other gas-
tro-intestinal";
mmm)__"Treatment/observation _room."
"other treatment/observation room";

(nnn) "Preventive care services";
{000) "Telemedicine";

"Lithotripsy." subcatego
(qaq) "Inpatient renal dialysis";
(rrr) "Acquisition of body components,” subcategories
"unknown donor," "unsuccessful organ search - donor bank
charges." and "other donor";

(sss) "Hemodialysis - outpatient or home," subcategories
"hemodialysis/composite or other rate,” "home supplies,"”
"home equipment,” "maintenance one hundred percent.”
"support services," and "other outpatient hemodialysis";

(ttt) "Peritoneal dialysis - outpatient or home," subcate-
gories "peritoneal/composite or other rate.” "home supplies.”
"home equipment.” "maintenance one hundred percent"
“support services,” and "other outpatient peritoneal dialysis";

Proposed
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(uuu) "Continuous _ambulatory peritoneal dialysis
{CAPD) - outpatient or home," subcategories "CAPD/com-
posite or other rate,” "home supplies,” "home equipment,”

"maintenance one hundred percent” "support services,” and
"other outpatient CAPD";

(vvv) "Continuous cycling peritoneal dialysis (CCPD) -
outpatient or home." subcategories "CCPD/composite or
other rate.” "home supplies.” "home equipment,” "mainte-
nance one hundred percent. "support services,” and "other

outpatient CCPD";

(www) "Miscellaneous dialysis.” subcategories "home
dialysis aid visit" and "other miscellaneous dialysis";

(xxx) "Psychiatric/psychological treatments,” subcate-

non

gories "general classification,” "milieu therapy,” "play ther-

apy.” "activity therapy," and "other psychiatric/psychological
treatment" ;

(yyy) "Psychiatric/psychological services";

(zzz) "Other diagnostic services," subcategories "general

classification" and "other diagnostic services";
(aaaa) "Medical rehabilitation day program”;

(bbbb) "Other therapeutic services - extension," subcate-

"o non

gories "general classification.” "recreational therapy.” "car-
"on

diac rehabilitation,” "drug rehabilitation," "alcohol rehabili-
tation," "complex medical equipment - routine,” "complex

medical equipment - ancillary, athletic training," and "kine-

siotherapy”;
(ccce) "Professional fees":

(dddd) "Patient convenience items": and

(ecee) Revenue code categories and subcategories that

are not identified in this section.

WSR 03-15-138
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 23, 2003, 8:10 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
08-086 and 03-12-054.

Title of Rule: Part 4 of 4, chapter 388-535 WAC, Den-
tal services, new sections WAC 388-535-1270 Dental-
related services requiring prior authorization—Adults, 388-
535-1280 Obtaining prior authorization for dental-related
services—Adults and 388-535-1290 Dentures and partial
dentures for adults; amending WAC 388-535-1350 Payment
methodology for dental-related services, 388-535-1400 Pay-
ment for dental-related services and 388-535-1450 Payment
for denture laboratory services; and repealing WAC 388-535-
1120 Coverage limits for dental-related services provided
under state-only funded programs.

Purpose: To avoid federal penalties, the department is
amending these rules to be HIPAA-compliant (P.L. 104-191)
by October 16, 2003. To comply with requirements of the
2003-2005 State Omnibus Operating Budget (ESSB 5404),
the department is incorporating into rule the 25% reduction in
adult dental benefits.

Proposed
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Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.08.090, and 74.09.530.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, 74.08.090, and 74.09.530; ESSB 5404 (chapter 25,
Laws of 2003 1st sp.s.). ‘

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)

" 725-1342; Implementation and Enforcement: Gini Egan,

P.O. Box 45506, Olympia, WA 98504, (360) 725-1580.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Public Law
104-191 (Health Insurance Portability and Accountability
Act of 1996).

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

The purpose is to meet federal and state requirements, to
incorporate rule changes to reflect the 25% reduction in den-
tal-[related] services for adults, and to incorporate changes
required by HIPAA.

The anticipated effect is compliance with federal and
state requirements and easier to understand rules.

Proposal Changes the Following Existing Rules: Pro-
posal incorporates state legislative changes in adult dental-
related services and the changes required by HIPAA. The
rules change and add to existing definitions, amend sections
in and add new sections to chapter 388-535 WAC. WAC
388-535-1120 will be repealed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules, and, to the best of the depart-
ment's knowledge, the rule will not place more than a minor
economic impact on small businesses.

RCW 34.05.328 applies to this rule adoption. The
department has determined that the proposed rule meets the
definition of a "significant legislative rule.” The department
has analyzed the proposed amendments and concludes that

the probable benefits are greater than the probable costs and

has prepared a cost benefit analysis (CBA) memo regarding
these rule changes. A copy of the CBA memo is available
from Gini Egan, Division of Medical Management, Medical
Assistance Administration, Department of Social and Health
Services, P.O. Box 45506, Olympia, WA 98504-5506, phone
(360) 725-1580.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 22, 3003
{2003], phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernanaax @dshs.wa.gov [fernaax @dshs.wa.gov].

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov by 5:00 p.m., August 26,
2003.
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Date of Intended Adoption: Not sooner than August 27,
2003.

July 17, 2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

~ NEW SECTION

WAC 388-535-1270 Dental-related services requir-
ing prior authorization—Adults. The following dental-
related services for adults require prior authorization:

(1) Nonemergent inpatient hospital dental admissions as
described under WAC 388-535-1100 (2)(o) and 388-550-
1100(1); »

(2) Dentures and partial dentures-as described in WAC
388-550-1290;

(3) Fluoride treatment (gel or varnish) for clients age
nineteen through sixty-four who are diagnosed with xerosto-
mia; and

(4) Selected procedures identified by the medical assis-
tance administration (MAA) and published in its current den-
tal billing instructions.

(5) See WAC 388-535-1280 for obtaining prior authori-
zation for dental-related services for adults.

NEW SECTION

WAC 388-535-1280 Obtaining prior authorization
for dental-related services—Adults. When the medical
assistance administration (MAA) authorizes dental-related
services for adults, that authorization indicates only that the
specific service is medically necessary; it is not a guarantee
of payment. The client must be eligible for covered services
at the time those services are provided.

(1) MAA requires a dental provider who is requesting
prior authorization to submit sufficient objective clinical
information to establish medical necessity. The request must
be submitted in writing on an American Dental Association
(ADA) claim form, which may be obtained by writing to the
American Dental Association, 211 East Chicago Avenue,
Chicago, Illinois 60611. The request must include at least all
of the following:

(a) The client’s patient identification code (PIC);

(b) The client’s name and address;

(c) The provider’s name and address;

(d) The provider’s telephone and fax number (including
area code);

(e) The provider’s MAA-assigned seven-digit provider
number;

(f) The physiological description of the disease, injury,
impairment, or other ailment;

(g) The most recent and relevant radiographs that are
identified with client name, provider name, and date the
radiograph was taken;

' (h) The treatment plan;

(i) Periodontal charting and diagnosis;

(j) Study model, if requested; and

(k) Photographs, if requested.
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(2) MAA considers requests for services according to
WAC 388-535-1270.

(3) MAA denies a request for dental services when the
requested service is:

(a) Not listed in chapter 388-535 WAC as a covered ser-

vice;

(b) Not medically necessary;

(c) A service, procedure, treatment, device, drug, or
application of associated service that the department or the
Centers for Medicare and Medicaid Services (CMS) consider
investigative or experimental on the date the service is pro-
vided; or

(d) Covered under another department program or by an
agency outside the department.

(4) MAA may require second opinions and/or consulta-
tions before authorizing any procedure.

(5) Authorization is valid only if the client is eligible for
covered services on the date of service.

NEW SECTION

WAC 388-535-1290 Dentures and partial dentures
for adults. (1) The medical assistance administration (MAA)
requires prior authorization for the dentures, replacement
dentures, partial dentures, and replacement partial dentures
that are described in this section.

(2) Subject to the criteria in this section and other appli-
cable WAC, MAA covers the following for eligible adults:

(a) Dentures, subject to the following limitations:

(i) Only one complete maxillary denture and one com-
plete mandibular denture allowed per client in a ten-year
period, when constructed after the client has been without
teeth for a period of time; or

(ii) Only one immediate maxillary denture and one
immediate mandibular denture allowed per client, per life-
time, and only when constructed prior to the removal of the
client’s teeth.

(b) Replacement dentures, subject to the following limi-
tations:

(i) Only one replacement of a complete maxillary den-
ture and one replacement of a complete mandibular denture
allowed per client in a ten-year period; and

(ii) Allowed only when the applicable criteria in subsec-
tion (5) of this section are met.

(c) Partial dentures, subject to the following limitations:

(i) Only one maxillary partial denture (resin) and one
mandibular partial denture (resin) to replace one, two, or
three missing anterior teeth per arch, allowed per client in a
ten-year period; or

(ii) Only one maxillary partial denture (cast metal frame-
work) and one mandibular partial denture (cast metal frame-
work) allowed per client in a ten-year period to replace:

(A) Any combination of at least six anterior and poste-
rior missing teeth per arch, excluding wisdom teeth; or

(B) At least four anterior missing teeth per arch.

(d) Replacement partial dentures, subject to the follow-
ing limitations:

(1) Only one replacement of a maxillary partial denture
(cast metal framework) and a mandibular partial denture (cast
metal framework) allowed per client in a ten-year period; and

Proposed
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(ii) Allowed only when the applicable criteria in subsec-
tion (5) of this section are met.

(3) Dentures must be of an acceptable structure and qual-
ity to meet the standard of care.

(4) MAA covers complete denture and partial denture
relines only once in a five-year period.

(5) In addition to the prior authorization requirement and
other limitations in this section, all replacement dentures and
partial dentures are allowed once in a ten-year period and
must:

(a) Replace a complete maxillary denture, a complete
mandibular denture, a maxillary partial denture (cast metal
framework) or a mandibular partial denture (cast metal
framework) (see subsection (2) of this section);

(b) Replace dentures or partial dentures that are no
longer serviceable and are unable to be relined;

(c) Replace dentures or partial dentures that are damaged
beyond repair;

(d) Replace dentures or partial dentures that a client has
been able to wear successfully; and

(e) Be medically necessary, as defined in WAC 388-500-
0005.

(6) For billing purposes, a provider must:

(a) Use the delivery date as the service date for the den-
tures and partial dentures; and

(b) Use the impression date as the service date for den-
tures and partial dentures only when:

(i) Related dental services, including laboratory services,
were provided during a client’s eligible period; and

(ii) The client is not eligible at the time of delivery; or

(iii) The client does not return to obtain the dentures or

partial dentures.

(7) A provider must retain in a client’s record:

(a) Written laboratory prescriptions;

(b) Receipts for laboratory fees;

(c) Charts of missing teeth for partial dentures; and

(d) Documentation that justifies the placement or
replacement of dentures or partial dentures.

(8) MAA does not pay separately for laboratory and pro-
fessional fees for dentures and partial dentures. However,
MAA may partially reimburse for these fees when the pro-
vider obtains prior authorization and the client:

(a) Dies;

(b) Moves from the state;

(c) Cannot be located; or

(d) Does not participate in completing the dentures.

(9) MAA does not pay separately for relines that are
done within six months of the seat date. These procedures are
included in the reimbursement for the dentures and partial
dentures.

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1350 Payment methodology for den-
tal-related services. The medical assistance administration
(MAA) uses the description of dental services described in
the American Dental Association’s Current Dental Terminol-

ogy((-third-edition(CDT-3})), and the American Medical

Association’s Physician’s Current ((Preeedure)) Procedural
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Terminology ((2602)) (CPT ((2002))). ((MAA-uses-state-

trademark-of the-AmericanMedical Asseeiation)))

(1) For covered dental-related services provided to eligi-
ble clients, MAA pays dentists and ((related)) other eligible
providers on a fee-for-service or contractual basis, subject to
the exceptions and restrictions listed under WAC 388-535-
1100 and 388-535-1400.

(2) MAA sets maximum allowable fees for dental ser-
vices provided to children as follows:

(a) MAA’s historical reimbursement rates for various
procedures are compared to usual and customary charges.

(b) MAA consults with representatives of the provider
community to identify program areas and concerns that need
to be addressed. .

(c) MAA consults with dental experts and public health
professionals to identify and prioritize dental services and
procedures for their effectiveness in improving or promoting
children’s dental health.

(d) Legislatively authorized vendor rate increases and/or
earmarked appropriations for children’s dental services are
allocated to specific procedures based on the priorities identi-
fied in (c) of this subsection and considerations of access to

" services.

(e) Larger percentage increases may be given to those
procedures which have been identified as most effective in
improving or promoting children’s dental health.

(f) Budget-neutral rate adjustments are made as appro-
priate based on the department’s evaluation of utilization
trends, effectiveness of interventions, and access issues.

(3) MAA reimburses dental general anesthesia services
for eligible clients on the basis of base anesthesia units plus
time. Payment for dental general anesthesia is calculated as
follows:

(a) Dental procedures are assigned an anesthesia base
unit of five; ‘

(b) Fifteen minutes constitute one unit of time. When a
dental procedure requiring dental general anesthesia results
in multiple time units and a remainder (less than fifteen min-
utes), the remainder or fraction is considered as one time unit;

(c) Time units are added to the anesthesia base unit of
five and multiplied by the anesthesia conversion factor;

(d) The formula for determining payment for dental gen-
eral anesthesia is: (5.0 base anesthesia units + time units) x
conversion factor = payment.

(4) When billing for anesthesia, the provider must show
the actual beginning and ending times on the claim. Anesthe-
sia time begins when the provider starts to physically prepare
the client for the induction of anesthesia in the operating
room area (or its equivalent), and ends when the provider is
no longer in constant attendance (i.e., when the client can be
safety placed under post-operative supervision).

) MAA ((ma-y—pay—&nesﬁhes*elegts&-fer—geneml—den&a*

fee-for-that-serviee)) pays eligible providers listed in WAC
388-535-1070 for conscious sedation with parenteral and
multiple oral agents. or for general anesthesia when the pro-
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vider meets the criteria in this chapter and other applicable
WAC.

(6) Dental hygienists who have a contract with MAA are
paid at the same rate as dentists who have a contract with
MAA, for services allowed under The Dental Hygienist Prac-
tice Act((--which-is-available-from-the-department-of-health;
OlymptaWashington)).

(7) Licensed denturists who have a contract with MAA
are paid at the same rate as dentists who have a contract with
MAA, for providing dentures and partials.

(8) MAA makes fee schedule changes whenever the leg-
islature authorizes vendor rate increases or decreases.

(9) MAA may adjust maximum allowable fees to reflect
changes in services or procedure code descriptions.

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1400 Payment for dental-related ser-
vices. (1) The medical assistance administration (MAA) con-
siders that a provider who furnishes covered dental services
to an eligible client has accepted MAA’s rules and fees.

(2) Participating providers must bill MAA their usual
and customary fees.

(3) Payment for dental services is based on MAA’s
schedule of maximum allowances. Fees listed in the MAA
fee schedule are the maximum allowable fees.

(4) MAA pays the provider the lesser of the billed charge
(usual and customary fee) or MAA’s maximum allowable
fee.

(5) MAA pays "by report” on a case-by-case basis, for a
covered service that does not have a set fee.

(6) Participating providers must bill a client according to
WAC 388-502-0160, unless otherwise specified in this chap-
ter.

(1) If the client’s eligibility for dental services ends
before the conclusion of the dental treatment, payment for
any remaining treatment is the client’s responsibility. The

exception to this is dentures and ((partials—es-stated)) partial
dentures as described in WAC 388-535-1240 and 388-535-

1290.

AMENDATORY SECTION (Amending WSR 02-13-074,
filed 6/14/02, effective 7/15/02)

WAC 388-535-1450 Payment for denture laboratory
services. The medical assistance administration (MAA) does
not directly reimburse denture laboratories. MAA’s reim-
bursement for complete dentures, ((parttals)) immediate den-
tures. partial dentures, and overdentures includes laboratory
fees. The provider is responsible to pay a denture laboratory
for services furnished ((te)) at the request of the provider.
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REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-535-1120 Coverage limits for dental-
related services provided
under state-only funded pro-

grams.

WSR 03-15-139
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed July 23, 2003, 8:51 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
12-020.

Title of Rule: WAC 16-54-155 Exotic Newcastle Dis-
ease (END) quarantine.

Purpose: To prevent the introduction or spread of Exotic
Newcastle Disease (END) into Washington state.

Statutory Authority for Adoption: Chapter 16.36 RCW.

Statute Being Implemented: RCW 16.36.010 - [16.36.]-
100.

Summary: The virus that causes the disease is highly
contagious and is readily spread by contact with infected
birds and material contaminated with the causative virus.

Reasons Supporting Proposal: The disease was first
diagnosed in backyard poultry in California on October 1,
2002. An emergency rule was implemented to prevent the
spread to Washington state. The rule is necessary to carry out
the director’s duties to protect the avian health/public health
in the state.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dr. Kathy Connell, 1111
Washington Street, Olympia, WA 98504-2577, (360) 902-
1878.

Name of Proponent: USDA-APHIS, VS, poultry pro-
ducers, pet stores that sell psittacine birds, private psittacine
bird raisers, private, public and governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: USDA-APHIS, VS has a general agreement that
delineates each agency’s responsibilities. RCW 16.36.100
authorizes the director of the Washington State Department
of Agriculture (WSDA) to cooperate with agencies of Wash-
ington, other states and the federal government.

Rule is necessary because of federal law, 9 C.F.R. 71.2
and 71.3.

Explanation of Rule, its Purpose, and Anticipated
Effects: To prevent the introduction or spread of Exotic
Newcastle Disease (END) into Washington state. The virus
that causes the disease is highly contagious and is readily
spread by contact with infected birds or materials contami-
nated with the causative virus. It was first diagnosed in back-
yard poultry in California on October 1, 2002. Control
efforts have not yet been successful in eliminating the disease
in the quarantined areas. The desired outcome is to make it a
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permanent rule instead of implementing an emergency rule
every time there is an outbreak in the United States.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule does not result
in any significant inequities or disproportionate impacts. The
benefits to the general population is maintaining good animal
disease control and public health.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. WSDA is not a listed agency in section
201.

Hearing Location: Natural Resources Building, First
Floor Cafeteria Conference Room, 1111 Washington Street,
Olympia, WA 98504-2577, on August 26, 2003, at 2:00 p.m.

Assistance for Persons with Disabilities: Contact Laurie
Crose by August 25, 2003, TDD (360) 902-1996.

Submit Written Comments to: Dr. Kathy Connell, Act-
ing State Veterinarian, Food Safety, Animal Health and Con-
sumer Services, P.O. Box 42577, Olympia, WA 98504-2577,
e-mail kconnell @agr.wa.gov, fax (360) 902-2087, by August
25, 2003.

Date of Intended Adoption: August 29, 2003.

July 8, 2003
Kathy Kravit-Smith
Assistant Director

NEW SECTION

WAC 16-54-155 Exotic Newcastle Disease (END)
quarantine. This section applies to all avian species and
commercial traffic originating from END quarantine areas in
the United States and to bird exhibits, shows, auctions, public
displays and competitions held in Washington state.

(1) Areas under quarantine. The areas under quarantine
include all counties and portions of counties declared to be
under quarantine for END by the U.S. Department of Agri-
culture (USDA), Animal and Plant Health Inspection Ser-
vice.

(2) Items under restriction. Birds, poultry, poultry prod-
ucts, poultry waste, vehicles, equipment and materials that
could transmit END. Included in the restriction are vehicles
that make deliveries of live birds into the quarantine zone and
return to Washington state.

(3) No live or dead bird of any type, including poultry,
poultry product, material or poultry waste, that could transmit
END may be moved into Washington state from the area
under quarantine. An exemption is made for eggs that have
met the requirements of 9 CFR 82.8, including washing, san-
itizing and packing in new material.

(4) No equipment used for the processing of eggs or for
the housing, feeding, watering, entertaining, or otherwise car-
ing for birds of any type may be moved into Washington state
from the area under quarantine unless accompanied by a cer-
tificate signed by an official of the USDA or the California
department of food and agriculture stating the equipment has
been cleaned and disinfected according to a protocol estab-
lished by the USDA.

(5) The driver of a commercial vehicle originating from
the area under quarantine who is transporting feed or eggs
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must provide proof, if asked by an agriculture inspector, of
the cleaning and disinfection of the vehicle, trailer, and pack-
ing material performed immediately prior to the loading of
the vehicle. This proof must be provided in writing and dem-
onstrate that the cleaning and disinfection was performed
according to the protocol established by the USDA.

(6) A driver of a vehicle of any type transporting a bird
must provide, if asked by any agriculture inspector, an origi-
nal health certificate issued by an accredited veterinarian
within thirty days prior to entry stating the birds are healthy
and do not originate from a quarantined area. Photocopies of
health certificates must have an original veterinarian signa-
ture. National Poultry Improvement Plan (NPIP) forms for
movement of poultry may be used by members of NPIP with
the certification that the shipment did not originate from a
quarantined area.

(7) A promoter of an event in Washington state, such as
an exhibit, show, auction, competition, or other public dis-
play of birds of any type shall immediately inform the state
veterinarian by mail, facsimile, or electronic mail of a sched-
uled event. The notification shall include the contact name,
mailing address, physical address of the event, and daytime
telephone number.

(8) A promoter of an event in Washington state, such as
an exhibit, show, auction, competition, or other public dis-
play of birds of any type, shall inform the event exhibitors
and vendors in writing of this WAC, the current quarantine
for END, and the risk of introducing END into Washington
state. The promoter also shall require each event exhibitor
and vendor to attest in writing that they are not in violation of
this WAC. The signed document shall be forwarded to the
state veterinarian within one week of the conclusion of the
event.

WSR 03-15-141
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed July 23, 2003, 9:52 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
09-017.

Title of Rule: Chapter 246-562 WAC, Physician visa
waivers.

Purpose: Chapter 246-562 WAC, Physician visa waiv-
ers, outlines the requirements for application and participa-
tion in the state physician visa waiver program.

Statutory Authority for Adoption: Chapter 70.185
RCW.

Statute Being Implemented: Chapter 70.185 RCW.

Summary: Federal legislation passed in November 2002
increasing the number of available waivers from twenty to
thirty per year. The proposed amendments add eligible phy-
sician specialties, make vacant waivers available to both pri-
mary care and specialist physicians on June I of each year,
clarification of recruitment documentation and general clean
up of the language in this chapter.
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Reasons Supporting Proposal: The proposed amend-
ments are in response to the constituent input regarding the
types of specialist physicians to be added to the eligible list of
specialists as well as opening up waivers that remain avail-
able on June 1 of each year to both primary care and specialist
physicians.

Name of Agency Personnel Responsible for Drafting
and Implementation: Jennell Prentice, Olympia, Washing-
ton, (360) 236-2814; and Enforcement: Kristina Sparks,
Olympia, Washington, (360) 236-2800.

Name of Proponent: Department of Health, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: In response to community input, the department is
proposing the following specialists be added. to the eligible
list of specialties: Anesthesiology, otolaryngology (ENT),
and urology. Many communities have struggled to attract
United States physicians to their locations and would like to
hire foreign medical graduates if they are able. Adding these
specialties to the list will provide another recruitment oppor-
tunity for struggling medical communities.

The department allocates 25% of the thirty total waivers
to specialists. This breaks out to be eight specialists and
twenty-two primary care physicians. In the past when the
program only had twenty total waivers, the specialist waivers
were filled immediately and the primary care waivers went
unused. The department has proposed language that will
allow any unfilled waivers on June 1 of each year to be avail-
able to either primary care or specialists. This change should
allow plenty of time for communities placing primary care
physicians to submit their applications as well as assuring
that the waivers are filled each year.

Existing language in WAC 246-562-060 requires
employers who are not publicly funded providers to notify
publicly funded providers of their intent to hire a J-1 physi-
cian. The proposed language adds the requirement for appli-
cants hiring specialists to notify publicly funded providers of
J-1 physician’s employment start date within thirty days of
the physician’s start date. This provides the publicly funded
providers with notice that there is a specialist physician in
town accepting Medicaid and Medicare patients, and who has
a sliding fee schedule.

There are amendments for clarity throughout the chapter
as well.

Proposal Changes the Following Existing Rules: Many
of the amendments that are not described above are for the
clarification or correction of outdated references.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the amend-

ments to chapter 246-562 WAC do not impose more than a -

minor cost on the affected industry, pursuant to RCW
19.85.030.

RCW 34.05.328 does not apply to this rule adoption.
The amendments to this chapter are primarily clarifying and
corrective in nature. The nonhousekeeping amendments
expand the program to increase eligibility, change procedures
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for application timing and change the procedure for notifica-
tion.

Hearing Location: Department of Health, Point Plaza
East, 310 Israel Road S.E., Olympia, WA 98501, on August
26, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Nicole
McAllister by August 13, 2003, TDD (800) 833-6388 or
(360) 236-2800.

Submit Written Comments to: Jennell Prentice, Office
of Community and Rural Health, P.O. Box 47834, Olympia,
WA 98504-7834, fax (360) 664-9273, by August 26, 2003.

Date of Intended Adoption: August 27, 2003.

July 22,2003
Mary C. Selecky
Secretary

AMENDATORY SECTION (Amending WSR 00-15-082,
filed 7/19/00, effective 8/19/00)

WAC 246-562-010 Definitions. The following defini-
tions shall apply in the interpretation and implementation of
these rules.

(1) "Applicant” means a health care facility that seeks to
employ a physician and is requesting state sponsorship or
concurrence of a visa waiver.

(2) "Department” means the department of health.

(3) "Board eligible" means having satisfied the require-
ments necessary to sit for board examinations.

(49) "Employment contract” means a legally binding
agreement between the applicant and the physician named in
the visa waiver application which contains all terms and con-
ditions of employment, including, but not limited to, the sal-
ary, benefits, length of employment and any other consider-
ation owing under the agreement.

(5) "Health care facility" means an entity with an active
Washington state business license doing business or propos-
ing to do business in the practice location where the physician
would be employed, whose stated purposes include the deliv-
ery of medical care.

(6) "Health professional shortage area" (HPSA) means
an area federally designated as having a shortage of primary
care physicians or mental health care.

(7) "Low income" means that a family’s total household

income is less than two hundred percent of the federal pov-
erty level as defined by the U.S. Federal Poverty Guidelines

published annually.

(8) "Medically underserved area” (MUA) means a feder-
ally designated area based on whether the area exceeds a
score for an Index of Medical Underservice, a value based on
infant mortality, poverty rates, percentage of elderly and pri-
mary care physicians to population ratios.

(6®))) (9) "Physician” means the foreign physician,
named in the visa waiver application, who requires a waiver
to remain in the United States to practice medicine.

((©93)) (10) "Sliding fee discount schedule"” means a writ-
ten delineation documenting the value of charge discounts
granted to patients based upon financial hardship.

((d9)) (11) "Sponsorship” means a request by the
department on behalf of a health care facility to federal immi-

Proposed

[—]
(" ]
[
=
-
[—]
=
(-




N

WSR 03-15-141

gration authorities to grant a visa waiver for the purpose of
recruiting and retaining physicians.

((@1))) (12) "Visa waiver” means a federal action that
waives the requirement for a foreign physician, in the United
States on a J-1 visa, to return to his/her home country for a
two-year period following medical residency training.

((€2)) (13) "Vacancy" means a full-time physician
practice opportunity that is based on a planned retirement, a
loss of an existing physician, or an expansion of physician
services in the service area.

AMENDATORY SECTION (Amending WSR 00-15-082,
filed 7/19/00, effective 8/19/00)

WAC 246-562-020 Authority to sponsor visa waiv-
ers. (1) The department of health may assist communities to
recruit and retain physicians, or other health care profession-
als, as directed in chapter 70.185 RCW, by exercising an
option provided in federal law, 8 U.S.C. Sec. 1184(1) as
amended by Public L.aw_107-273 and 22 C.F.R. 514.44(e).
This option allows the department of health to sponsor a lim-
ited number of visa waivers each federal fiscal year if certain
conditions are met.

(2) The department may acknowledge sponsorship pro-
posed by federal agencies, including the United States
Department of ((Agrieulture)) Health and Human Services.

(3) The department may carry out a visa waiver program,
or, in the event of resource limitations or other consider-
ations, may discontinue the program. Purposes of the pro-
gram are: :

(a) To increase the availability of physician services in
existing federally designated shortage areas for health care
facilities that have long standing vacancies;

(b) To improve access to physician services for commu-
nities and specific under-served populations that are having
difficulty finding physician services;

(c) To serve Washington communities which have iden-
tified a physician currently holding a J-1 visa as an ideal can-
didate to meet the community’s need for primary health care
services or specialist services as allowed by WAC 246-562-
080.

(4) The department may only sponsor a visa waiver
request when:

(a) The application contains all of the required informa-
tion and documentation;

(b) The application meets the criteria contained in chap-
ter 246-562 WAC.

(5) The department will limit its activities:

(a) Prior to submission of an application, the department
may provide information on preparing a complete applica-
tion;

(b) For applicants that have benefited from department
sponsorship previously, the applicant’s history of compliance
will be a consideration in future sponsorship decisions;

(c) Because the number of sponsorships the department
may provide is limited, and because the number of shortage
areas is great, sponsorship will be limited. In any single pro-
gram year, a health care facility in any one designated health
professional shortage area or medically underserved area:

(i) Will not be allotted more than two sponsorships; and
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(ii) Will not be allotted more than one specialist sponsor-
ship as allowed by WAC 246-562-080(4);

(d) In any given program year seventy-five percent of
federally allocated sponsorships will be allotted for primary
care physicians(()) and twenty-five percent of federally allo-
cated sponsorships will be allotted for specialists through

May 31. Any waiver sponsorships that remain unfilled on
June 1 of each program year will be available to both primary

care and specialist physicians consistent with the provisions
of this chapter.

AMENDATORY SECTION (Amending WSR 98-20-067,
filed 10/2/98, effective 11/2/98)

WAC 246-562-050 Review criteria. Applicants and
physicians must meet the criteria established in 8 U.S.C.
1184(1) as_ amended by Public Law 107-273 and 22 C.F.R.
Sec. 514.44(e) which are incorporated by reference. Copies
of these provisions may be requested from the department by
writing to the Washington State Department of Health, Office
of Community and Rural Health, Visa Waiver Program, PO
Box 47834, Olympia, WA 98504-7834.

The criteria set out in chapter 246-562 WAC must also
be met.

AMENDATORY SECTION (Amending WSR 00-15-082,
filed 7/19/00, effective 8/19/00)

WAC 246-562-060 Criteria for applicants. (1) Appli-
cants must be existing health care facilities that:

(a) ((Have-been)) Are licensed to do business in Wash-
ington state; and

(b) Have provided medical care in Washington state for
a minimum of twelve months prior to submitting the applica-
tion.

(2) Applicants may be for-profit, nonprofit, or govern-
ment organizations.

(3) Except for state institutional and correctional facili-
ties designated as federal shortage areas, the applicant must:

(a) Currently serve:

(i) Medicare clients;

(ii) Medicaid clients;

(iii) Low-income clients, such as subsidized basic health
plan enrollees;

(iv) Uninsured clients; and

(v) The population of the federal designation.

(b) Demonstrate that during the twelve months prior to
submitting the application, the health care facility was pro-
viding a minimum of ten percent of the applicant’s total
patient visits to Medicaid clients, and/or other low-income
clients.

(c) Agree to implement a sliding fee discount schedule
for the physician named in the J-1 visa waiver application.
The schedule must be:

(i) Available in the client’s principal language and
English; and

(ii) Posted conspicuously; and

(iii) Distributed in hard copy to individuals making or
keeping appointments with that physician.
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(4) Applicants must have been actively recruiting to fill
the practice vacancy from among qualified physicians who
are graduates of United States medical schools. Active
recruitment, specific to the location and physician specialty,
must be for a period of not less than six months in the twelve
months prior to submitting a visa waiver application to the

department. Active recruitment can be demonstrated by one
or more of the following methods:

(a) Listings in national publications;

(b) Web-based advertisements;

(c) State-wide newspaper advertisements:

(d) Contractual agreement with a recruiter or recruitment
firm; or

e) Listing the position with the office of community and
rural health, recruitment and retention program.

In-house job postings and word-of-mouth recruitment
are not considered active recruitment for the purpose of the J-
1 physician visa waiver program; however, they can be used
in addition to the methods described in (a) through (e) of this
subsection.

(5) Applicants must have a signed employment contract
with the physician. Throughout the period of obligation,
regardless of phy51c1an s visa status, the employment contract
must:

(a) Meet state and federal requirements;

(b) Not prevent the physician from providing medical
services in the designated shortage area after the term of
employment (i.e., no noncompete clauses};

(c) Specify the period of employment:

(i) Three years minimum for primary care sponsorship;

or
(ii) Five years minimum for specialist sponsorship.
(6) Any amendments made to the required elements of
the employment contract, subsection (5) of this section, dur-

ing the first three years for primary care physicians or five

years for specialist and subspecialist physicians of contracted
employment must be reported to the department for review
and approval. The department will complete review and
approval of such amendments within thirty calendar days of
receipt.

(7) Applicants must pay the physician prevailing wage as
determined and approved by U.S. Department of Labor.
Approval must be documented on a U.S. Department of
Labor form ETA 9035 signed by an authorized official.

((€P)) (8) If the applicant has previously requested spon-
sorship of a physician, WAC 246-562-020 will apply.

((€68))) (9) If the applicant is not a publicly funded pro-
vider, additional criteria apply. The applicant must provide
documentation of notification of intent to submit application
for J-1 visa physician waiver to all publicly funded providers
in HPSA or MUA designated area. Publicly funded provid-
ers include, but are not limited to, public hospital districts,
local health departments, or community and/or migrant
health centers.

Notification must:

(a) Be sent at least thirty days prior to submitting the
application to the department;

(b) Include a statement giving the publicly funded pro-
viders thirty days to provide comment to the department
regarding the J-1 physician visa application; and
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(c) Provide the department’s address.

((¢93)) (10) Applicants must ((retify)) provide written
notice to the department ((in-wsiting)) and all publicly funded
providers in the health care facility’s HPSA or MUA desig-
nated area within thirty days of the physician’s start-date of
employment. ((Ary-emendments-made-to-the-required-ele-
ments-of the-employmentconiractsubsection(5)-of thissee-

€6))) The notice must include:

(a) The physician’s name. employment start-date and

practice location;
"~ (b) Services to be provided; and

(c) Identification of accepted patients, such as Mediéaid,

Medicare, or basic health plan.
(11) Applicants must submit status reports to the depart-

ment every six months, with required supporting documenta-

tion, during the initial term of employment, three years for
primary care physicians or five years for specialists.

((81)) (12) Applicants must cooperate in providing the
department with clarifying information, verifying informa-
tion already provided, or in any investigation of the appli-
cant’s financial status.

AMENDATORY SECTION (Amending WSR 02-19-084,
filed 9/16/02, effective 10/17/02)

WAC 246-562-080 Criteria for the physician. (1) The
physician must not have a J-1 visa waiver pending for any
other employment offer.

(2) Physicians must have the qualifications described in
recruitment efforts for a specific vacancy.

(3) Physicians are considered eligible to apply for a
waiver when:

(a) They have successfully completed their residency or
fellowship program; or

(b) They are in the last six months of a residency or fel-
lowship program, and the physician provides a letter from
their program that:

(i) Identifies the date the physician will complete the res-
idency or fellowship program; and

(ii) Confirms the physician is in good standing with the
program.

(4) Physicians applying as primary care physicians must:

(a) Provide direct patient care; and

(b) Be trained in:

(i) Family practice; or

(ii) General internal medicine; or

(iii) Pediatrics; or

(iv) Geriatric medicine; or

(v) Obstetrics and gynecology; or

(vi) Psychiatry and its subspecialties; and

(c) Except for geriatric medicine and psychiatrists, not
have any additional specialty training. Continuing medical
education (CME) will not be considered specialty training for
the purposes of this rule.
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(5) Physicians applying as specialists must:

(a) Provide direct patient care;

(b) Be trained in a subspecialty as defined by the Accred-
itation Council for Graduate Medical Education and pub-
lished in the 1999-2000 Graduate Medical Education
Directory, which is hereby incorporated by reference of:

(i) Internal medicine, except for geriatric medicine; or

(ii) Family practice, except for geriatric medicine; or a
specialty as defined by the Accreditation Council for Gradu-
ate Medical Education and published in the 1999-2000
Graduate Medical Education Directory, which is hereby
incorporated by reference of

(iii) General surgery; ((e£))

(iv) Radiology-diagnostic;

(v) Anesthesiology:

(vi) Otolaryngology (ENT): or

(vii) Urology.

(6) Copies of the 1999-2000 Graduate Medical Educa-
tion Directory are available from the American Medical
Association or can be viewed at the Washington State
Department of Health, Office.of Community and Rural
Health, ((2725-HarrisonNW-Olympia-WA-08504)) 310
Israel Road SE, Tumwater WA 98501.

(7) Physicians must have an active Washington state
medical license, unless unusual circumstances delay licens-
ing. If the application for a Washington state medical license
has been received by the Washington state medical quality
assurance commission four or more weeks prior to submis-
sion of the visa waiver application, the applicant may substi-
tute a copy of the license application and request an excep-
tion.

(8) Physicians must be an active candidate for board cer-
tification on or before the start date of employment.

(9) Physicians must have at least one letter of recommen-
dation from their residency program if applying as a primary
care physician or from their fellowship program if applying
as a specialist that:

(a) Addresses the physician’s interpersonal and profes-
sional ability to effectively care for diverse and low-income
people in the United States; and

(b) Describes an ability to work well with supervisory
and subordinate medical staff, and adapt to the culture of
United States health care facilities; and

(c) Documents leve] of specialty training, if any; and

(d) Is prepared on residency program letterhead and is
signed by residency program staff or faculty; and

(e) Includes name, title, relationship to physician,
address and telephone number of signatory.

(10) The physician must comply with all provisions of
the employment contract.

(11) Physician must:

(a) Accept Medicaid assignment; and

(b) Post and implement a sliding fee discount schedule;
and

(c) Serve the low-income population; and

(d) Serve the uninsured population; and

(e) Serve the shortage designation population; or
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(f) Serve the population of a local, state, or federal gov-
ernmental institution or corrections facility as an employee of
the institution.

AMENDATORY SECTION (Amending WSR 00-15-082,
filed 7/19/00, effective 8/19/00)

WAC 246-562-110 ((United-States-Department-of
Agrienlture-er-other)) Waiver requests federal waiver
programs. In the event an applicant for a (HUSBA-er-ether))
federal agency J-1 waiver submits a copy of an application to
the department, the department will acknowledge receipt of
the copy of the application.

AMENDATORY SECTION (Amending WSR 00-15-082,
filed 7/19/00, effective 8/19/00)

WAC 246-562-120 Department review and action.
(1) The department will review applications for completeness
in date order received.

(2) Applications must be mailed, sent by commercial
carrier, or delivered in person. Applications may not be sent
by telefax, or electronically.

(3) The department may limit the time period during
which applications may be submitted including cutting off
applications after the state has sponsored all applications
allowed in a given federal fiscal year.

(4) Should multiple primary care physician applications
arrive at the department on the same day, the department will
rank those applications according to the following criteria:

(a) Federally designated shortage facilities will rank
first.

(b) Those applicants serving shortage areas that require
the greatest number of physicians relative to population to
remove them from federal shortage status will rank second.

(c) Publicly funded employers, such as public hospital
districts, community health centers, local, state, or federal
governmental institutions or correctional facilities, who have
an obligation to provide care to under-served populations will

-rank third.

(d) If multiple applications within a designated category
arrive on the same day, those applications will be ranked
within that category based on random selection.

(e) If a ranked order cannot be determined by using the
criteria in (a) through (d) of this subsection, then applications
will be ranked based on random selection.

(5) Should multiple specialist applications arrive at the
department on the same day, the department will rank these
applications according to the following criteria:

(a) Federally designated shortage facilities will rank
first.

(b) Publicly funded employers, such as public hospital
districts, community health centers, local, state, or federal
governmental institutions or correctional facilities, who have
an obligation to provide care to underserved populations will
rank second.

(¢) If multiple applications within a designated category
arrive on the same day, those applications will be ranked
within that category based on random selection.
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(d) If a ranked order cannot be determined by using the
criteria in (a) through (c) of this subsection, then applications
will be ranked based on random selection.

(6) The department will review applications within ten
working days of receipt of the application to determine if the
application is complete.

(7) The department will return incomplete applications
to the applicant, and provide a written explanation of missing
items. .
(8) Incomplete applications may be resubmitted with

additional required information. Resubmitted applications
will be considered new applications and will be reviewed in
date order received on resubmission.

(9) The department will return applications that are
received after the maximum number of sponsorships have
been approved. This does not apply to copies of (HSBA-er))

-other federal J-1 applications.

(10) The department will return sponsorship applications
to applicants who have had two approved sponsorshlps in the
current year for the shortage area.

(11) If the Washington state medical license is pending
at the time the application is submitted to the department, the
department may:

(a) Sponsor or concur;

(b) Hold the application in order received; or

(¢) Return the application as incomplete.

(12) The department will review complete applications
against the criteria specified in this chapter ((246-562
WAC)).

(13) The department may:

(a) Request additional clarifying information;

(b) Verify information presented;

(c) Investigate financial status of the applicant;

(d) Further investigate any comments generated by pub-
licly funded provider notification of application for waiver;

(e) Return the application as incomplete if the applicant
does not supply requested clarifying information within thirty
days of request. Incomplete applications must be resubmit-
ted. Resubmitted applications will be considered new appli-
cations and will be reviewed in date order received.

- (14) The department will notify the applicant in writing
* of action taken. If the decision is to decline sponsorship, the

department will provide an explanation of how the applica-
tion failed to meet the stated criterion or criteria.

(15) The department may deny a visa waiver request or,
prior to U.S. Department of State approval, may withdraw a
visa waiver recommendation for cause, which shall include
the following:

(a) The application is not consistent with state and/or
federal criteria;

(b) Fraud;

(c) Misrepresentation;

(d) False statements;

(e) Misleading statements; or

(f) Evasion or suppression of material facts in the visa
waiver application or in any of its required documentation
and supporting materials.

(16) Applications denied may be resubmitted with con-
cerns addressed. Resubmitted applications will be considered
new applications and will be reviewed in date order received.
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AMENDATORY SECTION (Amending WSR 98-20-067,
filed 10/2/98, effective 11/2/98)

WAC 246-562-130 Eligibility for future participation
in the visa waiver program. (1) Health care facilities may
be denied future participation in the state visa waiver pro-
gram if:

(2) The required six-month reports are not submitted in a
complete and timely manner.

(b) A sponsored physician does not serve the designated
shortage area and/or shortage population for the full three
years of employment for primary care physicians or the full
five years of employment for specialists.

(c) A sponsored physician does not remain employed by
the applicant for the full three years of employment for pri-
mary care physicians or the full five years of employment for

specialists.

(2) A health care facility may request a determination of
eligibility prior to submitting an application. The department
will review the situation upon receipt of a written request.

AMENDATORY SECTION (Amending WSR 00-15-082,
filed 7/19/00, effective 8/19/00)

WAC 246-562-140 Department’s responsibility to
report to the U.S. Department of State and the United

States ((Department)) Bureau of Citizenship and Immi-
gration ((end-Naturalizetion)) Services. (1) The depart-
ment may report to the U.S. Department of State and the
United States ((Pepartment)) Bureau of Citizenship and
Immigration ((epd-Naturalization)) Services if the applicant
or physician is determined to be out of compliance with any
of the provisions of this chapter.

(2) The department may report to the U.S. Department of
State and the United States ((Depastment)) Bureau of Citi-
zenship and Immigration ((and-Naturaelization)) Services if
the physician is determined to have left employment in the
federally designated area.

AMENDATORY SECTION (Amending WSRl 02-19-084,
filed 9/16/02, effective 10/17/02)

WAC 246-562-160 Implementation. (((1)) Notwith-
standing any other provision of this chapter, this rule governs
the allocation of departmental J-1 visa waiver sponsorships
of specialists and primary care physicians during the federal
fiscal year which begins October 1((:2002)) of each year.

((@}—:Phe-éepﬂﬁmem—wﬂl—ﬂet—pfeeess%mm
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WSR 03-15-144
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed July 23, 2003, 10:53 a.m ]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
12-084.

Title of Rule: The following sections in chapter 16-303
WAC will either be amended or repealed: WAC 16-303-200
Seed program testing fees, 16-303-210 Fees for special seed
tests, 16-303-220 Inventory testing for seed germination, 16-
303-230 Official seed sampling or similar service, 16-303-
240 Fees for blending seed, 16-303-250 Miscellaneous
charges for seed services, 16-303-300 Phyto-sanitary certifi-
cation of seed—Fees, 16-303-310 Organization for economic
cooperation and development scheme for varietal certifica-
tion (O.E.C.D.) fees, 16-303-315 Service fee for sod quality
seed tags and tagging, 16-303-317 Annual and rough blue-
grass quarantine fees, 16-303-320 Certification fees for seed
certified-by the department except grasses, and 16-303-330
Certification fees for grass seed.

Purpose: Proposed rule amendments will restructure the
seed program's fee schedule and increase fees charged for
services to a sufficient level to recover current operating
costs, finance two additional seed analysts and enhance the
program's ability to address future testing requirements of
new technology and crops being raised in Washington state.
Seed certification fees, laboratory analysis fees and miscella-
neous fees for alfalfa, grasses, vegetables and other minor
seed crops would be increased in excess of the Office of
Financial Management (OFM) fiscal growth rate factor as
authorized in HB 1126 (relating to seed testing and certifica-
tion fees), which was passed by the 2003 legislature and
signed by the governor on May 14, 2003. Specifically, the
proposed rule amendments will:

*  Increase the fees in WAC 16-303-200, 16-303-210,
" 16-303-230, 16-303-250, 16-303-300, 16-303-310,
16-303-315, 16-303-317 and 16-303-320 beyond
the OFM fiscal growth rate factor as authorized by

- chapter 308, Laws of 2003 (HB 1126);

e Condense the fee schedule in WAC 16-303-200 so it
is easier to use;

+  Amend the fee schedule in WAC 16-303-210 to:

] Combine some fees; and

B Repeal other fees related to services no longer
requested by industry or for services the seed
program is no longer able to provide;

e Repeal WAC 16-303-220 in its entirety;

* Repeal WAC 16-303-230(2) because its content is
either addressed in WAC 16-303-250 or will be
incorporated into that section;

*  Amend WAC 16-303-240 to:

®  Add blending fees for "Grass Option A" and
"Grass Option B"; and

] Delete the reference to "plus cost of a purity and
germination test which is required on the offi-
cial sample of each blend" because the seed
program no longer does official sampling on
any blend;
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*  Amend WAC 16-303-250 to:

B Add a "high priority sample” fee;

8  Incorporate the “standby" fee currently located ‘
in WAC 16-303-230(2);

B Delete the "phone report only” under "prelimi-
nary report on germination"” because it is redun-
dant; and

[ ] Delete subsection (2) by incorporating its con-
tent into the section’s fee schedule;

*  Amend WAC 16-303-300 to:

B Delete the "sampling" fees because they are
covered in WAC 16-303-230; and

B Delete the references to “"serology test” and
"laboratory analysis of plant material to verify
disease” because the seed program does not
establish these fees. The seed program may be
required, by rule, to have these tests conducted
but fees for these tests are established by the
WSDA Plant Protection Division.

* Amend WAC 16-303-310 by adding language that
clearly identifies the O.E.C.D. assessment charges;

*  Amend WAC 16-303-320 to:

B Include a schedule of certification fees for grass
seed with related footnotes; and

B Delete "except grasses” from the section title
because the section will now include grasses;

*  Repeal WAC 16-303-330 in its entirety because the
fees in this section will be incorporated into WAC
16-303-320; and

*  Where necessary, clarify the language in the rule
sections listed on the CR-101 form under "Subject
of possible rule making."

Statutory Authority for Adoption: RCW 15.49.301,
15.49.370(3), chapter 308, Laws of 2003 (HB 1126) and
chapter 34.05 RCW.

Statute Being Implemented: Chapter 15.49 RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Victor Shaul, Yakima, (509) 225-2682; Implementation and
Enforcement: Robert W. Gore, Olympia, (360) 902-1827.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Fee increase is in accordance with chapter 308,
Laws of 2003 (HB 1126).

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030 (1)(a)
requires that an agency must prepare a small business eco-
nomic impact statement (SBEIS) for proposed rules that
impose a more than minor cost on businesses in an industry.
The department has analyzed the impact of the proposed fee
increases to chapter 16-303 WAC and has concluded that
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they do not impose a more than minor impact on the busi-
nesses regulated by the rule. Therefore, an SBEIS is not
required and has not been prepared.

An Analysis to Determine if a Small Business Economic
Impact Statement (SBEIS) is Required for a Proposed
Increase in WSDA Seed Program Fees (Chapter 16-303
WACQ) in Excess of the Fiscal Growth Factor for the Fis-
cal Year Ending June 30, 2004.

Background and Summary of the Proposed Rule: At
the insistence of the Washington seed industry, the Washing-
ton state legislature authorized the Washington State Depart-
ment of Agriculture (WSDA) to increase fees for seed pro-
gram services in excess of the Office of Financial Manage-
ment’s (OFM) fiscal growth rate factor for the fiscal year
ending June 30, 2004 (chapter 308, Laws of 2003 (HB
1126)). WSDA’s proposed fee increases will establish fees
that will ensure the financial viability of the program and
improve its services to the seed industry. WSDA will use the
revenue collected from the fees for service in chapter 16-303
WAC to fund day-to-day operations of the program and to
fund purchases of new seed testing technologies as directed
by the WSDA Seed Program Advisory Committee.

WSDA Seed Program Advisory Committee members
are: :

Jim Sorensen, Sorensen Seed Co., representing western
field grasses

Barb White, Alf Christianson Seed Co., representing
western vegetable seed

Pat Haight, Seminis Vegetable Seed Co., representing
eastern vegetable seed

Bill Brotherton, Brotherton Seed Co., representing east-
ern vegetable seed

Dave Johnson, Jacklin Seed Co., representing eastern
grasses

Steve Stilson, Dye Seed Ranch, representing eastern turf
grasses

Paul Herrman, L&H Seed Co., representing eastern rec-
lamation grasses

Todd Harris, Rainier Seed Co., representing eastern rec-
lamation grasses

Jerry Robinson, Columbia Grain, representing bean pea
& lentil seed production

Kurt Braunwart, Progene, representing bean pea & lentil
seed production _

Dana Herron, Connell Grain Growers, representing east-
ern seed grain production

Bruce Abbey, Seed grain grower, representing eastern
seed grain growers '

Larry Eckman, Pioneer Hi-Bred Int'l., representing east-
ern seed comn

Rick Ames, KAPA Seed Services, representing eastern
vegetable seed

Mike McCubbins, Cal/West Seeds, representing alfalfa
and clover seed

Henry Estrada, Alfalfa seéed grower, representing alfalfa
seed producers
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Tim Woodword, WSU Co-Op Extension, representing
Franklin County

Gary Pelter, WSU Co-Op Extension, representing Grant
County

Keith Pfeifer, Washington State Crop Improvement
Association

Doug Boze, Washington State Crop Improvement Asso-

ciation

Graydon Robinson, WSDA Seed Program

Victor Shaul, WSDA Seed Program

Seed Industry Involvement in the Rule Development

Process: The seed industry asked WSDA to modify the cur-
rent seed program fee structure. A subcommittee of the
Advisory Committee was formed to study the fee structure
and how it could be modified and to determine the funding
level necessary to maintain program services at desired lev-
els. The seed industry requested legislation in 2003 authoriz-
ing WSDA to raise fees in excess of the OFM fiscal growth
rate factor. Such legislation was passed by the 2003 legisla-
ture (with only one opposing vote) and signed by Governor
Locke on May 14,2003. The major industry impacted by this
legislation and the resulting proposed fee increases is the
Washington seed industry, which is composed of turf-grass,
range-grass, grain, vegetable seed, and small seeded legume
seed producers.

The members of the subcommittee that studied the seed

program’s fee structure and how it should be modified were:

Dana Herron, Conneli Grain Growers

Kurt Braunwart, Progene

Pat Haight, Seminis Vegetable Seed Co.

Graydon Robinson, WSDA Seed Program

Orlin Reinbold, Landmark Seed (volunteer)

The subcommittee met four times. The results of those

meetings were:

* A recommendation that the seed industry request
legislation allowing WSDA to increase seed pro-
gram fees beyond the OFM fiscal growth rate factor
for fiscal year 2004;

»  Contributions to the development of new fee rates;
and

*  Help in completely restructuring the program'’s fee
schedule resulting in a schedule that is much shorter
than the current one and is very clear and concise
and easy to understand.

In addition to supporting HB 1126, which made the pro-
posed fee increases possible, the Seed Program Advisory
Committee took the lead at several industry meetings in dis-
cussing the benefits of increasing the seed program's fees.
The most notable meetings were the:

¢ Turf-grass Seed Commission meeting(s);

e Washington Crop Improvement Association board

meeting; and

*  Alfalfa Seed Commission meeting.

The Purpose of This Analysis: RCW 19.85.030(1)
requires an agency to prepare a small business economic
impact statement (SBEIS) if the agency's proposed rule will
impose a "more than a minor cost” on businesses in the regu-
lated industry. The purpose of this analysis is to determine if
the proposed seed program fee increases impose a "more than
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minor cost” on the businesses affected by them, thus requir-
ing the department to prepare a formal SBEIS.

The Importance and Unique Character of the Wash-
ington Seed Industry: There are approximately 164,000
acres under seed production in Washington. There is a wide
range of seed types produced in this state, ranging from turf
and range grasses to grains, forages, and vegetables. Lesser
seed crops include reclamation crops, trees, shrubs, and
flower seeds. The primary production area is the Columbia
Basin in Eastern Washington. Other production areas include
the Spokane and Walla Walla areas in extreme Eastern Wash-
ington as well as the Mount Vernon area of Western Wash-
ington. The farm-gate value of grass and alfalfa seed alone
was nearly $41 million in 2001.

In 2002, 133,000 acres were inspected under one or more
programs administered by the WSDA seed program. The
majority of this seed was inspected for certification. This
program tracks the genetic identity of seed from year to year
and is used to assure the varietal purity of seed. The remain-
der of the acreage is inspected under the-Washington Phy-
tosanitary Inspection Program. Seed under this inspection
scheme is eligible for exportation to national and interna-
tional markets. In 2002 this program alone was responsible
for the exportation of 5,112,872 tons of seed.

The state of Washington provides a unique seed produc-
tion area due to many contributing factors. These include an
abundance of land with ample irrigation and the ability to iso-
late seed crops from consumption crops of the same type,
thereby avoiding cross-pollination. The wide range of geog-
raphy offered in our state makes it possible for a wide array
of seed crops to be produced. Also, due to low humidity dur-
ing the summer months in the Columbia Basin, Washington
is able to offer a relatively disease free production area.
Another factor that is attractive to seed producers is ready
access to the Port of Seattle, which facilitates international
movement of Washington seed products. Finally, a thriving
dairy and beef cattle industry is present to utilize the byprod-
ucts of seed production.

WSDA'’s Seed Program Support for the Seed Indus-
try: The Washington Department of Agriculture is mandated
under RCW 15.49.370 to adopt and enforce regulations for
seed certification, to conduct seed testing and to fix and col-
lect fees for such services. In meeting this mandate, WSDA
operates the only official seed laboratory in the state. The
state seed lab is responsible for providing seed testing ser-
vices to the Washington seed industry and performs 25,000
tests on 8,000 individual samples annually. These tests pro-
vide the information for labeling, which allows producers to
market seed according to state and federal seed laws.

The seed program also administers seed certification
activities within the state. The intent of this program is to
provide growers with a source of genetically identified seed.
The WSDA seed program also cooperates with the Washing-
ton State Crop Improvement Association, a nonprofit organi-
zation, for the certification of small grains.

Groups Affected by the Proposed Fee Increases and
the Estimated Cost of Compliance: There are one hundred
seventeen businesses cleaning and conditioning seed that are
customers of the seed program. Many businesses that deal in
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seed are also producers of other commodity crops such as
wheat, dry edible beans, hay, and fresh processing crops like
sweet corn, peas and beans. RCW 19.85.020 defines a small
business as one with fifty or fewer employees. Based upon
this definition, one hundred twelve of the seed program’s one
hundred seventeen customers (95.7%) are small businesses.

In Washington state, Kentucky bluegrass is the most pre-
dominant seed crop, by acreages, and those who grow it sub-
mit more samples to the seed laboratory for testing than any
other group of seed producers. A typical Kentucky bluegrass
grower in the Columbia Basin with a 125-acre circle would
produce an average of 550 pounds of seed per acre. Accord-
ing to national agricultural statistics, the seed from this field
would be valued at $51,562 (based upon 1997-2001 survey
figures).

Under the proposed fee schedule, the cost to certify this
field would be $641.62 compared to the current cost of
$625.25. The laboratory cost of providing the necessary test-
ing and analysis to certify and market the seed from this field
would be $151.25 compared to the current cost of $73.21.
(Note: The proposed laboratory fees for testing and analysis
are more than double the current lab fees. Between 1994 and
2002 the WSDA seed program did not increase its fees. Con-
sequently, the costs of providing laboratory services increas-
ingly exceeded the fees for those services charged by the pro-
gram. The more samples the lab tests and analyzes, the more
money the lab loses. Such a situation can’ continue if the
laboratory is going to stay in business and provide the ser-
vices that the industry requires.)

Based upon the Kentucky bluegrass example, the total
cost to the grower under the proposed fee schedule comes to
just over 1.5% of the gross revenue from the field compared
to a total cost of 1.35% under the current fee structure. There
is not a direct doubling of the percentage of the increased
costs due to different services increasing different amounts.
Laboratory fees are being increased significantly, while certi-
fication charges are going up slightly. WSDA does not con-
sider the combined increase of approximately 0.15% to be a
"more than minor” increase, when compared against gross
revenue.

The same methodology for increasing fees was applied
to all crops certified and tested by WSDA. Therefore the
impact effect of the increase will be the same for less preva-
lent crops as it is for Kentucky bluegrass. Furthermore,
WSDA believes that the bluegrass example represents the
typical economic impact that the proposed fee increases will
have upon the entire seed industry in Washington state.

The seed program is a local fee for service program. The
users of its services pay the same unit price per service
regardless of the size of the business. Therefore, the impact
of the fee increase will be directly proportional to the amount
of acreage certified and/or the number of samples submitted.
Large growers, with more acreage to certify and more sam-
ples to be tested and analyzed than small growers, will incur
greater costs than small growers. In other words, the pro-
posed fee schedule does not have a disproportional impact
upon small businesses.

An analysis of the charges of other seed laboratories and
certification agencies in the northwest shows that the pro-
posed fee schedule will bring the WSDA seed program in line
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with the fees that the seed industry is paying in neighboring
states. The proposed fee increases will simply allow the seed
program to recover its costs of doing business and enable it to
provide better, updated services to its customers. The recon-
figured fee schedule will be easier to understand and nothing
in the proposed amendments requires additional recordkeep-
ing.

Viable Alternatives to the Proposed Fee Increases Do
Not Exist: There is really no alternative to the proposed fee
increase. The long-term survival of the seed program and the
Washington seed industry itself is dependant upon this fee
increase. The seed program’s budget, under the current fee
structure, is not adequate to support the testing and inspection
demands placed upon it by the seed industry. The Seed Pro-
gram Advisory Committee, which is a cross section of the
industry, unanimously supports this fee increase. The com-
mittee, at meetings on November 18, 2002, and April 4,
2003, voted unanimously to support legislation allowing
WSDA to set seed fees in excess of the OFM fiscal growth
rate factor and supports the proposed fee increases.

The alternative to increasing seed program fees would be
to continue to operate under the current fee structure while
scaling back the operations of the program, which is contrary
to the mandate of the advisory committee and the wishes of
the industry. The seed industry has made it clear that there is
unanimous support not only for the maintenance of the seed
program, but for the expansion of the program as well, both
in terms of hiring additional personnel and offering addi-
tional services like herbicide trait testing and screening for
genetically enhanced characteristics.

Conclusion: In a Washington state industry that is com-
posed predominately of small businesses that are continually
being forced to compete in world markets, retaining a stable
and fiscally secure state seed laboratory that can effectively
respond to the needs of its customers is essential. A viable
state seed lab is also necessary if the state’s seed industry is
going to expand and create new business opportunities in
Washington state. The way to ensure the fiscal health and
sound growth of the seed lab is through the adoption of the
proposed fee increases.

The WSDA proposal to increase seed program fees will
affect anyone testing or certifying seed in Washington state.
The amount of fees paid will be directly proportional to the
amount of services purchased from the program. Based upon
approximate yields, WSDA believes that the typical cost
imposed by the new fee structure will be about 1.5% of the
gross income per acre, an increase of 0.15% over the cost
imposed by the current fee structure. In the department’s
judgment, an increase of 0.15% is not "more than minor" and,
therefore, a small business economic impact statement
(SBEIS) is not required.

RCW 34.05.328 does not apply to this rule adoption.
The Washington State Department of Agriculture is not a
listed agency under RCW 34.05.328 (5)(a)(1).

Hearing Location: Washington State Department of
Agriculture, 21 North First Avenue, Second Floor Confer-
ence Room, Yakima, WA 98902, on August 26, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Laurie
Crose by August 20, 2003, TDD (360) 902-1996.
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Submit Written Comments to: George Huffman, Rules
Coordinator, P.O. Box 42560, Olympia, WA 98504-2560, e-
mail ghuffman@agr.wa.gov, fax (360) 902-2085, by 5:00
p.m. on August 26.

Date of Intended Adoption: August 29, 2003.

July 23, 2003

William E. Brookreson
Deputy Director

AMENDATORY SECTION (Amending WSR 03-08-005,
filed 3/20/03, effective 4/20/03)

WAC 16-303-200 Seed program testing fees. Seed
testing fees are as follows:

(1) ((FEEB-€ROPS:

MBHMEM-
SAMPLE-SIZE  PURFFY GERMINATION ¥Z
brome-smooth;
eatgrass 6oz 1010 H-67 NA
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MBNEMUM- ) VEGEFABLES:
SAMPLE-SIZE  PURITY  GERMINATION T2
wheatgrass; oksa 4oz 1486 EPELY NA
beardless enion 8oz 1486 1273 NA
wheaigrass; pepper Sez 14.86 12753 NA
bluebunch 60z 4034 1594 2335 i 1251 1486 127 NiA
spinach;
wheatgrass; New Zeslend 8oz 14.86 2220 NiA
intermediate squash 1254 1486 1273 NA
wc.estem 60z 4034 C 1594 2335 1 125 14.86 1273 NiA))
wildrye 60z 1910 H-67 2335
Category rop kind PURITY GERM/L 1z  'Additional Crops in each Category/2
1 Agricultural Grasses 37.00 22.60 41.83 Alkaligrass, Bermudagrass,
Canarygrass, Foxtail, Switchgrass,
Timothy, Zoysia
2 Alfalfa & Clover 28.78 24.66 41.83 Alfalfa, Black Medic, Clover, Lup—ine,
' Milkvetch, Sainfoin. Trefoil .
3 Beans 26.72 24.66 41.83 Beans :
4 Beets 39.06 43.16 41.83 Beets, Swiss chard, spinach
5 Bentgrass, redtop 65.78 34.94 41.83 Bentgrass, redtop
[ Bluegrass 4522 30.82 41.83 Bluegrass, all types
1 Brassica sp. 69.88 3494 41.83 Brassica Species . ,
8 Brome 47.28 24.66 41.83 Brome: Mountain, Smooth, Meadow
9 Fescue 37.00 2466 - 41.83 Fescue; Tall and Meadow
10 Fescue, all others 45.22 24.66 41.83 Fescue: Arizona, Blue, Blue Hard, -
chewings. creeping, Hard, Idaho. Red,
Sheep )
11 Flax 28.78 24.66 41.83 Lewis flax
12 Orchardgrass 51.38 26.72 41.83 Orchardgrass
13 Peas 28.78 24.66 41.83 Peas. other large seeded legumes " -
14 Primrose 2878 24.66 41.83 Primrose
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Category Crop kind PURITY GERM/1 Iz
15 Ryegrass 4522 22.60 41.83
16 Small burnet 28.78 24.66 41.83
17 Sudangrass 28.78 24.66 41.83
18 Vegetables 28.78 24.66 45.00
19 Grains and Pulses 28.78 24.66 41.83
20 Wheatgrass, Wildrye, 78.12 30.82 41.83

er native sp.
/1 Standard 400 seed germination test.
2C t listed in the above table wi ed by the cate al
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diti ach Catego
Ryegrass, (Perennial or Annual
Small burnet
Sudangrass
Yegetables: Asparagus, Cabbage,

Cantaloupe, Carrot, Celery, Chard,
Corn, Coriander, Cucumber, Dill, Egg-
plant, Endive, Kale, Leek. Lettuce,
Okra, Onion, Parsley, Parsnip. Pepper,
Pumpkin, Radish, Squash, Tomato,
Turnip. Watermelon

Wheat, Triticale, Sunflower, Sorghum.,

T, (<]

ice

illet. Lentils

Buckwheat. Barley, Oats, Chickpeas.

Vetch

' Wheatgrass: Beardless, Bluebunch,

Crested, Intermediate, Pubescent, R/S,
Slender. Siberian, Tall, Thickspike,

Western Wildrye

Other Native Species: Echinacea,
Green needlegrass, Indian ricegrass,
Junegrass, Little bluestem, Needle and
Thread, Squirreltail, Kochia, Penste-
mon, Oatgrass, Prairie sandreed. Sand
dropseed, Sand Lovegrass, Sideoats

grama

tinto.

AMENDATORY SECTION (Amending WSR 03-08-005, filed 3/20/03, effective 4/20/03)

WAC 16-303-210 Fees for special seed tests.

unless-otherwise-speeified-)))

Test

(1) All states noxious weed examination
((BrAnalysis-of partially-eleaned;:-
uneleaned-or-field-run-seed-with-exces-

ive-inert: 4 l
(2) Dormant Seed Test

a) Fo uiring a

as required in the AOSA rules. This fee
also applies to paired t when required
b S les
(3) Brassica seed chemical identification
(4) Cold (vigor) test for wheat
((5)-Crop-and-weed-exam-(Required-for-

I foundat s e
seeds)

-type and other small seeded grass

Fee
$ (36-60)) 33.38
$-22-20 hourly-rate))

$41.83
$83.66

$ ((36-60)) 20.94
. $((53-88)) 65.00

((Other-Censiderations)) Additional Information

Standard noxious amount from AOSA rules

~ Kentucky bluegrass, timothy, alkaligrass, fine-leaved
fescues

$38.00
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Test

Small seeded legumes and medium
seeded crops
Wheatgrass and native species

Grains and pulses A

(6) Fescue seed ((fluereseenee)) ammo-
nia test .

(7) Fluorescence test (400 seed test)

(8) Miscellaneous services, samples
requiring extra time, field run samples,

etc.

(9) Pest and disease (phyto exam) or soil

exam
(10) ((Reaannua-cheek)) Quarantine
tests on seed
Bluegrass and Bentgrass (((5-grams)
Bluegrass(S-grams)

Other grasses (((10-grams)))
(11) Rules test—Canadian

Alfalfa, clover, peas. lentils
Kentucky bluegrass
((Peas;lentils
Bentgrass
(12) Rules test—I.S.T.A.
Alfalfa, clover, peas, lentils -
Kentucky bluegrass
((Peasrentils
(13) ((Samplesrequiringspeeial-prepera-

tion-forgermination; for-example-pel-
leted-seeds)) Moisture test

(14) Seed Count
(15) ((Sed—a:m-l-ysi-s—ehee-le@é—gmm—e*&m

to-evaluate-ifa-lot-appears-to-be-sod-qual-
#%9)) Outstanding charge

(16) ((Sed-seed-analysis-(A-specialtestof
turfgrasses-for those-whe-need-a-detailed-
e E sood bef l

endfer-use})) Sod seed analysis

(17) Sodium Hydroxide test for presence
of red and/or white wheat

(18) ((Seil-exam-orsimilar-{A-visual-
A ¢ . i)

€97)) Undesirable grass species test_
(includes an all states noxijous test)
examination (UGS test)

(((20)-Vartety-separation-of Kentucky-
bluegrass
I atti £ i Lvsi

Proposed
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Fee ((Other-Considerations)) Additional Information
$44.00 Brassicas, ryegrass, tall fescue
$50.00
$22.00 -

$ ((35:91)) 30.82 ((Festrequired-on-certified-samples))
$ (3379 26.12
$ ((Z2-29-hourly-rate))
30.00/hour
$ ((38:64)) 34.94
$-18-04)) $ 18.04/5 grams
$ 18.04/10 grams
PURITY ) GERMINATION
$ (2259)) 32.37 $ (3273)) 24.66
$(33:59)) 49.34 $ (3551)) 30.82
$22.59 $12.73))
$((49-89)) 12.47 $ ((38:64)) 34.94
PURITY GERMINATION
$ (2259)) 32.37 - $ ((3551)) 30.82
$ (3399) 49.34 $ (35-91)) 30.82
$22:59 $-15-91))
$ ((2259)) 30.00 ((Additienal-Charge))
$ (38:64)) 21.84 -
$ (@6-+9) 15.00 ((Phone-reportonty))

Bluegrass -~ $ ((63-69))
Fescue 75.00
Ryegrass $ ((44-59))

52.00
$ ((36-08))
42.00
$ ((16:60))
20.54

$-18-04

$ (273
70.37

$2047

$0:55))
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Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 03-08-005,
filed 3/20/03, effective 4/20/03)

WAC 16-303-230 Ofﬁclal seed sampling or similar

service. (((1)-Fhe-fee-for-officialseed-sampling-or-similer
serviee-is-as-felows:)) Fees for official sampling are in addi-

tion to travel time and mileage.

Crop Fee Minimum charge

Peas, beans, small $0.05 $ ((2229)) 30.00

grains or seeds of Per cwt.

similar size

For all other kinds $0.15 $ (@229)) 30.00
Per cwt.

(@i a-speciektrip-s ired ide- foorthe

he speeific .'»

AMENDATORY SECTION (Amending WSR 01-01-015,
filed 12/6/00, effective 1/6/01)

WAC 16-303-240 Fees for blending seed. ((Fees-for

mission-for-said-blend:)) Blending fee is not applicable to sal-
vage blends.
Grass option B*  Washington ori- ~ $ 1.02 per cwt.
gin seed
Grass option B*  Qut-of-state ori-  $ 0.61 per cwt.
gin

Grass option A $0.05 per cwt.

and all other

blends of other

crops

*See WAC 16-303- 320, footnote 6 for information on
option A and option B.

AMENDATORY SECTION (Amending WSR 03-08-005,
filed 3/20/03, effective 4/20/03)

WAC 16-303-250 Miscellaneous charges for seed ser-

vices. ((61)) Fees for miscellaneous department seed ser-
vices are as follows:

Service Fee

Rush samples (including phone or $ (3273)) 15.00
FAX report if requested at time sample

is submitted)
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Service Fee
High priority sample - purity result $150.00
completed before the end of the next
business day. (Special circumstances
only. Call ahead for availability.)
Phone reports on test result, per call  $ ((3:-76-per-eail)) =
T =
Preliminary report on germination $ ((8-49)) 20.00 ~—]
(Bhonerepert-onty $1.59)) e
Additional mailing of report $((Z64))5.12
each destination
Additional copies of reports $((264))5.12
((®)minimum
: fee())
Revised reports $ ((529)) 10.26

minimum (hourly
fee when applica-
ble)
((minimum-fee—
er-hourly-fee-
when-appliea-
bley))
$3.70 plus exact
shipping cost

Fee for special shipping and handling
service, for example Federal Express,
Air Parcel or air freight

Fee for facsimile transmission of doc-  $ ((3-79)) 5.39
uments per document

((Fravel-time—additional-or-speeial- $-18-04-))
requested-trips

Mileage - additional or special As established by

requested trips the Washington
State Office of
Financial Man-
agement

Travel time to be

charged when
special trip is
requested.
Customer will be

charged the exact
cost of the enve-

lopes.

Stand-by time -or  $ 30.00/hour
travel time

Sample envelopes

Proposed
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((FEESFOR-SEED-CERHIICATHON-OR-OTHER-
SERVICES))

AMENDATORY SECTION (Amending WSR 03-08-005,
filed 3/20/03, effective 4/20/03)

WAC 16-303-300 Phyto-sanitary certification of

seed—Fees. ((()-Feesforphyto-sanitary-eertifieation-of
seed-are-as-follews:))

Service Fee ((Other-Consider-
eteons)) Additional
Information
Phyto-sanitary $ ((22-29-each))
certificate 30.00
Field inspection—All $((529))5.30 $ ((4-22)) 50.00 mini-
seed except wheat seed peracre,per  mum fee
(for each required required jnspec-  ((peyable-with-appliea-
inspection) tion tien)), per inspection
Fieldinspection—Wheat $ ((2-H))2.12 ((Payable-with-appliea-
seed only (((fer-eaeh- per acre tien)) $ 50.00 migimum_
fequired-inspection))) or fraction fee. per inspection
thereof
Area inspection (billedat  $.05 percwt.  $ ((24-22)) 50.00 mini-
time certificate is jssued) mum fee per certifi-
cate
$ 159.25 maximum fee
per certificate
((Biled-at-time-certifieate-
is-issued))
Late fee - per application $41.00
((Late-fee—
Sempling-(Whea-
Regquired)—
Beans;-peas;len-
tils;-end-eereal-
Other-crops $-15-perowt:
Serology-test Fee-as-estab-
lished-by-the-
testing-labora-
tory-
Laboratory-analysisof  Anedditionalfee
) ‘ol 6 £ .
5 hatl-bo-c} )
when-necessary-
te-examine-plent
materiel-and/or
seed))
AMENDATORY SECTION (Amending WSR 03-08-005,

filed 3/20/03, effective 4/20/03).

WAC 16-303-310 Organization for economic cooper-
ation and development scheme for varietal certification
(0.E.C.D.) fees. In addition to fees required by applicable
Washington certification rules, the following fees shall apply
to all seed tagged O.E.C.D. and is payable by the person
requesting O.E.C.D. certificate. The certifying agency may
require fees paid in advance:

Proposed
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Service Fee ((Bther-Consider-
ations)) Additional
Information
O.EC.D. certificate $((30:60)) 15.41
each
OECD.growouttest $((48-83))65.72 No charge for control
each entry entry
Q.E.C.D. assessment ¢ost to program
0O.E.C.D. tagging fee $ 0.84/cwt. grasses
$0.53/cwt. all other crops

AMENDATORY SECTION (Amending WSR 01-01-015,
filed 12/6/00, effective 1/6/01)

WAC 16-303-315 Service fee for sod quality seed tags
and tagging. Service fee for sod quality seed tags and tag-

ging shall be $((0-19)) 0.12 per cwt. ((The-official-sampling
_fee-ns—eh&ged—when—resamplmg—w—reqaﬁed-

AMENDATORY SECTION (Amending WSR 03-08-005,
filed 3/20/03, effective 4/20/03)

WAC 16-303-317 Annual and rough bluegrass quar-
antine fees. Fees for sampling and analysis for the presence
of annual or rough bluegrass are those fees established in this
chapter and:

(1) Annual bluegrass and rough bluegrass - inspection
fee for nursery plantings for the presence of annual bluegrass
is $ ((53-08)) 59.10 per acre or portion thereof. The tagging
fee is $ ((6-52)) 0.53 cwt. with a minimum fee of $ ((36-:60))
23.12.

(2) (Rough-Bluegrass—inspeetion-fee-for nursery-plant-
ings-i5-$-53-08-pernere-orportion-thereef:)) Quarantine
inspection of grass seed fields found to be jn violation of the
gquarantine requirements will be charged at the rate of $
150.00 per field inspection.

AMENDATORY SECTION (Amending WSR 03-08-005,
filed 3/20/03, effective 4/20/03)

WAC 16-303-320 Certification fees for seed certified
by the department ((exeept-grasses)) ((Fees—fer—seed—eem—

ehen—gfesses—afe-as—feﬂews:)) L)Fees apply to both new and
renewal applications(()).

The seed processor is responsible for seed certification
fees including sampling, testing, production and final certifi-
cation fees, and may accept responsibility for any other addi-
tional fees associated with certification. Fees for services
such as O.E.C.D. and sod quality. etc., are in_addition to the
fees listed in thijs section.
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Production Fee
Seedling producing Reinspection Fee | (includes ((3am- Seed shipped
Application Fee | or field inspection | Late Application (other than pling-and)) tag- Out-of-State
Seed 1/ Fee 2/ Penalty Fee isolation) ging) 7/ (uncleaned)
Alfalfa, Red clo- | § ((35:94))23.12 | $ ((3-84)) 1.85/acre $((31:84)) 41.00 | $((4246)) 53.44¢€a. | $((8:52)) 0.53/cwt. | $ ((B819)) 0.20/cwt.
ver, White clover | per variety per field S/
and Trefoil grower o (=]
Bean $((45:94) 23.12 | $ (@-84)) 1.85/acre $((35-84))41.00 | $ ((4246)) 53.44ea. |$ ((6-52)) 0.53/cwt. | $ ((8-19)) 0.20/cwt. g
per variety per 3/ field %
grower (one inspection) E
$ 3.70/acre 4/
(two inspections) : o
Turnip, Rutabaga 23.12 per field $ 3.70racre (two 41.00 $ 53.44 each field $0.53/cwt. $0.20
) inspections) .
Perennial Grasses | $ 23.12 per field 41. r field 41.00 $ 53.44 each field Option A $0.31
o $ 0.8d/cwt.
Option B
$ 1.17/cwt. (min. $
11.66)
Com $((#594))23.12 | $((26-53)) 50.00 first | e _— _ _
for each separate acre
combination/or $ ((40-60)) 10.99 ea.
isolation additional acre
except hybrid corn $
((3-76)) 4.85 ea.
additional acre
((Sudangrass)) $(35:94))23.12 | $((-84)) 1.8S/acre | $ ((33-84))41.00 | —— $0.42/cwt. )) $0.20
Annual grasses per field per field
Rapeseed $((#5:94)) 23.12 | $ ((3-84)) L.85/acre | $((1594))41.00 | $((2+22))53.44ea. | $((0:52))0.53/cwt. | (( ) $0.20
per variety per (one inspection) per grower field ’
grower

1/

2/

3/

4/

(Refer-toWAC16-302-050-for-seed-certification
applieation-due-dates:)) Seed certification applica-
tion due dates can be found in WAC 16-302-050.
((Refundable-if-aereage-is-withdrawn-before-inspee-
&eﬁ-—E*eept—fef—beaa—seed—Fequed—ef—seed-hﬂg
) )
fields' Ee.be hf.". ESE.EE] fer sexﬁfieahgra the-year-of
planh;ﬂgﬁ ? Bm.’:.&m.“ of s’eeelmg' ﬁ;l: to-be h;“
July-31-)) Seedling producing or field inspection
fees are refundable if the acreage is withdrawn
before the inspection is completed. In the case of
bean seed, fees are required of seedling fields to be
harvested for certification the year of planting.

One inspection is required for Great Northern Red
Mexican, pinto, pink, and small white bean.
Includes windrow inspection which is required for
certification of snap beans, kidney beans, and eligi-
bility for shipment into the state of Idaho.
((Sempling-and)) Production fees are billed at com-
pletion of laboratory analysis tests. If ((nere-ofthe))
no seed is tagged, ((ter—eents)) $ 0.10 of the ((ffey-
two-cents)) $ 0.53 per cwt. production fee is refund-
able.

Option A: Inspection and final certification fees are

based on pounds sampled and billed upon comple-
tion of required laboratory tests.

Option B: Inspection and final certification fees are
based on pounds tagged after required laboratory
tests are completed. Those dealers requesting sam-

pling and tagging privileges and/or participation in

[131]

Option B must sign a memorandum of agreement
that shall expire on June 30 of each year. The mem-
orandum may be terminated by the director if the

conditioner violates certification standards or
requirements of memorandum.

7/ Does not include shipping and handling charge.

(2) Other fees associated with grass seed certification:

Out-of-state origin seed tagged with interagency cemﬁ—
cation tags.

Grass Option A: $0.31 percwt.

Grass Option B: ~ $068percwt.

Reissuance of cert. tags: $0.11 per tag or minimum
feeof $ 11.66

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

© WAC 16-303-220 Inventory testing for seed

germination.

Certification fees for grass

*WAC 16-303-330
N . seed.

Proposed
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WSR 03-15-145
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed July 23, 2003, 10:55 a.m.] .

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
12-085. :

Title of Rule: The department is proposing amendments
to the following rule sections in chapters 16-301 and 16-302
WAC:

e WAC 16-301-005 General seed standards—Defini-
tions, 16-301-010 What publications are adopted in
chapters 16-301, 16-302 and 16-303 WAC and
where can they be obtained?, and 16-301-055 Toler-
ances for seed law enforcement;

«  WAC 16-302-045 How may a person apply for seed
certification in Washington state?, 16-301-110
Completion of seed certification—When may seed
be labeled with a seed certification tag, label or
seal?, 16-302-150 Eligibility for interagency certifi-
cation, 16-302-155 Interagency seed certification
procedure, 16-302-255 Land requirements for bean
seed certification, 16-302-385 Grass seed standards
for certification, and 16-302-410 Standards for sod
quality seed.

Purpose: The proposed amendments to chapters 16-301
and 16-302 WAC will amend:

» The "official seed laboratory” definition in WAC
16-301-005 to include accredited seed laboratories;

*  WAC 16-301-010 and 16-301-055 to update Associ-
ation of Official Seed Certifying Agencies
(AOSCA) and Association of Official Seed Ana-
lysts (AOSA) adoption dates;

*»  WAC 16-302-045 to eliminate the requirement that
payment be sent with the application when applying
for certification;

+  WAC 16-302-110(1) to read that certification tags
"must be" attached to a container of certified seed
before it is distributed;

*+  WAC 16-302-110(2) by replacing the words "under
the supervision of the certifying agency” with "in
accordance with the certifying agencies rules;"

e WAC 16-302-150(3) and 16-302-155 (2)(b) to
delete the references to "Part C" because there isn’t
a Part "C" on the Interagency Certified Seed Report
form;

e WAC 16-302-255(1) by replacing "preceding three
years" with "preceding one year;"

e WAC 16-302-385 by adding minimum purity
requirements for "turf type" fescue and "range/rec-
lamation type" fescue to the fescue section of the
table and to change the pollination type of Indian
rice grass;

»  WAC 16-302-410(3) to delete "a ten gram Poa
annua check."”

Statutory Authority for Adoption:

15.49.370(3) and chapter 34.05 RCW.

Statute Being Implemented: Chapter 15.49 RCW.

Summary: See Purpose above.

RCW 15.49.301,

Proposed

[132]

Washington State Register, Issue 03-15

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Victor Shaul, Yakima, (509)225-2682; Implementation and
Enforcement: Robert W. Gore, Olympia, (360) 902-1827.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030 (1)(a)
requires that an agency must prepare a small business eco-
nomic impact statement (SBEIS) for proposed rules that
impose a more than minor cost on businesses in an industry.
The proposed amendments to chapters 16-301 and 16-302
WAC do not impose any new costs on businesses regulated
by the rule. No new requirements are imposed by the pro-
posed amendments. The purpose of the amendments is to
update references and clarify and simplify rule language,
which should result in a rule that is easier to understand and
apply. For these reasons, an SBEIS is not required and has
not been prepared.

RCW 34.05.328 does not apply to this rule adoption.
The Washington State Department of Agriculture is not a
listed agency under RCW 34.05.328 (5)(a)(i).

Hearing Location: Washington State Department of
Agriculture, 21 North First Avenue, Second Floor Confer-
ence Room, Yakima, WA 98902, on August 26, 2003, at 1:00
p.m.

Assistance for Persons with Disabilities: Contact Laurie
Crose by August 20, 2003, TDD (360) 902-1996.

Submit Written Comments to: George Huffman, Rules
Coordinator, P.O. Box 42560, Olympia, WA 98504-2560, e-
mail ghuffman@agr.wa.gov, fax (360) 902-2085, by 5:00
p.m. on August 26.

Date of Intended Adoption: August 29, 2003.

July 23,2003

William E. Brookreson
Deputy Director

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-005 General seed standards—Defini-
tions. Definitions for terms used in this chapter and in chap-
ters 16-302 and 16-303 WAC may be found in chapter 15.49
RCW, seed. For the purposes of these chapters, the following
definitions shall apply unless otherwise provided for in law
or rule:

"Agricultural seed" as defined in RCW 15.49.011(2)
includes grass, forage, cereal, oil, fiber, and other kinds of
crop seeds commonly recognized within this state as agricul-
tural seeds, lawn seeds, and combination of such seeds, and
may include common and restricted noxious weed seeds but
not prohibited noxious weed seeds.
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""AOSA'" means the Association of Official Seed Ana-
lysts.

""AOSCA" means the Association of Official Seed Cer-
tifying Agencies.

"Approved trial grounds' means a specific parcel of
land approved by the director for experimental or limited pro-
duction or increase of bean seed.

"Arbitration committee’ means the committee estab-
lished by the director under RCW 15.49.101 to hear and
make determinations in mandatory, nonbinding, arbitration
cases. .

""Bean'’ means common beans and adzuki beans.

"Blend" as defined in RCW 15.49.011(3) means seed
consisting of more than one variety of a species, each in
excess of five percent by weight of the whole.

"Blending" as related to this chapter shall be the process
of commingling two or more lots of seed to form one lot of
uniform quality. .

"Buyer" means a person who purchases seeds.

""Chairperson' means the person selected by the arbi-
tration committee from among their numbers to preside.

"Certifying agency' as defined in RCW 15.49.011(5)
means:

(a) An agency authorized under the laws of any state, ter-
ritory, or possession to certify seed officially and which has
standards and procedures approved by the United States sec-
retary of agriculture to assure the genetic purity and identity
of the seed certified; or -

(b) An agency of a foreign country determined by the
United States Secretary of Agriculture to adhere to proce-
dures and standards for seed certification comparable to those
adhered to generally by seed-certifying agencies under (a) of
this subsection.

""Common bean'' means Phaseolus vulgaris L.

""Complete record'’ means information which relates to
the origin, treatment, germination and purity (including vari-
ety) of each lot of seed. Records include seed samples and
records of declaration, labels, purchases, sales, cleaning,
bulking, treatment, handling, storage, analyses, tests and
examinations.

"Dealer" as defined in RCW 15.49.011(7) means any
person who distributes seeds.

"Department'' as defined in RCW 15.49.011(8) means
the Washington state department of agriculture or its duly
authorized representative.

""Director'’ as defined in RCW 15.49.011(9) means the
director of the department of agriculture.

""Field standards" means the tolerances permitted as
determined by established field inspection procedures.

"Fiscal year" means the twelve-month period July 1
through June 30.

"Flower seeds' as defined in RCW 1549.011(11)
include seeds of herbaceous plants grown for their blooms,
ornamental foliage, or other ornamental parts, and commonly
known and sold as flower seeds in this state.

"Germination' as defined in RCW 15.49.011(13)
means the emergence and development from the seed embryo
of those essential structures which, for the kind of seed in
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question, are indicative of the ability to produce a normal
plant under favorable conditions.

"Interagency certification' means the participation of
two or more official certifying agencies in performing the
services required to certify the same lot or lots of seed.

"Isolation standards'' means the distance in feet from
any contaminating source (i.e., distance from other fields of
same species).

"Label" as defined in RCW 15.49.011(18) includes a
tag or other device attached to or written, stamped, or printed
on any container or accompanying any lot of bulk seeds pur-
porting to set forth the information required on the seed label
by chapter 15.49 RCW, and may include other information
including the requirement for arbitration.

""Land standards'’ means the number of years that must
elapse between the destruction of a stand of a kind, and estab-
lishment of a stand of a specified class of a variety of the
same kind (i.e., number of years out of production of same
crop kind).

""Mixture, mixed or mix"' as defined in RCW 15.49.011
(22) means seed consisting of more than one species, each in
excess of five percent by weight of the whole.

""Nursery'' means an area of two acres or less in which
grass for seed production is seeded in rows with twenty-four
inch minimum spacing to facilitate roguing.

"O.E.C.D." means the Organization for Economic
Cooperation and Development certification scheme.

"Off-type'" means a plant or seed which deviates in one
or more characteristics from that which has been described as
being usual for the strain or variety.

"Official certificate” means a document issued by an
official testing agency including but not limited to seed certi-
fication tags, bulk seed certification certificates, phyto-sani-
tary certificates, laboratory sanitary certificates, and other let-
ters, tags, stamps, or similar documents certifying seed qual-
ity or condition.

"Official sample" as defined in RCW 15.49.011(23)
means any sample taken and designated as official by the
department.

"Official seed laboratory'' means a seed testing labora-
tory approved by the director, such as, but not limited to,
Washington State Seed Laboratory, 21 N 1st Avenue,
Yakima, Washington; and Oregon State Seed Laboratory,
Oregon State University, Corvallis, Oregon. This definition
is to include any laboratory that has an accreditation process

in place.
"Origin' means the county within the state of Washing-

ton, or the state, territory, or country where a specific seed lot
was grown.

"Person".as defined in RCW-15.49.011(26) means an
individual, partnership, corporation, company, association,
receiver, trustee or agent.

"Proprietary variety'' means that crop variety for
which a person has exclusive production and/or marketing
rights.

""Representative sample" means a sample drawn in
accordance with sampling procedures adopted in WAC 16-
301-095.

Proposed
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"Seeds"' as defined in RCW 15.49.011(33) means agri-
cultural or vegetable seeds, or other seeds as determined by
rules adopted by the department. The word seed or seeds as
used in this chapter shall include all propagating materials.

"Seed labeling permit" means a permit issued by the
department pursuant to RCW 15.49.400 to a person labehng
seed for distribution in this state.

"Seed program advisory committee'' means a com-
mittee of representatives from the small grains, pea, lentil,
bean, vegetable, small seeded legumes, and grass seed indus-
tries selected by the program manager in consultation with
the industry. .

"Seed standards" means the tolerances permltted as
determined by established seed inspection procedures.

"Serology" means precipitation, agglutination, immun-
odiffusion, or labeled antibody test methods (such as ELISA)
that use the specificity of antigen-antibody reactions to detect
and identify antigenic substances and the organisms such as
viruses and bacteria that carry viruses.

""Stock seed' means breeders, prebasw or like initial
generation of seed. - .

""Sudangrass'" means Sorghum bzcolor x drummondii.

""University'' means the Washington State University.

- "USDA" méans the Umted States Department of Agri-
culture. )

"Vegetable seeds'' as defined in RCW 15.49.011(38)
include the seeds of all crops that are grown in gardens and on
truck farms and are generally known and sold under the name
of vegetable or herb seeds in this state.

"WSCIA" means the Washington State Crop Improve-
ment Association.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-010 What publications are adopted in
chapters 16-301, 16-302, and 16-303 WAC and where can
they be obtained? (1) The AOSCA rules and procedures for
certification adopted in the year ((2000)) 2003. A copy may
be obtained by writing; AOSCA, 600 Watertower Lane, Suite
D, Meridian, Idaho 83642-6286.

(2) The AOSA rules for testing seed adopted in the year
((2000)) 2003. A copy may be obtained by contacting the
administrative office for AOSA at McBride and Associates,
Inc., P.O. Box 80705, Lincoln, NB 68501-0705.

(3) The Federal Seed Act and Code of Federal Regula-
tions (CFR) Part 201 as revised January 1, 1998. A copy may
be obtained by writing to the USDA, AMS, Washington,
D.C. 20250.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-055 Tolerances for seed law enforce-
ment. Tolerances for seed law enforcement shall be in accord
with the code of federal regulations, C.F.R. Title 7, Section
201 as revised January 1, 1998 and/or those adopted by the
Association of Official Seed Analysts, as amended on Octo-
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ber 1, ((2088)) 2003, except for the tolerances for prohibited

noxious and restricted noxious weed seed which shall be as

the Washington state seed law specifies for labeling.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-150 Eligibility for interagency certifi-
cation. (1) Seed recognized for interagency certification
must be received in containers carrying official certification
labels or evidence of its eligibility from another official certi-
fying agency together with the following information:

(a) Variety and species;

(b) Quantity of seed;

(c) Class of seed; and

(d) Field or lot number traceable to the previous certify-
ing agency’s records.

(2) Seed tagged and sealed with official certification tags
is eligible for interagency certification without obtaining
approval from the certifying agency of the originating state.

(3) An "interagency certified seed" report form must be
submitted to all certifying agencies involved. Forms can be
obtained from the department seed program. Information
required to complete the form includes:

Part A

* Name

* Address of shipper

¢ Destination

« Shipping weight

¢ Lot number

» Grower name

¢ Field number

* Date of seed shipment
* Amount of seed used

Part B ((and-€))

« Date shipment is received by the receiving state
« Receiving weight and lot number :
* Clean weight

* Bag count

‘s New lot number if different than the receiving lot number

*» Screenings weight

(4) Certified seed not tagged and sealed with official cer-
tification tags must follow the interagency ceruﬁcatmn pro-
cedure in WAC 16-302-155.

AMENDATORY SECTION (Amending WSR 00-24-077,
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filed 12/4/00, effective 1/4/01)

WAC 16-302-155 Interagency seed certification pro-
cedure. Certified seed that is produced in Washington state
and shipped out-of-state must comply with the interagency
seed certification procedure.

(1) The interagency seed certification procedure for field
pea, lentil, soybean, small grain and sorghum seed is as fol-
lows:
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(a) A certified seed sale certificate must be executed by
the department for unprocessed seed pending final certifica-
tion when moved out-of-state.

(b) Unprocessed seed pending final certification is sub-
ject to all certification fees when moved out-of-state.

(2) The interagency seed certification procedure for all
other kinds of seed except field pea, lentil, soybean, small
grain and sorghum seed shipped out-of-state is as follows:

(a) Obtain approval of all certifying agencies involved
prior to shipment:

» Complete section (A) of "interagency certified seed" report
referred to in WAC 16-302-150(3). Prior to shipment one
copy of the "interagency certified seed" report must be sub-
mitted to the department seed program and one copy to the
certifying agency where seed is being processed.

» Clearly mark each container with the lot number and Wash-
ington field number.

(b) Upon completion of seed processing, section((s)) (B)
((and«©))) of "interagency certified seed” report referred to
in WAC 16-302-150(3) must be completed and submitted to
the department seed program.

» If the department is to finalize certification, a representative
of the certifying agency in the receiving state must draw an
official sample. The sample must be submitted to the depart-
ment seed program.

* When Washington state certification tags are used, the lot
must be tagged and sealed under supervision of the depart-
ment. The applicant must pay a mileage fee and hourly rate
for ail additional mileage and travel time required.

* When Washington state interagency tags are used, the tags
must be mailed to the nearest representative of the certifying
agency having jurisdiction for tagging.

(c¢) If another state receives seed and finalizes certifica-
tion, the department must advise the receiving state's certify-
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ing agency of certification eligibility. Sampling, testing, and
tagging shall be in accordance with the receiving state's
requirements.

(d) The applicant for interagency seed certification is
responsible for all fees authorized under Washington's certi-
fication program and any additional fees that may be assessed
by both agencies involved. Fees for Washington's inter-
agency certification program must be paid upon submission
to the department of the "interagency certified seed” report,
section (A).

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-255 Land requirements for bean seed
certification. Land requirements for the production of bean
seed are as follows:

(1) A field to be eligible for the production of certified
class must not have been planted to beans of a different vari-
ety the preceding ((three)) one year((s)).

A field to be eligible for the production of foundation or
registered classes must not have been planted to beans for the
previous three years unless those beans were of the same
variety of equal or higher class. The fields must be free of
bacterial diseases during the previous two years of planting.

(2) A bean field is not eligible for production of certified
seed for more than two consecutive years.

AMENDATORY SECTION (Amending WSR 02-12-060,
filed 5/30/02, effective 6/30/02)

WAC 16-302-385 Grass seed standards for certifica-
tion. The seed standards for grass shall be as follows:

SEED STANDARDS
MINMUM % _ MINIMUM % MAXIMUM % MAXIMUM % MAXIMUM % MAXIMUM SEEDS OF OTHER
GERM (d)(n) PURE INERT WEEDS (b) OTHER CROPS CROP GRASS SPECIES
CROP AND TYPE OF FNDT.  REG.
REPRODUCTION AS PER FNDT. FNDT. FNDT. FNDT. FNDT. (i) CERT. SEEDS/ SEEDS/ CERT.

WAC 16-302-330 REG CERT. REG. CERT. REG. CERT. REG. CERT. REG.(i) (a) LB. LB. %
BLUEGRASS
Big (A) 70 70 90 920 10 10 05 3 1 5 45/1b. 454 Nb. 25
Canby (A) 70 70 90 90 10 10 .05 3 1 ) 45/1b. 454 /1b. 25
Kentucky (A) 80 80 97 97 3 3 .05 3 1 5 45/1b. 454 Nb. 25
Canada, Upland (A) 80 80 96 92 4 8 05 3 1 5 45/1b. 907 /b. 25
BROMEGRASS
Smooth & Meadow @€ 8o 85 95 95 5 5 05 3(@©) 1 5 9/1b. 91 1b. 25
Mountain & Sweet 85 85 95 95 5 5 3 3@ 1 1.0 9/1b. 91 /1b. 25
DEERTONGUE © 50 50 97 95 3 5 .50 S5(c) 1.0 1.0 1%
FESCUE
Tall & Meadow © 80 85 95 97 5 3 .03 3(c) .1 5 18/1b.  91/b. 25
Hard & Sheep (m)
Turf Type (0) © 80 85 95 97 5 3 .03 3(c) .1 5 9 /lb. 45 1b. 25

lamati ange
Type 80 85 9% 92 3 8 Kix () d 3 9/4b, 45/b. .25
Chewings Red, © 80 %0 95 97 5 3 03 3@ 1 S 9Ab. 451b. 25
1daho and other
Fescue
[135] Proposed
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MINIMUM % MINIMUM % MAXIMUM % MAXIMUM % MAXIMUM % MAXIMUM SEEDS OF OTHER
GERM (d)(n) PURE INERT WEEDS (b) OTHER CROPS CROP GRASS SPECIES
CROP AND TYPE OF FNDT. REG. ‘
REPRODUCTION AS PER FNDT. FNDT. FNDT. _ FNDT. FNDT. (i) CERT. SEEDS/ SEEDS/ CERT.
WAC 16-302-330 REG. CERT. REG. CERT. REG. CERT. REG. CERT. REG.(i) (a) LB. LB. Yo
ORCHARDGRASS © 80 85 85 90 15 10 .03 3(@©) 1 5 27/1b.  91/b. 25
80 for penlate & latar :
RYEGRASS 85 0d) 96k 97(k%) 4 3 1 3(c) 1 5 9/b. 45/b. 25
Pennfine © 80 85 96 (k) 97 (k) 4 3 1 3() 1 .5 9/b. 45/b. 25
TIMOTHY 80 85 97 97 3 3 1 3 A1 5 9/1b.  45/b. 25
WHEATGRASS (n)
Beardless ©) 80 85 90 90 10 10 1 3@ d() S 9/1b. 45/b. .25
Bluebunch €)@ 80 8s 90 90 10 10 1 3@ () .S 9/1b. 45/b. 25
Intermediate, Tall © 80 85 95 95 5 1 3@ .d@ S 91 45 fb. 25
Pubescent 80 85 95 95 5 5 1 3() d) S 9/1b. 45/b. .25
Western, R/S
Streambank, ©)
Thickspike S) 80 85 90 90 10 10 1 3@ Jd@€ S 9. 45/b. 25
Slender ©) 80 85 90 95 10 5 1 3() .d€ S 9/1b. 457b. 25
Crested & Siberian 80 85 90 95 10 5 1 3() d() S 91b. 45/1b. 25
INDIAN
RICEGRASS )) 80G) 80 (j) 95 920 5 10 3 5 5 1.0 9 /b. 45/1b. 25
S
PUCCINELLIA (n)
distans ©) 80 80 90 95 5 5 3 5 .5 1.0 45/1b. 454/1b. .25
WILDRYE (n) © 80 80 90 90 10 10 1 3(@) 1 5 9/b.  457b. .25
BENTGRASS ©) 85 85 98 98 2 2 3 4@ 2 6(h)
REDTOP © 80 80 92 92 . 8 8 3 S 5 2
Ann. .
CANARYGRASS ) 85 85 99 99 1 1 1 3 1/1b. 3/b. -
GREEN (n) © 80 80 80 80 . 20 20 1 .3(c) 1 5 - - ‘
NEEDLEGRASS ’
SWITCHGRASS ©) 60 60 90 90 10 10 5 1.5 1 25
The following (a) - ((€2))) (0) are notes to the above table. ryegrass. Acceptable fluorescence levels for specific varieties
(a) Not to exceed .25% other grass species for blue tag seed. available upon request. '
(b) Grass seed must not contain more than 45/1b. for registered seed () 85% minimum germination allowed on ryegrass varieties as des-

91/Ib. for certified seed, singly or collectively, of objectionable
weed seeds. (See (f) of this subsection for certified bentgrass and
redtop exemption.) Grass seed shall be free of the seed of prohib-
ited noxious weeds.

(m)

igndted by the breeder or variety owner. See list maintained by
the seed program.

An ammonia test is required on hard and sheep fescue to deter-
mine presence of other Fescue sp. Other fine-leaved fescue found
in the ammonia test will be included with other crop not other

(c) A tolerance of 0.5% may be allowed for samples containing grass species
eedy b S| vided the total of all other weed seeds does :
ot encoed 03T PO ] (@) Total viability as allowed in WAC 16-302-170 can be substituted
. : for germination percentage.
(d) A standard tetrazolium (two hundred seed) test may be used in .
lieu of germination test. NOTE: State and federal seed laws (o) Turf fe\jc".e d%. A .°°d'f “’c‘mf pes 92
require seed be labeled on a germination test. ure seed. v aric ! 0N o7 turl Of FANZE/reC —
e to de by the or variety owner. If no designatio;

©)

®

()

)

A tolerance of 0.8% may be allowed in registered and certified
wheatgrass containing small grain seed provided the total of all
other crop seed does not exceed 0.1% for registered class and
0.5% for certified class.

Certified seed must not contain over 907 seeds per pound, singly
or collectively, of the following weeds: Plantago spp., Big
Mouse-ear Chickweed, Yarrow, Spotted Cat’s Ear, and Dande-
lion.

A maximum of .50% weed seed may be allowed in certified bent-
grass containing silver hairgrass provided the total of all other
weed seed does not exceed .40%.

1.50% other fine bentgrasses and .50% redtop may be allowed in
certified bentgrass containing a minimum of 98.00% total bent-
grass.

is made, the variety will be considered a turf type.

AMENDATORY SECTION (Amending WSR 02-12-060,
filed 5/30/02, effective 6/30/02)

WAC 16-302-410 Standards for sod quality seed. (1)
Except for ryegrass sod quality seed, seed standards for sod
quality grass seed are as follows:

Variety

Minimum Minimum Maximum* Maxi-
Purity Germination Other Crop mum**Weed

Kentucky Blue-

(i) A crop exam is required for all registered and foundation class grass 97% 80% 0.1% 02%
_ grass seeds. Red Fescue 98% 90% 0.1% 02%
(@ Or70% by Tz test. Chewings F
(k) Maximum other ryegrass allowed as determined by fluorescence eWings tes- 9
test: Foundation 0.1%, registered 1%, certified 2% for annual cue 8% 90% 0.1% 2%
and 3% for perennial containing a minimum of 97% total Tall Fescue 98% 85% 0.1% 02%
Proposed [136]
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* Must be free of ryegrass, orchardgrass, timothy, Agrostis sp.,
black medic, Poa trivialis, brome, reed canarygrass, tall fescue,
clover, and meadow foxtail. Maximum allowable Canada blue-
grass .02%. When the base sample is one of these kinds, the spe-
cies will not be considered a contaminant (i.e., tall fescue in tall
fescue).

**  Must be free of Big, Canby and Sandberg bluegrass, dock, chick-
weed, crabgrass, plantain, short-awn foxtail, annual bluegrass,
velvetgrass, rattail fescue and noxious weed seeds as listed under
WAC 16-302-100 and 16-302-105.

(2) Seed standards for sod quality ryegrass seed are as
follows:

Minimum  Germina- Maximum
Variety Purity tion****  Other Crop* Weed***
Ryegrass** 98% 90% 0.10% 02%
* Must be free of black medic, orchardgrass, timothy, Agrostis

sp., Poa trivialis, brome, reed canarygrass, tall fescue, clover
and meadow foxtail. Maximum allowable Canada bluegrass
0.02%.

had Maximum fluorescence levels as determined by breeder or vari-
ety owner.

*#*  Must be free of Big, Canby and Sandberg bluegrass, rattail fes-
cue, dock, chickweed, crabgrass, plantain, annual bluegrass,
velvetgrass, short-awn foxtail, and noxious weed seeds as listed
under WAC 16-302-100 and 16-302-105. An additional 0.07%
of weedy Bromus spp. will be allowed.

*¥++  85% minimum germination allowed on ryegrass varieties as
designated by the breeder or variety owner. See list maintained
by the seed program.

{3) A sod seed analysis certificate is the basis of deter-
mining if a lot meets sod quality standards. This certificate is
issued by the certifying agency and represents a purity analy-
sis, a twenty-five gram noxious all weed all crop exam((-a
ten-gram-Pog-annua-cheek)) and a germination test ((en-an

efficial-sample)), except a 50-gram noxious all weed all crop
exam is required for fescues and ryegrass.

(4) In addition to a seed certification tag, seed meeting
sod quality certified seed standards will be tagged with a spe-
cial "sod quality seed" tag.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-045 - How may a person apply for seed
certification in Washington state? If a person wishes to
participate in the Washington state seed certification pro-
gram, you must submit an application to the appropriate cer-

nfymg agency ((ﬂbﬂg*v*ﬂ*ﬁmﬂed-fees-@whe&fmfee-

(1) An apphcatlon for seed certlﬁcauon must be submlt-
ted for each crop, variety and field.

(2) Applications may be obtained from a certified seed
processor or the cerufymg agency listed in WAC 16-302-
010.

(3) The applicant is responsible for payment of all fees.
Washington State University, its official agents and USDA
Plant Material Center are exempt from paying fees on seed
stock.

(4) The applicant must attach to the application for seed
certification official tags/labels and/or other verification from
seed stock planted. The applicant must also attach proof of

[137])
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quarantine compliance when required, under chapter 16-301
WAC. Refer to chapter 16-303 WAC for appropriate fees.

(5) When it is necessary for a grower to reseed due to a
failure to get a stand, the grower will retain records of seed
lots used and the date of reseeding. Reseeding must be done
within two years of the original planting date for grasses or
within one year for all other crops. If seed stock of a different
lot is used for reseeding, the grower must submit proof of
seed stock used on a seedling application form. An addi-
tional application fee will be charged.

AMENDATORY SECTION (Amending WSR 00-24-077,

filed 12/4/00, effective 1/4/01)

WAC 16-302-110 Completion of seed certification—
When may seed be labeled with a seed certification tag,
label or seal? (1) The seed certification tag, label or seal is
evidence of the genetic identity and purity of the contents
((and-is)) must be attached to a container of certified seed
prior to distribution. Seed that fails to meet certification stan-
dards because of genetic purity is not eligible for labeling.

(2) Seed certification tags, labels, and seals must be
obtained from the certifying agency except as allowed in
WAC 16-302-390, and must be attached to seed containers

((ﬁﬂder—%he—s&pemmﬁ—etlt-heeemﬁy-mg—egefwy)) in accor-
dance with the certifying agency’s rules.

(3) Certification of seed is valid only if the tag, label or
seal is affixed to each container in accordance with the
AOSCA procedures as shown in WAC 16-301-010.

(4) No tag, label or seal may be removed and reused
without permission of the certifying agency.

(5) A certified seed sale certificate will be issued upon
completion of final certification for all seed to be sold in bulk.
This certificate must accompany any shipment or transfers
including those to other seed plants, out-of-state shipments or
with any brokered seed. The seed plants own invoice may be
used in lieu of a certified seed sale certificate for retail sales
to growers.

(6) Seed that fails to meet certification requirements on
factors other than genetic purity may be designated substan-
dard at the discretion of the certifying agency. The certifica-
tion tag or label attached to the seed must clearly show the
reason the seed is substandard. Seed may not be tagged sub-
standard if the seed can be remilled to meet minimum seed
standards.

(7) Refer to chapter 16-301 WAC for seed labeling
requirements.

Proposed

PROPOSED
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- WSR 03-15-068
EXPEDITED RULES
DEPARTMENT OF HEALTH
(Medical Quality Assurance Commission)
[Filed July 15, 2003, 10:51 a.m.]

Title of Rule: WAC 246-919-110, 246-919-320, 246-
919-330 and 246-919-360, licensing requirement housekeep-
ing.

Purpose: These rules are being proposed as amendments
because they are correcting typographical errors, changing
names or adding clarlfymg language to the rule without
changing its effect.

Statutory Authority for Adoption: RCW 18.71.017.

Statute Being Implemented: Chapter 18.71 RCW.

Summary: Amending the proposed rules will correct,
change a name and clarify language to the rules without
changing their effects.

Reasons Supporting Proposal: Amending these rules
will assure the commission’s rules are up to date and clarify
current licensing requirements without increasing the
requirements. As a result of this action the licensing require-
ment rules will be clearer.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Beverly A. Teeter, Health
Administrator, 310 Israel Road, Tumwater, WA 98501, (360)
236-4788.

Name of Proponent: Department of Health, Medical
Quality Assurance Commission, Beverly Teeter, Health
Administrator, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule amendments will correct typographical
errors, change an entity name and clarify language for licens-
ing requirements. This will ensure that the regulations are
up-to-date and reflect current approved licensing require-
ments.

Proposal Changes the Following Existing Rules:
Amending WAC 246-919-110 Commission meetings, 246-
919-320 Approved United States and Canadian medical
schools, 246-919-330 Postgraduate medical training defined,
and 246-919-360 Examinations accepted for reciprocity or
waiver.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVERULE. IF YOU OBJECT TO THE USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Beverly A. Teeter, Health
Administrator, Department of Health, Medical Quality
Assurance Commission, 310 Israel Road, Tumwater, WA

WSR 03-15-068

98501, P.O. Box 47866, Olympia, WA 98504, AND
RECEIVED BY September 23, 2003.
July 7, 2003

Maryella E. Jansen
Deputy Executive Director

AMENDATORY SECTION (Ainending WSR 96-03-073,
filed 1/17/96, effective 2/17/96)

WAC 246-919-110 Commission meetings. Regular

commission meetings shall be held at least four times yearly.

Additional regular or special meetings may be called at the
discretion of the chair or by a quorum of the commission.

AMENDATORY SECTION (Amending WSR 96-03-073,
filed .1/ 17/96, effective 2/17/96)

WAC 246-919-320 Approved United States and

Canadian medical schools. For the purposes of the Medical
Practice Act, the commission approves those medical schools

((ksted—&s)) accredltcd ((medieal-seheels-m—ﬂae-gnmed—Smes

1980)) by the Liaison Committee on Medical Education.

AMENDATORY SECTION (Amending WSR 01-18-087,

filed 9/5/01, effective 10/6/01)

WAC 246-919-330 Postgraduate medical training
defined. (1) For the purposes of this chapter, postgraduate
medical training means clinical training approved by the
commission in general medicine or surgery, or a ((reeog-
nized)) specialty or subspecialty in the field of medicine or
surgery as recognized by the American Board of Medical
Specialties. The training must be acquired after completion of
a formal course of undergraduate medical instruction out-
lined in RCW 18.71.055. Only satisfactory clinical perfor-
mance evaluations will be accepted. This definition includes,
but is not limited to, internships, residencies and fellowships
in medical or surgical subjects.

(2) The commission approves only the following post-
graduate clinical training courses:

(a) Programs accredited by the Accreditation Council for
Graduate Medical Education (ACGME) which are listed in
the 1984-85 directory of residency programs, or programs
approved by the Accreditation Council at the time of resi-
dency.

(b) Programs accredited by the Royal College of Physi-
cians and Surgeons of Canada (RCPSC) or the College of
Family Physicians of Canada (CFPC), or programs accred-
ited by the RCPSC or CFPC at the time of residency.

AMENDATORY SECTION (Amending WSR 96-03-073,
filed 1/17/96, effective 2/17/96)

WAC 246-919-360 Examinations accepted for reci-
procity or waiver. (1) The commission may accept certain
examinations as a basis for licensure. These examinations

Expedited

EXPEDITED
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include USMLE, FLEX, NBE, or those given by the other
states, or territories of the United States, with the exception of
Florida and Hawaii. Those who have taken the Licentiate of
the Medical Council of Canada (L.M.C.C.) and holds a valid
LMCC certification obtained after 1969, may be granted a
license without examination.

(2) Examination combination acceptable. Any applicant
who has successfully completed Part I (NBE) or Step 1
(USMLE) plus Part II or Step 2 plus Part III or Step 3; or
FLEX Component 1 plus Step 3; or Part I or Step 1, plus Part
IT or Step 2, plus FLEX Component 2 shall be deemed to
have successfully completed a medical licensure examination
as required by RCW 18.71.070. (For clarification, see Table
1.) :

Accepted
Examinations taken Other Acceptable
in Sequence Combinations
NBME Part 1 NBME Part I or USMLE
plus Step 1
NBME Part II plus
plus NBME Part I or USMLE
NBME Part III Step 2
plus
NBME Part III or USMLE
Step 3
FLEX Component 1
plus
USMLE Step 3
FLEX Component 1
plus or
FLEX Component 2
NBME Part I or USMLE
Step 1
plus
NBME Part IT or USMLE
Step 2
plus
FLEX Component 2
USMLE Step 1
plus
USMLE Step 2
plus
USMLE Step 3
WSR 03-15-142
EXPEDITED RULES
UTILITIES AND TRANSPORTATION
COMMISSION

[Docket No. A-030832—Filed July 23, 2003, 10:06 a.m.]

Title of Rule: This rule making would update WAC ref-
erences, clean up language and outdated material, and reflect
recent changes in legislation in Title 480 WAC.

Expedited
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Purpose: This rule making would revise cross-refer-
ences in chapters 480-120 and 480-121 WAC, to reflect num-
bering changes in chapter 480-120 WAC that became effec-
tive on July 1, 2003; in chapters 480-90, 480-100, and 480-
110 WAC, to reflect numbering changes in chapter 480-80
WAC, and in chapter 480-107 WAC, to reflect numbering
changes in chapter 480-100 WAC. In addition, this rule mak-
ing would implement amendments to RCW 80.04.130,
80.36.110, 80.36.320, and 80.36.330, pursuant to sections 1-
4, chapter 189, Laws of 2003, relating to tariff and price list
notices and promotional offerings by amending relevant sec-
tions of chapter 480-80 WAC, and creating a new section,
WAC 480-80-126. This rule making would also clean up
language and outdated material, and correct grammatical and
punctuation errors.

Other Identifying Information: Commission Docket No.
A-030832. Affected chapters of the WAC include: Chapters
480-80, 480-90, 480-100, 480-107, 480-110, 480-120, and
480-121 WAC.

Action I WAC Section I Rule Title I Proposed Changes

Chapter 480-80 WAC, Tariffs, price lists, and contracts

480-80-121 Amends the notice
requirements for filing tar-
iffs, consistent with recent
amendments to RCW
80.36.110, pursuant to sec-
tion 2, chapter 189, Laws
of 2003, effective July 27,
2003.

Tariff changes
with statutory
notice.

Amend

Amends the notice
requirements for filing tar-
iffs, consistent with recent
amendments to RCW
80.36.110, pursuant to sec-
tion 2, chapter 189, Laws
of 2003, effective July 27,
2003.

480-80-122 Tariff changes
with less than

statutory notice.

Amend

Adds new section that
defines promotional offer-
ing and provides that tariff
filings that make a promo-
tional offering become
effective when filed, con-
sistent with recent amend-
ments to RCW 80.04.130
and 80.36.110, pursuant to
sections 1 and 2, chapter
189, Laws of 2003, effec-
tive July 27, 2003.

Telecommuni-
cations promo-
tional offering.

Adopt 480-80-126

Amends the notice
requirements for the filing
of price lists, defines a pro-
motional offering, and pro-
vides that price list filings
that make a promotional
offering become effective
when filed consistent with
recent amendments to
RCW 80.36.110,
80.36.320, and 80.36.330,
pursuant to sections 2, 3,
and 4, chapter 189, Laws
of 2003, effective July 27,
2003.

Effective date
of price list fil-
ings.

Amend | 480-80-205

Chapter 480-90 WAC, Gas companies—Operations
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Action

WAC Section | Rule Title

I Proposed Changes

Chapter 480-90 WAC, Gas companies—Qperations

Amend

480-90-153(3)

Disclosure of
private informa-
tion. ‘

Updates the rule to reflect
revised WAC section
cross-referenced in chap-
ter 480-80 WAC, Tariffs,
price lists, and contracts.

Chapter 480-100 WAC, Electric compames—-Operatxons

Amend

480-100-
153(3)

Disclosure of
private informa-
tion.

revised WAC section

" cross-réferenced in chap-

ter 480-80 WAC, Tariffs,
price lists, and contracts.

| 'Updates the rule to reflect’

Chapter 480-107 WAC, Electnc companies—Purchases of electricity
from qualifying facilities and independent power producers and pur-
chases of electrical savings from conservation suppliers

Amend

480-107-
001(2)

_Purpose and

scope.

Updates the rule to reflect
revised WAC section
cross-referenced in chap-
ter 480-100 WAC, Electric
companies—Qperations.

Amend

480-107-005

Definitions.

Updates the rule to reflect
revised WAC section
cross-referenced in chap-
ter 480-100 WAC, Electric
companies—Operations,
and to remove numbering
of definitions.

Chapter 480-110 WAC, Water companies

Amend

480-110-435
()

Extension con-
tracts.

Updates the rule to reflect
revised WAC section
cross-referenced in chap-
ter 480-80 WAC, Tariffs,
price lists, and contracts.

Chapter 480-120 WAC, Telecommunications operations

nies.

Amend | 480-120-083 | Cessation of Updates the rule to reflect
(1)(b) and (d) | telecommunica- | new numbering of chapter
tions services. effective July 1, 2003.
Amend | 480-120-147 Changes in Updates the rule to correct
(I)a)v) local exchange | language from "interstate”
and intrastate  [“to "intraLATA." :
toll services. '
Amend | 480-120-264 | Prepaid calling | Updates the rule to reflect
(1)(b) and services. new numbering of chapter
@)e) effective July 1, 2003. -
Amend | 480-120-439 | Service quality | Amends therule toremove
@ - performance reference to incomrect.
] . reports. | WAC section. -
Chapter 480-121 WAC, Registration, compet.mve classnﬁcauon and
.| price lists of telecommunications companies . . .. -
Amend [ 480-121-063 | Regulatory - Revises the ru]e to reflect
" { requirements .réfer_ences to repealed sec-
that may be tions and new numbering
waived for _of chapter 480-120 WAC
competitively effective July 1, 2003.
‘classified tele-
communica-
tions compa-

StatutoryA Authority for Adopiion:

'80.04.160, 81.04.160, 34.05.353.
Statute Being Implemented: Sectxons 1-4 chapter 189,

Laws of 2003. )

' -Summary: See Explanatlon of Rule below. -

. Name of Agency Personnel Responsible for Drafting:l

RCW '80.0'1'.040

’

’

Sharyn Bate, Regulatory Analyst, 1300 South Evergreen

WSR 03-15-142

Park Drive S.W., Olympia, WA 98504-7250, (360) 664-
1295; Implementation. and Enforcement: Carole J. Wash-
burn, Secretary, 1300 South Evergreen Park Drive S.W.,

- Olympia, WA 98504-7250, (360) 664-1174.

Name of Proponent: Washington Utilities-and Transpor-
tation Commission, governmental. .

Rule is not necessntated by federal law, federal or state
court decision. :

 Explanationi of Rule, 'its' Purpose, and- Antlcxpated

- " Effects: The proposal would amend certain sections in chap-

ters 480-90, 480-100, 480-107, 480-110, 480-120 and 480-
121 WAC to reflect current published versions of renum-
bered sections and make other minor administrative changes.

In addition, the proposal would.reflect amendments to
certain sections of chapters 80.04 and 80.36 RCW, pursuant

to recent legislation in sectlons l 4, chapter’ 189 Laws of .

2003, by:

Creating a new section in chapter 480 80 WAC, Tariffs,
price lists, and contracts, WAC 480-80-126 Telecommunica-
tions promotional offering, that would define promotional
offering and would provide that tariff filings that make a pro-
motional offering become effective when filed with the com-
mission,

Adding language to WAC 480-80-121 Tariff changes
with statutory notice and 480-80-122 Tariff changes with less
than statutory notice, that would amend the notice require-
ments for the filing of tariffs, and

Adding language to WAC 480-80-205 Effective date of
price list filings, that would amend the notice requirements
for the filing of price lists, that would define a promotional
offering, and that would provide that price list filings that
make a promotional offering become effective when filed
with the commission.

Correct grammatical and punctuation errors. .

Proposal Changes the Following Existing Rules: See
Other Identlfymg Information and Explanatlon of Rule
above.

NOTICE '

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD

*PUBLIC HEARINGS, PREPARE-A SMALL BUSINESS
"ECONOMIC IMPACT :STATEMENT, OR PROVIDE
"RESPONSES TO THE CRITERIA FOR A SIGNIFICANT

LEGISLATIVERULE. IF Y.OU OBJECT TO THE USE OF

_THE EXPEDITED RULE-MAKING PROCESS, YOU
" MUST EXPRESS YOUR OBJECTIONS IN WRITING

AND THEY MUST BE SENT TO Secretary; Docket No. A-

. ..030832, Washington Utilities and Transportation Commis-
- sion, P.O. Box 47250, Olympia, WA 98504-7250, AND

RECEIVED BY September 22, 2003. .
e S T Tuly 23,2003
Carole J. Washburn

- Secretary

Expedited

EXPEDITED
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AMENDATORY SECTION (Amending Docket No. U-
991301, General Order No. R-498, filed 5/14/02, effective
6/17/02)

WAC 480-80-121 Tariff changes with statutory
notice. (1) The statutory notice periods for tariff changes are:
(a) The commission must receive tariff changes not less

than thirty days in advance of the requested effective date as
requxred by RCW 80 28 060 and ((89—36—1—1-9—1Fe}eeemmum-

aeﬁe&t&ﬁqeeemﬂss&ea)j 80.36.110 (1)(a);

(b) The commission must receive telecommunications

tariff changes that reduce rates with no offsetting rate
increases not less than ten days in advance of the requested

effective date, as required by RCW 80.36.110 (2)(a). If a
company makes a filing pursuant to this subsection. it may

not file for an increase to any rate, charge, rental, or toll to
recover the revenue deficit that results from the decrease for

a period of one year.

(2) The statutory notice period begins on the date the
commission receives the tariff filing, in accordance with
WAC 480-80-031.

AMENDATORY SECTION (Amending Docket No. U-
991301, General Order No. R-498, filed 5/14/02, effective
6/17/02)

WAC 480-80-122 Tariff changes with less than stat-
utory notice. (1) The commission may allow tariff changes
to become effective with less than the statutory notice (LSN)
period specified in WAC 480-80-121(1) when the utility pro-
vides good cause. A utility filing for LSN treatment may use
an LSN form provided by the commission, or may submit a
letter that includes the following:

(a) Utility information:

(i) Name and address of utility;

(ii) Telephone number, e-mail address, and fax number;
and

(iii) Name of contact person for the filing.

(b) Tariff identification information:

(i) Number of the tariff being amended;

(ii) Title of the tariff item(s) being amended, if applica-
ble; and

(iii) Number of the tariff sheet being amended.

(c) Concise description of the changes being proposed;

(d) Reason(s) for requesting LSN handling;

(e) Effective date requested; and

(f) If the utility does not include an authorizing signature
on the tariff sheets, a statement certifying that the submitting
person has authority to issue tariff changes on behalf of the
utility.

(2) A utility requesting LSN must file tariff sheets with
an effective date that reflects the required statutory notice
period.

(3) If the LSN request is granted, the commission will
issue an order directing that the tariff sheets be revised to
reflect the authorized LSN effective date.

Expedited
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NEW SECTION

WAC 480-80-126 Telecommunications promotional
offering. (1) Any telecommunications tariff filing that makes
a promotional offering becomes effective on the later of the
effective date stated in the tariff or the date it is filed with the
commission.

(2) For purposes of this section, a promotional offering is
a telecommunications tariff that, for a period of up to ninety
days, waives or reduces charges or conditions of service for
existing or new subscribers for the purpose of retaining or
increasing the number of customers who subscribe to or use a
service.