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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

)1. ARRANGEMENT OF THE REGISTER

The Register is arranged in the following eight sections:

(@) PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.

b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals.

(c) EXPEDITED RULE MAKINGe-includes the full text of the rule belng proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register.

d) PERMANENT-includes the full text of permanently adopted rules.

(e) EMERGENCY-includes the full text of emergency rules and rescissions.

® MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

(8) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(h) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:
(a) In amendatory sections—
(i) underlined material is new material;
(ii) deleted material is ((himred-out-betweendoubleparentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;
© The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)
does not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office.

4. EFFECTIVE DATE OF RULES
(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the

rule.
(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.
©) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
' : rules.

8. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].
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1
All documents are due at the code reviser's office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see
WAC 1-21-040.

2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier
3 non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register.

4
A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited rule making and the agency adoption date.

No hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
-anid that has fifty or fewer employees." '

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry. ,

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 04-14-015
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed June 25, 2004, 4:30 p.m.]

- Subject of Possible Rule Making: Pull-tabs.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: We have received a petition
for rule change from ZDI Gaming, Inc. requesting a change
to pull-tabs rules.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rick Day, Deputy Director, P.O. Box
42400, Olympia, WA 98504-2400, (360) 486-3446; Neal
Nunamaker, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 486-3449; or Susan Arland, Rules
Coordinator, P.O. Box 42400, Olympia, WA 98504-2400,
(360) 486-3466.

Meeting Dates and Locations: On August 13, 2004, at
The Heathman Lodge, 7801 N.E. Greenwood Drive, Vancou-
ver, WA 98662, (360) 254-3100; on September 10, 2004, at
3985 Bennett Drive, Bellingham, WA 98225, (360) 676-
7700; or on October 15, 2004, at 505 Highway 2, Leaven-
worth, WA 98826, (509) 548-7000. ‘

Negotiated rule

June 24, 2004
Susan Arland
Rules Coordinator

WSR 04-14-031
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
{Filed June 29, 2004, 3:20 p.m]

Subject of Possible Rule Making: WAC 458-20-110
Freight and delivery charges.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300 and 82.01.060(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department is consider-
ing a revision to this rule to update the information to reflect
changes in the law resulting from the implementation of pro-
visions of the national streamlined sales and use tax agree-
ment, and chapter 367, Laws of 2002, regarding treatment of
delivery charges for purposes of use tax.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, e-
mail, fax, or at the public meeting. Oral comments will be
accepted at the public meeting. A preliminary discussion
draft of a possible new or revised rule(s) is available upon

WSR 04-14-045

request. Written comments on and/or requests for copies of
the draft may be directed to Gayle Carlson, Legislation and
Policy, P.O. Box 47467, Olympia, WA 98504-7467, phone
(360) 570-6126, e-mail GayleC@dor.wa.gov, fax (360) 664-
0693.

Date and Location of Public Meeting: Capital Plaza
Building, 4th Floor Large Conference Room, 1025 Union
Avenue S.E., Olympia, WA, on August 17, 2004, at 1:30
p-m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

June 29, 2004

Alan R. Lynn

Rules Coordinator

Legislation and Policy Division

WSR 04-14-034
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 29, 2004, 4:01 p.m.]

The Medical Assistance Administration would like to
withdraw preproposal statement of inquiry, filed as WSR 03-
16-020, filed on July 28, 2003.

Brian Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-14-045
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed June 29, 2004, 4:27 p.m.]

Subject of Possible Rule Making: Amend commercial-
ization of wildlife rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Fish and Wildlife Com-
mission has accepted a petition to amend falconry rules, and
has instructed the department to initiate rule making on com-
mercialization of wildlife with emphasis on raptors.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: United States Fish and Wildlife Service. The depart-
ment will coordinate state action with federal action on rap-
tors.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dave Brittell, Wildlife Program, Assis-
tant Director, 600 Capitol Way, Olympia, WA 98501-1091,

Preproposal

PREPROPOSAL
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WSR 04-14-053

phone (360) 902-2504. Contact by August 19, 2004.
Expected proposal filing on or after August 20, 2004.

June 29, 2004

Evan Jacoby

Rules Coordinator

WSR 04-14-053
PREPROPOSAL STATEMENT OF INQUIRY
ENVIRONMENTAL HEARINGS OFFICE
[Filed June 30, 2004, 11:42 a.m.]

Subject of Possible Rule Making: The adoption of per-
manent procedural rules for the Environmental and Land Use
Hearings Board.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 43.21L RCW and RCW 34.05.360.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: During the 2003 session, the
state legislature adopted ESSB 5776 creating the new Envi-
ronmental and Land Use Hearings Board in the Environmen-
tal Hearings Office (EHO). The statute requires that the EHO
adopt implementing rules. The rules would govern the proce-
dural operation of the new board.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The agency will rely
on written and oral testimony provided during informal and
formal comment periods and the open public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Eric Z. Lucas, Rules Coordinator,
Environmental Hearings Office, P.O. Box 40903, Lacey, WA
98504-0903, call (360) 459-6327, fax (360) 438-7699, or
send e-mail to EricL @eho.wa.gov.

June 30, 2004

Eric Z. Lucas

Administrative Appeals Judge
and Rules Coordinator

WSR 04-14-055
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
[Order 04-12—Filed June 30, 2004, 2:15 p.m.]

Subject of Possible Rule Making: Amending the defini-
tions of "clean soils and dredged material" and "contaminated
soils and dredged material,” and the approach to managing
soils containing contaminants, set forth in chapter 173-350
WAQC, Solid waste handling standards.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 70.95 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Several stakeholders have
expressed concern with the current approach to managing
soils containing contaminants. The current rule provides a

Preproposal

Washington State Register, Issue 04-14

very flexible system for managing soils and dredged material.
Our intent is to provide greater certainty and a more consis-
tent statewide regulatory system.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: There are no other state and federal agencies with regu-
latory authority for this subject.

Process for Developing New Rule: Agency study; and
we will convene an External Advisory Committee (EAC) to
help formulate approaches to defining and managing soils
containing contaminants. The EAC will be comprised of
stakeholders and other interested parties. Additionally, we
will conduct public workshops on the proposed rule amend-
ments in the latter stages of rule development.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mike Hibbler, Project Manager, Wash-
ington State Department of Ecology, 4601 North Monroe,
Spokane, WA 99205, (509) 329-3466, mhib461@
ecy.wa.gov; or Wayne Krafft, Technical Lead, Washington
State Department of Ecology, 4601 North Monroe, Spokane,
WA 99205, (509) 329-3438, akra461 @ecy.wa.gov.

To be added to a notification mailing list please contact
Brenda Pozega, Washington State Department of Ecology,
4601 North Monroe, Spokane, WA 99205, (509) 329-3548,
bpoz461 @ecy.wa.gov.

June 30, 2004
Cullen Stephenson

Program Manager

WSR 04-14-079
PREPROPOSAL STATEMENT OF INQUIRY
PARKS AND RECREATION
COMMISSION
[Filed July 6, 2004, 12:05 p.m.]

Subject of Possible Rule Making: The Washington State
Parks and Recreation Commission will conduct a review of
the provisions of chapter 352-32 WAC, Public use of state
park areas, and may determine the need to establish new or
amend existing administrative rules in this chapter. The com-
mission's review will emphasize, but will not be limited to,
those rules related to the current, revised and new services
offered and the types of fees and permits collected.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 79A.05.030, 79A.05.035, 79A.05.055, and
79A.05.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The commission's interest in
the economic viability and cost effectiveness of the state park
system creates the need to continuously review and possibly
revise rules in this chapter related to services, fees and the
collection of fees. The review is intended to identify oppor-
tunities to adopt clear, viable and equitable rules for the
health, safety, preservation and financial stability of Wash-
ington's state park system for the benefit of all citizens of the
state. The commission's review may also provide for general
housekeeping and minor changes in text.
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Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rita Cooper, Assistant Director,
Administrative Services, Business Development, Washing-
ton State Parks, P.O. Box 42650, 7150 Cleanwater Lane,
Olympia, WA 98504-2650, phone (360) 586-6606, fax (360)
753-1594, e-mail rita.cooper @parks.wa.gov.

July 6, 2004
Jim French, Chief

Policy and Financial Research

WSR 04-14-088
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed July 6, 2004, 2:11 p.m.]

Subject of Possible Rule Making: WAC 296-46B-900
Electrical work and permits and fees, 296-46B-905 Inspec-
tion, 296-46B-915 Civil penalty schedule, 296-46B-925
Electrical/telecommunications contractor's license, and 296-
46B-970 Continuing education. General requirements - con-
tinuing education classes requirements for administrator,
master electrician, and electrician renewal.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 19.28 RCW, Electricians and electrical
installations.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of this rule
making is to:

« Create a provisional electrical permit to allow electrical
contractors some flexibility with permitting when doing
service work. This provision will allow a simpler
method for an electrical contractor to be compliant with
the requirements for permitting electrical work when the
scope of the work is unknown when the service worker is
dispatched to the jobsite.

»  Upon direction by the Electrical Board, this will clarify

. the definition of an independent power producer by plac-
ing the department's Electrical Board approved policy
into rule.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The state Electrical
Board will be used to develop these rules. Other interested
parties and the public may also participate by providing writ-
ten comments or giving oral testimony during the public
hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Christine Swanson, Department of
Labor and Industries, Specialty Compliance Services Divi-
sion, P.O. Box 44400, Olympia, WA 98504-4400, phone

WSR 04-14-098

(360) 902-6411, fax (360) 902-5292, e-mail copc235@
Ini.wa.gov.

July 6, 2004
Paul Trause
Director
WSR 04-14-097
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
[Filed July 6, 2004, 4:16 p.m.]

Subject of Possible Rule Making: WAC 388-462-0015
Medical programs for pregnant women and any other related
WACs.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Revising what is considered
acceptable verification for pregnancy and also rewriting the
WAC for clarity.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Wendy Forslin, Program Manager,
P.O. Box 45534, Olympia, WA 98504-5534, phone (360)
725-1343, e-mail forslwc @dshs.wa.gov, fax (360) 664-0910,
TTY 1-800-848-5429.

July 1, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-14-098
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 6, 2004, 4:17 p.m.]

Subject of Possible Rule Making: WAC 388-533-0400
Maternity care and newborn delivery, 388-533-0500 Planned
home births—Pilot project, and 388-533-0600 Births in
birthing centers.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.760, 74.09.770.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: MAA will be making

Preproposal
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changes to clarify existing policy and will include the follow-

ing: :

¢ Removal of references to the medically indigent pro-
gram;

* Removal of references to "pilot project” preceding
planned home births and establish planned home births
as an accepted program,

*  Combining of the births in birthing centers and planned
home births into one section;

» Eliminating reimbursement of prenatal assessment fee;
and

¢  Clarifying language around antepartum care.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Department of Health will be involved in the drafting
and rule review process; and the Centers for Medicare and
Medicaid Services will review and approve a state plan
amendment. _

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Wendy L. Boedigheimer, Rules Pro-
gram Manager, Medical Assistance Administration, Rules
and Publications Section, P.O. Box 45533, Olympia, WA
98504-5533, phone (360) 725-1306, fax (360) 586-9727,
TTY 1-800-848-5429, e-mail boediwl @dshs.wa.gov.

_ July 1, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-14-102
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed July 7, 2004, 9:50 a.m.]

Subject of Possible Rule Making: In response to a peti-
tion received from the Washington State Horticulture Associ-
ation, the department is considering amending chapter 16-
229 WAC, Secondary and operational area containment for
bulk pesticides. Specifically, the department is considering
exempting pesticides containing only kaolin clay as the
active ingredient from the definition of "pesticide" in WAC
16-229-010. If exempted, pesticides containing only kaolin
clay as the active ingredient would no longer be counted for
the purpose of establishing permanent mixing/loading site
threshold.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 17.21.030 (1)(a) and chapter 34.05 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Since the current rule was
adopted, pesticides containing kaolin clay have been regis-
tered and are in widespread use on pears. Kaolin clay pesti-
cides are used at high rates per acre. Because of these high
rates, the threshold values for permanent/mixing loading sites

Preproposal
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are triggered. When the threshold values are triggered, the
current rules require that all mixing/loading activities take
place within an operational area containment as outlined in
WAC 16-229-400. EPA has determined that pesticides con-
taining kaolin clay are neither harmful to nontargeted organ-
isms nor to the environment. Aquatic organisms are not
likely to be affected because kaolin does not dissolve in
water. The cost to the regulated industry of building opera-
tional area containment is substantial. If exempted, pesti-
cides containing kaolin clay would no longer be counted for
the purpose of establishing permanent mixing/loading site
threshold values, thereby, eliminating the need for unneces-
sary and costly operational area containment.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: There are no other state or federal agencies that regulate
this subject.

Process for Developing New Rule: The Washington
State Department of Agriculture staff, with suggestions from
the regulated industry, will draft any necessary new rule lan-
guage.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Cliff Weed, Program Manager, Pesti-
cide Management Division, Washington State Department of
Agriculture, P.O. Box 42560, Olympia, WA 98504-2560,
phone (360) 902-2036, e-mail cweed@agr.wa.gov, fax (360)
902-2093.

July 7,2004
Bob Arrington
Assistant Director
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WSR 04-13-139
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed June 22, 2004, 3:13 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
07-062.

Title of Rule and Other Identifying Information: The
DSHS Division of Child Support (DCS) is amending WAC
388-14A-1020 (definitions section), 388-14A-4100, and
other related sections and adopts new rules as well. Amend-
ing WAC 388-14A-1020 What definitions apply to the rules
regarding child support enforcement?, 388-14A-4040 DCS
can serve some collection actions by electronic service, 388-
14A-4100 How does ((Ean)) the division of child support
((meke-me)) enforce my obligation to provide health insur-
ance for my children?, 388-14A-4110 If my support order
requires me to provide health insurance for my children, what
do I have to do?, 388-14A-4120 DCS ((serves—=)) uses the
national medical support notice ((ef-enrelment)) to enforce
an obligation to provide health insurance coverage, and 388-
14A-4130 What must ((en-employerorunion-whe-reeeivesa
notice-of-enrollmentde)) a plan administrator do after receiv-

ing a national medical support notice from the division of
child support?; and new sections WAC 388-14A-4121 Can a

Washington employer assume that every national medical
support notice that the employer receives is from the division
of child support?, 388-14A-4122 What kind of information is
included in the national medical support notice?, 388-14A-
4123 What can happen if the employer fails to comply with
the terms of the national medical support notice?, 388-14A-
4124 Who are the parties involved with the national medical
support notice?, 388-14A-4125 What must an employer do
after receiving a national medical support notice?, 388-14A-
4126 What kind of help is available for an employer or plan
administrator who has questions about the national medical
support notice?, 388-14A-4135 What must the plan adminis-
trator do when the noncustodial parent has health insurance
but the children are not included in the coverage?, 388-14A-
4140 What must the plan administrator do when the noncus-
todial parent is eligible for health insurance but is not yet
enrolled?, 388-14A-4143 What must the plan administrator
do when the employer provides health insurance but the non-
custodial parent is not yet eligible for coverage?, 388-14A-
4145 What must the plan administrator do when the insur-
ance plan in which the noncustodial parent is enrolled does
not provide coverage which is accessible to the children?,
388-14A-4150 What must the plan administrator do when the
noncustodial parent has more than one family?, 388-14A-
4160 Are there any limits on the amount a noncustodial par-
ent may be required to pay for health insurance premiums?,
388-14A-4165 What happens when a noncustodial parent
does not earn enough to pay child support plus the health
insurance premium?, 388-14A-4170 How long does a
national medical support notice or other notice of enrollment
remain in effect?, and 388-14A-4175 Is an employer obli-
gated to notify the division of child support when insurance
coverage for the children ends?

WSR 04-13-139

These rules describe how the DCS enforces medical
child support obligations using a federal form called the
national medical support notice (NMSN).

DCS has adopted emergency rules under WSR 04-07-
057, effective March 22, 2004, so that we could start using
the NMSN as soon as possible. We expect to file a second
emergency rule in July 2004, to remain in effect until the
rule-making order is filed on the regular rule-making process.

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), 4500 10th Avenue S.E., Rose
Room, Lacey, WA, on August 10, 2004, at 10:00 a.m.

Date of Intended Adoption: Not earlier than August 11,
2004.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., August 10, 2004.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by August 6, 2004, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The federal gov-
ernment has created a new national medical support notice
and has required state child support enforcement agencies to
use the notice when enforcing medical support obligations.
See above for a list of existing rules amended in this proposal.

Reasons Supporting Proposal: Implementing a federal .

requirement.

Statutory Authority for Adoption: RCW 74.08.090 and
74.20A.310.

Statute Being Implemented: RCW 26.18.170, 42 U.S.C.
666 (a)(19), Child Support Performance and Incentives Act
of 1998, 45 C.F.R. 303.31 and 303.32.

Rule is necessary because of federal law, 42 U.S.C. 666
(a)(19), Child Support Performance and Incentives Act of
1998, 45 C.F.R. 303.31 and 303.32.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The Division of Child Support (DCS) is adopt-
ing or incorporating w/o material change federal statutes or
regulations.

Name of Proponent: Department of Social and Health
Services, Economic Services Administration, Division of
Child Support, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Koptur, DCS HQ,
P.0. Box 9162, Olympia, WA 98507-9162, (360) 664-5065.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Under RCW 19.85.061
and 19.85.025, this rule is exempt from the requirement to
file a small business economic impact statement because we
are adopting or incorporating w/o material change federal
statutes or regulations.

A cost-benefit analysis is not required under RCW
34.05.328. The rule does meet the definition of a significant
legislative rule but DSHS/DCS is exempt from preparing fur-
ther analysis under RCW 34.05.328 (5)(b)(iii), rules that
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adopt or incorporate federal statutes or rules without material
change.
June 21, 2004

Jim Schnellman
for Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-1020 What definitions apply to the
rules regarding child support enforcement? For purposes
of this chapter, the following definitions apply:

""Absence of a court order'' means that there is no court
order setting a support obligation for the noncustodial parent
(NCP), or specifically relieving the NCP of a support obliga-
tion, for a particular child.

""Absent parent' is a term used for a noncustodial par-
ent.

""Accessible coverage'' means health insurance cover-
age which provides primary care services to the children with
reasonable effort by the custodian.

"Accrued debt” means past-due child support which

has not been paid. '

"'Administrative order' means a determination, find-
ing, decree or order for support issued under RCW
74.20A.055, 74.20A.056, or 74.20A.059 or by another state's
agency under an administrative process, establishing the
existence of a support obligation (including medical support)
and ordering the payment of a set or determinable amount of
money for current support and/or a support debt. Administra-
tive orders include:

(1) An order entered under chapter 34.05 RCW;

(2) An agreed settlement or consent order entered under
WAC 388-14A-3600; and

(3) A support establishment notice which has become
final by operation of law.

"Agency' means the Title IV-D provider of a state. In
Washington, this is DCS.

"Agreed settlement” is an administrative order that
reflects the agreement of the noncustodial parent, the custo-
dial parent and the division of child support. An agreed settle-
ment does not require the approval of an administrative law
judge.

"Aid" or "public assistance'' means cash assistance
under the temporary assistance for needy families (TANF)
program, the aid for families with dependent children
(AFDC) program, federally-funded or state-funded foster
care, and includes day care benefits and medical benefits pro-
vided to families as an alternative or supplement to TANF.

""Alternate recipient'' means a child of the employee or
retiree named within a support order as being entitled to cov-

erage under an employer's group health plan.
""Applicant/custodian’’ means a person who applies for

nonassistance support enforcement services on behalf of a
child or children residing in their household.

""Applicant/recipient,” '"applicant,” and "recipient"
means a person who receives public assistance on behalf of a
child or children residing in their household.
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"Arrears" means the debt amount owed for a period of
time before the current month.

"Assistance’ means cash assistance under the state pro-
gram funded under Title IV-A of the federal Social Security
Act.

""Birth costs' means medical expenses incurred by the
custodial parent or the state for the birth of a child.

"Conference board" means a method used by the divi-
sion of child support for resolving complaints regarding DCS
cases and for granting exceptional or extraordinary relief
from debt.

""Consent order'" means a support order that reflects the
agreement of the noncustodial parent, the custodial parent
and the division of child support. A consent order requires the
approval of an administrative law judge.

"Court order’ means a judgment, decree or order of a
Washington state superior court, another state's court of com-
parable jurisdiction, or a tribal court.

"Current support" or "current and future support"
means the amount of child support which is owed for each
month.

""Custodial parent’" means the person, whether a parent
or not, with whom a dependent child resides the majority of
the time period for which the division of child support seeks
to establish or enforce a support obligation.

""Date the state assumes responsibility for the support
of a dependent child on whose behalf support is sought"
means the date that the TANF or AFDC program grant is
effective. For purposes of this chapter, the state remains
responsible for the support of a dependent child until public
assistance terminates, or support enforcement services end,
whichever occurs later.

""Delinquency"’ means failure to pay current child sup-
port when due.

"Department’’ means the Washington state department
of social and health services (DSHS).

"Dependent child'' means a person:

(1) Seventeen years of age or younger who is not self-
supporting, married, or a member of the United States armed
forces;

(2) Eighteen years of age or older for whom a court order
requires support payments past age eighteen;

(3) Eighteen years of age or older, but under nineteen
years of age, for whom an administrative support order exists
if the child is:

(a) A full-time student; and

(b) Reasonably expected to complete secondary school
or the equivalent level of vocational or technical training
before the end of the month in which the child turns nineteen.

""Disposable earnings'' means the amount of earnings
remaining after the deduction of amounts required by law to
be withheld.

"Earnings'’ means compensation paid or payable for
personal service. Earnings include:

(1) Wages or salary;

(2) Commissions and bonuses;

(3) Periodic payments under pension plans, retirement
programs, and insurance policies of any type;

(4) Disability payments under Title 51 RCW;
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(5) Unemployment compensation under RCW
50.40.020, 50.40.050 and Title 74 RCW;

(6) Gains from capital, labor, or a combination of the
two; and

(7) The fair value of nonmonetary compensation
received in exchange for personal services.

"Employee'' means a person to whom an employer is
paying, owes, or anticipates paying earnings in exchange for
services performed for the employer.

"Employer'' means any person or organization having
an employment relationship with any person. This includes:

(1) Partnerships and associations;

(2) Trusts and estates;

(3) Joint stock companies and insurance companies;

(4) Domestic and foreign corporations;

(5) The receiver or trustee in bankruptcy; and

(6) The trustee or legal representative of a deceased per-
son.

"Employment' means personal services of whatever
nature, including service in interstate commerce, performed
for earnings or under any contract for personal services. Such
a contract may be written or oral, express or implied.

"Family" means the person or persons on whose behalf
support is sought, which may include a custodial parent and
one or more children, or a child or children in foster care
placement. The family is sometimes called the assistance
unit. :
"Family member' means the caretaker relative, the
child(ren), and any other person whose needs are considered
in determining eligibility for assistance.

"Foreign order' means a court or administrative order
entered by a tribunal other than one in the state of Washing-
ton.

"Foster care case'' means a case referred to the Title
IV-D agency by the Title IV-E agency, which is the state
division of child and family services (DCES).

"Fraud," for the purposes of vacating an agreed settle-
ment or consent order, means: _

(1) The representation of the existence or the nonexist-
ence of a fact;

(2) The representation's materiality;

(3) The representation's falsity;

(4) The speaker's knowledge that the representation is
false;

(5) The speaker's intent that the representation should be
acted on by the person to whom it is made;

(6) Ignorance of the falsity on the part of the person to
whom it is made;

(7) The latter's:

(a) Reliance on the truth of the representation;

(b) Right to rely on it; and

(c) Subsequent damage.

"Full support enforcement services'' means the entire
range of services available in a Title IV-D case.

"Good cause' for the purposes of late hearing requests
and petitions to vacate orders on default means a substantial
reason or legal justification for delay, including but not lim-
ited to the grounds listed in civil rule 60. The time periods
used in civil rule 60 apply to good cause determinations in

this chapter. '
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""Head of household'’ means the parent or parents with
whom the dependent child or children were residing at the
time of placement in foster care.

'"Health care costs'':

(1) For the purpose of establishing support obligations
under RCW 74.20A.055 and 74.20A.056, means medical,
dental and optometrical expenses; and((3))

(2) For the purpose of enforcement action under chapters
26.23, 74.20 and 74.20A RCW, including the notice of sup-
port debt and the notice of support owed, means medical,
dental and optometrical costs stated as a fixed dollar amount
by a support order.

""Health insurance' means insurance coverage for all
medical services related to an individual's general health and
well being. These services include, but are not limited to:
Medical/surgical (inpatient, outpatient. physician) care, med-
ical equipment (crutches, wheel chairs, prosthesis, etc.),
pharmacy products. optometric care, dental care, orthodontic
care, preventive care, mental health care, and physical ther-
apy.

"Hearing" means an adjudicative proceeding autho-
rized by this chapter, or chapters 26.23, 74.20 and 74.20A
RCW, conducted under chapter 388-02 WAC and chapter
34.05 RCW.

"I/Me" means the person asking the question which
appears as the title of a rule.

"Income" includes:

(1) All gains in real or personal property;

(2) Net proceeds from the sale or exchange of real or per-
sonal property; :

(3) Earnings;

(4) Interest and dividends;

(5) Proceeds of insurance policies;

(6) Other periodic entitlement to money from any
source; and

(7) Any other property subject to withholding for support
under the laws of this state.

"Income withholding action" includes all withholding
actions which DCS is authorized to take, and includes but is
not limited to the following actions:

(1) Asserting liens under RCW 74.20A.060;

(2) Serving and enforcing liens under chapter 74.20A
RCW;

(3) Issuing orders to withhold and deliver under chapter
74.20A RCW;

(4) Issuing notices of payroll deduction under chapter
26.23 RCW; and

(5) Obtaining wage assignment orders under RCW
26.18.080.

"Locate' can mean efforts to obtain service of a support
establishment notice in the manner prescribed by WAC 388-
14A-3105.

"Medical support'’ means either or both:

(1) Health care costs stated as a fixed dollar amount in a
support order; and

(2) Health insurance coverage for a dependent child.

""National Medical Su t Notice" or " “"isa

federally-mandated form that DCS uses to enforce a health

insurance support obligation; the NMSN is a notice of enroll-
ment as described in RCW 26.18.170.

" Proposed

PROPOSED



[—]
ke
(]
[—]
(-
[(—]
0=
O

WSR 04-13-139

"Noncustodial parent” means the natural parent, adop-
tive parent, responsible stepparent or person who signed and
filed an affidavit acknowledging paternity, from whom the
state seeks support for a dependent child. Also called the
NCP. A parent is considered to be an NCP when for the
majority of the time during the period for which support is
sought, the dependent child resided somewhere other than
with that parent.

""Other ordinary expense’" means an expense incurred
by a parent which:

(1) Directly benefits the dependent child; and

(2) Relates to the parent’s residential time or visitation
with the child.

"'Participant’’ means an employee or retiree who is eli-

gible for coverage under an employer group health plan.
. ""Past support'’ means support arrears.

""Paternity testing'' means blood testing or genetic tests
of blood, tissue or bodily fluids. This is also called genetic
testing.

""Payment services only” or ""PSO'" means a case on
which the division of child support's activities are limited to
recording and distributing child support payments, and main-
taining case records. A PSO case is not a IV-D case.

"Permanently assigned arrearages' means those
arrears which the state may collect and retain up to the
amount of unreimbursed assistance.

""Physical custodian'' means custodial parent (CP).

""Plan administrator' means the person or entity per-
forms those duties specified under 29 USC 1002 (16)(A) for
a health plan. If no plan administrator is specifically so des-
ignated by the plan's organizational documents. the plan's
sponsor is the administrator of the plan. Sometimes an
employer acts as its own plan administrator.

""Putative father' includes all men who may possibly
be the father of the child or children on whose behalf the
application for assistance or support enforcement services is
made.

""Reasonable efforts to locate'’ means any of the fol-
lowing actions performed by the division of child support:

(1) Mailing a support establishment notice to the noncus-
todial parent in the manner described in WAC 388-14A-
3105; '

(2) Referral to a sheriff or other server of process, or to a
locate service or department employee for locate activities;

(3) Tracing activity such as:

(a) Checking local telephone directories and attempts by
telephone or mail to contact the custodial parent, relatives of
the noncustodial parent, past or present employers, or the
post office;

(b) Contacting state agencies, unions, financial institu-
tions or fraternal organizations;

(c) Searching periodically for identification information
recorded by other state agencies, federal agencies, credit
bureaus, or other record-keeping agencies or entities; or

(d) Maintaining a case in the division of child support's
automated locate program, which is a continuous search pro-
cess.

(4) Referral to the state or federal parent locator service;
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(5) Referral to the attorney general, prosecuting attorney,
the IV-D agency of another state, or the Department of the
Treasury for specific legal or collection action;

(6) Attempting to confirm the existence of and to obtain
a copy of a paternity acknowledgment; or

(7) Conducting other actions reasonably calculated to
produce information regarding the NCP's whereabouts.

"Required support obligation for the current month"
means the amount set by a superior court order, tribal court
order, or administrative order for support which is due in the
month in question.

"Resident’ means a person physically present in the
state of Washington who intends to make their home in this
state. A temporary absence from the state does not destroy
residency once it is established.

"Residential care' means foster care, either state or

federally funded.

"Residential parent'’ means the custodial parent (CP),
or the person with whom the child resides that majority of the
time.

"Responsible parent' is a term sometimes used for a
noncustodial parent.

"Responsible stepparent'’ means a stepparent who has
established an in loco parentis relationship with the depen-
dent child.

"Retained support’ means a debt owed to the division
of child support by anyone other than a noncustodial parent.

""Satisfaction of judgment'' means payment in full of a
court-ordered support obligation, or a determination that such
an obligation is no longer enforceable.

"Secretary” means the secretary of the department of
social and health services or the secretary’s designee.

""State'" means a state or political subdivision, territory,
or possession of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, a federally recognized
Indian tribe or a foreign country.

"Superior court order'” means a judgment, decree or
order of a Washington state superior court, or of another
state's court of comparable jurisdiction.

"Support debt'’ means support which was due under a
support order but has not been paid. This includes:

(1) Delinquent support;

(2) A debt for the payment of expenses for the reason-
able or necessary care, support and maintenance including
health care costs, birth costs, child care costs, and special
child rearing expenses of a dependent child or other person;

(3) A debt under RCW 74.20A.100 or 74.20A.270; or

(4) Accrued interest, fees, or penalties charged on a sup-
port debt, and attorney's fees and other litigation costs
awarded in an action under Title IV-D to establish or enforce
a support obligation. .

"Support enforcement services' means all actions the
Title IV-D agency is required to perform under Title IV-D of

“the Social Security Act and state law.

"Support establishment notice’” means a notice and
finding of financial responsibility under WAC 388-14A-
3115, a notice and finding of parental responsibility under
WAC 388-14A-3120, or a notice and finding of medical
responsibility under WAC 388-14A-3125.

{
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""Support money" means money paid to satisfy a sup-
port obligation, whether it is called child support, spousal
support, alimony, maintenance, medical support, or birth
costs.

"Support obligation" means the obligation to provide
for the necessary care, support and maintenance of a depen-
dent child or other person as required by law, including
health insurance coverage, health care costs, birth costs, and
child care or special child rearing expenses.

"Temporarily assigned arrearages'” means those
arrears which accrue prior to the family receiving assistance,
for assistance applications dated on or after October 1, 1997.

"Title IV-A"" means Title IV-A of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-A agency'' means the part of the department
of social and health services which carries out the state's
responsibilities under the temporary assistance for needy
families (TANF) program (and the aid for dependent children
(AFDC) program when it existed).

"Title IV-D" means Title IV-D of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-D agency" or "IV-D agency' means the divi-
sion of child support, which is the agency responsible for car-
rying out the Title IV-D plan in the state of Washington. Also
refers to the Washington state support registry (WSSR).

"Title IV-D case" is a case in which the division of
child support provides services which qualifies for funding
under the Title IV-D plan.

"Title IV-D plan'’ means the plan established under the
conditions of Title IV-D and approved by the secretary,
Department of Health and Human Services.

"Title IV-E"" means Title IV-E of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-E case'’ means a foster care case.

"Tribunal' means a state court, tribal court, administra-
tive agency, or quasi-judicial entity authorized to establish,
enforce or modify support orders or to determine parentage.

"Unreimbursed assistance'” means the cumulative
amount of assistance which was paid to the family and which
has not been reimbursed by assigned support collections.

"We" means the division of child support, part of the
department of social and health services of the state of Wash-
ington.

"WSSR'" is the Washington state support registry.

"You'' means the reader of the rules, a member of the
public, or a recipient of support enforcement services.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4040 DCS can serve some collection
actions by electronic service. (1) An employer, or any other
person, firm, corporation or political subdivision, or any
department of the state or federal government may agree with
the division of child support (DCS) to accept electronic data
transmission (EDT) as service of the following documents:

(a) Notice of payroll deduction under RCW 26.23.060;
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(b) Order to withhold and deliver under RCW
74.20A.080;

(c) Assignment of earnings under RCW 74.20A.240,

(d) Notice of enrollment or National Medical Support
Notice (NMSN) under RCW 26.18.170 (2)(a)(iv);

(e) Releases of any of these collection documents; and

((¢&))) () Amendments in the amount to be withheld
under any of these collection documents.

(2) Agreements for service by EDT must be in writing.
The employer, person, firm, corporation, political subdivi-
sion or department must agree to accept EDT as:

(a) Personal service of the withholding documents; and

(b) A written document for the purposes of chapters
26.23 and 74.20A RCW.

(3) DCS provides the party accepting EDT with copies
of the current forms listed in subsection (2) above, as well as
any updates to those forms. If DCS fails to provide an
updated form, this does not excuse noncompliance with with-
holding documents served under the EDT agreement.

(4) An agreement to accept service by EDT does not
alter the rights, duties and responsibilities related to income
withholding action under chapters 26.23, 74.20 or 74.20A.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4100 ((€an)) How does the division of
child support ((meke-me)) enforce my obligation to pro-
vide health insurance for my children? (1) If a child sup-
port order requires the noncustodial parent (NCP) to provide
health insurance for the children, the division of child support
(DCS) attempts to enforce that requirement according to the
terms of the order. The following subsections describe the
different types of premium limitations that could apply to a

support order.

by Availableat acostof notpreaterthantwenty-five-per
eent-of the NCP's-basie-suppert-ebligation)) When DCS is
enforcing a support order which contains a specific dollar

limjt for the cost of health insurance premiums or provides
for coverage which is available at no cost to the NCP, DCS
does not require the NCP to provide health insurance if cov-
erage is not available within the limitations of the order.

(3) When DCS is enforcing a support order entered on or
after May 13, 1989, unless the support order specifies differ-
ently. the NCP must provide health insurance for dependent

children if coverage is:
(a) Available or becomes available through the NCP's

employment or union; and
(b) Available at a cost of not greater than twenty-five per

cent of the NCP's basic support obligation.

(4) When DCS is enforcing a support order entered prior
to May 13, 1989, unless the support order specifies differ-
ently, the NCP must provide health insurance for dependent

children if coverage is available or becomes available
through the NCP's employment or union:

Proposed
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(a) For a maximum of twenty-five dollars per month, if

the order specifies that the NCP must provide coverage only
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(a) Provide for coverage for the children named in the
order; and

if it is available at a reasonable cost; or

(b) For any premium amount whatsoever, if the order
does not specify reasonable cost.

(5) DCS serves a notice of intent to enforce a health
insurance obligation if the support order:

(a) Requires the NCP either to provide health insurance
coverage or prove that coverage is not available; and

(b) Does not inform the NCP that failure to provide
health insurance or prove it is not available may result in
enforcement of the order without notice to the NCP.

((&))) (6) DCS serves the notice of intent to enforce a
health insurance obligation on the NCP by certified mail,
return receipt requested, or by personal service.

((65)) (1) The notice advises the NCP that the NCP must
submit proof of coverage, proof that coverage is not avail-
able, or proof that the NCP has applied for coverage, within
twenty days of the date((:

€))) of service of the notice((+-ef

threugh-the NCP's-employer-orunion)).

(8) The notice advises the NCP that, if health insurance
is not yet available, the NCP must immediately notify DCS if
health insurance coverage becomes available through the

NCP's employer or union.
(9) When DCS enforces an NCP's health insurance obli-
gation, such enforcement may include asking the employer

and the plan administrator to enroll the NCP in a health insur-
ance plan available through the employer.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4110 If my support order requires me
to provide health insurance for my children, what do 1
have to do? (1) Once ((an-administrative)) a support order is
entered requiring health insurance, the noncustodial parent
(NCP) must take the following actions within twenty days:

(a) Provide health insurance coverage; and

(b) Provide proof of coverage to the division of child
support (DCS), such as:

(i) The name of the insurer providing the health insur-
ance coverage;

(ii) The names of the beneficiaries covered;

(iii) The policy number;

(iv) That coverage is current; and

(v) The name and address of the NCP's employer.

(2) If health insurance coverage ((is—net-immediately))
that is accessible to the children named in the order is avail-
able, the NCP must:

(a) Provide for coverage ((during-the-next)) for the chil-

dren without waiting for an open enrollment period, as pro-
vided under RCW 48.01.235 (4)(a); and ((then))

(b) Submit proof of coverage as outlined in subsection
(1)(b) above.

(3) If health insurance is not immediately available to the
NCP, as soon as health insurance becomés available, the
NCP must:

Proposed

(b) Submit proof of coverage as outlined in subsection

(1)(b) above.
(4) Medical assistance provided by the department under

chapter 74.09 RCW does not substitute for ((medieal)) health
insurance.

(&) (5) A child's enrollment in Indian health services
satisfies the requirements of this section,

(6) See WAC 388-14A-4165 for a description of what
happens when the combined total of NCP's current support

obligation, arrears payment and health insurance premiums
to be withheld by the employer exceeds the fifty per cent lim-
itation for withholding.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4120 DCS ((serves—a)) uses the
National Medical Support Notice ((ef-enroHment)) to
enforce an obligation to provide health insurance cover-
age. (1) The division of child support (DCS) ((serves)) uses a
notice of enrollment called the National Medical support
Notice (NMSN) to enforce a noncustodial parent's obligation
to provide health insurance coverage under chapter 26.18
RCW.

(2) DCS ((serves-the-notice-of enrolment-on)) sends the
NMSN to the ((NEP's)) noncustodial parent's employer ((er
unien)) in one of the following ways:

(a) In the same manner as a summons in a civil action,
((e®)

(b) By certified mail, return receipt requested,

(c) By regular mail, or
(d) By electronic means as provided in WAC 388-14A-

4040 (1X(d).

(3) DCS ((serves—the—notice—ofenrolment)) sends the
NMSN without notice to the noncustodial parent (NCP)
when:

(a) A court or administrative order requires the NCP to
provide insurance coverage for a dependent child;

(b) The NCP fails to provide health insurance (either by
not covering the child or by letting the coverage lapse) or
fails to provide proof of coverage;

(c) The requirements of RCW 26.23.050 are met; and

(d) DCS has reason to believe that coverage is available
through the NCP's employer or union.

(((4)The-notiee-of-enrollment-advises-the-employereor
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NEW SECTION

WAC 388-14A-4121 Can a Washington employer
assume that every National Medical Support Notice that
the employer receives is from the division of child sup-
port? (1) The National Medical Support Notice (NMSN) is a
federally-mandated form which is used by child support
enforcement agencies all over the United States, not just the
division of child support (DCS).

(2) Each NMSN form contains information advising the
employer which child support enforcement agency sent the
NMSN.

NEW SECTION

WAC 388-14A-4122 What kind of information is
included in the National Medical Support Notice? The
National Medical Support Notice (NMSN) and its cover let-
ter advise the noncustodial parent's employer and the plan
administrator that:

(1) The noncustodial parent (NCP) is required to provide
health insurance coverage for the children named in the
notice;

(2) Information regarding the custodial parent and chil-
dren, especially address information, is confidential and may
not be released to anyone, including the NCP;

(3) Within twenty business days of the date on the notice,
the employer must either:

(a) Respond to the NMSN by completing the response
form and returning it to DCS; or
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(b) Forward Part B of the NMSN to the plan administra-
tor.

(4) The employer or plan administrator is required to
enroll the children in a health insurance plan offered by the
employer or the union if insurance the children can use is or
will become available as provided in WAC 388-14A-4130;

(5) The employer or plan administrator must provide:

(a) Information about the health insurance plan and pol-
icy as requested in the notice; and

(b) Any necessary claim forms or membership cards as
soon as they are available.

(6) The employer or union must withhold premiums
fiom the NCP's net earnings if the NCP is required to pay part
or all of the premiums for coverage under the health insur-
ance plan.

(7) Noncompliance with the NMSN subjects the
employer or union to a fine of up to one thousand dollars
under RCW 74.20A.350. See WAC 388-14A-4123 for a
description of noncompliance penalties.

NEW SECTION

WAC 388-14A-4123 What can happen if the
employer fails to comply with the terms of the National
Medical Support Notice? (1) If an employer fails to comply
with the terms of a National Medical Support Notice
(NMSN) sent by the division of child support (DCS), the
employer may be liable for a fine of up to one thousand dol-
lars under RCW 74.20A.350.

(2) DCS may take action under RCW 74.20A.350 to
impose fines if the employer fails to comply with the terms of
the NMSN. For each failure to comply, DCS may assess a
fine of:

(a) Two hundred dollars for the first month in which the
employer or union fails to comply;

(b) Three hundred dollars for the second month of non-
compliance; and

(c) Five hundred dollars for the third month of noncom-
pliance.

(d) The maximum fine based on a single notice of enroll-
ment is one thousand dollars.

NEW SECTION

WAC 388-14A-4124 Who are the parties involved
with the National Medical Support Notice? (1) The
National Medical Support Notice (NMSN) is a federally-
mandated form used by child support enforcement agencies
to enforce a noncustodial parent's medical support obligation.
The division of child support (DCS) uses the NMSN as pro-
vided in WAC 388-14A-4120.

(2) DCS sends an NMSN when there is a support order
requiring the noncustodial parent (NCP) to provide health
insurance coverage for the children.

(3) DCS sends the NMSN to the NCP's employer.

(4) If the employer provides health insurance coverage,
the employer forwards the NMSN to the appropriate plan
administrator.

(5) The plan administrator is the entity which handles the
ministerial functions for the group health plan maintained by
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the employer or a group health plan to which the employer
contributes.

(6) In some cases, the employer performs the duties of
the plan administrator.

(7) In some cases, the NCP's union either acts as or con-
tracts with the plan administrator.

(8) The plan administrator sends coverage information to
both DCS and the custodial parent (CP).

NEW SECTION

WAC 388-14A-4125 What must an employer do
after receiving a National Medical Support Notice? (1)
Within twenty business days after the date on the National
Medical Support Notice (NMSN), the employer must either
send Part B to the plan administrator or send the employer
response to the division of child support (DCS).

(2) The employer need take no action beyond responding
to the NMSN if:

(a) The employer does not maintain or contribute to
plans providing dependent or family health care coverage;

(b) The employee is among a class of employees (for
example, part-time or nonunion) that are not eligible for fam-
ily health coverage under any group health plan maintained
by the employer or to which the employer contributes; or

(c) The employee either is no longer, or never has been,
employed by this employer.

(3) If subsection (2) of this section does not apply, the
employer must respond to the NMSN and must:

(a) Forward Part B of the NMSN to the plan administra-
tor of each group health plan identified by the employer to
enroll the noncustodial parent's eligible children (see WAC
388-14A-4130 for what the plan administrator must do after
receiving an NMSN); and

(b) When notified by the plan administrator that the chil-
dren are enrolled:

(i) Withhold any employee contributions required for
health insurance premiums and transfer those premiums to
the appropriate plan; or

(ii) Notify DCS that enrollment cannot be completed
because the noncustodial parent's net earnings are not high
enough to allow withholding of child support and health
insurance premiums; in this situation, the employer must
notify DCS of the amount of the premium required to cover
the children.

(c) When notified by the plan administrator that the non-
custodial parent NCP is subject to a waiting period, notify the
plan administrator when the NCP is eligible to enroll in the
plan, and that the NMSN requires the enrollment of the chil-
dren named in the NMSN.

NEW SECTION

WAC 388-14A-4126 What kind of help is available
for an employer or plan administrator who has questions
about the National Medical Support Notice? An employer
or plan administrator who receives a National Medical Sup-
port Notice (NMSN) from the division of child support
(DCS) may do one or more of the following to get help with
the form:

Proposed

Washington State Register, Issue 04-14

(1) Visit the DCS internet web site at http://www.dshs.
wa.gov/dcs/employers.shtml;

(2) Call the DCS Employer Hotline at 1-800-591-2760;
or (3) Contact the DCS field office which issued the
NMSN.

AMENDATORY SECTION (Amending WSR 01-03-089,

filed 1/17/01, effective 2/17/01)

WAC 388-14A-4130 What must ((en-empleyer-or |
u-men—whe—reeewes—e-lmiee-of-emonment-do)) a plan

employer-or-union-must-notify DCS-within-thirty-days-of the
date-eoverage-ends)) A plan administrator who receives a
National Medical Support Notice (NMSN) must respond to
the NMSN within forty business days after the date on the
NMSN.

(2) If the noncustodial parent (NCP) and the children are
to be enrolied in a health insurance plan, the plan administra-
tor must:

(a) Notify the NCP, each child, and the custodial parent
(CP) that coverage of the children is or will become available

(notifying the CP is considered the same as notifying the
child if they live at the same address); and
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(b) If not previously provided, send the CP a description
of the coverage available. including the effective date of cov-
erage, a surnmary plan description and any forms or informa-
tion necessary to start coverage, and information on how to
submit claims for benefits.

(3) If there is more than one option available under the
plan and the NCP is not yet enrolled, the plan administrator
must:

(a) Provide to the division of child support (DCS) copies
of applicable summary plan descriptions for available cover-
age, including the additional participant contribution neces-
sary to obtain coverage for the children under each option and
whether any option has a limited service area; and

(b) If the plan has a default option, enroll the children in
the plan's default option if the plan administrator has not
received DCS' election within twenty business days of the
date the plan administrator returned the response to DCS: or

(c) If the plan does not have a default option, enroll the
children in the option selected by DCS.

(4) If the NCP is subject to a waiting period that expires
within ninety days from the date the plan administrator
receives the NMSN, the plan administrator must enroll the
children named in the NMSN immediately.

(5) If the NCP is subject to a waiting period that expires
more than ninety days from the date the plan administrator
receives the NMSN, the plan administrator must notify the
employer, DCS, the NCP and the CP of the waiting period.
When_the waiting period has expired, the plan administrator
must:

a) Enroll the NCP and the children named in the SN

as provided in subsection (2) or (3) above; and

(b) Notify the employer of enrgllment so_that the
em er may determine if the NCP's income is sufficient to
withhold health insurance premiums, and then either with-
hold accordingly or notify DCS, as provided in WAC 388-
14A-4125 (3)(b).

(6) If the NCP is subject to a waiting period whose dura-
tion is determined by a measure other than the passage of
time (for example, the completion of a certain number of
hours worked). the plan administrator must notify the
employer. DCS. the NCP and the CP of the waiting period.
When the waiting period has expired, the plan adminjstrator
must;

(a) Enroll the NCP and the children named in the NMSN,
as provided in subsection (2) or (3) above: and

(b) Notify the employer of enrollment so that the
employer may determine if the NCP's income is sufficient to
withhold health insurance premiums, and then either with-
hold accordingly or notify DCS. as provided in WAC 388-
14A-4125 (3X(b).

(1) If the plan administrator determines that the NMSN
does not constitute a qualified medical child support order as
defined by ERISA, the plan administrator must:

(a) Notify DCS using the part of the NMSN called the
plan administrator response; and

(b) Notify the NCP, the CP and the children of the spe-
cific reasons for the determination. A copy of the plan

administrator response is considered sufficient notice under
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NEW SECTION

WAC 388-14A-4135 What must the plan administra-
tor do when the noncustodial parent has health insurance
but the children are not included in the