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WSR 10-02-101
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed January 6, 2010, 10:29 am., effective February 6, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These rules amend chapter 388-825 WAC to
repeal the family support program rules. The family support
rules have been adopted in chapter 388-832 WAC, the indi-
vidual and family services program. These amendments also
clarify existing language and update sections to maintain
consistency with other WAC chapters.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-825-020 Definitions, adds or amends
definitions used in this chapter; 388-825-081, housekeeping
changes; 388-825-083, housekeeping changes; 388-825-084,
housekeeping change to remove the family support refer-
ences that are now located in chapter 388-832 WAC,; 388-
825-089, corrects terminology to state operated instead of
state-only; 388-825-100, removes the requirement to send
mailings to both parents and underage children separately;
388-825-103, updates WAC references and adds "denial or
termination of the provider of your choice" as a reason you
will receive notice from DDD; 388-825-120, housekeeping
changes and clarification of language; 388-825-140, clarifies
language; 388-825-165, clarifies language; 388-825-325,
adds the CIIBS waiver; 388-825-330, changes "wait" list to
"request” list; 388-825-365, changes "wait" list to "request”
list and allows aclient to remain on the request list if in atem-
porary placement with plans top [to] return home; and 388-
825-375, changes "wait" list to "request” list; and repealing
WAC 388-825-160, 388-825-200, 388-825-205, 388-825-
210, 388-825-220, 388-825-222, 388-825-224, 388-825-226,
388-825-228, 388-825-230, 388-825-232, 388-825-234, 388-
825-236, 388-825-238, 388-825-240, 388-825-242, 388-825-
244, 388-825-246, 388-825-248, 388-825-250, 388-825-252,
388-825-253, 388-825-254, 388-825-256, 388-825-500, 388-
825-505, 388-825-510, 388-825-512, 388-825-513, 388-825-
514, 388-825-516, 388-825-520, 388-825-524, 388-825-528,
388-825-532, 388-825-534, 388-825-536, 388-825-538, 388-
825-540, 388-825-544, 388-825-548, 388-825-552, 388-825-
554, 388-825-558, 388-825-560, 388-825-562, 388-825-564,
388-825-572, 388-825-575, 388-825-576, 388-825-578, 388-
825-581, 388-825-584, 388-825-586, 388-825-588, 388-825-
591, and 388-825-595.

Statutory Authority for Adoption:
71A.12.040.

Adopted under noticefiled as WSR 09-15-020 on July 6,
2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended O, Repealed O; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

RCW 71A.12.030,

[1]

WSR 10-02-101

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures. New 0,
Amended 14, Repealed 57.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 0, Amended 14, Repealed 57.

Date Adopted: December 30, 2009.

Don Goldsby, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 08-11-072,
filed 5/19/08, effective 6/19/08)

WAC 388-825-020 Definitions. " Authorization"”
means DDD approval of funding for aservice asidentified in
the individual support plan or evidence of payment for a ser-
vice.

" Client or person" means a person who has a develop-
mental disability as defined in RCW 71A.10.020(3) who also
has been determined eligible to receive services by the divi-
sion under chapter 71A.16 RCW.

" Department” means the department of socia and
health services of the state of Washington.

" Director" means the director of the division of devel-
opmental disabilities.

" Division or DDD" means the division of developmen-
tal disabilities within the aging and disability services admin-
istration of the department of social and health services.

" Family" means relatives who live in the same home
with the eligible client. Relatives include spouse or regis-
tered domestic partner; natural, adoptive or step parent((s));
grandparent((s)); ((bre%her—s—ster—s&epbremer—séepas&elt))
child; stepchild; sibling; stepsibling; uncle; aunt; first cousin;
niece; or nephew.

"ICF/MR" means afacility certified as an intermediate
carefacility for the mentally retarded by Title XIX to provide
diagnosis, treatment and rehabilitation services to the men-
tally retarded or persons with related conditions.

"ICF/MR dligible" for admission to an ICF/MR means
a person is determined by DDD as needing active treatment
as defined in CFR 483.440. Active treatment requires:

(1) Twenty-four hour supervision; and

(2) Continuous training and physical assistance in order
to function on a daily basis due to deficits in the following
areas. Toilet training, personal hygiene, dental hygiene, self-
feeding, bathing, dressing, grooming, and communication.

"Individual support plan (ISP)" is a document that
authorizes and identifies the DDD paid servicesto meet acli-
ent's assessed needs.

"Medicaid personal care" isthe provision of medically
necessary personal care tasks as defined in chapter 388-106
WAC.

"Residential habilitation center” or "RHC" means a
state-operated facility certified to provide ICF/MR and/or
nursing facility level of care for persons with developmental
disabilities.

"Residential programs' means provision of support
for persons in community living situations. Residentia pro-
grams include DDD certified community residential services
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and support, both facility-based such as licensed group
homes, and nonfacility based, such as supported living and
state-operated living alternatives (SOLA). Other residential
programs include alternative living (as described in chapter
388-829A WAC, companion homes (as described in chapter
388-829C WAC), adult family homes, adult residential care
services, children's foster homes, group care and staffed resi-
dential homes.

" Respite care' means short-term intermittent relief for
persons normally providing care for the individuals.

" Secretary" means the secretary of the department of
social and health services or the secretary's designee.

" State supplementary payment (SSP)" is the state
paid cash assistance program for certain DDD eligible SSI
clients.

AMENDATORY SECTION (Amending WSR 08-11-072,
filed 5/19/08, effective 6/19/08)

WAC 388-825-081 Can | receive state-only funded
services that are not available in a DDD HCBS waiver?
Y ou may be authorized to receive state-only funded services
that are available in other DSHS rules as defined below:

(1) Adult day care (WAC 388-106-0800);

(2) Attendant care (WAC 388-825-082);

(3) Childcare for foster children (chapter 388-826
WAC);

(4) Chore services (chapter 388-106 WAC);

©) (« AL

£6))) Individual and family assistance by the county
(WAC 388-825-082);

(M) (6) Information and education by the county
(WAC 388-825-082);
((68))) (7) Medical and dental services (WAC 388-825-

082);
((69))) (8) Psychological counseling (WAC 388-825-
082);
((26Y)) (9) Reimbursement through ((a)) the individual
and family support program to families for the purchase of
approved items or service (((WAE-388-825-242)) (chapter
388-832 WAC);

((ED)) (10) State supplementary payments (chapter
388-827 WAC); and

((2)) (11) Transportation reimbursement for an escort
(WAC 388-825-082).

AMENDATORY SECTION (Amending WSR 08-11-072,
filed 5/19/08, effective 6/19/08)

WAC 388-825-083 Isthere a comprehensive list of
waiver and state-only DDD services? For medicaid state
plan services authorized by DDD, see WAC 388-825-068.
The following is alist of waiver and state-only services that
DDD can authorize and those services that can be either a
waiver or a state-only service:

(1) Waiver personal care servicesthat are not avail-
ablewith state-only fundsinclude:

(8) In-home services,

(b) Adult family home; and

(c) Adult residential care.
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(2) Waiver services that can be funded as state-only
services:

(a) Behavior management and consultation;

(b) Community transition;

(c) Environmental accessibility adaptations;

(d) Medical equipment and supplies,

(e) Occupational therapy;

(f) Physical therapy;

() Respite care;

(h) Sexual deviancy evaluation;

(i) Skilled nursing;

(j) Specialized medical equipment or supplies;

(k) Specialized psychiatric services;

() Speech, hearing and language therapy;

(m) Staff/family consultation and training;

(n) Transportation/mileage;

(0) Residential habilitation services (RHS), including:

(i) Alternative living;

(if) Companion homes;

(ii1) Supported living;

(iv) Group home;

(v) Child foster care;

(vi) Child group care;

(vii) Staffed residentia; and

(viii) State operated ((Sk)) living alternative (SOLA);

(p) Employment/day programs, including:

(i) Community access;

(it) Community guide;

(iii) Person-to-person;

(iv) Prevocational services; and

(v) Supported employment;

(q) ITEIP/County programs, including child develop-
ment services,

(r) Mental health stabilization services, including:

(i) Behavior management and consultation;

(if) Mental health crisis; and

(ii1) Skilled nursing; and

(s) Specidized psychiatric services.

(3) State-only services that are not available as a
waiver service:

(a) Adult day care;

(b) Architectural and vehicle modification;

(c) Attendant care;

(d) Child care for foster children;

(e) Chore services,

(f) Community services grant;

(9) Individual and family assistance;

(h) Information/education;

(i) Medical and dental services,

(1) Medical insurance copays and costs exceeding other
coverage;

(k) Parent and sibling education;

() Parent training and counseling;

(m) Psychological counseling;

(n) Recreational opportunities;

(o) State supplementary payments,

(p) Specialized clothing;

(q) Specialized nutrition;

(1) ((Supperted-iving:;

£9))) Training of the client;
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((9)) (s) Transportation - cost of escort service or travel
time; and

((6w)) (t) Reimbursement to families for the purchase of
approved items or services.

AMENDATORY SECTION (Amending WSR 08-11-072,
filed 5/19/08, effective 6/19/08)

WAC 388-825-084 What are thelimitations of state-
only funded services or programs? In addition to any limi-
tations for state-only funded services or programs that are
contained in the program specific rules, the following limita-
tions apply to state-only funded services and programs.

(1) All state-only funded services are limited by avail-
able funding.

(2) The following programs are closed to new admis-
sions:

(a) Adult day care; and

(b) Attendant care.

(3) Chore services are limited to persons who were
receiving the service in 1998 and who have continued to
receive this service monthly.

((¢4) Treitionel-far TRS)is timiten

AMENDATORY SECTION (Amending WSR 08-11-072,
filed 5/19/08, effective 6/19/08)

WAC 388-825-089 What isaresidential habilitation
center (RHC)? A residentia habilitation center or RHC isa
((state-enly)) state-operated facility certified to provide
ICF/MR services (see chapter 388-837 WAC) and/or nursing
facility services (chapter 388-97 WAC) for persons who are
eligible clients of DDD. RHCsinclude:

(1) Rainier School in Buckley, Washington;

(2) Francis Hadden Morgan Center in Bremerton, Wash-
ington;

(3) Fircrest School in Shoreline, Washington;

(4) YakimaValley Schoal in Selah, Washington; and

(5) Lakeland Village in Medical Lake, Washington.

AMENDATORY SECTION (Amending WSR 08-16-122,
filed 8/5/08, effective 9/5/08)

WAC 388-825-100 How will | be notified of decisions
made by DDD? (1) Whenever possible, DDD will notify all
parties affected by the decision by phone or in person.

(2) If you are under the age of eighteen, written notifica-
tions will be mailed to:

(a) ((reu-and

b)) Your parent; or

((€e})) (b) Your guardian or other legal representative.

(3) If you are age eighteen or older, written notifications
will be mailed to you and:
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(a) Your guardian or other legal representative; or

(b) A personidentified by you to receive these noticesin
addition to yourself if you do not have aguardian or legal rep-
resentative. Unless the person identified by you is arelative
of yours, he or she cannot be an employee of DDD, acontrac-
tor with DDD or an employee of a contractor with DDD.

AMENDATORY SECTION (Amending WSR 08-04-072,
filed 2/4/08, effective 3/6/08)

WAC 388-825-103 When will | receivewritten notice
of decisions made by DDD? Y ou will receive written notice
from DDD of the following decisions:

(1) The denial or termination of eligibility for services
under WAC ((388-825-030-ane-388-825-035)) 388-825-057;

(2) Denial or termination of the provider of your choice
for any reason listed in WAC 388-825-375 through 388-825-
390;

(3) The authorization, denial, reduction, or termination
of services or the payment of SSP set forth in chapter 388-
827 WAC that are authorized by DDD;

((63))) (4) The admission or readmission to, or discharge
from aresidentia habilitation center((-)) set forth in WAC
388-825-155; or

((¢4))) (5) Disenrollment from aDDD home and commu-
nity based services waiver under WAC 388-845-0060,
including a disenrollment from a waiver and enrollment in a
different waiver.

AMENDATORY SECTION (Amending WSR 06-19-037,
filed 9/13/06, effective 10/14/06)

WAC 388-825-120 When can | appeal department
decisions through an administrative hearing process? (1)
Administrative hearings are governed by the Administrative
Procedure Act (chapter 34.05 RCW), RCW 71A.10.050, the
rulesin this chapter and by chapter 388-02 WAC. If any pro-
vision in this chapter conflicts with chapter 388-02 WAC or
WAC 388-440-0001(3), the provision in this chapter shall
prevail.

(2) A client, former client, or applicant acting on the
applicant's own behalf or through an authorized representa-
tive has the right to an administrative hearing.

(3) You have the right to an administrative hearing to
dispute the following department actions:

(a) Authorization, denial, reduction, or termination of
services,

(b) Reduction or termination of a service that was ini-
tially approved through an exception to rule;

(c) Authorization, denial, or termination of eligibility;

(d) Authorization, denial, reduction, or termination of
payment of SSP authorized by DDD set forth in chapter 388-
827 WAC;

(e) Admission or readmission to, or discharge from, a
residential habilitation center set forth in WAC 388-825-155;

(f) Refusal to abide by your request not to send noticesto
any other person;

(9) Refusal to comply with your request to consult only
with you;

(h) A decisionto move you to adifferent type of residen-
tial service;
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(i) Denial or termination of the provider of your choice
or the denial of payment for any reason listed in WAC 388-
825-375 through 388-825-390;

(1) An unreasonable delay to act on an application for eli-
gibility or service;

(k) A claimtheclient, former client, or applicant owesan
overpayment debt.

(4) If you are nat enrolled in awaiver and your request to
be enrolled in awaiver is denied, your appeal rights are lim-
ited to the decision that you are not eligible to have your
request documented in a statewide data base because you do
not need ICF/MR level of care per WA C 388-845-0070, 388-
828-8040 or 388-828-8060.

AMENDATORY SECTION (Amending WSR 05-17-135,
filed 8/19/05, effective 9/19/05)

WAC 388-825-140 Who else can help me appeal a
department decision? Department staff may assist you in
requesting an administrative hearing. ((Hewever-yoeu-€an))
Y ou may authorize anyone except an employee of the depart-
ment to represent you at an administrative hearing.

AMENDATORY SECTION (Amending WSR 05-17-135,
filed 8/19/05, effective 9/19/05)

WAC 388 825 165 ((Geuq—l—appeal—t-hemal-er-der—eﬁ
)) Where can | find addi-

tional information about the appeal process? You may

((fHe-apetition-for-administrative review,pursdant-to)) find

additional information governing the appeal processin chap-
ter 388-02 WAC.

AMENDATORY SECTION (Amending WSR 07-23-062,
filed 11/16/07, effective 12/17/07)

WAC 388-825-325 What arerequired skillsand abil-
ities for individuals and agencies contracted to provide
respite care, personal care services through the medicaid
personal care program or the DDD HCBS Basic, Basic
Plus, CIIBS, or ((68RE)) Corewaivers, or attendant care
services? (1) Asaprovider of respite care, personal care ser-
vices through the medicaid personal care program or the
DDD HCBS Basic, Basic Plus, CIIBS, or ((€ORE)) Core
waivers, or attendant care services, you must be able to:

(8) Adequately maintain records of services performed
and payments received;

(b) Read and understand the person's service plan.
Trandation services may be used if needed;

(c) Bekind and caring to the DSHS client for whom ser-
vices are authorized;

(d) Identify problem situations and take the necessary
action;

(e) Respond to emergencies without direct supervision;

(f) Understand the way your employer wants you to do
things and carry out instructions;

(g) Work independently;

(h) Be dependable and responsible;

(i) Know when and how to contact the client's represen-
tative and the client's case resource manager;
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(j) Participate in any quality assurance reviews required
by DSHS;

(2) If you are working with an adult client of DSHS asa
provider of attendant care, you must also:

(a8) Be knowledgeable about the person's preferences
regarding the care provided;

(b) Know the resourcesin the community the person pre-
fers to use and enable the person to use them;

(c) Know who the person's friends are and enable the
person to see those friends; and

(d) Enable the person to keep in touch with his/her fam-
ily as preferred by the person.

AMENDATORY SECTION (Amending WSR 05-17-135,
filed 8/19/05, effective 9/19/05)

WAC 388-825-330 What is required for agencies
wanting to provide care in the home of a person with
developmental disabilities? (1) Agencies providing per-
sonal care or respite services must be licensed as ahome care
agency or a home health agency through the department of
health per chapter 246-335 WAC.

(2) If aresidential agency certified per ((ehapter-388-820
WAL)) chapter 388-101 WAC wishes to provide medicaid
personal care or respite care in the client's home, the agency
must have home care agency certification or a home health
license.

AMENDATORY SECTION (Amending WSR 05-17-135,
filed 8/19/05, effective 9/19/05)

WAC 388-825-365 Are providersexpected to report
abuse, neglect, exploitation or financial exploitation? Pro-
viders ((are-expected-te)) must report any abuse or suspected
abuse immediately to child protective services, adult protec-
tive services or local law enforcement and make a follow-up
call to the person's case manager.

AMENDATORY SECTION (Amending WSR 07-23-062,
filed 11/16/07, effective 12/17/07)

WAC 388-825-375 When will the department deny
payment for services of an individual or home care
agency providing respitecare, attendant care, or per sonal
care services? (1) The department will deny payment for the
services of an individual or home care agency providing
respite care, attendant care, or personal care who:

(@) Is the client's spouse, per 42 C.F.R. 441.360(g),
except in the case of an individual provider for a chore ser-
vices client. Note: For chore spousal providers, the depart-
ment pays a rate not to exceed the amount of a one-person
standard for a continuing general assistance grant, per WAC
388-478-0030;

(b) Is providing services under this chapter to their natu-
ral/step/adoptive minor client aged seventeen or younger;

(c) Has been convicted of a disqualifying crime, under
RCW 43.43.830 and 43.43.842 or of acrimerelating to drugs
as defined in RCW 43.43.830;

(d) Has abused, neglected, abandoned, or exploited a
minor or vulnerable adult, as defined in chapter 74.34 RCW;
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(e) Has had a license, certification, or a contract for the
care of children or vulnerable adults denied, suspended,
revoked, or terminated for noncompliance with state and/or
federal regulations;

(f) Does not successfully complete the training require-
ments within the time limits required in WAC 388-71-05665
through 388-71-05909; or

(9) Isterminated by the client (in the case of an individ-
ual provider) or by the home care agency (in the case of an
agency provider).

(2) In addition, the department may deny payment to or
terminate the contract of an individual provider as provided
under WAC 388-825-380, ((388-825-381,)) 388-825-385
and 388-825-390.

REPEALER

The following sections of the Washington Administra-
tive Code are repeal ed:

WAC 388-825-160 When will a decision on my

appeal be made?

What is the purpose of the
family support opportunity
program?

WA C 388-825-200

WAC 388-825-205 Who is ligible to participate
in the family support oppor-

tunity program?

WAC 388-825-210 What basic services can my
family receive from the fam-
ily support opportunity pro-

gram?

WAC 388-825-220 What is the purpose of com-

munity guide services?

WA C 388-825-222 Who can become a commu-

nity guide?

WAC 388-825-224 Does my family have a
choicein selecting its com-

munity guide?

WAC 388-825-226 Can the family support
opportunity program help my
family obtain financial assis-
tance for community guide
services?

WAC 388-825-228 How can short-term interven-
tion services through the
family support opportunity

program help my family?

WAC 388-825-230 Specifically how can short-
term intervention funds be

used?

How can serious need funds
help my family?

WAC 388-825-232

WAC 388-825-234 How can my family qualify

for serious need funds?
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WAC 388-825-236

WAC 388-825-238

WAC 388-825-240

WAC 388-825-242

WAC 388-825-244

WAC 388-825-246

WAC 388-825-248

WAC 388-825-250

WAC 388-825-252
WAC 388-825-253

WAC 388-825-254
WAC 388-825-256
WAC 388-825-500

WA C 388-825-505

WAC 388-825-510

WAC 388-825-512

WAC 388-825-513

WAC 388-825-514

WAC 388-825-516

WAC 388-825-520

WAC 388-825-524

WSR 10-02-101

How does my family request
serious need funds?

What amount of serious need
funding is available to my
family?

Who determineswhat family
support services my family
can receive?

What department restrictions
apply to family support pay-
ments?

What are regional family
support advisory councils?

What are community service
grants?

Who is covered under these
rules?

Continuity of family support
services.

Family support services.

Family support service
restrictions.

Service need level rates.
Service need levels.

What is the family support
pilot?

What is the statutory author-
ity for the family support
pilot?

Who iséligible to participate
in the family support pilot?

What is the definition of fam-
ily?

What is the definition of an
"award"?

If | participate in the FSP,
will | be eligible for services
through the DDD home and
community based services
(HCBS) waiver?

If | receive other DDD
funded services do | qualify
for the FSP?

If I qualify for and receive an
FSP award, will my name
remain on the family support
waitlist?

How do | apply for the FSP?
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WAC 388-825-528

WAC 388-825-532

WAC 388-825-534

WAC 388-825-536

WAC 388-825-538

WA C 388-825-540

WAC 388-825-544

WAC 388-825-548

WAC 388-825-552

WAC 388-825-554

WAC 388-825-558

WAC 388-825-560

WAC 388-825-562
WAC 388-825-564

WAC 388-825-572

WAC 388-825-575
WAC 388-825-576

WAC 388-825-578

WAC 388-825-581

WAC 388-825-584

WAC 388-825-586

WA C 388-825-588
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What will DDD do with the
FSP questionnaire that you
return?

How does DDD determine
the federal poverty level
(FPL) for my household?

What are the annual federal
poverty levels?

What is "gross annual house-
hold income"?

Wheat is the definition of
household?

Who must declare their
income?

If I meet eligibility for FSP,
will | receive paid services?

What is the amount of the
FSP awards?

What if there aretwo or more
family members who qualify
for FSP?

How will DDD determine
who will receive awards for
FSP?

What FSP services can my
family and | receive?

What department restrictions
apply to FSP?

What isan FSP plan?

Does my family have a
choice of FSP services?

What if | have needs that
exceed my FSP award limit?

What are one-time awards?

How do | apply for a one-
time award?

What amount of one-time
funding is available for my
family?

How long do | remain eligi-
blefor the FSP?

Can | be terminated from
FSP?

When are changesin my cir-
cumstances considered effec-
tive?

How will the department
notify me of their decisions?
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WAC 388-825-591 What are my appeal rights

under the FSP?

WA C 388-825-595 How do | appea a depart-

ment action?

WSR 10-03-019
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed January 8, 2010, 9:19 am., effective February 8, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amends WAC 181-79A-250. Given current
budget constraints, teachers who are unemployed or subject
to reduction-in-force are granted an additional two-year
renewal within nine years of the date of their last employ-
ment. Teachers at risk of having their two-year experience
requirement expire due to unemployment are provided an
option to renew once they have returned to employment.
Also permits teacher[s] with residency certifications expiring
in 2010 or 2011 to renew during the transition from pro [pro-
fessional] cert [certification] programsto Pro Teach external
assessment. Clarifying language edits for standards.

Citation of Existing Rules Affected by this Order:
Amending WAC 181-79A-250.

Statutory Authority for Adoption: RCW 28A.410.210.

Adopted under notice filed as WSR 09-21-077 on Octo-
ber 16, 2009.

Changes Other than Editing from Proposed to Adopted
Version: Provides renewal opportunities for teachers facing
layoffs due to budget constraints, renewalsfor teacher[s] with
expiring licenses during the transition from program require-
mentsto external testing. Technical language improvements.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street South, Room 252,
Olympia, WA 98504-7236, phone (360) 725-6238, fax (360)
586-4548, e-mail david.brenna@k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 7, 2010.

David Brenna

Legislative and
Policy Coordinator
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AMENDATORY SECTION (Amending WSR 08-15-141,
filed 7/22/08, effective 8/22/08)

WAC 181-79A-250 Initial/residency and continuing/
professional certificates—Renewal, reinstatement, and
continuing education requirements. The following shall
apply toinitial/residency and continuing/professional certifi-
cates issued pursuant to this chapter:

(2) Initia certificate.

(8) Teachers.

Aninitial teacher certificate may be renewed for an addi-
tional three-year period on application and verification that
the individual has completed all course work requirements
from aregionally accredited institution of higher education as
defined in WAC 181-78A-010(6) for continuing certification
or has completed at least fifteen quarter credit hours (ten
semester credit hours) since the certificate was issued or
renewed. After August 31, 2000, provisions of WAC 181-
79A-123 will apply.

(b) Administrators.

After June 30, 2004, provisions of WAC 181-79A-
123(8) will apply.

(c) Educational staff associates.

After June 30, 2005, provisions of WAC 181-79A-
123(9) will apply.

(2) Residency certificate. Residency certificates shall be
renewed under one of the following options:

(a) Teachers.

() Individualswho hold, or have held, aresidency certif-
icate and who qualify for enrollment in a professional certifi-
cate program pursuant to WAC 181-78A-535 (1)(a) may
have the certificate renewed for one additional two-year
period upon verification by the professional certificate
administrator that the candidate is enrolled in a state
approved professional certificate program. |ndividuals who
hold a residency certificate that expiresin 2010 or 2011 may
have the certificate renewed for two years by registering for
the external assessment pursuant to WAC 181-79A-206.
Provided, that individuals who are unable to complete the
professional certificate program by the expiration date on the
two-year renewal who have not taught for any portion of the
nine years between employment and expiration date of the
renewal can obtain an additional two-year renewal upon ver-
ification they had been unemployed during those years, been
on aleave of absence or were unemployed due to areduction
inforce.

(i1) Individuals who hold, or have held, residency certif-
icateswho do not qualify for enrollment in a professional cer-
tificate program pursuant to WAC 181-78A-535 (1)(a) may
have their residency certificates renewed for one additional
five-year period by the completion of fifteen quarter credits
(ten semester credits) of college credit course work (normally
one hundred level or higher) from a regionally accredited
institution of higher education taken since the issuance of the
residency certificate.

(ii1) An individual who completes a national board certi-
fication assessment but does not earn national board certifica-
tion, may use that completed assessment to renew the resi-
dency certificate for two years.

(iv) Individuals who complete the requirements in their
school district professional growth plan may use that com-
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pleted plan to maintain the continuing certificate or renew the
professional certificate.

(b) Principals/program administrators.

() Individualswho hold, or have held, aresidency certif-
icate and who qualify for enrollment in a professional certifi-
cate program pursuant to WAC 181-78A-535 (2)(a) may
have the certificate renewed for one additional two-year
period upon verification by the professional certificate pro-
gram administrator that the candidate is enrolled in a state
approved professional certificate program.

(it) Individuals who hold, or have held, residency certif-
icateswho do not qualify for enrollment in a professional cer-
tificate program under WAC 181-78A-535 (2)(a) may have
their residency certificates renewed for one additional five-
year period by the completion of fifteen quarter credits (ten
semester credits) of college credit course work, directly
related to the current performance-based |eadership standards
as defined in WAC 181-78A-270 (2)(b) from a regionally
accredited institution of higher education taken since the
issuance of the residency certificate. Renewal beyond one
time requires the completion of fifteen quarter credits (ten
semester credits) directly related to the current performance-
based |eadership standards as defined in WAC 181-78A-270
(2)(b) plus an internship approved by a college or university
with a professional educator standards board-approved resi-
dency certificate program and taken since the issuance of the
last residency certificate.

(c) School counselors, school psychologists, or school
social workers.

(i) Individuals who hold aresidency certificate and who
qualify for enrollment in a professional certificate program
pursuant to WAC 181-78A-535((€3))) (1)(a) may have the
certificate renewed for one additional two-year period upon
verification by the professiona certificate program adminis-
trator that the candidateis enrolled in astate approved profes-
sional certificate program.

(i) Individuals who hold, or have held, aresidency cer-
tificate who do not qualify for admission to a professional
certificate program under WAC 181-78A-535 (3)(a) may
have their residency certificates renewed for one additional
five-year period by the completion of fifteen quarter credits
(ten semester credits) of college credit course work, directly
related to the current performance-based standards as defined
in WAC 181-78A-270 (5), (7), or (9) from a regionally
accredited institution of higher education taken since the
issuance of the residency certificate. Renewal for an addi-
tional five-year period requires the completion of fifteen
quarter credits (ten semester credits) directly related to the
current performance-based standards as defined in WAC
181-78A-270 (5), (7), or (9) completed since the issuance of
the most recent residency certificate plus an internship
approved by a college or university with a professional edu-
cator standards board-approved residency certificate program
and taken since the issuance of the last residency certificate.
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(3) Continuing certificate.

(a) The continuing certificates of holderswho wereligi-
ble for such certificates prior to August 31, 1987, and who
applied for such certificates prior to July 1, 1988, or who
would have been dligible for such certificates prior to August
31, 1987, but for one of the three-year experience require-
ment and who complete such requirement and apply for such
certificate prior to August 31, 1988, will be valid for life.
Holders of valid continuing certificates affected by this sub-
section shall be entitled to have such certificate reissued and
subject to the terms and conditions applicable to certification
at the time of reissuance including the continuing education
requirements of chapter 181-85 WAC.

(b) All continuing certificates not affected by the excep-
tion stated in (&) of this subsection shall lapse if the holder
does not complete the continuing education requirement, to
include the filing requirement specified in chapter 181-85
WAC. To reinstate such a lapsed continuing certificate the
individual must complete the requirements for reinstatement
stated within chapter 181-85 WA C and must meet the condi-
tions stated in WAC 181-79A-253.

(4) Professional certificate.

(8) Teachers.

(i) A valid professional certificate may be renewed for
additional five year periods by the completion of one hundred
fifty continuing education credit hours as defined in chapter
181-85 WAC since the certificate was issued. An expired
professional certificate may be renewed for an additional
five-year period by presenting evidence to the superintendent
of public instruction of completing the continuing education
credit hour requirement within the five years prior to the date
of the renewal application. All continuing education credit
hours shall relate to either (a)(i)(A) or (B) of this subsection:
Provided, That both categories (8)(i)(A) and (B) of this sub-
section must be represented in the one hundred fifty continu-
ing education credit hours required for renewal:

(A) One or more of the following three standards out-
lined in WAC 181-78A-540:

() Effective instruction.

(1) Professional contributions.

(111 Professional development.

(B) One of the saary criteria specified in RCW
28A.415.023.

(1) Is consistent with a school-based plan for mastery of
student learning goals as referenced in RCW 28A.320.205,
the annual school performance report, for the school inwhich
the individual is assigned;

(I1) Pertains to the individual's current assignment or
expected assignment for the subsequent school year;

(111 Is necessary to obtain an endorsement as prescribed
by the professional educator standards board;
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(IV) Is specifically required to obtain advanced levels of
certification; or

(V) Isincluded in acollege or university degree program
that pertains to the individual's current assignment, or poten-
tial future assignment, as a certified instructional staff.

(if) Provided, That a professiona certificate may be
renewed based on the possession of a valid teaching certifi-
cate issued by the National Board for Professional Teaching
Standards at the time of application for the renewal of the
professional certificate. Such renewal shall be valid for five
yearsor until the expiration of the National Board Certificate,
whichever is greater.

(b) Principals/program administrators.

(i) A professional certificate may be renewed for addi-
tional five year periods for individuals employed as a princi-
pal, assistant principal or program administrator in a public
school or state board of education-approved private school
by:

(A) Completion of a professional growth plan that is
developed and approved with the superintendent, superinten-
dent designee, or appointed representative (e.g., educational
service district personnel, professional association or organi-
zation staff, or peer from another district), and that docu-
ments formalized learning opportunities and professional
development activities that((;

. . ing:

(f}fE e ZIE.EE ; :E:EI EEHI 9 ;

) relate to the six standards and "career level"
benchmarks defined in WAC 181-78A-270 (2)(b)((;

. . ;

(B y-conRee |, istrict

() Heﬁ ect—contrbutions ;Ee the-schoek—disiriet—and
to-be-enhanced)).

(B) Documented evidence of results of the professional
growth plan on student learning.

(i) Individuals not employed as a principal, assistant
principal, or program administrator in a public school or state
board of education-approved private school may have their
professional certificate renewed for one additional five-year
period by the completion of fifteen quarter credits (ten
semester credits) of college credit course work directly
related to the current performance-based |eadership standards
as defined in WAC 181-78A-270 (2)(b) from a regionally
accredited institution of higher education taken since the
issuance of the professional certificate. Renewal beyond one
time requires the completion of fifteen quarter credits (ten
semester credits) directly related to the current performance-
based |eadership standards as defined in WAC 181-78A-270
(2)(b) plus an internship approved by a college or university
with a professional educator standards board-approved pro-
fessional certificate program, and taken since the issuance of
the last professional certificate.

(c) School counselors, school psychologists, or school
social workers.

(i) A professional certificate may be renewed for addi-
tional five-year periods for individuals employed as a school
counselor, school psychologist, or school social worker in a
public school, state board of education-approved private
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schooal, or in a state agency which provides educational ser-
vices to students by:

(A) Completion of a professional growth plan that is
developed and approved with the principal or principal desig-
nee, and that documents formalized learning opportunities
and professional development activities that:

(I) Emphasize continuous learning;

(1) Positively impact student learning; and

(I Reflect contributions to the school, district, and
greater professional community; or

(B) Completion of one hundred fifty continuing educa-
tion credit hours as defined in chapter 181-85 WAC since the
certificate was issued and which relate to the current perfor-
mance-based standards as defined in WAC 181-78A-270 (5),
(7), or (9).

(i) Individuals not employed as a school counselor,
school psychologist, or a school social worker in a public
school or state board of education-approved private school
may have their professional certificate renewed for an addi-
tional five-year period by:

(A) Completion of fifteen quarter credits (ten semester
credits) of college credit course work directly related to the
current performance-based standards as defined in WAC
181-78A-270 (5), (7), or (9) from a regionally accredited
institution of higher education taken since the issuance of the
professional certificate; or

(B) Completion of one hundred fifty continuing educa-
tion credit hours as defined in chapter 181-85 WAC since the
certificate was issued and which relate to the current perfor-
mance-based standards as defined in WAC 181-78A-270 (5),
(7), or (9); or

(C) Provided that, a school counselor professional certif-
icate may be renewed based on the possession of a valid
school counselor certificate issued by the National Board for
Professional Teaching Standards at the time of application
for the renewal of the professional certificate. Such renewal
shall be valid for five years or until the expiration of the
national board certificate, whichever is greater.

WSR 10-03-029
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed January 12, 2010, 10:59 a.m., effective February 12, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The Washington legislature adopted SSB 5166
(chapter 408, Laws of 2009) regarding license suspension for
noncompliance with child support orders. The division of
child support (DCS) is adopting final rules to implement this
legidation, which took effect on July 26, 2009. DCS adopted
emergency rulesunder WSR 09-15-183 which were effective
on July 26, 2009, and adopted a second set of emergency
rules under WSR 09-23-110, effective November 20, 2009.
DCS is now adopting final rules in order to implement SSB
5166 and to make certain changes to clarify procedures.
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AMENDATORY SECTIONS: WAC 388-14A-4500 What is
the division of child support's license suspension program?,
388-14A-4505 The notice of noncompliance and intent to
suspend licenses, 388-14A-4510 Who is subject to the DCS
license suspension program?, 388-14A-4515 How do | avoid
having my license suspended for failure to pay child sup-
port?, 388-14A-4520 Signing a ((repayment)) payment
agreement may avoid certification for noncompliance, 388-
14A-4525 How to obtain a release of certification for non-
compliance, and 388-14A-4530 ((Administrative-hearings))
What happens at an administrative hearing regarding license
suspension ((aretmitedr-scepe))?

NEW SECTIONS: WAC 388-14A-4512 When may the
division of child support certify a noncustodial parent for
license suspension?, 388-14A-4527 How does a noncustodial
parent request an administrative hearing regarding license
suspension?, 388-14A-4535 Can the noncustodial parent file
a late request for hearing if a license has already been sus-
pended?, and 388-14A-4540 When is a DCS conference
board available regarding license suspension issues?

Citation of Existing Rules Affected by this Order:
Amending WAC 388-14A-4500, 388-14A-4505, 388-14A-
4510, 388-14A-4515, 388-14A-4520, 388-14A-4525, and
388-14A-4530.

Statutory Authority for Adoption: SSB 5166 (chapter
408, Laws of 2009); RCW 34.05.060, 43.20A.550, 74.04.-
055, 74.04.057, 74.20A.310, 74.20A.320(10), 74.20A.350
(24).

Adopted under notice filed as WSR 09-23-068 on
November 13, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0O; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 4, Amended 7,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 4, Amended 7, Repealed 0.

Date Adopted: January 8, 2010.

Don Goldsby, Manager
Rules and Policies Assistance Unit
Reviser's note:  The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 10-04 issue of the Register.

WSR 10-03-031
PERMANENT RULES
DEPARTMENT OF COMMERCE
[Filed January 12, 2010, 11:32 a.m., effective February 12, 2010]

Effective Date of Rule: Thirty-one days after filing.

Permanent
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Purpose: In 2001, severa changes to the WAC were
proposed by the homeless families advisory committee and
approved by the department of commerce, trade and eco-
nomic development (now commerce). The permanent rule
that was filed with the CR-103 in WSR 02-05-012 included
inadvertent errors, resulting in the following language: "(2)
Operating subsidies shall not exceed thirty percent of the
project's core operating budget for the year. (3) Rents shall
not exceed fifty percent of the income of the targeted popula-
tion." The transcript from the hearing held on January 8,
2002, confirmsthat theintent wasto limit operating subsidies
to not exceed fifty percent of the project's core operating bud-
get, and to limit rents to not exceed thirty percent of the
income of the targeted population. Changing this rule will
correct that mistake. The other changes to thisrule are being
made to comply with statutory changesto RCW 43.185C.210
and to bring the statutory authority up to date.

Citation of Existing Rules Affected by this Order:
Amending WAC 365-120-010, 365-120-130, 365-120-080,
and 365-120-090.

Statutory Authority for Adoption: RCW 43.185C.210
(6).

Other Authority: RCW 43.63A.650.

Adopted under notice filed as WSR 09-22-066 on
November 2, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed O; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 3,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended O, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures. New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 5, 2010.

Rogers Weed

Director

AMENDATORY SECTION (Amending WSR 00-05-020,
filed 2/8/00, effective 3/10/00)

WAC 365-120-010 Authority. These rules are adopted
under the authority of RCW ((43:63A-060)) 43.185C.210(6).
wh|ch prowdes that the ((d#eeter—slﬂJ—makesuel%u#&eand

rules, requirements, procedures, and guidelines as necessary
to implement and operate the transitional housing operating
and rent program. RCW 43.63A.650 provides that the depart-
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ment shall be the principal state department responsible for
providing shelter and housing services to homeless families
with children.

AMENDATORY SECTION (Amending WSR 00-05-020,
filed 2/8/00, effective 3/10/00)

WAC 365-120-030 Definitions. (1) "Applicant" means
apublic or private nonprofit organization or agency, includ-
ing local government entities, or a combination thereof,
which applies for state emergency shelter or transitional
housing program funds.

(2) "Congregate care facility" means alicensed boarding
home or a licensed private establishment which has entered
into a congregate care contract with the department of social
and health services.

(3) "Contractor" means an applicant who has been
awarded state funds under the emergency shelter or transi-
tional housing, operating and rent program and which has
entered into a contract with the department to provide emer-
gency shelter or transitional housing services.

(4) "Crisisresidential center" means an agency operated
under contract with the department of social and health ser-
vices to provide temporary protective care to children in a
semi-secure residential facility in the performance of duties
specified and in a manner provided in RCW 13.32A.010
through 13.32A.200 and 74.13.032 through 74.13.036.

(5) "Current or continuous provider" means an agency or
organization that currently provides or has provided emer-
gency shelter assistance for some period during the most
recent fiscal year.

(6) "Department” means the department of ((eermmunity;
trade,-and-econemic-development)) commerce.

(7) "Detoxification center" means a public or private
agency or program of an agency that is operated for the pur-
pose of providing residential detoxification servicesfor those
suffering from acute alcoholism.

(8) "Director" means the director of the department of
((eemmanﬂy—&ade—and—eeeﬂemkedeﬂepment)) commerce.

(9) "Emergency shelter assistance program” means the
statewide administrative activities carried out within the
department of ((eemmunity;-tradeand-economic-develop-
wment)) commerce to allocate, award, and monitor state funds
appropriated to assist local emergency shelter and homeless-
ness prevention programs.

(10) "Emergency shelter program" means a program
within a local agency or organization that provides emer-
gency shelter assistance.

(11) "Families with children" means pregnant women or
one or more adults with dependent children under eighteen,
including pregnant and parenting teens.

(12) "Group care facility" means an agency maintained
and operated for the care of a group of children on a twenty-
four-hour basis.

(13) "Homeless' means persons, including families,
who, on one particular day or night, do not have a decent and
safe shelter or sufficient funds to purchase a place to stay.

(14) "Homelessness prevention" means the following
activities or programs designed to prevent the incidence of
homel essness:
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(a) Subsidies to help defray rent or mortgage arrearages
for individuals or families faced with eviction or foreclosure.

(b) Security and damage deposits to enable a homeless
individual or family to move into their own housing.

(c) Initia rent costs to enable a homeless individual or
family to move into his or her own housing.

(d) Case management to assist individuals and families
to remain in their housing or to look for permanent housing.

() Landlord-tenant mediation, conciliation or other
forms of dispute resolution or negotiation which will keep
people in housing or help people with housing barriers to
obtain alease.

(15) "Housing stability plan" means a set of goals and
course of action set by the assisted family or individual and
housing support staff, to aid the family or individual in tran-
sitioning to stable housing and the highest attainable level of
self-sufficiency.

(16) "Participating agency" means alocal public or pri-
vate nonprofit organization, which enters into a subcontract
with alead agency contractor to provide emergency shelter
assistance.

(17) "Religious service" means any sectarian or nonde-
nominational service, rite, or meeting that involves worship
of ahigher being.

(18) "Rental assistance” means no less than ninety-one
days and no more than twenty-four months of assistance to
help homeless families with children and other populations
described in RCW 43.185C.210(1) pay the cost of rent and
utilities for amounts that are consistent with local practices.

(19) "Safe home" means a private home where short-
term emergency shelter is provided primarily to victims of
domestic violence.

(20) " Short-term” means one to ninety days.

(21) "Transitiona housing" means housing provided for
no less than ninety-one days and no more than twenty-four
months.

(22) "Transitional housing, operating and rent program’
or "transitional housing program" means the statewide
administrative activities carried out within the department to
allocate, award and monitor state funds appropriated to local
communities to provide operating assistance for transitional
housing units and partial rental assistance to homeless fami-
lies with children and other populations described in RCW
43.185C.210(1).

(23) "Voucher system" means a method of purchasing
emergency shelter assistance by the night using a notification
coupon.

AMENDATORY SECTION (Amending WSR 02-05-012,
filed 2/8/02, effective 3/11/02)

WAC 365-120-080 Eligibility for operating assis-
tance for transitional housing. (1) Projects must provide
transitional housing in a structure designed for the targeted
population of homeless families with children whose
incomes are at or below fifty percent of the area median
income.

(2) Operating subsidies shall not exceed ((thirty)) fifty
percent of the project's core operating budget for the year.
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(3) Rents shall not exceed ((fifty)) thirty percent of the
income of the targeted popul ation.

AMENDATORY SECTION (Amending WSR 00-05-020,
filed 2/8/00, effective 3/10/00)

WAC 365-120-090 Eligibility for rental assistance.
(1) Programs must provide rental assistance to ((hemeless

pereent-of-the-areamedian)) populations described in RCW
43.185C.210(1).

(2) Assistance must be provided for no less than ninety-
one days and no more than twenty-four months to help pay
the cost of rent and utilities.

(3) Households must sign a written agreement to partici-
pate in a housing stability plan.

(4) Rent subsidies must be appropriate to ((Hdividual
famHy)) the incomes of the families or individuals.

(5) Loca program administrators must have written pro-
gram policies and procedures describing tenant selection,
assistance denial or termination, housing safety standards,
and a minimum tenant rent payment.

WSR 10-03-041
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 10-10—Filed January 13, 2010, 9:48 am., effective February 13,
2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Adopting WAC 232-28-283 Big game and
wild turkey auction, raffle, and special incentive permits and
repealing WAC 232-28-282 Big game and wild turkey auc-
tion, raffle, and specia incentive permits.

The department is adding sixteen raffle permits for new
multiple-species hunts. The special opportunities include
various species permit combinations for deer, elk, moose,
California bighorn sheep, cougar, black bear, and wild tur-
key. The anticipated effect is a substantial increase in reve-
nue dedicated to management of game species. The
increased permit levels will not impact wildlife populations.
The department is also reducing goat raffle permits from 2 to
1

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-282.

Statutory Authority for Adoption: RCW 77.12.047,
77.12.020, 77.12.570, 77.12.210, 77.12.150, and 77.12.240.

Adopted under notice filed as WSR 09-21-091 on Octo-
ber 20, 2009.

Changes Other than Editing from Proposed to Adopted
Version: Changes from the text of the proposed rule and
reasonsfor difference:

Under the mountain goat raffle permit, under the hunt
area, add the language: "north of Interstate 90." This
was done to ensure that we didn't have both mountain
goat raffle winners hunting in the same area, which
might raise concerns about overharvest in alocal area.
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The language now reads: Any open goat unit north of
I nterstate 90 with two or more permits during the respec-
tive license year.

» Delete the subheading referring to director authorized
auction or raffle permits. The permits following this
heading are al intended to be raffle permits and the ref-
erence to auction was not necessary.

» Delete the reference to "director authorized auction per-
mits' under each of the permits (18 through 23) listed on
these pages. The permitsareall intended to be raffle per-
mits and the reference to auction was not necessary.

* Addtheterm "mountain” before the reference to goat for
clarification.

» Deletethe subsection referring to director authorized big
game auction or raffle permits. The conditions and flex-
ibility for deciding whether these permits would be auc-
tioned or raffled is not necessary. This proposal and
these permits are all intended to be raffle permits.

»  Change the mountain goat raffle hunt area from:

Hunt Area: Any open goat unit north of Interstate 90
with two or more permits during the respective license year

To:

Hunt Area: Any open goat unit with two or more permits
during the respective license year.

The original purpose of the recommended change in the
goat raffle permit hunt area was to add a raffle goat permit
opportunity south of 1-90 (embedded in south-central Wash-
ington big game raffle permit (see below)) and change the
existing goat raffle hunt areato those goat units north of 1-90.
This supplemental recommended adjustment includes swap-
ping a bighorn sheep raffle for the mountain goat raffle in the
south-central Washington big game raffle permit. As such,
we are reverting to the status quo hunt area for the mountain
goat raffle permit.

»  For the south-central Washington big gameraffle permit,
change the bag limit and hunt area to eliminate mountain
goat and replace it with California bighorn sheep, asfol-
lows:

Bag limit: One additional any bull elk, one additional
any buck deer, and one any legal mountain goat; total harvest
not to exceed three animals.

Hunt Area: For elk, any 300 or 500 series GMU EXCEPT
those GMUs closed to elk hunting and those GM Us not open
to branch antlered bull elk hunting by the fish and wildlife
commission. For deer, any 300 or 500 series GMU EXCEPT
those GMUs closed to deer hunting by the fish and wildlife
commission. For mountain goat, those mountain goat hunt
areas south of Interstate 90 open to goat hunting by the fish
and wildlife commission with two or more permits during the
respective license year.

To:

Bag limit: One additional any bull elk, one additional
any buck deer, and one California bighorn sheep ram; total
harvest not to exceed three animals.

Hunt Area: For elk, any 300 or 500 series GMU EXCEPT
those GMUs closed to elk hunting and those GM Us not open
to branch antlered bull elk hunting by the fish and wildlife
commission. For deer, any 300 or 500 series GMU EXCEPT
those GMUs closed to deer hunting by the fish and wildlife
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commission. For California bighorn sheep, those bighorn
sheep hunt areas south of Interstate 90 and west of Interstate
82 open to bighorn sheep hunting by the fish and wildlife
commission with two or more permits during the respective
license year.

The purpose of the change is to expand bighorn sheep
raffle opportunities rather than mountain goat given the rela-
tive population size and status of each species.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed O; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 8, 2010.

Miranda Wecker, Chair
Fish and Wildlife Commission

NEW SECTION

WAC 232-28-283 Big game and wild turkey auction,
raffle, and special incentive permits.

AUCTION PERMITS
(1) BLACK-TAILED DEER AUCTION PERMIT

Season dates. September 1 - December 31

Hunt Area: Those GMUs open to black-tailed deer hunting
EXCEPT GMU 485 and those GMUs closed to black-tailed
deer hunting by the fish and wildlife commission.

Weapon type: Any legal weapon.

Bag limit: One additional any buck black-tailed deer.
Number of permit hunters selected: 1

(2) MULE DEER AUCTION PERMIT

Season dates: September 1 - December 31

Hunt Area: Those GMUs open to mule deer hunting EXCEPT
those GMUs closed to mule deer hunting by the fish and
wildlife commission.

Weapon type: Any legal weapon.

Bag limit: One additional any buck mule deer.

Number of permit hunters selected: 1

(3) WHITE-TAILED DEER AUCTION PERMIT

Season dates. September 1 - December 31

Hunt Area: Those GMUs open to white-tailed deer hunting
EXCEPT those GMUs closed to white-tailed deer hunting by
the fish and wildlife commission.

Weapon type: Any legal weapon.

Bag limit: One additional any buck white-tailed deer.



Washington State Register, 1ssue 10-03

Number of permit hunters selected: 1
(4) WESTSIDE ELK AUCTION PERMIT

Season dates: September 1 - December 31

Hunt Area. Western Washington EXCEPT GMU 485, those
GMUs closed to elk hunting, and those GMUs not opened to
branch antlered bull elk hunting by the fish and wildlife com-
mission.

Weapon type: Any legal weapon.

Bag limit: One additional any bull elk.

Number of permit hunters selected: 1

(5) EASTSIDE ELK AUCTION PERMIT

Season dates. September 1 - December 31

Hunt Area: Eastern Washington Excert GMU 157, those
GMUs closed to elk hunting, and those GMUs not opened to
branch antlered bull elk hunting by the fish and wildlife com-
mission.

Weapon type: Any legal weapon.

Bag limit: One additional any bull elk.

Number of permit hunters selected: 1

(6) CALIFORNIA BIGHORN SHEEP AUCTION PERMIT

Season dates: September 1 - December 31

Hunt Area: Any open sheep unit with two or more ram per-
mits during the respective license year, EXCEPT sheep unitsin
Walla Walla, Columbia, Garfield, Asotin, or Pend Oreille
counties are not open.

Weapon: Any legal weapon.

Bag limit: One Californiabighorn ram.

Number of permit hunters selected: 1

(7) MOOSE AUCTION PERMIT

Season dates. September 1 - December 31
Hunt Area: Any open moose unit.
Weapon: Any legal weapon.

Bag limit: One moose of either sex.
Number of permit hunters selected: 1

(8) MOUNTAIN GOAT AUCTION PERMIT

Season dates: September 1 - December 31

Hunt Area:  Any open goat unit with two or more permits
during the respective license year.

Weapon: Any legal weapon.

Bag limit: One mountain goat of either sex.

Number of permit hunters selected: 1

RAFFLE PERMITS
(9) BLACK-TAILED DEER RAFFLE PERMIT

Season dates: September 1 - December 31

Hunt Areac Those GMUs open to black-tailed deer hunting
EXCEPT GMU 485 and those GMUs closed to deer hunting by
the fish and wildlife commission.

Weapon: Any legal weapon.

Bag limit: One additional any buck black-tailed deer.
Number of permit hunters selected: 1

(10) MULE DEER RAFFLE PERMIT
Season dates. September 1 - December 31
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Hunt Area. Those GMUs open to mule deer hunting EXCEPT
those GMUs closed to mule deer hunting by the fish and
wildlife commission.

Weapon: Any legal weapon.

Bag limit: One additional any buck mule deer.

Number of permit hunters selected: 1

(11) WHITE-TAILED DEER RAFFLE PERMIT

Season dates: September 1 - December 31

Hunt Area: Those GMUs open to white-tailed deer hunting
EXCEPT those GMUs closed to white-tailed deer hunting by
the fish and wildlife commission.

Weapon: Any legal weapon.

Bag limit: One additional any buck white-tailed deer.
Number of permit hunters selected: 1

(12) WESTSIDE ELK RAFFLE PERMIT

Season dates: September 1 - December 31

Hunt Area: Western Washington ExCeEPT GMU 485, those
GMUs closed to elk hunting, and those GMUs not open to
branch antlered bull elk hunting by the fish and wildlife com-
mission.

Weapon: Any legal weapon.

Bag limit: One additional any bull elk.

Number of permit hunters selected: 1

(13) EASTSIDE ELK RAFFLE PERMIT

Season dates: September 1 - December 31

Hunt Area: Eastern Washington Excert GMU 157, those
GMUs closed to elk hunting, and those GMUs not opened to
branch antlered bull elk hunting by the fish and wildlife com-
mission.

Weapon: Any legal weapon.

Bag limit: One additional any bull elk.

Number of permit hunters selected: 1

(14) CALIFORNIA BIGHORN SHEEP RAFFLE PERMIT

Season dates: September 1 - December 31

Hunt Area:  Any open bighorn sheep unit with two or more
ram permits during the respective license year, EXCEPT sheep
units in Walla Walla, Columbia, Garfield, Asotin, or Pend
Oreille counties are not open.

Weapon: Any legal weapon.

Bag limit: One California bighorn ram.

Number of permit hunters selected: 1

(15) MOOSE RAFFLE PERMIT

Season dates. September 1 - December 31
Hunt Area: Any open moose unit.
Weapon: Any legal weapon.

Bag limit: One moose of either sex.
Number of permit hunters selected: 2

(16) MOUNTAIN GOAT RAFFLE PERMIT

Season dates. September 1 - December 31

Hunt Area: Any open goat unit with two or more permits
during the respective license year.

Weapon: Any legal weapon.

Bag limit: One mountain goat of either sex.

Number of permit hunters selected: 1
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(17) TURKEY RAFFLE PERMIT

Season dates: April 1 - May 31 and September 1 - December
31

Hunt Area: Statewide.

Weapon: Archery or shotgun only.

Bag limit: Three additional wild turkeys, but not to exceed
more than one turkey in Western Washington or two turkeys
in Eastern Washington.

Number of permit hunters selected: 1

(18) ROCKY MOUNTAIN BIGHORN SHEEP RAFFLE PERMIT

Bag limit: One Rocky Mountain bighorn ram.
Hunt Areaz. GMUs 113, 181, 186.

Season dates: September 1 - December 31
Weapon: Any legal weapon.

Number of permit hunters selected: 1

(19) THREE-DEER RAFFLE PERMIT

Bag limit: One additional any buck black-tailed deer, one
additional any buck mule deer, and one additional any buck
white-tailed deer; total harvest not to exceed three animals.
Hunt Area: For black-tailed deer, those GMUs open to
black-tailed deer hunting ExCEPT GMU 485 and those GMUs
closed to deer hunting by the fish and wildlife commission.
For mule deer, those GMUs open to mule deer hunting
EXCEPT those GMUs closed to mule deer hunting by the fish
and wildlife commission. For white-tailed deer, those GMUs
open to white-tailed deer hunting ExcepT those GMUs closed
to white-tailed deer hunting by the fish and wildlife commis-
sion.

Season dates: September 1 - December 31

Weapon: Any legal weapon.

Number of permit hunters selected: 1

(20) NORTHEAST WASHINGTON BIG GAME RAFFLE PERMIT

Bag limit: Permit hunter may harvest three of six possible
species. Species that may be harvested under this permit
include: One additional any buck white-tailed deer, one addi-
tional any bull elk, one any bull moose, one additional any
legal cougar, one additional any legal black bear, and one
additional any legal turkey (gobbler and turkey with visible
beard oNLY); total harvest not to exceed three animals.

Hunt Areaz. GMUs 101-124.

Season dates. September 1 - December 31 for white-tailed
deer, elk, and moose. April 15 - May 31 and September 1 -
December 31 for black bear. September 1 - March 31 for
cougar. April 15 - May 31 for turkey

Weapon: Any legal weapon EXCEPT archery and shotgun
only for turkey.

Number of permit hunters selected: 1

(21) SOUTH-CENTRAL WASHINGTON BIG GAME RAFFLE PER-
MIT

Bag limit: One additional any bull elk, one additional any
buck deer, and one California bighorn sheep ram; total har-
vest not to exceed three animals.

Hunt Area: For elk, any 300 or 500 series GMU EXCEPT
those GMUs closed to elk hunting and those GM Us not open
to branch antlered bull elk hunting by the fish and wildlife
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commission. For deer, any 300 or 500 series GMU EXCEPT
those GMUs closed to deer hunting by the fish and wildlife
commission. For California bighorn sheep, those bighorn
sheep hunt areas south of Interstate 90 and west of Interstate
82 open to bighorn sheep hunting by the fish and wildlife
commission with two or more permits during the respective
license year.

Season dates: September 1 - December 31

Weapon: Any legal weapon.

Number of permit hunters selected: 1

(22) SOUTHEAST WASHINGTON BIG GAME RAFFLE PERMIT

Bag limit: Permit hunter may harvest four of five possible
species. Species that may be harvested under this permit
include: One additional any buck white-tailed deer, one addi-
tional any buck mule deer, one additional any bull elk, one
additional any legal cougar, and one additional any legal
black bear; total harvest not to exceed four animals.

Hunt Areaz. GMUs 139-154 and 162-186.

Season dates: September 1 - December 31 for white-tailed
deer, mule deer, and elk. April 15 - June 15 and September 1
- December 31 for black bear. September 1 - March 31 for
cougar

Weapon: Any legal weapon.

Number of permit hunters selected: 1

(23) NORTH-CENTRAL WASHINGTON BIG GAME RAFFLE PER-
MIT

Bag limit: Permit hunter may harvest three of five possible
species. Species that may be harvested under this permit
include: One additional any buck white-tailed deer, one addi-
tional any buck mule deer, one any ram California bighorn
sheep, one additional any legal cougar, and one additional
any legal black bear; total harvest not to exceed three ani-
mals.

Hunt Area: For white-tailed deer, mule deer, cougar, and
black bear, any 200 series GMU ExCEPT those GM Us closed
to deer hunting by the fish and wildlife commission. For Cal-
ifornia bighorn sheep, those bighorn sheep hunt areas in
Chelan or Okanogan counties open to bighorn sheep hunting
by the fish and wildlife commission with two or more permits
during the respective license year.

Season dates: September 1 - December 31 for white-tailed
deer, mule deer, and California bighorn sheep. April 15 -
May 15 and September 1 - December 31 for black bear. Sep-
tember 1 - March 31 for cougar

Weapon: Any legal weapon.

Number of permit hunters selected: 1

SPECIAL INCENTIVE PERMITS
(24) WESTERN WASHINGTON ELK INCENTIVE PERMITS

Hunt Area: Western Washington EXCEPT GMUSs 418, 485,
522, and those GMUs closed to elk hunting or closed to
branch antlered bull elk hunting by the fish and wildlife com-
mission.

Season dates. September 1 - December 31

Weapon: Any legal weapon, EXCEPT must use archery equip-
ment during archery seasons and muzzleloader equipment
during muzzleloader seasons.
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Bag limit: One additiona elk.
Number of permit hunters selected: 2

(25) EASTERN WASHINGTON ELK INCENTIVE PERMITS

Hunt Area: Eastern Washington EXCEPT GMU 157 and those
GMUs closed to elk hunting or closed to branch antlered bull
elk hunting by the fish and wildlife commission.

Season dates. September 1 - December 31

Weapon: Any legal weapon, EXCEPT must use archery equip-
ment during archery seasons and muzzleloader equipment
during muzzlel oader seasons.

Bag limit: One additional elk.

Number of permit hunters selected: 2

(26) DEER INCENTIVE PERMITS

Hunt Area: Statewide, for use in any area open to general or
permit hunting seasons EXCEPT GMUs 157, 418, 485, 522,
and those GMUs closed to deer hunting by the fish and wild-
life commission.

Season dates: September 1 - December 31

Weapon: Any legal weapon, EXCEPT must use archery equip-
ment during archery seasons and muzzleloader equipment
during muzzleloader seasons and any legal weapon at other
timesif there are no firearm restrictions.

Bag limit: One additional any deer.

Number of permit hunters selected: 5

PERMIT ISSUANCE PROCEDURE

(27) Auction permits. The director will select a conservation
organi zation(s) to conduct annual auction(s). Selection of the
conservation organizations will be based on criteria adopted
by the Washington department of fish and wildlife. Biggame
and wild turkey auctions shall be conducted consistent with
WAC 232-28-292.

(28) Raffle permits: Raffle permits will be issued to individ-
uals selected through a Washington department of fish and
wildlife drawing or the director may select a conservation
organization(s) to conduct annual raffles. Selection of acon-
servation organization will be based on criteria adopted by
the Washington department of fish and wildlife. Big game
and wild turkey raffles shall be conducted consistent with
WAC 232-28-290.

(29) Special incentive permits. Hunterswill be entered into a
drawing for special deer and elk incentive permits for prompt
reporting of hunting activity in compliance with WAC 232-
28-299.

(30) For permit hunts where the permittee may harvest multi-
ple species, the permittee must select the species he/she
wants to hunt within fourteen days of notification of being
selected.

QUALIFICATIONS FOR PARTICIPATION AND REQUIRE-
MENTS:

(31) Permittee shall contact the appropriate regional office of
the department of fish and wildlife when entering the desig-
nated hunt area or entering the region to hunt outside the gen-
eral season.
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(32) The permittee may be accompanied by others; however,
only the permittee is allowed to carry alegal weapon or har-
vest an animal.

(33) Any attempt by members of the permittee's party to herd
or drive wildlifeis prohibited.

(34) If requested by the department, the permitteeis required
to direct department officials to the site of the kill.

(35) The permit is valid during the hunting season dates for
the year issued.

(36) The permittee will present the head and carcass of the
bighorn sheep killed to any department office within seventy-
two hours of date of kill.

(37) The permittee must abide by all local, state, and federal
regulations including firearm restriction areas and area clo-
sures.

(38) Hunters awarded the special incentive permit will be
required to send the appropriate license fee to the department
of fish and wildlife headquartersin Olympia. The depart-
ment will issue the license and transport tag and send it to the
special incentive permit winner.

(39) Permit hunters awarded a cougar permit may only use
dogs in GMUs that have a cougar season open to dog use
(WAC 232-28-285).

REPEALER

The following section of the Washington Administrative
Code isrepealed:

WAC 232-28-282 Big game and wild turkey
auction, raffle, and special

incentive permits.

WSR 10-03-044
PERMANENT RULES
UTILITIESAND TRANSPORTATION
COMMISSION

[Docket A-091124, General Order R-557—Filed January 14, 2010, 1:52
p.m., effective February 14, 2010]

In the matter of amending and adopting several rulesin
Title 480 WAC relating to adoption-by-reference date revi-
sions and other minor administrative changes.

1 STATUTORY OR OTHER AUTHORITY: The Washington
utilities and transportation commission (commission) takes
this action under Notice No. WSR 09-20-099 for an expe-
dited rule making, filed with the code reviser on October 7,
2009. The commission brings this proceeding pursuant to
RCW 80.01.040, 80.04.160, 81.04.160, and 34.05.353.

2 STATEMENT OF COMPLIANCE: This proceeding com-
plies with the Administrative Procedure Act (chapter 34.05
RCW), the State Register Act (chapter 34.08 RCW), the State
Environmental Policy Act of 1971 (chapter 43.21C RCW),
and the Regulatory Fairness Act (chapter 19.85 RCW).
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3 DATE OF ADOPTION: The commission adopts thisrule
on the date that this order is entered.

4 CONCISE STATEMENT OF PURPOSE AND EFFECT OF
THE RULE: RCW 34.05.325(6) requires the commission to
prepare and publish a concise explanatory statement about an
adopted rule. The statement must identify the commission's
reasons for adopting the rule, describe the differences
between the version of the proposed rules published in the
register and the rules as adopted (other than editing changes),
asummary of the comments received regarding the proposed
rule changes, and state the commission's responses to the
comments, reflecting the commission's consideration of

them.
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5 To avoid unnecessary duplication in the record of this
docket, the commission designates the discussion in this
Order, including Appendix A, as its concise explanatory
statement, supplemented where not inconsistent by the staff
memoranda preceding the filing of the CR-105 proposal and
the adoption order. Together, the documents provide a com-
plete but concise explanation of the agency actions and its
reasons for taking those actions.

6 REFERENCE TO AFFECTED RULES: This rule amends
the following sections of the Washington Administrative
Code, revising references to federal rules and national stan-
dards included in adoption by reference sections in several
chapters of commission rules:

Chapter 480-62 WAC, Railroad companies—Oper ations.

Amend WAC 480-62-235 | Flaggers. 1. Adoption by reference changed as follows:
American National Standards for High-Visibility Public
Safety Vests ANSI/I SEA 207-2006
0 No significant changes - new ANSI standard for safety
equipment that is already required by current language.
Amend WAC 480-62-240 | Passenger carrying | 1. Adoption by reference changed as follows:
vehicles—Equip- ANSI Z308.1-2009, Minimum Requirements for Workplace
ment. First Aid Kits- 2009 edition
0 No significant changes - new edition of previously
adopted reference.
Amend WAC 480-62-999 | Adoption by refer- 1 Adoption by reference dates changed as follows:
ence. Manual on Uniform Traffic Control Devices (MUTCD) -

December 31, 2007 edition
0o No significant changes - new edition of previously
adopted reference.
Washington state department of transportation rules -
December 4, 2005 edition
0 No significant changes - new edition of previously
adopted reference.
American National Standard for Minimum Requirements
for Workplace First Aid Kits ANSI Z308.1 2009 - May 31,
2009 edition
0 No significant changes - new edition of previously
adopted reference.

Chapter 480-75 WAC, Hazardousliquid pipelines—Safety.

Amend

WAC 480-75-999

Adoption by refer-
ence.

1. Adoption by reference dates changed as follows:
- Title 49 Code of Federal Regulations,
0 October 1, 2009 - Part 191
= No significant changes - new edition of previously
adopted reference.
0o October 1, 2009 - Part 195
= No significant changes - new edition of previously
adopted reference.
The American Society of Mechanical Engineers (ASME)
B31.4 - 2002 edition
0 No significant changes - new edition of previously
adopted reference.
Section I X of the ASME Boiler and Pressure Vessel Code -
2004 edition, including addenda through July 1, 2005
o0 No significant changes - new edition of previously
adopted reference.
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American Petroleum Institute (API) standard 1104 - 19th
edition 1999, including errata October 31, 2001; and 20th
edition 2007, including errata 2008
0 No significant changes - new edition of previously
adopted reference.
API RP standard 1117 - Third edition, July 2008, including
errata December 2008
o0 No significant changes - new edition of previously
adopted reference.

Chapter 480-93 WAC, Gas companies—Safety.

Amend

WA C 480-93-999

Adoption by refer-
ence.

1. Adoption by reference dates changed as follows:
- Title 49 Code of Federal Regulations
0 October 1, 2009 - Part 191
m  No significant changes - new edition of previously
adopted reference.
0 October 1, 2009 - Part 192
= No significant changes - new edition of previously
adopted reference.
0 October 1, 2009 - Part 193
m  No significant changes - new edition of previously
adopted reference.
0 October 1, 2009 - Part 199
= No significant changes - new edition of previously
adopted reference.
Section I X of the ASME Boiler and Pressure Vessel Code -
2004 edition, including addenda through July 1, 2005
0 No significant changes - new edition of previously
adopted reference.
American Petroleum Institute (API) standard 1104 - 19th
edition 1999, including errata October 31, 2001; and 20th
edition 2007, including errata 2008
0 No significant changes - new edition of previously
adopted reference.

Chapter 480-100 WAC, Electric companies.

Amend

WA C 480-100-999

Adoption by refer-
ence.

1. Adoption by reference dates changed as follows:
- ANSI C12.1, Codefor Electricity Metering, 2001 - as of 2008

o No significant changes - new edition of previously
adopted reference.

Chapter 480-108 WAC, Electric companies—I nter con

nection with electric generators.

Amend

WA C 480-108-999

Adoption by refer-
ence.

1. Adoption by reference changed as follows:
Institute of Electrical and Electronics Engineers (IEEE)
Standard 929, Recommended Practice for Utility Interface
of Photovoltaic (PV) Systems, published in 2000

0 Referenceisrepealed.

Chapter 480-120 WAC, Telecommunications compani

€s.

Amend

WAC 480-120-401

Network perfor-
mance standards.

1. Adoption by reference changed as follows:

American National Standards for Telecommunications -
"Network Performance Parameters for Dedicated Digital
Services for Rates Up To and Including DS3 - Specifica-
tions' - (ANSI T1.510-1999) - as of December 29, 1999, and
reaffirmed 2008

0 No significant changes - revised title of a previously

adopted reference.

7 PREPROPOSAL STATEMENT OF INQUIRY AND ACTIONS
THEREUNDER: A preproposal statement of inquiry is not
required under RCW 34.05.353 "Expedited rule making."

8 NOTICE OF EXPEDITED RULE MAKING: The commis-
sion filed notice of expedited rule making (CR-105) on Octo-
ber 7, 2009, at WSR 09-20-099. The notice informed inter-
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ested persons that the commission was considering arule
making to amend adoption-by-reference dates to reflect the
most current published versions of adopted publications. The
commission provided notice of its expedited rule making to
all persons on the commission's list of persons requesting
such information pursuant to RCW 34.05.353, and by send-
ing notice to all persons interested in the various industries.
The notice provided interested persons the opportunity to
submit written comments to the commission no later than
December 8, 2009. The commission posted the relevant rule-
making information on its internet web site at
www.utc.wa.gov.

9 COMMENTERS (WRITTEN COMMENTS): The commis-
sion received one comment, related to WAC 480-120-999,
from Richard A. Finnigan on behalf of the Washington Inde-
pendent Telecommunications Association. Under the expe-
dited rule-making statute, RCW 34.05.353, if awritten notice
of objection to the expedited rule making is timely filed and
is not withdrawn, the notice of proposed expedited rule mak-
ing isconsidered astatement of inquiry (CR-101). Inorder to
allow the remaining rules noticed at WSR 09-20-099 to go
forward, the commission will proceed by adopting the rules
noticed at WSR 09-20-099 with the exception of WAC 480-
120-999, which will proceed to a proposed rule making (CR-
102).

10 COMMISSION ACTION: After considering all of the
information regarding this proposal, the commission finds
and concludes that is[it] should amend the rules as proposed
in the CR-105 at WSR 09-20-099, except for WA C 480-120-
999.

11 STATEMENT OF ACTION; STATEMENT OF EFFECTIVE
DATE: After reviewing the entire record, the commission
determines that WAC 480-62-235, 480-62-240, 480-62-999,
480-75-999, 480-93-999, 480-100-999, 480-108-999 and
480-120-401, should be amended to read as set forth in
Appendix A, as rules of the Washington utilities and trans-
portation commission, to take effect pursuant to RCW
34.05.380(2) on the thirty-first day after filing with the code
reviser.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed O; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 8, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

ORDER

12 THE COMMISSION ORDERS:
13 The commission amends WA C 480-62-235, 480-62-
240, 480-62-999, 480-75-999, 480-93-999, 480-100-999,
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480-108-999 and 480-120-401, to read as set forth in Appen-
dix A, asrules of the Washington utilities and transportation
commission, to take effect pursuant to RCW 34.05.380(2) on
the thirty-first day after filing with the code reviser.

14 This order and the rules set out in Appendix A, after
being recorded in the register of the Washington utilities and
transportation commission, shall be forwarded to the code
reviser for filing pursuant to chapters 80.01, 34.05 RCW and
chapter 1-21 WAC.

DATED at Olympia, Washington, January 14, 2010.

WASHINGTON STATE UTILITIES AND TRANSPORTATION
COMMISSION

Jeffrey D. Goltz, Chairman

Patrick J. Oshie, Commissioner
Philip B. Jones, Commissioner

Appendix A

AMENDATORY SECTION (Amending Docket No. TR-
981102, General Order No. R-477, filed 1/30/01, effective
3/2/01)

WAC 480-62-235 Flaggers. (1) Therulesinthissection
apply whenever arailroad company engages in the mainte-
nance, repair, or construction of a grade crossing or grade
separated crossing; however, they do not apply when flaggers
are provided only because of acrossing signal malfunction or
only because of inspections or repairs to a crossing signal
system. Thelatter circumstances are covered by 49 CFR, Part
234. In addition, 49 CFR Part 234.5 recommends that rail-
road companies follow the requirements of Part VI of the
Federal Highway Administration's Manual on Uniform Traf-
fic Control Devices (MUTCD) to the extent possible. The
commission further recommends that railroads also abide by
the following rules to the extent possible in situations cov-
ered by 49 CFR Part 234.

(2) Except as otherwise required in this section, traffic
control devices, signs, barricades, and signaling methods
must be set up and used by individualstrained in and familiar
with the provisions of and according to the guidelines in the
Manual on Uniform Traffic Control Devices, Part VI.

(3) Flaggers are to be used only when other reasonable
means of control will not adequately control traffic in work
zones. It may be reasonable in some casesto closetheroad on
which the crossing is located, but only if agreed to by the
public authority responsible for the roadway.

(4) Standards for high-visibility safety apparel.

(a) Whileflagging during daylight hours, aflagger must,
at aminimum, wear:

- A high-visibility safety garment designed according to
Class 2 specificationsin ANSI/ISEA ((267-1999)) 207-2006,
American Nationa Standard((s)) for High-Visibility Public
Safety ((Apparel)) Vests, specifically, a garment containing
at least seven hundred seventy-five square inches of back-
ground material and two hundred one sguare inches of ret-
roreflective material; and

- A high-visibility hard hat.

(b) While flagging at night, a flagger must, at a mini-
mum, wear:
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- A high-visibility safety garment designed according to
Class 2 specifications in ANSI/ISEA ((267-1999)) 207-2006
over white coveralls, or other coveralls or trousers designed
according to ANSI/ISEA ((326423999)) 207-2006 standards;
and

- A high-visibility hard hat that is marked with at least
twelve square inches of reflectorized material providing three
hundred sixty degrees of visibility.

(c) Whileflagging during inclement weather, yellow rain
gear, white rain gear, or rain gear designed according to
ANSI/ISEA ((264-1999)) 207-2006 may be substituted for
white coveralls.

(5) Railroad companies must develop and use a method
to ensure that whenever there is any potential hazard associ-
ated with motor vehicles, construction equipment, or on-track
equipment, that flaggers have adequate warning of objects
approaching from behind the flagger.

Note: The following are some nonmandatory examples of meth-

ods that may be used to adequately warn flaggers:
- Mount amirror on the flagger's hard hat;

- Use amotion detector with audible warning; or
- Use a spotter.

(6)(@) Railroad companies must conduct an on-site
safety briefing for flaggers each time a flagger reports for
duty, and aso when job site conditions change significantly.
The briefing must include applicable portions of the traffic
control plan and any changes applicable during the flagger's
shift. If not covered in the traffic control plan, the briefing
must also include:

- The flagger's role and location at the job site;

- Motor vehicles and equipment in operation at the site;

- Job site traffic patterns;

- Communications and signal's to be used between flag-
gers and equipment operators;

- Expected train and other on-track equipment move-
ments;

- On-foot escape route; and

- Other hazards specific to the job site.

(b) When flaggers are used on a job site at a roadway
allowing speeds of forty-five mph or more and the job will
last more than one day, the railroad company must keep on
the site a current site-specific traffic control plan. The pur-
pose of this plan isto help move traffic through or around the
construction zonein away that protectsthe safety of the trav-
eling public, pedestrians and workers. The plan must include,
but is not limited to, such items as:

- Sign use and placement;

- Application and removal of pavement markings;

- Construction;

- Scheduling;

- Methods and devices for delineation and channeliza-
tion;

- Placement and maintenance of devices,

- Placement of flaggers;

- Roadway lighting;

- Traffic regulations; and

- Surveillance and inspection.

(7)(a) Where flaggers are used on roads allowing speeds
of at least forty-five mph, the railroad company must provide
an additional warning sign marked "BE PREPARED TO STOP."
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(b) Thissignisin addition to those required by Part V1 of
the Manual on Uniform Traffic Control Devices. It should be
placed between the last two warning signs in the series or on
the opposite side of the road when used on undivided roads.

(c) This additional sign does not increase the required
advance warning area.

(d) The purpose of this additional signisto clearly point
out that aflagger will be encountered and the driver should be
prepared to stop.

(8) To protect flaggers, railroad companies must ensure
that:

(a) Flagger workstationsare illuminated at night and dur-
ing inclement weather by floodlights. It is important to ade-
quately illuminate the workstation without creating glare in
the eyes of approaching drivers. The adequacy and proper
placement of floodlights can best be determined by driving
through and observing the workstation from each direction
on the roadway.

(b) Warning signs reflect the actual condition of the
work zone. When not in use, warning signs should either be
taken down or covered.

(c) Flaggers are not assigned other duties while engaging
in flagging activities.

(d) Flaggers do not use devices (e.g., cell phones, pagers,
or radio headphones) that may distract the vision, hearing, or
attention of the flagger. Devices such astwo-way radios used
for communication between flaggers to direct traffic or
ensure flagger safety are acceptable.

(e) Flaggers receive appropriate breaks from flagging so
they can remain attentive and alert.

(9) Unless an emergency makes it impossible, before
performing any work, railroad companies must coordinate all
repair, maintenance, and construction work with the govern-
ing authority responsible for the road on which the crossing
exists.

(10) Information about Title 49 CFR, the Manual on
Uniform Traffic Control Devices, and ANSI/ISEA ((36+
4999)) 207-2006 regarding the versions adopted and where to
obtain them is set out in WAC 480-62-999.

AMENDATORY SECTION (Amending Docket No. A-
020379, General Order No. R-501, filed 8/26/02, effective
9/26/02)

WAC 480-62-240 Passenger carrying vehicles—
Equipment. (1) Equipment requirements for al vehicles.

(8) Vehicles must comply with al applicable equipment
requirements of Title 46 RCW.

(b) Vehicles must have exhaust systems that prevent
exposure of passengers to the vehicle's emissions.

(c) Vehicles must have two external rear vision mirrors,
one at each side of the cab. The mirrors must be firmly
attached to the motor vehicle at a point where the driver is
provided aview of the highway to the rear along both sides of
the vehicle. An outside mirror may be placed only on the
driver's side on vehiclesin which the driver has aview to the
rear by means of an interior mirror.

(d) Vehicles must be equipped with a steering system
maintained to insure that lash or preplay do not exceed those
values set forth in 49 CFR, Parts 570.7 and 570.60 (Vehicle
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in Use Inspection Standards). Information about Title 49
CFR regarding the version adopted and where to obtain it is
set out in WAC 480-62-999.

(e) Vehicles must have a heating system that will main-
tain an ambient temperature of at least fifty-five degreesin
passenger areas.

(f) Vehicles must have at least three red-burning fusees,
three red portable emergency reflectors, or at least two red
cloth flags suitable for warning the motoring public in an
emergency. The driver must ensure that such equipment isin
the vehicle and is maintained in good condition. Any devices
that may create a spark or open flame must be carried in a
separate compartment or a closed metal container provided
for that purpose.

(g) Vehicles must have a two and one-half pound dry
chemical fire extinguisher or its equivalent, properly filled
and located where it is readily accessible for use. The extin-
guisher must allow visual determination of the state of its
charge at all times. The extinguishing agent must be non-
toxic and preferably noncorrosive. The fire extinguisher must
be suitable for attachment to the motor vehicle, bear the label
of approval by the Underwriters Laboratories, Inc., and be
kept in good working condition at all times.

(h) Vehicles must have afirst-aid kit located where it is
readily accessible. The kit must contain all of the items spec-
ified in ANSI ((23068-1)) 2308.1-2009, Minimum Require-
ments for Workplace First Aid Kits. Additionally, the kit
must contain gloves capabl e of preventing exposure to blood-
borne pathogens. Items used from first-aid kits must be
replaced before the next shift, and kits must be checked for
compliance with this rule if the seal on the kit is broken.
Information about ANSI ((2308:1)) Z308.1-2009 regarding
the version adopted and where to obtain it is set out in WAC
480-62-999.

(2) Equipment requirements for specified vehicles.

(a) Coupling devices used on a vehicle equipped with
retractable flange wheels for operation on railroad tracks
must be substantial and made of metal. The devices must be
equipped with safety chains or straps of sufficient strength to
prevent separation in the event of accidental uncoupling.

(b) A passenger compartment separate from the cab of
the vehicle must be made of metal and be fastened directly to
the frame of the vehicle. The compartment must have an inte-
rior lining sufficient to absorb condensation, and padded
seats and backrests firmly secured in place. The floor of the
compartment must be constructed to bear the weight of all
cargo and passengers. The floor must not have unnecessary
openings, and it must be constructed to prevent the entry of
noxious fumes or permeation with flammable materials. The
compartment must have a curtain of nonpermeable material
of sufficient weight and size to close off the rear opening and
a tailgate which must be closed whenever the vehicle isin
motion. If the bottom of the entrance to the passenger com-
partment is more than three feet six inches above ground
level, the vehicle must have permanent or temporary steps
designed for the safe boarding and discharge of passengers.

(c) Communication between a cab and a separated pas-
senger compartment must be provided by means of alight or
audible device mounted in the cab of the vehicle that may be
activated by a passenger in the rear compartment.
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(d) On vehicles designed to transport nine or more pas-
sengers, an emergency exit must be placed at the end of the
vehicle opposite the regular entrance. The exit must be at
least six and one-half square feet in area, and the smallest
dimension must be at least eighteen inches. The route to and
from the emergency exit must be unobstructed at all times.

AMENDATORY SECTION (Amending Docket No. A-
081419, General Order R-554, filed 12/23/08, effective
1/23/09)

WAC 480-62-999 Adoption by reference. Inthischap-
ter, the commission adopts by reference all or portions of reg-
ulations and standards identified below. They are available
for inspection at the commission branch of the Washington
state library. The publications, effective dates, references
within this chapter, and availability of the resources are as
follows:

(1) Title 49 Code of Federal Regulations, cited as 49
CFR, including all appendices and amendments is published
by the United States Government Printing Office.

(a) The commission adopts the version in effect on Octo-
ber 1, 2007.

(b) This publication is referenced in WAC 480-62-160
(Compliance policy), WAC 480-62-200 (Roadway worker
safety and operating rules and statutes), WA C 480-62-205
(Track safety standards), WAC 480-62-210 (Crossing signal
circuitry), WAC 480-62-215 (Hazardous materials regula-
tions), WAC 480-62-235 (Flaggers), and WAC 480-62-240
(Passenger carrying vehicles—Equipment).

(c) Copies of Title 49 Code of Federal Regulations are
available from the U.S. Government Online Bookstore,
http://bookstore.gpo.gov/, and from various third-party ven-
dors.

(2) Manual on Uniform Traffic Control Devices, cited
as Manual on Uniform Traffic Control Devices, or MUTCD,
is published by the United States Government Printing
Office.

(8 The commission adopts the version in effect ((iA
Nevember2004)) on December 31, 2007.

(b) This publication is referenced in WAC 480-62-230
(Traffic control devices), WAC 480-62-235 (Flaggers), and
WA C 480-62-245 (Passenger carrying vehicles—Operation).

(c) Copies of the MUTCD are available from the U.S.
Government Online Bookstore, http://bookstore.gpo.gov/,
and from various third-party vendors.

(3) Washington state department of transportation
rules, cited as chapter 468-95 WAC, are published by the
statute law committee.

(8 The commission adopts the version in effect on
((Mareh-25,-2004)) December 4, 2005.

(b) This publication is referenced in WAC 480-62-230
(Traffic control devices).

(c) Copies of the Washington state department of trans-
portation rules are avail able from the department of transpor-
tation or on the internet web site for the office of the code
reviser (dc.leg.wa.gov).

(4) ANSI Z308.1 - ((2883)) 2009 American National
Standard for Minimum Requirements for Workplace
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First Aid Kitsis published by the American Nationa Stan-
dards Institute.

(& The commission adopts the version in effect on
((ApriH-29,-2003)) May 31, 2009.

(b) This publication is referenced in WAC 480-62-240
(Passenger carrying vehicles—Equipment).

(c) Copies of ANSI Z308.1 - ((2003)) 2009 American
National Standard for Minimum Requirements for Work-
place First Aid Kits are available from Global Engineering
Documents in Englewood, Colorado.

(5) ANSI/ISEA ((36+2004)) 207-2006 - American
National Standard for High-Visibility Public Safety
((Apparet)) Vestsis published by the American National
Standards Institute.

(& The commission adopts the version in effect on
((September15,-2004)) August 9, 2006.

(b) This publication is referenced in WAC 480-62-235
(Flaggers).

(c) Copies of ANSI/ISEA ((2671999)) 207-2006 -
American National Standard for High-Visibility Public
Safety ((Apparel)) Vests are available from Global Engineer-
ing Documents in Englewood, Colorado.

(6) Title 49 United States Code, cited as49 U.S.C., is
published by the United States Government Printing Office.

(a) The commission adopts the version in effect on Janu-
ary 2, 2002.

(b) This publication is referenced in WAC 480-62-200
(Roadway worker safety and operating rules and statutes).

(c) Copies of Title 49 United States Code are available
from the U.S. Government Online Bookstore, http://book-
store.gpo.gov/, and from various third-party vendors.

AMENDATORY SECTION (Amending Docket A-081419,
General Order R-554, filed 12/23/08, effective 1/23/09)

WAC 480-75-999 Adoption by reference. Inthischap-
ter, the commission adopts by reference all or portions of reg-
ulations and standards identified below. They are available
for inspection at the commission branch of the Washington
state library. The publications, effective dates, references
within this chapter, and availability of the resources are as
follows:

(1) Title 49 Code of Federal Regulations, cited as 49
CFR, Parts 195 and 199 including all appendices and amend-
ments except for 49 CFR Sections 195.0 and 195.1, and 49
CFR Sections 199.1 and 199.2, published by the United
States Government Printing Office.

(& The commission adopts the version in effect on
((September-2,-2008)) Octaber 1, 2009.

(b) This publication is referenced in WAC 480-75-370
(Design factor (F) for steel pipe), WAC 480-75-630 (Incident
reporting), and WAC 480-75-660 (((QpeFat:lenssaﬁety—pLan
reguirements)) Procedural manual for operations, mainte-
nance, and emergencies).

(c) Copies of Title 49 Code of Federal Regulations are
available from the U.S. Government Online Bookstore,
http://bookstore.gpo.gov/((-ane-frem-various-third-party
vendors)).

(2) The American Society of Mechanical Engineers
(ASME) B31.4, ((2998)) 2002 edition.
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(a) This publication is referenced in WAC 480-75-350
(Design specifications for new pipeline projects), WAC 480-
75-440 (Pipeline repairs), and WA C 480-75-450 (Construc-
tion specifications).

(b) Copies of ASME B31.4 are available from ((Fhe

Arerican-Society-of-Mechanical-EngineersPark-Avenue
NewY-orkNewYerk)) ASME, http://www.asme.org/
codes/. It isalso available for inspection at the commission.

(3) The ((206%)) 2004 edition, including addenda
through July 1, 2005, of Section | X of the ASME Boiler and
Pressure Vessel Code.

(a) This publication is referenced in WAC 480-75-430
(Welding procedures).

(b) Copies of the 2004 edition, including addenda
through July 1, 2005, of Section IX of the ASME Boiler and
Pressure Vessel Code are available from ((Fhe-American

New-Yerk)) ASME, http://www.asme.org/codes/. It isalso
available for inspection at the commission.

(4) The commission adopts American Petroleum I nsti-
tute (API) standard 1104 19th edition including errata
October 31, 2001; and 20th edition 2007, including errata
December 2008.

(a) This publication is referenced in WAC 480-75-430
(Welding procedures) and WAC 480-75-460 (Welding
inspection requirements).

(b) Copies of API standard 1104 (19th edition 1999
including errata October 31, 2001; and 20th edition 2007,
including errata 2008) are available from ((the@f—ﬁeeef—ﬂcpt

Publishing-Services-Washingten-BE)), http://www.api.
org/.

(5) The commission adopts APl RP standard 1117
((Seeend)) Third Edition, ((Atgust-1996)) July 2008, includ-
ing errata December 2008.

(a) This publication is referenced in WAC 480-75-500
(Moving and lowering hazardous liquid pipelines).

(b) Copies of API standard 1117 ((Seeend)) Third Edi-
tion, July 2008, including errata December 2008 are available
from ((
rade)) AP, http://www.api.org/.

AMENDATORY SECTION (Amending Docket A-081419,
General Order R-554, filed 12/23/08, effective 1/23/09)

WAC 480-93-999 Adoption by reference. Inthischap-
ter, the commission adopts by reference each of the regula-
tions and/or standards identified below. Each regulation or
standard islisted by publication, publisher, scope of what the
commission is adopting, effective date of the regulation or
standard, the place within the commission's rules the regula-
tion or standard isreferenced, and where to obtain the regul a-
tion or standard.

(1) Parts 191, 192, 193, and 199 of Title 49 Code of Fed-
eral Regulations, including all appendices and amendments
thereto as published by the United States Government Print-
ing Office.

(8) The commission adopts the version of the above reg-
ulations that were in effect on ((September-2,-2008)) October
1, 2009, except the following sections are not adopted by ref-
erence; 191.1, 192.1(a), 193.2001(a), 199.1. In addition,
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please note that in WAC 480-93-013, the commission
includes "new construction” in the definition of "covered
task," asdefined in 49 CAR § 192.801 (b)(2).

(b) This publication is referenced in WAC 480-93-005,
480-93-080, 480-93-100, 480-93-110, 480-93-124, 480-93-
155, 480-93-170, 480-93-180, and 480-93 18601

(© (
.)) Copies of Title 49 Code of Federal

Regulations are available from ((mest-Gevernment-Printing
Offices-including the Seattle office of the Government Print-

vartous-Hbraries-including-the-branch-of-the state-Hibrary
located-at-the-commission)) the U.S. Government Online
Bookstore, http://bookstore.gpo.gov/. It is also available for
inspection at the commission.

(2) Section IX of the American Society of Mechanical
Engineers (ASME) Boiler and Pressure Vessel Code.

(a) The commission adopts the ((2001)) 2004 edition of
Section IX of the ASME Boiler and Pressure Vessel Code,
including addenda through July 1, 2005.

(b) This publication is referenced in WAC 480-93-080.

(c) Copies of Section IX of the ASME Boiler and Pres-
sure Vessel Code (((2001)) 2004 edition, including addenda
through July 1, 2005) are available from ((Fhe-American
Seciety-of Mechanical-Engineers-Park-AvendeNew-Y-ork;

Y h

state hibrary-tocated-at- the eommission)) ASME, http://www.
asme.org/codes/. It is also available for inspection at the
commission.

(3) The American Petroleum Institute (API) standard
1104 (19th edition 1999, including errata October 31, 2001;
and 20th edition 2007, including errata 2008).

(& The commission adopts the 19th edition 1999,
including errata October 31, 2001; and 20th edition 2007,
including errata 2008 of this standard.

(b) This standard is referenced in WA C 480-93-080.

(c) Copies of APl standard 1104 (19th edition 1999,
including errata October 31, 2001; and 20th edition 2007,
including errata 2008) are available from the Office of API

Publishing Services ((ir-\Washington-DC-and-varieusHbrar-
testnetuding-the-braneh-of-the-state-Hbrary located-at-the

commissien)), http://www.api.org/. It is also available for
inspection at the commission.

AMENDATORY SECTION (Amending Docket A-081419,
General Order R-554, filed 12/23/08, effective 1/23/09)

WAC 480-100-999 Adoption by reference. In this
chapter, the commission adopts by referenceall or portions of
regulations and standards identified below. They are avail-
ablefor inspection at the commission branch of the Washing-
ton state library. The publications, effective date, references
within this chapter, and availability of the resources are as
follows:

(1) Title 18 Code of Federal Regulations, cited as 18
CFR, including all appendices and amendments is published
by the United States Government Printing Office.

(a) The commission adopts the version in effect on April
1, 2008.
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(b) The accounting and reporting for the types of transac-
tions and events covered by the amendment should not be
construed as indicative of their treatment by this commission
for ratemaking purposes.

(c) This publication is referenced in WAC 480-100-203
(Accounting system requirements), WAC 480-100-244
(Transferring cash or assuming obligation), WAC 480-100-
252 (Federal Energy Regulatory Commission (FERC) Form
No. 1), and WAC 480-100-268 (Essential utilities services
contracts report).

(d) Copies of Title 18 Code of Federal Regulations are
available from the U.S. Government Online Bookstore,
http://bookstore.gpo.gov/, and from various third-party ven-
dors.

(2) The Regulations to Govern the Preservation of
Records of Electric, Gas, and Water Companiesis pub-
lished by the National Association of Regulatory Utility
Commissioners (NARUC).

(a) The commission adopts the version in effect in 1985.

(b) This publication is referenced in WAC 480-100-228
(Retention and preservation of records and reports).

(c) The Regulations to Govern the Preservation of
Records of Electric, Gas, and Water Companies is a copy-
righted document. Copies are available from NARUC in
Washington, D.C.

(3) The National Electrical Code is published by the
National Fire Protection Association (NFPA).

(8 The commission adopts the version published in
2005.

(b) This publication is referenced in WAC 480-100-163
(Service entrance facilities).

(c) The National Electrical Code is a copyrighted docu-
ment. Copies are available from the NFPA in Quincy, Massa-
chusetts.

(4 The American National Standard for Electric
Meters: Code for Electricity Metering, ANSI C12.1 is
published by the American National Standards Institute.

(8 The commission adopts the version published in
((260%)) 2008.

(b) This publication is referenced in WAC 480-100-318
(Meter readings, multipliers, and test constants), WAC 480-
100-338 (Accuracy requirements for electric meters), and
WA C 480-100-343 (Statement of meter test procedures).

(c) The ANSI C12.1 is a copyrighted document. Copies
are available from Global Engineering Documents in Engle-
wood, Colorado.

AMENDATORY SECTION (Amending Docket A-081419,
General Order R-554, filed 12/23/08, effective 1/23/09)

WAC 480-108-999 Adoption by reference. In this
chapter, the commission adopts by reference all or portions of
regulations and standards identified below. They are avail-
ablefor inspection at the commission branch of the Washing-
ton state library or as otherwise indicated. The publications,
effective date, references within this chapter, and availability
of the resources are as follows:

(1) The National Electrical Code is published by the
National Fire Protection Association (NFPA).
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(& The commission adopts the version published in
2005.

(b) This publication is referenced in WAC 480-108-020.

(c) The National Electrical Code is a copyrighted docu-
ment. Copies are available from the NFPA at 1 Batterymarch
Park, Quincy, Massachusetts, 02169 or at internet address
http://www.nfpa.org.

(2) National Electric Safety Code (NESC).

(8 The commission adopts the version published in
2002.

(b) This publication is referenced in WAC 480-108-020.

(c) Copiesof the National Electric Safety Code are avail-
ablefrom the Institute of Electrical and Electronics Engineers
at http://standards.ieee.org/nesc.

(3) Institute of Electrical and Electronics Engineers
(IEEE) Standard 1547, Standard for Interconnecting Distrib-
uted Resources with Electric Power Systems.

(& The commission adopts the version published in
2003.

(b) This publication is referenced in WAC 480-108-020.

(c) Copies of |IEEE Standard 1547 are available from the
Institute of Electrical and Electronics Engineers at http://
www.ieee.org/web/standards/home.

(4) ((Hnstitute—of—Electrical-and-Elestrontes—Engineers

£5))) American National Standards Institute (ANSI)
Standard C37.90, |EEE Standard for Relays and Relay Sys-
tems Associated with Electric Power Apparatus.

(& The commission adopts the version published in
2005.

(b) This publication is referenced in WAC 480-108-020.

(c) Copies of IEEE Standard C37.90 are available from
the Institute of Electrical and Electronics Engineers at http://
www.ieee.org/web/standards/home.

((¢6))) (5) Institute of Electrical and Electronics Engi-
neers (IEEE) Standard 519, Recommended Practices and
Requirements for Harmonic Control in Electrical Power Sys-
tems.

(8 The commission adopts the version published in
1992.

(b) This publication is referenced in WAC 480-108-020.

(c) Copies of IEEE Standard 519 are available from the
Institute of Electrical and Electronics Engineers at http://
www.ieee.org/web/standards/home.

((6M)) (B) Institute of Electrical and Electronics Engi-
neers (IEEE) Standard 141, Recommended Practice for Elec-
tric Power Distribution for Industrial Plants.

(a) The commission adoptsthe version published in 1994
and reaffirmed in 1999.

(b) This publication is referenced in WAC 480-108-020.

(c) Copies of IEEE Standard 141 are available from the
Institute of Electrical and Electronics Engineers at http://
www.ieee.org/web/standards/home.
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((68))) (7) Institute of Electrical and Electronics Engi-
neers (IEEE) Standard 142, Recommended Practice for
Grounding of Industrial and Commercial Power Systems.

(8 The commission adopts the version published in
((399%)) 2007.

(b) This publication is referenced in WAC 480-108-020.

(c) Copies of IEEE Standard 142 are available from the
Institute of Electrical and Electronics Engineers at
http://www.ieee.org/web/standards/home.

((69))) (8) Underwriters Laboratories (UL), including
UL Standard 1741, Inverters, Converters, and Controllers for
Use in Independent Power Systems.

(8 The commission adopts the version published in
2005.

(b) This publication is referenced in WAC 480-108-020.

() UL Standard 1741 is available from Underwriters
Laboratory at http://www.ul.com.

((E8Y)) (9) Occupationa Safety and Health Administra-
tion (OSHA) Standard at 29 CFR 1910.269.

(8 The commission adopts the version published in
1994.

(b) This publication is referenced in WAC 480-108-020.

(c) Copies of Title 29 Code of Federal Regulations are
available from the U.S. Government Online Bookstore,
http://bookstore.gpo.gov/, and from various third-party ven-
dors.

((ED)) (10) Washington Industrial Safety and Health
Administration (WISHA) Standard, chapter 296-155 WAC.

(a) The commission adopts the version in effect on July
1, 2008.

(b) This publication is referenced in WAC 480-108-020.

(c) The WISHA Standard is available from the Washing-
ton Department of Labor and Industries at P.O. Box 44000,
Olympia, WA 98504-4000, or at internet address http://
www.lni.wa.gov.

AMENDATORY SECTION (Amending Docket No. UT-
990146, Genera Order No. R-507, filed 12/12/02, effective
7/1/03)

WAC 480-120-401 Network performance standards.
(1) All companies must meet the applicable network perfor-
mance standards set forth in this section. The standards
applied to each service quality measurement are the mini-
mum acceptable quality of service under normal operating
conditions. All performance standards apply to each central
office individually and must be measured at or below that
level. The performance standards do not apply to abnormal
conditions, including, but not limited to work stoppage
directly affecting provision of service in the state of Wash-
ington, holidays, force majeure, or major outages caused by
persons or entities other than the local exchange company
(LEC) or its agents.

(2) Switches. End-office switches, in conjunction with
remote switches where deployed, must meet the following
standards:

(a) Dial service. For each switch, companies must meet
the foll owing minimum standards during the switch's average
busy-hour of the average busy season:
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(i) Dial tone must be provided within three seconds on at
least ninety-eight percent of calls placed; and

(i) Ninety-eight percent of calls placed must not encoun-
ter an intraswitch blocking condition within the central
office, or blocking in host-remote, or interoffice local trunks.

(b) Intercept. Central office dial equipment must pro-
vide adequate access to an operator or to a recorded
announcement intercept to all vacant codes and numbers.
Less than one percent of intercepted calls may encounter
busy or no-circuit-available conditions during the average
busy-hour, of the busy-season.

(3) Interoffice facilities. Blocking performance during
average busy-hour for ninety-nine percent of trunk groups for
any month must be less than one-half of one percent for inter-
toll and intertandem facilities and less than one percent for
local and EAS interoffice trunk facilities. The blocking stan-
dard for E911 dedicated interoffice trunk facilities must be
lessthan one percent during average busy-hour of the average
busy season. Two consecutive monthsis the maximum that a
single trunk group may be below the applicable standard.

(4) Outside plant.

(a) Local loops. Each LEC must design, construct, and
maintain subscriber loops to the standard network interface
or demarcation point as follows:

(i) For voice grade, local exchange service loops must
meet all performance characteristics specified in Section 4 of
the Institute of Electrical and Electronic Engineers (IEEE)
Standard Telephone Loop Performance Characteristics.
Information about this standard regarding the version
adopted and where to obtain it is set forth in WAC 480-120-
999.

(i) For voice grade service, the circuit noise level on
customer loops measured at the customer network interface
must be equal to or less than 20.0 dBrnC, except that digi-
tized loops and loops in excess of 18,000 feet must have a
noiselevel objective of lessthan 25.0 dBrnC, and noiselevels
must not exceed 30 dBrnC.

(b) Special circuits. Off-premise station circuit loss
must not exceed 5.0 dB at 1004 Hz when measured between
the customer switch demarcation and the customer station
demarcation. LECswith over fifty thousand access lines must
maintain design criteriafor special circuits. Companies must
make channel performance criteria available to customers
upon request.

(c) Digital services. LECs must meet the availability
objectives for digital private line circuit performance speci-
fied inthe American National Standardsfor Telecommunica-
tions, "Network Performance Parameters for Dedicated Dig-
ital Services for Rates Up To and Including DS3 - Specifica-
tions." Information about this standard regarding the version
adopted and where to obtain it is set forth in WA C 480-120-
999. Upon request of a customer, a LEC may provide to that
customer digital services that do not meet the performance
standards set forth in (b) of this subsection.

(5) Servicetointerexchange carriers. LECs must pro-
vide service to interexchange carriers at the grade of service
ordered by the interexchange carrier. At a minimum, each
interexchange carrier must order sufficient facilities from
each LEC such that no more than two percent of all callsare
blocked at the LEC's switch.
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(6) Companies must monitor the network performance
of the equipment they own, operate, or share at frequent inter-
vals so that adequate facilities can be designed, engineered
and placed in service when needed to meet the standards of
this section.

(7) Each Class A LEC must arrange and design incoming
trunksto the primary repair service center so that traffic over-
flows during service interruptions can be redirected or for-
warded to an alternate repair or maintenance service center
location.

WSR 10-03-046
PERMANENT RULES

NOXIOUSWEED
CONTROL BOARD

[Filed January 14, 2010, 2:42 p.m., effective February 14, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Thisrule-making order amends chapter 16-750
WA C by modifying the definition of control. Chapter 16-750
WAC, Washington state noxious weed list and schedule of
monetary penalties, provides the basis for noxious weed con-
trol efforts for county and district weed control boards and
other entities. It also provides guidelines for the state nox-
ious weed control board.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-750-003.

Statutory Authority for Adoption: Chapter 17.10 RCW.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 09-24-095 on
December 1, 2009.

Changes Other than Editing from Proposed to Adopted
Version: The proposed change to the schedule of monetary
penalties (WAC 16-750-020) was voted down and is there-
fore not included in the adopted version.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0O; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 12, 2010.
Virgil Butch Klaveano
Chair



Washington State Register, 1ssue 10-03

AMENDATORY SECTION (Amending WSR 99-24-029,
filed 11/23/99, effective 1/3/00)

WAC 16-750-003 Definitions. (1) The definitions in
this section shall apply throughout this chapter, unless the
context plainly requires otherwise:

(8 "Action" means the transaction of the official busi-
ness of the Washington state noxious weed control board
including but not limited to receipt of public testimony, delib-
erations, discussions, considerations, reviews, and final
actions.

(b) "Board" means the Washington state noxious weed
control board, or aduly authorized representative.

(c) "Director" means the director of the department of
agriculture, or the director's appointed representative.

(d) "Executive secretary” means the executive secretary
of the Washington state noxious weed control board.

(e) "Department" means the department of agriculture of
this state.

(f) "Final action" means a collective positive or negative
decision, or an actual vote by a majority of board members
when sitting asabody or entity, upon amotion, proposal, res-
olution, or order.

(9) "Meseting" means meetings at which action is taken.

(h) "Regular meetings' means recurring meetings held in
accordance with a periodic schedule in compliance with
applicable statute or rule.

(2) The definitions in this subsection apply throughout
this chapter, chapter 17.10 RCW, and any rules adopted
thereunder unless the context plainly requires otherwise:

(a) "Control" of noxiousweeds meansto prevent all seed

production and to prevent the dispersal of ((thefeHowing

new plants.

(b) "Contain" means to confine a noxious weed and its
propagules to an identified area of infestation.

(c) "Eradicate’ means to eliminate a noxious weed
within an area of infestation.

(d) "Prevent the spread of noxious weeds" means to con-
tain noxious weeds.

(e) Class A noxious weeds are those noxious weeds not
native to the state that are of limited distribution or are unre-
corded in the state and that pose a serious threat to the state.

(f) Class B noxious weeds are those noxious weeds not
native to the state that are of limited distribution or are unre-
corded in aregion of the state and that pose a serious threat to
that region.

(g) "Class B designate" means those Class B noxious
weeds whose populations in aregion or area are such that all
seed production can be prevented within a calendar year.

(h) Class C are any other noxious weeds.

(3) Any county noxious weed control board may
enhance the clarity of any definition contained in subsection
(2) of this section, making that definition more specific, but
shall not change its general meaning.

WSR 10-03-064

WSR 10-03-064
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed January 15, 2010, 2:54 p.m., effective February 15, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this proposed rule making isto
make editorial and clarifying changes and to make them con-
sistent with current laws and standards. The impact of the
proposed rule is to make the rule clearer, easier to read,
understand, and apply.

The department intends to create new sections WAC
388-76-10002 Department authority, 388-76-10003 Depart-
ment access, 388-76-10057 Application—General qualifica-
tions, 388-76-10063 Application—General training require-
ments, 388-76-10064 Application—Forty-eight hour class
training requirements, 388-76-10129 Qualifications—Adult
family home personnel, 388-76-10191 Liability insurance
required—Ongoing, 388-76-10192 Liability insurance
required—Professional liability insurance coverage, 388-76-
10193 Liability insurance required—Commercia genera lia-
bility insurance or business liability insurance coverage, 388-
76-10198 Adult family home—Personnel records, 388-76-
10522 Resident rights notice—Policy on accepting medicaid
as a payment source, 388-76-11004 Resident protection pro-
gram—Individual defined, 388-76-11050 M anagement
agreements—General, 388-76-11055 Management agree-
ments—Adult family home, 388-76-11060 Terms of the
management agreement, 388-76-11065 Management agree-
ments—Department review, 388-76-11070 Management
agreements—Resident funds, 388-76-11080 Notice—Com-
plete, and 388-76-11085 Notice—Proof.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-76-10190; and amending WAC 388-
76-10000, 388-76-10015, 388-76-10020, 388-76-10030,
388-76-10050, 388-76-10055, 388-76-10080, 388-76-10115,
388-76-10120, 388-76-10125, 388-76-10180, 388-76-10195,
388-76-10225, 388-76-10270, 388-76-10275, 388-76-10280,
388-76-10285, 388-76-10290, 388-76-10295, 388-76-10300,
388-76-10305, 388-76-10310, 388-76-10420, 388-76-10455,
388-76-10490, 388-76-10520, 388-76-10540, 388-76-10673,
388-76-10685, 388-76-10750, 388-76-10820, 388-76-10840,
388-76-10845, 388-76-10870, 388-76-10880, 388-76-10920,
388-76-10955, 388-76-10960, 388-76-10990, 388-76-10995,
388-76-11005, 388-76-11010, 388-76-11015, 388-76-11025,
388-76-11030, 388-76-11035, and 388-76-11040.

Statutory Authority for Adoption: RCW 70.128.040.

Adopted under notice filed as WSR 09-20-060 on Octo-
ber 2, 20009.

Changes Other than Editing from Proposed to Adopted
Version: See Reviser's note below.

A final cost-benefit analysis is available by contacting
LisaN.H. Yanagida, P.O. Box 45600, Olympia, WA 98504-
5600, phone (360) 725-2589, fax (360) 438-7903, e-mail
yanagln2@dshs.wa.gov.

See Reviser's note below.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
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Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 19,
Amended 47, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 19, Amended 47, Repealed 1.

Date Adopted: January 14, 2010.

Susan N. Dreyfus
Secretary
Reviser's note:  The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 10-05 issue of the Register.

W SR 10-03-065
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed January 15, 2010, 2:57 p.m., effective February 15, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending existing sections
and adding new sections to chapter 388-101 WAC, Certified
community residential services and supports. The purpose of
amending and adding to these rules is to make editorial and
clarifying changes and to make the rules consistent with cur-
rent law and standards. The anticipated effects are to make
therules clearer, easier to read, understand and apply.

The department is proposing new sections WAC 388-
101-3165 Access to certification evaluation report and plan
of correction, 388-101-3205 Liability insurance required,
388-101-3206 Liability insurance required—Commercial
general liability insurance or business liability insurance cov-
erage, 388-101-3207 Liability insurance required—Profes-
sional liability insurance coverage, 388-101-3372 Medical
devices, 388-101-4269 Individual defined, 388-101-4350
Notice—Service complete, and 388-101-4360 Notice—
Proof of service.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-101-3060, 388-101-3080, 388-101-
3090, 388-101-3250, 388-101-3520, 388-101-4010, 388-
101-4170, 388-101-4270, 388-101-4280, 388-101-4290,
388-101-4300, 388-101-4310, 388-101-4320, 388-101-4330,
and 388-101-4340.

Statutory Authority for Adoption: RCW 71A.12.080.

Adopted under notice filed as WSR 09-21-094 on Octo-
ber 20, 20009.

Changes Other than Editing from Proposed to Adopted
Version: See Reviser's note below.

A final cost-benefit analysis is available by contacting
John Gaskell, P.O. Box 45600, Olympia, WA 98504-5600,
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phone (360) 725-3210, fax (360) 438-7903, e-mail gaskejw
@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 8,
Amended 15, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 8, Amended 15, Repealed 0.

Date Adopted: January 14, 2010.

Susan N. Dreyfus

Secretary

Reviser's note:  The materia contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 10-04 issue of the Register.

WSR 10-03-066
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed January 15, 2010, 3:06 p.m., effective February 15, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending and creating new
sections to these rules to make editorial and clarifying
changes, and to make the rules consistent with current laws
and standards.

Citation of Existing Rules Affected by this Order: See
Reviser's note below.

Statutory Authority for Adoption: Chapter 18.20 RCW.

Adopted under notice filed as WSR 09-20-061 on Octo-
ber 2, 20009.

Changes Other than Editing from Proposed to Adopted
Version: See Reviser's note below.

A final cost-benefit analysis is available by contacting
Judy Johnson, P.O. Box 45600, Olympia, WA 98405-5600
[98504-5600], phone (360) 725-2591, fax (360) 438-7903, e-
mail johngml@dshs.wa.gov. See Reviser's note below.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed O; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 27,
Amended 18, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 27, Amended 18, Repealed 0.

Date Adopted: January 14, 2010.

Susan N. Dreyfus
Secretary

Reviser's note:  The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 10-05 issue of the Register.

WSR 10-03-071
PERMANENT RULES
DEPARTMENT OF HEALTH
(Board of Osteopathic Medicine and Surgery)
[Filed January 15, 2010, 4:36 p.m., effective February 15, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose:  The rule amends the current temporary prac-
tice permit WAC 246-853-135 to allow more time for a fin-
gerprint-based national background check to be completed.
The national background check process is lengthy and has
caused licensing delays that may affect the public's access to
health care. The amendment extends the expiration time-
frame from ninety days to one hundred eighty days and also
clarifies the permit grants the full scope of practice.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-853-135.

Statutory Authority for Adoption:
18.130.075.

Adopted under notice filed as WSR 09-20-091 on Octo-
ber 6, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 20, 2009.

RCW 18.57.005,

Blake T. Maresh
Executive Director

WSR 10-03-072

AMENDATORY SECTION (Amending Order 303B, filed
9/23/92, effective 10/24/92)

WAC 246-853-135 Temporary practice permit. A
temporary permit to practice osteopathic medicine and sur-
gery may be issued to an individual licensed in another state
that has substantially equivalent licensing standards to those
in Washington.

(1) Thetemporary permit may beissued upon receipt of:

(@) Documentation from the reciprocal state that the
licensing standards used for issuing the license are substan-
tially equivalent to the current Washington licensing stan-
dards;

(b) A completed application form on which the applicant
indicates he or she wishes to receive atemporary permit and
application and temporary permit fees;

(c) Verification of all state licenses, whether active or
inactive, indicating that the applicant is not subject to charges
or disciplinary action for unprofessional conduct or impair-
ment;

(d) Verification from the federation of state medical
board's disciplinary action data bank that the applicant has
not been disciplined by a state board or federal agency.

(2) A temporary practice permit grantsthe individual the
full scope to practice osteopathic medicine and surgery.

(3) Thetemporary permit shall expire upon issuance of a
license by the board or ((rirety)) one hundred eighty days
after issuance of the temporary permit, whichever occurs
first. The applicant must not be subject to denial of alicense
or issuance of a conditional license under this chapter.

((63))) (4) A temporary permit shall be issued only once
to each applicant. An applicant who does not complete the
application process shall not receive a subsequent temporary
permit.

WSR 10-03-072
PERMANENT RULES
SECRETARY OF STATE
(Elections Division)
[Filed January 18, 2010, 11:05 a.m., effective February 18, 2010

Effective Date of Rule: Thirty-one days after filing.

Purpose: These rules are regarding a number of issues
needed for preparation and implementation of upcoming
elections. A new section is being adopted clarifying proce-
dures in the event of an emergency. Existing rules are
amended to update and modify candidate filing, vote by mail,
recount, voting systems and the state voters pamphlet. A
newly redesigned voter registration form is being adopted.

Citation of Existing Rules Affected by this Order:
Repealing WAC 434-215-090; and amending WAC 434-
215-012, 434-215-025, 434-215-070, 434-250-040, 434-250-
050, 434-250-100, 434-250-310, 434-264-010, 434-324-106,
434-335-030, 434-335-060, 434-335-150, 434-335-170, 434-
335-240, 434-335-510, 434-335-520, 434-335-550 and 434-
381-170; and new section WAC 434-215-170.

Statutory Authority for Adoption: RCW 29A.04.611.

Adopted under notice filed as WSR 09-24-106 on
December 2, 2009.
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Changes Other than Editing from Proposed to Adopted
Version: WAC 434-215-004 was being shown as a new
WAC when it really was only to amend WAC 434-215-005.
Since WA C 434-215-005 was not proposed in earlier notices,
it will not be included in this round of rule making. WAC
434-250-050 was amended to rearrange wording order and to
change the date from June 30, 2010, to December 31, 2010.
WA C 434-335-060 was amended to add in wording on test-
ing contests that allow avoter to vote for multiple candidates.
WAC 434-335-550 was amended to clarify what equipment
falls under this rule and what equipment falls under WAC
434-335-560.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 19, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 18, 2010.

Steve Excell

Assistant Secretary of State

NEW SECTION

WAC 434-208-120 Emergencies. As chief election
officer, the secretary of state shall make reasonabl e rules con-
sistent with federal and state election laws to effectuate any
provision of Title 29A RCW and to facilitate the execution of
its provisions in an orderly, timely, and uniform manner
relating to any federal, state, county, city, town, and district
election. In the event of a natural or manmade disaster or
catastrophe, the secretary of state will consult with county
auditors of impacted counties to determine the impact of the
disaster or catastrophe on the administration of the election,
and how best to mitigate that impact. The secretary of state
may adopt emergency rules and procedures necessary to
facilitate administration of the election in the impacted coun-
ties. The emergency rules and procedures must be limited in
duration and scope to that necessary to administer the elec-
tion. A natural or manmade disaster or catastrophe may
include, but is not limited to, fire, flood, mudslide, landslide,
tsunami, extreme snow or wind, pandemic, technological
failure, or broad scale violence or terrorism.
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AMENDATORY SECTION (Amending WSR 08-15-052, filed 7/11/08, effective 8/11/08)

WAC 434-215-012 Declaration of candidacy((—OS#teessubiestte-aprimary)). Declarations of candidacy filed either
in person or by mail shall bein substantially the following form:

(SFRIGKENGRAPHIC——————————————————————

FOR OFFICE UEE ONLY

Calp Foo Paid § Fiing Mo Otoe Code

Clchock BCedk

Clcash [ WFiking Fose Patition Wobar Rageration & Craik mitak
DECLARATION OF CANDIDACY

1. |, am a registered vater residing at:

|FRINT NAME A5 YO ARE REGIETERED TO VOTE)

[STREET ADDSEES OR RURAL ROUTE] ICITY} ICCENTY) {ZIF
and, al the time of filing this declaration, | am legally qualified to assume office If elected,
3. My campaign confact informatbicn is:

(MALING ADIDRERE) [Ty |'STATE) 1Z1F]
[TELEFHONE MUFEER| |EWAIL AODRESE)

4. | declare mysalf a5 a candidate for the office of;

{HAME OF OFFICE nslusing DISTRICT e POSITHIKN HUBBER)

|G CNCITE SRICNAL O LEGISLATIVE DISTRICT, COUNTY, CITY, QR OTHESR JUISS R TN)

5. Filing Fee (check ona):
] There k= no filing fee becaiiss s oflice has no Mued anmual salary,
[ 1 am subsmitting & filing fae of $10 becausa tha fixed annual salary of the ofica is $1,000 or less;
| o subsmitting & filing fee of 3 . an amounl equal o 1% of the anmual salary; ar
| s withowt suflicient aesats of INcome fo pay the Mling fae and sm submiting & Ming fae pediion in lieu of this fes

6. Pleasa print my name on the ballot exacily as follows:

IPLEASE FRINT}
7. If the office s partizan, your party preference, if any, will be printed on the ballot exactly as fiollows:
nereters LI IICICICICI OO payy or
[ (States No Party Preference)
If vou fail 1o check a box or provide a party name, “[States Mo Parly Prederence)” will be printed,

| declare that this information is. 1o the best of my knowledpe, thun, | also swear, or affirm, thad | will support the Constiution
and laws of tha Uinited States and tha Constitution and laws of tha Stata of Washington,

Ry o mpnume messd S neeannm
attesiert 10 by & notary punic or e e . 8. Slgn Here X

oSO wALY W0 M chsaration & Se. [SGHATLNE OF CARDNOATE A% ROGSTERED TO VOTE|
STATE OF WaSHNOTON, COUNTY OF Zigned or Alested bedore me on
{DwTE)
by
[BEAL OR STALP| |CARDInATE)

| S FUHE F M TaRY)

[TiTLE]
W APCOINTHIERT EXPREL

Candapte: Ralirn all copas 1o wour Blactions Depl
Dririzubon. Weik—County; Yalw—FOC, Pink—Candidain
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Washington State Declaration of Candidacy

alfics
petiacieisnn and aflica naima fraEilian Aurmilbas
i raonal
information
PR ra— firdl mirme il [FE
Pt e
clata gl birth [rmam d dild P vy eyl jalwiaii ricirmalaag
raAubaniial addrass cily F Eip
i Bt
informaticn
me@mcl npme | waild ks primtad an e allay
poditical party | prafoas, I Ting for partlsan office:
C |Prafers Partyl
L) |Siates Mo Pariy Prafaranca)
carmpakgn
information
campalgn address Lf different from residerial address) city f zip
small addrass phone number
wielsite
Wing lea L1 Thae effice hae no fioed annoal ealacy: no Gling Tea
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The filing officer must provide a paper or electronic copy of the filed declaration of candidacy to the candidate and to the public
disclosure commission.
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AMENDATORY SECTION (Amending WSR 08-15-052,
filed 7/11/08, effective 8/11/08)

WAC 434-215-025 Filing fee petitions. (1) When a
candidate submits afiling fee petition in lieu of his or her fil-
ing fee, as authorized by RCW 29A.24.091, voters eligible to
vote on the office in the general election are eligible to sign
the candidate's filing fee petition.

(2) The filing fee petition described in RCW 29A.24.-
101(3) does not apply. The filing fee petition must be in sub-
stantially the following form:

The warning prescribed by RCW 29A.72.140; followed
by:

"We, the undersigned registered voters of [the jurisdic-
tion of the office], hereby petition that [candidate's] name be
printed on the ballot for the office of [office for which candi-
dateisfiling a declaration of candidacy]."

(3) A candidate submitting a filing fee petition in the
place of afiling fee may not file the declaration of candidacy
electronically.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 05-17-145,
filed 8/19/05, effective 9/19/05)

WAC 434-215-070 Electronic filing—((Stardards))
Requirements. An electronic system to file declarations of
candidacy shall be an online system accessible to candidates

on the world wide web that ((records-thenrformation-speei-

f—HHeH-GHS)) @pable of:
(1) ((Merify)) Recording each candidate's name, date of

birth, voter registration address, mailing address, phone num-
ber, e-mail address, and political party preference for partisan
offices, and the office and position number for which each
candidate isfiling;

(2) Verifying the candidate's voter registration status,
and that the voter reqgistration address is within the jurisdic-
tion of the office for which the candidate isfiling;

(2 —Check—the—eandidate'shame—aganst—the—name
returned-by-the-electrontetranster-of-fundsproeess;
3y AHow-the fi FF' ity filinas before fili

4)-Aceept)) (3) Accgpn ng electronic transfer of funds
for the payment of filing fees((--except-thata-candidate-sub-
mittingafHingfee petitioninthe place of afiting feemay-net

fle-the declaration-of candidacy-electronically));

(((5)—m#eﬂm)) (4) Informing, and ((require-the)) requir-
ing each candidate to acknowledge, that submission of the

form constitutes agreement that the information provided
with the filing is true, that he or she will support the Consti-
tution and laws of the United States and the state of Washing-
ton, and that he or she agrees to electronic payment of ((the))
any filing fees; and

I )) (5) AIIowmg the

filing officer to verify each filing before it is made public.
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NEW SECTION

WAC 434-215-170 Filing qualifications. When state
law requires a candidate to possess all qualifications of the
office at the time of candidate filing, a candidate must satisfy
this requirement at the time of candidate filing; a candidate
cannot rely on possessing the qualifications at a later time,
such as election day or the beginning of the term of office.

REPEALER

The following section of the Washington Administrative
Code isrepealed:

WAC 434-215-090 Electronic filing—Required
information.

AMENDATORY SECTION (Amending WSR 09-03-110,
filed 1/21/09, effective 2/21/09)

WAC 434-250-040 Instructionsto voters. (1) Instruc-
tions that accompany an absentee ballot must include:

(a) How to cancel a vote by drawing a line through the
text of the candidate's name or ball ot measure response;

(b) Notice that, unless specifically alowed by law, more
than one vote for an office or ballot measure will be an over-
vote and no votes for that office or ballot measure will be
counted;

. (©) ((Netice-thatrit-avoter-has sigred-or-otherwise iden-
titied-himselt-or-herselt-on-a-bathotthe-baltotwith-not-be

€ounted:

{))) An explanation of how to complete and sign the
affidavit on the return envelope;

((€e))) (d) An explanation of how to make a mark, wit-
nessed by two other people, if unable to sign the affidavit;

((66))) (e) An explanation of how to placetheballot inthe
security envelope and place the security envelope in the
return envelope;

((g))) (f) An explanation of how to obtain areplacement
ballot if the original ballot is destroyed, spoiled, or lost;

((€h))) (g) Notice that postage is required, if applicable;

((#)) (h) Notice that, in order for the balot to be
counted, it must be either postmarked or deposited at adesig-
nated deposit site no later than election day;

((6)) () An explanation of how to learn about the loca-
tions, hours, and services of voting centers and ballot deposit
sites, including the availability of accessible voting equip-
ment;

((69)) (j) For a primary election that includes a partisan
office, a notice on a separate insert ((prinrted-on-colored
paper)) explaining:

"Washington has anew primary. Y ou do not have to pick
aparty. In each race, you may vote for any candidate listed.
The two candidates who receive the most votesin the August
primary will advance to the November general election.

Each candidate for partisan office may state a political
party that he or she prefers. A candidate's preference does not
imply that the candidate is nominated or endorsed by the
party, or that the party approves of or associates with that
candidate.”
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() (K)(i) For a genera €lection that includes a parti-
san office, the following explanation:

"Washington has a new election system. In each race for
partisan office, the two candidates who receive the most
votes in the August primary advance to the November gen-
eral election.

Each candidate for partisan office may state a political
party that he or she prefers. A candidate's preference does not
imply that the candidate is nominated or endorsed by the
party, or that the party approves of or associates with that
candidate.”

(i) In ayear that president and vice-president appear on
the general election ballat, the following must be added to the
statement required by ((H)) (K)(i) of this subsection:

"The election for president and vice-president is differ-
ent. Candidates for president and vice-president are the offi-
cial nominees of their political party."

(=) () Any other information the county auditor
deems necessary.

(2) Instructions that accompany a special absentee ballot
must also include:

(a) A listing of al offices and measures that will appear
upon the ballot, together with a listing of all persons who
have filed for office or who have indicated their intention to
filefor office; and

(b) Notice that the voter may request and subsequently
vote aregular absentee ballot, and that if the regular absentee
ballot is received by the county auditor prior to certification
of the election, it will be tabulated and the special absentee
ballot will be voided.

AMENDATORY SECTION (Amending WSR 09-03-110,
filed 1/21/09, effective 2/21/09)

WAC 434-250-050 Envelopes. Absentee ballots must
be accompanied by the following:

(1) A security envelope, which may not identify the voter
and must have a hole punched in a manner that will reveal
whether aballot isinside;

(2) A return envelope, which must be addressed to the
county auditor and have a hole punched in a manner that will
reveal whether the security envelope is inside. The return
envelope must display the official election materials notice
required by the United States Postal Service, the words
"POSTAGE REQUIRED" Or "POSTAGE PAID" in the upper right-
hand corner, and the following oath with a place for the voter
to sign, date, and write his or her daytime phone number:

| do solemnly swear or affirm under penalty of perjury
that | am:
((+am)) A citizen of the United States;
((+am)) A legal resident of the state of Washington;
((hwiH-be)) At least 18 yearsold on ((erbefere)) election

day

'Voti ng only oncein this election;
((Ham)) Not (( ied my vol
)) ineligible to vote due

to afelony conviction; and
((Hhave)) Not ((been juici
petent)) disqualified from voting due to a court order((
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I I lin this election: and
envelope-on-behalf-of anethervoter:))

It isillegal to forge a signature or cast another person's
ballot. Attempting to vote when not qualified, attempting to
vote more than once, or falsely signing this oath is a felony
punishable by a maximum imprisonment of five years, a
maximum fine of $10,000, or both.

Signature of voter Date

The return envelope must include space for witnesses to
sign.

The return envelope must conform to postal department
regulations.

County auditors may use existing stock of envelopes
until December 31, 2010.

AMENDATORY SECTION (Amending WSR 08-05-120,
filed 2/19/08, effective 3/21/08)

WAC 434-250-100 Ballot deposit sites and voting
centers. (1) If alocation only receives ballots and does not
issue any ballots, it is considered a ballot deposit site. Ballot
deposit sites may be staffed or unstaffed.

(a) If aballot deposit siteis staffed, it must be staffed by
at least two people. Deposit site staff may be employees of
the county auditor's office or persons appointed by the audi-
tor. If a deposit site is staffed by two or more persons
appointed by the county auditor, the appointees shall be rep-
resentatives of different major political parties whenever pos-
sible. Deposit site staff shall subscribe to an oath regarding
the discharge of their duties. Staffed deposit sites open on
election day must be open from 7:00 a.m. until 8:00 p.m.
Staffed deposit sites may be open prior to the election accord-
ing to dates and times established by the county auditor.
Staffed deposit sites must have a secure ballot box that iscon-
structed in a manner to allow return envel opes, once depos-
ited, to only be removed by the county auditor or by the
deposit site staff. If a ballot envelope is returned after 8:00
p.m. on election day, deposit site staff must note the time and
place of deposit on the ballot envelope, and such ballots must
be referred to the canvassing board.

(b) Unstaffed ballot deposit sites consist of secured bal-
lot boxes that allow return envelopes, once deposited, to only
be removed by authorized staff. Ballot boxes located out-
doors must be constructed of durable material able to with-
stand inclement weather, and be sufficiently secured to the
ground or another structure to prevent their removal. From
eighteen days prior to election day until 8:00 p.m. on election
day, two people who are either employees of or appointed by
the county auditor must empty each ballot box with sufficient
frequency to prevent damage and unauthorized access to the
ballots.

(2) If alocation offers replacement ballots, provisiona
ballots, or voting on a direct recording electronic device, itis
considered a voting center. The requirements for staffed bal-
lot deposit sites apply to voting centers. Each voting center
must:
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(a) Be posted according to standard public notice proce-
dures;

(b) Be an accessible location consistent with chapters
29A.16 RCW and 434-257 WAC,;

(c) Be marked with signage outside the building indicat-
ing the location as a place for voting;

(d) Offer disability access voting in alocation or manner
that provides for voter privacy;

(e) Offer provisional ballots, which may be sample bal-
lots that meet provisional ballot requirements;

(f) Record the name, signature and other relevant infor-
mation for each voter who votes on a direct recording elec-
tronic voting device in such a manner that the ballot cannot
be traced back to the voter;

(9) Request identification, consistent with RCW
29A.44.205 and WAC 434-253-024, from each voter voting
on adirect recording electronic voting device or voting a pro-
visional ballot;

(h) Issue aprovisional ballot to each voter who is unable
to provide identification in accordance with (g) of this sub-
section;

(i) Have electronic or telephonic access to the voter reg-
istration system consistent with WA C 434-250-095 if voters
are voting on a direct recording electronic voting device;

(j) Provide either avoters pamphlet or sample ballots;

(k) Provide voter registration forms;

() Display aHAVA voter information poster;

(m) Display the date of that election;

(n) Provide instructions on how to properly mark the bal-
lot;

(o) Provide election materials in alternative languages if
required by the Voting Rights Act; and

(p) Use an accountability form to account for all ballots
issued.

(3) Ballot boxes must be ((teeked-and-seated)) secured at
all times, with seal logs that document each time the box is
opened and by whom. Ballots must be placed into ((sealed))
secured transport carriers and returned to the county auditor's
office or another designated location. At exactly 8:00 p.m.
on election day, all ballot boxes must be emptied or ((sealed))
secured to prevent the deposit of additional ballots.

AMENDATORY SECTION (Amending WSR 08-15-052,
filed 7/11/08, effective 8/11/08)

WAC 434-250-310 Notice of elections by mail. (1) A
jurisdiction requesting that a special election be conducted
entirely by mail, as authorized by RCW 29A.48.020, may
include the request in the resolution calling for the special
election, or may make the request by a separate resolution.
Not less than ((ferty-seven)) forty days prior to the date for
which amail ballot special election has been requested, the
county auditor shall inform the requesting jurisdiction, in
writing, whether the request is granted and, if not granted, the
reasons why.

(2) Inthe event that a primary isto be conducted by mail,
the auditor must notify thejurisdiction involved not later than
seventy-nine days before the primary date.
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(3) A county auditor conducting an election by mail,
including a county auditor that conducts every election by
mail, must state:

(a) The election will be conducted by mail;

(b) ((Fhe-precinets-that-are-voting-by-maH-H-it-is-enty
specificprecinetsrather-thanthe-entire-county;

£€))) The location where voters may obtain replacement
ballots;

((€e)) (€) Whether return postage is required;

((€e))) (d) The dates, times and locations of designated
deposit sites and voting centers; and

((66))) (e) If the county auditor does not conduct all elec-
tions by mail, the fact that regular polling places will not be
open.

AMENDATORY SECTION (Amending WSR 07-12-032,
filed 5/30/07, effective 6/30/07)

WAC 434-264-010 Recount((—bBefiritien)). A
recount is the process for retabulating the votes for a specific
office or issue on al valid ballots, including write-ins, cast in
aprimary or election. If aballot hasbeen duplicated in accor-
dance with WAC 434-261-005, the duplicate shall be
counted.
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NEW SECTION
WAC 434-324-026 Voter registration form.

m Washington State Voter Registration Form

T iwlar aalime G0 v b, vwill gay
You must ba a United States

o yoa mark no o sither of thess guestions, da not complets this foom

cltizan ta reglster o vota.
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Mail ar delivar this Torm 1o
your County Elections Difice.
Addressns aro on the next page.
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onlling s Wota. wa Qo

call  1-800-448-4BE1

wisit  your County Electisns Office

This registration will be in effect
for tha naxt akaction if postmarkad
ar dilivarad na Later than

the Monday four wepks befora
Elaction Day.

If you miss this deadiine,
plaase coantact yodr County
Electicng QiTkca,

You will recaive your ballot
by mail, Contact your County
Elections Ofhce Tor in-person
woting options.
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fowr U to B years, 8 fine of up
to B10.000. aor bath
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=aptansl infarmalxn
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NEW SECTION

WAC 434-324-036 County-to-county transfers. Pur-
suant to RCW 29A.08.420, aregistered voter may transfer his
or her registration to another county by submitting a new
voter registration application. Prior to sending a verification
notice, the county auditor shall use the voter registration data
base to verify whether the registration isatransfer. The min-
imum information necessary to complete the transfer to the
new county is name, residential address and asignature. The
new county may request additional information to confirm
that the registration application is atransfer.

AMENDATORY SECTION (Amending WSR 09-18-098,
filed 9/1/09, effective 10/2/09)

WAC 434-324-106 Felony ((

eorvietion—Seeretarys
guarterhy-compartsens)) screening process. (1) ((Greea
quaﬁer)) Thelaw on when theright to voteisrestored foll ow-

ing a felony conviction is established in RCW 29A.08.520.
Threetimesayear, the secretary must ((perferm-comparisons
wrth—the—depaﬁment—ef—ee#eehens—es—aat—heﬁ-zed—H%

are-under-the-authority-of-the department-of-corrections-due
to-anaddit-felony-convietion)) compare the voter registration

records to lists of felons who are either incarcerated or on
community supervision with the Washington state depart-
ment of corrections, and to lists of felons convicted in federa
district courts with a sentence of at least fifteen monthsincar-
ceration. The secretary must create a list of felon voters by
matching the first name, last name, date of birth, and other
identifying information.

(2) For each felon voter, the secretary must change the
voter's registration status to "pending cancellation." This
change of status must be entered prior to the first extraction
or pull of absentee or mail ballots. The official statewide
voter registration data base must automatically notify the
county election management system of the change. Voters
with pending cancellation status must not be included in a
poll book or be mailed an absentee or mail ballot.

(3) The secretary must mail a notification letter to each
felon whose status is pending cancellation. The natification
letter must be sent to the felon's last known registration mail-
ing address and, if the person is incarcerated or on commu-
nity supervision with the department of corrections, to the
offender's department of corrections address indicating that
his or her voter registration is about to be canceled. The letter
must contain language notifying the felon that he or she must
contact the auditor's office to contest the pending cancella-
tion. The letter must also inform the felon that he or she may
request a provisional ballot for any pending elections. The
notification letter must include:

(& An explanation that a felon loses the right to vote
until the right is restored;

(b) For aconviction in aWashington state court, theright
to vote is restored as long as the felon is not serving a sen-
tence of confinement or subject to community custody with
the department of corrections. For a conviction in another
state or federal court, the right to vote is restored as long as
the felon is no longer incarcerated;
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(c) The reason the felon has been identified asineligible
to vote;

(d) An explanation that the felon's voter registration will
be canceled due to the felony conviction; and

(e) How to contest the pending cancellation. The secre-
tary must send to each auditor the voter registration and con-
viction information for each matched felon registered in that
county.

(4) If the felon fails to contact the auditor within thirty
days, the felon's voter registration must be canceled. If an
election in which the felon would otherwise be eligible to
vote is scheduled to occur during the thirty days, the felon
must be allowed to vote a provisional ballot.

(5) Thefelon's eligibility status may be resolved and the
pending cancellation status reversed without scheduling a
hearing if the felon provides satisfactory documentation that
the felon's ((ebvit)) voting rights have been restored, the con-
viction is not a felony, the person convicted is not the regis-
tered voter, or the felon is otherwise eligible to vote. The
auditor must notify the voter, retain a scanned copy of all
documentation provided, and notify the secretary. The secre-
tary must flag the voter registration record to prevent future
cancellation on the same basis.

(6) If the felon requests a hearing, the auditor must
schedule a public hearing to provide the felon an opportunity
to dispute the finding. In scheduling the hearing, the auditor
may take into account whether an election in which the felon
would otherwise be eligible to vote is scheduled. The notice
must be mailed to the felon's last known registration mailing
address and must be postmarked at |east seven calendar days
prior to the hearing date. Notice of the hearing must also be
provided to the prosecuting attorney.

(7) The auditor must provide the prosecuting attorney a
copy of al relevant registration and felony conviction infor-
mation. The prosecuting attorney must obtain documenta-
tion, such as a copy of the judgment and sentence, or custody
or supervision information from the Washington department
of corrections, the out-of-state court or prison, or the federal
court or Bureau of Prisons, sufficient to prove by clear and
convincing evidence that the felon is ingligible to vote. It is
not necessary that the copy of the document be certified.

(8) If the prosecuting attorney is unable to obtain suffi-
cient documentation to ascertain the felon's voting eligibility
intimeto hold ahearing prior to certification of an electionin
which the felon would otherwise be eligible to vote, the pros-
ecuting attorney must request that the auditor dismissthe cur-
rent cancellation proceedings. The auditor must reverse the
voter's pending cancellation status, cancel the hearing, and
notify the voter. A provisional ballot voted in the pending
election must be counted if otherwise valid. The prosecuting
attorney must continue to research the felon's voting eligibil-
ity. If the prosecuting attorney is unable to obtain sufficient
documentation to ascertain the felon's voting eligibility prior
to the next election in which the felon would otherwise be €li-
gible to vote, the prosecuting attorney must notify the audi-
tor. The auditor must notify the secretary, who must flag the
voter registration record to prevent future cancellation on the
same basis.

(9) A hearing to determine vating eligibility is an open
public hearing pursuant to chapter 42.30 RCW. If the hearing
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occurs within thirty days before, or during the certification
period of, an election in which the felon would otherwise be
eligible to vote, the hearing must be conducted by the county
canvassing board. If the hearing occurs at any other time, the
county auditor conducts the hearing. Before a final determi-
nation is made that the felon is ineligible to vote, the prose-
cuting attorney must show by clear and convincing evidence
that the voter isineligible to vote due to a felony conviction.
The felon must be provided a reasonable opportunity to
respond. The hearing may be continued to alater dateif con-
tinuanceislikely to result in additional information regarding
the felon's voting eligibility. If the felon is determined to be
ineligible to vote due to felony conviction and lack of rights
restoration, the voter registration must be canceled. If the
voter is determined to be eligible to vote, the voter's pending
cancellation status must be reversed and the secretary must
flag the voter registration record to prevent future cancella-
tion on the same basis. The felon must be notified of the out-
come of the hearing and the fina determination is subject to
judicial review pursuant to chapter 34.05 RCW.

(10) If the felon's voter registration is canceled after the
felon fails to contact the auditor within the thirty day period,
the felon may contact the auditor at a later date to request a
hearing to dispute the cancellation. The auditor must sched-
ule ahearing in substantially the same manner as provided in
subsections (6) through (9) of this section.

AMENDATORY SECTION (Amending WSR 09-03-110,
filed 1/21/09, effective 2/21/09)

WAC 434-335-030 Initial application for certifica-
tion. Any person or corporation (applicant) owning or repre-
senting avoting system or avote tabulating system, part of a
system, equipment, material s or procedure may apply in writ-
|ng to the secretary of state for cert|f|cat|on ((DeeembeH:sE
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{i})) authorizes the voting system test laboratory to dis-
cuss testing procedures and findings with the secretary of
state((;-and

1st-and-September-15th-of-each-year)).

(1) The application must include, but is not limited to,
the following information:

(8 A _description of the applicant, business address,
((custemerreferences;)) and list of election products((:));

(b) A _description of the equipment or software under
review, the equipment or software version numbers((-+etease
Humber-&)) and operatl ng and mal ntenance manuals((—tltal-n-

(2) The secretary of state may request the applicant pro-

vide additional information such as:

(a) Customer references, training materials, and techni-
cal and operational specifications;

((€ehy)) (b) A copy of aletter from the applicant to each
voting system test laboratory which((;
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(3) All documents, or portions of documents, containing
proprietary information are not subject to public disclosure.
The secretary of state must agree to use proprietary informa-
tion solely for the purpose of analyzing and testing the sys-
tem, and to the extent permitted by law, may not use the pro-
prietary information or disclose it to any other person or
agency without the prior written consent of the applicant.

AMENDATORY SECTION (Amending WSR 09-03-110,
filed 1/21/09, effective 2/21/09)

WAC 434-335-060 Examination of equipment. Secre-
tary of state staff will initiate an examination of the appli-
cant's equipment after receiving a completed application and
aworking model of the equipment, documentation, and soft-
ware to be reviewed.

The examination ((eensists—of—a—series—offunectional
applieation-tests-designedto-Hsure)) verifies that the system
or equipment meets all applicable federal guidelines, and
consists of a series of functional application tests designed to
ensure that the system or eguipment meets Washington state
law and rules. The software tested shall be the approved soft-
ware from the voting system test |aboratory.




Washington State Register, 1ssue 10-03

The examination may include an additional voting sys-
tem test laboratory test at the discretion of the secretary of
state. The examination shall include the set-up and conduct of
((twe)) mock electlons ((anel)), including a machl ne recount

Beth)) elections must feature at least ten precincts, with
at least ten ballots in each precinct, and must test split pre-
cincts, precinct committee officer contests, partisan and non-
partisan offices, and contests that allow the voter to vote for
multiple candidates. The tests must include ballots of various
ballot ((codes)) styles Ies ((reluding)) and include multiple
cand|dates (( ; :

AMENDATORY SECTION (Amending WSR 05-18-022,

filed 8/29/05, effective 9/29/05)

WAC 434-335-150 M odification of certified equip-
ment. After avoting system is certified, any improvements
or changesto the system must be submitted to the secretary of
state for ((appreval)) certification. The secretary of state will
determine if the modifications require ((arecertification-of
the system-or)) state testing and a review board hearing, or if

the changes may be ((approved)) certified administratively.

AMENDATORY SECTION (Amending WSR 09-03-110,
filed 1/21/09, effective 2/21/09)

WAC 434-335-170 Application for ((agmiristrative
approevat)) certification of modified voting systems or
devices. The application ((ferreview-of)) to certify a modifi-
cation of an existing certified system must include, but is not
limited to, the following information:

(1) Description of the applicant((=));

(2) Description of the equipment or software under
review, the modification, and all version numbers ((and
release-numbers:));

(3) AII changes to the operat| ng and mai ntenance manu-

((65))) (4) Reportsfor all tests conducted on the mod|f|-
catlon by avotl ng system test Iaboratory((#hea,‘etl-ng-systelﬁn

%ﬁ%&ﬂa%%eﬁwm%e%@eﬂt&' ' ssi ):

((¢6))) (5) Documentation that the modification meets all
applicable federal voting equipment guidelines((z));

((6M)) (6) A complete description, in operational and
technical detail, of al differences between the previously cer-
tified equipment or system and the modified equipment or
system, prepared by the applicant.
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AMENDATORY SECTION (Amending WSR 09-12-078,
filed 5/29/09, effective 6/29/09)

WAC 434-335-240 Acceptance testing of voting sys-
tems and equipment. Whenever a county auditor acquires a
new system or an upgrade to an existing system that has been
certified by the secretary of state, the county must perform
acceptance tests of the equipment before it may be used to
count votes at any election. The equipment must operate cor-
rectly, pass al tests, and be substantially the same as the
equipment certified by the secretary of state. The minimum
testing standards are described as follows:

(1) The model number, version number, release number,
and any other number, name or description that identifies the
product must be the same as the identifying numbers for the
product already certified by the secretary of state.

(2) The county must receive all manuals and training
necessary for the proper operation of the system.

(3) For new hardware or hardware upgrades, the county
must test the functionality of the hardware to verify the hard-
ware works as designed. The test must include operating the
hardware and submitting it to a series of assessments that
determine the hardware works, performs, and functions as
intended.

Acceptance testing and ingtallation of the eguipment
may occur only between December 1st and September 15th

of each year.

AMENDATORY SECTION (Amending WSR 08-05-120,
filed 2/19/08, effective 3/21/08)

WAC 434-335-510 Definitions. "Calibration" is the

touch screen setting on ((a-disabitity-aceess)) an accessible

voting unit with touch screen capability that controls the tar-
get area.

"Direct recording electronic device" isadevice that elec-

tronically records a voter's ((respoenses-electronieathy))
choices.

"Electronic ballot marker" is a device that physically
marks a voter's ((respenses)) choices on a preprinted paper
ballot.

"Target ared’ is ((the)) each area on the ballot ((face that
records-the-veter'scheiee)) where the voter's choices are
recorded.

"Touch screen” is atype of computer interface on a vot-
ing device that allowsthe voter to ((seteet)) make a choice by
touching the screen.

AMENDATORY SECTION (Amending WSR 08-05-120,
filed 2/19/08, effective 3/21/08)

WAC 434- 335 520 Logic and accur acy ((t-est—pl-an
: ) t

in_q units. (1) ((

baHet&)) The ((eﬁ-l-eral—teﬂmg)) |0C]IC and accuracy test of

accessible voting units must be completed before ((a-disabH-

Hy-aeeessunit)) they may be used for marking or casting bal-
lots. Counties must complete the testing to have in-person
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((disabiity—aeeess)) accessible voting available starting
twenty days before the day of a primary or election.

(2) Thistest serves as the official logic and accuracy test
((efpeH-site-based-optical-scan-ballot-eaunters)). A log must
be created during the test, recording the time of each test, the
precinct numbers, the seal number, the machine number, and
theinitials of each person testing the system. Thelog must be
included inthe official logic and accuracy test materials. This
process is open to observation and subject to all notices and
observers pursuant to WA C 434-335-290 and 434-335-320.

AMENDATORY SECTION (Amending WSR 08-05-120,
filed 2/19/08, effective 3/21/08)

WAC 434-335-550 Direct recording electronic target
area tests. Each county employing a direct recording elec-
tronic ((baHeting-system)) voting device must conduct a test
to confirm that the target areaindicated on each ballot faceis
programmed correctly. If the direct recording electronic
deviceis going to be employed as an el ectronic ballot marker,
the county must follow the reguirements of WAC 434-335-
560. Otherwise, the county must test all ballot styles on at
least one device to ensure that the programming is correctly
counting and accumulating every office, measure, and selec-
tion by the voter.

AMENDATORY SECTION (Amending WSR 02-02-067,
filed 12/28/01, effective 1/28/02)

WAC 434-381-170 Statement and argument format.
(1) Statements or arguments submitted for inclusion in the
voters pamphlet shall not exceed the word limit set by statute.

(a) Argumentsfor or against measures may contain up to
four headings used to highlight major points in the argument
and will ((Ret)) count toward the maximum word count set
for arguments;

(b) The ((ritial)) four headings may not exceed fifteen
words for each heading;

{d))) Photographs or charts may be used in candidate
statements or arguments substituting fifty words from the
statement or argument for each square inch used by the pho-
tograph or chart. This subsection does not apply to the photo-
graphs submitted pursuant to WAC 434-381-130 (size and
quality of photographs).

(2) Statements and arguments submitted to the secretary
of state shall be printed in aformat that in the opinion of the
secretary will provide the best reproduction.

(a) Statements and arguments will be typeset in a stan-
dard font without the use of boldface or underlining;

(b) Italics may be used to add emphasis to statements or
arguments;

() Argument headings will be typeset ((entirely)) in
bol dface ((capitat)) letters.
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PERMANENT RULES
DEPARTMENT OF COMMERCE
[Filed January 19, 2010, 4:03 p.m., effective February 19, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The proposed rules address several statutory
amendmentsto chapter 36.70A RCW, and they revise recom-
mendations regarding county and city implementation of
chapter 36.70A RCW. The proposed rule amends chapter
365-190 WAC. The proposed rule replaces WAC 365-195-
010 through 365-195-865 with a new chapter 365-196 WAC
for improved organization and clarity. Finally, the heading
for chapter 365-195 WAC is renamed to better describe the
existing sections that remain within that chapter.

Citation of Existing Rules Affected by this Order:
Amending chapters 365-190, 365-195, and 365-196 WAC.

Statutory Authority for Adoption: RCW 36.70A.050,
36.70A.190.

Adopted under notice filed as WSR 09-15-173 on July
21, 2009.

Changes Other than Editing from Proposed to Adopted
Version: The department of commerce (commerce) made
nonsubstantive, editorial changes to both chapters 365-190
and 365-196 WAC. These represent the final edits from the
proposed rules published with the CR-102 to the rules
adopted and published with the CR-103. Some changeswere
made in response to public comment, while others were iden-
tified internally. All changes made were for rule clarity and
to more closely adhere to the underlying statute.

In addition to the changes below, commerce made sev-
eral minor changes to address typographical errors, correct
grammar, relocate text to more appropriate sections, and use
terminology in the rule that is more internally consistent and
more closely aligned with terms and phrases used in the
Growth Management Act (GMA). For specific edits please
also see the concise explanatory statement available upon
request from commerce, growth management services unit,
and available on the project web site, www.commerce.wa.
gov/wacupdate.

WAC 365-190-020 Pur pose. Under subsection (5), the
term "relative economic importance” was replaced with the
more general term "relationship” in response to comments.

Under subsections (6) and (7), changes were made in
response to comments to clarify that the section applies gen-
eraly to both critical areas and natural resources lands.

WAC 365-190-030 Definitions. Under subsection (3),
thelast sentence was removed in response to comments. This
text was repeated from WA C 365-190-100 but was not a def-
inition.

The definitions of "cities," "fish and wildlife habitat con-
servation areas' and "minerals' were rel ocated to place them
in the proper aphabetical order.

Under subsection (8), the term "subject to ponding" was
replaced with a more technically accurate term and in
response to comments.

Under subsection (19), the term "manipulation” was
replaced with the more technically correct term "alteration"
in response to comments.

WAC 365-190-040 Process. Subsection (4)(b) was
relocated to WA C 365-190-120 in response to comments and
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to place it in the section that is specific to mineral resource
lands.

Under subsection (4)(c), reference to the "natural heri-
tage program" was added in response to comments.

Subsection (5)(d) was revised in response to comments
and to use terminology more closely aligned with terms used
in statute. See note on findings under RCW 36.70A.030.

Under subsection (9)(a), the last sentence is removed,
because it was redundant with subsection (5)(d).

Under subsection (10), modifications were made to ref-
erence the designation criteria when reviewing designations.

Under subsection (12), modifications were made in
response to comments and to reference statutory require-
ments in RCW 36.70A.177. The last sentence of subsection
(12) was relocated to WAC 365-190-070(3).

WAC 365-190-050 Agricultural resource lands.
Under subsection (3)(c), text within three criteriawas del eted
in response to comments. These three criteria with changes
included subsection (3)(c)(ii) "types of agriculture that exist-
ing in the area ...," subsection (3)(c)(iii) "the availability of
water ...," and subsection (3)(c)(xi) "... the extent that plats
have incompatibility notices."

WAC 365-190-060 Forest resour ce lands. Under sub-
section (2)(c), the previously stricken text under subsection
(2), referencing "private forest land grades," was retained in
response to comments.

Under subsection (3), the term "carbon emission off-
sets" was replaced with "carbon sequestration benefits,"
which better describes their potential future commercial use.
New text, specifying how secondary benefits should be con-
sidered, was also added in response to comments and to bet-
ter reflect the statutory basis for resource lands designations.

WAC 365-190-070 Mineral resource lands. Subsec-
tion (4)(e) was added to mirror legidative findings (see note
in RCW 36.70A.030) and to maintain consistency of
approach between resource land types.

WAC 365-190-080 Critical areas. Under subsection
(2), the phrase "that support listed species’ had been removed
in response to comments and to adhere more closely to the
underlying statute.

WAC 365-190-100 Critical aquifer recharge area.
Under subsection (3), changes were made in response to
comments to better address chloride intrusion into aquifers
adjacent to marine waters.

Subsection (4)(c) was changed in response to comments
to connect aquifer recharge to habitat goals.

WAC 365-190-120 Geologically hazardous areas.
Modifications were made in subsections (5) and (6) to
respond to comments and increase technical accuracy.

WAC 365-190-130 Fish and wildlife habitat conser-
vation areas. Modifications were made in subsections (1)
and (4) to respond to comments and increase technical accu-
racy.
WAC 365-196-010 Background. Under subsection
(1)(c), the following language was added: "bounded by the
goals and requirements of the GMA." This language was
added, in response to a comment, to better clarify the state
supreme court's interpretation of the scope of local discretion
for developing comprehensive plans and development regu-
lations under the act.
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WAC 365-196-210 Definitions of termsasused in this
chapter. Under subsection (2), the definitions for "achieved
densities," "allowed densities" and "assumed densities' were
modified in response to comments on WAC 365-196-300,
365-196-315, and 365-196-325.

Under subsection (7), the following sentence in the defi-
nition for "concurrency" was changed to remove the term
"available public facilities' from this definition.

Under subsection (35), the definition for "transportation
system management" is modified in response to comments
and to improve technical accuracy.

WAC 365-196-300 Urban density. Under subsection
(2)(a) reference to arange of densitiesis moved to subsection
(2)(b) in response to comments and to better mirror statutory
terms used in RCW 36.70A.110.

WAC 365-196-310 Urban growth areas. Subsection
(1)(d) ismaodified to clarify the language explaining the pop-
ulation projections originating from the office of financia
management.

Subsection (1)(h) is modified to respond to comments
and to emphasize the city/county coordination requirements
in RCW 36.70A.110.

Under subsection (3)(a)(vii) the text is changed from
"should" to "must" to correctly describe a requirement under
the GMA and maintain consistency with WAC 365-196-300
and 365-196-425. The change requires that inside and urban
growth areas densities must be urban and outside the urban
growth areas densities must be rural.

Under subsection (3)(c)(ii), new sentence added in
response to comments and to better ground the subsection to
the underlying statutory direction found in RCW 36.70A .-
110(4) and 36.70A.210(1).

Under subsection (3)(c)(v), additional text is added to
improveinternal consistency. This sentence isarepetition of
WA C 365-196-480.

Under subsection (3)(€)(i), a new sentence is added that
states, " Site-specific proposals to expand the urban growth
area should be deferred until the next comprehensive review
of the urban growth area" This staff-initiated change was to
avoid the potential misperception that the previous sentence
recommended outright rejection of al citizen initiated or site
specific proposals. This sentence clarifies that the recom-
mendation relates to the timing and context of the consider-
ation of such proposals, but does not call for outright rejec-
tion of such proposals.

WAC 365-196-315 Buildable lands review and evalu-
ation. Commerce made several changes to this section to
better specify the scope of the consistency test. Participants
voiced concern that the rule called for the test to occur for
every separate zoning classification. Commerce as [has]
made a series of coordinated changesto better specify that the
comparison called for is with the comprehensive plan.
Changes to the definitions of "assumed densities, allowed
densities and achieved densities' in WAC 365-196-210 and
365-196-300 were coordinated with these changes.

WAC 365-196-320 Providing urban services. Under
subsection (1)(a) the citation to RCW 36.70A.030(18) was
corrected.
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Under subsection (1)(f), several minor text edits were
made to increase consistency with terminology used in RCW
36.70A.11(4) regarding on-site sewer systems.

WAC 365-196-405 Land use element. Under subsec-
tion (2), the subitems (b) through (n) were partially reor-
dered, although no amendments to the text within the para-
graphs have been made unless otherwise noted. These
changes placed the recommendations in a more logical
sequence by grouping the inventory components ahead of the
decision paints.

WAC 365-196-410 Housing element. Subsection
(2)(d)(i), was rewritten to correct an inconsistency with WAC
365-196-405 regarding where the handoff occurs between the
land use and the housing element. The changes clarify that
the needs analysis identifies units and the identification of
land and density occur in the land use element.

WAC 365-196-415 Capital facilities element. Under
subsection (2)(a)(i), the phrase "posses [possess] unused
capacity" was replaced with "have capacity for future
growth." This change was made for clarity, to address the
suggestion that it would be helpful to specify what "unused
capacity" means in the context of sewer and water supply
facilitiesand if thisinfers specific reporting requirements.

Subsection (2)(b)(ii), was revised to clarify that counties
and cities include in the comprehensive plan's capital facili-
ties element the proposed locations and capacities for the
twenty-year planning period covered by the comprehensive
plan. Funding was more fully covered under WA C 365-196-
415 (2)(c).

WAC 365-196-425 Rural element. Under subsection
(6), anew subsection (b) was added in response to comments
calling for adefinition of existing uses. This definitionwasa
restatement of the definition specified in RCW 36.70A.070
(6)(d)(v).

WAC 365-196-430 Transportation element. Under
subsection (1) the following sentence: "Each comprehensive
plan shall include atransportation element that implements,
and is consistent with, the land use element." was added in
response to comments and to better adhere to the text of
RCW 36.70A.070(6).

WAC 365-196-455 Land use compatibility adjacent
to general aviation airports. Subsection (2)(€) in the pro-
posed rule was moved to subsection (1)(d). Thiswas a
restatement of the essential public facility requirement as it
applies to general aviation airports. Thiswas in response to
comments and to maintain consistency with WAC 365-196-
550.

WAC 365-196-465 Major industrial developments.
In response to comments, the statutory definition of major
industrial development found in RCW 36.70A.365 has been
added to the rule under subsection (2)(a).

WAC 365-196-470 Industrial land banks. In response
to comments, the statutory definition of Industrial Land Bank
found in RCW 36.70A.367 was added to the rule at subsec-

tion (1)(a).

WAC 365-196-480 Natural resource lands. Under
subsection (2)(f) across reference to WAC 365-196-815 was
added.
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WAC 365-196-485 Critical areas. Under subsection
(2) the phrase "the following areas and ecosystems: has been
added to correct an inconsistency with RCW 36.70A.030(5).

Subsection (2)(c) is modified in response to comments,
to avoid using the term "overlay" inconsistently with the way
the term is most commonly used by the intended user.

WAC 365-196-500 Internal consistency. Under sub-
section (1), the example contained in the last sentence was
removed in response to comments and to improve consis-
tency with WAC 365-196-400. Commerce concluded the
example did not illustrate the principle articul ated.

Under subsection (2), a new subsection (a) was added in
response to comments and to improve consistency with WAC
365-196-400, 365-196-405, and 365-196-425.

A new subsection (5) was added containing cross refer-
ences to other rule sections including WAC 365-196-800,
356-196-305, and 365-196-315.

WAC 365-196-540 Compliance by regional agencies
and special purpose districts. Under subsection (1) the
term "special purpose districts" is edited to match the term
most commonly used in statute.

WAC 365-196-550 Essential public facilities. Under
subsection (1)(d), the subparagraph labeled "(xii) Public or
private utility facilities" was removed from the list of the
facilities and types of facilities identified in RCW 36.70A.-
200 as essential public facilities in subsection [(1)](d). This
was not an item in the list contained in RCW 36.70A.200 and
was included in error.

Under subsection (4)(b)(ii), the subsection was removed
because it is redundant with subsection (1)(€).

Subsection (6)(d), was removed in response to com-
ments. Commerce concluded this additional step was not
commonly used, nor was it required by statute, and the prin-
cipleis better articulated under subsection (3).

WAC 365-196-600 Public participation. Subsection
(10) was modified in response to commentsto clarify that the
list of examplesis not intended to be [an] exhaustive list.

WAC 365-196-610 Periodic review and update of
compr ehensive plans and development regulations. Sub-
section (1)(e)(ii) was modified to more closely match RCW
36.70A.130(2).

WAC 365-196-630 Submitting notice of intent to
adopt to the state. Under subsection (2), a new subsection
(c) was added in response to comments to clarify how to sub-
mit supplemental materials to the department.

WAC 365-196-640 Comprehensive plan amendment
procedures. Subsection (2) was modified in response to
comments and to better match RCW 36.70A.140.

Subsections (3)(a) and (b) were modified to improve
organization, improve clarity and to use terminology used in
RCW 36.70A.130 (2)(a) and (b).

WAC 365-196-735 State and regional authorities.
Under subsection (2)(k), the state Planning Enabling Act,
chapter 36.70 RCW, was added as a new item in response to
comments. Subsequent subsections are renumbered as
needed.

Under subsection (4)(b), a reference to the Washington
transportation plan was added in response to comments.
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WAC 365-196-815 Conservation of natural resource
lands. Three changes were made to increase consistency
with RCW 36.70A.060.

Under subsection (1)(b)(i), the term "agricultura pro-
duction" was changed to "resource production.” The term
"nonagricultural purposes’ was changed to " nonresource pur-
poses."

Under subsection (1)(e), the distance measurement
"three hundred feet" was changed to "five hundred feet."

Under subsection (3)(a), the phrase "conservation of nat-
ural resource lands" was changed to " conservation of agricul-
tural lands" to maintain consistency with RCW 36.70A.177.

WAC 365-196-820 Subdivisions. Under subsections
(1) and (2) new itemswere added. Thelist of statutory items
was incomplete in the proposed rule.

WAC 365-196-825 Potablewater. Thefirst sentencein
subsection (2) is removed in response to comments and
because it was contrary to clear language of RCW 19.27.097.
The last sentence in subsection (2) was relocated to subsec-
tion (1) for improved clarity. The remaining subsections are
renumbered as needed.

The last sentence in subsection (5) was removed in
response to comments and to avoid inconsistency with attor-
ney general opinion (AGO 2009, No. 6), regarding the per-
mitting of exempt wells.

WAC 365-196-835 Relocation assistance for low-
income tenants. Under subsection (1), the paragraph was
divided up into additional subsections (2), (3), (4), and (5) for
improved readability.

Under subsection (2), additional text from the underlying
statute were added for consistency, including a definition of
"assisted housing development™ and the requirement that rea-
sonable and public hearing most [must] precede the establish-
ment of a relocation assistance regulation.

WAC 365-196-840 Concurrency. Under subsections
(2) and (3) the statutory reference to highways of statewide
significance was added in response to comments and to
include all statutory requirements.

Under subsection (3)(d), a recommendation to coordi-
nate level of service with other service providers was added
in response to comments and to maintain consistency with
WA C 365-196-415 and 365-196-540.

WAC 365-196-845 L ocal project review and develop-
ment agreements. Under subsection (4) the first sentence
was removed because it is redundant with the following sen-
tence. Subsection (6)(a) is rewritten to remove the inadvert-
ent inclusion of arestriction not found in the underlying stat-
ute.

WAC 365-196-855 Protection of private property.
The phrase "should consider" was changed to "must use" in
response to comments to correct an inconsistency with RCW
36.70A.370.

WAC 365-196-870 Affordable housing incentive pro-
grams. The text of this section is removed. Upon careful
review of comments on this section, the department has
determined additional clarity is needed, as well as more time
to gather additional input on new guidance on affordable
housing incentive programs during the next WAC amend-
ment cycle.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 36, Amended 7,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 78, Amended 7, Repealed 63.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 0, Repealed 2.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended O, Repealed O; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 19, 2010.

Rogers Weed
Director

AMENDATORY SECTION (Amending WSR 91-07-041,
filed 3/15/91, effective 4/15/91)

WAC 365-190-020 Purpose. (1) The intent of this
chapter isto establish minimum guidelines to assist all coun-
ties and cities ((statewide)) in classifying and designating
agricultural lands, forest lands, mineral resource lands, and
critical areas. (( ieleh i

; AN )

(2) Growth management, natural resource land conser-
vation, and critical areas protection share problemsrelated to
governmental costs and efficiency. ((Sprawl-and)) The
unwise development of natural resource lands or areas sus-
ceptible to natural hazards may lead to inefficient use of lim-
ited public resources, jeopardize environmental resource
functions and values, subject persons and property to unsafe
conditions, and affect the perceived quality of life. It is more
costly to remedy the loss of natural resource lands or critical
areasthan to conserve and protect them from loss or degrada-
tion. The inherent economic, ecological, social, and cultural
values of natural resource lands and critical areas should be
considered in the development of strategies designed to con-
serve and protect these lands.

(3) In recognition of these common concerns, classifica
tion and designation of natural resource lands and critical
areas isintended to assure the long-term conservation of nat-
ura resource lands and the protection of critical areas, and to
preclude land uses and devel opments which are incompatible
with natural resource lands and critical areas. When classify-
ing and designating natural resource lands and critical areas,
counties and cities should integrate regul atory and nonregula-
tory approaches together in a comprehensive program that
relates to existing local, state, and federal efforts. An inte-
grated approach should also consider other applicable plan-
ning requirements, including the need to identify open space
corridors in RCW 36.70A.160, and the need to include the
best available science in policies and regulations protecting
critical areasin RCW 36.70A.172.

(4) There are qualitative differences between and among
((ratural-resoureetandsand)) critical areas. Not all areas and
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ecosystems are critical for the same reasons. Some are critical
because of the hazard they present to public health and safety,
some because of the values they represent to the public wel-
fare. In some cases, the risk posed to the public by use or
development of acritical area can be mitigated or reduced by
engineering or design; in other casesthat risk cannot be effec-
tively reduced except by avoidance of the critical area.
((Heree))) Classification and designation of critical areas is
intended to lead counties and cities to recognize the differ-
ences among these areas, and to develop appropriate regula
tory and nonregulatory actionsin response.

(5) There are also qualitative differences between and
among natural resource lands. The three types of natural
resource lands (agricultural, forest, and mineral) vary widely
intheir use, location, and size. One type may overlap another
type. For example, designated forest resource lands may also
include designated mineral resource lands. Agricultural
resource lands vary based on the types of crops produced,
their location on the landscape, and their relationship to sus-
taining agricultural industries in an identified geographic
area

(6) Counties and cities required or opting to plan under
the ((Grewth-Management)) act ((e£1990)) should consider
the definitions and guidelines in this chapter when preparing
development regulations ((whieh)) that preclude uses and
development incompatible with natural resource lands and
critical areas (see RCW 36.70A.060). Precluding incompati-
ble uses and devel opment does not mean a prohibition of all
uses or development. Rather, it means governing changesin
land uses, new activities, or development that could
adversely affect natural resource lands or critical areas.
((Fhus)) For each type of natural resource land and critical
area, counties and cities planning under the act should define
classification schemes and prepare devel opment regulations
that govern changes in land uses and new activities by pro-
hibiting clearly inappropriate actions and restricting, allow-
ing, or conditioning other activities as appropriate.

(7) It is the intent of these guidelines that critical areas
designations overlay other land uses including designated
natural resource lands. ((Fhat-is)) For example, if ((two-or
mere)) both critical area and natural resource land use desig-
nations apply to a given parcel or a portion of a parcel, both
or al designations ((shalt)) must be made. Regarding natural
resource lands, counties and cities should allow existing and
ongoing resource management operations, that have long-
term commercial significance, to continue. Counties and cit-
ies should encourage ((utiization-ef)) resource land manag-
ers to use the best management practices of their industry,
especially where existing and ongoing resource management
operations that have long-term commercial significance
include designated critical areas. Future operations or expan-
sion of existing operations should be done in consideration of
protecting critical areas, and with special consideration for

conservation or protection measures needed to preserve or
enhance anadromous fisheries.

Permanent
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AMENDATORY SECTION (Amending WSR 91-07-041,
filed 3/15/91, effective 4/15/91)

WAC 365-190-030 Definitions. (1) "Agricultural land"
is land primarily devoted to the commercial production of
horticultural, viticultural, floricultural, dairy, apiary, vegeta-
ble, or animal products or of berries, grain, hay, straw, turf,
seed, Christmastrees not subject to the excise tax imposed by
RCW 84.33.100 through 84.33.140, finfish in upland hatch-
eries, or livestock, and that has long-term commercial signif-
icance for agricultural production. These lands are referred
to in this chapter as agricultural resource lands to distinguish
between formally designated lands, and other lands used for
agricultural purposes.

(2) "City" means any city or town, including a code city.

(3) "Ciritical aquifer recharge areas" are areas with acrit-
ical recharging effect on aquifers used for potable water
((are)), including areas where an aquifer that is a source of
drinking water is vulnerable to contamination that would
affect the potability of the water, or is susceptible to reduced

recharge.

(((3)-City—means—any—city—ortown—eluding-a-code
6Hy-))

(4) "Critical areas' include the following ((areas—and
ecosystems)):

(a) Wetlands;

(b) Areas with a critical recharging effect on aquifers
used for potable water, referred to in this chapter as critical
aquifer recharge areas,

(c) Fish and wildlife habitat conservation areas;

(d) Frequently flooded areas; and

(e) Geologically hazardous areas.

(5) "Erosion hazard areas' are those areas containing
soils which, according to the United States Department of
Agriculture ((Sei)) Natural Resources Conservation Service

Soil ((Classification-System)) Survey Program, may experi-
ence ((severe-te-very-severe)) significant erosion. Erosion

hazard areas also include coastal erosion-prone areas and
channel migration zones.

(6)(8) "Fish and wildlife habitat conservation areas' are
areas that serve a critical role in sustaining needed habitats
and species for the functional integrity of the ecosystem, and
which, if altered, may reduce the likelihood that the species
will persist over thelong term. These areas may include, but
are not limited to, rare or vulnerable ecological systems,
communities, and habitat or habitat elements including sea-
sonal ranges, breeding habitat, winter range, and movement
corridors; and areas with high relative population density or
species richness. Counties and cities may also designate
locally important habitats and species.

(b) "Habitats of local importance’ designated as fish and
wildlife habitat conservation areas include those areas found
to be locally important by counties and cities.

(7) "Forest land" island primarily ((usefut-fer)) devoted
to growing trees for long-term commercial timber production
on land that can be economically and practically managed for

such production, including Christmas trees subject to the
excise tax |mposed under RCW 84.33.100 through 84.33.-
140, ((fer-commerecialpurpeoses;)) and that has long-term
commercial significance ((#er—gFeMngJere&‘reemmeFeraHy))
These lands are referred to in this chapter as forest resource
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lands to distinguish between formally designated lands, and
other lands used for forestry purposes.

((6M)) (8) "Frequently flooded areas" are lands in the
flood plain subject to at least a one percent or greater chance
of flooding in any given year, or within areas subject to flood-
ing due to high ground water. These areasinclude, but are not
limited to, streams, rivers, lakes, coastal areas, wetlands, and
((thetike)) areas where high ground water forms ponds on the
ground surface.

((68))) (9) "Geologically hazardous areas' are areas that
because of their susceptibility to erosion, sliding, earthquake,
or other geological events, are not suited to siting commer-
cial, residential, or industrial development consistent with
public health or safety concerns.

a0 "Landsllde hazard areas' are areas ((petentiaty-sub-
jeetto)) at risk of mass movement due to a combination of
geologic, topographic, and hydrologic factors.

(11) "Long-term commercial significance” includes the
growing capacity, productivity, and soil composition of the
land for long-term commercial production, in consideration
with the land's proximity to population areas, and the possi-
bility of more intense uses of land. Long-term commercial
significance means the land is capable of producing the spec-
ified natural resources at commercialy sustainable levels for
at least the twenty-year planning period, if adequately con-
served. Designated mineral resource lands of long-term com-
mercial significance may have alternative post-mining land
uses, as provided by the Surface Mining Reclamation Act,
comprehensive plan and development regulations, or other
laws.

(12) ((Minerdsinclude gravel-sandand valuable metal-
He-sdbstanees:

43))) "Mine hazard areas' are those areas directly
underlain by, adjacent to, or affected by mine workings such
as adits, tunnels, drifts, or air shafts.

((&4)) (13) "Minera resource lands' means lands pri-
marily devoted to the extraction of minerals or that have
known or potential long-term commercia significancefor the
extraction of minerals.

((45))) (14) "Minerals' include gravel, sand, and valu-
able metallic substances.

(15) "Natural resource lands' means agricultural, forest
and mineral resource lands which have long-term commer-
cial significance.

(16) "Public facilities' include streets, roads, highways,
sidewalks, street and road lighting systems, traffic signals,
domestic water systems, storm and sanitary sewer systems,
parks and recreational facilities, and schools.

(17) "Public services' include fire protection and sup-
pression, law enforcement, public health, education, recre-
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ation, environmental protection, and other governmental ser-
vices.

(18) "Seismic hazard areas’ are areas subject to severe
risk of damage as aresult of earthquake induced ground shak-
ing, slope failure, settlement, ((ex)) soil liquefaction, debris
flows, lahars, or tsunamis.

(19) "Species of local importance” are those species that
are of local concern dueto their population status or their sen-
sitivity to habitat ((maniputation)) ateration or that are game
Species.

(20) "Urban growth" refers to growth that makes inten-
sive use of land for the location of buildings, structures, and
impermeable surfaces to such a degree as to be incompatible
with the primary use of such land for the production of food,
other agricultural products, or fiber, or the extraction of min-
eral resources. ((When-alowed-to-spread-over-wide-areas;))
Urban growth typically requires urban governmental ser-
vices. "Characterized by urban growth" refersto land having
urban growth located on it, or to land located in relationship
to an area with urban growth on it as to be appropriate for
urban growth.

(21) "Volcanic hazard areas’ shall include areas subject
to pyroclastic flows, lava flows, and inundation by debris
flows, lahars, mudflows, or related flooding resulting from
volcanic activity.

(22) "Wetland" or "wetlands’ means areas that are inun-
dated or saturated by surface water or ground water at a fre-
guency and duration sufficient to support, and that under nor-
mal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions. Wet-
lands generally include swamps, marshes, bogs, and similar
areas. Wetlands do not include those artificial wetlandsinten-
tionally created from nonwetland sites, grass-lined swales,
canals, detention facilities, wastewater treatment facilities,
farm ponds, and landscape amenities, or those wetlands cre-
ated after July 1, 1990, that were unintentionally created as a
result of the construction of aroad, street, or highway. How-
ever, wetlands may include those artificial wetlands inten-
tionally created from nonwetland areas ((ereated)) to mitigate
conversion of wetlands, if permitted by the county or city.

AMENDATORY SECTION (Amending WSR 91-07-041,
filed 3/15/91, effective 4/15/91)

WAC 365-190-040 Process. (1) The classification and
designation of natural resource lands and critical areas is an
important step among several in the overall growth manage-
ment process. ((Fegether)) These steps, outlined in subsec-
tions (4) and (5) of this section comprise a vision of the
future, and that vision gives direction to the stepsin the form
of specific goals and objectives. Under the ((Grewth-Man-
agement)) act, the timing of the first steps ((eeiaeides)) coin-
cided with development of the larger vision through the com-

prehenswe plannl ng proc&ss ((Peepte—alﬂe—asked—te—take—the
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Under) (2) The ((Growth—Management)) act((;))
required preliminary classifications and designations ((wiH))
of natural resource lands and critical areasto be completed in

1991. ((Fhese)) Counties and cities planning under the act
((Pustalse)) were to enact interim regulations to protect and
conserve these natural resource lands and critical areas by
September 1, 1991. By July 1, 1992, counties and cities not
planning under the act ((mwust)) were to bring their develop-
ment regulations into conformance with their comprehensive
plans. By July 1, 1993, counties and cities planning under the
act ((must)) were to adopt comprehensive plans, consistent
with the goals of the act. Implementation of the comprehen-
sive plans ((wiH)) was to occur by the following year.

((9)) (3) Under RCW 36.70A.130, all counties and cit-
ies must review, and if needed, update their natural resource
lands and critical areas designations. Counties and cities
fully planning under the act must also review and, if needed,
update their natural resource lands conservation provisions,
comprehensive plans and development regulations. Legal
challenges to some updates have led to clarifications of the
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their defined classifications. ((Besignation-establishes;)) For
planning purposes, designation establishes:

(i) The classification scheme;

(ii) The ((generdl)) distribution, location, and extent of
the uses of land, where appropriate, for agriculture, forestry,
and mineral extraction; and

(iii) The genera distribution, location, and extent of crit-
ical areas.

(b) Inventories and maps ((ean)) should indicate desig-
nations of natural resource lands. In ((the)) circumstances
where critical areas (({e-g-agh

—ete})) cannot be readily identi-
fied, these areas should be designated by performance stan-
dards or definitions, so they can be specifically identified
during the processing of a permit or development authoriza-
tion.

(c) Designation means, at ((keast)) a minimum, formal
adoption of apolicy statement, and may include further legis-
lative action. Designating inventoried lands for comprehen-
sive planning and policy definition may be less precise than
subsequent regulation of specific parcels for conservation
and protection.

(d) Successful achievement of the natural resource
industries goal set forth in RCW 36.70A.020 requires the

ongoing review and update requirements in RCW 36.70A .-

conservation of land base sufficient in size and quality to

130, and the process for implementing those requirements.

maintain and enhance those industries, and the development

The process description and recommendations in this section

and use of land use techniques that discourage uses incom-

incorporate those clarifications and describe both the initial

patibl e to the management of designated lands.

designation and conservation or protection of natural
resource lands and critical areas, as well as subsequent |ocal

(e) Mineral resource lands especially should be desig-
nated as close as possible to their likely end use areas, to

actions to amend those designations and provisions.

(4) Classification is the first step in implementing RCW
((36-70A-050—t-means)) 36.70A.170 and requires defining
categories to which natural resource lands and critical areas
will be assigned.

(a) Counties and cities are encouraged to adopt classifi-
cation schemes that are consistent with federal and state clas-
sification schemes and those of adjacent jurisdictions to
ensure regional consistency. Specific classification schemes
for natural resource lands and critical areas are described in
WA C 365-190-050 through 365-190-130.

(b) State agency classification schemes are available for
specific critical areatypes, including the wetlands rating sys-
tems for eastern and western Washington from the Washing-
ton state department of ecology, the priority habitats and spe-
cies categories and recommendations from the Washington
state department of fish and wildlife, and the high quality
ecosystem and rare plant categories and listings from the
department of natural resources, natural heritage program.
The Washington state department of natural resources pro-
vides significant information on geologic hazards and aguatic
resources that may be useful in classifying these critical
areas. Not all areas classified by state agencies must be des-
ignated, but such areas may be likely candidates for designa-
tion.

(5) Designation is the second step in implementing RCW
36.70A.170.

(a) Pursuant to RCW 36.70A.170, natural resource lands
and critical areas ((wiH)) must be designated based on ((the))
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avoid losing access to those valuable minerals by develop-
ment, and to minimize the costs of production and transport.
It is expected that mineral resource lands will be depleted of
minerals over time, and that subsequent land uses may occur
on these lands after mining is completed.

(6) Classifying, inventorying, and designating lands or
areas does not imply a change in a landowner's right to use
his or her land under current law. The law requires that natu-
ral resource land uses be protected from land uses on adjacent
lands that would restrict resource production. Development
regul ations adopted to protect critical areas may limit some
land development options. Land uses are regulated on a par-
cel basis and innovative land use management techniques
should be applied when counties and cities adopt develop-
ment regulations to conserve and protect designated natural
resource lands and critical areas. The purpose of designating
natural resource lands is to enable industries to maintain
access to lands with long-term commercial significance for
agricultural, forest, and mineral resource production. The
purpose is not to confine all natural resource production
activity only to designated lands nor to require designation as
the basis for a permit to engage in natural resource produc-
tion. The department ((ef-community-development-will))
provides technical assistance to counties and cities on awide
array of regulatory options and alternative land use manage-
ment techniques.

((Fhese-guidelines)) (7) Overlapping designations. The
designation process may result in critical area designations
that overlay other critical areaor natural resource land classi-
fications. ((Fhat-is;)) Overlapping designations should not
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necessarily be considered inconsistent. If two or more criti-
cal area designations apply to a given parcel, or portion of a
given parcel, both or all designations apply.

(@) If a critical area designation overlies a natural
resource land designation, both designations apply. For
counties and cities required or opting to plan under ((ehapter
36-70A-REW)) the act, reconciling these multiple designa-
tions will be the subject of local development regulations
adopted pursuant to RCW 36.70A.060.

((62)) (b) If two or more natural resource land designa-
tions apply, counties and cities must determine if these desig-
nations are incompatible. If they are incompatible, counties
and cities should examine the criteria to determine which use
has the greatest long-term commercia significance, and that
resource use should be assigned to the lands being desig-
nated.

(8) Counties and cities ((shal)) must involve the public
in classifying and designating natural resource lands and crit-
ical areas. The process should include:

(a) Public participation program:

(i) Public participation should include, at a minimum,
representative participation from the following entities:
Landowners; representatives of agriculture, forestry, mining,
business, environmental, and community groups; tribal gov-
ernments; representatives of adjacent counties and cities; and
state agencies. The public participation program should
include early and timely public notice of pending designa-
tions and regulations and should address proposed nonregul a-
tory incentive programs.

(i) Counties and cities ((sheutd)) are encouraged to con-
S|der ((Hsmg—'Feehmeal—and—emﬂzenﬁadwser—eemn%tte%

Hﬂderstanelaletet—angeagesheutd-be-useel)) avarletv of oppor-

tunities to adequately communicate with the public. These
methods of notification may include, but are not limited to,
traditional forms of mailed notices, published announce-
ments, electronic mail, and internet sites to distribute infor-
mational brochures, meeting times, project timelines, and
design and map proposals to provide an opportunity for the
public to participate.

(iii) The department ((ef-community-development-wit))
provides technlcal asastance in preparlng publlc part|C| pa-
tion ((pta m es !
Hskef—ageneresavaﬂabtetepmwelehelp)) wgr_s

(b) Adoption process. Statutory and local processes
already in place governing land use decisions are the mini-
mum processes required for designation and regulation pur-
suant to RCW 36.70A.060 and 36.70A.170. At ((leastthese))
a minimum the following steps should be included in the

adoption process:
(|) Accept the requl rements of chapter 36 7OA RCW((
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(if) Consider minimum guidelines developed by the
department ((ef-eommunity-development)) under RCW
36.70A.050(());

(iii) Consider other definitions used by state and federal
regulatory agencies((=));

(iv) Consider definitions used by ((the-county—and-city
and-ether)) similarly situated counties and cities((=)):

(v) Determine recommended definitions and check con-
formance with minimum definitions ((ef)) in chapter 36.70A
RCW(()):

(vi) Adopt definitions, classifications, and standards((-));

(vii) Apply definitions ((te-thetand)) by mapping desig-
nated natural resource lands((-));_and

(viii) Establish ((desighation—amendment)) procedures
for amending natural resource lands and critical areas desig-
nations.

(c) Intergovernmental coordination.

(i) The ((Grewth-Management)) act requires coordina-
tion among ((eemmunitiesandjurisdictions)) counties and

cities to reconcile conflicts and strive for consistent defini-
tions, standards, and designations within regions. The mini-
mum coordination process ((regquired-under-these-guide-
Hres)) may ((take)) include one of two ((ferms)) options:

((69)) (A) Notification option: Adjacent cities (or those
with overlapping or adjacent planning areas); counties and
the cities within them; and adjacent counties would provide
each other and ((aH-adjaeent)) special purpose districts and
special purpose districts within them notice of their intent to
classify and designate natural resource lands and critical
areas within their jurisdiction. Counties or cities receiving
notice may provide comments and input to the notifying
jurisdiction. The notifying jurisdiction specifies a comment
period prior to adoption. Within forty-five days of the juris-
diction's date of adoption of classifications or designations,
affected jurisdictions are supplied information on how to
locate a copy of the proposal. The department ((ef—eemmu—
nity-development)) may provide mediation services to coun-
ties and cities to help resolve disputed classifications or des-
ignations.

((68)) (B) Interlocal agreement option: Adjacent ((juris-
dietions)) counties and cities; all the cities within a county; or
((aHthe-€ities-and)) several counties and the cities within
them may choose to cooperatively classify and designate nat-
ural resource lands and critical areas within their jurisdic-
tions. Counties and cities by interlocal agreement would
identify the definitions, classification, designation, and pro-
cess that will be used to classify and designate lands within
their areas. State and federal agencies or tribes may partici-
pate in the interlocal agreement or be provided a method of
commenting on designations and classifications prior to
adoption by jurisdictions.

(ii) Counties ((andf))or cities may begin with the notifi-
cation option ((€)) in (c)(i)(A) of this subsection((})) and
choose to change to the interlocal agreement method ((€)) in
(©)((68)) (1)(B) of this subsection((})) prior to completion of
the classification and designations within their jurisdictions.
Approaches to intergovernmental coordination may vary
between natural resource land and critical area designation. It
is intended that state and federal agencies with land owner-
ship or management responsibilities, special purpose dis-

Permanent
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tricts, and Indian tribes with interests within the ((jurisdie-
tiens)) counties or cities adopting classification and designa-
tion be consulted and their input considered in the
development and adoption of designations and classifica-
tions. The department ((ef-community-development)) may
provide mediation services to help resolve disputes between
counties and cities that are using either the notification or
interlocal agreement method of coordinating between juris-
dictions.

(d) Mapping natural resource lands. Mapping should be

done to identify designated natural resource lands ((and-te
+denﬂ-f—y—knewn—eFmeal—aFeas)) ((Geun&&s—anel—em-s—sheulel

£9)) For counties and cities fully planning under the act,
natural resource |ands designations must be incorporated into
the comprehensive plan land use element and should be
shown on the future land use map required under RCW
36.70A.070.

(9) Evaluation. When counties and cities adopt a com-
prehensive plan, ((ehapter36-70A-REW)) the act requires
((that-they)) them to evaluate their desi gnatlons and develop-
ment regulations to assure that they are consistent with and
implement the comprehensive plan. When considering
changes to the designations or development regulations,
counties and cities should seek interjurisdictional coordina-
tion and must include public participation.

((tg))) (20) Designation amendment process.

(a) Land use planning is a dynamic process. Designation
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)) (b) Rewewmg

natural resource lands designation. In classifying and desig-

nating natural resource lands, counties must approach the
effort as a county-wide or regional process. Counties and cit-
ies should not review natural resource lands designations
solely on a parcel-by-parcel process. Designation
((ehanges)) amendments should be based on consistency with
one or more of the following criteria

(i) A change in circumstances pertaining to the compre-
hensive plan or public policy((:)) related to designation crite-
riain WAC 365-190-050(3), 365-190-060(2), and 365-190-
070(3);

(ii) A change in circumstances to the subject property,
which is beyond the control of the landowner ((pertainingto
the-subjectproperty-)) and is related to designation criteriain
WA C 365-190-050(3), 365-190-060(2), and 365-190-070
(3);

(iii) Anerror in designation((-)) or failure to designate;

(iv) New information on natural resource land or critical
area status((=

£RY)) related to the designation criteriain WA C 365-190-
050(3), 365-190-060(2), and 365-190-070(3); or

(v) A change in population growth rates, or consumption
rates, especially of mineral resources.

(11) Use of innovative land use management techniques.

(a) Natural resource uses have preferred and primary sta-
tus |n desugnated natural resource lands ((eftong-term-com-

)). Counties and cities must determine if
and to what extent other uses will be allowed. If other uses
are allowed, counties and cities should consider using inno-
vative land management techniques ((whieh)) that minimize
land use incompatibilities and most effectively maintain cur-
rent and future natural resource lands.

(b) Techniques to conserve and protect agricultural, for-
est lands, and mineral resource |ands ((ef-eng-term-commer-
eia-significanee)) include the purchase or transfer of devel-
opment rights, fee simple purchase of the land, less than fee
simple purchase, purchase with leaseback, buffering, land
trades, conservation easements, current use assessments,
innovative zoning, or other innovations which maintain cur-
rent uses and assure the conservation of these natural
resource lands.

(12) Development in and adjacent to agricultural ((and)),
forest, and mineral resource lands ((efong-term-commereial

sighifieanee)) shall assure the continued management of
these lands for ((theiteng-term-commercial-uses)) natural
resource production. Uses that would convert natural
resource lands to other uses or would interfere with the
allowed natural resource uses must be prohibited except as
authorized in accessory uses under RCW 36.70A.177 or

procedures ((fer-designatien)) should provide a rational and
predictable basis for accommodatl ng change

other applicable statutes. Any uses adjacent to agricultural,
forest, and mineral resource lands of long-term commercial
significance must not interfere with their continued use for
the production of agricultural, forest, or mineral products
respectively. Counties and cities should consider the adop-
tion of right-to-farm provisions, and may al so adopt measures
to conserve and enhance marine aguaculture. Covenants or

easements ((that-recognize)) recognizing that farming ((and
feredt)), forestry, and mining activities will occur should be




Washington State Register, 1ssue 10-03

imposed on new development in or adjacent to agricultural
((er)), forest, or mineral resource lands. Where buffering is

used it should be on land within the adjacent development
unless an alternative is mutually agreed on by adjacent land-
owners.

AMENDATORY SECTION (Amending WSR 91-07-041,
filed 3/15/91, effective 4/15/91)

WAC 365-190-050 Agricultural resourcelands. (1) In
classifying and designating agricultural resource lands ((ef
it cor t! e ¥ I

-))._counties must approach

the effort as a county-wide or area-wide process. Counties
and cities should not review resource lands designations
solely on a parcel-by-parcel process. Counties and cities
must have a program for the transfer or purchase of develop-
ment rights prior to designating agricultural resource landsin
urban growth areas. Cities are encouraged to coordinate their
agricultural resource lands designations with their county and
any adjacent jurisdictions.

(2) Once lands are designated, counties and cities plan-
ning under the act must adopt development regulations that
assure the conservation of agricultural resource lands. Rec-
ommendations for those regulations are found in WAC 365-
196-815.

(3) Lands should be considered for designation as agri-
cultural resource lands based on three factors:

(d) The land is not already characterized by urban
growth. To evaluate this factor, counties and cities should
use the criteria contained in WA C 365-196-310.

(b) Theland is used or capable of being used for agricul -
tural production. Thisfactor evaluates whether lands are well
suited to agricultural use based primarily on their physical
and geographic characteristics. Some agricultural operations
are less dependent on soil quality than others, including some
livestock production operations.

(i) Lands that are currently used for agricultural produc-
tion and lands that are capable of such use must be evaluated
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described in pubhshed soil surveys((—'Fh%eeategeH&meeF
)). and are based on the growing

capamty product|V|ty and soil composmon of the land.

@)) (c) Theland haslong-term commercial significance

for agriculture. In determining this factor, counties and cities
should consider the following nonexclusive criteria, as appli-
cable:

(i) The classification of prime and unique farmland soils
as mapped by the Natural Resources Conservation Service;

(i) The availahility of public facilities, including roads
used in transporting agricultural products;

((fy)) (iii) Tax status, including whether lands are
enrolled under the current use tax assessment under chapter
84.34 RCW and whether the optional public benefit rating
system isused locally, and whether there is the ability to pur-
chase or transfer land devel opment rights;

((€e))) (iv) The availability of public services,

((th))) (v) Relationship or proximity to urban growth
areas and to markets and suppliers;

((€e})) (vi) Predominant parcel size;

((6B)) (vii) Land use settlement patterns and their com-
patibility with agricultural practices,

((6g))) (viii) Intensity of nearby land uses;

((ERY)) (ix) History of land development permits issued
nearby; and

((ﬂ-})) (_) Land values under alternative uses((;-and

(é))) (4) When designating agricultural resource lands,

counties and cities may consider food security issues, which
may include providing local food supplies for food banks,
schools and institutions, vocational training opportunities in
agricultural operations, and preserving heritage or artisanal
foods.

(5) When applying the criteriain subsection (3)(c) of this
section, the process should result in designating at least the

for designation. The intent of a landowner to use land for

minimum amount of agricultural resource lands needed to

agriculture or to cease such useis not the controlling factor in

maintain economic viability for the agricultural industry and

determining if land is used or capable of being used for agri-

to retain supporting agricultural businesses, such as proces-

cultural production. Land enrolled in federal conservation

sors, farm suppliers, and equipment maintenance and repair

reserve programs is recommended for designation based on

facilities. Economic viability in this context is that amount of

previous agricultural use, management requirements, and

designated agricultural resource land needed to maintain the

potential for reuse as agricultural land.
(ii) In determining whether lands are used or capable of

economic viability of the agricultural sector in the county
over thelong term.

being used for agricultural production, counties and cities
shall use the land-capability classification system of the
United States Department of Agriculture Natural Resources
Conservation Service as defined in relevant Field Office

(6) Counties and cities may further classify additional
agricultural lands of local importance. Classifying additional
agricultural lands of local importance should include, in addi-
tion to general public involvement, consultation with the

Technical Guides. These eight classesareincorporated by the
United States Department of Agriculture into map units

board of the local conservation district and the local ((agri-
edHure stabilization-and-conservation-serviee)) committee of

Permanent
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thefarm service agency. It may also be useful to consult with
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nance of the higher private forest land grades. However, the

any existing local organizations marketing or using local pro-

presence of lower private forest land grades within the areas

duce, including the boards of local farmers markets, school

of predominantly higher grades need not preclude designa-

districts, other large institutions, such as hospitals, correc-

tion asforest land.

tional facilities, or existing food cooperatives.
These additional lands may ((atse)) include designated

(3) Counties and cities may also consider secondary ben-
efits from retaining commercial forestry operations. Benefits

critical areas, such as bogs used to grow cranberries or
farmed wetlands. Where these lands are also designated crit-
ical areas, counties and cities planning under the act must
weigh the compatibility of adjacent land uses and develop-
ment with the continuing need to protect the functions and
values of critical areas and ecosystems.

AMENDATORY SECTION (Amending WSR 91-07-041,

filed 3/15/91, effective 4/15/91)

WAC 365-190-060 Forest resource lands
((r-eﬁe%e&s)) @ In classn‘ymg ((iemﬂ—tand—eeunﬂ&‘rand

) and des» gnating forest
resource lands, counties must approach the effort as a county-
wide or regional process. Cities are encouraged to coordinate
their forest resource lands designations with their county and
any adjacent jurisdictions. Counties and cities should not
review forest resource lands designations solely on a parcel-
by-parcel basis.

(2) Lands should be designated as forest resource lands
of long-term commercial significance based on three factors:

(@) The land is not already characterized by urban
growth. To evaluate this factor, counties and cities should
use the criteria contained in WA C 365-196-310.

(b) Theland is used or capable of being used for forestry
production. To evaluate this factor, counties and cities
should determine whether lands are well suited for forestry
use based primarily on their physical and geographic charac-
teristics.

Lands that are currently used for forestry production and
lands that are capable of such use must be evaluated for des-
ignation. The landowner's intent to either use land for for-
estry or to cease such useis not the controlling factor in deter-
mining if land is used or capable of being used for forestry
production.

(c) The land has long-term commercial significance.
When determining whether lands are used or capable of being
used for forestry production, counties and cities should deter-
mine which land grade constitutes forest land of long-term
commercial significance, based on local ((ard-+regional))
physical, biological, economic, and land use considerations.
Counties and cities should use the private forest land grades

from retaining commercial forestry may include protecting
air and water quality, maintaining adequate aguifer recharge
areas, reducing forest fire risks, supporting tourism and
access to recreational opportunities, providing carbon
sequestration benefits, and improving wildlife habitat and
connectivity for upland species. Theseare only potential sec-
ondary benefits from retaining commercial forestry opera-
tions, and should not be used alone as a basis for designating
or dedesignating forest resource lands.

(4) Counties and cities ((shalt)) must also consider the
effects of proximity to population areas and the possibility of
more intense uses of the land as indicated by the following
criteria as applicable:

(())) (& The availability of public services and facili-
ties conducive to the conversion of forest land((-));

((®)) (b) The proximity of forest land to urban and sub-
urban areas and rural settlements: Forest lands of long-term
commercial significance are located outside the urban and
suburban areas and rural settlements((=));

((63))) (c) Thesize of the parcels: Forest lands consist of
predominantly large parcels((=));

((64))) (d) The compatibility and intensity of adjacent
and nearby land use and settlement patterns with forest lands
of long-term commercial significance(());

((65))) (e) Property tax classification: Property is
assessed as open space or forest land pursuant to chapter
84.33 or 84.34 RCW((-)):

((¢6))) (f) Local economic conditions which affect the
ability to manage timberlands for long-term commercial pro-
duction((=

£h)).and

(g) History of land development permits issued nearby.

(5) When applying the criteria in subsection (4) of this
section, counties or cities should designate at least the mini-
mum amount of forest resource |ands needed to maintain eco-
nomic viability for theforestry industry and to retain support-
ing forestry businesses, such as loggers, mills, forest product
processors, equipment suppliers, and equipment maintenance
and repair facilities. Economic viability in this context isthat
amount of designated forestry resource land needed to main-
tain economic viability of the forestry industry in the region
over the long term.

AMENDATORY SECTION (Amending WSR 91-07-041,
filed 3/15/91, effective 4/15/91)

WAC 365-190-070 Mineral resourcelands. (1) Indes-
ignating mineral resource lands, counties and cities must
approach the effort as a county-wide or regional process, with
the exception of owner-initiated requests for designation.

of the department of revenue (WAC 458-40-530). This sys-

Counties and cities should not review mineral resource lands

tem incorporates consideration of growing capacity, produc-

designations solely on a parcel-by-parcel basis.

tivity, and soil composition of the land. Forest land of long-
term commercial significance will generally have a predomi-
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sify ((eggregate-and)) mineral resource lands from which the
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extraction of minerals occurs or can be anticipated. Counties
and cities may consider the need for alonger planning period
specifically to address mineral resource lands, based on the

WSR 10-03-085

(C) Surrounding parcel sizes and surrounding Uses;
(D) Availability of public roads and other public ser-
vices; and

need to assure availability of minerals for future uses, and to
not inadvertently preclude access to available mineral

resources due to incompatible development. Other proposed
land uses within these areas may require special attention to
ensure future supply of aggregate and mineral resource mate-
rial, while maintaining a balance of land uses.

((®)) (3) Classification criteria. ((Areasshal-beelassi-
fied-as))

(a) Counties and cities classify mineral resource lands
based on geologic, environmental, and economic factors,
eX|st|ng land uses, and Iand ownershlp ((Ih&aﬁeaste—be

£2))) It is expected that mineral resource lands will be
depleted of minerals over time, and that subsequent land uses
may occur on these lands after mining is completed. Coun-
ties and cities may approve and permit land uses on these
mineral resource lands to occur after mining is completed.

(b) Counties and cities should classify lands with poten-
tial long-term commercial significance for extracting at least
the following minerals. Sand, gravel, and valuable metallic
substances. Other minerals may be classified as appropriate.

((p)y+A)) (c) When classifying these areas, counties and
cities should ((eensider)) use maps and information on loca-
tion and extent of mineral deposits provided by the ((Wash-
ihgten-state)) department of natural resources, the United

States Geol oqu:al Service and ((th&umedStat&‘rBuFeau«af

{€))) any relevant information provided by property
owners. Counties and cities may also use all or part of a
detailed minerals classification system developed by the
department of natural resources.

(d) Classifying mineral resource lands should be based
on the geology and the distance to market of potential mineral
resource lands, including:

(i) Physical and topographic characteristics of the min-
eral resource site, including the depth and quantity of the
resource and depth of the overburden;

(ii) Physical properties of the resource including quality
and type;

(i) Projected life of the resource;

(iv) Resource avail ability in the region; and

(v) Accessibility and proximity to the point of use or
market.

(e) Other factors to consider when classifying potential
mineral resource lands should include three aspects of min-
eral resource lands:

(i) The ability to access needed minerals may be lost if
suitable mineral resource lands are not classified and desig-
nated; and

(ii) The effects of proximity to population areas and the
possibility of more intense uses of the land in both the short
and long-term, as indicated by the following:

(A) General land use patternsin the area;

(B) Availability of utilities, including water supply;

(E) Subdivision or zoning for urban or small lots.
(iii) Enerqy costs of transporting minerals.
(4) Designation of mineral resource lands.

(a) Counties and cities ((sheutd-consider—classifying))

must designate known ((and-petential)) mineral deposits so
that accessto mineral resources of long-term commercial sig-

nificance is not knowingly precluded. Priority land use for
mineral extraction should be retained for all designated min-

eral resource lands.

{xi)-Resodree-avattabitity-in-theregion:)) (b) In desig-
nating mineral resource lands, counties and cities should
determine if adequate mineral resources are available for pro-
jected needs from currently designated mineral resource
lands.

(c) Counties and cities may consult with the department
of transportation and the regional transportation planning
organization to determine projected future mineral resource
needs for large transportation projects planned in their area.

(d) In designating mineral resource lands, counties and
cities must also consider that mining may be atemporary use
at any given mine, depending on the amount of minerals
available and the consumption rate, and that other land uses
can occur on the mine site after mining is completed, subject
to approval.

(e) Successful achievement of the natural resource
industries goal set forth in RCW 36.70A.020 requires the
conservation of aland base sufficient in size and quality to
maintain and enhance those industries and the development
and use of land use technigues that discourage uses incom-
patible with the management of designated lands.

AMENDATORY SECTION (Amending WSR 91-07-041,
filed 3/15/91, effective 4/15/91)

WAC 365-190 080 Cr|t|cal areas. ((éla—Weﬂands—'Fhe
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.)) (1) Countles

and cmes must lorotect cr|t|cal areas. Counties and cities
required or opting to plan under the act must consider the def-
initions and guidelines in this chapter when designating criti-
cal areas and when preparing development regulations that
protect the function and values of critical areas. The depart-
ment provides additional recommendations for adopting crit-
ical areas regulationsin WAC 365-196-485.

(2) Counties and cities must include the best available
science as described in chapter 365-195 WAC, when desig-
nating critical areas and when developing policies and requ-
lations that protect critical areas. Counties and cities must
give special consideration to conservation or protection mea-
sures necessary to preserve or enhance anadromous fisheries.
Counties and cities are encouraged to also protect both sur-
face and ground water resources, because these waters often
recharge wetlands, streams and lakes.

(3) Counties and cities are encouraged to devel op a coor-
dinated regional critical areas protection program that com-
binesinterjurisdictional cooperation, public education, incen-
tives to promote voluntary protective measures, and regula-
tory standards that serve to protect these critical areas.

(4) Counties and cities should designate critical areas by
using maps and performance standards.

(8) Maps may benefit the public by increasing public
awareness of critical areas and their locations. County and
city staff may also benefit from maps which provide a useful
tool for determining whether a particular land use permit
application may affect a critical area. However, because
maps may be too inexact for regulatory purposes, counties
and cities should rely primarily on performance standards to
protect critical areas. Counties and cities should apply per-
formance standards to protect critical areas when aland use
permit decision is made.

(b) Counties and cities should clearly state that maps

showing known critical areas are only for information or
illustrative purposes.

NEW SECTION

WAC 365-190-090 Wetlands. (1) The wetlands of
Washington state are fragile ecosystems that serve a number
of important beneficial functions. Wetlands assist in reduc-
ing erosion, siltation, flooding, ground and surface water pol-
lution, and provide wildlife, plant, and fisheries habitats.
Wetlands destruction or impairment may result in increased
public and private costs and property |osses.

(2) In designating wetlands for regulatory purposes,
counties and cities must use the definition of wetlands in
RCW 36.70A.030. Counties and cities are requested and
encouraged to make their actions consistent with the intent
and goals of "protection of wetlands," Executive Orders 89-
10 and 90-04 as they existed on September 1, 1990. Addi-
tionally, counties and cities should consider wetlands protec-
tion guidance provided by the department of ecology, includ-
ing the management recommendations based on the best
available science, mitigation guidance, and provisions
addressing the option of using wetland mitigation banks.
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(3) Wetlands rating systems. Wetland functions vary
widely.

(8 When designating wetlands, counties and cities
should use arating system that eval uates the existing wetland
functions and values to determine what functions must be
protected.

(b) In developing wetlands rating systems, counties and
cities should consider using the wetland rating system devel-
oped jointly by the department of ecology and the United
States Army Corps of Engineers.

(c) If acounty or city choosesto use an alternative rating
system, it must include the best available science.

(d) A rating system should evaluate, at a minimum, the
following factors:

(i) Wetlands functions and values;

(i) Degree of sensitivity to disturbance;

(i) Rarity;

(iv) The degree to which a wetland contributes to func-
tions and values of a larger ecosystem. Rating systems
should generally rate wetlands higher when they are well-
connected to adjacent or nearby habitats, are part of an intact
ecosystem or function in a network of critical areas; and

(v) The ability to replace the functions and values
through compensatory mitigation.

(4) Counties and cities may use the National Wetlands
Inventory and a landscape-scale watershed characterization
as information sources for determining the approximate dis-
tribution and extent of wetlands. The National Wetlands
Inventory is an inventory providing maps of wetland areas
according to the definition of wetlands issued by the United
States Department of Interior Fish and Wildlife Service. A
landscape-scal e watershed characterization may identify
areasthat are conducive to forming wetlands based on topog-
raphy, soils and geology, and hydrology. Any potential loca-
tions of wetlands based on the National Wetlands Inventory
or landscape-scal e watershed characterization should be con-
firmed by field visits, either before or as part of permitting
activities, and identified wetlands should have their bound-
aries delineated for regulation consistent with the wetlands
definition in RCW 36.70A.030.

(5) Counties and cities must use the methodology for
regulatory delineations in the adopted state manual identified
in RCW 36.70A.175.

NEW SECTION

WAC 365-190-100 Critical aquifer recharge areas.
(1) Potable water is an essential life sustaining element for
people and many other species. Much of Washington's drink-
ing water comes from ground water. Once ground water is
contaminated it is difficult, costly, and sometimesimpossible
to clean up. Preventing contamination is necessary to avoid
exorbitant costs, hardships, and potential physical harm to
people and ecosystems.

(2) The quality and quantity of ground water in an aqui-
fer isinextricably linked to itsrecharge area. Where aquifers
and their recharge areas have been studied, affected counties
and cities should use this information as the basis for classi-
fying and designating these areas. Where no specific studies
have been done, counties and cities may use existing soil and
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surficial geologic information to determine where recharge
areas exist. To determine the threat to ground water quality,
existing land use activities and their potential to lead to con-
tamination should be evaluated.

(3) Counties and cities must classify recharge areas for
aquifers according to the aquifer vulnerability. Vulnerability
is the combined effect of hydrogeological susceptibility to
contamination and the contamination loading potential. High
vulnerability isindicated by land uses that contribute directly
or indirectly to contamination that may degrade ground
water, and hydrogeologic conditions that facilitate degrada-
tion. Low vulnerability isindicated by land uses that do not
contribute contaminants that will degrade ground water, and
by hydrogeologic conditions that do not facilitate degrada-
tion. Hydrological conditions may include those induced by
limited recharge of an aquifer. Reduced aquifer recharge
from effective impervious surfaces may result in higher con-
centrations of contaminants than would otherwise occur.

(8) To characterize hydrogeologic susceptibility of the
recharge area to contamination, counties and cities may con-
sider the following physical characteristics:

(i) Depth to ground water;

(if) Aquifer properties such as hydraulic conductivity,
gradients, and size;

(iii) Sail (texture, permeability, and contaminant attenu-
ation properties);

(iv) Characterigtics of the vadose zone including perme-
ability and attenuation properties; and

(v) Other relevant factors.

(b) The following may be considered to evaluate vulner-
ability based on the contaminant loading potential :

(i) General land use;

(if) Waste disposal sites;

(iii) Agriculture activities;

(iv) Well logs and water quality test results;

(v) Proximity to marine shorelines; and

(vi) Other information about the potential for contamina-
tion.

(4) A classification strategy for aquifer recharge areas
should be to maintain the quality, and if needed, the quantity
of the ground water, with particular attention to recharge
areas of high susceptibility.

(& In recharge areas that are highly vulnerable, studies
should be initiated to determine if ground water contamina-
tion has occurred. Classification of these areas should
include consideration of the degree to which the aquifer is
used as a potable water source, feasibility of protective mea-
sures to preclude further degradation, availability of treat-
ment measures to maintain potability, and availability of
alternative potable water sources.

(b) Examples of areas with acritical recharging effect on
aquifers used for potable water may include:

(i) Recharge areas for sole source aquifers designated
pursuant to the Federal Safe Drinking Water Act;

(i) Areas established for special protection pursuant to a
ground water management program, chapters 90.44, 90.48,
and 90.54 RCW, and chapters 173-100 and 173-200 WAC;

(iii) Areas designated for wellhead protection pursuant
to the Federal Safe Drinking Water Act;
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(iv) Areas near marine waters where aquifers may be
subject to saltwater intrusion; and

(v) Other areas meeting the definition of "areas with a
critical recharging effect on aquifers used for potable water"
in these guidelines.

(c) Some aquifers may also have critical recharging
effects on streams, lakes, and wetlands that provide critical
fish and wildlife habitat. Protecting adequate recharge of
these aquifers may provide additional benefitsin maintaining
fish and wildlife habitat conservation areas.

NEW SECTION

WAC 365-190-110 Frequently flooded areas. Fre-
quently flooded areas. Flood plains and other areas subject to
flooding perform important hydrologic functions and may
present arisk to persons and property.

(1) Classifications of frequently flooded areas should
include, at a minimum, the 100-year flood plain designations
of the Federal Emergency Management Agency and the
National Flood Insurance Program.

(2) Counties and cities should consider the following
when designating and classifying frequently flooded areas:

(a) Effects of flooding on human health and safety, and
to public facilities and services;

(b) Available documentation including federal, state, and
local laws, regulations, and programs, local studiesand maps,
and federal flood insurance programs, including the provi-
sions for urban growth areasin RCW 36.70A.110;

(c) Thefuture flow flood plain, defined as the channel of
the stream and that portion of the adjoining flood plainthat is
necessary to contain and discharge the base flood flow at
build out;

(d) The potential effects of tsunami, high tides with
strong winds, sea level rise, and extreme weather events,
including those potentially resulting from global climate
change;

(e) Greater surface runoff caused by increasing impervi-
ous surfaces.

NEW SECTION

WAC 365-190-120 Geologically hazardous areas. (1)
Geologically hazardous areas. Geologically hazardous areas
include areas susceptible to erosion, sliding, earthquake, or
other geological events. They pose athreat to the health and
safety of citizens when incompatible commercial, residential,
or industrial development is sited in areas of significant haz-
ard.

(2) Some geological hazards can be reduced or mitigated
by engineering, design, or modified construction or mining
practices so that risks to public health and safety are mini-
mized. When technology cannot reduce risks to acceptable
levels, building in geologically hazardous areas must be
avoided. The distinction between avoidance and compensa
tory mitigation should be considered by counties and cities
that do not currently classify geological hazards, as they
develop their classification scheme.

(3) Areas that are susceptible to one or more of the fol-
lowing types of hazards shall be classified as a geologically
hazardous area:
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(8) Erosion hazard;

(b) Landdlide hazard;

(c) Seismic hazard; or

(d) Areas subject to other geological events such as coal
mine hazards and vol canic hazards including: Mass wasting,
debrisflows, rock falls, and differential settlement.

(4) Counties and cities should assess the risks and clas-
sify geologically hazardous areas as either:

(8) Known or suspected risk;

(b) No known risk; or

(¢) Risk unknown - data are not available to determine
the presence or absence of risk.

(5) Erosion hazard areas include aress likely to become
unstable, such as bluffs, steep slopes, and areas with uncon-
solidated soils. Erosion hazard areas may also include
coastal erosion areas. This information can be found in the
Washington state coastal atlas available from the department
of ecology. Counties and cities may consult with the United
States Department of Agriculture Natural Resources Conser-
vation Service for datato help identify erosion hazard aress.

(6) Landslide hazard areas include areas subject to land-
slides based on a combination of geologic, topographic, and
hydrologic factors. They include any areas susceptible to
landslide because of any combination of bedrock, soil, Slope
(gradient), slope aspect, structure, hydrology, or other fac-
tors, and include, at a minimum, the following:

(a) Areas of historic failures, such as:

(i) Those areas delineated by the United States Depart-
ment of Agriculture Natural Resources Conservation Service
as having a significant limitation for building site develop-
ment;

(i) Those coastal areas mapped as class u (unstable), uos
(unstable old slides), and urs (unstable recent slides) in the
department of ecology Washington coastal atlas; or

(iii) Areas designated as quaternary slumps, earthflows,
mudflows, lahars, or landslides on maps published by the
United States Geological Survey or Washington department
of natural resources.

(b) Areaswith all three of the following characteristics:

(i) Slopes steeper than fifteen percent;

(i) Hillsides intersecting geologic contacts with a rela
tively permeable sediment overlying arelatively imperme-
able sediment or bedrock; and

(iii) Springs or ground water seepage.

(c) Areas that have shown movement during the
hol ocene epoch (from ten thousand years ago to the present)
or which are underlain or covered by mass wastage debris of
this epoch;

(d) Slopes that are parallel or subparallel to planes of
weakness (such as bedding planes, joint systems, and fault
planes) in subsurface materials;

(e) Slopes having gradients steeper than eighty percent
subject to rockfall during seismic shaking;

(f) Areas potentially unstable as a result of rapid stream
incision, stream bank erosion, and undercutting by wave
action, including stream channel migration zones,

(9) Areas that show evidence of, or are at risk from snow
avalanches;
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(h) Areaslocated in acanyon or on an active alluvial fan,
presently or potentially subject to inundation by debris flows
or catastrophic flooding; and

(i) Any area with a slope of forty percent or steeper and
with a vertical relief of ten or more feet except areas com-
posed of bedrock. A slopeis delineated by establishing its
toe and top and measured by averaging theinclination over at
least ten feet of vertical relief.

(7) Seismic hazard areas must include areas subject to
severe risk of damage as a result of earthquake induced
ground shaking, slope failure, settlement or subsidence, soil
liquefaction, surface faulting, or tsunamis. Settlement and
soil liquefaction conditions occur in areas underlain by cohe-
sionless soils of low density, typically in association with a
shallow ground water table. One indicator of potential for
future earthquake damage is a record of earthquake damage
in the past. Ground shaking is the primary cause of earth-
guake damage in Washington, and ground settlement may
occur with shaking. The strength of ground shaking is prima-
rily affected by:

(8) The magnitude of an earthquake;

(b) The distance from the source of an earthquake;

(c) Thetype or thickness of geologic materials at the sur-
face; and

(d) The type of subsurface geologic structure.

(8) Other geological hazard areas:

(a) Volcanic hazard areas must include areas subject to
pyroclastic flows, lavaflows, debrisavalanche, or inundation
by debris flows, lahars, mudflows, or related flooding result-
ing from volcanic activity.

(b) Mine hazard areas are those areas underlain by, adja-
cent to, or affected by mine workings such as adits, gang-
ways, tunnels, drifts, or air shafts. Factors which should be
considered include: Proximity to development, depth from
ground surface to the mine working, and geologic material.

NEW SECTION

WAC 365-190-130 Fish and wildlife habitat conser-
vation areas. (1) "Fish and wildlife habitat conservation"
means land management for maintaining populations of spe-
ciesin suitable habitats within their natural geographic distri-
bution so that the habitat availableis sufficient to support via-
ble populations over the long term and isolated subpopula-
tions are not created. This does not mean maintaining all
individuals of all species at all times, but it does mean not
degrading or reducing populations or habitats so that they are
no longer viable over the long term. Counties and cities
should engage in cooperative planning and coordination to
help assure long term population viability.

Fish and wildlife habitat conservation areas contribute to
the state's biodiversity and occur on both publicly and pri-
vately owned lands. Designating these areas is an important
part of land use planning for appropriate development densi-
ties, urban growth area boundaries, open space corridors, and
incentive-based land conservation and stewardship pro-
grams.

(2) Fish and wildlife habitat conservation areas that must
be considered for classification and designation include:
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(a) Areas where endangered, threatened, and sensitive
species have a primary association;

(b) Habitats and species of local importance, as deter-
mined locally;

(c) Commercial and recreational shellfish areas;

(d) Kelp and eelgrass beds; herring, smelt, and other for-
age fish spawning areas;

(e) Naturally occurring ponds under twenty acres and
their submerged aquatic beds that provide fish or wildlife
habitat;

(f) Waters of the state;

(g) Lakes, ponds, streams, and rivers planted with game
fish by agovernmental or tribal entity; and

(h) State natural area preserves, natural resource conser-
vation areas, and state wildlife areas.

(3) When classifying and designating these areas, coun-
ties and cities must include the best available science, as
described in chapter 365-195 WAC.

(8) Counties and cities should consider the following:

(i) Creating a system of fish and wildlife habitat with
connections between larger habitat blocks and open spaces,
integrating with open space corridor planning where appro-
priate;

(i) Level of human activity in such areas including pres-
ence of roads and level of recreation type (passive or active
recreation may be appropriate for certain areas and habitats);

(iii) Protecting riparian ecosystems including salmonid
habitat, which also includes marine nearshore areas;

(iv) Evaluating land uses surrounding ponds and fish and
wildlife habitat conservation areas that may negatively
impact these areas, or conversely, that may contribute posi-
tively to their function;

(v) Establishing buffer zones around these areas to sepa-
rate incompatible uses from habitat areas;

(b) Counties and cities may also consider the following:

(i) Potential for restoring lost and impaired salmonid
habitat;

(ii) Potential for designating areas important for local
and ecoregional biodiversity; and

(i) Establishing or enhancing nonregul atory approaches
in addition to regulatory methods to protect fish and wildlife
habitat conservation areas.

(4) Sources and methods.

(a) Endangered, threatened and sensitive species. Coun-
ties and cities should identify and classify seasonal ranges
and habitat elements where federal and state listed endan-
gered, threatened and sensitive species have a primary asso-
ciation and which, if altered, may reduce the likelihood that
the species will persist over the long term. Counties and cit-
ies should consult current information on priority habitats
and speciesidentified by the Washington state department of
fish and wildlife. Recovery plans and management recom-
mendations for many of these species are available from the
Unites States Fish and Wildlife Service, the National Marine
Fisheries Service and the Washington state department of
fish and wildlife. Additional information is also available
from the Washington state department of natural resources,
natural heritage program, and aquatic resources program.

(b) Habitats and species areas of local importance.
Counties and cities should identify, classify and designate
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locally important habitats and species. Counties and cities
should consult current information on priority habitats and
speciesidentified by the Washington state department of fish
and wildlife. Priority habitat and species information
includes endangered, threatened and sensitive species, but
also includes candidate species and other vulnerable and
unique species and habitats. While these priorities are those
of the Washington state department of fish and wildlife, they
should be considered by counties and cities as they include
the best available science. The Washington state department
of fish and wildlife can also provide assistance with identify-
ing and mapping important habitat areas at various landscape
scales. Similarly, the Washington state department of natural
resources natural heritage program can provide alist of high
quality ecological communities and systems and rare plants.

(c) Shellfish areas. All public and private tidelands or
bedlands suitable for shellfish harvest shall be classified as
critical areas. Counties and cities should consider both com-
mercia and recreational shellfish areas. Counties and cities
should consider the Washington state department of health
classification of commercial and recreational shellfish grow-
ing areas to determine the existing condition of these areas.
Further consideration should be given to the vulnerability of
these areas to contamination. Shellfish protection districts
established pursuant to chapter 90.72 RCW shall be included
in the classification of critical shellfish areas.

(d) Kelp and eelgrass beds; herring, smelt and other for-
age fish spawning areas. Counties and cities must classify
kelp and eelgrass beds, identified by the Washington state
department of natural resources and the department of ecol-
ogy. Though not an inclusive inventory, locations of kelp
and eelgrass beds are compiled in the Washington coastal
atlas published by the department of ecology. Herring, smelt
and other forage fish spawning times and locations are out-
lined in WAC 220-110-240 through 220-110-271.

(e) Naturally occurring ponds under twenty acres and
their submerged aquatic beds that provide fish or wildlife
habitat. Naturally occurring ponds do not include ponds
deliberately designed and created from dry sites, such as
canals, detention facilities, wastewater treatment facilities,
farmponds, temporary construction ponds (of less than three
years duration) and landscape amenities. However, naturally
occurring ponds may include those artificial ponds intention-
ally created from dry areasin order to mitigate conversion of
ponds, if permitted by aregulatory authority.

(f) Waters of the state.

(i) Waters of the state are defined in RCW 90.48.020 and
include lakes, rivers, ponds, streams, inland waters, under-
ground waters, salt waters, and all other surface waters and
water courses in Washington. Stream types are classified in
Title 222 WAC, the forest practices regulations. Counties
and cities may use the classification system established in
WAC 222-16-030 to classify waters of the state. Counties
and cities using the water types defined in WAC 222-16-030
or 222-16-031 (interim) should not rely solely on Washing-
ton state department of natural resources maps of these
stream typesfor purposes of regulating land uses or establish-
ing stream buffers.

(i) Counties and cities that use the stream typing system
developed by the department of natural resources should
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develop a process to verify actual stream conditions, identify
flow alterations, and locate fish passage barriers by conduct-
ing afield visit. Field verification of al intermittent or non-
fish bearing streams should occur during the wet season
months of October to March or as determined locally.

(iii) Counties and cities may consider the following fac-
tors when classifying waters of the state as fish and wildlife
habitat conservation areas:

(A) Species present which are endangered, threatened or
sensitive, and other species of concern;

(B) Species present which are sensitive to habitat manip-
ulation (e.g., priority habitats and species program);

(C) Historic presence of species of local importance;

(D) Existing surrounding land uses that are incompatible
with salmonid habitat;

(E) Presence and size of riparian ecosystems;

(F) Existing water rights; and

(G) The intermittent nature of some waters of the state.

(g) Lakes, ponds, streams, and rivers planted with game
fish. This includes game fish planted in these water bodies
under the auspices of afederal, state, local, or tribal program
or which supports priority fish species as identified by the
Washington state department of fish and wildlife.

(h) State natural area preserves, natural resource conser-
vation areas, and state wildlife areas. Natural area preserves
and natural resource conservation areas are defined, estab-
lished, and managed by the department of natural resources.
State wildlife areas are defined, established, and managed by
the Washington state department of fish and wildlife, which
provides information about state wildlife areas for each
county.

(i) Salmonid habitat. Countiesand cities should consider
recommendations found in salmon recovery plans (see the
governor's salmon recovery office). Counties and cities may
use information prepared by the United States Department of
the Interior Fish and Wildlife