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WSR 11-03-040
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed January 12, 2011, 10:36 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 10-
23-048.

Title of Rule and Other Identifying Information: WAC
314-20-022 Alcohol energy drinks.

Hearing Location(s): Washington State Liquor Control
Board, 3000 Pacific Avenue S.E., Olympia, WA 98504, on
February 23, 2011, at 10:00 a.m.

Date of Intended Adoption: March 2, 2011.

Submit Written Comments to: Karen McCall, 3000
Pacific Avenue S.E., Olympia, WA 98504, e-mail rules@]liq.
wa.gov, fax (360) 664-9689, by February 23, 2011.

Assistance for Persons with Disabilities: Contact Karen
McCall by February 23, 2011, (360) 664-1631.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The board
adopted an emergency rule on November 10, 2010, to pro-
hibit the manufacture, distribution, or sale of alcohol energy
drinks in the state of Washington. The board is now perma-
nently prohibiting the manufacture, distribution, or sale of
alcohol energy drinks in the state of Washington.

Reasons Supporting Proposal: The mission of the Wash-
ington state liquor control board (WSLCB) includes ensuring
the responsible sale, and preventing the misuse of, alcohol.
As part of this mission, the board endeavors to ensure that
products which pose a threat to public safety are handled
appropriately. The board is particularly concerned about
alcohol energy drinks, which are marketed in a way that
implies the consumption of these beverages has a stimulating
or energizing effect. These beverages promote a situation
where people may become inebriated, but cannot judge their
own condition, which is contrary to human health and public
safety. This is contrary to the mission of the WSLCB. The
board is prohibiting the sale or distribution of alcohol energy
drinks in the state of Washington.

Statutory Authority for Adoption:
66.08.030, 66.24.261, 66.28.120.

Statute Being Implemented: RCW 66.08.010.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSLCB, governmental.

Name of Agency Personnel Responsible for Drafting:
Karen McCall, Rules Coordinator, 3000 Pacific Avenue S.E.,
Olympia, WA 98504, (360) 664-1631; Implementation:
Alan Rathbun, Director, Licensing, 3000 Pacific Avenue
S.E., Olympia, WA 98504, (360) 664-1615; and Enforce-
ment: Pat Parmer, Enforcement Chief, 3000 Pacific Avenue
S.E., Olympia, WA 98504, (360) 664-1726.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No small business
impact statement was prepared. Alcohol energy drinks create
a public health and safety issue to the citizens of the state of
Washington.

RCW 66.08.010,
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A cost-benefit analysis is not required under RCW
34.05.328.

January 12, 2011

Sharon Foster

Chairman

NEW SECTION

WAC 314-20-022 Alcohol energy drinks. (1) No prod-
uct that combines beer, strong beer, or malt liquor with caf-
feine, guarana, taurine, or other similar substances, which are
commonly referred to as "alcohol energy drinks," may be
imported into the state, produced, manufactured, distributed,
sold or offered for sale by a licensed retailer in the state of
Washington.

(2) Beer, strong beer, or malt liquor with coffee, choco-
late, or other natural substances used for flavorings, are not
prohibited under this section.

WSR 11-03-057
WITHDRAWAL OF PROPOSED RULES
UNIVERSITY OF WASHINGTON
[Filed January 14,2011, 11:17 a.m.]

The University of Washington withdraws the proposed
rules for chapter 478-116 WAC, Parking and traffic rules of
the University of Washington, Seattle, filed as WSR 10-22-
102, pending additional review. Questions may be directed
to Rebecca Goodwin Deardorff, UW director of rules coordi-
nation at rules@uw.edu.

WSR 11-03-062
PROPOSED RULES
HORSE RACING COMMISSION
[Filed January 18, 2011, 8:44 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 10-
22-086.

Title of Rule and Other Identifying Information: Chap-
ter 260-34 WAC, Drug and alcohol testing of licensees.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on March 10, 2011, at
9:30 a.m.

Date of Intended Adoption: March 10, 2011.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
dmoore@whrc.state.wa.us, fax (360) 459-6461, by March 7,
2011.

Assistance for Persons with Disabilities: Contact Patty
Sorby by March 7, 2011, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Allows the use of
oral fluids for prescreen testing.

Reasons Supporting Proposal: The use of an oral fluid
screen should reduce the time required for the testing for both
the security investigator and licensees.

Proposed
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Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: [Horse racing commission], gov-
ernmental.

Name of Agency Personnel Responsible for Drafting:
Douglas L. Moore, 6326 Martin Way, Suite 209, Olympia,
WA 98516-5578, (360) 459-6462; Implementation and
Enforcement: RobertJ. Lopez, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

January 18, 2011
Douglas L. Moore
Deputy Secretary

AMENDATORY SECTION (Amending WSR 09-03-009,
filed 1/8/09, effective 2/8/09)

WAC 260-34-020 Drug and alcohol violations. No
licensee or applicant, while acting in an official capacity or
participating directly in horse racing, will commit any of the
following violations:

(1) Be under the influence of or affected by intoxicating
liquor and/or drugs, have an alcohol concentration of 0.08
percent or higher, or have within their body any illegal con-
trolled substance while on the grounds of any licensed race
meet;

The alcohol concentration for persons on horseback may
not be 0.02 percent or higher.

(2) Engage in the illegal sale or distribution of alcohol;

(3) Engage in the illegal sale or distribution of a con-
trolled substance or possess an illegal controlled substance
with intent to deliver;

(4) Possess an illegal controlled substance;

(5) Possess on the grounds of any licensed race meet any
equipment, products or materials of any kind which are used
or intended for use in planting, propagating, cultivating,
growing, harvesting, manufacturing, compounding, convert-
ing, producing, processing, preparing, testing, analyzing,
packaging, repackaging, storing, containing, or concealing an
illegal controlled substance, or any equipment, products or
materials of any kind, which are used or intended for use in
injecting, ingesting, inhaling or otherwise introducing into
the human body an illegal controlled substance; or

(6) Refuse to submit to blood, breath, oral fluids, and/or
urine testing, when notified that such testing is conducted
pursuant to the conditions of WAC 260-34-030.

Failure to provide a blood, breath, oral fluids, and/or
urine sample when directed or intentional contamination of
the sample by any person tested for the purpose of preventing
accurate analysis of the sample, or other actions with intent to
subvert the test, will be considered a refusal to submit to a
test.

"Controlled substance" or "drug" as used in this chapter
means any substance listed in chapter 69.50 RCW or legend
drug as defined in chapter 69.41 RCW. The presence of a
controlled substance or drug in any quantity measured by the
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testing instrument establishes the presence of that substance
for the purpose of this section. The fact that a licensee or
applicant is or has been entitled to use a drug under the laws
of the state of Washington will not constitute a defense
against a violation for being under the influence of or affected
by intoxicating liquor and/or any drug.

AMENDATORY SECTION (Amending WSR 08-07-039,
filed 3/13/08, effective 4/13/08)

WAC 260-34-030 Testing. (1) A steward of the horse
racing commission, a commission security investigator or the
executive secretary, may require any licensee or applicant to
provide breath, blood, oral fluids, and/or urine samples for
the purpose of drug or alcohol analysis under any of the fol-
lowing circumstances:

(a) When a steward or commission security investigator
finds that there is reasonable suspicion to believe that the
applicant or licensee has used or is under the influence of
alcohol and/or any drug.

(b) When an applicant or licensee has a documented his-
tory of an unexplained positive test which indicates illegal
drug usage or has a documented history of violating chapter
69.41, 69.45 or 69.50 RCW, WAC 260-34-020 or similar
drug-related violation within five years of conviction or
release from a correctional institution for that violation. The
term "correctional institution" shall include any prison, jail or
similar institution in this state or elsewhere.

(c) When a steward or commission security investigator
decides to test any licensee or applicant as a condition of any
conditional or probationary license.

(d) When any person is riding a horse on the grounds of
a licensed racing association.

(2) For licensees or applicants who are subject to a field
screening urine, or oral fluid test under the provisions in this
chapter, and whose test shows the presence of a controlled
substance or alcohol, the field screening test results shall be
confirmed by a laboratory acceptable to the commission.

(3) The result of a test conducted with a preliminary

breath test (PBT) instrument ((appreved-by-the-state-toxicol-
b in o] S 15 WAL her ] ] .
appreved-under<hapter 448—16-WAKL)), or oral swab, shall

constitute evidence of a violation of these rules. The results
of such a test may be considered for purposes of determining
whether the licensee or applicant has consumed alcohol, the
level of alcohol concentration, and whether the licensee or
applicant has violated a prohibition on the use or consump-
tion of alcohol established in a conditional license.

WSR 11-03-063
PROPOSED RULES
DEPARTMENT OF HEALTH
(Medical Quality Assurance Commission)
[Filed January 18, 2011, 8:55 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 10-
13-094.
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Title of Rule and Other Identifying Information: WAC
246-919-850 through 246-919-863 (physicians) and WAC
246-918-800 through 246-918-813 (physician assistants),
new sections for management of chronic noncancer pain.
The proposed rules also repeal WAC 246-919-800 through
246-919-830 (physician).

Hearing Location(s): Department of Health, 310 Israel
Road S.E., Rooms 152/153, Tumwater, WA 98501, on
March 2, 2011, at 3:00 p.m.

Date of Intended Adoption: March 2, 2011.

Submit Written Comments to: Julie Kitten, Department
of Health, Medical Quality Assurance Commission, P.O. Box
47866, Olympia, WA 98504-7866, web site http://www3.
doh.wa.gov/policyreview/, fax (360) 236-2795, by February
23,2011.

Assistance for Persons with Disabilities: Contact Julie
Kitten by February 23, 2011, TTY (800) 833-6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: ESHB 2876
(chapter 209, Laws of 2010) directs the medical quality
assurance commission to repeal existing pain management
rules and adopt new rules for the management of chronic
noncancer pain. The proposed rules include the mandatory
elements for dosing criteria, guidance on specialty consulta-
tions, guidance on tracking clinical progress, and guidance on
tracking opioid use. To address the mandatory elements, the
proposed rules also define the criteria to be considered a pain
management specialist, describe elements for a patient evalu-
ation and written treatment plan, describe when periodic
reviews are required, and provide for practitioner exemptions
from the consultation requirement.

Reasons Supporting Proposal: ESHB 2876 requires five
health profession boards and commissions to adopt rules on
management of chronic noncancer pain. The boards and
commissions include the medical quality assurance commis-
sion, board of osteopathic medicine and surgery, nursing care
quality assurance commission, dental quality assurance com-
mission, and podiatric medical board. Proposed rules pro-
vide practitioners who treat pain patients with guidance and
tools to reduce the risks associated with opioid use.

Statutory Authority for Adoption: RCW 18.71.450,
18.71A.100, 18.71.017, 18.71A.020.

Statute Being Implemented: RCW 18.71.450, 18.71A.-
100.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state department of
health, medical quality assurance commission, governmen-
tal.

Name of Agency Personnel Responsible for Drafting:
Julie Kitten, 243 Israel Road S.E., Tumwater, WA 98501,
(360) 236-2757; Implementation and Enforcement: Maryella
Jansen, 243 Israel Road S.E., Tumwater, WA 98501, (360)
236-2755.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule
would not impose more than minor costs on businesses in an
industry.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
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contacting Julie Kitten, P.O. Box 47866, Olympia, WA

98504-7866, phone (360) 236-2757, fax (360) 236-2795, e-
mail julie.kitten@doh.wa.gov.

January 18, 2011

Maryella E. Jansen

Executive Director

NEW SECTION

WAC 246-918-800 Pain management—Intent. These
rules govern the use of opioids in the treatment of patients for
chronic noncancer pain.

Nothing in these rules in any way restricts the current
scope of practice of physician assistants as set forth in chap-
ters 18.71A and 18.57A RCW and the working agreements
between the physician and physician assistant, which may
include pain management.

NEW SECTION

WAC 246-918-801 Exclusions. The rules adopted
under this section do not apply:

(1) To the provision of palliative, hospice, or other end-
of-life care; or

(2) To the management of acute pain caused by an injury
or surgical procedure.

NEW SECTION

WAC 246-918-802 Definitions. The definitions in this
section apply throughout the section unless the context
clearly requires otherwise.

(1) "Acute pain" means the normal, predicted physiolog-
ical response to a noxious chemical, thermal, or mechanical
stimulus and typically is associated with invasive procedures,
trauma, and disease. It is generally time-limited, often less
than three months in duration, and usually less than six
months.

(2) "Addiction" means a primary, chronic, neurobiologic
disease with genetic, psychosocial, and environmental fac-
tors influencing its development and manifestations. It is
characterized by behaviors that include:

(a) Impaired control over drug use;

(b) Craving;

(c) Compulsive use; or

(d) Continued use despite harm.

(3) "Chronic noncancer pain" means a state in which
noncancer pain persists beyond the usual course of an acute
disease or healing of an injury, or that may or may not be
associated with an acute or chronic pathologic process that
causes continuous or intermittent pain over months or years.

(4) "Comorbidity" means a preexisting or coexisting
physical or psychiatric disease or condition.

(5) "Hospice" means a model of care that focuses on
relieving symptoms and supporting patients with a life expec-
tancy of six months or less. Hospice involves an interdisci-
plinary approach to provide health care, pain management,
and emotional and spiritual support. The emphasis is on
comfort, quality of life and patient and family support. Hos-
pice can be provided in the patient's home as well as free-

Proposed
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standing hospice facilities, hospitals, nursing homes, or other
long-term care facilities.

(6) "Palliative" means care that improves the quality of
life of patients and their families facing life-threatening ill-
ness. With palliative care particular attention is given to the
prevention, assessment, and treatment of pain and other
symptoms, and to the provision of psychological, spiritual,
and emotional support.

(7) "Physical dependence" means a physiologic state of
adaptation to a specific psychoactive substance characterized
by the emergence of a withdrawal syndrome during absti-
nence that may be relieved in total or in part by readministra-
tion of the substance.

(8) "Psychological dependence" means a subjective
sense of need for a specific substance, either for its positive
effects or to avoid negative effects associated with its absti-
nence.

(9) "Tolerance" means a physiological state resulting
from regular use of a drug in which an increased dosage is
needed to produce a specific effect, or a reduced effect is
observed with a constant dose over time. Tolerance may or
may not be evident during opioid treatment and does not
equate with addiction.

NEW SECTION

WAC 246-918-803 Patient evaluation. The physician
assistant shall obtain, evaluate, and document the patient's
health history and physical examination in the health record
prior to treating for chronic noncancer pain.

(1) The patient's health history shall include:

(a) Current and past treatments for pain;

(b) Comorbidities; and

(c) Any substance abuse.

(2) The patient's health history should include:

(a) A review of any available prescription monitoring
program or emergency department-based information
exchange; and

(b) Any relevant information from a pharmacist pro-
vided to the physician assistant.

(3) The initial patient evaluation shall include:

(a) Physical examination;

(b) The nature and intensity of the pain;

(c) The effect of the pain on physical and psychological
function;

(d) Medications including indication(s), date, type, dos-
age, and quantity prescribed,;

(e) A risk screening of the patient for potential comor-
bidities and risk factors using an appropriate screening tool.
The screening should address:

(i) History of addiction;

(ii) Abuse or aberrant behavior regarding opioid use;

(iii) Psychiatric conditions;

(iv) Regular concomitant use of benzodiazepines, alco-
hol, or other central nervous system medications;

(v) Poorly controlled depression or anxiety;

(vi) Evidence or risk of significant adverse events,
including falls or fractures;

(vii) Receipt of opioids from more than one prescribing
practitioner or practitioner group;

Proposed

[4]

Washington State Register, Issue 11-03

(viii) Repeated visits to emergency departments seeking
opioids;

(ix) History of sleep apnea or other respiratory risk fac-
tors;

(x) Possible or current pregnancy; and

(xi) History of allergies or intolerances.

(4) The initial patient evaluation should include:

(a) Any available diagnostic, therapeutic, and laboratory
results; and

(b) Any available consultations.

(5) The health record shall be maintained in an accessi-
ble manner, readily available for review, and should include:

(a) The diagnosis, treatment plan, and objectives;

(b) Documentation of the presence of one or more recog-
nized indications for the use of pain medication;

(c) Documentation of any medication prescribed,

(d) Results of periodic reviews;

(e) Any written agreements for treatment between the
patient and the physician assistant; and

(f) The physician assistant's instructions to the patient.

NEW SECTION

WAC 246-918-804 Treatment plan. (1) The written
treatment plan shall state the objectives that will be used to
determine treatment success and shall include, at a minimum:

(a) Any change in pain relief;

(b) Any change in physical and psychosocial function;
and

(c) Additional diagnostic evaluations or other planned
treatments.

(2) After treatment begins the physician assistant should
adjust drug therapy to the individual health needs of the
patient. The physician assistant shall include indications for
medication use on the prescription and require photo identifi-
cation of the person picking up the prescription in order to
fill. The physician assistant shall advise the patient that it is
the patient's responsibility to safeguard all medications and
keep them in a secure location.

(3) Other treatment modalities or a rehabilitation pro-
gram may be necessary depending on the etiology of the pain
and the extent to which the pain is associated with physical
and psychosocial impairment.

NEW SECTION

WAC 246-918-805 Informed consent. The physician
assistant shall discuss the risks and benefits of treatment
options with the patient, persons designated by the patient, or
with the patient's surrogate or guardian if the patient is with-
out health care decision-making capacity.

NEW SECTION

WAC 246-918-806 Written agreement for treatment.
Chronic noncancer pain patients should receive all chronic
pain management prescriptions from one physician assistant
and one pharmacy whenever possible. If the patient is at high
risk for medication abuse, or has a history of substance abuse,
or psychiatric comorbidities, the prescribing physician assis-
tant shall use a written agreement for treatment with the
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patient outlining patient responsibilities. This written agree-
ment for treatment shall include:

(1) The patient's agreement to provide biological sam-
ples for urine/serum medical level screening when requested
by the physician assistant;

(2) The patient's agreement to take medications at the
dose and frequency prescribed with a specific protocol for
lost prescriptions and early refills;

(3) Reasons for which drug therapy may be discontinued
(e.g., violation of agreement);

(4) The requirement that all chronic pain management
prescriptions are provided by a single prescriber and dis-
pensed by a single pharmacy;

(5) The patient's agreement to not abuse alcohol or use
other medically unauthorized substances;

(6) A written authorization for:

(a) The physician assistant to release the agreement for
treatment to local emergency departments, urgent care facili-
ties, and pharmacies; and

(b) Other practitioners to report violations of the agree-
ment back to the physician assistant;

(7) A written authorization that the physician assistant
may notify the proper authorities if he or she has reason to
believe the patient has engaged in illegal activity;

(8) Acknowledgment that a violation of the agreement
may result in a tapering or discontinuation of the prescrip-
tion;

(9) Acknowledgment that it is the patient's responsibility
to safeguard all medications and keep them in a secure loca-
tion; and

(10) Acknowledgment that if the patient violates the
terms of the agreement, the violation and the physician assis-
tant's response to the violation will be documented, as well as
the rationale for changes in the treatment plan.

NEW SECTION

WAC 246-918-807 Periodic review. The physician
assistant shall periodically review the course of treatment for
chronic noncancer pain, the patient's state of health, and any
new information about the etiology of the pain. Generally,
periodic reviews shall take place at least every six months.
However, for treatment of stable patients with chronic non-
cancer pain involving nonescalating daily dosages of 40 mil-
ligrams of a morphine equivalent dose (MED) or less, peri-
odic reviews shall take place at least annually.

(1) During the periodic review, the physician assistant
shall determine:

(a) Patient's compliance with any medication treatment
plan;

(b) If pain, function, or quality of life have improved or
diminished using objective evidence, considering any avail-
able information from family members or other caregivers;
and

(c) If continuation or modification of medications for
pain management treatment is necessary based on the physi-
cian assistant's evaluation of progress towards treatment
objectives.

(2) The physician assistant shall assess the appropriate-
ness of continued use of the current treatment plan if the
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patient's progress or compliance with current treatment plan
is unsatisfactory. The physician assistant shall consider
tapering, changing, or discontinuing treatment when:

(a) Function or pain does not improve after a trial period;

(b) There is evidence of significant adverse effects;

(c) Other treatment modalities are indicated; or

(d) There is evidence of misuse, addiction, or diversion.

(3) The physician assistant should periodically review
information from any available prescription monitoring pro-
gram or emergency department-based information exchange.

(4) The physician assistant should periodically review
any relevant information from a pharmacist provided to the
physician assistant.

NEW SECTION

WAC 246-918-808 Long-acting opioids, including
methadone. Long-acting opioids, including methadone,
should only be prescribed by a physician assistant who is
familiar with its risks and use, and who is prepared to conduct
the necessary careful monitoring. Special attention should be
given to patients who are initiating such treatment. A physi-
cian assistant prescribing long-acting opioids or methadone
should have a one-time completion of at least four continuing
education hours relating to this topic.

NEW SECTION

WAC 246-918-809 Episodic care. (1) When evaluating
patients for episodic care, such as emergency or urgent care,
the physician assistant should review any available prescrip-
tion monitoring program, emergency department-based
information exchange, or other tracking system.

(2) Episodic care practitioners should avoid providing
opioids for chronic pain management. However, if opioids
are provided, the physician assistant should limit the use of
opioids for a chronic noncancer pain patient to the minimum
amount necessary to control the pain until the patient can
receive care from a primary care practitioner.

(3) Prescriptions for opioids written by an episodic care
practitioner shall include indications for use or the Interna-
tional Classification of Diseases (ICD) code and shall be
written to require photo identification of the person picking
up the prescription in order to fill.

(4) If a patient has signed a written agreement for treat-
ment and has provided a written authorization to release the
agreement under WAC 246-918-806(6) to episodic care prac-
titioners, then the episodic care practitioner should report
known violations of the agreement back to the patient's treat-
ment practitioner who provided the agreement for treatment.

NEW SECTION

WAC 246-918-810 Consultation. (1) Consultation.
The physician assistant shall consider referring the patient for
additional evaluation and treatment as needed to achieve
treatment objectives. Special attention should be given to
those chronic noncancer pain patients who are under eighteen
years of age, or who are at risk for medication misuse, abuse,
or diversion. The management of pain in patients with a his-
tory of substance abuse or with comorbid psychiatric disor-
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ders may require extra care, monitoring, documentation, and
consultation with, or referral to, an expert in the management
of such patients.

(2) Mandatory consultation at 120 milligrams morphine
equivalent dose (MED). In the event a practitioner prescribes
a dosage amount that meets or exceeds the consultation
threshold of 120 milligrams MED per day, a consultation
with a pain management specialist is required, unless the con-
sultation is exempted under WAC 246-918-811 or 246-918-
812.

(a) The mandatory consultation shall consist of at least
one of the following:

(i) An office visit with the patient and the pain manage-
ment specialist;

(i1) A telephone consultation between the pain manage-
ment specialist and the physician assistant;

(iii) An electronic consultation between the pain man-
agement specialist and the physician assistant; or

(iv) An audio-visual evaluation conducted by the pain
management specialist remotely, where the patient is present
with either the physician assistant or a licensed health care
practitioner designated by the physician assistant or the pain
management specialist.

(b) A physician assistant shall document each mandatory
consultation with the pain management specialist. Any writ-
ten record of the consultation by the pain management spe-
cialist shall be maintained as a patient record by the special-
ist. If the specialist provides a written record of the consulta-
tion to the physician assistant, the physician assistant shall
maintain it as part of the patient record.

(3) Nothing in this chapter shall limit any person's ability
to contractually require a consultation with a pain manage-
ment specialist at any time. For the purposes of this section,
"person" means an individual, a trust or estate, a firm, a part-
nership, a corporation (including associations, joint stock
companies, and insurance companies), the state, or a political
subdivision or instrumentality of the state, including a munic-
ipal corporation or a hospital district.

NEW SECTION

WAC 246-918-811 Exigent and special circum-
stances under which the 120 milligrams MED may be
exceeded without consultation with a pain management
specialist. A physician assistant is not required to consult
with a pain management specialist when he or she has docu-
mented adherence to all standards of practice as defined in
this chapter and when any one or more of the following con-
ditions apply:

(1) The patient is following a tapering schedule;

(2) The patient requires treatment for acute pain which
may or may not include hospitalization, requiring a tempo-
rary escalation in opioid dosage, with expected return to or
below their baseline dosage level,

(3) The physician assistant documents reasonable
attempts to obtain a consultation with a pain management
specialist and the circumstances justifying prescribing above
120 milligrams MED per day without first obtaining a con-
sultation; or
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(4) The physician assistant documents that the patient's
pain and function is stable and that the patient is on a nones-
calating dosage of opioids.

NEW SECTION

WAC 246-918-812 Physician assistant exempt from
consultation requirement. The physician assistant is
exempt from the consultation requirement in WAC 246-918-
810 if one or more of the following qualifications are met:

(1) The sponsoring physician is a pain management spe-
cialist under WAC 246-918-813;

(2) The sponsoring physician and the physician assistant
have successfully completed, within the last two years, a
minimum of twelve continuing education hours on chronic
pain management approved by the profession's continuing
education accrediting organization, with at least two of these
hours dedicated to long-acting opioids, to include metha-
done; or

(3) The physician assistant is a pain management practi-
tioner working in a multidisciplinary chronic pain treatment
center, or a multidisciplinary academic research facility.

NEW SECTION

WAC 246-918-813 Pain management specialist. A
pain management specialist shall meet one or more of the fol-
lowing qualifications:

(1) If a physician or osteopathic physician:

(a) Board certified or board eligible by an American
Board of Medical Specialties-approved board (ABMS) or by
the American Osteopathic Association (AOA) in physical
medicine and rehabilitation, rehabilitation medicine, neurol-
ogy, theumatology, or anesthesiology; or

(b) Has a subspecialty certificate in pain medicine by an
ABMS-approved board; or

(c) Has a certification of added qualification in pain
management by the AOA; or

(d) A minimum of three years of clinical experience in a
chronic pain management care setting; and

(1) Credentialed in pain management by an entity
approved by the medical quality assurance commission for
allopathic physicians or the board of osteopathic medicine
and surgery for osteopathic physicians; and

(i1) Successful completion of a minimum of at least eigh-
teen continuing education hours in pain management during
the past two years; and

(iii) At least thirty percent of the physician's current
practice is the direct provision of pain management care.

(2) If a dentist: Board certified or board eligible in oral
medicine or orofacial pain by the American Board of Oral
Medicine or the American Board of Orofacial Pain.

(3) If an advanced registered nurse practitioner (ARNP):

(a) A minimum of three years of clinical experience in a
chronic pain management care setting;

(b) Credentialed in pain management by a Nursing Care
Quality Assurance Commission-approved national profes-
sional association, pain association, or other credentialing
entity;
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(¢) Successful completion of a minimum of at least eigh-
teen continuing education hours in pain management during
the past two years; and

(d) At least thirty percent of the ARNP's current practice
is the direct provision of pain management care.

(4) If a podiatric physician:

(a) A minimum of three years of clinical experience in a
chronic pain management care setting;

(b) Credentialed in pain management by a Podiatric
Medical Board-approved national professional association,
pain association, or other credentialing entity; and

(¢) Successful completion of a minimum of at least eigh-
teen hours of continuing education in pain management dur-
ing the past two years, and at least thirty percent of the podi-
atric physician's current practice is the direct provision of
pain management care; or

(d) Board certified or board eligible in a specialty that
includes a focus on pain management by the American Board
of Podiatric Surgery, the American Board of Podiatric Ortho-
pedics and Primary Podiatric Medicine, or other accredited
certifying board as approved by the Washington state podiat-
ric medical board.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-919-800
WAC 246-919-810

Purpose.

What specific guidance
should a practitioner follow?

WAC 246-919-820 What knowledge should a
practitioner possess to treat

pain patients?

WAC 246-919-830 How will the commission
evaluate prescribing for

pain?

NEW SECTION

WAC 246-919-850 Pain management—Intent. These
rules govern the use of opioids in the treatment of patients for
chronic noncancer pain.

NEW SECTION

WAC 246-919-851 Exclusions. The rules adopted
under this section do not apply:

(1) To the provision of palliative, hospice, or other end-
of-life care; or

(2) To the management of acute pain caused by an injury
or surgical procedure.

NEW SECTION

WAC 246-919-852 Definitions. The definitions in this
section apply throughout the section unless the context
clearly requires otherwise.

[7]
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(1) "Acute pain" means the normal, predicted physiolog-
ical response to a noxious chemical, thermal, or mechanical
stimulus and typically is associated with invasive procedures,
trauma, and disease. It is generally time-limited, often less
than three months in duration, and usually less than six
months.

(2) "Addiction" means a primary, chronic, neurobiologic
disease with genetic, psychosocial, and environmental fac-
tors influencing its development and manifestations. It is
characterized by behaviors that include:

(a) Impaired control over drug use;

(b) Craving;

(c) Compulsive use; or

(d) Continued use despite harm.

(3) "Chronic noncancer pain" means a state in which
noncancer pain persists beyond the usual course of an acute
disease or healing of an injury, or that may or may not be
associated with an acute or chronic pathologic process that
causes continuous or intermittent pain over months or years.

(4) "Comorbidity" means a preexisting or coexisting
physical or psychiatric disease or condition.

(5) "Hospice" means a model of care that focuses on
relieving symptoms and supporting patients with a life expec-
tancy of six months or less. Hospice involves an interdisci-
plinary approach to provide health care, pain management,
and emotional and spiritual support. The emphasis is on
comfort, quality of life and patient and family support. Hos-
pice can be provided in the patient's home as well as free-
standing hospice facilities, hospitals, nursing homes, or other
long-term care facilities.

(6) "Palliative" means care that improves the quality of
life of patients and their families facing life-threatening ill-
ness. With palliative care particular attention is given to the
prevention, assessment, and treatment of pain and other
symptoms, and to the provision of psychological, spiritual,
and emotional support.

(7) "Physical dependence" means a physiologic state of
adaptation to a specific psychoactive substance characterized
by the emergence of a withdrawal syndrome during absti-
nence that may be relieved in total or in part by readministra-
tion of the substance.

(8) "Psychological dependence" means a subjective
sense of need for a specific substance, either for its positive
effects or to avoid negative effects associated with its absti-
nence.

(9) "Tolerance" means a physiological state resulting
from regular use of a drug in which an increased dosage is
needed to produce a specific effect, or a reduced effect is
observed with a constant dose over time. Tolerance may or
may not be evident during opioid treatment and does not
equate with addiction.

NEW SECTION

WAC 246-919-853 Patient evaluation. The physician
shall obtain, evaluate, and document the patient's health his-
tory and physical examination in the health record prior to
treating for chronic noncancer pain.

(1) The patient's health history shall include:

(a) Current and past treatments for pain;

Proposed
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(b) Comorbidities; and

(c) Any substance abuse.

(2) The patient's health history should include:

(a) A review of any available prescription monitoring
program or emergency department-based information
exchange; and

(b) Any relevant information from a pharmacist pro-
vided to a physician.

(3) The initial patient evaluation shall include:

(a) Physical examination;

(b) The nature and intensity of the pain;

(c) The effect of the pain on physical and psychological
function;

(d) Medications including indication(s), date, type, dos-
age, and quantity prescribed,;

(e) A risk screening of the patient for potential comor-
bidities and risk factors using an appropriate screening tool.
The screening should address:

(i) History of addiction;

(i1) Abuse or aberrant behavior regarding opioid use;

(iii) Psychiatric conditions;

(iv) Regular concomitant use of benzodiazepines, alco-
hol, or other central nervous system medications;

(v) Poorly controlled depression or anxiety;

(vi) Evidence or risk of significant adverse events,
including falls or fractures;

(vii) Receipt of opioids from more than one prescribing
practitioner or practitioner group;

(viii) Repeated visits to emergency departments seeking
opioids;

(ix) History of sleep apnea or other respiratory risk fac-
tors;

(x) Possible or current pregnancy; and

(xi) History of allergies or intolerances.

(4) The initial patient evaluation should include:

(a) Any available diagnostic, therapeutic, and laboratory
results; and

(b) Any available consultations.

(5) The health record shall be maintained in an accessi-
ble manner, readily available for review, and should include:

(a) The diagnosis, treatment plan, and objectives;

(b) Documentation of the presence of one or more recog-
nized indications for the use of pain medication;

(c) Documentation of any medication prescribed;

(d) Results of periodic reviews;

(e) Any written agreements for treatment between the
patient and the physician; and

(f) The physician's instructions to the patient.

NEW SECTION

WAC 246-919-854 Treatment plan. (1) The written
treatment plan shall state the objectives that will be used to
determine treatment success and shall include, at a minimum:

(a) Any change in pain relief;

(b) Any change in physical and psychosocial function;
and

(c) Additional diagnostic evaluations or other planned
treatments.

Proposed
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(2) After treatment begins the physician should adjust
drug therapy to the individual health needs of the patient.
The physician shall include indications for medication use on
the prescription and require photo identification of the person
picking up the prescription in order to fill. The physician
shall advise the patient that it is the patient's responsibility to
safeguard all medications and keep them in a secure location.

(3) Other treatment modalities or a rehabilitation pro-
gram may be necessary depending on the etiology of the pain
and the extent to which the pain is associated with physical
and psychosocial impairment.

NEW SECTION

WAC 246-919-855 Informed consent. The physician
shall discuss the risks and benefits of treatment options with
the patient, persons designated by the patient, or with the
patient's surrogate or guardian if the patient is without health
care decision-making capacity.

NEW SECTION

WAC 246-919-856 Written agreement for treatment.
Chronic noncancer pain patients should receive all chronic
pain management prescriptions from one physician and one
pharmacy whenever possible. If the patient is at high risk for
medication abuse, or has a history of substance abuse, or psy-
chiatric comorbidities, the prescribing physician shall use a
written agreement for treatment with the patient outlining
patient responsibilities. This written agreement for treatment
shall include:

(1) The patient's agreement to provide biological sam-
ples for urine/serum medical level screening when requested
by the physician;

(2) The patient's agreement to take medications at the
dose and frequency prescribed with a specific protocol for
lost prescriptions and early refills;

(3) Reasons for which drug therapy may be discontinued
(e.g., violation of agreement);

(4) The requirement that all chronic pain management
prescriptions are provided by a single prescriber and dis-
pensed by a single pharmacy;

(5) The patient's agreement to not abuse alcohol or use
other medically unauthorized substances;

(6) A written authorization for:

(a) The physician to release the agreement for treatment
to local emergency departments, urgent care facilities, and
pharmacies; and

(b) Other practitioners to report violations of the agree-
ment back to the physician;

(7) A written authorization that the physician may notify
the proper authorities if he or she has reason to believe the
patient has engaged in illegal activity;

(8) Acknowledgment that a violation of the agreement
may result in a tapering or discontinuation of the prescrip-
tion;

(9) Acknowledgment that it is the patient's responsibility
to safeguard all medications and keep them in a secure loca-
tion; and

(10) Acknowledgment that if the patient violates the
terms of the agreement, the violation and the physician's
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response to the violation will be documented, as well as the
rationale for changes in the treatment plan.

NEW SECTION

WAC 246-919-857 Periodic review. The physician
shall periodically review the course of treatment for chronic
noncancer pain, the patient's state of health, and any new
information about the etiology of the pain. Generally, peri-
odic reviews shall take place at least every six months. How-
ever, for treatment of stable patients with chronic noncancer
pain involving nonescalating daily dosages of 40 milligrams
of a morphine equivalent dose (MED) or less, periodic
reviews shall take place at least annually.

(1) During the periodic review, the physician shall deter-
mine:

(a) Patient's compliance with any medication treatment
plan;

(b) If pain, function, or quality of life have improved or
diminished using objective evidence, considering any avail-
able information from family members or other caregivers;
and

(c) If continuation or modification of medications for
pain management treatment is necessary based on the physi-
cian's evaluation of progress towards treatment objectives.

(2) The physician shall assess the appropriateness of
continued use of the current treatment plan if the patient's
progress or compliance with current treatment plan is unsat-
isfactory. The physician shall consider tapering, changing, or
discontinuing treatment when:

(a) Function or pain does not improve after a trial period;

(b) There is evidence of significant adverse effects;

(c) Other treatment modalities are indicated; or

(d) There is evidence of misuse, addiction, or diversion.

(3) The physician should periodically review informa-
tion from any available prescription monitoring program or
emergency department-based information exchange.

(4) The physician should periodically review any rele-
vant information from a pharmacist provided to the physi-
cian.

NEW SECTION

WAC 246-919-858 Long-acting opioids, including
methadone. Long-acting opioids, including methadone,
should only be prescribed by a physician who is familiar with
its risks and use, and who is prepared to conduct the neces-
sary careful monitoring. Special attention should be given to
patients who are initiating such treatment. The physician pre-
scribing long-acting opioids or methadone should have a one-
time completion of at least four hours of continuing educa-
tion relating to this topic.

NEW SECTION

WAC 246-919-859 Episodic care. (1) When evaluating
patients for episodic care, such as emergency or urgent care,
the physician should review any available prescription moni-
toring program, emergency department-based information
exchange, or other tracking system.

[91
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(2) Episodic care practitioners should avoid providing
opioids for chronic pain management. However, if opioids
are provided, the physician should limit the use of opioids for
a chronic noncancer pain patient to the minimum amount
necessary to control the pain until the patient can receive care
from a primary care practitioner.

(3) Prescriptions for opioids written by an episodic care
practitioner shall include indications for use or the Interna-
tional Classification of Diseases (ICD) code and shall be
written to require photo identification of the person picking
up the prescription in order to fill.

(4) If a patient has signed a written agreement for treat-
ment and has provided a written authorization to release the
agreement under WAC 246-919-856(6) to episodic care prac-
titioners, then the episodic care practitioner should report
known violations of the agreement back to the patient's treat-
ment practitioner who provided the agreement for treatment.

NEW SECTION

WAC 246-919-860 Consultation. (1) Consultation.
The physician shall consider referring the patient for addi-
tional evaluation and treatment as needed to achieve treat-
ment objectives. Special attention should be given to those
chronic noncancer pain patients who are under eighteen years
of age, or who are at risk for medication misuse, abuse, or
diversion. The management of pain in patients with a history
of substance abuse or with comorbid psychiatric disorders
may require extra care, monitoring, documentation, and con-
sultation with, or referral to, an expert in the management of
such patients.

(2) Mandatory consultation at 120 milligrams morphine
equivalent dose (MED). In the event a physician prescribes a
dosage amount that meets or exceeds the consultation thresh-
old of 120 milligrams MED per day, a consultation with a
pain management specialist is required, unless the consulta-
tion is exempted under WAC 246-919-861 or 246-919-862.

(a) The mandatory consultation shall consist of at least
one of the following:

(i) An office visit with the patient and the pain manage-
ment specialist;

(i1) A telephone consultation between the pain manage-
ment specialist and the physician;

(iii) An electronic consultation between the pain man-
agement specialist and the physician; or

(iv) An audio-visual evaluation conducted by the pain
management specialist remotely, where the patient is present
with either the physician or a licensed health care practitioner
designated by the physician or the pain management special-
1st.

(b) A physician shall document each mandatory consul-
tation with the pain management specialist. Any written
record of the consultation by the pain management specialist
shall be maintained as a patient record by the specialist. Ifthe
specialist provides a written record of the consultation to the
physician, the physician shall maintain it as part of the patient
record.

(3) Nothing in this chapter shall limit any person's ability
to contractually require a consultation with a pain manage-
ment specialist at any time. For the purposes of this section,

Proposed
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"person" means an individual, a trust or estate, a firm, a part-
nership, a corporation (including associations, joint stock
companies, and insurance companies), the state, or a political
subdivision or instrumentality of the state, including a munic-
ipal corporation or a hospital district.

NEW SECTION

WAC 246-919-861 Exigent and special circum-
stances under which the 120 milligrams MED may be
exceeded without consultation with a pain management
specialist. A physician is not required to consult with a pain
management specialist when he or she has documented
adherence to all standards of practice as defined in this chap-
ter and when any one or more of the following conditions
apply:

(1) The patient is following a tapering schedule;

(2) The patient requires treatment for acute pain which
may or may not include hospitalization, requiring a tempo-
rary escalation in opioid dosage, with expected return to or
below their baseline dosage level,

(3) The physician documents reasonable attempts to
obtain a consultation with a pain management specialist and
the circumstances justifying prescribing above 120 milli-
grams MED per day without first obtaining a consultation; or

(4) The physician documents the patient's pain and func-
tion is stable and the patient is on a nonescalating dosage of
opioids.

NEW SECTION

WAC 246-919-862 Physician exempt from consulta-
tion requirement. The physician is exempt from the consul-
tation requirement in WAC 246-919-860 if one or more of
the following qualifications are met:

(1) The physician is a pain management specialist under
WAC 246-919-863;

(2) The physician has successfully completed, within the
last two years, a minimum of twelve continuing education
hours on chronic pain management approved by the profes-
sion's continuing education accrediting organization, with at
least two of these hours dedicated to long acting opioids, to
include methadone; or

(3) The physician is a pain management practitioner
working in a multidisciplinary chronic pain treatment center,
or a multidisciplinary academic research facility; or

(4) The physician has a minimum three years of clinical
experience in a chronic pain management setting, and at least
thirty percent of his or her current practice is the direct provi-
sion of pain management care.

NEW SECTION

WAC 246-919-863 Pain management specialist. A
pain management specialist shall meet one or more of the fol-
lowing qualifications:

(1) If a physician or osteopathic physician:

(a) Board certified or board eligible by an American
Board of Medical Specialties-approved board (ABMS) or by
the American Osteopathic Association (AOA) in physical
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medicine and rehabilitation, rehabilitation medicine, neurol-
ogy, theumatology, or anesthesiology; or

(b) Has a subspecialty certificate in pain medicine by an
ABMS-approved board; or

(c) Has a certification of added qualification in pain
management by the AOA; or

(d) A minimum of three years of clinical experience in a
chronic pain management care setting; and

(1) Credentialed in pain management by an entity
approved by the medical quality assurance commission for
allopathic physicians or the board of osteopathic medicine
and surgery for osteopathic physicians; and

(i1) Successful completion of a minimum of at least eigh-
teen continuing education hours in pain management during
the past two years; and

(iii) At least thirty percent of the physician's current
practice is the direct provision of pain management care.

(2) If a dentist: Board certified or board eligible in oral
medicine or orofacial pain by the American Board of Oral
Medicine or the American Board of Orofacial Pain.

(3) If an advanced registered nurse practitioner (ARNP):

(a) A minimum of three years of clinical experience in a
chronic pain management care setting;

(b) Credentialed in pain management by a Nursing Care
Quality Assurance Commission-approved national profes-
sional association, pain association, or other credentialing
entity;

(c) Successful completion of a minimum of at least eigh-
teen continuing education hours in pain management during
the past two years; and

(d) At least 30 percent of the ARNP's current practice is
the direct provision of pain management care.

(4) If a podiatric physician:

(a) A minimum of three years of clinical experience in a
chronic pain management care setting;

(b) Credentialed in pain management by a Podiatric
Medical Board-approved national professional association,
pain association, or other credentialing entity; and

(c) Successful completion of a minimum of at least eigh-
teen hours of continuing education in pain management dur-
ing the past two years, and at least thirty percent of the podi-
atrist's current practice is the direct provision of pain manage-
ment care; or

(d) Board certified or board eligible in a specialty that
includes a focus on pain management by the American Board
of Podiatric Surgery, the American Board of Podiatric Ortho-
pedics and Primary Podiatric Medicine, or other accredited
certifying board as approved by the Washington state podiat-
ric medical board.
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Original Notice.
Preproposal statement of inquiry was filed as WSR 10-
16-065.
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Title of Rule and Other Identifying Information: The
department of ecology proposes to adopt amendments to the
water quality standards for surface waters of the state of
Washington, chapter 173-201A WAC. The water quality
standards are the basis for protecting and regulating the qual-
ity of surface waters in Washington.

Hearing Location(s): Lacey, Ecology Headquarters
Office, 300 Desmond Drive S.E., Lacey, WA 98503; Spo-
kane - via video conference, Ecology Eastern Regional
Office, 4601 North Monroe Street, Spokane, WA 99205-
1295; Yakima - via video conference, Ecology Central
Regional Office, 15 West Yakima Avenue, Suite 200,
Yakima, WA 98902-3452; and Bellevue - via video confer-
ence, Ecology Northwest Regional Office, 3190 160th Ave-
nue S.E., Bellevue, WA 98008-5452; on March 2, 2011, at
1:30 p.m.

Date of Intended Adoption: April 6,2011.

Submit Written Comments to: Becca Conklin, Depart-
ment of Ecology, Water Quality Program, P.O. Box 47600,
Olympia, WA 98504, e-mail swqs@ecy.wa.gov, fax (360)
407-6426, by March 16, 2011.

Assistance for Persons with Disabilities: Contact Becca
Conklin by February 28, 2010. Persons with hearing loss,
call 711 for Washington relay service. Persons with a speech
disability, call (877) 833-6341.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule proposal is to correct several language errors identi-
fied since ecology adopted the current version of the water
quality standards (chapter 173-201A WAC) in 2006. These
amendments will address portions of the standards containing
typographic errors and narrative text or tables that need more
clarity.

Reasons Supporting Proposal: Adopting these changes
will make the rule more accurate and easier to understand by
correcting and clarifying sections that have caused confusion
for some stakeholders.

Statutory Authority for Adoption: RCW 90.48.035 pro-
vides clear and direct authority for ecology to revise the water
quality standards. Additionally, 40 C.F.R. 131.20 requires
states or tribes (with primacy for Clean Water Act actions) to
periodically review and update the water quality standards.

Statute Being Implemented: RCW 90.48.035.

Rule is necessary because of federal law, 40 C.F.R.
131.20.

Name of Proponent: Department of ecology, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Becca Conklin, Lacey, Washington, (360) 407-6413; Imple-
mentation and Enforcement: Melissa Gildersleeve, Lacey,
Washington, (360) 407-6461.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These proposed rule
changes are exempt from the small business economic impact
statement (SBEIS) because they did not impose additional
costs on businesses. Therefore, costs were determined to be
below the minor cost threshold definition in RCW 18.85.020
(2). RCW 18.85.030 exempts the department from the
requirement to prepare an SBEIS when costs are minor.
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A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Becca Conklin, Department of Ecology, Water
Quality Program, P.O. Box 47600, Olympia, WA 98504,
phone (360) 407-6413, fax (360) 407-6426, e-mail swqs@
ecy.wa.gov.

January 18, 2011
Polly Zehm

Deputy Director

AMENDATORY SECTION (Amending Order 02-14, filed
7/1/03, eftective 8/1/03)

WAC 173-201A-010 Purpose. (1) The purpose of this
chapter is to establish water quality standards for surface
waters of the state of Washington consistent with public
health and public enjoyment of the waters and the propaga-
tion and protection of fish, shellfish, and wildlife, pursuant to
the provisions of chapter 90.48 RCW. All actions must com-
ply with this chapter. As part of this chapter:

(a) All surface waters are protected by numeric and nar-
rative criteria, designated uses, and an antidegradation pol-
icy.

(b) Based on the use designations, numeric and narrative
criteria are assigned to a water body to protect the existing
and designated uses.

(¢c) Where multiple criteria for the same water quality
parameter are assigned to a water body to protect different
uses, the most stringent criteria for each parameter is to be
applied.

(2) Surface waters of the state include lakes, rivers,
ponds, streams, inland waters, saltwaters, wetlands, and all
other surface waters and water courses within the jurisdiction
of the state of Washington.

(3) This chapter will be reviewed periodically by the
department and appropriate revisions will be undertaken.

(4) WAC 173-201A-200 through 173-201A-260 and
173-201A-600 through 173-201A-612 describe the desig-
nated water uses and criteria for the state of Washington.
These criteria were established based on existing and poten-
tial water uses of the surface waters of the state. Consider-
ation was also given to both the natural water quality poten-
tial and its limitations. Compliance with the surface water
quality standards of the state of Washington requires compli-
ance with chapter 173-201A WAC, Water quality standards
for surface waters of the state of Washington, chapter 173-
204 WAC, Sediment management standards, and applicable
federal rules.

AMENDATORY SECTION (Amending Order 02-14, filed
7/1/03, effective 8/1/03)

WAC 173-201A-020 Definitions. The following defi-
nitions are intended to facilitate the use of chapter 173-201A
WAC:

"1-DMax" or "1-day maximum temperature" is the
highest water temperature reached on any given day. This
measure can be obtained using calibrated maximum/mini-
mum thermometers or continuous monitoring probes having
sampling intervals of thirty minutes or less.

Proposed
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"7-DADMax" or "7-day average of the daily maxi-
mum temperatures" is the arithmetic average of seven con-
secutive measures of daily maximum temperatures. The 7-
DADMax for any individual day is calculated by averaging
that day's daily maximum temperature with the daily maxi-
mum temperatures of the three days prior and the three days
after that date.

"Action value" means a total phosphorus (TP) value
established at the upper limit of the trophic states in each
ecoregion (see Table 230(1)). Exceedance of an action value
indicates that a problem is suspected. A lake-specific study
may be needed to confirm if a nutrient problem ((exits))
exists.

"Actions" refers broadly to any human projects or activ-
ities.

""Acute conditions' are changes in the physical, chemi-
cal, or biologic environment which are expected or demon-
strated to result in injury or death to an organism as a result of
short-term exposure to the substance or detrimental environ-
mental condition.

"AKART" is an acronym for "all known, available, and
reasonable methods of prevention, control, and treatment."
AKART shall represent the most current methodology that
can be reasonably required for preventing, controlling, or
abating the pollutants associated with a discharge. The con-
cept of AKART applies to both point and nonpoint sources of
pollution. The term "best management practices," typically
applied to nonpoint source pollution controls is considered a
subset of the AKART requirement.

"Background" means the biological, chemical, and
physical conditions of a water body, outside the area of influ-
ence of the discharge under consideration. Background sam-
pling locations in an enforcement action would be up-gradi-
ent or outside the area of influence of the discharge. If several
discharges to any water body exist, and enforcement action is
being taken for possible violations to the standards, back-
ground sampling would be undertaken immediately up-gradi-
ent from each discharge.

"Best management practices (BMP)' means physical,
structural, and/or managerial practices approved by the
department that, when used singularly or in combination, pre-
vent or reduce pollutant discharges.

"Biological assessment" is an evaluation of the biolog-
ical condition of a water body using surveys of aquatic com-
munity structure and function and other direct measurements
of resident biota in surface waters.

"Bog" means those wetlands that are acidic, peat form-
ing, and whose primary water source is precipitation, with lit-
tle, if any, outflow.

"Carcinogen" means any substance or agent that pro-
duces or tends to produce cancer in humans. For implementa-
tion of this chapter, the term carcinogen will apply to sub-
stances on the United States Environmental Protection
Agency lists of A (known human) and B (probable human)
carcinogens, and any substance which causes a significant
increased incidence of benign or malignant tumors in a sin-
gle, well conducted animal bioassay, consistent with the
weight of evidence approach specified in the United States
Environmental Protection Agency's Guidelines for Carcino-
genic Risk Assessment as set forth in 51 FR 33992 et seq. as
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presently published or as subsequently amended or repub-
lished.

"Chronic conditions" are changes in the physical,
chemical, or biologic environment which are expected or
demonstrated to result in injury or death to an organism as a
result of repeated or constant exposure over an extended
period of time to a substance or detrimental environmental
condition.

"Created wetlands" means those wetlands intention-
ally created from nonwetland sites to produce or replace nat-
ural wetland habitat.

"Critical condition" is when the physical, chemical,
and biological characteristics of the receiving water environ-
ment interact with the effluent to produce the greatest poten-
tial adverse impact on aquatic biota and existing or desig-
nated water uses. For steady-state discharges to riverine sys-
tems the critical condition may be assumed to be equal to the
7Q10 flow event unless determined otherwise by the depart-
ment.

"Damage to the ecosystem' means any demonstrated
or predicted stress to aquatic or terrestrial organisms or com-
munities of organisms which the department reasonably con-
cludes may interfere in the health or survival success or natu-
ral structure of such populations. This stress may be due to,
but is not limited to, alteration in habitat or changes in water
temperature, chemistry, or turbidity, and shall consider the
potential build up of discharge constituents or temporal
increases in habitat alteration which may create such stress in
the long term.

"Department" means the state of Washington depart-
ment of ecology.

"Designated uses" are those uses specified in this chap-
ter for each water body or segment, regardless of whether or
not the uses are currently attained.

"Director" means the director of the state of Washing-
ton department of ecology.

"Drainage ditch" means that portion of a designed and
constructed conveyance system that serves the purpose of
transporting surplus water; this may include natural water
courses or channels incorporated in the system design, but
does not include the area adjacent to the water course or
channel.

"Ecoregions" are defined using EPAs Ecoregions of the
Pacific Northwest Document No. 600/3-86/033 July 1986 by
Omernik and Gallant.

"Enterococci" refers to a subgroup of ((the)) fecal
streptococci that includes S. faecalis, S. faecium, S. gallina-
rum, and S. avium. The enterococci are differentiated from
other streptococci by their ability to grow in 6.5% sodium
chloride, at pH 9.6, and at 10°C and 45°C.

"E. coli" or "Escherichia coli" is an aerobic and facul-
tative gram negative nonspore forming rod shaped bacterium
that can grow at 44.5 degrees Celsius that is ortho-nitrophe-
nyl-B-D-galactopyranoside (ONPG) positive and Methylum-
belliferyl glucuronide (MUG) positive.

"Existing uses" means those uses actually attained in
fresh or marine waters on or after November 28, 1975,
whether or not they are designated uses. Introduced species
that are not native to Washington, and put-and-take fisheries
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comprised of nonself-replicating introduced native species,
do not need to receive full support as an existing use.

"Extraordinary primary contact" means waters pro-
viding extraordinary protection against waterborne disease or
that serve as tributaries to extraordinary quality shellfish har-
vesting areas.

"Fecal coliform'" means that portion of the coliform
group which is present in the intestinal tracts and feces of
warm-blooded animals as detected by the product of acid or
gas from lactose in a suitable culture medium within twenty-
four hours at 44.5 plus or minus 0.2 degrees Celsius.

"Geometric mean' means either the nth root of a prod-
uct of n factors, or the antilogarithm of the arithmetic mean of
the logarithms of the individual sample values.

"Ground water exchange'" means the discharge and
recharge of ground water to a surface water. Discharge is
inflow from an aquifer, seeps or springs that increases the
available supply of surface water. Recharge is outflow down-
gradient to an aquifer or downstream to surface water for
base flow maintenance. Exchange may include ground water
discharge in one season followed by recharge later in the
year.

"Hardness" means a measure of the calcium and mag-
nesium salts present in water. For purposes of this chapter,
hardness is measured in milligrams per liter and expressed as
calcium carbonate (CaCOs).

"Irrigation ditch' means that portion of a designed and
constructed conveyance system that serves the purpose of
transporting irrigation water from its supply source to its
place of use; this may include natural water courses or chan-
nels incorporated in the system design, but does not include
the area adjacent to the water course or channel.

"Lakes" shall be distinguished from riverine systems as
being water bodies, including reservoirs, with a mean deten-
tion time of greater than fifteen days.

"Lake-specific study" means a study intended to quan-
tify existing nutrient concentrations, determine existing char-
acteristic uses for lake class waters, and potential lake uses.
The study determines how to protect these uses and if any
uses are lost or impaired because of nutrients, algae, or
aquatic plants. An appropriate study must recommend a crite-
rion for total phosphorus (TP), total nitrogen (TN) in pg/1, or
other nutrient that impairs characteristic uses by causing
excessive algae blooms or aquatic plant growth.

"Mean detention time" means the time obtained by
dividing a reservoir's mean annual minimum total storage by
the thirty-day ten-year low-flow from the reservoir.

"Migration or translocation" means any natural move-
ment of an organism or community of organisms from one
locality to another locality.

"Mixing zone'" means that portion of a water body adja-
cent to an effluent outfall where mixing results in the dilution
of the effluent with the receiving water. Water quality criteria
may be exceeded in a mixing zone as conditioned and pro-
vided for in WAC 173-201A-400.

"Natural conditions" or "natural background levels"
means surface water quality that was present before any
human-caused pollution. When estimating natural conditions
in the headwaters of a disturbed watershed it may be neces-
sary to use the less disturbed conditions of a neighboring or
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similar watershed as a reference condition. (See also WAC
173-201A-260(1).)

"New or expanded actions" mean human actions that
occur or are regulated for the first time, or human actions
expanded such that they result in an increase in pollution,
after July 1, 2003, for the purpose of applying this chapter
only.

"Nonpoint source" means pollution that enters any
waters of the state from any dispersed land-based or water-
based activities((5)) including, but not limited to, atmospheric
deposition((;)). surface water runoff from agricultural lands,
urban areas, or forest lands((5)): subsurface or underground
sources((5)); or discharges from boats or marine vessels not
otherwise regulated under the National Pollutant Discharge
Elimination System program.

"Permit" means a document issued pursuant to chapter
90.48 RCW specifying the waste treatment and control
requirements and waste discharge conditions.

"pH" means the negative logarithm of the hydrogen ion
concentration.

"Pollution" means such contamination, or other altera-
tion of the physical, chemical, or biological properties, of any
waters of the state, including change in temperature, taste,
color, turbidity, or odor of the waters, or such discharge of
any liquid, gaseous, solid, radioactive, or other substance into
any waters of the state as will or is likely to create a nuisance
or render such waters harmful, detrimental, or injurious to the
public health, safety, or welfare, or to domestic, commercial,
industrial, agricultural, recreational, or other legitimate bene-
ficial uses, or to livestock, wild animals, birds, fish, or other
aquatic life.

"Primary contact recreation' means activities where a
person would have direct contact with water to the point of
complete submergence including, but not limited to, skin div-
ing, swimming, and water skiing.

"Secondary contact recreation'" means activities
where a person's water contact would be limited (e.g., wading
or fishing) to the extent that bacterial infections of eyes, ears,
respiratory or digestive systems, or urogenital areas would
normally be avoided.

"Shoreline stabilization" means the anchoring of soil
at the water's edge, or in shallow water, by fibrous plant root
complexes; this may include long-term accretion of sediment
or peat, along with shoreline progradation in such areas.

"Storm water' means that portion of precipitation that
does not naturally percolate into the ground or evaporate, but
flows via overland flow, interflow, pipes, and other features
of a storm water drainage system into a defined surface water
body, or a constructed infiltration facility.

"Storm water attenuation' means the process by
which peak flows from precipitation are reduced and runoff
velocities are slowed as a result of passing through a surface
water body.

"Surface waters of the state" includes lakes, rivers,
ponds, streams, inland waters, saltwaters, wetlands and all
other surface waters and water courses within the jurisdiction
of the state of Washington.

"Temperature' means water temperature expressed in
degrees Celsius (°C).
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"Treatment wetlands" means those wetlands inten-
tionally constructed on nonwetland sites and managed for the
primary purpose of wastewater or storm water treatment.
Treatment wetlands are considered part of a collection and
treatment system, and generally are not subject to the criteria
of this chapter.

"Trophic state" means a classification of the productiv-
ity of a lake ecosystem. Lake productivity depends on the
amount of biologically available nutrients in water and sedi-
ments and may be based on total phosphorus (TP). Secchi
depth and chlorophyll-a measurements may be used to
improve the trophic state classification of a lake. Trophic
states used in this rule include, from least to most nutrient
rich, ultra-oligotrophic, oligotrophic, lower mesotrophic,
upper mesotrophic, and eutrophic.

"Turbidity" means the clarity of water expressed as
nephelometric turbidity units (NTU) and measured with a
calibrated turbidimeter.

"Upwelling" means the natural process along Washing-
ton's Pacific Coast where the summer prevailing northerly
winds produce a seaward transport of surface water. Cold,
deeper more saline waters rich in nutrients and low in dis-
solved oxygen, rise to replace the surface water. The cold
oxygen deficient water enters Puget Sound and other coastal
estuaries at depth where it displaces the existing deep water
and eventually rises to replace the surface water. Such sur-
face water replacement results in an overall increase in salin-
ity and nutrients accompanied by a depression in dissolved
oxygen. Localized upwelling of the deeper water of Puget
Sound can occur year-round under influence of tidal currents,
winds, and geomorphic features.

"USEPA" means the United States Environmental Pro-
tection Agency.

"Wetlands" means areas that are inundated or saturated
by surface water or ground water at a frequency and duration
sufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted for life
in saturated soil conditions. Wetlands generally include
swamps, marshes, bogs, and similar areas. Wetlands do not
include those artificial wetlands intentionally created from
nonwetland sites, including, but not limited to, irrigation and
drainage ditches, grass-lined swales, canals, detention facili-
ties, wastewater treatment facilities, farm ponds, and land-
scape amenities, or those wetlands created after July 1, 1990,
that were unintentionally created as a result of the construc-
tion of a road, street, or highway. Wetlands may include
those artificial wetlands intentionally created from nonwet-
land areas to mitigate the conversion of wetlands. (Water
bodies not included in the definition of wetlands as well as
those mentioned in the definition are still waters of the state.)

"Wildlife habitat" means waters of the state used by, or
that directly or indirectly provide food support to, fish, other
aquatic life, and wildlife for any life history stage or activity.

AMENDATORY SECTION (Amending Order 06-04, filed
11/20/06, effective 12/21/06)

WAC 173-201A-200 Fresh water designated uses
and criteria. The following uses are designated for protec-
tion in fresh surface waters of the state. Use designations for
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water bodies are listed in WAC 173-201A-600 and 173-
201A-602.

(1) Aquatic life uses. Aquatic life uses are designated
based on the presence of, or the intent to provide protection
for, the key uses identified in (a) of this subsection. It is
required that all indigenous fish and nonfish aquatic species
be protected in waters of the state in addition to the key spe-
cies described below.

(a) The categories for aquatic life uses are:

(i) Char spawning and rearing. The key identifying
characteristics of this use are spawning or early juvenile rear-
ing by native char (bull trout and Dolly Varden), or use by
other aquatic species similarly dependent on such cold water.
Other common characteristic aquatic life uses for waters in
this category include summer foraging and migration of
native char; and spawning, rearing, and migration by other
salmonid species.

(i1) Core summer salmonid habitat. The key identify-
ing characteristics of this use are summer (June 15 - Septem-
ber 15) salmonid spawning or emergence, or adult holding;
use as important summer rearing habitat by one or more sal-
monids; or foraging by adult and subadult native char. Other
common characteristic aquatic life uses for waters in this cat-
egory include spawning outside of the summer season, rear-
ing, and migration by salmonids.

(iii) Salmonid spawning, rearing, and migration. The
key identifying characteristic of this use is salmon or trout
spawning and emergence that only occurs outside of the sum-
mer season (September 16 - June 14). Other common charac-
teristic aquatic life uses for waters in this category include
rearing and migration by salmonids.

(iv) Salmonid rearing and migration only. The key
identifying characteristic of this use is use only for rearing or
migration by salmonids (not used for spawning).

(v) Non-anadromous interior redband trout. For the
protection of waters where the only trout species is a non-
anadromous form of self-reproducing interior redband trout
(O. mykis), and other associated aquatic life.

(vi) Indigenous warm water species. For the protec-
tion of waters where the dominant species under natural con-
ditions would be temperature tolerant indigenous nonsalmo-
nid species. Examples include dace, redside shiner, chisel-
mouth, sucker, and northern pikeminnow.

(b) General criteria. General criteria that apply to all
aquatic life fresh water uses are described in WAC 173-
201A-260 (2)(a) and (b), and are for:

(i) Toxic, radioactive, and deleterious materials; and

(i1) Aesthetic values.

(c) Aquatic life temperature criteria. Except where
noted, water temperature is measured by the 7-day average of
the daily maximum temperatures (7-DADMax). Table 200
(1)(c) lists the temperature criteria for each of the aquatic life
use categories.

Table 200 (1)(c)
Aquatic Life Temperature Criteria in Fresh Water

Category Highest 7-DADMax
((Char-Spawning 9°C(482°F)))
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Category Highest 7-DADMax

12°C (53.6°F)

Char Spawning and Rearing®

((Salmenand Treut-Spawning 13°€(554°R)))
Core Summer Salmonid Habi- 16°C (60.8°F)
tat®

Salmonid Spawning, Rearing,
and Migration*

17.5°C (63.5°F)

Salmonid Rearing and Migration 17.5°C (63.5°F)

Only

Non-anadromous Interior Red- 18°C (64.4°F)
band Trout

Indigenous Warm Water Species 20°C (68°F)

*

Note: Some streams have a more stringent temperature criterion that
is applied seasonally to further protect salmonid spawning and egg
incubation. See (c)(B)(iv) of this subsection.

(i) When a water body's temperature is warmer than the
criteria in Table 200 (1)(c) (or within 0.3°C (0.54°F) of the
criteria) and that condition is due to natural conditions, then
human actions considered cumulatively may not cause the 7-
DADMax temperature of that water body to increase more
than 0.3°C (0.54°F).

(ii)) When the background condition of the water is
cooler than the criteria in Table 200 (1)(c), the allowable rate
of warming up to, but not exceeding, the numeric criteria
from human actions is restricted as follows:

(A) Incremental temperature increases resulting from
individual point source activities must not, at any time,
exceed 28/(T+7) as measured at the edge of a mixing zone
boundary (where "T" represents the background temperature
as measured at a point or points unaffected by the discharge
and representative of the highest ambient water temperature
in the vicinity of the discharge); and

(B) Incremental temperature increases resulting from the
combined effect of all nonpoint source activities in the water
body must not, at any time, exceed 2.8°C (5.04°F).

(iii) Temperatures are not to exceed the criteria at a prob-
ability frequency of more than once every ten years on aver-
age.

(iv) Spawning and incubation protection. The depart-
ment has identified waterbodies, or portions thereof, which
require special protection for spawning and incubation in
ecology publication 06-10-038 (also available on ecology's
web site at www.ecy.wa.gov). This publication indicates
where and when the following criteria are to be applied to
protect the reproduction of native char, salmon, and trout:

* Maximum 7-DADMax temperatures of 9°C (48.2°F) at
the initiation of spawning and at fry emergence for char; and

* Maximum 7-DADMax temperatures of 13°C (55.4°F)
at the initiation of spawning for salmon and at fry emergence
for salmon and trout.

The two criteria above are protective of incubation as
long as human actions do not significantly disrupt the normal
patterns of fall cooling and spring warming that provide sig-
nificantly colder temperatures over the majority of the incu-
bation period.

[15]
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(v) For lakes, human actions considered cumulatively
may not increase the 7-DADMax temperature more than
0.3°C (0.54°F) above natural conditions.

(vi) Temperature measurements should be taken to rep-
resent the dominant aquatic habitat of the monitoring site.
This typically means samples should:

(A) Be taken from well mixed portions of rivers and
streams; and

(B) Not be taken from shallow stagnant backwater areas,
within isolated thermal refuges, at the surface, or at the
water's edge.

(vii) The department will incorporate the following
guidelines on preventing acute lethality and barriers to migra-
tion of salmonids into determinations of compliance with the
narrative requirements for use protection established in this
chapter (e.g., WAC 173-201A-310(1), 173-201A-400(4),
and 173-201A-410 (1)(c)). The following site-level consider-
ations do not, however, override the temperature criteria
established for waters in subsection (1)(c) of this section or
WAC 173-201A-600 through 173-201A-602:

(A) Moderately acclimated (16-20°C, or 60.8-68°F)
adult and juvenile salmonids will generally be protected from
acute lethality by discrete human actions maintaining the 7-
DADMax temperature at or below 22°C (71.6°F) and the 1-
day maximum (1-DMax) temperature at or below 23°C
(73.4°F).

(B) Lethality to developing fish embryos can be
expected to occur at a 1-DMax temperature greater than
17.5°C (63.5°F).

(C) To protect aquatic organisms, discharge plume tem-
peratures must be maintained such that fish could not be
entrained (based on plume time of travel) for more than two
seconds at temperatures above 33°C (91.4°F) to avoid creat-
ing areas that will cause near instantaneous lethality.

(D) Barriers to adult salmonid migration are assumed to
exist any time the 1-DMax temperature is greater than 22°C
(71.6°F) and the adjacent downstream water temperatures are
3°C (5.4°F) or more cooler.

(viii) Nothing in this chapter shall be interpreted to pro-
hibit the establishment of effluent limitations for the control
of the thermal component of any discharge in accordance
with 33 U.S.C. 1326 (commonly known as section 316 of the
Clean Water Act).

(d) Aquatic life dissolved oxygen (D.O.) criteria. The
D.O. criteria are measured in milligrams per liter (mg/L).
Table 200 (1)(d) lists the 1-day minimum D.O. for each of the
aquatic life use categories.

Table 200 (1)(d)
Aquatic Life Dissolved Oxygen Criteria in Fresh Water

Lowest 1-Day
Category Minimum
Char Spawning and Rearing 9.5 mg/L
Core Summer Salmonid Habitat 9.5 mg/L
Salmonid Spawning, Rearing, 8.0 mg/L
and Migration
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Lowest 1-Day
Category Minimum
Salmonid Rearing and Migration 6.5 mg/L
Only
Non-anadromous Interior Red- 8.0 mg/L
band Trout
Indigenous Warm Water Species 6.5 mg/L

(i) When a water body's D.O. is lower than the criteria in
Table 200 (1)(d) (or within 0.2 mg/L of the criteria) and that
condition is due to natural conditions, then human actions
considered cumulatively may not cause the D.O. of that water
body to decrease more than 0.2 mg/L.

(i1) For lakes, human actions considered cumulatively
may not decrease the dissolved oxygen concentration more
than 0.2 mg/L below natural conditions.

(iii) Concentrations of D.O. are not to fall below the cri-
teria in the table at a probability frequency of more than once
every ten years on average.

(iv) D.O. measurements should be taken to represent the
dominant aquatic habitat of the monitoring site. This typi-
cally means samples should:

(A) Be taken from well mixed portions of rivers and
streams; and

(B) Not be taken from shallow stagnant backwater areas,
within isolated thermal refuges, at the surface, or at the
water's edge.

(e) Aquatic life turbidity criteria. Turbidity is mea-
sured in "nephelometric turbidity units" or "NTUs." Table
200 (1)(e) lists the maximum turbidity criteria for each of the
aquatic life use categories.

Table 200 (1)(e)
Aquatic Life Turbidity Criteria in Fresh Water

NTUs
Turbidity shall not exceed:
* 5 NTU over background

when the background is 50
NTU or less; or

* A 10 percent increase in
turbidity when the back-
ground turbidity is more
than 50 NTU.

Same as above.

Category

Char Spawning and Rearing

Core Summer Salmonid
Habitat

Salmonid Spawning, Rear-
ing, and Migration

Same as above.

Salmonid Rearing and
Migration Only

Turbidity shall not exceed:
* 10 NTU over background
when the background is 50
NTU or less; or

* A 20 percent increase in
turbidity when the back-
ground turbidity is more
than 50 NTU.

Proposed
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NTUs

Turbidity shall not exceed:
* 5 NTU over background

when the background is 50
NTU or less; or

* A 10 percent increase in
turbidity when the back-
ground turbidity is more
than 50 NTU.

Turbidity shall not exceed:
* 10 NTU over background
when the background is 50
NTU or less; or

* A 20 percent increase in
turbidity when the back-
ground turbidity is more
than 50 NTU.

Category

Non-anadromous Interior
Redband Trout

Indigenous Warm Water
Species

(i) The turbidity criteria established under WAC 173-
201A-200 (1)(e) shall be modified, without specific written
authorization from the department, to allow a temporary area
of mixing during and immediately after necessary in-water
construction activities that result in the disturbance of in-
place sediments. This temporary area of mixing is subject to
the constraints of WAC 173-201A-400 (4) and (6) and can
occur only after the activity has received all other necessary
local and state permits and approvals, and after the imple-
mentation of appropriate best management practices to avoid
or minimize disturbance of in-place sediments and exceed-
ances of the turbidity criteria. A temporary area of mixing
shall be as follows:

(A) For waters up to 10 cfs flow at the time of construc-
tion, the point of compliance shall be one hundred feet down-
stream from the activity causing the turbidity exceedance.

(B) For waters above 10 cfs up to 100 cfs flow at the time
of construction, the point of compliance shall be two hundred
feet downstream of the activity causing the turbidity exceed-
ance.

(C) For waters above 100 cfs flow at the time of con-
struction, the point of compliance shall be three hundred feet
downstream of the activity causing the turbidity exceedance.

(D) For projects working within or along lakes, ponds,
wetlands, ((estaartes;marine-waters)) or other nonflowing
waters, the point of compliance shall be at a radius of one
hundred fifty feet from the activity causing the turbidity
exceedance.

(f) Aquatic life total dissolved gas (TDG) criteria.
TDG is measured in percent saturation. Table 200 (1)(f) lists
the maximum TDG criteria for each of the aquatic life use
categories.
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Table 200 (1)(f)
Aquatic Life Total Dissolved Gas Criteria in Fresh Water

Category Percent Saturation

Char Spawning and Rearing

Total dissolved gas shall not
exceed 110 percent of satu-
ration at any point of sample
collection.

Core Summer Salmonid Same as above.

Habitat
Salmonid Spawning, Rear-
ing, and Migration

Same as above.

Salmonid Rearing and Same as above.

Migration Only

Non-anadromous Interior Same as above.
Redband Trout

Indigenous Warm Water Same as above.
Species

(1) The water quality criteria established in this chapter
for TDG shall not apply when the stream flow exceeds the
seven-day, ten-year frequency flood.

(i1) The TDG criteria may be adjusted to aid fish passage
over hydroelectric dams when consistent with a department
approved gas abatement plan. This plan must be accompa-
nied by fisheries management and physical and biological
monitoring plans. The elevated TDG levels are intended to
allow increased fish passage without causing more harm to
fish populations than caused by turbine fish passage. The fol-
lowing special fish passage exemptions for the Snake and
Columbia rivers apply when spilling water at dams is neces-
sary to aid fish passage:

* TDG must not exceed an average of one hundred fif-
teen percent as measured in the forebays of the next down-
stream dams and must not exceed an average of one hundred
twenty percent as measured in the tailraces of each dam
(these averages are measured as an average of the twelve
highest consecutive hourly readings in any one day, relative
to atmospheric pressure); and

* A maximum TDG one hour average of one hundred
twenty-five percent must not be exceeded during spillage for
fish passage.

(g) Aquatic life pH criteria. Measurement of pH is
expressed as the negative logarithm of the hydrogen ion con-
centration. Table 200 (1)(g) lists the pH levels for each of the
aquatic life use categories.

Table 200 (1) (g)
Aquatic Life pH Criteria in Fresh Water

Use Category pH Units

pH shall be within the range
of 6.5 to 8.5, with a human-
caused variation within the
above range of less than 0.2
units.

Char Spawning and Rearing
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Use Category pH Units

pH shall be within the range
of 6.5 to 8.5 with a human-

caused variation within the

above range of less than 0.5

Salmonid Spawning, Rear-
ing, and Migration

units.
Salmonid Rearing and Same as above.
Migration Only
Non-anadromous Interior Same as above.
Redband Trout
Indigenous Warm Water Same as above.
Species

(2) Recreational uses. The recreational uses are
extraordinary primary contact recreation, primary contact
recreation, and secondary contact recreation.

(a) General criteria. General criteria that apply to fresh
water recreational uses are described in WAC 173-201A-260
(2)(a) and (b), and are for:

(i) Toxic, radioactive, and deleterious materials; and

(i) Aesthetic values.

(b) Water contact recreation bacteria criteria. Table
200 (2)(b) lists the bacteria criteria to protect water contact
recreation in fresh waters.

Table 200 (2)(b)
Water Contact Recreation Bacteria Criteria in Fresh
Water

Category Bacteria Indicator

Extraordinary
Primary
Contact
Recreation

Fecal coliform organism levels must not
exceed a geometric mean value of 50
colonies/100 mL, with not more than 10
percent of all samples (or any single
sample when less than ten sample points
exist) obtained for calculating the geo-
metric mean value exceeding 100 colo-
nies/100 mL.

Fecal coliform organism levels must not
exceed a geometric mean value of 100
colonies /100 mL, with not more than 10
percent of all samples (or any single
sample when less than ten sample points
exist) obtained for calculating the geo-
metric mean value exceeding 200 colo-
nies /100 mL.

Fecal coliform organism levels must not
exceed a geometric mean value of 200
colonies/100 mL, with not more than 10
percent of all samples (or any single
sample when less than ten sample points
exist) obtained for calculating the geo-
metric mean value exceeding 400 colo-
nies /100 mL.

Primary
Contact
Recreation

Secondary
Contact
Recreation

Core Summer Salmonid Same as above.

Habitat

[17]

(i) When averaging bacteria sample data for comparison
to the geometric mean criteria, it is preferable to average by

Proposed



WSR 11-03-066

season and include five or more data collection events within
each period. Averaging of data collected beyond a thirty-day
period, or beyond a specific discharge event under investiga-
tion, is not permitted when such averaging would skew the
data set so as to mask noncompliance periods. The period of
averaging should not exceed twelve months, and should have
sample collection dates well distributed throughout the
reporting period.

(i) When determining compliance with the bacteria cri-
teria in or around small sensitive areas, such as swimming
beaches, it is recommended that multiple samples are taken
throughout the area during each visit. Such multiple samples
should be arithmetically averaged together (to reduce con-
cerns with low bias when the data is later used in calculating
a geometric mean) to reduce sample variability and to create
a single representative data point.

(iii) As determined necessary by the department, more
stringent bacteria criteria may be established for rivers and
streams that cause, or significantly contribute to, the decerti-
fication or conditional certification of commercial or recre-
ational shellfish harvest areas, even when the preassigned
bacteria criteria for the river or stream are being met.

(iv) Where information suggests that sample results are
due primarily to sources other than warm-blooded animals
(e.g., wood waste), alternative indicator criteria may be
established on a site-specific basis by the department.

(3) Water supply uses. The water supply uses are
domestic, agricultural, industrial, and stock watering.

General criteria. General criteria that apply to the
water supply uses are described in WAC 173-201A-260
(2)(a) and (b), and are for:

(a) Toxic, radioactive, and deleterious materials; and

(b) Aesthetic values.

(4) Miscellaneous uses. The miscellaneous fresh water
uses are wildlife habitat, harvesting, commerce and naviga-
tion, boating, and aesthetics.

General criteria. General criteria that apply to miscel-
laneous fresh water uses are described in WAC 173-201A-
260 (2)(a) and (b), and are for:

(a) Toxic, radioactive, and deleterious materials; and

(b) Aesthetic values.

AMENDATORY SECTION (Amending Order 06-04, filed
11/20/06, effective 12/21/06)

WAC 173-201A-210 Marine water designated uses
and criteria. The following uses are designated for protec-
tion in marine surface waters of the state of Washington. Use
designations for specific water bodies are listed in WAC 173-
201A-612.

(1) Aquatic life uses. Aquatic life uses are designated
using the following general categories. It is required that all
indigenous fish and nonfish aquatic species be protected in
waters of the state.

(a) The categories for aquatic life uses are:

(1) Extraordinary quality salmonid and other fish
migration, rearing, and spawning; clam, oyster, and mussel
rearing and spawning; crustaceans and other shellfish (crabs,
shrimp, crayfish, scallops, etc.) rearing and spawning.
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(i1) Excellent quality salmonid and other fish migration,
rearing, and spawning; clam, oyster, and mussel rearing and
spawning; crustaceans and other shellfish (crabs, shrimp,
crayfish, scallops, etc.) rearing and spawning.

(iii) Good quality salmonid migration and rearing; other
fish migration, rearing, and spawning; clam, oyster, and mus-
sel rearing and spawning; crustaceans and other shellfish
(crabs, shrimp, crayfish, scallops, etc.) rearing and spawning.

(iv) Fair quality salmonid and other fish migration.

(b) General criteria. General criteria that apply to
aquatic life marine water uses are described in WAC 173-
201A-260 (2)(a) and (b), and are for:

(i) Toxic, radioactive, and deleterious materials; and

(i) Aesthetic values.

(c) Aquatic life temperature criteria. Except where
noted, temperature is measured as a 1-day maximum temper-
ature (1-DMax). Table 210 (1)(c) lists the temperature crite-
ria for each of the aquatic life use categories.

Table 210 (1)(c)

Aquatic Life Temperature Criteria in Marine Water
Category Highest 1-DMax
Extraordinary quality 13°C (55.4°F)

Excellent quality 16°C (60.8°F)
Good quality 19°C (66.2°F)
Fair quality 22°C (71.6°F)

(i) When a water body's temperature is warmer than the
criteria in Table 210 (1)(c) (or within 0.3°C (0.54°F) of the
criteria) and that condition is due to natural conditions, then
human actions considered cumulatively may not cause the 7-
DADMax temperature of that water body to increase more
than 0.3°C (0.54°F).

(i1)) When the natural condition of the water is cooler
than the criteria in Table 210 (1)(c), the allowable rate of
warming up to, but not exceeding, the numeric criteria from
human actions is restricted as follows:

(A) Incremental temperature increases resulting from
individual point source activities must not, at any time,
exceed 12/(T-2) as measured at the edge of a mixing zone
boundary (where "T" represents the background temperature
as measured at a point or points unaffected by the discharge
and representative of the highest ambient water temperature
in the vicinity of the discharge); and

(B) Incremental temperature increases resulting from the
combined effect of all nonpoint source activities in the water
body must not, at any time, exceed 2.8°C (5.04°F).

(iii) Temperatures are not to exceed the criteria at a prob-
ability frequency of more than once every ten years on aver-
age.

(iv) Temperature measurements should be taken to rep-
resent the dominant aquatic habitat of the monitoring site.
This typically means samples should not be taken from shal-
low stagnant backwater areas, within isolated thermal ref-
uges, at the surface, or at the water's edge.

(v) The department will incorporate the following guide-
lines on preventing acute lethality and barriers to migration
of salmonids into determinations of compliance with the nar-
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rative requirements for use protection established in this
chapter (e.g., WAC 173-201A-310(1), 173-201A-400(4),
and 173-201A-410 (1)(c)). The following site-level consider-
ations do not, however, override the temperature criteria
established for waters in subsection (1)(c) of this subsection
or WAC 173-201A-612:

(A) Moderately acclimated (16-20°C, or 60.8-68°F)
adult and juvenile salmonids will generally be protected from
acute lethality by discrete human actions maintaining the 7-
DADMax temperature at or below 22°C (71.6°F) and the 1-
DMax temperature at or below 23°C (73.4°F).

(B) Lethality to developing fish embryos can be
expected to occur at a 1-DMax temperature greater than
17.5°C (63.5°F).

(C) To protect aquatic organisms, discharge plume tem-
peratures must be maintained such that fish could not be
entrained (based on plume time of travel) for more than two
seconds at temperatures above 33°C (91.4°F) to avoid creat-
ing areas that will cause near instantaneous lethality.

(D) Barriers to adult salmonid migration are assumed to
exist any time the 1-DMax temperature is greater than 22°C
(71.6°F) and the adjacent downstream water temperatures are
3°C (5.4°F) or more cooler.

(vi) Nothing in this chapter shall be interpreted to pro-
hibit the establishment of effluent limitations for the control
of the thermal component of any discharge in accordance
with 33 U.S.C. 1326 (commonly known as section 316 of the
Clean Water Act).

(d) Aquatic life dissolved oxygen (D.O.) criteria.
Except where noted, D.O. concentrations are measured as a
1-day minimum in milligrams per liter. Table 210 (1)(d) lists
the D.O. criteria for each of the aquatic life use categories.

Table 210 (1)(d)
Aquatic Life Dissolved Oxygen Criteria in Marine Water

Category Lowest 1-Day Minimum
Extraordinary quality 7.0 mg/L
Excellent quality 6.0 mg/L
Good quality 5.0 mg/L
Fair quality 4.0 mg/L

(i) When a water body's D.O. is lower than the criteria in
Table 210 (1)(d) (or within 0.2 mg/L of the criteria) and that
condition is due to natural conditions, then human actions
considered cumulatively may not cause the D.O. of that water
body to decrease more than 0.2 mg/L.

(i1) Concentrations of D.O. are not to fall below the cri-
teria in the table at a probability frequency of more than once
every ten years on average.

(iii) D.O. measurements should be taken to represent the
dominant aquatic habitat of the monitoring site. This typi-
cally means samples should not be taken from shallow stag-
nant backwater areas, within isolated thermal refuges, at the
surface, or at the water's edge.

(e) Aquatic life turbidity criteria. Turbidity is mea-
sured in "nephelometric turbidity units" or "NTUs." Table
210 (1)(e) lists the one-day maximum turbidity allowed as a
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result of human actions for each of the aquatic life use cate-
gories.

Table 210 (1) (e)
Aquatic Life Turbidity Criteria in Marine Water

NTUs

Turbidity must not exceed:
* 5 NTU over background
when the background is 50
NTU or less; or

* A 10 percent increase in
turbidity when the back-
ground turbidity is more
than 50 NTU.

Same as above.

Category

Extraordinary quality

Excellent quality
Good quality

Turbidity must not exceed:
* 10 NTU over background
when the background is 50
NTU or less; or

* A 20 percent increase in
turbidity when the back-
ground turbidity is more
than 50 NTU.

Same as above.

Fair quality

(1) The turbidity criteria established under WAC 173-
201A-210 (1)(e) shall be modified, without specific written
authorization from the department, to allow a temporary area
of mixing during and immediately after necessary in-water
construction activities that result in the disturbance of in-
place sediments. This temporary area of mixing is subject to
the constraints of WAC 173-201A-400 (4) and (6) and can
occur only after the activity has received all other necessary
local and state permits and approvals, and after the imple-
mentation of appropriate best management practices to avoid
or minimize disturbance of in-place sediments and exceed-
ances of the turbidity criteria. For estuaries or marine waters,
the point of compliance for a temporary area of mixing shall

exeeedanee)) at a radius of one hundred fifty feet from the

activity causing the turbidity exceedance.

(f) Aquatic life pH criteria. Measurement of pH is
expressed as the negative logarithm of the hydrogen ion con-
centration. Table 210 (1)(f) lists the pH levels allowed as a

Proposed



WSR 11-03-066

result of human actions for each of the aquatic life use cate-
gories.

Table 210 (1)(f)
Aquatic Life pH Criteria in Marine Water

Use Category pH Units

pH must be within the range
of 7.0 to 8.5 with a human-

caused variation within the

above range of less than 0.2
units.

Extraordinary quality

pH must be within the range
of 7.0 to 8.5 with a human-

caused variation within the

above range of less than 0.5
units.

Excellent quality

Good quality Same as above.

Fair quality

pH must be within the range
of 6.5 to 9.0 with a human-

caused variation within the

above range of less than 0.5
units.

(2) Shellfish harvesting.

(a) General criteria. General criteria that apply to shell-
fish harvesting uses for marine water are described in WAC
173-201A-260 (2)(a) and (b), and are for:

(1) Toxic, radioactive, and deleterious materials; and

(i1) Aesthetic values.

(b) Shellfish harvesting bacteria criteria. To protect
shellfish harvesting, fecal coliform organism levels must not
exceed a geometric mean value of 14 colonies/100 mL, and
not have more than 10 percent of all samples (or any single
sample when less than ten sample points exist) obtained for
calculating the geometric mean value exceeding 43 colo-
nies/100 mL.

(1) Shellfish growing areas approved for unconditional
harvest by the state department of health are fully supporting
the shellfish harvest goals of this chapter, even when compar-
ison with the criteria contained in this chapter suggest other-
wise.

(i1) When averaging bacteria sample data for comparison
to the geometric mean criteria, it is preferable to average by
season and include five or more data collection events within
each period. Averaging of data collected beyond a thirty-day
period, or beyond a specific discharge event under investiga-
tion, is not permitted when such averaging would skew the
data set so as to mask noncompliance periods. The period of
averaging should not exceed twelve months, and should have
sample collection dates well distributed throughout the
reporting period.

(ii1) When determining compliance with the bacteria cri-
teria in or around small sensitive areas, it is recommended
that multiple samples are taken throughout the area during
each visit. Such multiple samples should be arithmetically
averaged together (to reduce concerns with low bias when the
data is later used in calculating a geometric mean) to reduce
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sample variability and to create a single representative data
point.

(iv) As determined necessary by the department, more
stringent bacteria criteria may be established for waters that
cause, or significantly contribute to, the decertification or
conditional certification of commercial or recreational shell-
fish harvest areas, even when the preassigned bacteria criteria
for the water is being met.

(v) Where information suggests that sample results are
due primarily to sources other than warm-blooded animals
(e.g., wood waste), alternative indicator criteria may be
established on a site-specific basis by the department.

(3) Recreational uses. The recreational uses are pri-
mary contact recreation and secondary contact recreation.

(a) General criteria. General criteria that apply to water
contact uses for marine water are described in WAC 173-
201A-260 (2)(a) and (b), and are for:

(i) Toxic, radioactive, and deleterious materials; and

(i) Aesthetic values.

(b) Water contact recreation bacteria criteria. Table
210 (3)(b) lists the bacteria criteria to protect water contact
recreation in marine water.

Table 210 (3)(b)
Water Contact Recreation Bacteria Criteria in Marine
Water

Category Bacteria Indicator

Fecal coliform organism levels must not
exceed a geometric mean value of 14 colo-
nies/100 mL, with not more than 10 percent
of all samples (or any single sample when
less than ten sample points exist) obtained
for calculating the geometric mean value
exceeding 43 colonies/100 mL.

Primary
Contact
Recreation

Enterococci organism levels must not
exceed a geometric mean value of 70 colo-
nies/100 mL, with not more than 10 percent
of all samples (or any single sample when
less than ten sample points exist) obtained
for calculating the geometric mean value
exceeding 208 colonies/100 mL.

Secondary
Contact
Recreation

(i) When averaging bacteria sample data for comparison
to the geometric mean criteria, it is preferable to average by
season and include five or more data collection events within
each period. Averaging of data collected beyond a thirty-day
period, or beyond a specific discharge event under investiga-
tion, is not permitted when such averaging would skew the
data set so as to mask noncompliance periods. The period of
averaging should not exceed twelve months, and should have
sample collection dates well distributed throughout the
reporting period.

(i1) When determining compliance with the bacteria cri-
teria in or around small sensitive areas, such as swimming
beaches, it is recommended that multiple samples are taken
throughout the area during each visit. Such multiple samples
should be arithmetically averaged together (to reduce con-
cerns with low bias when the data is later used in calculating
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a geometric mean) to reduce sample variability and to create
a single representative data point.

(iii) As determined necessary by the department, more
stringent bacteria criteria may be established for waters that
cause, or significantly contribute to, the decertification or
conditional certification of commercial or recreational shell-
fish harvest areas, even when the preassigned bacteria criteria
for the water is being met.

(iv) Where information suggests that sample results are
due primarily to sources other than warm-blooded animals
(e.g., wood waste), alternative indicator criteria may be
established on a site-specific basis by the department.

(4) Miscellaneous uses. The miscellancous marine
water uses are wildlife habitat, harvesting, commerce and
navigation, boating, and aesthetics.

General criteria. General criteria that apply in miscel-
laneous marine water uses are described in WAC 173-201A-
260 (2)(a) and (b), and are for:

(a) Toxic, radioactive, and deleterious materials; and

(b) Aesthetic values.

AMENDATORY SECTION (Amending Order 06-04, filed
11/20/06, effective 12/21/06)

WAC 173-201A-240 Toxic substances. (1) Toxic sub-
stances shall not be introduced above natural background lev-

els in waters of the state which have the potential either sin-
gularly or cumulatively to adversely affect characteristic
water uses, cause acute or chronic toxicity to the most sensi-
tive biota dependent upon those waters, or adversely affect
public health, as determined by the department.

(2) The department shall employ or require chemical
testing, acute and chronic toxicity testing, and biological
assessments, as appropriate, to evaluate compliance with sub-
section (1) of this section and to ensure that aquatic commu-
nities and the existing and ((ekaraeteristie-benefietal)) desig-
nated uses of waters are being fully protected.

(3) The following criteria, found in Table 240(3), shall
be applied to all surface waters of the state of Washington for
the protection of aquatic life. The department may revise the
following criteria on a statewide or water body-specific basis
as needed to protect aquatic life occurring in waters of the
state and to increase the technical accuracy of the criteria
being applied. The department shall formally adopt any
appropriate revised criteria as part of this chapter in accor-
dance with the provisions established in chapter 34.05 RCW,
the Administrative Procedure Act. The department shall
ensure there are early opportunities for public review and
comment on proposals to develop revised criteria. Values are
pg/L for all substances except Ammonia and Chloride which
are mg/L:

Table 240(3)
Toxics Substances Criteria
Freshwater Marine Water

Substance Acute Chronic Acute Chronic
Aldrin/Dieldrin e 2.5a 0.0019b 0.71a 0.0019b
Ammonia (un-ionized NH3) hh f,c gd 0.233h,c 0.035h,d
((fun-tonized NH3)hh))

Arsenic dd 360.0c 190.0d 69.0c,11 36.0d,cc,l1
Cadmium dd i,c 3,d 42.0c 9.3d
Chlordane 2.4a 0.0043b 0.09a 0.004b
Chloride (Dissolved) k 860.0h,c 230.0h,d - -
Chlorine (Total Residual) 19.0c 11.0d 13.0¢c 7.5d
Chlorpyrifos 0.083c¢ 0.041d 0.011c 0.0056d
Chromium (Hex) dd 15.0c,1,ii 10.0d,jj 1,100.0c,L11 50.0d,11
Chromium (Tri) gg m,c n,d - -
Copper dd 0,C p.d 4.8c,11 3.1d,11
Cyanide ee 22.0c 5.2d 1.0c,mm d,mm
DDT (and metabolites) l.1a 0.001b 0.13a 0.001b
Dieldrin/Aldrin e 2.5a 0.0019b 0.71a 0.0019b
Endosulfan 0.22a 0.056b 0.034a 0.0087b
Endrin 0.18a 0.0023b 0.037a 0.0023b
Heptachlor 0.52a 0.0038b 0.053a 0.0036b
Hexachlorocyclohexane (Lindane) 2.0a 0.08b 0.16a -
Lead dd q,c r,d 210.0c,11 8.1d,11
Mercury s 2.1¢c,kk,dd 0.0124d.ff 1.8¢,11,dd 0.025d,ff
Nickel dd t,c u,d 74.0c,11 8.2d,11
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Freshwater Marine Water
Substance Acute Chronic Acute Chronic
Parathion 0.065c¢ 0.013d - -
Pentachlorophenol (PCP) W,C v,d 13.0¢c 7.9d
((Pelyehlorinated))
Polychlorinated Biphenyls (PCBs) 2.0b 0.014b 10.0b 0.030b
Selenium 20.0c,ff 5.0d,ff 290c,11,dd 71.0d,
x,11,dd
Silver dd y,a - 1.9a,11 -
Toxaphene 0.73c,z 0.0002d 0.21c,z 0.0002d
Zinc dd aa,c bb,d 90.0c¢,11 81.0d,11
Notes to Table 240(3):
a.  An instantaneous concentration not to be exceeded at any time.
b. A 24-hour average not to be exceeded.
c. A 1-hour average concentration not to be exceeded more than once every three years on the average.
d. A 4-day average concentration not to be exceeded more than once every three years on the average.
e.  Aldrin is metabolically converted to Dieldrin. Therefore, the sum of the Aldrin and Dieldrin concentrations are compared
with the Dieldrin criteria.
f. Shall not exceed the numerical value in total ammonia nitrogen (mg N/L) given by:
(7.7-pH)y - (7.4-pH). 6.5 < <
For salmonids present: 02 + 390 RATIO = (20.25x10 )= (1+10 ); 6.5 < pH
1+ 107.204-pH 1+ 10pH—7,204 7.7
FT = 1.4,15<T<30
) 0.411 58.4 FT = 10l00BEDL o< T <15
For salmonids absent: ——— X X X X X X + _— _
1+ 107.204-pH 1+ 10pH—7,2()4 FPH = 1;8<pH<9
- 7.4-pH)y .
g. Shall not exceed the numerical concentration calculated as follows: FPH (1+1074PH) -+ 1.25,6.5<pH<8.0
,Unioniz_ed, ammonia_ Concentraﬁon for waters where salmonid habitat Total ammonia concentrations for waters where salmonid habitat is not an
is an existing or designated use: existing or designated use and other fish early life stages are absent:
0.80 + (FT)(FPH)(RATIO)
where:  RATIO = 13.5;7.7<pH<9
((SFRICKEN-GRAPHIC
Chronic Criterion = 0.0577  + _ 2.487 x (1.45 x 100028C5-A)
STRICKEN-GRAPHIC))
0.0577 2.487
: et ' . 0.028(25-4)
Chronic Criterion = (1 T {07688pA + 1T 10pH—7.688) X (1.45 x 10 )
on average. The highest four-day average within the thirty-day period
where: A = the greater of either T (temperature in degrees Celsius) should not exceed 2.5 times the chronic criterion.

or 7.
Total ammonia concentration for waters where salmonid habitat is

Applied as a thirty-day average concentration of total ammonia nitro- not an existing or designated use and other fish early life stages are
gen (in mg N/L) not to be exceeded more than once every three years present:

Chronic Criterion = 0.0577 + 2.487 x B
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2.487

Chronic Criterion = (

1+ 107.688—pH

+ 1+ 10pH—7.688) X B

where: B =

Applied as a thirty-day average concentration of total ammonia nitro-
gen (in mg N/L) not to be exceeded more than once every three years
on the average. The highest four-day average within the thirty-day
period should not exceed 2.5 times the chronic criterion.

Measured in milligrams per liter rather than micrograms per liter.

< (0.944)(e(1.128[In(hardness)]-3.828)) at hardness = 100. Conver-
sion factor (CF) of 0.944 is hardness dependent. CF is calculated for
other hardnesses as follows: CF =1.136672 - [(In hardness)
(0.041838)].

<(0.909)(e(0.7852[In(hardness)]-3.490)) at hardness = 100. Conver-
sions factor (CF) of 0.909 is hardness dependent. CF is calculated for
other hardnesses as follows: CF=1.101672 - [(In hardness)
(0.041838)].

Criterion based on dissolved chloride in association with sodium.
This criterion probably will not be adequately protective when the
chloride is associated with potassium, calcium, or magnesium, rather
than sodium.

Salinity dependent effects. At low salinity the 1-hour average may
not be sufficiently protective.

<03 16)(6(0'8190[ In(hardness)] + 34688))

< (0.860)(6(0'8190[ In(hardness)] + 14561))
< (0.960)(6(0'9422[ In(hardness)] - 1A464))
< (0.960)(6(0'8545[ In(hardness)] - 1A465))

< (0.791)(e(1273[ In(hardness)] - 1.460)y 44 hardness = 100. Conversion
factor (CF) of 0.791 is hardness dependent. CF is calculated for other
hardnesses as follows: CF = 1.46203 - [(In hardness)(0.145712)].

< (0.791)(e!1-2730 In(hardness)] - 4.705)) 44 hardness = 100. Conversion
factor (CF) of 0.791 is hardness dependent. CF is calculated for other
hardnesses as follows: CF = 1.46203 - [(In hardness)(0.145712)].

If the four-day average chronic concentration is exceeded more than
once in a three-year period, the edible portion of the consumed spe-
cies should be analyzed. Said edible tissue concentrations shall not be
allowed to exceed 1.0 mg/kg of methylmercury.

< (0.998)(6(0'8460[ In(hardness)] + 343612))

< (0.997)(6(0'8460[ In(hardness)] + 141645))
< e[LOOS(pH) -5.290]
< e[lAOOS(pH) -4.830]

The status of the fish community should be monitored whenever the
concentration of selenium exceeds 5.0 ug/ | in salt water.
< (0.85)(6(] .72[In(hardness)] - 6,52))

Channel Catfish may be more acutely sensitive.
< (0.978)(c0-8473 In(hardness)] + 0.8604),

< (0.986)(6(0'8473 [In(hardness)] + 0.7614))

Nonlethal effects (growth, C-14 uptake, and chlorophyll production)
to diatoms (Thalassiosira aestivalis and Skeletonema costatum)
which are common to Washington's waters have been noted at levels
below the established criteria. The importance of these effects to the
diatom populations and the aquatic system is sufficiently in question
to persuade the state to adopt the USEPA National Criteria value (36
ng/L) as the state threshold criteria, however, wherever practical the
ambient concentrations should not be allowed to exceed a chronic
marine concentration of 21 pg/L.

These ambient criteria in the table are for the dissolved fraction. The
cyanide criteria are based on the weak acid dissociable method. The
metals criteria may not be used to calculate total recoverable effluent
limits unless the seasonal partitioning of the dissolved to total metals
in the ambient water are known. When this information is absent,
these metals criteria shall be applied as total recoverable values,

[23]
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the lower of either 2.85, or 1.45 x 100928x25T) T = temperature in degrees Celsius.

determined by back-calculation, using the conversion factors incor-
porated in the criterion equations. Metals criteria may be adjusted on
a site-specific basis when data are made available to the department
clearly demonstrating the effective use of the water effects ratio
approach established by USEPA, as generally guided by the proce-
dures in USEPA Water Quality Standards Handbook, December
1983, as supplemented or replaced by USEPA or ecology. Informa-
tion which is used to develop eftluent limits based on applying metals
partitioning studies or the water effects ratio approach shall be iden-
tified in the permit fact sheet developed pursuant to WAC 173-220-
060 or 173-226-110, as appropriate, and shall be made available for
the public comment period required pursuant to WAC 173-220-050
or 173-226-130(3), as appropriate. Ecology has developed supple-
mental guidance for conducting water effect ratio studies.

The criteria for cyanide is based on the weak acid dissociable method
in the ((+#h)) 19th Ed. Standard Methods for the Examination of
Water and Wastewater, 4500-CN I, and as revised (see footnote dd,
above).

These criteria are based on the total-recoverable fraction of the metal.
Where methods to measure trivalent chromium are unavailable, these
criteria are to be represented by total-recoverable chromium.

The listed fresh water criteria are based on ((untenized)) un-ionized
or total ammonia concentrations, while those for marine water are
based on ((tetal)) un-ionized ammonia concentrations. Tables for the
conversion of total ammonia to un-ionized ammonia for freshwater
can be found in the USEPA's Quality Criteria for Water, 1986. Crite-
ria concentrations based on total ammonia for marine water can be
found in USEPA Ambient Water Quality Criteria for Ammonia (Salt-
water)-1989, EPA440/5-88-004, April 1989.

The conversion factor used to calculate the dissolved metal concen-
tration was 0.982.

The conversion factor used to calculate the dissolved metal concen-
tration was 0.962.

The conversion factor used to calculate the dissolved metal concen-
tration was 0.85.

Marine conversion factors (CF) which were used for calculating dis-
solved metals concentrations are given below. Conversion factors
are applicable to both acute and chronic criteria for all metals except
mercury. The CF for mercury was applied to the acute criterion only
and is not applicable to the chronic criterion. Conversion factors are
already incorporated into the criteria in the table. Dissolved criterion
= criterion x CF

Metal CF
Arsenic 1.000
Cadmium 0.994
Chromium (VI) 0.993
Copper 0.83
Lead 0.951
Mercury 0.85
Nickel 0.990
Selenium 0.998
Silver 0.85
Zinc 0.946

The cyanide criteria are: 2.8ug/l chronic and 9.1pg/l acute and are
applicable only to waters which are east of a line from Point Roberts
to Lawrence Point, to Green Point to Deception Pass; and south from
Deception Pass and of a line from Partridge Point to Point Wilson.
The chronic criterion applicable to the remainder of the marine
waters is | pg/L.
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(4) USEPA Quality Criteria for Water, 1986, as revised,
shall be used in the use and interpretation of the values listed
in subsection (3) of this section.

(5) Concentrations of toxic, and other substances with
toxic propensities not listed in subsection (3) of this section
shall be determined in consideration of USEPA Quality Cri-
teria for Water, 1986, and as revised, and other relevant infor-
mation as appropriate. Human health-based water quality cri-
teria used by the state are contained in 40 CFR 131.36
(known as the National Toxics Rule).

(6) Risk-based criteria for carcinogenic substances shall
be selected such that the upper-bound excess cancer risk is
less than or equal to one in one million.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 02-14, filed
7/1/03, effective 8/1/03)

WAC 173-201A-260 Natural conditions and other
water quality criteria and applications. (1) Natural and
irreversible human conditions.

(a) It is recognized that portions of many water bodies
cannot meet the assigned criteria due to the natural conditions
of the water body. When a water body does not meet its
assigned criteria due to natural climatic or landscape attri-
butes, the natural conditions constitute the water quality cri-
teria.

(b) When a water body does not meet its assigned criteria
due to human structural changes that cannot be effectively
remedied (as determined consistent with the federal regula-
tions at 40 CFR 131.10), then alternative estimates of the
attainable water quality conditions, plus any further allow-
ances for human effects specified in this chapter for when
natural conditions exceed the criteria, may be used to estab-
lish an alternative criteria for the water body (see WAC 173-
201A-430 and 173-201A-440).

(2) Toxics and aesthetics criteria. The following narra-
tive criteria apply to all existing and designated uses for fresh
and marine water:

(a) Toxic, radioactive, or deleterious material concentra-
tions must be below those which have the potential, either
singularly or cumulatively, to adversely affect characteristic
water uses, cause acute or chronic conditions to the most sen-
sitive biota dependent upon those waters, or adversely affect
public health (see WAC 173-201A-240, toxic substances,
and 173-201A-250, radioactive substances).

(b) Aesthetic values must not be impaired by the pres-
ence of materials or their effects, excluding those of natural
origin, which offend the senses of sight, smell, touch, or taste
(see WAC 173-201A-230 for guidance on establishing lake
nutrient standards to protect aesthetics).

(3) Procedures for applying water quality criteria. In
applying the appropriate water quality criteria for a water
body, the department will use the following procedure:

(a) The department will establish water quality require-
ments for water bodies, in addition to those specifically listed
in this chapter, on a case-specific basis where determined
necessary to provide full support for designated and existing
uses.

Proposed

Washington State Register, Issue 11-03

(b) Upstream actions must be conducted in manners that
meet downstream water body criteria. Except where and to
the extent described otherwise in this chapter, the criteria
associated with the most upstream uses designated for a
water body are to be applied to headwaters to protect nonfish
aquatic species and the designated downstream uses.

(¢) Where multiple criteria for the same water quality
parameter are assigned to a water body to protect different
uses, the most stringent criterion for each parameter is to be
applied.

(d) At the boundary between water bodies protected for
different uses, the more stringent criteria apply.

(e) In brackish waters of estuaries, where different crite-
ria for the same use occurs for fresh and marine waters, the
decision to use the fresh water or the marine water criteria
must be selected and applied on the basis of vertically aver-
aged daily maximum salinity, referred to below as "salinity."

(i) The fresh water criteria must be applied at any point
where ninety-five percent of the salinity values are less than
or equal to one part per thousand, except that the fresh water
criteria for bacteria applies when the salinity is less than ten
parts per thousand; and

(il) The marine water criteria must apply at all other
locations where the salinity values are greater than one part
per thousand, except that the marine criteria for bacteria
applies when the salinity is ten parts per thousand or greater.

(f) Numeric criteria established in this chapter are not
intended for application to human created waters managed
primarily for the removal or containment of pollution. This
special provision also includes private farm ponds created
from upland sites that did not incorporate natural water bod-
ies.

(i) Waters covered under this provision must be managed
so that:

(A) They do not create unreasonable risks to human
health or uses of the water; and

(B) Discharges from these systems meet down gradient
surface and ground water quality standards.

(i1) This provision does not apply to waterways designed
and managed primarily to convey or transport water from one
location to another, rather than to remove pollution en route.

(g) When applying the numeric criteria established in
this chapter, the department will give consideration to the
precision and accuracy of the sampling and analytical meth-
ods used, as well as the existing conditions at the time.

(h) The analytical testing methods for these numeric cri-
teria must be in accordance with the "Guidelines Establishing
Test Procedures for the Analysis of Pollutants" (40 CFR Part
136) or superseding methods published. The department may
also approve other methods following consultation with adja-
cent states and with the approval of the USEPA.

(i) The primary means for protecting water quality in
wetlands is through implementing the antidegradation proce-
dures described in Part III of this chapter.

(1) In addition to designated uses, wetlands may have
existing beneficial uses that are to be protected that include
ground water exchange, shoreline stabilization, and storm
water attenuation.

(il)) Water quality in wetlands is maintained and pro-
tected by maintaining the hydrologic conditions, hydrophytic
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vegetation, and substrate characteristics necessary to support
existing and designated uses.

(iii) Wetlands must be delineated using the Washington
State Wetlands Identification and Delineation Manual, in
accordance with WAC 173-22-035.

AMENDATORY SECTION (Amending Order 02-14, filed
7/1/03, effective 8/1/03)

WAC 173-201A-420 Variance. (1) The criteria estab-
lished in WAC 173-201A-200 through 173-201A-260 and
173-201A-600 through 173-201A-612 may be modified for
individual facilities, or stretches of waters, through the use of
a variance. Variances may be approved by the department
when:

(a) The modification is consistent with the requirements
of federal law (currently 40 CFR 131.10(g) and 131.10(h));

(b) The water body is assigned variances for specific cri-
teria and all other applicable criteria must be met; and

(c) Reasonable progress is being made toward meeting
the original criteria.

(2) The decision to approve a variance is subject to a
public and intergovernmental involvement process.

(3) The department may issue a variance for up to five
years, and may renew the variance after providing for another
opportunity for public and intergovernmental involvement
and review.

(4) Variances are not in effect until they have been incor-
porated into this chapter and approved by the USEPA.

AMENDATORY SECTION (Amending Order 06-04, filed
11/20/06, effective 12/21/06)

WAC 173-201A-600 Use designations—Fresh
waters. (1) All surface waters of the state not named in Table
602 are to be protected for the designated uses of: Salmonid
spawning, rearing, and migration; primary contact recreation;
domestic, industrial, and agricultural water supply; stock
watering; wildlife habitat; harvesting; commerce and naviga-
tion; boating; and aesthetic values.

(a) Additionally, the following waters are also to be pro-
tected for the designated uses of: Core summer salmonid
habitat; and extraordinary primary contact recreation:

(1) All surface waters lying within national parks,
national forests, and/or wilderness areas;

(i1) All lakes and all feeder streams to lakes (reservoirs
with a mean detention time greater than fifteen days are to be
treated as a lake for use designation);

(iii) All surface waters that are tributaries to waters des-
ignated core summer salmonid habitat; or extraordinary pri-
mary contact recreation; and

(iv) All fresh surface waters that are tributaries to
extraordinary ((guality)) aquatic life marine waters (WAC
173-201A-610 through 173-201A-612).

(2) The water quality standards for surface waters for the
state of Washington do not apply to segments of waters that
are on Indian reservations unless specifically authorized by
the USEPA.

(3) Aquatic life uses are designated based on the pres-
ence of, or the intent to provide, protection for the key uses
identified in Table 600. It is required that all indigenous fish
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and nonfish aquatic species be protected in waters of the state
in addition to the key species described below.

Table 600 (Key to Table 602)

Abbreviation ‘ General Description
Aquatic Life Uses: (see WAC 173-201A-
200(1))
Char Spawning/Rearing Char spawning and rear-

ing. The key identifying
characteristics of this use are
spawning or early juvenile
rearing by native char (bull
trout and Dolly Varden), or
use by other aquatic species
similarly dependent on such
cold water. Other common
characteristic aquatic life
uses for waters in this cate-
gory include summer forag-
ing and migration of native
char; and spawning, rearing,
and migration by other sal-
monid species.

Core summer salmonid
habitat. The key identify-
ing characteristics of this
use are summer (June 15 -
September 15) salmonid
spawning or emergence, or
adult holding; use as impor-
tant summer rearing habitat
by one or more salmonids;
or foraging by adult and
subadult native char. Other
common characteristic
aquatic life uses for waters
in this category include
spawning outside of the
summer season, rearing, and
migration by salmonids.

Core Summer Habitat

Spawning/Rearing Salmonid spawning, rear-
ing, and migration. The
key identifying characteris-
tic of this use is salmon or
trout spawning and emer-
gence that only occurs out-
side of the summer season
(September 16 - June 14).
Other common characteris-
tic aquatic life uses for
waters in this category
include rearing and migra-
tion by salmonids.

Proposed
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Table 600 (Key to Table 602)

Table 600 (Key to Table 602)

Abbreviation

General Description

Abbreviation General Description

Rearing/Migration Only

Salmonid rearing and
migration only. The key
identifying characteristic of
this use is use only for rear-
ing or migration by salmo-
nids (not used for spawn-
ing).

Redband Trout

Nonanadromous interior
redband trout. For the pro-
tection of waters where the
only trout species is a non-
anadromous form of self-
reproducing interior red-
band trout (O. mykis), and
other associated aquatic life.

Warm Water Species

Indigenous warm water
species. For the protection
of waters where the domi-
nant species under natural
conditions would be temper-
ature tolerant indigenous
nonsalmonid species. Exam-
ples include dace, redside
shiner, chiselmouth, sucker,
and northern pikeminnow.

Recreational Uses:

(see WAC 173-201A-
200(2))

Extraordinary Primary Cont.

Extraordinary quality pri-
mary contact waters. Waters
providing extraordinary pro-
tection against waterborne
disease or that serve as trib-
utaries to extraordinary
quality shellfish harvesting
areas.

Primary Cont.

Primary contact recreation.

Secondary Cont. Secondary contact recre-
ation.
Water Supply Uses: (see WAC 173-201A-

200(3))

Domestic Water

Domestic water supply.

Industrial Water

Industrial water supply.

Agricultural Water Agricultural water supply.
Stock Water Stock watering.
Miscellaneous Uses: (see WAC 173-201A-
200(4))
Wildlife Habitat Wildlife habitat.
Harvesting Fish harvesting.
Commerce/Navigation Commerce and navigation.
Boating Boating.

Proposed
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Aesthetics Aesthetic values.

AMENDATORY SECTION (Amending Order 06-04, filed
11/20/06, effective 12/21/06)

WAC 173-201A-602 Table 602—Use designations
for fresh waters by water resource inventory area
(WRIA). (1) Table 602 lists uses for fresh waters. All surface
waters of the state have designated uses assigned to them for
protection under this chapter. Table 602 lists use designations
for specific fresh waters. Fresh waters not assigned desig-
nated uses in Table 602 have their designated uses assigned
in accordance with WAC 173-201A-600 and 173-201A-
260(3). In Table 602, the Columbia River is listed first, fol-
lowed by other water bodies listed by WRIA. Only the uses
with the most stringent criteria are listed. The criteria notes in
Table 602 take precedence over the criteria in WAC 173-
201A-200 for same parameter.

(2) Table 602 is necessary to determine and fully comply
with the requirements of this chapter. If you are viewing a
paper copy of the rule from the office of the code reviser or
are using their web site, Table 602 may be missing (it will
instead say "place illustration here"). In this situation, you
may view Table 602 at the department of ecology's web site
at www.ecy.wa.gov, or request a paper copy of the rule with
Table 602 from the department of ecology or the office of the
code reviser.
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Illustration 1: Water Resources Inventory Area Map

WSR 11-03-066
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Key:
1. Nooksack 21. Queets/Quinault 41. Lower Crab 61. Upper Lake Roosevelt
2. San Juan 22. Lower Chehalis 42. Grand Coulee 62. Pend Oreille
3. Lower Skagit/Samish 23. Upper Chehalis 43. Upper Crab/Wilson
4, Upper Skagit 24. Willapa 44. Moses Coulee
5. Stillaguamish 25. Grays/Elochoman 45. Wenatchee
6. Island 26. Cowlitz 46. Entiat
7. Snohomish 27. Lewis 47. Chelan
8. Cedar/Sammamish 28. Salmon/Washougal 48. Methow
9. Duwamish/Green 29. Wind/White Salmon 49. Okanogan
10. Puyallup/White 30. Klickitat 50. Foster
11. Nisqually 31. Rock/Glade 51. Nespelem
12. Chambers/Clover 32. Walla Walla 52. Sanpoil
13. Deschutes 33. Lower Snake 53. Lower Lake Roosevelt
14. Kennedy/Goldsborough 34. Palouse 54. Lower Spokane
15. Kitsap 35. Middle Snake 55. Little Spokane
16. Skokomish/ 36. Esquatzel Coulee 56. Hangman
Dosewallips
17. Quilcene/Snow 37. Lower Yakima 57. Middle Spokane
18. Elwha/Dungeness 38. Naches 58. Middle Lake Roosevelt
19. Lyre/Hoko 39. Upper Yakima 59. Colville
20. Soleduck/Hoh 40. Alkaki/Squilchuck 60. Kettle
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