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WSR 13-16-004
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Children's Administration)
[Filed July 25,2013, 8:38 a.m., effective July 28, 2013]

Effective Date of Rule: July 28, 2013.

Purpose: The department is creating emergency WAC to
support ESSSB [E2SSB] 5405 - Extended foster care ser-
vices. ESSSB [E2SSB] 5405 authorizes children's adminis-
tration to additionally provide extended foster care services
to youth age eighteen up to twenty-one years who are eligible
to receive foster care services authorized under RCW 74.13.-
031 and participating in a program or activity designed to
promote employment or remove barriers to employment sec-
ondary vocational program. Youth whose dependency has
been dismissed may enter a voluntary placement agreement
(VPA) one time. A youth must agree to the entry of a depen-
dency order within one hundred eighty days of the date the
youth was placed in foster care through the VPA to continue
to receive services.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-25-0518, 388-25-0520, 388-25-0522,
388-25-0524, 388-25-0526 and 388-25-0538; and amending
WAC 388-25-0110, 388-148-0010, 388-25-0502, 388-25-
0504, 388-25-0506, 388-25-0508, 388-25-0510, 388-25-
0516, 388-25-0528, 388-25-0530, 388-25-0532, 388-25-
0534, 388-25-0536, 388-25-0540, 388-25-0544, 388-25-
0546, and 388-25-0548.

Statutory Authority for Adoption: RCW 13.34.145,
13.34.267, 74.13.020, 74.13.031, 43.88C.010, 74.13.107,
43.131.416, 13.34.030.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: ESSSB [E2SSB] 5405 -
Extended foster care services enables Washington state to
access a federal match of funds under 2008 federal legislation
"Fostering Connections to Success and Increasing Adoptions
Act." The act provides an option permitting states to use Title
IV-E foster care funds for youth who wish to pursue second-
ary or postsecondary education programs from age eighteen
up to twenty-one years old. ESHB [E2SSB] 5405 authorizes
continued extended foster care services for youth ages eigh-
teen to twenty-one years to complete a postsecondary aca-
demic or postsecondary vocational education program and
expands the services to eligible youth participating in an
employment related program.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 17,
Repealed 6.

[1]

WSR 13-16-004

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 1, Amended 17, Repealed 6.

Date Adopted: July 25, 2013.

Katherine 1. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0110 What is the effective date for ter-
mination of foster care payments? (1) The department ends
payment on the day before the child actually leaves the foster
home or facility. The department does not pay for the last day
that a child is in a foster care home or facility.

(2) The department terminates family foster care pay-
ments for children in family foster care effective the date:

(a) The child no longer needs foster care; or

(b) The child no longer resides in foster care ((exeeptas
previded--WAC388-25-0180)); ((er))

(c) The child reaches the age of eighteen((-)). or

(d) The child is no longer eligible for the extended foster
care program and the dependency action is dismissed or vol-
untary placement agreement (VPA) is revoked. To be eligible
for the extended foster care program a child, age eighteen

must be:

Completing a high school diploma or high school egulva-
lency certificate;
(i1) ((I—Pthe—ehﬁd—lﬂras—aﬂahed—aﬁd—defﬁeﬂs&&tes—h&er—she

Completing a post-secondary academlc or vocational pro-

gram;

(iii) Participating in a program or activity designed to
promote employment or remove barriers to employment.

(3) The department must terminate foster care payments
for children in the behavior rehabilitative services program
effective the date:

(a) The child no longer needs rehabilitative services; or
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(b) The child is no longer served through contracted
rehabilitative services program except as provided in WAC
388-25-0030; or

(c) The child reaches the age of eighteen and continues
to attend, but has not finished, high school or an equivalent
educational program and has a need for continued rehabilita-
tive treatment services, the department may continue pay-
ments until the date the youth completes the high school pro-
gram or equivalent educational or vocational program. The
department must not extend payments for a youth in care
beyond age twenty.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0502 What is the purpose of the
extended foster care program? The extended foster care
program provides an opportunity for young adults in foster
care at age eighteen to voluntarily agree to continue receiving
foster care services, including placement services, while the
youth completes a secondary or post-secondary academic or
vocational program, or participating in a program or activity
designed to promote employment or remove barriers to

employment.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0504 What is extended foster care?
Extended foster care is a program offered to young adults,
age eighteen up to twenty-one, who turn eighteen while in
foster care, to enable them to ((eomplete)):

(1) Complete a high school diploma or ((gereral)) high
school equivalency ((diplema)) certificate;

(2) Complete a post-secondary academic or vocational
((edueation)) program;

(3) Participate in a program or activity designed to pro-
mote employment or remove barriers to employment.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0506 Who is eligible for extended foster
care? To be eligible for the extended foster care program a
youth, on his or her eighteenth birthday, must:

(1) Be dependent under chapter 13.34 RCW((;

2))) be placed in foster care (as defined in WAC 388-25-
0508) by children's administration, and:

(a) Be enrolled (as described in WAC 388-25-0512) in a
high school or secondary education equivalency program; or

(b) Be enrolled (as described in WAC 388-25-0512) in a
post-secondary academic or vocational education program;
or

(c) Have applied for and can demonstrate intent to timely
enroll in a post-secondary academic or vocational education
program (as described in WAC 388-25-0514); or

(d) Be participating in a program or activity designed to
promote employment or remove barriers to employment.

(2) Have had their dependency dismissed on their eigh-
teenth birthday as the youth did not meet any of the criteria
found in WAC 388-25-0506 (1)(a) through (d) or did not
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agree to participate in the program and the youth has not
reached the age of nineteen.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0508 When is a youth considered to be
"in foster care"? For the purpose of determining initial eli-
gibility for the extended foster care program, a youth is in
foster care if the youth is under children's administration
(CA) placement and care authority, is placed by CA in out of
home care, in relative care, licensed foster home, licensed
group care, or other suitable person placement. ((Provided))
A youth is considered to be in foster care:

(1) ((A)) If the youth ((whe)) is temporarily away from a
foster care placement in:

(a) A hospital;

(b) A drug/alcohol treatment facility;

(c) A mental health treatment facility; or

(d) A _county detention center for less than thirty days
% ] . . doredto_beinf
eare)).

(2) (A)) If the youth ((whe)) is temporarily away from
his or her foster care placement without permission of the
case worker or care giver, but who is expected to return to
foster care within twenty days, is considered to be in foster
care for purposes of determining initial eligibility.

(3) ((&)) If the youth ((whe)) is committed to juvenile
justice and rehabilitation administration custody and ((whe))
resides in a foster home, group home, or community facility,
as defined in RCW 74.15.020 (1)(a).

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0510 When is a youth not "in foster
care'? For the purposes of determining initial eligibility for
the extended foster care program, a youth is not in foster care
if the youth is:

(1) Placed with a parent;

(2) In a dependency guardianship or chapter 13.36
RCW;

(3) Committed to and residing in a juvenile justice and
rehabilitation administration ((FRA9Y)) institution (as defined
in RCW 13.30.020(12)) or to the department of corrections;
or

(4) Absent from his/her foster care placement without
permission of the case worker or care giver for more than
twenty consecutive days.

NEW SECTION

WAC 388-25-0515 How does a youth demonstrate
participation in a program or activity designed to pro-
mote employment or remove barriers to employment? (1)
Actively participate in a state, federal, tribal or community
program that addresses any barriers to employment that the
youth may have and/or prepares or trains individuals for
employment; or
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(2) Involved in a self-directed program that will remove
any barriers to employment and will prepare a youth for
employment.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0516 What if an eligible youth does not
want to participate in the extended foster care program

((&t—age—eighteeﬂ))" ((¥eu+h—may—e}eet—te—paftte}pate—m—the

ehaﬂge—thetﬁmmd)) Partlcmanon in extended foster care is

voluntary. A youth who does not agree to participate in
extended foster may request the court to dismiss the depen-
dency

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0528 How does a youth agree to partic-
ipate in extended foster care program? (1) An eligible
dependent youth can agree to participate by:

((H)) (a) Signing an extended foster care agreement; or

(&) (b) For developmentally ((delayed)) disabled
youth, remaining in the foster care placement and continuing
in an appropriate educational program.

(2) An eligible nondependent youth can agree to partici-
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1 . vl . .
ted-£ : .. .
ondary-edueation-progrant)) an extended foster care par-

ticipant continue in extended foster care under a different
eligibility category? Yes((-ifatthetime-thesecondarypro-

and-ean-demenstrate-they-intend-te-timely-enrelinapost
secondary-academie-or-voeational-program)). A youth may

transition among the eligibility categories while under the
same voluntary placement agreement or dependency order,

so long as the youth remains eligible during the transition.

AMENDATORY SECTION (Amending WSR 13-08-017,

filed 3/25/13, effective 4/25/13)
WAC 388-25-0534 ((¥s-there-a-trinl-independenee

gm-m)) f an extended foster care part1c1pant loses hls or
her eligibility before he or she turns nineteen, can he or
she reannlv for extended foster care" ((Ne—x—f—a—ye&t—h—eem—

and-can-demonstrate-an-intent-to-timely-enrelHn;apeost-see-
ondary-academie-or voeational program)) Yes. If a youth was

receiving extended foster care services and lost eligibility, he
or she may reapply as long as:

(1) The youth has not turned nineteen; and

(2) The youth meets one of the conditions for eligibility
in WAC 388-148-2506; and

pate by:
(a) Signing a voluntary placement agreement (VPA)

before reaching age nineteen; or

(b) Establishing a nonminor dependency before reaching
age nineteen.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0530 Where do youth obtain informa-
tion about how to participate in the program? (1) The
department must provide dependent youth between the age of
seventeen and seventeen and a half:

(a) Written documentation explaining the availability of
extended foster care services.

(b) Detailed instructions on how to access such services
after he or she reached age eighteen.

(2) Youth can contact:

(D)) (@) Youth's attorney/CASA/GAL.

(())) (b) Youth's social worker.

((6))) (c) Local children's administration office.

((4)) (d) www.independence.wa.gov.

(())) (e) 1-866-END-HARM.

AMENDATORY SECTION (Amending WSR 13-08-017,

filed 3/25/13, effective 4/25/13)
WAC 388 25- 0532 Can ((a—yeut-h—pa*ﬂetp-&t-x-ng—m—t-he

(3) The youth has not entered into a prior voluntary

placement agreement with the department for the purposes of
participating in the extended foster care program.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0536 What are CA's responsibilities to
a youth who is participating in extended foster care? Chil-
dren's administration (CA) is required to have placement and
care authority over the youth and to provide foster care ser-
vices, including transition planning and independent living
services, medical assistance through medicaid, and case man-
agement. Case management includes findings or approving a
foster care placement for the youth, convening family meet-
ings, developing, revising, and monitoring implementation of
any case plan or individual service and safety plan, coordinat-
ing and monitoring services needed by the youth, caseworker
visits, and court-related duties, including preparing court
reports, attending judicial hearings and permanency hearings,
and ensuring that the youth is progressing toward indepen-
dence within state and federal mandates. CA has responsibil-
ity to inform the court of the status of the child (including
health, safety, welfare, education status and continuing eligi-
bility for extended foster care program). The department's
placement and care authority over a youth receiving extended
foster care services is solely for the purpose of providing ser-
vices and does not create a legal responsibility for the actions
of the youth receiving extended foster care services.
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Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0540 How does CA determine a youth's
continuing eligibility for extended foster care program?
At least every six months, children's administration will
determine if youth continues to:

(1) Agree to participate in the extended foster care pro-
gram.

(2) Be enrolled in an education program, vocational pro-
gram, or participating in a program or activity designed to
promote employment or remove barriers to employment, or is
transitioning from one status to another.

(3) Continue to reside in approved placement.

(4) Comply with youth's responsibilities in WAC 388-
25-0546.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0544 What are the youth's rights in the
extended foster care program? Youth have a right to:

(1) An approved foster care placement.

(2) Foster care services including medical assistance
through medicaid.

(3) Participate in the court process as a party to the case.

(4) Have an attorney appointed for them upon filing a
notice of intent to file a petition for dependency and in depen-
dency proceedings.

(5) End their participation in the program at any time.

(6) Referrals to community resources as appropriate.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0546 What must the youth do to
remain in the extended foster care program? Unless other-
wise authorized by court order the youth must:

(1) Agree to participate in the program as expressed in
the written extended foster care agreement;

(2) Maintain standard of eligibility as set by the youth's
academic program or employment related program;

(3) Participate in the case plan, including monthly health
and safety visits;

(4) Acknowledge that children's administration (CA) has
responsibility for the youth's care and placement by authoriz-
ing CA to have access to records related to court-ordered
medical, mental health, drug/alcohol treatment services, edu-
cational records needed to determine continuing eligibility
for the program, and for additional necessary services; and

(5) Remain in the approved foster care placement and
follow placement rules. This means the youth will:

(a) Stay in placement identified by CA or approved by
the court;

(b) Obtain approval from case worker and notify care-
giver for extended absence from the placement of more than
three days; and
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(c) Comply with court orders and any specific rules
developed in collaboration by the youth, caregiver and social
worker.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-25-0548 When is a youth no longer eligible
for the extended foster care program? A youth is no longer
eligible for the extended foster care program and the depart-
ment will ask the court to dismiss the dependency when the
youth:

(1) Graduates from high school or equivalency program,
and has not enrolled in, or applied for and demonstrated an
intent to timely enroll in a post-secondary academic or voca-
tional program;

(2) Graduates from a post-secondary education or voca-
tional program;

(3) Reaches their twenty-first birthday;

(4) Is no longer participating or enrolled in high school,
equivalency program, post-secondary or vocational program,
program promoting employment or removing barriers to
employment;

(5) No longer agrees to participate in foster care services;

(6) Fails or refuses to comply with youth responsibilities
outlined in WAC 388-25-0546; or

(7) Is incarcerated in an adult detention facility on a
criminal conviction.

AMENDATORY SECTION (Amending WSR 13-08-017,
filed 3/25/13, effective 4/25/13)

WAC 388-148-0010 What definitions do I need to
know to understand this chapter? The following defini-
tions are for the purpose of this chapter and are important to
understand these rules:

"Abuse or neglect" means the injury, sexual abuse, sex-
ual exploitation, negligent treatment or mistreatment of a
child where the child's health, welfare and safety are harmed.

"Agency" is defined in RCW 74.15.020(1).

"Assessment” means the appraisal or evaluation of a
child's physical, mental, social and/or emotional condition.

"Capacity" means the maximum number of children
that a home or facility is licensed to care for at a given time.

"Care provider" means any licensed or certified person
or organization or staff member of a licensed organization
that provides twenty-four-hour care for children.

"Case manager'" means the private agency employee
who coordinates the planning efforts of all the persons work-
ing on behalf of a child. Case managers are responsible for
implementing the child's case plan, assisting in achieving
those goals, and assisting with day-to-day problem solving.

"Certification" means:

(1) Department approval of a person, home, or facility
that does not legally need to be licensed, but wishes to have
evidence that it meets the minimum licensing requirements;
or

(2) Department licensing of a child-placing agency to
certify that a foster home meets licensing requirements.

"Children" or "youth," for this chapter, means individ-
uals who are:
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(1) Under eighteen years old, including expectant moth-
ers under eighteen years old; or

(2) Up to twenty-one years of age and pursuing a high
school, equivalent course of study (GED), or vocational pro-
gram or post-secondary academic or post-secondary voca-
tional program, or program promoting employment or
removing barriers to employment;

(3) Up to twenty-one years of age with developmental
disabilities; or

(4) Up to twenty-one years of age if under the custody of
the Washington state juvenile rehabilitation administration.

"Child-placing agency" means an agency licensed to
place children for temporary care, continued care or adop-
tion.

"Crisis residential center (CRC)" means an agency
under contract with DSHS that provides temporary, protec-
tive care to children in a foster home, regular (semi-secure) or
secure group setting.

"Compliance agreement" means a written licensing
improvement plan to address deficiencies in specific skills,
abilities or other issues of a fully licensed home or facility in
order to maintain and/or increase the safety and well-being of
children in their care.

"DCFS" means the division of children and family ser-
vices.

"DDD" means division of developmental disabilities.

"Department" means the department of social and
health services (DSHS).

"Developmental disability" is a disability as defined in
RCW 71A.10.020.

"DLR" means the division of licensed resources.

"Firearms' means guns or weapons, including but not
limited to the following: BB guns, pellet guns, air rifles, stun
guns, antique guns, bows and arrows, handguns, rifles, and
shotguns.

"Foster-adopt" means placement of a child with a fos-
ter parent(s) who intends to adopt the child, if possible.

"Foster home or foster family home" means person(s)
licensed to regularly provide care on a twenty-four-hour basis
to one or more children in the person's home.

"Full licensure" means an entity meets the require-
ments established by the state for licensing or approved as
meeting state minimum licensing requirements.

"Group care facility for children" means a location
maintained and operated for a group of children on a twenty-
four-hour basis.

"Group receiving center" or "GRC" means a facility
providing the basic needs of food, shelter, and supervision for
more than six children placed by the department, generally
for thirty or fewer days. A group receiving center is consid-
ered a group care program and must comply with the group
care facility licensing requirements.

"Hearing'" means the administrative review process.

"I" refers to anyone who operates or owns a foster
home, staffed residential home, and group facilities, includ-
ing group homes, child-placing agencies, maternity homes,
day treatment centers, and crisis residential centers.

"Infant" means a child under one year of age.
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"License" means a permit issued by the department
affirming that a home or facility meets the minimum licens-
ing requirements.

"Licensor" means:

(1) A division of licensed resources (DLR) employee at
DSHS who:

(a) Approves licenses or certifications for foster homes,
group facilities, and child-placing agencies; and

(b) Monitors homes and facilities to ensure that they con-
tinue to meet minimum health and safety requirements.

(2) An employee of a child-placing agency who:

(a) Attests that foster homes supervised by the child-
placing agency meets licensing requirements; and

(b) Monitors those foster homes to ensure they continue
to meet the minimum licensing standards.

"Maternity service' as defined in RCW 74.15.020.

"Medically fragile' means the condition of a child who
has a chronic illness or severe medical disabilities requiring
regular nursing visits, extraordinary medical monitoring, or
on-going (other than routine) physician's care.

"Missing child" means:

(1) Any child up to eighteen years of age for whom Chil-
dren's Administration (CA) has custody and control (not
including children in dependency guardianship) and:

(a) The child's whereabouts are unknown; and/or

(b) The child has left care without the permission of the
child's caregiver or CA.

(2) Children who are missing are categorized under one
of the following definitions:

(a) "Taken from placement" means that a child's
whereabouts are unknown, and it is believed that the child is
being or has been concealed, detained or removed by another
person from a court-ordered placement and the removal, con-
cealment or detainment is in violation of the court order;

(b) ""Absence not authorized, whereabouts unknown"
means the child is not believed to have been taken from
placement, did not have permission to leave the placement,
and there has been no contact with the child and the where-
abouts of the child is unknown; or

(c) "Absence not authorized, whereabouts known"
means that a child has left his or her placement without per-
mission and the social worker has some contact with the child
or may periodically have information as to the whereabouts
of the child.

"Multidisciplinary teams (MDT)" means groups
formed to assist children who are considered at-risk youth or
children in need of services, and their parents.

"Nonambulatory' means not able to walk or traverse a
normal path to safety without the physical assistance of
another individual.

"Nonminor dependent" means any individual age
eighteen to twenty-one years who is participating in extended
foster care services authorized under RCW 74.13.031.

"Qut-of-home placement" means a child's placement
in a home or facility other than the child's parent, guardian, or
legal custodian.

"Premises" means a facility's buildings and adjoining
grounds that are managed by a person or agency in charge.

"Probationary license'" means a license issued as part
of a disciplinary action to an individual or agency that has
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previously been issued a full license but is out of compliance
with minimum licensing requirements and has entered into an
agreement aimed at correcting deficiencies to minimum
licensing requirements.

"Psychotropic medication" means a type of medicine
that is prescribed to affect or alter thought processes, mood,
sleep, or behavior. These include anti-psychotic, antidepres-
sants and anti-anxiety medications.

"Relative" means a person who is related to the child as
defined in RCW 74.15.020 (4)(a)(i), (ii), (iii), and (iv) only.

"Respite" means brief, temporary relief care provided
to a child and his or her parents, legal guardians, or foster par-
ents with the respite provider fulfilling some or all of the
functions of the care-taking responsibilities of the parent,
legal guardian, or foster parent.

"Secure facilities' means a crisis residential center that
has locking doors and windows, or secured perimeters
intended to prevent children from leaving without permis-
sion.

"Service plan' means a description of the services to be
provided or performed and who has responsibility to provide
or perform the activities for a child or child's family.

"Severe developmental disabilities" means significant
disabling, physical and/or mental condition(s) that cause a
child to need external support for self-direction, self-support
and social participation.

"Social service staff'" means a clinician, program man-
ager, case manager, consultant, or other staff person who is
an employee of the agency or hired to develop and implement
the child's individual service and treatment plans.

"Staffed residential home" means a licensed home
providing twenty-four-hour care for six or fewer children or
expectant mothers. The home may employ staff to care for
children or expectant mothers. It may or may not be a family
residence.

""Standard precautions' is a term relating to proce-
dures designed to prevent transmission of bloodborne patho-
gens in health care and other settings. Under standard precau-
tions, blood or other potentially infectious materials of all
people should always be considered potentially infectious for
HIV and other pathogens. Individuals should take appropri-
ate precautions using personal protective equipment like
gloves to prevent contact with blood or other bodily fluids.

"Supervised independent living" includes, but is not
limited to, apartment living, room and board arrangements,
college or university dormitories, and shared roommate set-
tings, which must be approved by the children's administra-
tion or the court.

"Voluntary placement agreement' means, for the pur-
poses of extended foster care services, a written voluntary

agreement between a nonminor dependent who agrees to sub-
mit to the care and authority of the department for the pur-
pose of participating in the extended foster care program.

""Washington state patrol fire protection bureau" or
"WSP/FPB" means the state fire marshal.

"We" or "our" refers to the department of social and
health services, including DLR licensors and DCFS social
workers.

"You" refers to anyone who operates a foster home,
staffed residential home, and group facilities, including group
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homes, maternity programs, day treatment programs, crisis
residential centers, group receiving centers, and child-placing
agencies.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-25-0518 What is the trial independence or
grace period?

WAC 388-25-0520 Does an eligible youth who elects to

participate in extended foster care on
his or her eighteenth birthday receive

a trial independence period?

WAC 388-25-0522 When does the six-month trial inde-

pendence period end?

WAC 388-25-0524 If a youth does not remain enrolled in
school during the trial independence
period may the youth still elect to par-
ticipate in the program?

WAC 388-25-0526 Does a youth have to agree to partici-

pate in extended foster care program?

What is the CA's responsibility for the
youth during the six-month trial inde-
pendence period?

WAC 388-25-0538

WSR 13-16-044
EMERGENCY RULES
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[Insurance Commissioner Matter No. R 2013-18—Filed July 31, 2013, 8:10
a.m., effective July 31, 2013, 8:10 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Provide issuers with the requirements for open
enrollment in the individual health benefit plan market, and
for special enrollment in the individual and small group
health benefit plan markets.

Citation of Existing Rules Affected by this Order:
Amending WAC 284-43-985.

Statutory Authority for Adoption: RCW 48.02.060,
48.18.120(2), 48.20.450, 48.43.0122, 48.44.050, and
48.46.200.

Other Authority: 45 C.F.R. 155.420; 45 C.F.R. 155.725.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Emergency regulations are
necessary because without clear instruction regarding the
requirements for open and special enrollment applicable to
the 2014 plan or policy year, confusion among insurers and
policyholders regarding rights and obligations will occur,
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preventing uniform and timely access to coverage in the indi-
vidual and small group markets. Without open enrollment in
the off-exchange individual market occurring concurrently
with open enrollment on the exchange, issuers participating
off the exchange are at significant risk for adverse selection,
which can jeopardize the financial solvency of an issuer, pay-
ment of claims, and access to coverage at a reasonable cost.
A prior emergency rule on this subject permitted open enroll-
ment for the small group market. That emergency expires on
July 31. Recently issued federal rules permit enrollment at
any time in the small group market both on and off the
exchange, removing the risk of adverse selection for that
marketplace, and requiring the adoption of new emergency
rules explaining this standard, as well as new special enroll-
ment requirements.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 8, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 8, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 8, Amended 1, Repealed 0.

Date Adopted: July 31, 2013.

Mike Kreidler
Insurance Commissioner

NEW SECTION

WAC 284-170-400 Preexisting condition limitations.
For health plans offered, issued or renewed on or after Janu-
ary 1, 2014, issuers must not condition or otherwise limit
enrollment based on preexisting health conditions.

NEW SECTION

WAC 284-170-410 Special enrollment requirements
for small group plans. (1) A "special enrollment period"
means a period of time outside the initial or annual group
renewal period during which an individual applicant may
enroll if the individual has experienced a qualifying event.
An issuer must make special enrollment periods available to
an otherwise eligible applicant if the applicant has experi-
enced one of the qualifying events identified in this section.

(2) A qualifying event for special enrollment in small
group plans offered on or off the health benefit exchange is
one of the following:

(a) The loss of employer sponsored insurance coverage,
or of the coverage of a person under whose policy they were
enrolled, unless the loss is based on the individual's voluntary
termination of employer sponsored coverage, the misrepre-
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sentation of a material fact affecting coverage or for fraud
related to the terminated health coverage;

(b) The loss of eligibility for medicaid or a public pro-
gram providing health benefits;

(c) The loss of coverage as the result of dissolution of
marriage or termination of a domestic partnership;

(d) A permanent change in residence, work, or living sit-
uation, whether or not within the choice of the individual,
where the health plan under which they were covered does
not provide coverage in that person's new service area;

(e) The birth, placement for adoption or adoption of the
applicant for whom coverage is sought;

(f) A situation in which a plan no longer offers benefits
to the class of similarly situated individuals that includes the
applicant;

(g) Loss of individual or group coverage purchased on
the health benefit exchange due to an error on the part of the
exchange, the issuer or the U.S. Department of Health and
Human Services.

(3) Nothing in this rule is intended to alter or affect the
requirements of RCW 48.43.517.

(4) An issuer may require reasonable proof or documen-
tation that an individual seeking special enrollment has expe-
rienced a qualifying event.

(5) An issuer must offer a special enrollee each benefit
package available to members of the group who enrolled
when first eligible. A special enrollee cannot be required to
pay more for coverage than other members of the group who
enrolled in the same coverage when first eligible. Any differ-
ence in benefits or cost-sharing requirements constitutes a
different benefit package.

(6) An issuer must include detailed information about
special enrollment options and rights in its health plan docu-
ments provided pursuant to WAC 284-43-820, and in any
policy or certificate of coverage provided to an employer,
plan sponsor, or enrollee. The notice must be substantially
similar to the model notice provided by the U.S. Department
of Labor or the U.S. Department of Health and Human Ser-
vices.

(7) For children who experience a qualifying event, if the
selected plan is not the plan on which the parent is then
enrolled, or if the parent does not have coverage, the issuer
must permit the parent to enroll when the child seeks enroll-
ment for dependent coverage. An enrolling child must have
access to any benefit package offered to employees, even if
that requires the issuer to permit the parent to switch benefit
packages.

NEW SECTION

WAC 284-170-412 Special enrollment periods for
small group qualified health plans. (1) Issuers of small
group qualified health plans must comply with the additional
special enrollment period requirements set forth in 45 CFR
155.420 (b)(2) and 45 CFR 155.725.

(2) In addition to meeting the requirements set forth in
WAC 284-170-410, issuers must include in qualified health
small group plan contract forms and required disclosure doc-
uments an explanation of special enrollment rights if one of
the following triggering events occurs:

Emergency
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(a) In addition to the requirements for adopted, placed
for adoption, and newborn children, the same special enroll-
ment right accrues for foster children and children placed in
foster care.

(b) The qualified individual, or his or her dependent,
which was not previously a citizen, national or lawfully pres-
ent individual gains such status. For purposes of this subsec-
tion, "dependent" means a dependent as defined in RCW
48.43.005.

(c) The individual demonstrates to the health benefit
exchange that the qualified health plan in which they are
enrolled violated a material provision of the coverage con-
tract in relation to the individual;

(e) The individual becomes newly eligible for cost-shar-
ing reductions or advance payment of premium tax credits, or
the individual's dependent becomes newly eligible. For pur-
poses of this subsection (2)(e) and (f), "dependent" means
dependent as defined in 26 CFR 54.9801-2;

(f) the individual or their dependent who is currently
enrolled in employer sponsored coverage is determined
newly eligible for advance payment of premium tax credit
pursuant to the criteria established in 45 CFR 155.420 (d)(6)
(iii);

(g) In addition to the special enrollment event in WAC
284-170-410 (2)(d), a change in the individual's residence as
the result of a permanent move results in new eligibility for
previously unavailable qualified health plans;

(h) For qualified individuals who are an Indian, as
defined by section 4 of the Indian Health Care Improvement
Act, enrollment in a qualified health plan or change from one
qualified health plan to another must be permitted one time
per month, without requiring an additional special enrollment
triggering event.

(3) If the health benefit exchange establishes earlier
effective dates for special enrollment periods, pursuant to 45
CFR 155.420, an issuer must include in its plan documents
and required disclosures an explanation of the effective date
for special enrollment periods.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 284-170-415 Duration and effective dates of
small group special enrollment periods. (1) This section
applies to nongrandfathered small group plans offered both
on or off the health benefit exchange.

(2) Special enrollment periods must not be shorter than
sixty days from the date of the qualifying event.

(3) The effective date of coverage for those enrolling in
a small group plan through a special enrollment period is the
first date of the next month after the application for coverage
is received, unless one of the following exceptions applies:

(a) For special enrollment of newborn, adopted or placed
for adoption children, the date of birth, date of adoption or
date of placement for adoption becomes the first effective
date of coverage;

(b) For applicants enrolling after the fifteenth of the
month, the issuer must begin coverage not later than the first

Emergency
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date of the second month after the application is received. If
the applicant is enrolling due to marriage or the commence-
ment of a domestic partnership, such applicant's coverage
must begin on the first date of the next month, regardless of
when in the month the application is received. An issuer may
establish an earlier effective date at their discretion.

(c¢) For applicants enrolling because of marriage, either
as spouse or as a dependent child, when notice of the mar-
riage is received within sixty days of the marriage, coverage
must begin no later than the first date of the month immedi-
ately following the date of marriage.

(4) An issuer must not refuse to enroll an applicant who
applies within sixty days of the qualifying event, if the appli-
cant would be eligible had the application been received
during open enrollment.

NEW SECTION

WAC 284-170-420 Individual market open enroll-
ment requirements. (1) For purposes of this section, "open
enrollment" means a specific period of time each year during
which enrollment in a health benefit plan is permitted.

(2) An issuer must limit the dates for enrollment in non-
grandfathered plans offered on the individual market off the
health benefit exchange to the same time period for open
enrollment established by the health benefit exchange.

(3) In addition to the open enrollment period established
by the exchange, an issuer participating in the off-exchange
individual market must hold an open enrollment period
between March 15th and April 30th each year, making its
child-only policies available to those underage nineteen in
compliance with WAC 284-43-985.

(4) An issuer must prominently display information on
its web site about open enrollment periods and special enroll-
ment periods, applicable to its individual health benefit plans
offered either on or off the health benefit exchange.

(a) The web site information about enrollment periods
must provide a consumer with the ability to access or request
and receive an application packet for enrollment at any time.

(b) The displayed information must include details writ-
ten in plain language explaining what constitutes a qualifying
event for special enrollment.

(5) Written notice of open enrollment must be provided
to enrolled persons at some point between September 1st and
September 30th of each year.

NEW SECTION

WAC 284-170-425 Individual market special enroll-
ment requirements. (1) For a nongrandfathered individual
health plan offered on or off the health benefit exchange, an
issuer must make a special enrollment period of not less than
sixty days available to any person who experiences a qualify-
ing event, permitting enrollment in an individual health ben-
efit plan outside the open enrollment period. This require-
ment applies to plans offered on the health benefit exchange
that cover pediatric oral benefits offered as essential health
benefits necessary to satisfy minimum essential coverage
requirements.

(2) A qualifying event means the occurrence of one of
the following:
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(a) The loss of employer sponsored insurance coverage
due to action by either the employer or the issuer or due to the
individual's loss of eligibility for the employer sponsored
coverage, or the loss of the individual or group coverage of a
person under whose policy they were enrolled, unless the loss
is based on the individual's misrepresentation of a material
fact affecting coverage or for fraud related to the discontin-
ued health coverage;

(b) The loss of eligibility for medicaid or a public pro-
gram providing health benefits;

(c) The loss of coverage as the result of dissolution of
marriage or termination of a domestic partnership;

(d) A permanent change in residence, work, or living sit-
uation, whether or not within the choice of the individual,
where the health plan under which they were covered does
not provide coverage in that person's new service area;

(e) The birth, placement for or adoption of the person for
whom coverage is sought. For newborns, coverage must be
effective from the moment of birth; for those adopted or
placed for adoption, coverage must be effective from the date
of adoption or placement for adoption, whichever occurs
first;

(f) A situation in which a plan no longer offers any ben-
efits to the class of similarly situated individuals that includes
the individual;

(g) Coverage is discontinued in a qualified health plan by
the health benefit exchange pursuant to 45 C.F.R. 155.430
and the three month grace period for continuation of coverage
has expired;

(h) Exhaustion of COBRA coverage due to failure of the
employer to remit premium,;

(1) Loss of COBRA coverage where the individual has
exceeded the lifetime limit in the plan and no other COBRA
coverage is available;

(j) If the person discontinues coverage under a health
plan offered pursuant to chapter 48.41 RCW;

(k) Loss of coverage as a dependent on a group plan due
to age.

(3) If the special enrollee had prior coverage, an issuer
must offer a special enrollee each of the benefit packages
available to individuals who enrolled during the open enroll-
ment period within the same metal tier or level at which the
person was previously enrolled. Any difference in benefits or
cost-sharing requirements for different individuals consti-
tutes a different benefit package.

(a) A special enrollee cannot be required to pay more for
coverage than a similarly situated individual who enrolls
during open enrollment.

(b) An issuer may limit a special enrollee who was
enrolled in a catastrophic plan as defined in RCW 48.43.005
(8) to the plans available during open enrollment at either the
bronze or silver level.

(c) An issuer may restrict a special enrollee whose eligi-
bility is based on their status as a dependent to the same metal
tier for the plan on which the primary subscriber is enrolled.

(4) An issuer may require reasonable proof or documen-
tation that an individual seeking special enrollment has expe-
rienced a qualifying event.
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NEW SECTION

WAC 284-170-430 Individual market special enroll-
ment period requirements for qualified health plans. (1)
An issuer offering individual qualified health plans on the
health benefit exchange must make the special enrollment
opportunities, subject to the same terms and conditions spec-
ified in WAC 284-170-425, available to applicants who expe-
rience a qualifying event.

(2) In addition to the special enrollment qualifying
events set forth in WAC 284-170-425, the following special
enrollment opportunities must be made available for individ-
ual plans offered on the health benefit exchange:

(a) For qualified individuals who are an Indian, as
defined by section 4 of the Indian Health Care Improvement
Act, enrollment in a qualified health plan or change from one
qualified health plan to another must be permitted one time
per month, without requiring an additional special enrollment
triggering event.

(b) If the applicant demonstrates to the health benefit
exchange that the qualified health plan in which they are
enrolled violated a material provision of the coverage con-
tract in relation to the individual;

(c) If the applicant lost prior coverage due to errors by
the health benefit exchange staff or the U.S. Department of
Health and Human Services;

(d) If the applicant, or his or her dependent, who was not
previously a citizen, national or lawfully present individual
gains such status. For purposes of this subsection, "depen-
dent" means a dependent as defined in RCW 48.43.005.

(e) If the applicant becomes newly eligible for cost-shar-
ing reductions or advance payment of premium tax credits, or
the individual's dependent becomes newly eligible. For pur-
poses of this subsection (2)(e) and (f), "dependent" means
dependent as defined in 26 CFR 54.9801-2;

(f) If the applicant or their dependent who is currently
enrolled in employer sponsored coverage is determined
newly eligible for advance payment of premium tax credit
pursuant to the criteria established in 45 CFR 155.420
(d)(6)iiD);

(g) In addition to the special enrollment event in WAC
284-170-425 (2)(d), a change in the individual's residence as
the result of a permanent move results in new eligibility for
previously unavailable qualified health plans;

(3) If the applicant experiences a qualifying event and
has coverage on a catastrophic health plan as defined in RCW
48.43.005 (8)(c)(i), the applicant's may be limited by the
exchange to enrollment in a bronze or silver level plan.

(4) This section must not be interpreted or applied to pre-
clude or limit the health benefit exchange's rights to automat-
ically enroll qualified individuals based on good cause or as
required by the U.S. Department of Health and Human Ser-
vices.

(5) Issuers must comply with the special enrollment
event requirements established for qualified health plans
offered on the health benefit exchange in 45 C.F.R. 155.420.
If the health benefit exchange establishes earlier effective
dates for special enrollment periods, pursuant to 45 CFR
155.420, an issuer must include its plan documents and
required disclosures an explanation of the effective date for
special enrollment periods.

Emergency
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NEW SECTION

WAC 284-170-435 Duration, notice requirements
and effective dates of coverage for individual market spe-
cial enrollment periods. (1) Special enrollment periods must
not be shorter than sixty days from the date of the qualifying
event.

(2) The effective date of coverage for those enrolling in
an individual health benefit plan through a special enrollment
period is the first date of the next month after the premium is
received by the issuer, unless one of the following exceptions
applies:

(a) For those enrolling after the twentieth of the month,
the issuer must begin coverage not later than the first date of
the second month after the application is received. Issuers
may establish an earlier effective date at their discretion;

(b) For special enrollment of newborn, adopted or placed
for adoption children, the date of birth, date of adoption or
date of placement for adoption, as applicable, becomes the
first effective date of coverage. The same requirement applies
to foster children or children placed for foster care on quali-
fied health plans;

(c) For special enrollment based on marriage or the
beginning of a domestic partnership, and for special enroll-
ment based on loss of minimum essential coverage, coverage
must begin on the first day of the next month.

(3) For individual plans offered either on or off the
health benefit exchange, an issuer must include detailed
information about special enrollment options and rights in its
health plan documents provided pursuant to WAC 284-43-
820, and in the policy or certificate of coverage provided to
an employer, plan sponsor or enrollee. The notice must be
substantially similar to the model notice provided by the U.S.
Department of Health and Human Services.

AMENDATORY SECTION (Amending Matter No. R 2010-
16, filed 6/15/11, effective 7/16/11)

WAC 284-43-985 Enrollment of persons under age
nineteen (1) For any individual health benefit plan offered
after January 1, ((204H)) 2014, a carrier must conduct an open
enrollme