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WSR 14-08-097
PROPOSED RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Securities Division)

[Filed April 2, 2014, 10:32 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 10-
07-089.

Title of Rule and Other Identifying Information: The
securities division proposes to amend the investment adviser
rules in chapter 460-24A WAC. The amendments would
update various provisions of the investment adviser rules,
including the rules regarding examination and registration
requirements, financial reporting requirements, custody, per-
formance compensation arrangements, books and records
requirements, and unethical business practices. The amend-
ments would add new rule sections addressing compliance
policies and procedures, proxy voting, and advisory con-
tracts. In addition, the amendments would create exemptions
from registration for certain private fund and venture capital
fund advisers. The amendments would repeal WAC 460-
24A-058, which defines when an application is considered
filed; and make additional updates, clarifications, and
changes to the rules.

Hearing Location(s): Department of Financial Institu-
tions (DFI), 150 Isracl Road S.W., Tumwater, WA 98501, on
June 5, 2014, at 10:00 a.m.

Date of Intended Adoption: June 6, 2014.

Submit Written Comments to: Jill Vallely, Securities
Division, P.O. Box 9033, Olympia, WA 98507-9033, e-mail
jill.vallely@dfi.wa.gov, fax (360) 704-7035, by June 4, 2014.

Assistance for Persons with Disabilities: Contact Caro-
lyn Hawkey, P.O. Box 9033, Olympia, WA 98507, TTY
(360) 664-8126 or (360) 902-8760.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The securities
division proposes to amend the rules in chapter 460-24A
WAC in order to address changes in federal law and updates
to NASAA model rules, and to implement necessary protec-
tions for the investing public who may use the services of
investment advisers. The proposed rules would make the fol-
lowing changes:

* Amend the definitions section at WAC 460-24A-
005;

e Create a new section at WAC 460-24A-035 which
clarifies who is a client and specifies how to count
clients for the purposes of determining who needs to
register as an investment adviser under RCW
21.20.040(3);

* Update the examination and registration require-
ments at WAC 460-24A-050 to make them consis-
tent with NASAA model rules;

* Amend the financial reporting requirements at
WAC 460-24A-060 to require advisers who have
custody to file an audited balance sheet with the
securities division. In addition, advisers who have
custody as defined by WAC 460-24A-005 (1)(a)(iii)
and who comply with the safekeeping requirements
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in WAC 460-24A-107 (1)(b) by providing audited
financial statements of the pooled investment vehi-
cle must file those financial statements with the
securities division;

*  Create a new section at WAC 460-24A-071 which
adds an exemption from investment adviser regis-
tration for advisers to qualified private funds (which
does not apply to advisers of funds exempt from the
definition of "investment company" under Section 3
(c)(1) of the Investment Company Act of 1940);

*  Create a new section at WAC 460-24A-072 which
adds an exemption from investment adviser regis-
tration for venture capital fund advisers;

¢ Create a new section at WAC 460-24A-080 which
provides for the termination of pending applications
where the applicants have taken no action for nine
months;

* Amend the custody rules at WAC 460-24A-105,
460-24A-106, and 460-24A-107 to require certain
written agreements and to clarify the requirements
for account statements to pooled investment vehi-
cles;

*  Create a new section at WAC 460-24A-120 which
requires investment advisers with more than one
employee to adopt compliance policies and proce-
dures reasonably designed to prevent violations of
the Securities Act by the adviser and its supervised
persons;

*  Create a new section at WAC 460-24A-125 which
requires investment advisers who vote client securi-
ties to adopt policies and procedures reasonably
designed to ensure that the adviser votes in the best
interest of the clients;

*  Create a new section at WAC 460-24A-130 which
clarifies the requirements for investment advisory
contracts;

*  Update the brochure rule at WAC 460-24A-145 to
make it consistent with the NASAA model rule;

*  Amend the performance compensation rule at WAC
460-24A-150 consistent with the NASAA model
rule and the Securities and Exchange Commission's
amended rule;

*  Amend the books and records requirement at WAC
460-24A-200 to clarify additional recordkeeping
requirements;

* Amend the unethical business practices rule at
WAC 460-24A-220 to specify additional unethical
practices;

*  Repeal WAC 460-24A-058, which defined when an
application was considered filed; and

*  Make additional updates, amendments, and clarifi-
cations.

Reasons Supporting Proposal: The proposed amend-
ments should be adopted in order to reflect changes in federal
law which impact the state regulation of investment advisers.
The amendments will incorporate provisions from updated
NASAA model rules which will help create uniformity
among the states. In addition, the securities division believes
the amendments should be adopted because they will provide
necessary protections for the investing public who use the
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services of investment advisers or invest in pooled invest-
ment vehicles managed by investment advisers.

Statutory Authority for Adoption: RCW 21.20.005,
[21.20].020, [21.20].030, [21.20.]040, [21.20].050,
[21.20].060, [21.20].070, [21.20].080, [21.20].090,
[21.20].100, [21.20].330, [21.20].340, [21.20].450, and
[21.20].702.

Statute Being Implemented: Chapter 21.20 RCW.

Rule is necessary because of federal law, Dodd-Frank
Act enacted July 21, 2010, Public Law No. 111-203.

Name of Proponent: DFI, securities division, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Jill Vallely, 150 Israel Road S.W., Tumwater, WA 98501,
(360) 902-8760; Implementation: Scott Jarvis, Director, DFI,
150 Israel Road S.W., Tumwater, WA 98501, (360) 902-
8760; and Enforcement: William Beatty, Director, Securities,
150 Israel Road S.W., Tumwater, WA 98501, (360) 902-
8760.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Introduction: This small business economic impact
statement (SBEIS) is written in support of proposed rule
amendments drafted by the department of financial institu-
tions, securities division (securities division) to amend the
rules in chapter 460-24A WAC pertaining to investment
advisers.

The investment adviser rules have not been amended
since 2008. Since that time, there have been many changes in
the financial industry and in the laws regulating investment
advisers. For instance, as a result of the Dodd-Frank Wall
Street Reform and Consumer Protection Act, the number of
investment advisers subject to state registration has
increased. In addition, there have been numerous changes
and updates to NASAA model rules, which are adopted by
many states for use in the regulation of investment advisers.
Many of the proposed amendments to the rules would make
Washington's rules consistent with current federal law and
NASAA model rules. The securities division has also identi-
fied certain rules which could be improved to increase inves-
tor protection and to reduce the potential for fraud.

The securities division has involved its registered invest-
ment advisers and notice filed investment advisers through-
out the rule-making process and has made changes to the pro-
posed rule amendments in response [to] their concerns. The
securities division finds that the proposed rule amendments
should be adopted in order to better protect clients of invest-
ment advisers in Washington.

Procedural Background: On March 19, 2010, the
Washington securities division filed a CR-101 preproposal
statement of inquiry with the code reviser's office stating that
it was considering possible updates, amendments, and addi-
tions to its investment adviser rules. The securities division
subsequently prepared a draft of amendments to its invest-
ment adviser rules which was distributed to interested per-
sons in a mailing on August 13, 2012. The securities division
also conducted a survey of state registered investment advis-
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ers and notice filed investment advisers to determine the
costs associated with the rule amendments.

Since that time, the securities division has made certain
changes to the draft amendments in response to feedback
received from investment advisers registered or notice filed
in the state of Washington. The securities division now
intends to proceed with the rule making to amend chapter
460-24A WAC by formally proposing the draft amendments
in a CR-102 filing with the code reviser.

Summary of Proposed Rule Amendments: The pro-
posed rule amendments would amend twenty-seven rule sec-
tions under chapter 460-24A WAC, create seven new sec-
tions, and repeal one section.

The amendments would update various provisions of the
investment adviser rules, including the rules regarding finan-
cial reporting requirements, custody, performance compensa-
tion arrangements, books and records, and unethical business
practices. The amendments would add new rule sections
addressing proxy voting, advisory contracts, and compliance
procedures and practices, and would create exemptions from
registration for certain private fund advisers and venture cap-
ital fund advisers. Many of these changes would make Wash-
ington's rules consistent with current federal law and
NASAA model rules. Finally, the amendments would repeal
WAC 460-24A-058, which defined when an application for
investment adviser or investment adviser representative reg-
istration is considered filed. The securities division deter-
mined that this rule section was unnecessary. The proposed
amendments are described in greater detail below:

Financial Reporting Requirements: The rule making
would amend the financial reporting requirements in WAC
460-24A-060. The amendments would require investment
advisers who have custody, or who require payment of advi-
sory fees six months in advance and in excess of $500 per cli-
ent, to file an audited balance sheet with the securities divi-
sion each year. Currently, a balance sheet must be filed but it
does not need to be audited. In addition, the amendments
would require advisers who have custody as defined in WAC
460-24A-005 (1)(a)(iii) (management of a pooled investment
vehicle) and who have indicated they will comply with the
safekeeping requirements of WAC 460-24A-107 (1)(b) by
providing audited financial statements of the pooled invest-
ment vehicle to limited partners, to file the audited statements
of the pooled investment vehicle with the securities division.
Under the current rules, the annual audited financial state-
ments are provided to investors to fulfill the safekeeping
requirements but are not required to be filed with the securi-
ties division.

Custody: The amendments would make various changes
and clarifications to the custody rules for investment advisers
at WAC 460-24A-105, 460-24A-106, and 460-24A-107.
Under the current WAC 460-24A-105, if the investment
adviser sends account statements, rather than the qualified
custodian, an independent CPA must verify client funds and
securities by examination once per year. The amendments to
WAC 460-24A-105 would provide that the investment
adviser enter into a written agreement with the CPA who will
provide these services. The agreement must contain certain
provisions specified in the amendments that are designed to
protect against fraud. In addition, an investment adviser who
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acts as a qualified custodian must enter into an agreement
with an independent CPA to conduct an examination to ver-
ify funds and securities.

The amendments will revise WAC 460-24A-106 to clar-
ify that advisers who have the authority to directly deduct
fees from client accounts must comply with the custody
requirements in WAC 460-24A-105 as well as the additional
safekeeping requirements specified in WAC 460-24A-106.

The amendments revise WAC 460-24A-107, which pro-
vides additional custody requirements for investment advis-
ers that manage pooled investment vehicles. The amend-
ments would require that if the additional custody require-
ments in WAC 460-24A-107(1) are met by engaging an
independent party to authorize withdrawals, the investment
adviser must enter into a written agreement with the indepen-
dent party. The amendments specify that if the adviser uses
an independent party to meet the requirements of WAC 460-
24A-107 (1)(a), the investment adviser is not required to
comply with the net worth and bonding requirements for an
investment adviser with custody. If the adviser meets the
additional custody requirements of WAC 460-24A-107(1) by
providing audited financial statements, the rule amendments
specify to whom and when the audited financial statements
must be delivered.

Finally, the amendments to WAC 460-24A-107 clarify
that an investment adviser to a pooled investment vehicle
must deliver account statements to each limited partner or
beneficial owner of the pooled investment vehicle. The
account statements must include the total amount of all addi-
tions and withdrawals to the fund, the opening and closing
value at the end of the quarter, a listing of all long and short
positions on the closing date of the statements, the total
amount of additions to and withdrawals from the fund by the
investor, and the total value of the investor's interest in the
fund at the end of the quarter.

Performance Compensation Arrangements: The rule
making will make several changes to WAC 460-24A-150,
which addresses performance compensation arrangements.
The amendments adopt the formula for permitted perfor-
mance compensation arrangements and disclosure require-
ments found in the current NASAA performance-based com-
pensation exemption for investment advisers model rule. In
addition, the amendments add provisions to conform to the
proposed revisions to the NASAA performance-based com-
pensation exemption for investment advisers model rule.
These provisions state that advisers who are not registered or
required to be registered may enter into performance-based
compensation agreements. They also clarify that a beneficial
owner of an equity interest in certain investment vehicles is a
client for the purpose of the performance compensation rule.
The rule amendments also adopt transition rules that allow
performance-based compensation arrangements that were
permitted by the rule in place at the time the advisory contract
was signed.

Books and Records: The rule making will amend WAC
460-24A-200, which specifies the books and records to be
maintained by investment advisers. The amendments will
add the following to the books and records that must be main-
tained:
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e Written information about each security an adviser
recommends a client buy or sell that is the basis for
making any recommendation or providing any
investment advice to such client;

*  Records to be maintained following inadvertent cus-
tody of client securities or funds, pursuant to the
NASAA custody requirements for investment
advisers model rule; and

* A copy of a written business continuity plan which
identifies procedures to be followed in the event of
an emergency or significant business disruption and
which is reasonably designed to enable the invest-
ment adviser to meet its fiduciary obligations to cli-
ents.

The amendments will require investment advisers who
have custody to keep the following additional records:

e A copy of all documents executed by the client
under which the adviser is authorized of [or] permit-
ted to withdraw a client's funds or securities main-
tained with a custodian upon the adviser's instruc-
tion to the custodian;

* A copy of each client's quarterly account statements
as generated and delivered by the qualified custo-
dian, plus any statements generated by the adviser
and delivered to the client;

*  Any special examination reports;

*  Any findings by the independent CPA of any mate-
rial discrepancies;

*  Evidence of the client's designation of an indepen-
dent representative, if applicable;

* For investment advisers who manage a pooled
investment vehicle: Current account statements, and
specific records to demonstrate compliance with
either WAC 460-24A-107 (1)(a) or (b); and

*  For investment advisers with custody under WAC
460-24A-109(3): A copy of the written statement
and signed acknowledgment given to each benefi-
cial owner explaining why the adviser is not com-
plying with WAC 460-24A-105.

In addition, the rule making will revise the provisions
regarding records retention and preservation in WAC 460-
24A-200(7) in order to conform to the NASAA investment
advisers recordkeeping model rule.

Unethical Practices: The rule making will amend WAC
460-24A-220, which specifies certain practices as unethical
business practices for investment advisers.

The unethical business practices rule currently states that
it applies to investment advisers and federal covered advisers.
The amendments add that the rule applies to investment
adviser representative[s] as well. The amendments clarify
that advisers may not disclose any current or former client's
financial information unless required by law or consented to
by the client. The amendments clarify that the adviser may
not enter into an advisory contract that does not comply with
the draft rule at WAC 460-24A-130.

In addition, the amendments specify that it is an unethi-
cal business practice for investment advisers, investment
adviser representatives, and federal covered advisers to make
in the solicitation of clients, any untrue statement of fact, or
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omitting to state a material fact necessary in order to make
the statement made, in light of the circumstances in which it
was made, not misleading.

Proxy Voting: The rule making will add a new section to
the rules, WAC 460-24A-125, which will require investment
advisers who exercise voting authority with respect to client
securities to adopt policies and procedures that are designed
to ensure that the adviser votes client securities in the best
interest of the clients. Investment advisers who exercise vot-
ing authority must disclose to clients how they can obtain
information on how their securities were voted.

Advisory Contracts: The rule making will add a new sec-
tion to the rules, WAC 460-24A-130, which specifies the
requirements for the investment advisory contract. The rule is
based on the NASAA model rule on the contents of the
investment advisory contract and incorporates existing advi-
sory contract requirements currently found in the unethical
practices provision at WAC 460-24A-220(16). The draft rule
states it is unlawful under RCW 21.20.020 and 21.20.030 to
enter into an advisory contract unless it provides in writing:

*  The services to be provided, the term of the contract,
the investment advisory fee, the formula for com-
puting the fee, the amount of prepaid fee to be
returned in the event of termination or nonperfor-
mance of the contract, and whether and the extent to
which the contract grants discretionary authority to
the adviser and any limits on such authority;

*  That no direct or indirect assignment or transfer [of]
the contract may be made without the written con-
sent of the client;

e That the adviser shall not be compensated on the
basis of a share of capital gains except as permitted
under WAC 460-24A-150;

*  That if the adviser is a partnership, it shall notify the
client of any change to the membership of the part-
nership within a reasonable time after the change;

e That if the adviser has custody as a consequence of
its authority to make withdrawals from client
accounts to pay the adviser's advisory fees, that the
contract gives the adviser the authority to deduct
fees from the account held by the qualified custo-
dian;

*  The nature and extent to which the adviser is granted
proxy voting authority with respect to client securi-
ties;

¢ The terms for termination of the contract;

*  The nature and extent to which the adviser may elec-
tronically deliver documents including account
statements and fee invoices, and the extent and man-
ner in which the client may opt out of receiving doc-
uments electronically; and

¢ That the contract shall be governed by the laws of
the state in which the client resides.

Compliance Procedures and Practices: The rule making
would create new section WAC 460-24A-120, concerning
compliance procedures and practices. The rule states that it is
unlawful for an investment adviser who has more than one
employee to provide investment advice unless the adviser
adopts and implements written procedures reasonably
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designed to prevent violations of the Securities Act of Wash-
ington by the investment adviser and its supervised persons.
The rule specifies that such policies must be reviewed for
adequacy at least annually, and an individual must be desig-
nated as responsible for administering the policies and proce-
dures.

Additional Provisions: In addition to the changes listed
above, the rule making will:

*  Create a new section at WAC 460-24A-071 which
adds an exemption from investment adviser regis-
tration for advisers to qualified private funds (which
does not apply to advisers of section 3 (c¢)(1) funds);

*  Create a new section at WAC 460-24A-072 which
adds an exemption from investment adviser regis-
tration for venture capital fund advisers;

*  Create a new section at WAC 460-24A-035 which
clarifies who is a client and specifies how to count
clients for the purposes of determining who needs to
register as an investment adviser under RCW
21.20.040(3);

*  Create a new section at WAC 460-24A-080 which
provides for the termination of pending applications
where the applicants have taken no action for nine
months;

* Update the examination and registration require-
ments at WAC 460-24A-050 to make them consis-
tent with NASAA model rules;

e Update the brochure rule at WAC 460-24A-145 to
make it consistent with the NASAA model rule;

*  Repeal WAC 460-24A-058, which defined when an
application was considered filed; and

*  Make additional updates, amendments, and clarifi-
cations.

Need for Economic Impact Statement: RCW 19.85.-
030 provides that an agency shall prepare an SBEIS if the
rules it is proposing would impose more than minor costs on
businesses in an industry. Minor costs are defined by RCW
19.85.020 as a cost per business that is less than three-tenths
of one percent of annual revenue or income, or one hundred
dollars, whatever is greater; or one percent of annual payroll.
The securities division determined that a small business eco-
nomic impact may be required for this rule making.

Survey of Investment Advisers: In order to gather the
information to prepare an SBEIS, RCW 19.85.040 provides
that an agency may survey a representative sample of
affected businesses to assist in the accurate assessment of the
costs of a proposed rule. To that end, the securities division
prepared a small business economic impact survey to survey
its state registered investment advisers and a representative
sample of federal registered advisers that are notice filed in
the state of Washington.

In general, investment advisers in Washington with
assets under management of less than $100 million must reg-
ister with the state. Investment advisers with assets under
management of $100 million or more must register with the
Securities and Exchange Commission (SEC) and make a
notice filing with the securities division if they do business in
Washington. At the time of the survey, the securities division
had six hundred sixty-three state registered investment advis-
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ers and one thousand five hundred and twenty-seven federal
registered notice filed advisers.

On August 13, 2012, the securities division sent a letter
by e-mail to all state registered investment advisers (and
applicants with a pending investment adviser application)
and a random selection of approximately fifty percent of the
federal registered investment advisers notice filed in Wash-
ington. If a state registered investment adviser did not have
an e-mail address on file, the securities division sent a hard
copy of the letter by regular mail. The letter contained a link
to an online survey designed to determine the economic
impact of the proposed amendments to the rules under chap-
ter 460-24A WAC on small businesses. The letter explained
the reasons for conducting the survey and requested that
recipients complete the survey by following the link pro-
vided.

The online survey consisted of thirty-six questions. Each
question in the survey focused on a proposed rule amendment
and provided a background statement briefly explaining the
amendment. The survey asked whether proposed changes to
a rule section would cause increased costs. The survey then
requested information on the additional costs of the profes-
sional services, equipment, supplies, labor, and administra-
tive costs associated with each proposed rule change. Each
question also allowed a free form response for survey takers
to explain any additional costs. The survey also gathered data
on the number of employees each investment adviser had,
and questioned whether the rule making as a whole would
cause a loss of revenue or the loss or addition of any jobs.

The initial survey period lasted from August 13, 2012,
until September 7, 2012. The securities division received
three hundred fourteen unique responses. The securities divi-
sion received responses or partial responses from two hun-
dred seven state registered investment advisers and one hun-
dred seven federal registered advisers notice filed in Wash-
ington. Of the respondents, two hundred eighty-six were
small businesses as defined by RCW 19.85.020(3) of the
Regulatory Fairness Act. All state registered investment
advisers who responded to the survey are small businesses
because they all have less than fifty employees.

The securities division prepared an SBEIS based on the
initial survey results and filed a copy with the code reviser's
office. The securities division then received a comment sug-
gesting that exempt reporting advisers should have been
included in the survey pool. The securities division agreed
that the three exempt reporting advisers doing business in
Washington should be included in the survey. The securities
division subsequently sent the online survey to these three
advisers, all of whom are located out of state. The second sur-
vey period lasted from June 7, 2013, to June 28, 2013. The
securities division received one response. The response was
from an exempt reporting adviser that qualified as a small
business for the purposes of the Regulatory Fairness Act. The
response indicated that the proposed rule changes would not
create additional costs, would not cause lost sales or reve-
nues, and would not cause the elimination of any jobs.

The results of the initial survey are discussed below. The
results from the exempt reporting advisers' survey were not
included in the analysis because the response received indi-
cated that there would be no economic impact on the adviser.
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The securities division determined that averaging a zero into
the data would not affect the analysis of the economic impact.

REQUIRED ELEMENTS OF SBEIS

A brief description of the reporting, recordkeeping,
and other compliance requirements of the proposed rules
and of the kinds of professional services that a small busi-
ness is likely to need in order to comply with the require-
ments. An analysis of the costs of compliance for identi-
fied industries, including costs of equipment, supplies,
and increased administrative costs.

The proposed rule amendments make a variety of
changes to the existing investment adviser rules, some of
which will create new recordkeeping, reporting, or compli-
ance requirements for licensees. Registered investment
advisers already maintain certain records required of invest-
ment advisers under WAC 460-24A-200. As they do cur-
rently, investment advisers registered in Washington will
need to demonstrate compliance with the amended rules by
providing required records during periodic examinations of
the investment adviser by the securities division.

The rule making creates certain new recordkeeping and
compliance requirements, including the following: Revising
and executing advisory contracts to meet the requirements of
the new rule; drafting or revising compliance policies and
procedures; drafting or revising agreements with independent
CPAs and independent parties (if applicable) to meet the
specification of the rules; developing proxy voting disclo-
sures (if applicable); drafting business continuity plans; and
drafting and maintaining written information on securities
that the adviser recommends.

As a result of the rule amendments, investment advisers
may incur expenses by the need to review existing proce-
dures, documents, and agreements to ensure compliance with
the new rules. Though not required to do so by the proposed
rules, investment advisers may choose to hire professional
services to assist them in complying with the new rules.
Investment advisers may hire legal or other professional ser-
vices to create or revise advisory agreements, compliance
policies and procedures, proxy voting disclosures, account
statements for pooled investment vehicles, and other docu-
ments and agreements used in the investment adviser's busi-
ness. Investment advisers may also consult professional ser-
vices for advice on establishing systems or methods to ensure
compliance.

Certain advisers, such as those who have custody, will be
required to use the services of an independent CPA in order
to file an audited balance sheet for the investment adviser
each year.

In addition, the proposed rule making may have an eco-
nomic impact on investment advisers in the form of increased
equipment, supplies, labor, and administrative costs. These
costs may relate to postage and other mailing costs, copying
expenses, computer or software expenses, and expenses asso-
ciated with recordkeeping and record retention. The rule
making may cause investment advisers to hire additional
employees to ensure compliance.

The securities division surveyed investment advisers to
determine if the new requirements would add costs to their
business, and if so, how much. The survey provided a sum-
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mary of the rule changes by section, and asked first whether
the proposed changes to each section would create any addi-
tional costs for the investment adviser. The following chart
provides the responses from the survey question regarding
whether compliance with the proposed changes to each rule
section would create any additional costs.

Whether Rule Changes Will Create Additional Costs
Rule Provision Yes No
WAC 460-24A-005 24% 76%
WAC 460-24A-010 4% 96%
Plain English Updates 11% 89%
WAC 460-24A-035 5% 95%
WAC 460-24A-040 2% 98%
WAC 460-24A-047 8% 93%
WAC 460-24A-050 11% 89%
WAC 460-24A-059 0% 100%
WAC 460-24A-060 13% 87%
WAC 460-24A-070 0% 100%
WAC 460-24A-071 1% 99%
WAC 460-24A-072 0% 100%
WAC 460-24A-080 4% 96%
WAC 460-24A-100 8% 92%
WAC 460-24A-105 9% 91%
WAC 460-24A-106 13% 87%
WAC 460-24A-107 4% 96%
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Whether Rule Changes Will Create Additional Costs
Rule Provision Yes No
WAC 460-24A-108 2% 98%
WAC 460-24A-109 0% 100%
WAC 460-24A-120 19% 81%
WAC 460-24A-125 10% 90%
WAC 460-24A-130 24% 76%
WAC 460-24A-140 1% 99%
WAC 460-24A-145 1% 99%
WAC 460-24A-150 1% 99%
WAC 460-24A-160 1% 99%
WAC 460-24A-170 2% 98%
WAC 460-24A-200 25% 75%
WAC 460-24A-205 6% 94%
WAC 460-24A-220 8% 92%
WAC 460-24A-058 0% 100%

Where the survey takers indicated that the rule changes
in a particular section would create additional costs, the sur-
vey requested information regarding the amount of increased
costs of professional services, equipment, supplies, labor, and
administrative costs attributable to each section of the rules.
Each survey taker provided information regarding its number
of employees, which allowed the securities division to calcu-
late the average cost per employee for each investment
adviser. These costs per employee were then averaged
together.

The following chart provides the average cost increase per employee for each rule change for all survey respondents.

Average Cost Increase
Prof'l
Rule Provision Services Equipment Supplies Labor Admin
WAC 460-24A-005 $370.87 $7.58 $18.52 $209.19 $197.54
WAC 460-24A-010 $15.21 $- $0.34 $4.86 $5.77
Plain English Updates $101.94 $0.17 $1.82 $37.12 $67.19
WAC 460-24A-035 $25.25 $- $0.37 $7.21 $18.92
WAC 460-24A-040 $0.98 $- $0.90 $0.79 $1.42
WAC 460-24A-047 $25.89 $0.18 $0.26 $8.90 $15.01
WAC 460-24A-050 $118.29 $- $0.42 $9.23 $103.62
WAC 460-24A-059 $3.61 $- $ - $3.61 $-
WAC 460-24A-060 $313.48 $1.24 $0.01 $82.90 $181.84
WAC 460-24A-070 $ - $- $ - $ - $-
WAC 460-24A-071 $129.74 $- $0.01 $0.05 $0.51
WAC 460-24A-072 $- $- $- $ - $ -
WAC 460-24A-080 $29.56 $0.09 $0.10 $16.03 $9.64
WAC 460-24A-100 $72.45 $- $0.57 $40.32 $34.32
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Average Cost Increase

Prof'l
Rule Provision Services Equipment Supplies Labor Admin
WAC 460-24A-105 $255.34 $9.08 $11.91 $75.76 $119.20
WAC 460-24A-106 $361.52 $8.55 $31.40 $134.33 $ 188.08
WAC 460-24A-107 $173.03 $1.57 $10.43 $62.01 $111.86
WAC 460-24A-108 $15.79 $- $ - $7.80 $6.14
WAC 460-24A-109 $ - $- $ - $ - $ -
WAC 460-24A-120 $163.94 $2.17 $2.98 $65.66 $97.21
WAC 460-24A-125 $106.69 $ - $0.78 $32.09 $42.47
WAC 460-24A-130 $120.78 $0.97 $3.86 $83.43 $ 58.96
WAC 460-24A-140 $3.97 $- $ - $3.97 $ -
WAC 460-24A-145 $26.03 $0.68 $4.26 $13.30 $10.78
WAC 460-24A-150 $7.85 $- $ - $ - $1.66
WAC 460-24A-160 $4.94 $- $0.48 $3.28 $1.18
WAC 460-24A-170 $16.80 $- $ - $12.00 $6.40
WAC 460-24A-200 $433.80 $17.53 $12.23 $212.75 $282.62
WAC 460-24A-205 $43.59 $0.30 $1.97 $11.13 $19.40
WAC 460-24A-220 $104.94 $- $0.34 $59.42 $59.58
WAC 460-24A-058 $1.05 $- $ - $1.05 $ -

The following chart provides the average cost increase per employee only for those investment advisers who indicated that
a particular rule change would create additional costs.

Average Additional Costs

Prof'l
Rule Provision Services Equipment Supplies Labor Admin
WAC 460-24A-005 $2,217.79 $566.67 $553.73 $2,156.84 $1,373.60
WAC 460-24A-010 $ 742.54 $- $100.00 $356.17 $422.54
Plain English Updates $982.06 $50.00 $105.00 $715.24 $970.89
WAC 460-24A-035 $ 654.24 $- $52.50 $513.89 $490.10
WAC 460-24A-040 $92.92 $0.20 $ 85.07 $75.07 $ 100.94
WAC 460-24A-047 $402.69 $25.10 $14.48 $249.27 $262.67
WAC 460-24A-050 $1,478.63 $0.24 $16.46 $317.15 $1,676.25
WAC 460-24A-059 $1,000.00 $- $ - $ 1,000.00 $ -
WAC 460-24A-060 $2,800.45 $333.33 $2.00 $ 1,586.96 $2,866.73
WAC 460-24A-070 $- $ - $ - $ - $ -
WAC 460-24A-071 $17,644.23 $0.40 $2.00 $14.00 $ 68.69
WAC 460-24A-072 $- $- $ - $ - $ -
WAC 460-24A-080 $ 800.99 $12.60 $9.46 $ 543.03 $373.24
WAC 460-24A-100 $963.52 $0.20 $25.43 $975.02 $ 652.07
WAC 460-24A-105 $2,953.09 $482.91 $633.39 $1,439.37 $1,981.71
WAC 460-24A-106 $2,870.22 $447.93 $913.97 $1,599.80 $2,053.22
WAC 460-24A-107 $4,883.31 $400.00 $1,325.00 $5,250.00 $3,551.41
WAC 460-24A-108 $679.18 $- $ - $671.05 $527.78
WAC 460-24A-109 $- $ - $ - $ - $ -
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Average Additional Costs

Prof'l
Rule Provision Services Equipment Supplies Labor Admin
WAC 460-24A-120 $1,036.91 $275.00 $125.83 $790.99 $819.78
WAC 460-24A-125 $1,437.48 $- $100.00 $ 746.94 $776.54
WAC 460-24A-130 $601.48 $120.83 $137.13 $741.93 $458.82
WAC 460-24A-140 $1,000.00 $- $ - $ 1,000.00 $ -
WAC 460-24A-145 $381.22 $85.00 $117.89 $367.88 $243.97
WAC 460-24A-150 $ 656.97 $- $- $ - $208.23
WAC 460-24A-160 $413.21 $- $121.21 $274.12 $ 148.03
WAC 460-24A-170 $ 840.00 $- $ - $ 1,000.00 $533.33
WAC 460-24A-200 $2,232.25 $481.04 $377.62 $1,695.16 $1,837.01
WAC 460-24A-205 $904.39 $75.00 $163.62 $346.47 $536.77
WAC 460-24A-220 $1,639.63 $- $42.50 $ 1,485.53 $1,354.14
WAC 460-24A-058 $263.16 $- $ - $263.16 $ -

Analysis of Increased Costs: The survey results indi-
cated that certain rule changes would create greater costs than
others. These were the changes to the definitions section, the
plain English updates, the financial reporting requirements
and application requirements, the custody requirements, the
compliance policies and procedures requirement, the proxy
voting section, the advisory contracts section, and the books
and records section. The survey results are described in fur-
ther detail below.

WAC 460-24A4-005 Definitions: The securities division
was surprised that twenty-five percent of survey respondents
indicated that the changes to WAC 460-24A-005, the defini-
tions section of the investment adviser rules, would lead to
increased costs. The responses indicated an average cost per
employee of $370.87 for professional services, $209.19 for
labor, and $197.54 for increased administrative costs.

The securities division added several definitions to
WAC 460-24A-005, including definitions taken from
NASAA model rules or from the Form ADV glossary. The
securities division proposed many of these definitions in
order to create uniformity with other states. In the instance of
definitions taken from the Form ADV glossary, investment
advisers were already subject to these definitions as all regis-
tered advisers must complete a Form ADV as part of their
application.

The survey respondents commented upon the proposed
revision of the definition of custody. The current definition
allows funds to be returned within three business days with-
out being deemed to have custody of the funds. However, the
draft definition stated that an investment adviser has custody
of funds if the adviser fails to return customer funds received
inadvertently within one business day. Survey respondents
indicated this change would cost them money and that return-
ing funds within one business day might be difficult to
accomplish.

The survey question regarding the definitions section
was the first substantive question of the survey. It appeared
from the free form answer responses for this section that
many of the respondents may have been providing comments
related to other rule subsections, or all of the rule revisions
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collectively. For instance, comments in response to this ques-
tion expressed that providing quarterly statements and updat-
ing written supervisory policies would increase costs. These
provisions do not appear in definitions section. Therefore, it
is not clear whether some survey respondents may have pro-
vided dollar figures in response to this question that were
intended to apply to the rule making as a whole. It may be that
some of the expenses reported in response to this survey
question refer to costs associated with other sections of the
rules.

Plain English Updates: In drafting amendments to the
investment adviser rules, the securities division made an
effort to revise the text of the rules to use "plain English"
style, which is a policy initiative in Washington state. For
instance, constructions such as "an investment adviser must
..." were replaced with "if you are an investment adviser, you
must ...." Such changes are intended to make the rules easier
for laypersons to read and understand. Because the rule mak-
ing will make substantive changes to multiple sections of the
investment adviser rules, the securities division decided to
make "plain English" updates to several other sections at this
time, namely: WAC 460-24A-020, 460-24A-030, 460-24A-
045, 460-24A-057, 460-24A-110, and 460-24A-210. These
changes create uniformity in the chapter, but do not substan-
tively change the rules.

The securities division included a combined question in
its survey regarding the plain English changes made to WAC
460-24A-020, 460-24A-030, 460-24A-045, 460-24A-057,
460-24A-110, and 460-24A-210. Surprisingly, eleven per-
cent of the respondents indicated that the plain English
changes would increase their costs. These costs included an
average of $101.94 per employee for professional services,
$37.12 for labor, and $67.19 for increased administrative
expenses.

Based on the free form answer for this survey question,
it appears that several survey respondents did not understand
the nature of the plain English amendments. Several respon-
dents appeared to conclude that the changes in the rules
would require them to convert their own documents to plain
English style. They may have been primed to think this based
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on recent changes by the SEC requiring that Form ADV 2 be
written in plain English. However, the securities division has
not proposed that investment advisers rewrite their docu-
ments in plain English. The securities division was merely
attempting to make the text of the investment adviser rules in
chapter 460-24A WAC easier to understand. As the plain
English changes require no action on the part of investment
advisers or others, the securities division does not believe that
making the plain English changes to the investment adviser
rules will create any additional costs for investment advisers.

WAC 460-244-050 Application and examination
requirements: The survey results indicated that approxi-
mately eleven percent of survey respondents believed that
changes to the examination and application requirements in
WAC 460-24A-050 would result in increased expenses.
These expenses would include an average of $118.29 per
employee for professional services and $103.62 per
employee for increased administrative costs.

WAC 460-24A-050 lists the examination and applica-
tion requirements for investment advisers. The requirements
state that investment adviser[s] must file the financial state-
ments required by WAC 460-24A-060 with an application.
Under WAC 460-24A-050 and 460-24A-060, investment
advisers with custody must submit an audited balance sheet
as part of their initial application. Requiring an audited bal-
ance sheet provision means that investment advisers with
custody must hire the services of a CPA. This may increase
costs.

In addition, the changes in the examination requirements
may require a limited number of individuals who have never
taken a licensing examination to take and receive a passing
score. Such individuals may incur expenses for test prepara-
tion materials and examination fees.

Finally, the rule change specifies that investment advis-
ers that manage pooled investment vehicles must submit cer-
tain additional documents with their applications. These doc-
uments include an account agreement with a qualified custo-
dian, an engagement letter with a CPA, a private placement
memorandum or other offering circular, a subscription agree-
ment, and an operating agreement for the pooled investment
agreement. The submission of these documents may increase
costs in postage and copying; however, we note that an
investment adviser who manages a pooled investment vehicle
would already have these documents prepared. Furthermore,
the securities division already requests these documents from
investment adviser applicants who manage pooled invest-
ment vehicles and has for several years.

WAC 460-244-060 Financial reporting requirements:
The survey results indicated that approximately thirteen per-
cent of survey respondents believed that changes to WAC
460-24A-060 would result in increased expenses. These
expenses would include an average of $313.48 per employee
for professional services, $82.90 per employee in labor, and
$181.84 per employee for increased administrative expenses.
Of the thirteen percent who indicated that the changes would
increase costs, those costs included an average per employee
0f'$2,800.45 for professional services, $1,586.96 of labor and
$2,866.73 for increased administrative costs.

The cost increases under WAC 460-24A-060 relate to
the requirement that investment advisers with custody submit
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an audited balance sheet. Currently, advisers submit a bal-
ance sheet but it does not need to be audited. As discussed
above under the WAC 460-24A-050 heading, the new
requirement will require investment advisers with custody to
pay a CPA for audit services.

In addition, the changes to WAC 460-24A-060 will
require the filing of audited financial statements for pooled
investment vehicles by those investment advisers who choose
to satisfy the custody requirements for pooled investment
vehicles by provided [providing] audited financial statements
for the pooled investment vehicle. There may be postage,
copying, and other costs related to filing the statements with
the securities division each year. Currently, investment advis-
ers to pooled investment vehicles who choose to satisfy the
custody requirements in WAC 460-24A-107 by providing
audited financial statements provide these financial state-
ments to investors but are not required to provide a copy to
the securities division.

WAC 460-244-105 Custody requirements: The survey
results indicated that approximately nine percent of survey
respondents believed that changes to the custody require-
ments at WAC 460-24A-105 would result in increased
expenses. These expenses would include an average of
$255.34 per employee for professional services, $75.76 per
employee for labor, and $119.20 per employee for increased
administrative costs. For the nine percent of survey respon-
dents who indicated that the rule changes would create addi-
tional costs, the average costs per employee were $2,953.09
for professional services, $1,439.37 for labor, and $1,981.71
for increased administrative costs.

The increase in costs would arise from the need for
advisers who satisfy the custody rules by having regular
audits to enter into agreements which contain certain provi-
sions. Similarly, investment advisers who act as qualified
custodians must comply with new provisions requiring an
agreement with a CPA that meet the requirements specified
in the rule. These provisions are adopted from the NASAA
model custody rule and will create uniformity with other
states and with the SEC's custody rules. Furthermore, these
provisions serve the goal of protecting client funds which is
of utmost concern. However, the professional services, labor
and administrative costs to amend or create compliant agree-
ments may create additional costs for advisers.

WAC 460-24A4-106 Additional custody requirements for
adviser who deduct fees: According to the survey, thirteen
percent of respondents believed that changes to the additional
custody requirements at WAC 460-24A-106 for advisers who
directly deduct fees would increase costs. The proposed
change clarifies that WAC 460-24A-106 applies to all indi-
viduals who have custody under any of the three prongs of
the custody definition in WAC 460-24A-005 and who deduct
fees directly, not just those who have custody solely because
they deduct fees directly. In the view of the securities divi-
sion, the substance of the rule is not changed. However, sur-
vey takers responded differently. The survey found that there
would be an average increase of $361.52 in professional ser-
vices, $134.33 in labor, and $188.08 in increased administra-
tive costs.

WAC 460-244-107 Additional custody provisions for
advisers to pooled funds: The survey revealed that updates to
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WAC 460-24A-107 would increase costs for four percent of
survey respondents. Averaged over all respondents, the
increased costs include $173.03 per employee for profes-
sional services and $111.86 for increased administrative
costs. However, for the four percent of survey respondents
who indicated an increased cost, these costs included
$4,883.31 per employee for administrative costs, $400 per
employee for equipment, $1,325 per employee for supplies,
$5,250 per employee for labor, and $3,551.41 per employee
for increased administrative costs.

The proposed rule changes specify that the quarterly
account statements required by WAC 460-24A-105 be sent to
each beneficial owner of an interest in a pooled fund man-
aged by the investment adviser. In addition, the rule amend-
ments specify the information that the account statements
must contain. The proposed rule changes provide some relief
from the amount of information required by existing rules to
be contained in account statements. However, the rule
changes may require advisers who manage pooled invest-
ment vehicles to hire professional services to revise their
account statements in order to comply with the rule changes
if they do not already provide quarterly account statements
that meet the requirements.

WAC 460-24A4-120 Compliance procedures and poli-
cies: The survey results indicated that approximately nine-
teen percent of survey respondents believed that the creation
of the new rule provision at WAC 460-24A-120 requiring
written compliance policies and procedures would result in
increased expenses. The survey found that the average cost
increases included $163.94 per employee in professional ser-
vices, and $97.21 in increased administrative costs per
employee. For the nineteen percent of survey respondents
who indicated that the new rule would create additional costs,
there was an average increase of $1,036.91 in professional
services, $790.99 in labor, and $527.78 in increased adminis-
trative costs per employee.

The proposed rule is a new section modeled after federal
Rule 206 (4)-7. Investment advisers who do not have compli-
ance policies and procedures reasonably designed to prevent
violations of the Securities Act by their employees must
adopt them, and must review them at least annually. Advisers
may incur costs in professional fees in designing and updat-
ing their policies, and may incur expenses in training employ-
ees in the new policies and implementing annual review pro-
cedures, among other possible expenses.

WAC 460-244-125 Proxy voting: The survey results
indicated that ten percent of survey respondents believed that
the creation of the new rule provision at WAC 460-24A-125
regarding proxy voting would result in increased expenses.
The average cost increase per employee for each survey
respondent included $106.69 per employee for professional
services, $32.09 per employee in labor, and $43.47 per
employee in increased administrative costs. Of the ten per-
cent who stated that the new rule would increase their costs,
the average cost increase per employee was $1,437.48 in pro-
fessional services, $100 in supplies, $746.94 in labor, and
$776.54 in increased administrative costs.

The new rule will require investment advisers who exer-
cise voting authority for their client's securities to adopt writ-
ten policies and procedures to ensure that voting authority is
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exercised in the best interests of the adviser's client. In addi-
tion, advisers who exercise voting authority for their client's
securities must provide disclosure information to clients as
specified in the rule. Advisers who do not exercise voting
authority will not be required to adopt policies or disclosure
documents. However, those that do exercise voting authority
may incur costs of developing policies, procedures, and dis-
closure documents. Advisers may choose to use the profes-
sional services of attorneys or consultants to complete these
tasks.

WAC 460-24A-130 Contents of advisory contract: The
survey results indicated that twenty-four percent of survey
respondents believed that the creation of the new rule provi-
sion at WAC 460-24A-130 concerning the contents of the
advisory contract would cause an increase in expenses. The
average cost increase according to the survey results includes
$120.78 per employee in professional services. Advisers may
choose to use the professional services of an attorney or con-
sultant to ensure that their advisory contracts comply with the
rule. However, many of the requirements for advisory con-
tracts in proposed WAC 460-24A-130 represent existing
requirements under chapter 21.20 RCW, or requirements
under existing rules in WAC 460-24A-200 which are being
moved to this new section.

WAC 460-24A4-200 Books and records: The survey
results indicated that twenty-five percent of the survey
respondents believed that the revisions to the books and
records rule at WAC 460-24A-200 would increase costs.
These expenses would include an average of $433.80 per
employee for professional services, $212.75 per employee
for labor, and $282.62 per employee for increased adminis-
trative costs. Of the twenty-five percent of survey respon-
dents who indicated the rule changes would increase their
costs, the average increased costs per employee were
$2,232.25 for professional services, $481.04 for equipment,
$377.62 for supplies, $1,695.16 for labor, and $1,837.01 for
increased administrative costs.

The proposed changes to the books and records rule will
increase the number of records that investment advisers must
keep, which may increase costs. Adviser[s] may incur
expenses related to recordkeeping, such as costs for records
retention and office supplies. Advisers may also incur
expenses in developing new recordkeeping procedures and
practices, such as the requirement to maintain written infor-
mation regarding the securities recommended by the invest-
ment adviser. There may also be expenses in developing a
business continuity plan. However, it should be noted that
many investment advisers already maintain the records being
added to the rule.

Whether compliance with the proposed rule will
cause businesses to lose sales or revenue: The proposed
rules may result in investment advisers losing sales or reve-
nue. The securities division's survey revealed that ten percent
of respondents believed that compliance with the rule
changes would result in lost sales or revenue. In contrast,
ninety percent of respondents did not believe the rule changes
would cause lost sales or revenue. The ten percent who
believed the changes would lead to lost sale[s] or revenue
estimated they would lose $8,544 in revenue per employee.
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The survey requested a free form answer on what spe-
cific provision in the proposed rules would cause the lost
sales or revenue. Most of the answers did not address what
would cause lost sales or revenue, but instead focused on the
increased costs the rule amendments would create. However,
at least two survey respondents mentioned that increased
time spent on compliance matters would leave less time for
working with clients, and might cause an investment adviser
to engage fewer clients. Additionally, revenue may be lost if
advisers limit the type of services they provide because of the
cost of compliance.

An estimate of the number of jobs that will be created
or lost as a result of compliance with the proposed rule:
The securities division surveyed its state registered invest-
ment advisers and federal notice filed investment advisers to
determine whether the proposed rule making could result in
the addition or elimination [of] any jobs.

Approximately three percent of survey takers anticipated
that the rule making would cause them to eliminate jobs.
These three percent estimated that they would eliminate
between one to four jobs. Approximately ninety-seven per-
cent of survey takers did not anticipate that they would need
to eliminate any jobs.

Approximately four percent of respondents indicated
that the rule changes would cause them to add jobs. These
four percent estimated they would add between .5 to 2 jobs.
Approximately ninety-six percent of survey takers did not
anticipate adding any jobs.

Based on the survey results, the securities division esti-
mates that the average investment adviser will neither add
nor eliminate any jobs as a result of the rule amendments.

A comparison of compliance costs for the small busi-
ness segment and the large business segment of the
affected industries, and whether the impact on small busi-
ness is disproportionate: RCW 19.85.040 requires that the
securities division determine whether compliance with the
proposed rules will have a disproportionate impact on small
businesses by comparing the cost of compliance for small
business with the costs of compliance for the ten percent of
businesses that are the largest businesses required to comply
with the proposed rules.

The securities division categorized each survey response
based on whether it came from a small business or whether it
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represented the ten percent of businesses that were the largest
businesses that responded. The two categories were then
compared to each other. The survey results tended to show
that the increased costs per employee of small businesses
were disproportionately greater than the increased costs per
employee of the largest businesses.

The results may be impacted by the fact that all state reg-
istered investment advisers who responded to the survey
qualified as small businesses. Many of these businesses have
only one employee. The largest ten percent of businesses
included federal notice filed investment advisers. The largest
advisers, having more employees and typically offering more
complicated products and services, may already have compli-
ance policies and procedures, proxy voting disclosures, busi-
ness continuity plans, and advisory contracts that meet the
requirements of the proposed rule amendments. Conse-
quently, they may see less of an increase in the costs for pro-
fessional services, labor, and administrative costs than
smaller advisers.

In order to determine whether the regulatory difference
between state and federal notice filed advisers was the cause
of the disproportionate expenses, the securities division also
compared the increased costs of all state registered invest-
ment advisers (all small businesses) with the costs of the larg-
est ten percent of state registered advisers. However, the
results still showed that costs per employee of small busi-
nesses were disproportionately greater than the increased
costs per employee of the largest businesses. This may be
because the largest state advisers have more employees and
therefore more internal systems, and may have been in busi-
ness longer than the smallest businesses. In any event, all
advisers, large and small, provide investment advice to mem-
bers of the public. It is imperative that investment advisers be
well regulated in order to increase confidence in the markets
and to protect the public from financial fraud.

The following chart compares the average cost increase
associated with the proposed changes to the rule provision for
both the largest ten percent of businesses required to comply
and small businesses. Small businesses are defined as fifty or
fewer employees. The largest ten percent of business[es]
were likewise determined by the number of employees.

Average Cost Increase — Comparison of Small Business and Largest 10% of Businesses

Prof'l
Rule Provision Services Equipment Supplies Labor Admin
WAC 460-24A-005
Small Businesses $397.41 $8.12 $19.84 $224.19 $211.65
Largest 10% $0.37 $ - $0.10 $ - $0.05
WAC 460-24A-010
Small Businesses $16.75 $ - $0.38 $5.35 $6.38
Largest 10% $0.52 $ - $ - $0.26 $ -
Plain English Updates
Small Businesses $112.45 $0.19 $2.00 $40.95 $3.71
Largest 10% $ - $ - $ - $ - $ -
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Average Cost Increase — Comparison of Small Business and Largest 10% of Businesses

Prof'l
Rule Provision Services Equipment Supplies Labor Admin

WAC 460-24A-035
Small Businesses $27.68 $ - $0.40 $7.91 $20.73
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-040
Small Businesses $1.08 $ - $0.99 $0.87 $0.79
Largest 10% $ - $ - $ - $ - $6.90

WAC 460-24A-047
Small Businesses $28.65 $0.20 $0.29 $9.85 $ 16.60
Largest 10% $ - $ - $ - $ - $0.10

WAC 460-24A-050
Small Businesses $128.14 $0.41 $9.97 $112.44
Largest 10% $4.28 $0.43 $0.61 $1.83

WAC 460-24A-059
Small Businesses $3.97 $ - $ - $3.97 $ -
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-060
Small Businesses $338.76 $1.34 $0.01 $89.59 $196.51
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-070
Small Businesses $ - $ - $ - $ - $ -
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-071
Small Businesses $143.45 $0.01 $0.06 $0.56
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-072
Small Businesses $ - $ - $ - $ - $ -
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-080
Small Businesses $29.94 $0.10 $0.10 $16.38 $9.33
Largest 10% $20.86 $ - $0.11 $10.03 $10.71

WAC 460-24A-100
Small Businesses $79.83 $ - $0.61 $44.50 $37.77
Largest 10% $1.18 $ - $0.24 $ - $0.94

WAC 460-24A-105
Small Businesses $281.56 $10.02 $13.14 $83.61 $131.30
Largest 10% $2.38 $ - $ - $ - $2.36

WAC 460-24A-106
Small Businesses $397.62 $9.41 $ 34.56 $ 147.88 $206.70
Largest 10% $3.21 $ - $ - $ - $3.21
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Average Cost Increase — Comparison of Small Business and Largest 10% of Businesses

Prof'l
Rule Provision Services Equipment Supplies Labor Admin

WAC 460-24A-107
Small Businesses $189.00 $1.72 $11.42 $67.89 $122.19
Largest 10% $4.26 $ - $ - $ - $2.65

WAC 460-24A-108
Small Businesses $17.49 $ - $ - $ 8.64 $6.80
Largest 10% $ - - $ - $ - $ -

WAC 460-24A-109
Small Businesses $ - - $ - $ - $ -
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-120
Small Businesses $181.57 $2.41 $3.31 $72.85 $107.59
Largest 10% $2.95 $ - $ - $ - $2.36

WAC 460-24A-125
Small Businesses $117.96 $0.87 $35.57 $46.79
Largest 10% $2.36 $ - $ - $ - $2.36

WAC 460-24A-130
Small Businesses $133.91 $1.08 $4.29 $92.66 $65.28
Largest 10% $2.90 $ - $ - $0.68 $2.18

WAC 460-24A-140
Small Businesses $4.35 - $ - $4.35 $ -
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-145
Small Businesses $28.39 $0.75 $4.69 $ 14.65 $11.59
Largest 10% $2.45 $ - $ - $ - $2.45

WAC 460-24A-150
Small Businesses $ 8.47 $ - $ - $ - $1.69
Largest 10% $1.84 $ - $ - $ - $1.22

WAC 460-24A-160
Small Businesses $2.99 $ - $0.53 $2.39 $0.07
Largest 10% $ - $21.61 $ - $10.80 $10.80

WAC 460-24A-170
Small Businesses $18.58 $ - $ - $13.27 $7.08
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-200
Small Businesses $478.34 $19.33 $13.49 $234.60 $311.64
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-205
Small Businesses $47.88 $0.33 $2.11 $12.18 $21.26
Largest 10% $3.05 $ - $0.61 $1.22 $1.83

[13]
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Average Cost Increase — Comparison of Small Business and Largest 10% of Businesses
Prof'l
Rule Provision Services Equipment Supplies Labor Admin

WAC 460-24A-220
Small Businesses $115.57 $ - $0.37 $ 65.44 $ 65.62
Largest 10% $ - $ - $ - $ - $ -

WAC 460-24A-058
Small Businesses $1.16 $ - $ - $1.16 $ -
Largest 10% $ - $ - $ - $ - $ -

Comparison of lost sales or revenue: The largest ten per-
cent of businesses indicated in their survey responses that
they would lose an average of $8.33 per employee in lost rev-
enue, with only one larger business expecting to lose reve-
nue. Small businesses estimated that they would lose an aver-
age of $876.41 in revenue per employee, with twenty-two
small businesses reporting that they expected to lose revenue
because of the rule changes.

Comparison of addition or elimination of jobs: Approx-
imately four percent of respondents indicated that the rule
changes would cause them to add jobs. These represented
nine small businesses plus one business that was in the ten
percent of the largest businesses. Approximately three per-
cent of respondents indicated that the rule changes would
cause them to eliminate jobs. These responses represented
eight small businesses. None of the ten percent of the largest
business[es] indicated that jobs would be eliminated because
of the rule changes.

Steps taken by the department under RCW 19.85.030
(2) to reduce the costs of the proposed rule on small busi-
nesses, or reasonable justification for not doing so,
addressing the specified mitigation steps.

Investor Protection Purpose: In drafting the rule amend-
ments, the securities division attempted to balance the busi-
ness concerns of registered investment advisers with the
securities division's mission to protect the investing public
and to promote confidence in the capital markets. While the
proposed rule changes may increase costs to licensees, the
securities division believes the costs will be outweighed by
the increased protection for investors. In addition, certain
changes to the rules are being made in order to conform with
changes to federal law and to create uniformity with other
states by adopting provisions from updated NASAA model
rules.

As a result of feedback received from affected busi-
nesses, the securities division made certain modifications to
its initial draft of the rule amendments in order to reduce the
cost of compliance for small businesses. These changes are
detailed below. The securities division does not believe that it
can reduce costs further and still accomplish the investor pro-
tection purpose of the rule making.

Reducing, modifying, or eliminating substantive regula-
tory requirements: The securities division received several
comments in its economic impact survey which indicated that
the change in the definition of custody, which shortened the
amount of time an adviser could hold inadvertently received
funds, would be burdensome and increase costs. As a result
of the survey, the securities division changed the custody
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definition at WAC 460-24A-005 to allow for the return of
inadvertently received funds within three business days
rather than one. The securities division also changed the
existing rule to allow advisers to forward checks drawn by
clients and made payable to third parties within three busi-
ness days of receipt (rather than the current twenty-four
hours). These changes will provide relief to advisers who
were concerned that one business day was not sufficient time
to identify client funds and either forward them to third par-
ties or return them as appropriate to avoid being deemed to
have custody.

The securities division also received several comments
suggesting that the requirement for compliance policies and
procedures in new section WAC 460-24A-120 was burden-
some and unnecessary for advisers who are solo practitioners.
In response, the securities division made amendments to the
draft rule to specify that the requirement to implement com-
pliance policies and procedures applies only to advisers who
have more than one employee.

In addition, the securities division made changes to the
financial reporting requirements in WAC 460-24A-060, the
compliance policies and procedures requirement in WAC
460-24A-120, the proxy voting provisions in WAC 460-24A-
125, the advisory contract requirements in WAC 460-24A-
130, and the performance compensation provisions in WAC
460-24A-150 to clarify that the rules apply only to invest-
ment advisers who are registered or required to be registered
under the Securities Act. Thus, certain investment advisers
who are exempt from registration, such a [as] private fund
advisers under new section WAC 460-24A-071 and venture
capital fund advisers under new section WAC 460-24A-072,
will not be required to comply with these provisions.

To further simplify its rules and to reduce expenses for
investment advisers, the securities division removed three
new subsections that had been added as unethical business
practices in WAC 460-24A-220. The securities division had
added as unethical business practices providing investment
advice without having implemented compliance policies and
procedures in violation of WAC 460-24A-120; exercising
voting authority with respect to client securities in violation
of WAC 460-24A-125; and failing to keep a written business
continuity plan as unethical business practices. After review-
ing survey results which indicated that these additions to the
unethical practices rule section may increase expenses, the
securities division decided to remove these three additions to
WAC 460-24A-220 because they are not necessary additions.
However, it is important to note that violation of one of [the]
rules specified above may still constitute an unethical busi-
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ness practice even if it is not specifically listed in WAC 460-
24A-220.

Simplifying, reducing or eliminating recordkeeping and
reporting requirements: The securities division received sev-
eral comments regarding the proposed changes to WAC 460-
24A-060. The draft amendments to WAC 460-24A-060
require that investment advisers with custody of client funds
file an annual audited balance sheet. The costs of obtaining
an audited balance sheet each year may be significant to a
small business owner. However, requiring an audited balance
sheet will provide increased protections for the clients whose
funds are in the custody of an investment adviser.

To balance these concerns, the securities division
decided to relax the audited balance sheet requirement for
certain advisers. The securities division revised WAC 460-
24A-106 to state that advisers who have custody as defined in
WAC 460-24A-005(1) solely because they deduct fees are
not required to file an audited balance sheet provided the
adviser otherwise meets the requirements of WAC 460-24A-
105, 460-24A-060(3), and 460-24A-106(1). This change will
reduce the costs of obtaining an audited balance sheet for
advisers who have custody solely because they deduct fees.

In addition, the securities division revised WAC 460-
24A-107 to state that advisers who have custody as defined in
WAC 460-24A-005 (1)(a)(iii) because they manage a pooled
investment vehicle, and who provide audited financial state-
ments of the pooled investment vehicle to clients pursuant to
WAC 460-24A-107 (1)(b), are not required to file an audited
balance sheet for the investment adviser provided they other-
wise comply with WAC 460-24A-105, 460-24A-060(3), and
460-24A-107 (1)(b) and (2). This change will reduce the cost
[of] obtaining an audited balance sheet for advisers to pooled
funds where the pooled funds are subject to annual audits.

Delaying compliance timetables: Investment advisers
will be allowed adequate time to adjust to the rule changes
through processes already in place. Through the exam and
deficiency letter process, the securities division will allow
reasonable time for investment advisers to fix any deficien-
cies related to the new rules that the exam staff identify
during examinations of investment advisers that occur in the
period immediately following enactment of the rules. The
securities division will also continue to provide technical
assistance visits to newly registered investment advisers to
provide feedback on recordkeeping and other compliance
matters.

Other mitigation techniques: The securities division will
develop a frequently asked questions (FAQ) publication for
distribution when the amended rules are adopted. The securi-
ties division intends to provide guidance through the FAQ to
explain what is required for compliance with the rule amend-
ments. The securities division has determined that in many
cases, the nature of the compliance envisioned by the securi-
ties division is less burdensome than that imagined by the
investment advisers taking the small business economic
impact survey.

The securities division intends to address the following
topics in the FAQ:

*  The securities division will clarify that none of the
rule changes require that investment advisers revise
their contracts or other documents in "plain English"

WSR 14-08-097

style. The securities division merely revised the text
of its rules in "plain English" so that they would be
easier to understand.

e The securities division will provide guidance on the
annual review of compliance policies and proce-
dures required by WAC 460-24A-120. The text of
this rule provision is adopted from federal Rule 206
(4)-7. The purpose of the review is to ensure that
policies are reasonably up to date, for the protection
of both the investment adviser and its clients. The
review need not be done by outside professional ser-
vices, but may be conducted by the investment
adviser on an as-needed basis when there are
changes to the rules and laws affecting investment
advisers.

e The securities division will clarify that the proxy
voting and electronic delivery provisions required
for advisory contracts by WAC 460-24A-130 must
be added only if the adviser intends to exercise vot-
ing authority over client securities or if the adviser
intends to deliver documents by electronic means.
Advisers not engaging in these activities do not need
to add these provisions to their advisory contracts.

¢ The securities division will provide guidance on the
business continuity plan required under WAC 460-
24A-200 (1)(y). The business continuity plan should
provide instructions in the event of an emergency or
the incapacitation of the investment adviser. For
instance, the plan should describe what will happen
to client funds over which the investment adviser
has custody or exercises discretion. The plan need
not be more than one page in length and should not
require the use of professional services to prepare.

o The securities division will provide guidance
regarding the type of written information regarding
securities that the adviser should maintain to comply
with WAC 460-24A-200 (1)(s). The type of written
information will be different depending on the
nature of the security recommended. For instance, a
publicly traded security for which research informa-
tion is widely available would require less docu-
mentation than an obscure privately offered secu-
rity. For a privately offered security, the adviser
generally must conduct and document more exten-
sive research and analysis in order to determine the
suitability of the security for a client. This require-
ment for written documentation protects both inves-
tors and the investment adviser.

In addition to the assistance provided in the anticipated
FAQ, the securities division may conduct informational ses-
sions for investment advisers to provide an overview of the
rule changes.

How the department will involve small business in
rule development: Since the beginning of the rule-making
process in 2010, the securities division has involved its regis-
tered investment advisers and interested persons in the rule-
making process.

On March 19, 2010, the securities division filed a pre-
proposal statement of inquiry (CR-101) concerning the possi-
ble amendment of the investment adviser rules. The securities
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division distributed the CR-101 notice to its interested per-
sons list for securities registration matters and to all state reg-
istered advisers. This group of recipients included many
small businesses and those that advise small businesses.

The CR-101 notice invited interested persons to partici-
pate in the rule-making process by submitting comments to
the securities division. The securities division took the feed-
back received into account when preparing the initial draft of
the rule amendments. Once a draft was prepared, it was dis-
tributed to the interested persons list on August 13, 2012.

The securities division next prepared a survey to deter-
mine the economic impact of the proposed rule making on
investment advisers. The survey, along with a copy of the
draft rule amendments, was sent to all state registered invest-
ment advisers and a representative sample of federal notice
filed investment advisers. Based on the results received, the
securities division made changes to its proposed draft as
detailed above. The securities division will continue to seek
the feedback of interested parties as the rule-making process
continues.

A list of the industries that will be required to comply
with the rule: Investment advisers doing business in Wash-
ington will be required to comply with the amended rules.

A copy of the statement may be obtained by contacting
Jill Vallely, DFI, Securities Division, P.O. Box 9033, Olym-
pia, WA, 98507-9033, phone (360) 902-8760, fax (360) 704-
7035, e-mail jill.vallely@dfi.wa.gov.

A cost-benefit analysis is not required under RCW
34.05.328. DFI is not one of the agencies listed in RCW
34.05.328.

April 2,2014
Scott Jarvis
Director

AMENDATORY SECTION (Amending WSR 08-18-033,
filed 8/27/08, effective 9/27/08)

WAC 460-24A-005 Definitions. For purposes of this
chapter:

(1) "Custody" means holding, directly or indirectly, cli-
ent funds or securities, or having any authority to obtain pos-
session of them or the ability to appropriate them.

(a) "Custody" includes:

(1) Possession of client funds or securities unless
received inadvertently and returned to the sender promptly,
but in any case within three business days of receiving them;

(i1) Any arrangement (including a general power of attor-
ney) under which an investment adviser is authorized or per-
mitted to withdraw client funds or securities maintained with
a custodian upon an investment adviser's instruction to the
custodian; and

(iii) Any capacity (such as general partner of a limited
partnership, managing member of a limited liability company
or a comparable position for another type of pooled invest-
ment vehicle, or trustee of a trust) that gives an investment
adviser or its supervised person legal ownership of or access
to client funds or securities.

(b) Receipt of checks drawn by clients and made payable
to unrelated third parties will not meet the definition of cus-
tody if forwarded to the third party within ((twenty—four
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heurs)) three business days of receipt and the adviser main-
tains a ledger or other listing of all securities or funds held or

obtained inadvertently((-Hreluding-thefollewinginforma-

as set forth in WAC 460-24A-200.

(2) "Independent party" means a person who:

(a) Is engaged by an investment adviser to act as a gate-
keeper for the payment of fees, expenses, and capital with-
drawals from a pooled investment;

(b) Does not control and is not controlled by and is not
under common control with the investment adviser; ((and))

(c) Does not have, and has not had within the past two
years, a material business relationship, including acting as an
independent representative on behalf of a client of the invest-
ment adviser, with the investment adviser;

(d) Shall not negotiate or agree to have material business
relations with an investment adviser, or relationships with
entities under common control with an investment adviser,
for a period of two years after serving as the person engaged
in an independent party agreement; and

(e) Is required to act in the best interest of the limited
partners, members, or other beneficial owners.

(3) "Independent representative'" means a person
who:

(a) Acts as an agent for an advisory client, including in
the case of a pooled investment vehicle, for limited partners
of a limited partnership, members of a limited liability com-
pany, or other beneficial owners of another type of pooled
investment vehicle and by law or contract is obliged to act in
the best interest of the advisory client or the limited partners
or members, or other beneficial owners;

(b) Does not control, is not controlled by, and is not
under common control with the investment adviser;

(c) Does not have, and has not had within the past two
years, a material business relationship, including acting as an
independent party, with the investment adviser.

(4) "Qualified custodian" means the following inde-
pendent institutions or entities:

(a) A bank as defined in section 202 (a)(2) of the Advis-
ers Act, 15 U.S.C. 80b-2 (a)(2), or a savings association as
defined in section 3 (b)(1) of the Federal Deposit Insurance
Act, 12 U.S.C. 1813 (b)(1), that has deposits insured by the
Federal Deposit Insurance Corporation under the Federal
Deposit Insurance Act, 12 U.S.C. 1811;

(b) A broker-dealer registered in this state and under sec-
tion 15 (b)(1) of the Securities Exchange Act of 1934, 15
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U.S.C. 780 (b)(1), holding the client assets in customer
accounts;

(c) A futures commission merchant registered under sec-
tion 4f(a) of the Commodity Exchange Act, 7 U.S.C. 6f(a),
holding the client assets in customer accounts, but only with
respect to clients' funds and security futures, or other securi-
ties incidental to transactions in contracts for the purchase or
sale of a commodity for future delivery and options thereon;

(d) A foreign financial institution that customarily holds
financial assets for its customers, provided that the foreign
financial institution keeps the advisory clients' assets in cus-
tomer accounts segregated from its proprietary assets; and

(e) The transfer agent for an open-end company as
defined in section 5 (a)(1) of the Investment Company Act of
1940, 15 U.S.C. 80a-5 (a)(1), only with respect to shares of
the open-end company.

(5) "Independent certified public accountant" means
a certified public accountant that meets the standards of inde-
pendence described in rule 2-01 (b) and (¢) of Regulation S-
X, 17 C.F.R. 210.2-01 (b) and (¢).

6) "Related person' means any person, directly or
indirectly, controlling or controlled by the investment
adviser, and any person that is under common control with
the investment adviser.

(7) "Control'" means the power, directly or indirectly, to
direct the management or policies of a person whether
through ownership of securities, by contract, or otherwise.
The following persons are presumed to have control:

(a) Each of the investment adviser's officers, partners, or
directors exercising executive responsibility (or persons hav-
ing similar status or functions); and

(b) A person who:

(1) Directly or indirectly has the right to vote twenty-five
percent or more of a class of the voting securities of a corpo-
ration or limited liability company;

(i1) Has the power to sell or direct the sale of twenty-five
percent or more of a class of the voting securities of a corpo-
ration or limited liability company:;

(ii1) Has the right to receive, upon dissolution, or that has
contributed, twenty-five percent or more of the capital of a
partnership or limited liability company; or

(iv) Is the manager of a limited liability company or the
trustee or managing agent of a trust.

8) "Private fund adviser" means an investment
adviser who provides advice solely to one or more qualifying
private funds.

9) "Qualifving private fund'" means a private fund
that meets the definition of a qualifying private fund in Secu-
rities and Exchange Commission Rule 203 (m)-1, 17 C.F.R.
275.203 (m)-1, other than a private fund that qualifies for the
exclusion from the definition of "investment company" pro-
vided in section 3 (¢)(1) of the Investment Company Act of
1940, 15 U.S.C. 80a-3 (c)(1).

(10) "Discretionary authority" means the authority,

directly or indirectly, to:

(a) Determine what securities or other property shall be

purchased or sold by or on behalf of a client;
(b) Make decisions as to what securities or other prop-
erty shall be purchased or sold by or for the benefit of a client
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even though some other person may have responsibility for
such investment decisions: or

(c¢) Make decisions as to what investment advisers to
retain on behalf of a client.

(11) "FINRA'" means the Financial Industry Regulatory
Authority, Inc., the self-regulatory organization for broker-
dealers and broker-dealer representatives that is registered as
a national securities association with the Securities and

Exchange Commission under Section 15A of the Securities
Exchange Act of 1934, 15 U.S.C. § 780.

(12) "Central Registration Depository" or "CRD"
means the electronic filing system operated by FINRA for the
registration of broker-dealers and broker-dealer representa-
tives.

(13) "Investment Adviser Registration Depository"

or "TARD" means the electronic filing system operated by
FINRA for the registration of investment advisers and invest-

ment adviser representatives and submission of filings by
exempt reporting advisers.

AMENDATORY SECTION (Amending Order 304, filed 2/
28/75, effective 4/1/75)

WAC 460-24A-010 ((Iavestmentadvisers—Where
rules-apply:)) Application of rules to out-of-state invest-
ment advisers. If you are an investment adviser or invest-
ment adviser representative with your principal office and
place of business outside the state of Washington, these rules
apply only to that part of ((the-investment-adwisers')) your
business within the state of Washington.

AMENDATORY SECTION (Amending WSR 12-10-051,
filed 4/30/12, effective 5/31/12)

WAC 460-24A-020 Investment adviser representa-
tives employed by federal covered advisers. If you are an
individual employed by or associated with a federal covered
adviser ((is)) you are an "investment adviser representative,"
((pursuantte)) as defined under RCW 21.20.005, if ((therep-
resentative-has)) you have a "place of business" in this state,
as that term is defined under section 203 A of the Investment
Advisers Act of 1940, and:

(1) (3s)) You are an "investment adviser representative"
((pursuant-te)) as that term is defined in rules or regulations
promulgated under the Investment Advisers Act of 1940 by
the U.S. Securities and Exchange Commission; or

(2) You solicit((s)), offer((s)), or negotiate((s)) for the
sale of or sell((s)) investment advisory services on behalf of a
federal covered adviser, but ((is)) are not a "supervised per-
son" as that term is defined under the Investment Advisers
Act of 1940.

AMENDATORY SECTION (Amending Order 304, filed 2/
28/75, effective 4/1/75)

WAC 460-24A-030 Use of the term "investment
counsel(())" is prohibited. ((Ne)) If you are an investment
adviser or investment adviser representative, you shall not
use the title "investment counsel" in the conduct of ((his-er
is)) your business nor represent that ((he-er-itis)) you are an
"investment counsel”" nor use the term "investment counsel"

Proposed



WSR 14-08-097

as descriptive of ((his-erits)) your business where such use is
prohibited under the provisions of the Federal Investment
Advisers Act of 1940, as amended.

NEW SECTION

WAC 460-24A-035 Definition of "client" of an
investment adviser. (1) General. You may deem the follow-
ing to be a single client for purposes of RCW 21.20.040(3):

(a) A natural person; and

(1) Any minor child of the natural person;

(i1) Any relative, spouse, or relative of the spouse of the
natural person who has the same principal residence;

(iii) All accounts of which the natural person and/or the
persons referred to in (a) of this subsection are the only pri-
mary beneficiaries; and

(iv) All trusts of which the natural person and/or the per-
sons referred to in (a) of this subsection are the only primary
beneficiaries;

(b)(1) A corporation, general partnership, limited part-
nership, limited liability company, trust (other than a trust
referred to in subsection (1)(a)(iv) of this section), or other
legal organization (any of which are referred to hereinafter as
a "legal organization") to which you provide investment
advice based on its investment objectives rather than the indi-
vidual investment objectives of its shareholders, partners,
limited partners, members, or beneficiaries (any of which are
referred to hereinafter as an "owner"); and

(i1) Two or more legal organizations referred to in sub-
section (1)(b)(i) of this section that have identical owners.

(2) Special rules. For purposes of this section:

(a) You must count an owner as a client if you provide
investment advisory services to the owner separate and apart
from the investment advisory services you provide to the
legal organization; provided, however, that the determination
that an owner is a client will not affect the applicability of this
section with regard to any other owner;

(b) You are not required to count an owner as a client
solely because you, on behalf of the legal organization, offer,
promote, or sell interests in the legal organization to the
owner, or report periodically to the owners as a group solely
with respect to the performance of or plans for the legal orga-
nization's assets or similar matters;

(c) A limited partnership or limited liability company is
a client of any general partner, managing member or other
person acting as investment adviser to the partnership or lim-
ited liability company;

(d) You are not required to count as a client any person
for whom you provide investment advisory services without
compensation;

(e) If you have your principal office and place of busi-
ness outside the United States, you are not required to count
clients that are not United States residents, but if your princi-
pal office and place of business is in the United States, you
must count all clients;

(f) You may not rely on subsection (1)(b)(i) of this sec-
tion with respect to any company that would be an investment
company under section 3(a) of the Investment Company Act
of 1940, 15 U.S.C. 80a-3(a), but for the exception from that
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definition by either section 3 (c)(1) or 3 (c)(7) of such act, 15
U.S.C. 80a-3 (c)(1) or (7); and

(g) For purposes of (e) of this subsection, a client who is
an owner of a private fund is a resident of the place at which

the client resides at the time of the client's investment in the
fund.

AMENDATORY SECTION (Amending WSR 00-01-001,
filed 12/1/99, effective 1/1/00)

WAC 460-24A-040 Use of certain terms deemed sim-
ilar to "financial planner' or "investment counselor." (1)
For the purposes of RCW 21.20.040((€3))) (4), use of any
term, or abbreviation for a term, including the word "finan-
cial planner" or the word "investment counselor" is consid-
ered the same as the use of either of those terms alone.

(2) For the purposes of RCW 21.20.040((3))) (4), terms
that are deemed similar to "financial planner" and "invest-
ment counselor" include, but are not limited to, the following:

(a) Financial consultant;

(b) Investment consultant;

(c) Money manager;

(d) Investment manager;

(e) Investment planner;

(f) Chartered financial consultant or its abbreviation
ChFC; or

(g) The abbreviation CFP®.

AMENDATORY SECTION (Amending WSR 12-10-051,
filed 4/30/12, effective 5/31/12)

WAC 460-24A-045 Holding out as a financial plan-
ner. ((A—persenusing)) If you use a term deemed similar to
"financial planner" or "investment counselor" under WAC
460-24A-040(2), you will not be considered to be holding
((himself)) yourself out as a financial planner for purposes of
RCW 21.20.005 and 21.20.040 under the following circum-
stances:

(1) ((Fhe-persenis)) You are not in the business of pro-
viding advice relating to the purchase or sale of securities,
and would not, but for ((his)) your use of such a term, be an
investment adviser required to register pursuant to RCW
21.20.040; and

(2) ((Fhepersen-dees)) You do not directly or indirectly
receive a fee for providing investment advice. Receipt of any
portion of a "wrap fee," that is, a fee for some combination of
brokerage and investment advisory services, constitutes
receipt of a fee for providing investment advice for the pur-
pose of this section; and

(3) ((Fhe-person)) You deliver((s)) to every customer, at
least forty-eight hours before accepting any compensation,
including commissions from the sale of any investment prod-
uct, a written disclosure including the following information:

(a) ((Fhepersonis)) You are not registered as an invest-
ment adviser or investment adviser ((salespersen)) represen-
tative in the state of Washington;

(b) ((Fhe-persenis)) You are not authorized to provide
financial planning or investment advisory services and
((dees)) do not provide such services; and

(c) A brief description ((the-persen's)) of your business
which description ((shewld)) shall include a statement of the
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kind of products offered or services provided (e.g., ((the-per-
semris)) you are in the business of selling securities and insur-
ance products) and of the basis on which ((the-persenis)) you
are compensated for the products sold or services provided;
and

(4) ((Fhepersenhas)) You have each customer to whom
a disclosure described in subsection (3) of this section is
given sign a written dated acknowledgment of receipt of the
disclosure; and

(5) ((Fhe—persen—shall)) You retain the executed
acknowledgments of receipt required by subsection (4) of
this section and of the disclosure given for so long as ((the
perses)) you continue((s)) to receive compensation from
such customers, but in no case for less than three years from
date of execution of the acknowledgment; and

(6) If ((the-persen)) you received compensation from the
customer on more than one occasion, ((the-persen)) you need
give the customer the disclosure described in subsection (3)
of this section only on the first occasion unless the informa-
tion in the disclosure becomes inaccurate, in which case ((the
persen)) you must give the customer updated disclosure
before receiving further compensation from the customer.

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-047 Electronic filing with designated
entity. (1) Designation. Pursuant to RCW 21.20.050, the
director designates the Investment Adviser Registration
Depository (IARD) operated by ((t-he—N-&&eﬂal—Asseet&&eﬂ—ef
Seeurities Pealers-JARD))) FINRA to receive and store fil-
ings and collect related fees from investment advisers, federal
covered advisers, and investment adviser representatives on
behalf of the director.

(2) Use of IARD. Unless otherwise provided, all invest-
ment adviser, federal covered adviser, and investment adviser
representative applications, amendments, reports, notices,
related filings, and fees required to be filed with the director
pursuant to the rules promulgated under this chapter, shall be
filed electronically with and transmitted to IARD. The fol-
lowing additional conditions relate to such electronic filings:

(a) Electronic signature. When a signature or signatures
are required by the particular instructions of any filing to be
made through IARD, a duly authorized officer of the appli-
cant or the applicant him or herself, as required, shall affix his
or her electronic signature to the filing by typing his or her
name in the appropriate fields and submitting the filing to
((Web)) IARD. Submission of a filing in this manner shall
constitute irrefutable evidence of legal signature by any indi-
viduals whose names are typed on the filing.

(b) When filed. Solely for purposes of a filing made
through IARD, a document is considered filed with the direc-
tor when all fees are received and the filing is accepted by
IARD on behalf of the state.

(3) Electronic filing. Notwithstanding subsection (2) of
this section, the electronic filing of any particular document
and the collection of related processing fees shall not be
required until such time as IARD provides for receipt of such
filings and fees and thirty days' notice is provided by the
director. Any documents required to be filed with the director
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that are not permitted to be filed with or cannot be accepted
electronically by IARD shall be filed ((inpaper)) directly
with the director.

(4) Hardship exemptions. Notwithstanding subsection
(2) of this section, electronic filing is not required under the
following circumstances:

(a) Temporary hardship exemption.

(1) Investment advisers registered or required to be regis-
tered under RCW 21.20.040, who experience unanticipated
technical difficulties that prevent submission of an electronic
filing to IARD, may request a temporary hardship exemption
from the requirements to file electronically.

(i1) To request a temporary hardship exemption, the
investment adviser must:

(A) File Form ADV-H in paper format with the appropri-
ate regulatory authority in the state where the investment
adviser's principal place of business is located, no later than
one business day after the filing, that is the subject of the
Form ADV-H, was due. If the state where the investment
adviser's principal place of business is located has not man-
dated the use of IARD, the investment adviser should file the
Form ADV-H with the appropriate regulatory authority in the
first state that mandates the use of IARD by the investment
adviser; and

(B) Submit the filing that is the subject of the Form
ADV-H in electronic format to IARD no later than seven
business days after the filing was due.

(iii) Effective date((—))_- Upon filing. The temporary
hardship exemption will be deemed effective by the director
upon receipt of the complete Form ADV-H by appropriate
regulatory authority noted in (a)(ii)(A) of this subsection.
Multiple temporary hardship exemption requests within the
same calendar year may be disallowed by the director.

(b) Continuing hardship exemption.

(1) Criteria for exemption. A continuing hardship exemp-
tion will be granted only if the investment adviser is able to
demonstrate that the electronic filing requirements of this
section are prohibitively burdensome.

(ii) To apply for a continuing hardship exemption, the
investment adviser must:

(A) File Form ADV-H in paper format with the director
at least twenty business days before a filing is due; and

(B) If a filing is due to more than one state, the Form
ADV-H must be filed with the appropriate regulatory author-
ity in the state where the investment adviser's principal place
of business is located. If the state where the investment
adviser's principal place of business is located has not man-
dated the use of IARD, the investment adviser should file the
Form ADV-H with the appropriate regulatory authority in the
first state that mandates the use of IARD by the investment
adviser. Any applications received by the director will be
granted or denied within ten business days after the filing of
Form ADV-H.

(iii) Effective date((—))_-_Upon approval. The exemp-
tion is effective upon approval by the director. The time
period of the exemption may be no longer than one year after
the date on which the Form ADV-H is filed. If the director
approves the application, the investment adviser must, no
later than five business days after the exemption approval
date, submit filings in paper format (along with the appropri-
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ate processing fees) for the period of time for which the
exemption is granted.

(c) Recognition of exemption. The decision to grant or
deny a request for a hardship exemption will be made by the
appropriate regulatory authority in the state where the invest-
ment adviser's principal place of business is located. If the
state where the investment adviser's principal place of busi-
ness is located has not mandated the use of IARD, the deci-
sion to grant or deny a request for a hardship exemption will
be made by appropriate regulatory authority in the first state
that mandates the use of IARD by the investment adviser.
The decision will be followed by the director if the invest-
ment adviser is registered in this state.

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-050 ((Hrvestment-adviser-and-invest-

ment-adviserrepresentative)) Registration and examina-
tion((s)) requirements. (1) Examination requirements.

((A-persen)) If you are applying to be registered as an invest-
ment adviser or investment adviser representative under
RCW 21.20.040, you shall provide the director with proof
that ((he-er-she-has)) you have obtained a passing score on
((ene-ofthefollowingexaminations)):

(a) The Uniform Investment Adviser Law Examination
(Series 65 examination); or

(b) The General Securities Representative Examination
(Series 7 examination) and the Uniform Combined State Law
Examination (Series 66 examination).

(2) ((Grandfathering:)) Exceptions from examination
requirements.
(a) (Any-individual-whes)) If you were registered as an

investment adviser or investment adviser representative in
any jurisdiction in the United States on ((the-effeetive-date-of
this-amendedule)) January 1. 2000, and there has been no
period longer than two years since that date in which you
were not registered as an investment adviser or investment
adviser representative, you shall not be required to satisfy the
examination requirements for initial or continued registra-
tion, provided that the director may require additional exam-
inations ((fer-any-individual)) if you are found to have vio-
lated the Securities Act of Washington, Chapter 21.20 RCW,
or the Uniform Securities Act.

. (b) (Anindividual-whohas ot been registeredin-any
) Any person who has been registered as an investment
adviser or investment adviser representative in any state
requiring the licensing, registration, or qualification of

investment advisers or investment adviser representatives
within the two-year period immediately preceding the date of
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the Uniform Investment Adviser State Law Examination
again.

(d) An applicant who is an agent for a broker-dealer/
investment adviser and who is not required by the agent's

home jurisdiction to make a separate filing on CRD as an
investment adviser representative but who has previously met

the examination requirement in subsection (1) of this section
necessary to provide advisory services on behalf of the bro-
ker-dealer/investment adviser, shall not be required to take
and pass the Uniform Investment Adviser State Law Exam-

ination (Series 65 examination) or the Uniform Combined
State Law Examination (Series 66 examination) again.

(3) Examination waivers. ((The-examination—require-
ments—shall-net-applyto-anindividualwhe-eurrently)) You
are not required to take the examinations set forth in subsec-
tion (1) of this section if you currently hold((s)) one of the
following professional designations:

(a) Certified Financial Planner (CFP®) issued by the
Certified Financial Planner Board of Standards, Inc.;

(b) Chartered Financial Consultant (ChFC) awarded by
The American College, Bryn Mawr, Pennsylvania;

(c) Personal Financial Specialist (PFS) administered by
the American Institute of Certified Public Accountants;

(d) Chartered Financial Analyst (CFA) granted by the
((AsseetationforInvestment- Management-andReseareh))
CFA Institute;

(e) Chartered Investment Counselor (CIC) granted by
the Investment ((Ceunsel)) Adviser Association ((ef-Amer-
iea)); or

(f) Such other professional designation as the director
may by order recognize.

(4) If ((thepersen)) you are applying for registration as
an investment adviser ((i8)) and you are any entity other than
a sole proprietor, an officer, general partner, managing mem-
ber, or other equivalent person of authority in the entity may
take the examination on behalf of the entity. If the person
((taking)) that took the examination ceases to be a person of
authority in the entity, then ((the-investment-adviser)) you
must notify the director of a substitute person of authority
who has ((passed-the-examinationsrequiredin-subseetion{H
of-thisseetion—withintwo-meonthsin-order to-maintainthe
investment-advisertieense)) registered with the director as an
investment adviser representative.

(5) Registration requirements.

(a) (A-persenapplying)) To apply for initial registration
as an investment adviser ((shall)), you must file a completed
Form ADV with IARD along with the following:

(1) Proof of complying with the examination or waiver
requirements specified in subsections (1) through (4) above;

(i1) ((A—finaneial-statement-demeonstrating—complianee

with-the requirements-of WAC460-24A—170)) Such financial
statements as are set forth in WAC 460-24A-060, including a

filing of an application shall not be required to comply with
the examination requirement set forth in subsection (1) of this

section provided that the person previously met the examina-
tion requirement in subsection (1) of this section.

(c) An applicant who has taken and passed the Uniform

Investment Adviser State Law Examination (Series 65 exam-

ination) within two years prior to the date the application is
filed with the director shall not be required to take and pass

Proposed

copy of the balance sheet for the last fiscal year, and if such

balance sheet is as of a date more than ninety days from the

date of filing the application, an unaudited balance sheet pre-
pared as set forth in WAC 460-24A-060, if necessary;

(iii) A _copy of the surety bond required by WAC 460-
24A-170, if applicable;

(iv) The application fee specified in RCW 21.20.340;
and
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((6w)) (v) Such other documents as the director may
require.

(b) ((A-persenapplying)) To apply for initial registration
as an investment adviser representative, you shall file a com-
pleted Form ((H-4)) U4 with IARD along with the following:

(i) Proof of complying with the examination or waiver
requirements specified in subsections (1) through (4) above;

(i1) The application fee specified in RCW 21.20.340; and

(iii) Such other documents as the director may require.

(c) If you advise one or more pooled investment vehi-
cles, then you must also submit to the division as part of your
application, copies of the following documents:

(i) Account agreement with each qualified custodian for
each pooled investment vehicle pursuant to WAC 460-24A-
105;

(ii) Engagement letter with an independent certified pub-
lic accountant or agreement with an independent party for
each pooled investment vehicle pursuant to WAC 460-24A-
107;

(iii) Private placement memorandum or other offering
circular used to solicit investors to purchase interests in each
pooled investment vehicle:

(iv) Subscription agreement for each pooled investment
vehicle:

(v) Operating agreement for each pooled investment
vehicle; and

(vi) Such other documents as the director may require in
order to complete the application.

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-057 Renewal of investment adviser
and investment adviser representative registration—
Delinquency fees. (1) Application for renewal. You may
renew your registration as an investment adviser or invest-

ment adviser representative ((may-berenewed)) by filing the
following with IARD:

(a) Any renewal application required by IARD;
(b) The renewal fee required by RCW 21.20.340; and
(c) An electronically submitted Form ((5-4)) U4, unless:

(i) The Form ((6-4)) U4 has been previously submitted
to TARD electronically; or

(i1) The investment adviser, filing on behalf of the invest-
ment adviser representative, has been granted a hardship
exemption under WAC 460-24A-047(4).

(2) Delinquency fees. For any renewal application
received by IARD after the expiration date set forth in WAC
460-24A-055, but on or before March 1 of the following year,
the licensee shall pay a delinquency fee in addition to the
renewal fee. The delinquency fee for investment advisers
shall be one hundred dollars. The delinquency fee for invest-
ment adviser representatives shall be fifty dollars.

(())) No renewal applications will be accepted after
March 1. An investment adviser or investment adviser repre-
sentative may apply for reregistration by complying with
WAC 460-24A-050.
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NEW SECTION

WAC 460-24A-059 Pending application—Notice of
termination—Application for continuation. The director
may at his or her discretion send notice to an applicant for
investment adviser or investment adviser representative reg-
istration with respect to any pending application in which no
action has been taken for nine months immediately prior to
the sending of such notice, advising such applicant that the
pending registration will be terminated thirty days from the
date of sending such notice unless on or before the termina-
tion date the applicant responds in writing to the director
showing good cause why the application should be continued
as a pending application. If the applicant does not request in
writing that the application be continued or show good cause
why it should be continued, the director may terminate the
pending application.

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-060 Financial ((statements—required

o#)) reporting requirements for investment advisers.
((Ewvery)) (1) If you are an investment adviser ((shal)) regis-
tered or required to be registered under RCW 21.20.040 who
has custody of client funds or securities or you require pay-
ment of advisory fees six months or more in advance and in
excess of five hundred dollars per client, you must file with
the director ((2)) an audited balance sheet as of the end of
((the—investment-adviser's)) your fiscal year. ((Fhe)) Each
balance sheet ((shall-be-preparedin-aceordance—with)) filed
pursuant to this subsection must be:

(a) Prepared in conformity with generally accepted
accounting principles (GAAP) ((enless-the-directer;on=a
ease-by-ease-basis;-alloews-anether-basis-of presentation—The
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by-the-direeter))) and audited in accordance with generally
accepted auditing standards by an independent certified pub-
lic accountant; and

(b) Accompanied by an audit opinion of the accountant
on the audit of the balance sheet.

(2) If you are an investment adviser registered or
required to be registered under RCW 21.20.040 that has cus-
tody as defined in WAC 460-24A-005 (1)(a)(iii) and you
have notified the director on Form ADV that you will comply
with the safekeeping requirements in WAC 460-24A-107
(1)(b), you must file with the director a copy of the audited

financial statements of each pooled investment vehicle for
which you are a general partner (or managing member or

other comparable position).

(3) If you are an investment adviser registered or
required to be registered under RCW 21.20.040 and are not
subject to the financial statement reporting requirements in
subsection (1) or (2) of this section, you must file with the
director a balance sheet, which need not be audited, but
which must be prepared in accordance with generally
accepted accounting principles and represented by you or the
person who prepared the statement as true and accurate, as of
the end of your fiscal year.

Proposed
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(4) The financial statements required by this section

must be filed with the director within one hundred twenty
days following the end of your fiscal year, except for the
audited financial statements of pooled investment vehicles
you obtain and distribute pursuant to WAC 460-24A-107(1),
which must be filed with the director within one hundred
twenty days following the end of each pooled investment
vehicle's fiscal year.

(5) If you are an investment adviser that has its principal
place of business in a state other than this state, you must file
only such reports as required by the state in which you main-
tain your principal place of business, provided that you are
licensed in such state and are in compliance with such state's

financial reporting requirements.

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-070 Notice filing((s)) requirements
for federal covered advisers. (1) Notice filing. If you are a
federal covered adviser, you must file the notice filing
required ((ef-afederal-eovered-adviser)) pursuant to RCW
21.20.050 ((shal-be-filed)) with IARD on a completed Form
ADV. ((A)) The notice filing ((ef-afederal-covered-adviser))
shall be deemed filed when the fee required by RCW 21.20.-
340 and the Form ADV are filed with and accepted by IARD
on behalf of the state.
(2) ((Pertions-of FormADV-net-yetaceepted-bytARD-
hin Fived thodi . The federal i

adviser-is-netrequired-to-submit Part 2-of the FermADV-te
the-directorunless—requesteds)) Form ADV Part 2. The

director will accept a copy of Part 2 of Form ADV as filed
electronically with IARD.

(3) Renewal. If you are a federal covered adviser, you
must file the annual renewal of ((the)) your notice filing ((fer
a-federal-covered-adviser-shall-be-filed)) with IARD. The
renewal ((eftheneticefilingfor-afederal-covered-adviser))
shall be deemed filed when the fee required by RCW 21.20.-
340 is filed with and accepted by IARD on behalf of the state.

(4) Updates and amendments. If you are a federal cov-
ered adviser, you must file any amendments to ((is)) your
Form ADV with IARD in accordance with the instructions in
the Form ADV.

(5) Hardship exemption. If you are a federal covered
adviser that, because ((ithas)) you have received a hardship
exemption from the Securities and Exchange Commission
(SEC), ((38)) are not required to file ((its)) your Form ADV
with the SEC through IARD you shall, in lieu of filing elec-
tronically, file the documents and fees required by this sec-
tion directly with the director.

NEW SECTION

WAC 460-24A-071 Registration exemption for
investment advisers to private funds. (1) Exemption for
private fund advisers. You are exempt from the registration
requirements for investment advisers in RCW 21.20.040 if
you are a private fund adviser as defined in WAC 460-24A-
005 and you satisfy each of the following conditions:
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(a) Neither you nor any of your advisory affiliates are
subject to a disqualification as described in WAC 460-44A-
505 (2)(d); and

(b) You file with the division each report and amend-
ment thereto that an exempt reporting adviser is required to
file with the Securities and Exchange Commission pursuant
to Securities and Exchange Commission Rule 204-4, 17
C.F.R. 275.204-4.

(2) Federal covered investment advisers. If you are a
private fund adviser that is registered with the Securities and
Exchange Commission, you are not eligible for the exemp-
tion provided in subsection (1) of this section and you must
comply with the state notice filing requirements applicable to
federal covered investment advisers in WAC 460-24A-070.

(3) Investment adviser representatives. You are
exempt from the registration requirements for investment
adviser representatives set forth in RCW 21.20.040 if you are
employed by or associated with an investment adviser that is
exempt from registration in this state pursuant to subsection
(1) of this section and you do not otherwise act as an invest-
ment adviser representative.

(4) Electronic filing. You must make the report filings
described in subsection (1)(b) of this section electronically
through IARD. A report shall be deemed filed when the
report is filed and accepted by the IARD on the state's behalf.

(5) Transition. If you become ineligible for the exemp-
tion provided in subsection (1) of this section, you must com-
ply with all applicable laws and rules requiring registration or
notice filing within ninety days from the date your eligibility
for this exemption ceases.

(6) Waiver authority with respect to statutory dis-
qualification. Subsection (1)(a) of this section shall not
apply upon a showing of good cause and without prejudice to
any other action of the securities division, if the securities
administrator determines that it is not necessary under the cir-
cumstances that an exemption be denied.

NEW SECTION

WAC 460-24A-072 Registration exemption for
investment advisers to venture capital funds. (1) Exemp-
tion for venture capital fund advisers. You are exempt
from the registration requirements for investment advisers in
RCW 21.20.040 if you are exempt from registration under
Section 203(1) of the Investment Advisers Act of 1940, 15
U.S.C. 80b-3(1), and Rule 203 (1)-1 adopted thereunder, 17
C.F.R. 275.203 (1)-1, provided you satisfy each of the follow-
ing conditions:

(a) Neither you nor any of your advisory affiliates are
subject to a disqualification as described in WAC 460-44A-
505 (2)(d); and

(b) You file with the division each report and amend-
ment thereto that an exempt reporting adviser is required to
file with the Securities and Exchange Commission pursuant
to Securities and Exchange Commission Rule 204-4, 17
C.F.R. 275.204-4.

(2) Federal covered investment advisers. If you are a
venture capital fund adviser that is registered with the Securi-
ties and Exchange Commission, you are not eligible for the
exemption provided in subsection (1) of this section and you
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must comply with the state notice filing requirements appli-
cable to federal covered investment advisers in WAC 460-
24A-070.

(3) Investment adviser representatives. You are
exempt from the registration requirements for investment
adviser representatives set forth in RCW 21.20.040 if you are
employed by or associated with an investment adviser that is
exempt from registration in this state pursuant to subsection
(1) of this section and you do not otherwise act as an invest-
ment adviser representative.

(4) Electronic filing. You must make the report filings
described in subsection (1)(b) of this section electronically
through IARD. A report shall be deemed filed when the
report is filed and accepted by the IARD on the state's behalf.

(5) Transition. If you become ineligible for the exemp-
tion provided in subsection (1) of this section, you must com-
ply with all applicable laws and rules requiring registration or
notice filing within ninety days from the date your eligibility
for this exemption ceases.

(6) Waiver authority with respect to statutory dis-
qualification. Subsection (1)(a) of this section shall not
apply upon a showing of good cause and without prejudice to
any other action of the securities division, if the securities
administrator determines that it is not necessary under the cir-
cumstances that an exemption be denied.

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-080 Termination of investment
adviser and investment adviser representative registra-
tion and federal covered adviser notice filing status. (1)
Investment advisers and federal covered advisers. If you are
an investment adviser or federal covered adviser ((may)) and
you want to terminate ((its)) your registration or notice filing
((statas)), you must do so by complying with the instructions
to Form ADV-W and filing a completed Form ADV-W with
IARD.

(2) Investment adviser representative. ((The-termination
of)) If you are an investment adviser and you terminate an
investment adviser representative, you must terminate the
registration ((as-an)) of the investment adviser representative
pursuant to RCW 21.20.080 ((shal-bereperted)) by comply-
ing with the instructions to Form ((8-5)) U35 and filing a com-
pleted Form ((6-5)) U5 with IARD within thirty days of ter-
mination.

AMENDATORY SECTION (Amending Order 304, filed 2/
28/75, effective 4/1/75)

WAC 460-24A-100 Advertisements by investment
advisers. (1) ((}shall-eenstitute)) If you are an investment
adviser, federal covered adviser, or investment adviser repre-
sentative, it is an "act, practice, or course of business" which
operates or would operate as a fraud within the meaning of
RCW 21.20.020 for ((an-investmentadviser)) you, directly or
indirectly, to publish, circulate or distribute any advertise-
ment:

(a) Which refers, directly or indirectly, to any testimonial
of any kind concerning ((the-investmentadviser)) you or con-
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cerning any advice, analysis, report or other service rendered
by ((saeh-investment-adviser)) you; or

(b) Which refers, directly or indirectly, to any past spe-
cific recommendations ((efsueh-investmentadviser)) you
made which were or would have been profitable to any per-
son: Provided, however, That this clause (b) does not prohibit
((an—advertisement-which—sets)) you from setting out or
((effers)) offering to furnish a list of all recommendations
you made ((by-suehinvestmentadviser)) within the immedi-
ately preceding period of not less than one year if such adver-
tisement, and such list if it is furnished separately:

(1) States the name of each such security recommended,
the date and nature of each such recommendation (e.g.,
whether to buy, sell or hold), the market price at that time, the
price at which the recommendation was to be acted upon, and
the market price of each such security as of the most recent
practicable date((5)); and

(i1) Containg the following cautionary legend on the first
page thereof in print or type as large as the largest print or
type used in the body or text thereof: "It should not be
assumed that recommendations made in the future will be
profitable or will equal the performance of the securities in
this list"; or

(¢) Which represents, directly or indirectly, that any
graph, chart, formula or other device being offered can in and
of itself be used to determine which securities to buy or sell,
or when to buy or sell them; or which represents, directly or
indirectly, that any graph, chart, formula or other device
being offered will assist any person in making his own deci-
sions as to which securities to buy or sell, or when to buy or
sell them, without prominently disclosing in such advertise-
ment the limitations thereof and the difficulties with respect
to its use; or

(d) Which contains any statement to the effect that any
report, analysis, or other service will be furnished free or
without charge, unless such report, analysis or other service
actually is or will be furnished entirely free and without any
condition or obligation, directly or indirectly; or

(e) Which contains any untrue statement of a material
fact, or which is otherwise false or misleading.

(2) For the purposes of this section, the term "advertise-
ment" includes any notice, circular, letter or other written
communication addressed to more than one person, or any
notice or other announcement in any publication or by elec-
tronic means, including online, or by radio or television,
which offers:

(a) Any analysis, report, or publication concerning secu-
rities, or which is to be used in making any determination as
to when to buy or sell any security, or which security to buy
or sell((5)); or

(b) Any graph, chart, formula or other device to be used
in making any determination as to when to buy or sell any
security, or which security to buy or sell((;)); or

(¢) Any other investment advisory service with regard to

((seeurity)) securities.

Proposed
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AMENDATORY SECTION (Amending WSR 08-18-033,
filed 8/27/08, effective 9/27/08)

WAC 460-24A-105 Requirements for an investment
adviser that has custody or possession of client funds or
securities. If you are an investment adviser registered or
required to be registered under RCW 21.20.040, it shall con-
stitute an "act, practice, or course of business" which operates
or would operate as a fraud within the meaning of RCW
21.20.020 for you to have custody of client funds or securities
unless:

(1) You notify the director. You notify the director
promptly on Form ADV that you have or may have custody;

(2) A qualified custodian maintains your clients'
funds and securities.

(a) A qualified custodian maintains your clients' funds
and securities:

(1) In a separate account for each client under that client's
name; or

(i1) In accounts that contain only your clients' funds and
securities, under either your name as agent or trustee for the
clients or, in the case of a pooled investment vehicle that you
manage, in the name of the pooled investment vehicle; and

(b) You maintain a separate record for each such account
which shows the name and address of the qualified custodian
where such account is maintained, the dates and amounts of
deposits in and withdrawals from such account, and the exact
amount of each client's beneficial interest in such account;

(3) You notify clients of the identity of the qualified
custodian. If you open an account with a qualified custodian
on your client's behalf, either under the client's name, under
your name as agent, or under the name of a pooled investment
vehicle, you notify the client in writing of the qualified custo-
dian's name, address, and the manner in which the funds or
securities are maintained, promptly when the account is
opened and following any changes to this information. If both
you and the qualified custodian send account statements to a
client to which you are required to provide this notice, you
must include in the notification provided to that client and in
any subsequent account statement you send that client a state-
ment urging the client to compare the account statements
from the custodian with those from you;

(4) Either you or a qualified custodian sends account
statements to your clients. You or a qualified custodian
sends your clients account statements subject to the following
requirements:

(a) Requirements if qualified custodian sends account
statements. If you do not send account statements to your
clients, you have a reasonable basis for believing, after due
inquiry, that the qualified custodian sends an account state-
ment, at least quarterly, to each of your clients for which the
qualified custodian maintains funds or securities, within a
reasonable period of time after the end of the statement
period, identifying the amount of funds and of each security
in the account at the end of the period and setting forth all
transactions in the account during that period;

(b) Requirements if you send account statements. If
the qualified custodian does not send account statements to
your clients:

(1) You send account statements, at least quarterly, to
each of your clients for whom you have custody of funds or
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securities, within a reasonable period of time after the end of
the statement period, identifying the amount of funds and of
each security of which you have custody at the end of the
period and setting forth all transactions during that period;

(i1) An independent certified public accountant verifies
all client funds and securities by actual examination at least
once during each calendar year, pursuant to a written agree-
ment between you and the accountant, at a time that is chosen
by the accountant without prior notice or announcement to
you and that is irregular from year to year((;and)). The writ-
ten agreement must provide for the first examination to occur
within six months of becoming subject to this subsection,
except that, if the investment adviser maintains client funds
or securities pursuant to this rule as a qualified custodian, the
agreement must provide for the first examination to occur no
later than six months after obtaining the internal control
report. The written agreement must require the accountant to:

(A) File((s)) a ((eopy-of-the-speeial-examinationrepert))
certificate on Form ADV-E with the director within ((thirty))
one hundred twenty days ((after-the-completion-ofthe-exam-
inatien)) of the time chosen by the independent certified pub-
lic accountant to conduct the examination, stating that it has
examined the funds and securities and describing the nature
and extent of the examination; and

() Fhe-independ ified publi ’

finding-any-material diserepancies-during the-course-of the
examination;notifies)) (B) Notify the director within one
business day of the finding of any material discrepancies
during the course of the examination, by means of a facsimile
transmission or electronic mail, followed by first class mail,
directed to the attention of the director; and

. b Fimmited ] bor |
eficialowner);-and)) (C) File within four business days of the

resignation or dismissal from, or other termination of, the

engagement, or removing itself or being removed from con-
sideration for being reappointed, Form ADV-E accompanied

by a statement that includes:

(I) The date of such resignation, dismissal, removal, or

other termination, and the name, address. and contact infor-
mation of the independent certified public accountant; and

(II) An explanation of any problems relating to examina-
tion scope or procedure that contributed to such resignation,
dismissal, removal, or other termination;

(5) A client may designate an independent represen-
tative to receive account statements. A client may desig-
nate an independent representative to receive, on his or her
behalf, notices and account statements as required under sub-
sections (3) and (4) of this section;

(6) Investment advisers acting as qualified custodi-

ans. If you are an investment adviser that maintains, or if you

have custody because a related person maintains, client funds
or securities pursuant to this rule as a qualified custodian in

connection with the advisory services you provide to clients:
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(a) You must enter into an agreement with an indepen-
dent certified public accountant to conduct an examination to
verify client funds and securities as otherwise provided in
subsection (4)(b)(ii) of this section. The independent certified
public accountant you retain must be registered with, and
subject to regular inspection as of the commencement of the
professional engagement period, and as of each calendar
year-end, by, the Public Company Accounting Oversight
Board in accordance with its rules; and

(b) You must obtain, or receive from your related person,
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(2) Waiver of net worth and bonding requirements. If
you have custody as defined in WAC 460-24A-005(1) solely
because you have the authority to have fees directly deducted
from client accounts and you comply with the safekeeping
requirements set forth in this section, you are not required to
comply with the net worth and bonding requirements for an
investment adviser that has custody set forth in WAC 460-
24A-170.

(3) Waiver of audited balance sheet requirement. If
you have custody as defined in WAC 460-24A-005(1) solely

within six months of becoming subject to this subsection (6)

and thereafter no less frequently than once each calendar year

because you have the authority to directly deduct fees from
client accounts, you are not required to comply with the

a written internal control report prepared by an independent

requirement to file an audited balance sheet as set forth in

certified public accountant subject to the following:

(1) The internal control report must include an opinion of
an independent certified public accountant as to whether con-
trols have been placed in operation as of a specific date, and
are suitably designed and are operating effectively to meet
control objectives relating to custodial services, including
safeguarding of funds and securities held by either you or a
related person on behalf of your clients;

(ii) The independent certified public accountant must
verify that the funds and securities are reconciled to a custo-
dian other than you or your related person; and

(iii) The independent certified public accountant must be
registered with, and subject to regular inspection as of the
commencement of the professional engagement period, and
as of each calendar year-end, by, the Public Company
Accounting Oversight Board in accordance with its rules.

AMENDATORY SECTION (Amending WSR 08-18-033,
filed 8/27/08, effective 9/27/08)

WAC 460-24A-106 Additional custody requirements
for an investment adviser that directly deducts fees from
client accounts. (1) If you are an investment adviser regis-
tered or required to be registered under RCW 21.20.040 who
has custody as defined in WAC 460-24A-005(1) ((selely))
because you have the authority to directly deduct fees from
client accounts, you must comply with the safekeeping
requirements in WAC 460-24A-105 and the following addi-
tional safeguards:

(a) You must have your client's written authorization.
You must have written authorization from your client to
deduct advisory fees from the account held with the qualified
custodian.

(b) You must provide notice to the qualified custodian
and an itemized invoice to your client. Each time a fee is
directly deducted from your client's account, you must con-
currently:

(i) Send the qualified custodian notice of the amount of
the fee to be deducted from your client's account; and

(1) Send your client an invoice itemizing the fee. Item-
ization includes the formula used to calculate the fee, the
amount of assets under management the fee is based on, and
the time period covered by the fee.

(c) You must notify the director that you will comply
with these safekeeping requirements. You must notify the
director on Form ADV that you will comply with the safe-
keeping requirements set forth in this section.

WAC 460-24A-060(1) if you comply with WAC 460-24A-
060(3). the safekeeping requirements in WAC 460-24A-105,
and subsection (1) of this section.

AMENDATORY SECTION (Amending WSR 08-18-033,
filed 8/27/08, effective 9/27/08)

WAC 460-24A-107 Additional custody requirements
for an investment adviser that manages a pooled invest-
ment vehicle or trust. (1) If you are an investment adviser
registered or required to be registered under RCW 21.20.040
that has custody as defined in WAC 460-24A-005 (1)(a)(iii),
you must, in addition to complying with the safekeeping
requirements set forth in WAC 460-24A-105, either:

(a) ((Comply—with—additional—satekeepins—reqitire-
ments-In-addition-to-the-safekeeping requirements—set-forth
e WAC 4600 05, I with the follewi
safekeeping requirements:)) Engage an independent party
to authorize withdrawals from the pooled account.

(1) ((¥eu—mast—engage—aﬂ—mdepeﬂdeﬂt—pa¥t-y—te-aﬁt-he-

5)) You must
((hire)) enter into a written agreement with an independent
party to review all fees, expenses, and capital withdrawals
from the pooled accounts;

(i) (C

¥eu—must—seml—det—m-led—uweiees—mhl=eeei-pts—te
the-independentparty:)) You must send all invoices or
receipts to the independent party, detailing the amount of the

fee, expenses, or capital withdrawal and the method of calcu-
lation such that the independent party can:

(A) Determine that the payment is in accordance with the
pooled investment vehicle standards (generally the partner-
ship agreement or membership agreement); and

(B) Forward, to the qualified custodian, approval for
payment of the invoice with a copy to the investment adviser;
and

(111) ((%u—mmﬂeﬂfy—ﬁh&ddfeeteﬁﬁmt-yeu-wﬂ-eem-

:)) You
must notify the director on Form ADV that you will comply
with the safekeeping requirements in (a) of this subsection; or

(b) (¥eumust)) Provide audited financial statements
of the pooled investment vehicle to all limited partners or

members. ((H-you-deonotecomplywith-thesafekeeping
requirements-setforth-in-WAC460-24A105-and(a)of this

l . b withthe_followi ] .
&afekeepmg—feqﬁﬂemeﬁ&s—))

(1) ((Fhepooledinvestrmentvehiclemusthesubjeetto
annual-awdits:)) You must cause the financial statements of
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the limited partnership (or limited liability company, or
another type of pooled investment vehicle) for which you are
a general partner (or managing member or other comparable
position) to be subject to audit, at least annually, by an inde-
pendent certified public accountant to be conducted in accor-
dance with generally accepted auditing standards;

(i1) ((¥eu—mu§t—dﬂtﬂbu+e—audﬁed—ﬁ+mﬁeial—state-

eWwrerss)) You must distribute the aud1ted financial state-

eleyfer-which-you-are-ageneral partner(for-managing mem-
ber-or-othercomparable-pesition))) to all limited partners (or

members or other beneficial owners), or the independent rep-

resentative where one has been designated, within one hun-
dred twenty days of the end of ((its)) the pooled investment
vehicle's fiscal year. If the limited partners (or members or
other beneficial owners) are themselves limited partnerships
(or limited liability companies, or another type of pooled
investment vehicle) that are related persons to you, you must
distribute the audited financial statements to each beneficial
owner that is unrelated to you; ((and))

(111) ((¥ou-mustnotifythe-direetor—that-veu—ywil-dis-
tribitte-auditedtinaneinlstatements-ot-the pooled-invest
ment-vehiele-to-all-benefieial-owners:)) You must distrib-
ute, upon liquidation, the fund's final audited financial state-
ments prepared in accordance with generally accepted
accounting principles to all limited partners (or members or
other beneficial owners), or the independent representative
where one has been designated, and the director promptly
after the completion of such audit;

(iv) You must enter into a written agreement with the
independent certified public accountant who will audit the
financial statements of the pooled investment vehicle. The
written agreement with the independent certified public
accountant must require the independent certified public
accountant to, upon resignation or dismissal from, or other
termination of, the engagement, or upon removing itself or
being removed from consideration for being reappointed,
notify the director within four business days accompanied by
a statement that includes:

(A) The date of such resignation, dismissal, removal, or
other termination, and the name, address, and contact infor-
mation of the independent certified public accountant; and

(B) An explanation of any problems relating to audit
scope or procedure that contributed to such resignation, dis-
missal, removal, or other termination; and

(v) You must notify the director on Form ADV that you
will comply with the safekeeping requirements in (b)(i) and
(ii) of this subsection((<));

(2) You must deliver account statements to each lim-
ited partner (or member or other beneficial owner). If you
are an investment adviser registered or required to be regis-
tered under RCW 21.20.040 and you are an investment
adviser to a limited partnership (or managing member of a
limited liability company, or hold a comparable position for
another type of pooled investment vehicle), you must:

(a) Send the account statements required under WAC
460-24A-105 to each limited partner (or member or other
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beneficial owner). If the limited partners (or members or
other beneficial owners) are themselves limited partnerships
(or limited liability companies, or another type of pooled
investment vehicle) that are your related persons, you must
send the account statements required under WAC 460-24A-
105 to each beneficial owner of the fund that is unrelated to
you; and

(b) Include the following information in the account
statements, which will satisfy the requirements under WAC
460-24A-105 (4)(a) and (b)(i):

(1) The total amount of all additions to and withdrawals
from the fund as a whole as well as the opening and closing
net asset value of the fund at the end of the quarter based on
the fund's governing documents;

(i1) A listing of the fund's long and short positions on the
closing date of the statement in a form and to the extent
required by FASB Rule ASC 946-210-50; and

(ii1) The total amount of additions to and withdrawals
from the fund by the investor as well as the total value of the
investor's interest in the fund at the end of the quarter.

(3) If you ((eomply—with—theadditional-safekeeping
requirements)) engage an independent party, you are not
required to comply with the net worth and bonding

requirements for an investment adviser that has custody.
If you have custody solely as defined in WAC ((466-24A~
105)) 460-24A-005 (1)(a)(iii) and you comply with the safe-
keeping requirements in WAC 460-24A-105 and subsection
(1)(a) of this section, you are not required to comply with the
net worth and bonding requirements for an investment
adviser that has custody set forth in WAC 460-24A-170.

() @) If you distribute audited financial state-
ments of the pooled investment vehicle to all beneficial
owners, you are not required to comply with the surprise
examination requirements. You are not required to comply
with the surprise examination requirements set forth in WAC
460-24A-105 (4)(b)(i1) ((ard-Gi))) with respect to the
account of a limited partnership (or limited liability company,
or another type of pooled investment vehicle) that is subject
to audit if you otherwise comply with the safekeeping
requirements in WAC 460-24A-105 and subsection (1)(b) of
this section.

(5) If you distribute audited financial statements of

the pooled investment vehicle to all beneficial owners, you
are not required to file an audited balance sheet. If you

have custody solely as defined in WAC 460-24A-005
(1)(a)(iii), you are not required to comply with the require-
ment to file an audited balance sheet as set forth in WAC 460-
24A-060(1) if you comply with WAC 460-24A-060(3), the
safekeeping requirements in WAC 460-24A-105, and sub-
sections (1)(b) and (2) of this section.

AMENDATORY SECTION (Amending WSR 08-18-033,
filed 8/27/08, effective 9/27/08)

WAC 460-24A-108 Additional custody requirements
for an investment adviser that acts as trustee and invest-
ment adviser to a trust. If you are an investment adviser reg-
istered or required to be registered under RCW 21.20.040
that acts as an investment adviser to a trust and the trust has
retained you or one of your representatives, employees,
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directors, or owners as trustee, you must comply with the fol-
lowing requirements:

(1) You must send invoices to the qualified custodian
and a person connected to the trust at the same time. You
must send to the grantor of the trust, the attorney for the trust
if it is a testamentary trust, the co-trustee (other than you or
one of your representatives, employees, directors, or own-
ers); or a defined beneficiary of the trust, at the same time that
you send any invoice to the qualified custodian, an invoice
showing the amount of the trustees' fee or investment man-
agement or advisory fee, the value of the assets on which the
fees were based, and the specific manner in which the fees
were calculated.

(2) You must have an agreement with a qualified cus-
todian that contains certain terms. You must enter into a
written agreement with a qualified custodian that complies
with the following requirements:

(a) The agreement must restrict payments to you or
persons related to you. The agreement must specify that the
qualified custodian will neither deliver trust securities nor
transmit any funds to you or one of your representatives,
employees, directors, or owners, except that the qualified
custodian may pay trustees' fees to the trustee and investment
management or advisory fees to you, provided that:

(1) The grantor of the trust or attorneys for the trust, if it
is a testamentary trust, the co-trustee (other than you or one of
your representatives, employees, directors, or owners), or a
defined beneficiary of the trust has authorized the qualified
custodian in writing to pay those fees;

(i1) The statements for those fees show the amount of the
fees for the trustee and, in the case of statements for invest-
ment management or advisory fees, show the value of the
trust assets on which the fee is based and the manner in which
the fee was calculated; and

(iii) The qualified custodian agrees to send to the grantor
of the trust, the attorneys for a testamentary trust, the co-
trustee (other than you or one of your representatives,
employees, directors, or owners); or a defined beneficiary of
the trust, at least quarterly, a statement of all disbursements
from the account of the trust, including the amount of invest-
ment management fees paid to you and the amount of trust-
ees' fees paid to the trustee.

(b) The agreement must restrict the transfer of funds
or securities. Except as otherwise set forth in subsection
(1)(b)(i) of this section, the agreement must specify that the
qualified custodian may transfer funds or securities, or both,
of the trust only upon the direction of the trustee (who may be
you or one of your representatives, employees, directors, or
owners), who you have duly accepted as an authorized signa-
tory. The grantor of the trust or attorneys for the trust, if it is
a testamentary trust, the co-trustee (other than you or one of
your representatives, employees, directors, or owners), or a
defined beneficiary of the trust, must designate the authorized
signatory for management of the trust. The agreement must
further specify that the direction to transfer funds or securi-
ties, or both, can only be made to the following:

(i) To a trust company, bank trust department or broker-
age firm independent from you for the account of the trust to
which the assets relate;
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(i1) To the named grantors or to the named beneficiaries
of the trust;

(iii) To a third person independent from you in payment
of the fees or charges of the third person including, but not
limited to:

(A) Attorney's, accountant's, or qualified custodian's fees
for the trust; and

(B) Taxes, interest, maintenance, or other expenses, if
there is property other than securities or cash owned by the
trust;

(iv) To third persons independent from you for any other
purpose legitimately associated with the management of the
trust; or

(v) To a broker-dealer in the normal course of portfolio
purchases and sales, provided that the transfer is made on
payment against delivery basis or payment against trust
receipt.

(3) You must notify the director that you will comply
with these safekeeping requirements. You must notify the
director on Form ADV that you will comply with the safe-
keeping requirements set forth in this section.

(4) You are not required to comply with the net worth
and bonding requirements for an investment adviser that
has custody if you comply with these safekeeping require-
ments. If you have custody solely as defined in WAC 460-
24A-005 (1)(a)(iii) because you are the trustee of a trust and
you comply with the safekeeping requirements in WAC 460-
24A-105 and this section, you are not required to comply
with the net worth and bonding requirements for an invest-
ment adviser that has custody set forth in WAC 460-24A-
170.

AMENDATORY SECTION (Amending WSR 08-18-033,
filed 8/27/08, effective 9/27/08)

WAC 460-24A-109 Exceptions from custody
requirements. Exceptions from the custody requirements for
investment advisers that are registered or required to be reg-
istered under RCW 21.20.040 are available in the following
circumstances:

(1)(a) You are not required to ((eemply—with-the-eus-

tody-—requirements—for)) engage a qualified custodian to
hold certain privately offered securities. You are not

required to comply with WAC 460-24A-105(2) ((threugh
460-24A-108)) with respect to securities that are:

(i) Acquired from the issuer in a transaction or chain of
transactions not involving any public offering;

(i) Uncertificated, and ownership thereof is recorded
only on books of the issuer or its transfer agent in the name of
the client; and

(iii) Transferable only with prior consent of the issuer or
holders of the outstanding securities of the issuer.

(b) Notwithstanding (a) of this subsection, the provisions
of this subsection (1) are available with respect to securities
held for the account of a limited partnership (or limited liabil-
ity company, or other type of pooled investment vehicle) only
if you comply with the requirements in WAC 460-24A-107
(D(b).

(2) You are not required to comply with the custody
requirements with respect to the account of a registered
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investment company. You are not required to comply with
WAC 460-24A-105 through 460-24A-108 with respect to the
account of an investment company registered under the
Investment Company Act of 1940, 15 U.S.C. 80a-1 to 80a-
64.

(3) You are not required to comply with the custody
requirements with respect to a trust for the benefit of
your relative. You are not required to comply with the safe-
keeping requirements of WAC 460-24A-105 through 460-
24A-108 or the net worth and bonding requirements for an
investment adviser that has custody set forth in WAC 460-
24A-170 if you have custody solely because you or one of
your representatives, employees, directors, or owners is a
trustee for a beneficial trust, if all of the following conditions
are met for each trust:

(a) The beneficial owner of the trust is your parent, a
grandparent, a spouse, a sibling, a child, or a grandchild.
These relationships shall include "step" relationships.

(b) For each account under (a) of this subsection, you
comply with the following:

(1) You provide a written statement to each beneficial
owner of the account setting forth a description of the
requirements of WAC 460-24A-105 through 460-24A-108
and WAC 460-24A-170 and the reasons why you will not be
complying with those requirements;

(i1) You obtain from each beneficial owner a signed and
dated statement acknowledging the receipt of the written
statement required under (b)(i) of this subsection; and

(ii1) You maintain a copy of both documents described in
(b)(i) and (ii) of this subsection until the account is closed or
you are no longer trustee.

AMENDATORY SECTION (Amending WSR 00-01-001,
filed 12/1/99, effective 1/1/00)

WAC 460-24A-110 Agency cross transactions. (((a)))
(1) For purposes of this rule, "agency cross transaction for an
advisory client" means a transaction in which a person acts as
an investment adviser in relation to a transaction in which the
investment adviser, or any person controlling, controlled by,
or under common control with such investment adviser,
including an investment adviser representative, acts as a bro-
ker-dealer for both the advisory client and another person on
the other side of the transaction. When acting in such capac-
ity such person is required to be registered as a broker-dealer
in this state unless excluded from the definition.

(())) (2) If you are an investment ((effeeting)) adviser

or investment adviser representative, it shall be unlawful for
you to effect an agency cross transaction for an advisory cli-

ent ((shal-be—in—ecomphanee—with)) under RCW
21.20.020((63})) (2) ((if-the-foHowing)) unless you satisfy
these conditions ((are-met)):

((H)) (a) You obtain the written consent of the advisory
client ((exeettes-a—written-eonsent)) prospectively authoriz-
ing ((the-investment-adviser)) you to effect agency cross
transactions for such client;

((&))) (b) Before obtaining such written consent from
the client, ((the-investment-adviser)) you make((s)) full writ-
ten disclosure to the client that, with respect to agency cross
transactions, ((the-investment-adviser)) you will act as bro-
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ker-dealer for, receive commissions from and have a poten-
tially conflicting division of loyalties and responsibilities
regarding both parties to the transactions;

((3))) (c) At or before the completion of each agency
cross transaction, ((thedinvestmentadviser)) you or any other
person relying on this rule sends the client a written confir-
mation. You must include the following in the written confir-
mation ((shalHnelade(A))):

(i) A statement of the nature of the transaction(B)))

(ii) The date the transaction took place ((€€))).

(iii) An offer to furnish, upon request, the time when the
transaction took place; and

((3))) (iv) The source and amount of any other remu-
neration the investment adviser received or will receive in
connection with the transaction. In the case of a purchase, if
the investment adviser was not participating in a distribution,
or, in the case of a sale, if the investment adviser was not par-
ticipating in a tender offer, the written confirmation may state
whether the investment adviser has been receiving or will
receive any other remuneration and that the investment
adviser will furnish the source and amount of such remuner-
ation to the client upon the client's written request;

((4)) (3) At least annually, and with or as part of any
written statement or summary of the account from the invest-
ment adviser, the investment adviser or any other person rely-
ing on this rule sends each client a written disclosure state-
ment identifying ((6A9)):

(a) The total number of agency cross transactions during
the period for the client since the date of the last such state-
ment or summary; and

((B))) (b) The total amount of all commissions or other
remuneration the investment adviser received or will receive
in connection with agency cross transactions for the client
during the period((2)).

((3)) (4) Each written disclosure and confirmation
required by this rule must include a conspicuous statement
that the client may revoke the written consent required under
subsection ((6}1H)) (2)(a) of this ((rtle)) section at any time
by providing written notice to the investment adviser((3)).

((66))) (5) No agency cross transaction may be effected
in which the same investment adviser recommended the
transaction to both any seller and any purchaser.

((€e))) (6) Nothing in this rule shall be construed to
relieve an investment adviser or investment adviser represen-
tative from acting in the best interest of the client, including
fulfilling his duty with respect to the best price and execution
for the particular transaction for the client nor shall it relieve
any investment adviser or investment adviser representative
of any other disclosure obligations imposed by the Securities
Act of Washington, chapter 21.20 RCW, and the rules and
regulations thereunder.

NEW SECTION

WAC 460-24A-120 Compliance procedures and
practices. If you are an investment adviser registered or
required to be registered under RCW 21.20.040, or a federal
covered adviser, and have more than one employee, it is
unlawful under RCW 21.20.020 for you to provide invest-
ment advice to clients unless you:
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(1) Policies and procedures. Adopt and implement
written policies and procedures reasonably designed to pre-
vent violation, by you and your supervised persons, of the
Securities Act of Washington, chapter 21.20 RCW, and the
rules adopted thereunder, and the federal securities laws;

(2) Annual review of policies and procedures. Review,
no less frequently than annually, the adequacy of the policies
and procedures established pursuant to this section and the
effectiveness of their implementation; and

(3) Chief compliance officer. Designate an individual
responsible for administering the policies and procedures that
you adopt under subsection (1) of this section.

NEW SECTION

WAC 460-24A-125 Proxy voting. If you are an invest-
ment adviser registered or required to be registered under
RCW 21.20.040, or a federal covered adviser, it is unlawful
under RCW 21.20.020 for you to exercise voting authority
with respect to client securities, unless you:

(1) Adopt and implement written policies and proce-
dures that are reasonably designed to ensure that you vote cli-
ent securities in the best interest of clients, which procedures
must include how you address material conflicts that may
arise between your interests and those of your clients;

(2) Disclose to clients how they may obtain information
from you about how you voted with respect to their securi-
ties; and

(3) Describe to clients your proxy voting policies and
procedures and, upon request, furnish a copy of the policies
and procedures to the requesting client.

NEW SECTION

WAC 460-24A-130 Contents of investment advisory
contract. If you are an investment adviser registered or
required to be registered under RCW 21.20.040, it is unlaw-
ful under RCW 21.20.020 and 21.20.030 for you to enter
into, extend, or renew any investment advisory contract
unless it provides in writing:

(1) The services to be provided, the term of the contract,
the investment advisory fee, the formula for computing the
fee, the amount of prepaid fee to be returned in the event of
termination or nonperformance of the contract, and whether
and the extent to which the contract grants discretionary
authority to you and any limits on such authority;

(2) That no direct or indirect assignment or transfer of
the contract may be made by you without the written consent
of the client or other party to the contract;

(3) That you shall not be compensated on the basis of a
share of capital gains upon or capital appreciation of the
funds or any portion of the funds of the client except as per-
mitted under WAC 460-24A-150;

(4) That if you are a partnership, you shall notify the cli-
ent or other party to the investment contract of any change in
the membership of the partnership within a reasonable time
after the change;

(5) That if you are an investment adviser who has cus-
tody as a consequence of your authority to make withdrawals
from client accounts to pay your advisory fee, that the con-
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tract gives you the authority to deduct your advisory fees
from the account held with the qualified custodian;

(6) The nature and extent to which you are granted proxy
voting authority with respect to client securities;

(7) The terms for termination of the contract;

(8) The nature and extent to which you may deliver elec-
tronically the documents specified in WAC 460-24A-145,
account statements, fee invoices, and other documents and
the extent and manner in which a client may opt out of receiv-
ing documents electronically; and

(9) For clients residing in Washington, the advisory con-
tract shall not waive or limit compliance with, or require
indemnification for any violations of, any provision of the
Securities Act of Washington, chapter 21.20 RCW.

AMENDATORY SECTION (Amending Order 304, filed 2/
28/75, effective 4/1/75)

WAC 460-24A-140 Guarantees of success are pro-

hibited. (Ne-representation-orstatement—whether-direet-or
by-implieation; sheuld-be-made-guaranteeing-the-sueeessof
mvestments-made-pursuant-to-recommendations-of theadvi-
sery-serviee-coneerned:)) It is an unlawful act, practice, or
course of business which operates or would operate as a fraud
or deceit under RCW 21.20.020 (1)(b) to make any represen-
tation or statement, whether directly or by implication, guar-
anteeing the success of investments made pursuant to the rec-
ommendations of an investment adviser or investment
adviser representative.

AMENDATORY SECTION (Amending WSR 02-19-093,
filed 9/17/02, effective 10/18/02)

WAC 460-24A-145 Investment adviser brochure
rule. (1) General requirements. Unless otherwise provided
in this rule, if you are an investment adviser((;)) registered or
required to be registered pursuant to RCW 21.20.040, you
shall, in accordance with the provisions of this section,
((effer-and)) deliver to each advisory client and prospective

advisory chent ((w%eﬁ—ése}es&re—ma%eﬂa}s—eeﬂ%amﬁ}g—afé

 Part L of BV :de the_disel rod |
thisseetion)):
(a) A brochure which may be a copy of Part 2A of your

Form ADV or written documents containing the information
required by Part 2A of Form ADV. The brochure must com-

ply with the language, organizational format and filing
requirements specified in the Instructions to Form ADV Part
2:

(b) A copy of your Part 2B brochure supplement for each
individual:

(1) Providing investment advice and having direct con-
tact with clients in this state; or

(ii) Exercising discretion over assets of clients in this
state, even if no direct contact is involved;

(¢) A copy of your Part 2A Appendix 1 wrap fee bro-
chure if you sponsor or participate in a wrap fee account;

Proposed
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(d) A summary of material changes, which may be

included in Form ADV Part 2 or given as a separate docu-
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(3) Electronic delivery. You may deliver the materials
required by this section electronically if you:

ment; and

(e) Such other information as the director may require.

(2) Delivery.

(a) (Aninrvestmentadviser;)) Initial delivery. Except as
provided in ((b))) (c) of this subsection, you shall deliver the
materials required by this section to an advisory client or pro-
spective advisory client (i) not less than forty-eight hours
prior to entering into any investment advisory contract with
such client or prospective client, or (ii) at the time of entering
into any such contract, if the advisory client has a right to ter-
minate the contract without penalty within five business days
after entering into the contract.

(b) ((Pelivery-ofthe)) Annual delivery. Except as pro-

vided in (¢) of this subsection, if there have been any material
changes that have taken place since the last summary and
brochure delivery to your clients, you must:

(1) Deliver within one hundred twenty days of the end of
your fiscal year a free, updated brochure and related brochure
supplements which include or are accompanied by a sum-
mary of the material changes:; or

(ii) Deliver a summary of material changes that includes
an offer to provide a copy of the updated brochure and sup-
plements and information on how the client may obtain a
copy of the brochure and supplements. You must mail or
deliver any materials requested by the client pursuant to such
an offer within seven days of the receipt of the request.

(c) Exception for certain clients. You are not required

to deliver the materials ((required-by<a})) set forth in (1) of
th1s ((s&bsee&eﬂ—need—ﬂet—beﬂﬁade—m—eeﬁﬁeeﬁeﬂ—w‘t&eﬂ{ef-

request:)) section to:

(1) Clients receiving advisory services solely pursuant to
a contract for impersonal advisory services requiring a pay-
ment of less than two hundred dollars;

(i) An investment company registered under the Invest-
ment Company Act of 1940; or

(iii) A business development company as defined in the
Investment Company Act of 1940 and whose advisory con-
tract meets the requirements of section 15c¢ of that act.

Proposed

(a) In the case of an initial delivery to a potential client,
obtain a verification that readable copies of the materials
were received by the client;

(b) In the case of deliveries other than initial deliveries,
obtain each client's prior consent to provide the materials
electronically;

(c) Prepare the electronically delivered materials in the
format prescribed in (a) of this subsection and the instruc-
tions to Form ADV Part 2;

(d) Deliver the materials in a format that can be retained
by the client in either electronic or paper form; and

(e) Establish procedures to supervise personnel transmit-
ting the materials and prevent violations of this rule.

(4) Delivery to limited partners. If ((the—investment

adviseris)) you are the ((general-partner-ef)) adviser to a lim-
ited partnership, ((the-manager-ef)) a limited liability com-

pany, or ((the-trustee-of)) a trust, then((;-ferpurpeses-of-this
seetion;-the-investment-adviser)) you must treat each of the

partnership's limited partners, the company's members, or the
trust's beneficial owners, as a client. For purposes of this sec-
tion, a limited liability partnership or limited liability limited
partnership is a "limited partnership."

%) ((Wfaﬁe&pfeglﬁaﬂ’rbf%hﬁfe&

A)) Omission of inapplicable information. If ((an
investment-adviser)) you render((s)) substantially different
types of investment advisory services to different advisory
clients, ((theinvestment-adviser)) you may provide them with
different disclosure materials, provided that each client
receives all applicable information about services and fees.
The disclosure delivered to a client may omit any information
required by Part (H)) 2 of Form ADV if such information is
applicable only to a type of investment advisory service or
fee which is not rendered or charged, or proposed to be ren-
dered or charged, to that client or prospective client.
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((68))) (6) Other disclosure obligations. Nothing in this
section shall relieve ((any-investment-adviser)) you from any
obligation to disclose any information to ((is)) your advisory
clients or prospective advisory clients not specifically
required by this rule under chapter 21.20 RCW, the rules and
regulations thereunder, or any other federal or state law.

((Y)) (7) Definitions. For the purposes of this rule:

(a) "Contract for impersonal advisory services" means
any contract relating solely to the provision of investment
advisory services;

(i) By means of written material or oral statements which
do not purport to meet the objectives or needs of specific
individuals or accounts;

(i1) Through the issuance of statistical information con-
taining no expression of opinion as to the investment merits
of a particular security; or

(ii) Any combination of the foregoing services.

(b) "Entering into," in reference to an investment advi-
sory contract, does not include an extension or renewal with-
out material change of any such contract which is in effect
immediately prior to such extension or renewal.

(( ‘" ‘H

AMENDATORY SECTION (Amending WSR 00-01-001,
filed 12/1/99, effective 1/1/00)

WAC 460-24A-150 Performance compensation
arrangements. (1) General. If you are an investment adviser
you may, without violating RCW 21.20.030(1), enter into ((a

of the-seeurities-administrater:)), extend, or renew an invest-
ment advisory contract which provides for compensation to
you on the basis of a share of capital gains upon or capital
appreciation of the funds, or any portion of the funds, of the
client if®

(a) You are an investment adviser who is not registered
and is not required to be registered under RCW 21.20.040: or

(b) The client is a "qualified client" as defined in subsec-
tion (2) of this section and the conditions of subsections (3)
through (8) of this section are met.

(2) Definitions. For the purposes of this section:

(a) The term "qualified client" means:
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(1) A natural person who, or a company that, immedi-

ately after entering into the contract has at least one million
dollars under the management of the investment adviser:;

(ii) A natural person who, or a company that, the invest-
ment adviser entering into the contract (and any person acting
on his or her behalf) reasonably believes, immediately prior
to entering into the contract, either:

(A) Has a net worth (together, in the case of a natural
person, with assets held jointly with a spouse) of more than
two million dollars. For purposes of calculating a natural per-
son's net worth:

(I) The person's primary residence must not be included
as an asset;

(I) Indebtedness secured by the person's primary resi-
dence, up to the estimated fair market value of the primary
residence at the time the investment advisory contract is
entered into may not be included as a liability (except that if
the amount of such indebtedness outstanding at the time of
calculation exceeds the amount outstanding sixty days before
such time, other than as a result of the acquisition of the pri-
mary residence, the amount of such excess must be included
as a liability); and

(IIT1) Indebtedness that is secured by the person's primary
residence in excess of the estimated fair market value of the
residence must be included as a liability; or

(B) Is a qualified purchaser as defined in section 2
(a)(51)(A) of the Investment Company Act of 1940 (15
U.S.C. 80a-2 (a)(51)(A)) at the time the contract is entered
into; or

(ii1) A natural person who immediately prior to entering
into the contract is:

(A) An executive officer, director, trustee, general part-
ner, or person serving in a similar capacity, of the investment
adviser; or

(B) An employee of the investment adviser (other than
an employee performing solely clerical, secretarial, or admin-
istrative functions with regard to the investment adviser)
who, in connection with his or her regular functions or duties,
participates in the investment activities of such investment

adviser, provided that such employee has been performing
such functions and duties for or on behalf of the investment

adviser, or substantially similar functions or duties for or on
behalf of another company for at least twelve months.

(b) The term "company" has the same meaning as in sec-
tion 202 (a)(5) of the Investment Advisers Act of 1940 (15
U.S.C. 80b-2 (a)(5)). but does not include a company that is
required to be registered under the Investment Company Act
of 1940 but is not registered.

(c¢) The term "private investment company'" means a
company that would be defined as an investment company
under section 3(a) of the Investment Company Act of 1940
(15 U.S.C. 80a-3(a)) but for the exception provided from that
definition by section 3 (¢)(1) of such Act (15 U.S.C. 80a-3
).

(d) The term "executive officer" means the president,
any vice-president in charge of a principal business unit, divi-
sion or function (such as sales, administration, or finance),
any other officer who performs a policy-making function, or

any other person who performs similar policy-making func-
tions, for the investment adviser.

Proposed
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(3) Compensation formula. The compensation paid to
you with respect to the performance of any securities over a

Washington State Register, Issue 14-09

of capital gains or capital appreciation) will be considered a

client for the purposes of subsection (1) of this rule.

given period must be based on a formula with the following
characteristics:

(a) In the case of securities for which market quotations

are readily available within the meaning of Rule 2a-(4)(a)(1)

under the Investment Company Act of 1940 (Definition of

(6) Informed consent. You or any of your investment
adviser representatives that enter into a contract under this
rule, must reasonably believe, immediately before entering
into the contract that the contract represents an arm's length
arrangement between the parties and that the client, alone or

"Current Net Asset Value" for Use in Computing Periodi-

together with the client's independent agent, understands the

cally the Current Price of Redeemable Security), 17 C.F.R.

proposed method of compensation and its risks.

270.2a-4 (a)(1), the formula must include the realized capital
losses and unrealized capital depreciation of the securities
over the period;

(b) In the case of securities for which market quotations
are not readily available within the meaning of Rule 2a-4
(a)(1) under the Investment Company Act of 1940, 17 C.F.R.
270.2a-4 (a)(1), the formula must include:

(1) The realized capital losses of securities over the
period;

(1) If the unrealized capital appreciation of the securities
over the period is included, the unrealized capital deprecia-
tion of the securities over the period: and

(c) The formula must provide that any compensation
paid to you under this section is based on the gains less the
losses (computed in accordance with (a) and (b) of this sub-
section) in the client's account for a period of not less than
one year.

(4) Client disclosure. To the extent not otherwise dis-
closed on Form ADV Part 2, you must disclose in writing to
the client all material information concerning the proposed
advisory arrangement, including the following:

(a) That the fee arrangement may create an incentive for
the investment adviser to make investments that are riskier or
more speculative than would be the case in the absence of a
performance fee;

(b) Where relevant, that the investment adviser may

(7) Nonexclusive. Any person entering into or perform-
ing an investment advisory contract under this section is not
relieved of any obligations under RCW 21.20.020 or any
other applicable provision of the Securities Act of Washing-
ton, chapter 21.20 RCW, or any rule or order thereunder.

(8) Obligations of independent representative. Noth-
ing in this section shall relieve a client's independent repre-
sentative from any obligation to the client under applicable
law.

(9) Transition rules.

(a) Registered investment advisers. If you are a regis-

tered investment adviser that entered into a contract and sat-
isfied the conditions of this section that were in effect when
the contract was entered into, you will be considered to sat-
isfy the conditions of this section. If a natural person or com-
pany who was not a party to the contract becomes a party
(including an equity owner of a private investment company
advised by the adviser), however, the conditions of this sec-
tion in effect at that time will apply with regard to that person

or company.

(b) Registered investment advisers that were previ-
ously not registered. This section shall not apply to an advi-
sory contract entered into when you were not required to reg-
ister and were not registered. If a natural person or a company
who was not a party to the contract becomes a party (includ-
ing an equity owner of a private investment company advised

receive increased compensation with regard to unrealized

by the adviser) when you are registered or required to regis-

appreciation as well as realized gains in the client's account;

(c) The period which will be used to measure investment
performance throughout the contract and their significance in
the computation of the fee:

(d) The nature of any index which will be used as a com-
parative measure of investment performance, the significance
of the index, and the reason the investment adviser believes
that the index is appropriate; and

(e) Where your compensation is based in part on the

unrealized appreciation of securities for which market quota-

tions are not readily available within the meaning of Rule 2a-
4 (a)(1) under the Investment Company Act of 1940, 17

C.F.R. 270.2a-4 (a)(1), how the securities will be valued and
the extent to which the valuation will be independently deter-
mined.

(5) Equity owners. In the case of a private investment
company, as defined in subsection (2)(c) of this rule, an
investment company registered under the Investment Com-
pany Act of 1940, or a business development company, as
defined in section 202 (a)(22) of the Investment Advisers Act
of 1940, each equity owner of any such company (except for
the investment adviser entering into the contract and any
other equity owners not charged a fee on the basis of a share
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ter, however, the conditions of this section in effect at that
time will apply with regard to that person or company.

(c) Certain transfers of interest. Solely for purposes of

(a) and (b) of this subsection, a transfer of an equity owner-
ship interest in a private investment company by gift or
bequest, or pursuant to an agreement related to a legal sepa-
ration or divorce, will not cause the transferee to "become a
party" to the contract and will not cause this section to apply
to such transferee.

AMENDATORY SECTION (Amending Order 304, filed 2/
28/75, effective 4/1/75)

WAC 460-24A-160 Restrictions on advertising
refunds. ((Advisery-servieces-shouldnot)) If you are in an
investment adviser or investment adviser representative, it is
unlawful under RCW 21.20.020 to advertise or represent to
subscribers or customers for advisory services that subscrip-
tions, fees or other payments will be refunded if they are not
satisfied unless;

(1) Such undertaking to refund is clear and unequivocal
and is concerned not with the merit or success of the service,
but with the customer's satisfaction therewith; and
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(2) ((the-investment-adviser's)) Your financial ((respen-

stbility)) situation is adequate to ((instre-its)) ensure your
ability to meet all such refund demands.

AMENDATORY SECTION (Amending WSR 08-18-033,
filed 8/27/08, effective 9/27/08)

WAC 460-24A-170 Minimum financial require-
ments for investment advisers. (1) If you are an investment
adviser registered or required to be registered under RCW
21.20.040, who has custody of client funds or securities, you
shall maintain at all times a minimum net worth of $35,000
unless provided otherwise in this chapter. If you are an
investment adviser registered or required to be registered
under RCW 21.20.040, who has discretionary authority over
client funds or securities, but does not have custody of client
funds or securities, you shall maintain at all times a minimum
net worth of $10,000.

(2) If you are an investment adviser registered or
required to be registered under RCW 21.20.040 who has cus-
tody or ((diseretion—of)) discretionary authority over client
funds or securities, but does not meet the minimum net worth
requirements in subsection (1) of this section you shall ((be
bended)) maintain a bond in the amount of the net worth defi-
ciency rounded up to the nearest $5,000. Any bond required
by this section shall be in the form determined by the director,
issued by a company qualified to do business in this state, and
shall be subject to the claims of all clients of the investment
adviser regardless of the ((ehient's)) clients' states of resi-
dence.

(3) If you are an investment adviser registered or
required to be registered under RCW 21.20.040, ((whe

aceepts-prepayment-of more-than-$500-perelient-and-six-or
mere-months-in-advanee;)) you shall maintain at all times a
positive net worth.

(4) Unless otherwise exempted, as a condition of the
right to transact business in this state, ((every)) if you are an
investment adviser registered or required to be registered
under RCW 21.20.040 you shall, by the close of business on
the next business day, notify the director if ((the-investment
adviser's)) your net worth is less than the minimum required.
After transmitting such notice, ((each-investment-adviser))
you shall file, by the close of business on the next business
day, a report with the director of its financial condition,
including the following:

(a) A trial balance of all ledger accounts;

(b) A statement of all client funds or securities which are
not segregated;

(c) A computation of the aggregate amount of client led-
ger debit balances; and

(d) A statement as to the number of client accounts.

(5) For purposes of this section, the term "net worth"
shall mean an excess of assets over liabilities, as determined
by generally accepted accounting principles, but shall not
include as assets: Prepaid expenses (except as to items prop-
erly classified as assets under generally accepted accounting
principles), deferred charges, goodwill, franchise rights,
organizational expenses, patents, copyrights, marketing
rights, unamortized debt discount and expense, all other
assets of intangible nature; primary residence, home furnish-
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ings, automobile(s), and any other personal items not readily
marketable in the case of an individual; advances or loans to
stockholders and officers in the case of a corporation; and
advances or loans to partners in the case of a partnership.

(6) For purposes of this section, if you are an investment
adviser you shall not be deemed to be exercising discretion
when you place trade orders with a broker-dealer pursuant to
a third-party trading agreement if:

(a) You have executed an investment adviser contract
exclusively with your client which acknowledges that a third-
party trading agreement will be executed to allow you to
effect securities transactions for your client in your client's
broker-dealer account;

(b) Your contract specifically states that your client does
not grant discretionary authority to you and you in fact do not
exercise discretion with respect to the account; and

(c) A third-party trading agreement is executed between
your client and a broker-dealer which specifically limits your
authority in your client's broker-dealer account to the place-
ment of trade orders and deduction of investment adviser
fees.

(7) The director may require that a current appraisal be
submitted in order to establish the worth of any asset for the
purposes of meeting the minimum net worth requirements in
subsection (1) of this section or the positive net worth
requirement in subsection (3) of this section.

((HEwvery)) (8) If you are an investment adviser that has
its principal place of business in a state other than this state,
you shall maintain only such minimum net worth as required
by the state in which ((the-investment-adviser)) you main-
tain((sts)) your principal place of business, provided ((the
investmentadviseris)) you are licensed in that state and ((is))
are in compliance with that state's minimum capital require-
ments.

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-200 Books and records to be main-
tained by investment advisers. (1) ((Every)) If you are an
investment adviser registered or required to be registered pur-
suant to RCW 21.20.040, you shall make and keep true, accu-
rate, and current the following books, ledgers, and records:

(a) A journal or journals, including cash receipts and dis-
bursements records, and any other records of original entry
forming the basis of entries in any ledger.

(b) General and auxiliary ledgers (or other comparable
records) reflecting asset, liability, reserve, capital, income
and expense accounts.

(c) A memorandum of each order given by ((the-invest-
mentadviser)) you for the purchase or sale of any security, of
any instruction received by ((the-investment-adviser)) you
from a client concerning the purchase, sale, receipt or deliv-
ery of a particular security, and of any modification or can-
cellation of any such order or instruction. The memoranda
shall show the terms and conditions of the order, instruction,
modification or cancellation; shall identify the person con-
nected with ((the—investment-adviser)) you who recom-
mended the transaction to the client and the person who
placed the order; and shall show the account for which

Proposed
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entered, the date of entry, and the bank or broker-dealer by or
through whom executed where appropriate. Orders entered
pursuant to the exercise of a power of attorney shall be so
designated.

(d) All check books, bank statements, canceled checks
and cash reconciliations of the investment adviser.

(e) All bills or statements (or copies thereof), paid or
unpaid, relating to ((the)) your business ((ef-the-investment
adviser)).

(f) All trial balances, financial statements, and internal
audit working papers or other supporting financial records
relating to ((the-investment-adviser's)) your business as an
investment adviser. For purposes of this subsection, "finan-
cial statements" shall mean a balance sheet prepared in accor-
dance with generally accepted accounting principles, ((ane))
an income statement, a cash flow statement, and a net worth
computation, if applicable, as required by WAC 460-24A-
170.

(g) Originals of all written communications received and
copies of all written communications sent by ((thetnvestment
adviser)) you relating to your investment advisory business
including, but not limited to:

(i) Any recommendation made or proposed to be made
and any advice given or proposed to be given((;)):

(i1) Any receipt, disbursement or delivery of funds or
securities((;-e¢)); and

(iii) The placing or execution of any order to purchase or
sell any security: Provided, however, That ((the-investment
adviser)) you shall not be required to keep any unsolicited
market letters and other similar communications of general
public distribution not prepared by or for ((the-investment
adviser)) you: And provided, That if ((the—investment
adviser)) you send((s)) any notice, circular or other advertise-
ment offering any report, analysis, publication or other
investment advisory service to more than ten persons, ((the
investment-adviser)) you shall not be required to keep a
record of the names and addresses of the persons to whom it
was sent, except that if such notice, circular or advertisement
is distributed to persons named on any list, ((the-investment
adviser)) you shall retain with the copy of such notice, circu-
lar or advertisement a memorandum describing the list and
the source thereof.

(h) A list or other record of all accounts in which ((the
investment-adviseris)) you are vested with any discretionary
((powerwithrespeetto)) authority over the funds, securities
or transactions of any client.

(i) A copy of all powers of attorney and other evidences
of the granting of any discretionary authority by any client to
((the-investment-adviser)) you.

(j) A written copy of each signed agreement entered into
by ((the-investmentadviser)) you with any client and all other
written agreements otherwise relating to ((the-investment
adviser's)) your business as an investment adviser.

(k) A file containing a copy of each notice, circular,
advertisement, newspaper article, investment letter, bulletin
or other communication, including by electronic media, and
all amendments thereto, that ((the-investment-advisers)) you
circulate((s)) or distribute((s)), directly or indirectly, to two
or more persons (other than persons connected with ((the
investment-adviser)) you), and if such communication rec-
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ommends the purchase or sale of a specific security and does
not state the reasons for the recommendation, a memorandum
((of-the—investment-adviser)) by you indicating the reasons
for the recommendation.

(1)(1) A record of every transaction in a security in which
((the-investment-adviser)) you or any ((adviseryrepresenta-
tive{(ashereinafter-definedyof-the-investment-adviser)) of

your advisory representatives has, or by reason of such trans-
action acquires, any direct or indirect beneficial ownership,
except:

(A) Transactions effected in any account over which nei-
ther ((the-ivestment-adviser)) you nor any of your advisory
representatives ((efthe-investmentadviser)) has any direct or
indirect influence or control; and

(B) Transactions in securities which are direct obliga-
tions of the United States.

The record shall state the title and amount of the security
involved; the date and nature of the transaction (i.e., pur-
chase, sale or other acquisition or disposition); the price at
which it was effected; and the name of the broker-dealer or
bank with or through whom the transaction was effected. The
record may also contain a statement declaring that the report-
ing or recording of any such transaction shall not be con-
strued as an admission that ((the-irvestment-adviser)) you or
your advisory representative has any direct or indirect bene-
ficial ownership in the security. ((A)) You shall record each
transaction ((shal-berecerded)) not later than ten days after
the end of the calendar quarter in which the transaction was
effected.

(i1) For the purposes of this subsection (1)(1), the follow-
ing definitions will apply:

(A) "Advisory representative" shall mean any of your
partners, officers or directors ((ef—t-he—m—vesﬁﬁeﬁt—&dﬂsef))
any employee who participates in any way in the determina-
tion of which recommendations shall be made, or whose
functions or duties relate to the determination of which rec-
ommendation shall be made; any employee who, in connec-
tion with his or her duties, obtains any information concern-
ing which securities are being recommended prior to the
effective dissemination of the recommendations; and any of
the following persons who obtain information concerning
securities recommendations being made by ((the-investment
adviser)) you prior to the effective dissemination of the rec-
ommendations:

(I) Any person in a control relationship to ((the-invest-
ment-adviser)) you;

(II) Any affiliated person of a controlling person; and

(IIT) Any affiliated person of an affiliated person.

(B) "Control" shall mean the power to exercise a con-
trolling influence over the management or policies of a com-
pany, unless such power is solely the result of an official
position with such company. Any person who owns benefi-
cially, either directly or through one or more controlled com-
panies, more than twenty-five percent of the voting securities
of a company shall be presumed to control such company.

(ii1) ((An-ivestment-adviser)) You shall not be deemed
to have violated the provisions of this subsection (1) because
of the failure to record securities transactions of any advisory
representative if ((the-investment-adviser-establishes)) you
establish that ((it)) you instituted adequate procedures, and
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used reasonable diligence to obtain promptly, reports of all
transactions required to be recorded.

(m)(i) Notwithstanding the provisions of (1) of this sub-
section, ((where-the-investmentadviseris)) if you are primar-
ily engaged in a business or businesses other than advising
investment advisory clients, you must maintain a record
((mrust-be-maintained)) of every transaction in a security in
which ((the-investmentadviser)) you or any of your advisory
representatives (as hereinafter defined) ((ef—t-he—rm‘es%meﬂ{
adviser)) has, or by reason of any transaction acquires, any
direct or indirect beneficial ownership, except:

(A) Transactions effected in any account over which nei-
ther ((the-investment-adviser)) you nor any of your advisory
representatives ((efthe-investmentadviser)) has any direct or
indirect influence or control; and

(B) Transactions in securities which are direct obliga-
tions of the United States.

The record shall state the title and amount of the security
involved; the date and nature of the transaction (i.e., pur-
chase, sale, or other acquisition or disposition); the price at
which it was effected; and the name of the broker-dealer or
bank with or through whom the transaction was effected. The
record may also contain a statement declaring that the report-
ing or recording of any transaction shall not be construed as
an admission that ((the-investment-adviser)) you or any of
your advisory representatives has any direct or indirect bene-
ficial ownership in the security. You shall record a transac-
tion ((shall-bereeorded)) not later than ten days after the end
of the calendar quarter in which the transaction was effected.

(i1) ((Am—investment—adviser—s)) You are "primarily
engaged in a business or businesses other than advising
investment advisory clients" ((when)) if, for each of ((its))
your most recent three fiscal years or for the period of time
since organization, whichever is lesser, ((the-investment
adviser)) you derived, on an unconsolidated basis, more than
fifty percent of:

(A) ((s8)) Your total sales and revenues; and

(B) ((#s)) Your income (or loss) before income taxes and
extraordinary items,
from such other business or businesses.

(iii) For purposes of this subsection (1)(m) of this section
the following definitions will apply:

(A) "Advisory representative," when used in connection
with a company primarily engaged in a business or busi-
nesses other than advising investment advisory clients, shall
mean any partner, officer, director, or employee of the invest-
ment adviser who participates in any way in the determina-
tion of which recommendation shall be made, or whose func-
tions or duties relate to the determination of which securities
are being recommended prior to the effective dissemination
of the recommendations; and any of the following persons
who obtain information concerning securities recommenda-
tions being made by the investment adviser prior to the effec-
tive dissemination of the recommendations or of the informa-
tion concerning the recommendations:

(I) Any person in a control relationship to the investment
adviser;

(IT) Any affiliated person of a controlling person; and

(III) Any affiliated person of an affiliated person.
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(B) "Control" shall mean the power to exercise a con-
trolling influence over the management or policies of a com-
pany, unless such power is solely the result of an official
position with such company. Any person who owns benefi-
cially, either directly or through one or more controlled com-
panies, more than twenty-five percent of the voting securities
of a company shall be presumed to control such company.

(iv) ((An-investment-adviser)) You shall not be deemed
to have violated the provisions of this subsection (1)(m)
because of ((the)) your failure to record securities transac-
tions of any advisory representative if ((the-investment
adviser-establishes)) you establish that ((it)) you instituted
adequate procedures, and used reasonable diligence to obtain
promptly, reports of all transactions required to be recorded.

(n) The following items related to WAC 460-24A-145
and Part (H)) 2 of Form ADV:

1 A copy of each written statement, and each amend-
ment or revision, given or sent to any of your clients or pro-
spective clients ((efthe-investment-adviser)) as required by
WAC 460-24A-145;

(i1) Any summary of material changes that is required by
Part (H)) 2 of Form ADV that is not included in the written
statement; and

(iii) A record of the dates that each written statement,
each amendment or revision thereto, and each summary of
material changes was given or offered to any client or pro-
spective client who subsequently becomes a client.

(o) For each client that ((was)) you obtained ((by—the
adviser)) by means of a solicitor to whom you paid a cash fee
((waspatd-by-the-adviser)):

(i) Evidence of a written agreement to which ((the
adviseris)) you are a party related to the payment of such fee;

(i) A signed and dated acknowledgment of receipt from
the client evidencing the client's receipt of ((the-investment
adviser's)) your disclosure statement and a written disclosure
statement of the solicitor; and

(iii)) A copy of the solicitor's written disclosure state-
ment. The written agreement, acknowledgment, and solicitor
disclosure statement will be considered to be in compliance if
such documents are in compliance with Rule 275.206 (4)-3 of
the Investment Advisers Act of 1940.

For purposes of this subsection, the term "solicitor" shall
mean any person or entity who, for compensation, acts as an
agent of an investment adviser in referring potential clients.

(p) All accounts, books, internal working papers, and
any other records or documents that are necessary to form the
basis for or demonstrate the calculation of the performance or
rate of return of all managed accounts or securities recom-
mendations in any notice, circular, advertisement, newspaper
article, investment letter, bulletin, or other communication
including, but not limited to, electronic media that ((the
investment-adviser)) you circulate((s)) or distribute((s)),
directly or indirectly, to two or more persons (other than per-
sons connected with ((the-investment-adviser)) you); pro-
vided however, that, with respect to the performance of man-
aged accounts, the retention of all account statements, if they
reflect all debits, credits, and other transactions in a client's
account for the period of the statement, and all worksheets
necessary to demonstrate the calculation of the performance
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or rate of return of all managed accounts shall be deemed to
satisfy the requirements of this subsection.

(q) A file containing a copy of all written communica-
tions received or sent regarding any litigation involving ((the
investment-adviser)) you or any investment adviser represen-
tative or employee, and regarding any written customer or
client complaint.

(r) Written information about each investment advisory
client that is the basis for making any recommendation or
providing any investment advice to such client.

(s) Written information about each security that you rec-
ommended a client buy or sell that is the basis for making any
recommendation or providing any investment advice to such
client.

(t) Written procedures to supervise the activities of
employees and investment adviser representatives that are
reasonably designed to achieve compliance with applicable
securities laws and regulations.

() (w) A file containing a copy of each document
(other than any notices of general dissemination) that was
filed with or received from any state or federal agency or self
regulatory organization and that pertains to ((the-registrant))
you or ((its)) your advisory representatives as that term is
defined in (m)(iii)(A) of this subsection, which file should
contain, but is not limited to, all applications, amendments,
renewal filings, and correspondence.

((60)) (v) If you inadvertently held or obtained a client's
securities or funds and returned them to the client within
three business days or forwarded third-party checks within
three business days. you shall keep the following records
relating to the inadvertent custody:

(1) Issuer;

(ii) Type of security and series;

(iii) Date of issue;

(iv) For debt instruments, the denomination, interest rate
and maturity date;

(v) Certificate number, including alphabetical prefix or
suffix;

(vi) Name in which registered;

(vii) Date given to the adviser:;

(viii) Date sent to client or sender;

(ix) Form of delivery to client or sender, or copy of the
form of delivery to client or sender; and

(x) Mail confirmation number, if applicable, or confir-
mation by client or sender of the fund's or security's return.

(w) Copies, with original signatures of ((the-investment
adviser's)) your appropriate signatory and the investment
adviser representative, of each initial Form ((U-4)) U4 and
each amendment to Disclosure Reporting Pages (DRPs ((B-
4))) must be retained by ((theinvestmentadviser)) you (filing
on behalf of the investment adviser representative) and must
be made available for inspection upon regulatory request.

((2))) (x) If you obtain possession of securities that are
acquired from the issuer in a transaction or chain of transac-
tions not involving any public offering that comply with the
exception from custody under WAC 460-24A-109(1). you
shall keep the following records:

(1) A record showing the issuer or current transfer agent's
name, address, phone number, and other applicable contact
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information pertaining to the party responsible for recording
client interests in the securities; and

(ii) A copy of any legend, shareholder agreement or
other agreement showing that those securities are transferable
only with prior consent of the issuer or holders of the out-
standing securities of the issuer.

(y) A copy of a current written business continuity plan
which identifies procedures to be followed in the event of an
emergency or significant business disruption and which is
reasonably designed to enable you to meet your fiduciary
obligations to your clients.

(2)(a) If ((aninvestment-adviser)) you are subject to sub-
section (1) of this section ((kas)) and have custody or posses-
sion of securities or funds of any client, the records required
to be made and kept under subsection (1) of this section shall
include:

((€2))) (1) A copy of any and all documents executed by
the client (including a limited power of attorney) under which
the adviser is authorized or permitted to withdraw a client's
funds or securities maintained with a custodian upon the
adviser's instruction to the custodian.

(ii) A journal or other record showing all purchases,
sales, receipts and deliveries of securities (including certifi-
cate numbers) for all accounts and all other debits and credits
to the accounts.

((Y)) (iii) A separate ledger account for each such client
showing all purchases, sales, receipts and deliveries of secu-
rities, the date and price of each purchase or sale, and all deb-
its and credits.

((€e))) (iv) Copies of confirmations of all transactions
effected by or for the account of any client.

((8))) (v) A record for each security in which any client
has a position, which record shall show the name of each cli-
ent having any interest in each security, the amount of inter-
est of each client, and the location of each security.

(3 Everyinvestmentadviser)) (vi) A copy of each of
the client's quarterly account statements, as generated and
delivered by the qualified custodian. If you also generate a
statement that is delivered to the client, you shall also main-
tain copies of such statements along with the date such state-
ments were sent to the clients.

(vii) If applicable to your situation, a copy of the special
examination report verifying the completion of the examina-
tion by an independent certified public accountant and
describing the nature and extent of the examination.

(viii) A record of any finding by the independent certi-
fied public accountant of any material discrepancies found
during the examination.

(ix) If applicable, evidence of the client's designation of
an independent representative.

(b) If you have custody because you advise a pooled
investment vehicle, as defined in WAC 460-24A-005

1)(a)(iii), you shall also keep the following records:

(1) True, accurate and current account statements;

(ii) Where you comply with WAC 460-24A-107 (1)(b)
the records required to be made and kept shall include:

(A) The date of the audit;

B) A copy of the audited financial statements; and

(C) Evidence of the mailing of the audited financial

statements to all limited partners. members or other benefi-
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cial owners within one hundred twenty days of the end of its
fiscal year.

(iii) Where you comply with WAC 460-24A-107 (1)(a)
the records required to be made and kept shall include:

(A) A copy of the written agreement with the indepen-
dent party reviewing all fees and expenses, indicating the
responsibilities of the independent party: and

(B) Copies of all invoices and receipts showing the
approval by the independent party for payment through the
qualified custodian.

(c) If you have custody because you are acting as the
trustee for a beneficial trust as it is described in WAC 460-
24A-109(3), you shall also keep the following records until
the account is closed or the adviser is no longer acting as
trustee:

(i) A copy of the written statement given to each benefi-
cial owner setting forth a description of the requirements of
WAC 460-24A-105 and the reason why you will not be com-
plying with those requirements; and

(ii) A written acknowledgment signed and dated by each
beneficial owner, and evidencing receipt of the statement
required under WAC 460-24A-109 (3)(b).

(3) If you are subject to subsection (1) of this section
((whe)) and you render((s)) any investment supervisory or
management service to any client, you shall, with respect to
the portfolio being supervised or managed and to the extent
that the information is reasonably available to or obtainable
by ((the-investment-adviser)) you, make and keep true, accu-
rate and current:

(a) Records showing separately for each client the secu-
rities purchased and sold, and the date, amount and price of
each purchase or sale.

(b) For each security in which any client has a current
position, information from which ((the-investment-adviser))
you can promptly furnish the name of each client, and the
current amount ((ef)) or the interest of the client.

(4) Any books or records required by this section may be
maintained by ((the-investment-adwviser)) you in such manner
that the identity of any client to whom ((sueh—investment
adviser)) you render((s)) investment supervisory services is
indicated by numerical or alphabetical code or some similar
designation.

(5) ((Every—imvestment—adviser)) If you are subject to
subsection (1) of this section, you shall preserve the follow-
ing records in the manner prescribed:

(a) All books and records required to be made under the
provisions of subsections (1) to (3)((€&))), inclusive, of this
section except for books and records required to be made pur-
suant to subsection (1)(k) and (p) of this section shall be
maintained and preserved in an easily accessible place for a
period of not less than five years from the end of the fiscal
year during which the last entry was made on the record, the
first two years in ((the)) your principal office ((efthe-invest-
mentadviser)).

(b) Your partnership articles and any amendments, arti-
cles of incorporation, charter documents, minute books and
stock certificate books of ((the-investment-adviser)) you and
((ef)) any of your predecessors, shall be maintained in ((the))
your principal office ((efthe-investment-adviser)) and pre-
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served until at least three years after termination of the enter-
prise.

(c) Books and records required to be made pursuant to
subsection (1)(k) and (p) of this section shall be maintained
and preserved in an easily accessible place for a period of not
less than five years, the first two years in ((the)) your princi-
pal office ((efthe-investment-adviser)), from the end of the
fiscal year during which ((the-investment-adviser)) you last
published or otherwise disseminated, directly or indirectly,
including by electronic media, the notice, circular, advertise-
ment, newspaper article, investment letter, bulletin, or other
communication.

(d) Notwithstanding other record preservation require-
ments of this section, you shall maintain the following
records or copies ((shall-be-maintained)) at ((the)) your busi-
ness location ((efthe-investment-adviser)) from which the
customer or client is being provided or has been provided
with investment advisory services:

(1) Records required to be preserved under subsections
(1)(c), (g) through (j), (n), (0), and (q) through (s), (2), and (3)
of this section shall be maintained for the period prescribed in
(a) of this subsection; and

(i1) Records or copies required pursuant to subsection
(1)(k) and (p) of this section which records or related records
identify the name of the investment adviser representative
providing investment advice from that business location, or
which identify the business locations' physical address, mail-
ing address, electronic mailing address, or telephone number
shall be maintained for the period prescribed in (c) of this
subsection.

(6) If you are an investment adviser subject to subsection
(1) of this section, you shall, before ceasing to conduct or dis-
continuing business as an investment adviser, ((shall))
arrange for and be responsible for the preservation of the
books and records required to be maintained and preserved
under this section for the remainder of the period specified in
this section, and shall notify the director in writing of the
exact address where the books and records will be maintained
during the period.

(7)(a) ((Fherecordsrequired-to-be-maintained-andpre-
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ission:)) The

records required to be maintained and preserved pursuant to
this section may be immediately produced or reproduced, and

maintained and preserved for the required time, by an invest-
ment adviser on:

(i) Paper or hard copy form, as those records are kept in
their original form;

(ii) Micrographic media, including microfilm, micro-
fiche, or any similar medium; or

(iii) Electronic storage media, including any digital stor-
age medium or system that meets the terms of this section.

(b) If you are an investment adviser required to maintain
and preserve records pursuant to this section, you must:

(1) Arrange and index the records in a way that permits
easy location, access, and retrieval of any particular record;

(ii) Provide promptly any of the following that the direc-
tor may request:

(A) A legible, true, and complete copy of the record in
the medium and format in which it is stored;

(B) A legible, true, and complete printout of the record;
and

(C) Means to access, view, and print the records; and

(iii) Separately store, for the time required for preserva-
tion of the original record, a duplicate copy of the record on
any medium allowed by this section.

(c) If the records that the investment adviser is required

(i) To maintain and preserve the records, so as to reason-
ably safeguard them from loss, alteration, or destruction;

(ii) To limit access to the records to properly authorized
personnel and the director; and

(iii) To reasonably ensure that any reproduction of a non-
electronic original record on electronic storage media is com-
plete, true, and legible when retrieved.

(8) As used in this section, "investment supervisory ser-
vices" means the giving of continuous advice as to the invest-
ment of funds on the basis of the individual needs of each cli-
ent; and "discretionary authority" shall not include discretion
as to the price at which, or the time when, a transaction is or
is to be effected, if, before the order is given by the invest-
ment adviser, the client has directed or approved the purchase
or sale of a definite amount of the particular security.

(9) Any book or other record made, kept, maintained,
and preserved in compliance with Rules 17a-3 and 17a-4
under the Securities Exchange Act of 1934, which is substan-
tially the same as the book or other record required to be
made, kept, maintained, and preserved under this section,
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shall be deemed to be made, kept, maintained, and preserved
in compliance with this section.

(10) ((Ewvery)) If you are an investment adviser registered
or required to be registered in this state and ((that-has-its))
have your principal place of business in a state other than this
state ((shall-be)), you are exempt from the requirements of
this section, provided ((the-investment-adviseris)) you are
licensed in the state where ((ithas-its)) you have your princi-
pal place of business and ((is)) are in compliance with that
state's recordkeeping requirements.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-205 Notice of changes by investment
advisers and investment adviser representatives. (1)
((Eachtieensedinvestment-advisermust)) If you are an
investment adviser registered or required to be registered pur-
suant to RCW 21.20.040. you must:

(a) Promptly file with IARD, in accordance with the
instructions to Form ADV, any amendments to ((its)) your
Form ADV. An amendment will be considered promptly
filed if it is filed within thirty days of the event that requires
the filing of the amendment; ((and))

(b) File an ((updated)) annual updating amendment to
the Form ADV with IARD within ninety days ((ef)) after the
end of ((the-investmentadviser's)) your fiscal year; and

(c) File thirty days prior to use any amendments to your
advisory contracts or offering materials for any pooled
investment vehicles that you advise.

(2) ((Eaeh)) If you are an investment adviser representa-
tive ((has)) registered or required to be registered pursuant to
RCW 21.20.040, you have a continuing obligation to update
the information required by Form ((-4)) U4 as changes
occur and you must promptly file with IARD any amend-
ments to ((the-representative's)) your Form ((H-4)) U4. An
amendment will be considered promptly filed if it is filed
within thirty days of the event that requires the filing of the
amendment.

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-210 Notice of complaint must be filed
with director. ((Eachteensed)) If you are an investment
adviser registered or required to be registered pursuant to
RCW 21.20.040 who has filed a complaint against any of
((a8)) your partners, officers, directors, agents licensed in
Washington or associated persons with any law enforcement
agency, any other regulatory agency having jurisdiction over
the securities industry, or with any bonding company regard-
ing any loss arising from alleged acts of such person, you
shall send a copy of such complaint to the director, within ten
days following its filing with such other agency or bonding
company.
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AMENDATORY SECTION (Amending WSR 08-14-006,
filed 6/19/08, effective 7/20/08)

WAC 460-24A-220 Unethical business practices—
Investment advisers and federal covered advisers. ((A
persen-whe-1s)) If you are an investment adviser, investment
adviser representative, or a federal covered adviser ((is)), you
are a fiduciary and ((kas)) have a duty to act primarily for the
benefit of ((#s)) your clients. If you are a federal covered
adviser, the provisions of this subsection apply ((te-federal
eovered-advisers)) to the extent that the conduct alleged is
fraudulent, deceptive, or as otherwise permitted by the
National Securities Markets Improvement Act of 1996 (Pub.
L. No. 104-290). While the extent and nature of this duty var-
ies according to the nature of the relationship with the client
and the circumstances of each case, in accordance with RCW
21.20.020 (1)(c) and 21.20.110 (1)(g) ((en-investment-adviser
or-afederal-covered-adviser)) you shall not engage in dishon-
est or unethical business practices((;)) including, but not lim-
ited to, the following:

(1) Recommending to a client to whom investment
supervisory, management or consulting services are provided
the purchase, sale or exchange of any security without rea-
sonable grounds to believe that the recommendation is suit-
able for the client on the basis of information furnished by the
client after reasonable inquiry concerning the client's invest-
ment objectives, financial situation and needs, and any other
information known by the investment adviser, investment
adviser representative, or federal covered investment adviser.

(2) Exercising any ((diseretionary-power)) discretion in
placing an order for the purchase or sale of securities for a cli-
ent without obtaining written discretionary authority from the
client within ten business days after the date of the first trans-
action placed pursuant to oral discretionary authority, unless
the ((diseretionary-power)) discretion relates solely to the
price at which, or the time when, an order involving a definite
amount of a specified security shall be executed, or both.

(3) Inducing trading in a client's account that is excessive
in size or frequency in view of the financial resources, invest-
ment objectives and character of the account in light of the
fact that an investment adviser, investment adviser represen-
tative, or federal covered adviser in such situations can
directly benefit from the number of securities transactions
effected in a client's account. The rule appropriately forbids
an excessive number of transaction orders to be induced by
an adviser for a "customer's account."

(4) Placing an order to purchase or sell a security for the
account of a client without authority to do so.

(5) Placing an order to purchase or sell a security for the
account of a client upon instruction of a third party without
first having obtained a written third-party trading authoriza-
tion from the client.

(6) Borrowing money or securities from a client unless
the client is a broker-dealer, an affiliate of the investment
adviser, or a financial institution engaged in the business of
loaning funds.

(7) Loaning money or securities to a client unless ((the
investmentadviseris)) you are a financial institution engaged
in the business of loaning funds or the client is an affiliate of
the investment adviser.
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(8) ((Feo-misrepresent)) Misrepresenting to any advisory
client, or prospective advisory client, the qualifications of the

investment adviser, investment adviser representative, fed-
eral covered adviser, or any employee((s-of-the-investment

adviser)), or person affiliated with the investment adviser, or

((te-misrepresent)) misrepresenting the nature of the advisory
services being offered or fees to be charged for such service,

or to omit to state a material fact necessary to make the state-
ments made regarding qualifications, services or fees, in light
of the circumstances under which they are made, not mislead-
ing.

(9) Providing a report or recommendation to any advi-
sory client prepared by someone other than ((the-adwviser))
you without disclosing that fact. (This prohibition does not
apply to a situation where ((the-adviser)) you use((s)) pub-
lished research reports or statistical analyses to render advice
or where ((amadwiser)) you order((s)) such a report in the nor-
mal course of providing service.)

(10) Charging a client an unreasonable advisory fee.

(11) Failing to disclose to clients in writing before any
advice is rendered any material conflict of interest relating to
the investment adviser, investment adviser representative,
federal covered adviser, or any ((efts)) employees or affili-
ated persons thereof which could reasonably be expected to
impair the rendering of unbiased and objective advice includ-
ing:

(a) Compensation arrangements connected with advi-
sory services to clients which are in addition to compensation
from such clients for such services; and

(b) Charging a client an advisory fee for rendering
advice when ((a-eommission)) compensation for ((exeeut-
ing)) effecting securities transactions pursuant to such advice
will be received by the investment adviser, investment
adviser representative, federal covered investment adviser, or
((its)) employees or affiliated persons thereof.

(12) Guaranteeing a client that a specific result will be
achieved (gain or no loss) with advice which will be ren-
dered.

(13) Publishing, circulating or distributing any advertise-
ment which does not comply with Rule 206(4)-1 under the
Investment Advisers Act of 1940.

(14) Disclosing the identity, ((affairs;—er)) investments,
or other financial information of any client or former client
unless required by law to do so, or unless consented to by the
client.

(15) Taking any action, directly or indirectly, with
respect to those securities or funds in which any client has
any beneficial interest, where ((the-investment-adviserhas))
you have custody or possession of such securities or funds
when the ((adviser's)) action of the investment adviser, fed-
eral covered adviser, or investment adviser representative or

employee is subject to and does not comply with ((the))

applicable custody requirements ((efReg206(4)-2-underthe

Investment-Advisers Aet-0£1940)).
(16) Entering into, extending or renewing any invest-

ment advisory contract ((unless—such-ecoentractisinwriting
and-diselosesinsubstaneetheservicesto-be-provided;the
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that does not comply with the requirements set forth in WAC
460-24A-130.

(17) Failing to establish, maintain, and enforce written
policies and procedures reasonably designed to prevent the
misuse of material nonpublic information contrary to the pro-
visions of Section 204A of the Investment Advisers Act of
1940.

(18) Entering into, extending, or renewing any advisory
contract contrary to the provisions of section 205 of the
Investment Advisers Act of 1940. This provision shall apply
to all advisers and investment adviser representatives regis-
tered or required to be registered under the Securities Act of
Washington, chapter 21.20 RCW, notwithstanding whether
((such-adviser)) you would be exempt from federal registra-
tion pursuant to section 203(b) of the Investment Advisers
Act of 1940.

(19) To indicate, in an advisory contract, any condition,
stipulation, or provisions binding any person to waive or limit
compliance with, or require indemnification for any viola-
tions of, any provision of the Securities Act of Washington,
chapter 21.20 RCW, or of the Investment Advisers Act of
1940, or any other practice contrary to the provisions of sec-
tion 215 of the Investment Advisers Act of 1940.

(20) Engaging in any act, practice, or course of business
which is fraudulent, deceptive, ((e¥)) manipulative ((eontrary

’ . . .

hiser . I g rodtod . i
under-seetion—203-of the-Investment-Advisers Aet-0f1940))
or unethical.

(21) Engaging in conduct or any act, indirectly or
through or by any other person, which would be unlawful for
such person to do directly under the provisions of the Securi-
ties Act of Washington, chapter 21.20 RCW, or any rule or
regulation thereunder.

(22) Using any term or abbreviation thereof in a manner
that misleadingly states or implies that a person has special
expertise, certification, or training in financial planning,
including, but not limited to, the misleading use of a senior-
specific certification or designation as set forth in WAC 460-
25A-020.

(23) Making, in the solicitation of clients, any untrue

statement of fact, or omitting to state a material fact neces-

sary in order to make the statement made, in light of the cir-
cumstances under which they are made, not misleading.

The conduct set forth above is not inclusive. Engaging in
other conduct such as nondisclosure, incomplete disclosure,
or deceptive practices shall be deemed an unethical business
practice. The federal statutory and regulatory provisions ref-
erenced herein shall apply to investment advisers, investment
adviser representatives, and federal covered advisers, to the
extent permitted by the National Securities Markets Improve-
ment Act of 1996 (Pub. L. No. 104-290).

Proposed
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REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 460-24A-058 Completion of filing.

WSR 14-09-011
PROPOSED RULES
DEPARTMENT OF

EARLY LEARNING
[Filed April 4, 2014, 10:06 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
11-088.

Title of Rule and Other Identifying Information: WAC
170-06-0120 Director's list, removing "carnal knowledge"
from the director's list of crimes that permanently disqualify
an individual from authorization to care for or have unsuper-
vised access to children.

Hearing Location(s): Department of Early Learning
(DEL), Olympia Office, 1110 Jefferson Street S.E., Olympia,
WA 98501, on June 2, 2014, at 12 p.m.

Date of Intended Adoption: Not earlier than June 2,
2014.

Submit Written Comments to: Rules Coordinator, DEL,
P.O. Box 40970, Olympia, WA 98504-0970, e-mail rules@
del.wa.gov, fax (360) 586-0533, by June 2, 2014.

Assistance for Persons with Disabilities: Contact DEL
rules coordinator by May 19, 2014, (360) 407-1962.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To align DEL's
director's list of crimes that permanently disqualify an indi-
vidual from authorization to care for or have unsupervised
access to children with department of social and health ser-
vices (DSHS) secretary's list of crimes and negative actions
for which a person is denied unsupervised access to vulnera-
ble adults, juveniles, and children.

Reasons Supporting Proposal: Effective February 25,
2014, the crime of carnal knowledge was removed from the
DSHS secretary's list of crimes and negative actions list that
applies to all programs except aging and long-term support
administration (ALTSA) home and community services and
ALTSA residential care services. The crime of carnal knowl-
edge was repealed in 1975 and replaced by the current sex
crimes that are listed on the secretary's list of crimes and neg-
ative actions. This rule making is a housekeeping change
intended to align DEL's director's list with DSHS' list and
does not affect the crimes that are considered disqualifying
under Washington statute and program rule. When a repealed
crime is reported, an equivalency review is conducted to
determine if the crime is equivalent to a current crime listed
on the director's list.

Statutory Authority for Adoption: RCW 43.215.060,
43.215.070, chapter 43.215 RCW.

Statute Being Implemented: Chapter 43.215 RCW.

Name of Proponent: DEL, governmental.
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Name of Agency Personnel Responsible for Drafting:
Lynne Shanafelt, Licensing Administration, DEL State
Office, P.O. Box 40970, Olympia, WA 98504, (360) 407-
1953; Implementation and Enforcement: DEL licensing
offices, statewide.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules are
not expected to impose new costs on businesses that are
required to comply. If the rules result in costs, those costs are
not expected to be "more than minor" as defined in chapter
19.85 RCW.

A cost-benefit analysis is not required under RCW
34.05.328. DEL is not among the agencies listed as required
to comply with RCW 34.05.328.

April 4, 2014
Elizabeth M. Hyde
Director

AMENDATORY SECTION (Amending WSR 12-12-040,
filed 5/30/12, effective 7/1/12)

WAC 170-06-0120 Director's list. (1) A subject indi-
vidual's conviction for any crimes listed in column (a) in the
table below will permanently disqualify him or her from
authorization to care for or have unsupervised access to chil-
dren in child care.

(2) A subject individual's conviction for any crime listed
in column (b) in the table below will disqualify him or her
from authorization to care for or have unsupervised access to
children in child care for a period of five years from the date
of conviction.

(b) Crimes that disqualify a

(a) Crimes that perma- subject individual for five

nently disqualify a sub- | years from date of convic-

ject individual tion

Abandonment of a child Abandonment of a dependent
person not against child

Arson Assault 3 not domestic vio-
lence

Assault 1 Assault 4/simple assault

Assault 2 Burglary

Assault 3 domestic vio- Coercion

lence

Assault of a child Custodial assault

Bail jumping Custodial sexual misconduct

((Carnal-knowledge)) Extortion 2

Child buying or selling Forgery

Child molestation Harassment

Commercial sexual abuse

of a minor

Communication with a Identity theft

minor for immoral pur-

poses

[41]
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(a) Crimes that perma-
nently disqualify a sub-
ject individual

(b) Crimes that disqualify a
subject individual for five
years from date of convic-
tion

Controlled substance
homicide

Leading organized crime

Criminal mistreatment

Malicious explosion 3

Custodial interference

Malicious mischief

Dealing in depictions of
minor engaged in sexually
explicit conduct

Malicious placement of an
explosive 2

Domestic violence (felo-
nies only)

Malicious placement of an
explosive 3

Drive-by shooting

Malicious placement of imi-
tation device 1

Extortion 1

Patronizing a prostitute

Harassment domestic vio-
lence

Possess explosive device

Homicide by abuse

Promoting pornography

Homicide by watercraft

Promoting prostitution 1

Incendiary devices (pos-
sess, manufacture, dispose)

Promoting prostitution 2

Incest

Promoting suicide attempt

Indecent exposure/public
indecency (felonies only)

Prostitution

Indecent liberties

Reckless endangerment

Kidnapping Residential burglary
Luring Stalking
Malicious explosion 1 Theft

Malicious explosion 2

Theft-welfare

Malicious harassment

Unlawful imprisonment

Malicious mischief domes-
tic violence

Unlawful use of a building
for drug purposes

Malicious placement of an
explosive 1

Violation of the Imitation
Controlled Substances Act
(manufacture/deliver/intent)

Manslaughter

Violation of the Uniform
Controlled Substances Act
(manufacture/deliver/intent)

Murder/aggravated murder

Violation of the Uniform
Legend Drug Act (manufac-
ture/deliver/intent)

Violation of the Uniform Pre-
cursor Drug Act (manufac-
ture/deliver/intent)

Possess depictions minor
engaged in sexual conduct

Rape

Proposed
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(b) Crimes that disqualify a

(a) Crimes that perma- subject individual for five

nently disqualify a sub- | years from date of convic-
ject individual tion

Rape of child

Robbery

Selling or distributing
erotic material to a minor

Sending or bringing into
the state depictions of a
minor

Sexual exploitation of
minors

Sexual misconduct with a
minor

Sexually violating human
remains

Use of machine gun in fel-
ony

Vehicular assault

Vehicular homicide (negli-
gent homicide)

Violation of child abuse
restraining order

Violation of civil anti-
harassment protection
order

Violation of protection/
contact/
restraining order

Voyeurism
WSR 14-09-014
PROPOSED RULES
SECRETARY OF STATE
[Filed April 4, 2014, 4:24 p.m.]
Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-029.

Title of Rule and Other Identifying Information: Nota-
ries in the uniform real property electronic recording stan-
dards.

Hearing Location(s): Washington State Archives Build-
ing, 1129 Washington Street, Olympia, WA, (360) 586-1492,
on May 27, 2014, at 11:00 a.m.

Date of Intended Adoption: May 28, 2014.

Submit Written Comments to: Katie Blinn, P.O. Box
40220, Olympia, WA 98504-0220, e-mail katie.blinn@sos.
wa.gov, fax (360) 586-5629, by May 27, 2014.

Assistance for Persons with Disabilities: Contact Katie
Blinn by May 23, 2014, (360) 902-4168.

Proposed
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of the
proposed rule is to allow electronically recorded documents
that require notarization to be notarized by any authorized
notary, and to eliminate the requirement that the notary be
appointed by the Washington state department of licensing.

Reasons Supporting Proposal: The rule changes allow
electronically recorded documents that must be notarized to
be notarized by any authorized notary, and eliminate the
requirement that the notary be appointed by the Washington
state department of licensing. This is consistent with chapter
42.44 RCW.

Statutory Authority for Adoption: RCW 65.24.040.

Statute Being Implemented: RCW 65.24.040.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Office of the secretary of state, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting:
Katie Blinn, P.O. Box 40220, Olympia, WA 98504-0220,
(360) 902-4168; Implementation and Enforcement: Julie Ble-
cha, P.O. Box 40238, Olympia, WA 98504-0238, (360) 586-
4902.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

April 4, 2014
Kenneth Raske
Assistant Secretary of State

AMENDATORY SECTION (Amending WSR 13-03-070,
filed 1/14/13, effective 2/14/13)

WAC 434-661-020 Definitions. For the purpose of this
chapter:

(1) "Delivery package" means a document, group of doc-
uments, related or unrelated, bundled into a single entity for
electronic transfer.

(2) "Document" means information that is inscribed on a
tangible medium or that is stored in an electronic or other
medium, is retrievable in perceivable form, and is eligible to
be recorded in the land records maintained by the county
recording officer.

(3) "Electronic" means relating to technology having
electrical, digital, magnetic, wireless, optical, electromag-
netic, or similar capabilities.

(4) "Electronic document" means a document that is
received or sent by the recording officer in an electronic
form.

(5) "Electronic signature" means an electronic sound,
symbol or process attached to or logically associated with a
document and executed or adopted by a person with the intent
to sign the document.

(6) "Electronic notarization" means a notarial act per-
formed in accordance with chapter 42.44 RCW and chapter
308-30 WAC by a notary public((;appeinted-by-the-Wash-
ington-state-department-efJiecensing;)) who provides notarial

acts using electronic interface.
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(7) "Electronic recording standards commission" or
"eRecording standards commission" or "ERSC" means the
body of stakeholders appointed by the secretary of state to
review electronic recording standards and make recommen-
dations to the secretary in accordance with RCW 65.24.040.

(8) "eRecording" means electronic recording of real
property documents.

(9) "Metadata" means data describing other data to facil-
itate the understanding, use, and management of that data.

(10) "Open architecture" means computer architecture or
software architecture that employs specifications that are
open to the public to allow for adding, upgrading and
exchange of components produced by a broad range of man-
ufacturers.

(11) "PDF (portable document format)" means the file
format originally created by Adobe Systems for document
exchange allowing documents to be viewed as they were
intended to appear. PDFs are a common format for image
exchange or world wide web presentation.

(12) "Recording" means making a matter of record in the
office of the recording officer in accordance with RCW
65.04.030.

(13) "Recording officer" means the county auditor or
other official county recording officer.

(14) "TIFF" (tagged image file format) means the vari-
able-resolution bitmapped image format originally developed
by the Aldus Corporation (now part of Adobe Systems) and
published as ISO 12639:2004, Graphic technology-Prepress
digital data exchange-Tag image file format for image tech-
nology (TIFF/IT). TIFF is a common format for high-quality
black and white, gray-scaled, or color graphics of any resolu-
tion and is made up of individual dots or pixels.

(15) "URPERA (Uniform Real Property Electronic
Recording Act)" means the body of recommended legislation
released in 2004 by the National Conference of Commission-
ers on Uniform State Laws (NCCUSL) for adoption by state
legislatures. URPERA authorizes recording officers to accept
electronic documents for recording in accordance with estab-
lished standards. Washington state adopted a modified ver-
sion of URPERA in 2008 (chapter 65.24 RCW).

(16) "Washington state archives" means the office of the
secretary of state, division of archives and records manage-
ment.

(17) "Web portal (gateway)" means a site that functions
as a point of access to information or services on the world
wide web.

(18) "XML (extensible markup language)" means an
extensible document language for specifying document con-
tent. XML is not a predefined markup language but a meta-
language (a language for describing other languages) allow-
ing the user to specify a document type definition (DTD) and
design customized markup languages for different classes of
documents.

AMENDATORY SECTION (Amending WSR 13-03-070,
filed 1/14/13, effective 2/14/13)

WAC 434-661-030 Washington real property elec-
tronic recording standards. (1) Technical standards and
implementation guidelines.

[43]
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(a) Electronic recording of real property documents shall
meet technical standards for document formatting and docu-
ment data fields and follow implementation guidelines as
prescribed by the Property Records Industry Association
(PRIA) which are hereby incorporated by reference, made a
part of this rule, and listed below:

(i) PRIA Request Version 2.4.2, August 2007;

(i1) PRIA Response Version 2.4.2, August 2007;

(iii)) Document Version 2.4.1, October 2007;

(iv) Notary Version 2.4.1, October 2007;

(v) eRecording XML Implementation Guide for Version
2.4.1, Revision 2, March 2007;

(vi) URPERA Enactment and eRecording Standards
Implementation Guide, December 2005.

These standards are available from the Property Records
Industry Association, 2501 Aerial Center Parkway, Ste. 103,
Morrisville, NC 27560, and at http://www.pria.us/.

(b) eRecording shall be offered and conducted in accor-
dance with the models of submission described in the URP-
ERA Enactment and eRecording Standards Implementation
Guide, Section 2.3, eRecording Models.

(c) Each recording officer who accepts documents for
eRecording shall provide open architecture for reception of
electronic documents. All reception software, including web
portals, must support PRIA eRecording SML Implementa-
tion Guide for Version 2.4.1 standards.

(2) Web portals.

(a) The world wide web will be the most common deliv-
ery medium for electronic documents.

(b) A document delivered over the web should provide a
minimum amount of information in the delivery package suf-
ficient to identify and authenticate the sender to the recording
officer, while also itemizing the contents of the package.

(c) Payment processing, if supplied at the portal, shall
comply with the 2012 NACHA Operating Rules & Guide-
lines, which is hereby incorporated by reference and made a
part of this rule. This publication is available from NACHA:
The Electronic Payments Association, 13450 Sunrise Valley
Drive, Suite 100, Herndon, VA 20171, and at http://
www.nacha.org/. The recording officer and portal provider
shall determine the portal's payment processing capabilities,
and each recording officer shall designate approved methods
of payment, which may include credit cards, ACH (auto-
mated clearing house), escrow accounts, electronic checks, or
other methods.

(3) Business rules. Recording officers shall establish
and publish business rules that govern how eRecording will
be conducted. The business rules may be in electronic or hard
copy format and may appear on a portal or the recording offi-
cer web site. The transmitting parties' electronic acknowledg-
ment of acceptance of the terms of the business rules is
acceptable. The business rules must cover the following
items:

(a) Memorandum of understanding or contract;

(b) Defined technical specifications;

(c) Document formatting and indexing specifications;

(d) Hours of operations and processing schedules;

(e) Payment options;

(f) Termination terms;

(g) Document rejection rights;

Proposed
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(h) Statement that any amendments and/or alterations to
the business rules will be published with adequate notice
before taking effect;

(1) Statement clarifying the liability of the recording
offices.

(4) Security.

(a) All electronic documents must be secured in such a
way that both the transmitting and receiving parties are
assured of each other's identity and that no unauthorized
party can view or alter the electronic document during trans-
mission, processing, and delivery. If followed through the
entire electronic document process of execution through
recording, the security measures identified in chapter 6 of the
eRecording XML Implementation Guide for Version 2.4.1,
Revision 2, March 2007, satisfy this requirement.

(b) Each recording officer who elects to accept electronic
real property documents for recordation shall implement rea-
sonable measures such that each electronic document
accepted for recordation is protected from alteration and
unauthorized access.

(5) Electronic signatures. Recording officers are only
required to accept electronic signatures that they have the
technology to support. Recording officers have no responsi-
bility to authenticate electronic signatures embedded within
the body of the document.

(6) Notarizations. Pursuant to chapter 65.24 RCW,
notarizations must:

(a) Be performed by a notary public who has been
appointed by the Washington state department of licensing,
or a person authorized by the laws of another jurisdiction out-
side the state of Washington, in accordance with chapter
((43-44)) 42.44 RCW, and

(b) Comply with all applicable requirements for per-
forming a notarial act as found in chapter 42.44 RCW and
chapter 308-30 WAC, as amended from time to time, except
that in the case of ((an-eleetrenie)) notarizations performed
electronically, an impression of the official seal or stamp is
not required.

Recording officers have no responsibility for verifying
or authenticating notary signatures and acknowledgments.

(7) File formats for eRecording. The electronic record-
ing standards commission recommends that electronic
recordings be converted to (if necessary) and preserved as
image files along with their associated metadata. If submis-
sions are accepted in XHTML (extensible hypertext markup
language) format, they shall be converted to a digital image
until the viability of preserving these eRecordings in their
native format has been demonstrated. Document images
should be submitted as defined in WAC 434-663-305 and
meet all state requirements for recorded instruments as
defined in RCW 65.04.045.

(8) Records retention and preservation. Recording
officers must not destroy public records, including electronic
records, without the approval of the local records committee,
in accordance with RCW 40.14.070.

Recording officers must retain electronic public records
in electronic format such that the records remain usable,
searchable, retrievable, and authentic for the length of the
designated retention period in accordance with WAC 434-
662-040.

Proposed
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The local records committee has approved the local gov-
ernment common records retention schedule (CORE) and the
county auditor records retention schedule authorizing the
minimum retention periods for recording officer records, and
designating those records with enduring value as "archival."

Recording officers may transfer public records desig-
nated as "archival," including electronic records, to Washing-
ton state archives for preservation and for facilitating public
access to the records.

(9) Payment of recording fees. Electronic payment of
recording fees and excise tax, where applicable, shall be col-
lected by the county agency responsible for such as pre-
scribed in accordance with Washington state law and
accepted industry standards without incurring unreasonable
electronic processing fees.

WSR 14-09-025
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed April 9, 2014, 10:27 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-037.

Title of Rule and Other Identifying Information: WAC
314-42-110 Brief adjudicative proceedings and 314-42-115
Preliminary record in brief adjudicative proceedings.

Hearing Location(s): Washington State Liquor Control
Board, Board Room, 3000 Pacific Avenue S.E., Olympia,
WA 98504, on May 28, 2014, at 10:00 a.m.

Date of Intended Adoption: June 4, 2014.

Submit Written Comments to: Karen McCall, P.O. Box
43080, Olympia, WA 98504, e-mail rules@liq.wa.gov, fax
(360) 664-9689, by May 28, 2014.

Assistance for Persons with Disabilities: Contact Karen
McCall by May 28, 2014, (360) 664-1631.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule making is to revise the brief adjudicatory [adjudica-
tive] proceedings (BAP) rules to include marijuana applica-
tion denials and suspensions in the BAP process.

Reasons Supporting Proposal: This rule making will
identify specific instances where the liquor control board
may use BAP in lieu of the more formal hearing process for
marijuana license denials and suspensions.

Statutory Authority for Adoption: RCW 66.08.030.

Statute Being Implemented: RCW 69.50.331.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state liquor control
board, governmental.

Name of Agency Personnel Responsible for Drafting:
Karen McCall, Rules Coordinator, 3000 Pacific Avenue S.E.,
Olympia, WA 98504, (360) 664-1631; Implementation: Alan
Rathbun, Licensing Director, 3000 Pacific Avenue S.E.,
Olympia, WA 98504, (360) 664-1615; and Enforcement: Jus-
tin Nordhorn, Enforcement Chief, 3000 Pacific Avenue S.E.,
Olympia, WA 98504, (360) 664-1726.
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement was not required.

A cost-benefit analysis is not required under RCW
34.05.328.

April 9, 2014
Sharon Foster
Chairman

AMENDATORY SECTION (Amending WSR 12-24-032,
filed 11/28/12, effective 12/29/12)

WAC 314-42-110 Brief adjudicative proceedings.
The Administrative Procedure Act provides for brief adju-
dicative proceedings in RCW 34.05.482 through 34.05.494.
The board will conduct brief adjudicative proceedings where
it does not violate any provision of law and where protection
of the public interest does not require the board to give notice
and an opportunity to participate to persons other than the
parties. If an adjudicative proceeding is requested, a brief
adjudicative proceeding will be conducted where the matter
involves one or more of the following:

(1) Liquor license suspensions due to nonpayment of
spirits taxes per RCW 66.24.010;

(2) Liquor license denials per WAC 314-07-065(2);

(3) Liquor license denials per WAC 314-07-040;

(4) Special occasion license application denials per
WAC 314-07-040;

(5) Special occasion license application denials per
WAC 314-07-065(7);

(6) MAST provider or trainer denials for noncompliance
with a support order in accordance with RCW 66.20.085;

(7) MAST provider denials or revocations per WAC
314-17-070;

(8) Liquor license suspensions due to nonpayment of
beer or wine taxes per WAC 314-19-015;

(9) One-time event denials for private clubs per WAC
314-40-080;

(10) Banquet permit denials per WAC 314-18-030;

(11) The restrictions recommended by the local authority
on a nightclub license are denied per WAC 314-02-039 (a
local authority may request a BAP);

(12) The restrictions recommended by a local authority
are approved per WAC 314-02-039 (an applicant for a night-
club license may request a BAP);

(13) Liquor license suspensions due to noncompliance
with a support order per RCW 66.24.010;

(14) Liquor license suspensions due to noncompliance
with RCW 74.08.580(2), electronic benefits cards, per RCW
66.24.013;

(15) License suspension due to nonpayment of spirits
liquor license fees per RCW 66.24.630;

(16) License suspension due to nonpayment of spirits
distributor license fees per RCW 66.24.055; ((and))

(17) Tobacco license denials per WAC 314-33-005;

(18) Marijuana license denials per WAC 314-55-050(2):

(19) Marijuana license denials per WAC 314-55-050(4):

(20) Marijuana license denials per WAC 314-55-050(8);
(21) Marijuana license denials per WAC 314-55-050

a0y
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(22) Marijuana license suspensions per WAC 314-55-

050(11);

23) Marijuana license denials

(12); and

24) Marijuana license denials

as).

er WAC 314-55-050

er WAC 314-55-050

AMENDATORY SECTION (Amending WSR 12-24-032,
filed 11/28/12, effective 12/29/12)

WAC 314-42-115 Preliminary record in brief adju-
dicative proceedings. (1) The preliminary record with
respect to a liquor license suspension due to nonpayment of
spirits taxes in RCW 66.24.010 shall consist of:

(a) All correspondence from department of revenue
requesting missing taxes or reports; and

(b) Request from department of revenue to the liquor
control board requesting suspension of the liquor license.

(2) The preliminary record with respect to a liquor
license intent to deny under WAC 314-07-065(2) where the
applicant has failed to submit information or documentation
shall consist of:

(a) All correspondence between the applicant and the
board pertaining to requests for information or documenta-
tion; and

(b) A copy of the application report prepared by licens-
ing division staff.

(3) The preliminary record with respect to a liquor
license application intent to deny where the applicant failed
to meet the criminal history standards outlined in WAC 314-
07-040 shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff;

(b) The personal/criminal history statement(s) submitted
by the applicant;

(¢) Any interoffice correspondence reporting criminal
history of applicant(s); and

(d) Copies of any correspondence submitted by the
applicant explaining or rebutting the criminal history find-
ings.

(4) The preliminary record with respect to a special occa-
sion liquor license application (chapter 314-05 WAC) intent
to deny where the applicant failed to meet the criminal his-
tory standards outlined in WAC 314-07-040 shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff;

(b) The personal/criminal history statement(s) submitted
by the applicant(s);

(c) Any interoffice correspondence reporting criminal
history of applicant(s); and

(d) Copies of any correspondence submitted by the
applicant explaining or rebutting the criminal history find-
ings.

(5) The preliminary record with respect to a special occa-
sion liquor license application (chapter 314-05 WAC) intent
to deny where the application was objected to by the local
authority wherein the event is scheduled (WAC 314-07-
065(7)) shall consist of:

(a) A copy of the special occasion license application
and supporting materials;

Proposed
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(b) A copy of the notice sent to the local authority by
licensing division staff;

(c) A copy of the objection received from the local
authority; and

(d) A copy of any correspondence from the applicant
rebutting the objection from the local authority.

(6) The preliminary record with respect to suspension of
mandatory alcohol server, provider or trainer, for noncompli-
ance with a support order in accordance with RCW 66.20.085
shall consist of:

(a) A copy of the license suspension certification from
the department of social and health services; and

(b) A copy of all documents received from or on behalf
of the permit holder rebutting the identification of the server,
provider, or trainer.

(7) The preliminary record with respect to suspension of
mandatory alcohol server, provider or trainer, for failing to
meet the criminal history standards outlined in WAC 314-07-
070(1) shall consist of:

(a) A copy of the personal/criminal history statement
submitted by the applicant;

(b) Any interoffice correspondence reporting criminal
history of applicant; and

(c) Copies of any correspondence submitted by the appli-
cant, permit holder, provider or trainer explaining or rebut-
ting the criminal history findings.

(8) The preliminary record with respect to liquor license
suspensions due to nonpayment of beer or wine taxes per
WAC 314-19-015 shall consist of:

(a) Copies of any correspondence requesting missing
taxes, fees, or penalties when identified after processing
reporting form monthly; and

(b) Copies of backup documentation including enve-
lopes showing late filing, corrections on reporting form, and
audit findings.

(9) The preliminary record with respect to one-time
event denials for private clubs in WAC 314-40-080 shall con-
sist of:

(a) A copy of the written request for a one-time event;

(b) A copy of the written denial including the reason(s)
for the denial; and

(c) Copies of all correspondence.

(10) The preliminary record with respect to banquet per-
mit denials in WAC 314-18-030 shall consist of:

(a) The application for a banquet permit;

(b) A copy of the written denial including the reason(s)
for denial; and

(¢) All correspondence.

(11) The preliminary record with respect to denial of
restrictions requested on a nightclub license by a local
authority under the provisions in WAC 314-02-039 shall con-
sist of:

(a) A copy of the application report prepared by licens-
ing division staff and the threshold decision by the licensing
director or his/her designee;

(b) A copy of all correspondence from the local authority
requesting restrictions on the nightclub premises; and

(c) Copies of any correspondence submitted by the
nightclub applicant or license holder rebutting the request for
restrictions.
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(12) The preliminary record with respect to licensing's
approval of a request for restrictions on a nightclub license
under the provisions of WAC 314-02-039 shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff and the threshold decision by the licensing
director or his/her designee;

(b) A copy of all correspondence from the local authority
requesting restrictions on the nightclub premises; and

(c) Copies of any correspondence submitted by the
nightclub applicant or license holder rebutting the request for
restrictions.

(13) The preliminary record with respect to a liquor
license suspension due to noncompliance with a support
order from the department of social and health services under
RCW 66.24.010 shall consist of:

(a) The written request from department of social and
health services to suspend the liquor license;

(b) A copy of the written liquor control board suspension
order; and

(c) Copies of all correspondence.

(14) The preliminary record with respect to a liquor
license suspension due to noncompliance with RCW 74.08.-
580, electronic benefits cards, per RCW 66.24.013 shall con-
sist of:

(a) The written request from department of social and
health services to suspend the liquor license;

(b) The complete investigation from department of
social and health services to support the suspension;

(c) A copy of the written liquor control board suspension
order; and

(d) Copies of all correspondence.

(15) The preliminary records with respect to liquor
license suspension due to nonpayment of spirits liquor
license fees per RCW 66.24.630 shall consist of:

(a) All correspondence relating to discrepancies in fees
and/or penalties when identified after processing reporting
forms; and

(b) All backup documentation including envelopes
showing late filing, corrections on reporting forms, and audit
findings.

(16) The preliminary records with respect to liquor
license suspensions due to nonpayment of spirits distributor
license fees per RCW 66.24.055 shall consist of:

(a) All correspondence requesting missing fees and/or
penalties when identified after processing reporting forms;
and

(b) All backup documentation including envelopes
showing late filing, corrections on reporting forms, and audit
findings.

(17) The preliminary record with respect to tobacco
license denials shall consist of:

(a) The license application from business license ser-
vices;

(b) The personal/criminal history statement submitted by
the applicant;

(c) The judicial information system criminal history and
division recommendation;

(d) The letter of denial from the liquor control board;

(e) The notice of intent to deny statement to the appli-
cant; and
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(f) All correspondence.

(18) The preliminary record with respect to a marijuana
license intent to deny due to failure or refusal to submit infor-
mation per WAC 314-55-050(2) shall consist of:

(a) All correspondence between the applicant and the
board pertaining to requests for information or documenta-
tion; and

(b) A copy of the application report prepared by licens-
ing division staff.

(19) The preliminary record with respect to a marijuana
license application intent to deny where the applicant failed
to meet the criminal history standards outlined in WAC 314-
55-050(4) shall consist of®

(a) A copy of the application report prepared by licens-
ing division staff;

b) The personal/criminal histo
by the applicant;

(c) Any communication from the Washington state
patrol or Federal Bureau of Investigation pertaining to the

criminal history of the applicant;
d) Any interoffice correspondence reporting criminal

history of applicant(s); and
(e) Copies of any correspondence submitted by the appli-
cant explaining or rebutting the criminal history findings.
(20) The preliminary record with respect to a marijuana

license intent to deny due to denial, suspension, or cancella-
tion of a marijuana license in another jurisdiction per WAC
314-55-050(8) shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff; and

(b) Documentation from any other state or jurisdiction
demonstrating the action taken against the applicant.

(21) The preliminary record with respect to a marijuana

license intent to deny due to proximity to the perimeter of
entities listed in WAC 314-55-050(10) shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff;

(b) Any interoffice correspondence reporting the mea-
surement from the proposed business location to the facility
within one thousand feet;

(¢) Documentation of measurement data including Geo-
graphic Positioning System (GPS) and related calculations;
and

(d) Correspondence from the applicant illustrating alter-
native measurement data and/or rebuttal of the LCB's mea-
surement data.

22) The preliminary record with respect to a marijuana
license intent to suspension due to nonpayment of marijuana
excise taxes per WAC 314-55-050(11) shall consist of:

(a) All correspondence relating to discrepancies in fees
and/or penalties when identified after processing reporting
forms; and

(b) All backup documentation including envelopes
showing late filing, corrections on reporting forms, and audit
findings.

(23) The preliminary record with respect to a marijuana

license intent to deny due to failure to submit an attestation
concerning current tax obligations per WAC 314-55-050(12)
shall consist of:

statement(s) submitted
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(a) A copy of the application report prepared by licens-
ing division staff; and

(b) All correspondence with the applicant related to the
request for this information.

24) The preliminary record with respect to a marijuana
license intent to deny due to denial, suspension, or revocation
of a liquor license per WAC 314-55-050(13) shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff; and

(b) Documentation from liquor control board records or
any other state demonstrating the action taken against the
applicant.

WSR 14-09-033
PROPOSED RULES
DEPARTMENT OF
EARLY LEARNING
[Filed April 10,2014, 12:20 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-019.

Title of Rule and Other Identifying Information: WAC
170-296A-0010 Definitions, updating the definition of "pre-
school age child."

Hearing Location(s): Department of Early Learning
(DEL), Olympia Office, 1110 Jefferson Street S.E., Olympia,
WA 98501, on May 28, 2014, at 12 p.m.

Date of Intended Adoption: Not earlier than May 28,
2014.

Submit Written Comments to: Rules Coordinator, DEL,
P.O. Box 40970, Olympia, WA 98504-0970, e-mail rules@
del.wa.gov, fax (360) 586-0533, by May 28, 2014.

Assistance for Persons with Disabilities: Contact DEL
rules coordinator by May 14, 2014, (360) 407-1962.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To revise family
home child care licensing minimum standards rules to
include children age six in the definition of "preschool age
child."

Reasons Supporting Proposal: The proposed rules will
provide licensed child care programs greater flexibility as to
groupings of mixed age preschool and school-age children.
Research into accepted child care standards does not contra-
indicate the approach in terms of developmental criteria or
safety.

Statutory Authority for Adoption: RCW 43.215.060,
43.215.070, chapter 43.215 RCW.

Statute Being Implemented: Chapter 43.215 RCW.

Name of Proponent: DEL, governmental.

Name of Agency Personnel Responsible for Drafting:
Lynne Shanafelt, Licensing Administration, DEL State
Office, P.O. Box 40970, Olympia, WA 98504, (360) 407-
1953; Implementation and Enforcement: DEL licensing
offices, statewide.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules are
not expected to impose new costs on businesses that are

Proposed
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required to comply. If the rules result in costs, those costs are
not expected to be "more than minor" as defined in chapter
19.85 RCW.

A cost-benefit analysis is not required under RCW
34.05.328. DEL is not among the agencies listed as required
to comply with RCW 34.05.328.

April 10, 2014
Elizabeth M. Hyde
Director

AMENDATORY SECTION (Amending WSR 12-21-050,
filed 10/12/12, effective 11/12/12)

WAC 170-296A-0010 Definitions. The following defi-
nitions apply throughout this chapter unless the context
clearly indicates otherwise. Certain definitions appear in the
section the term is used if the definition applies only to a spe-
cific section or sections:

"Accessible to children' means areas of the facility and
materials that the children can easily get to on their own.

"Agency" as used in this chapter, has the same meaning
as in RCW 43.215.010 (1)(c).

"Available" means accessible and ready for use or ser-
vice.

"Bathroom" means any room containing a built-in
flush-type toilet.

"Capacity" means the maximum number of children
the licensee is authorized by the department to have in care at
any given time.

"Child" means an individual who is younger than age
thirteen, including any infant, toddler, preschool-age child, or
school-age child as defined in this chapter.

"Child abuse or neglect" has the same meaning as
"abuse or neglect" under RCW 26.44.020 and chapter 388-15
WAC.

"Child care" means the developmentally appropriate
care, protection, and supervision of children that is designed
to promote positive growth and educational experiences for
children outside the child's home for periods of less than
twenty-four hours a day.

"Clean" or "cleaning' means to remove dirt and debris
(such as soil, food, blood, urine, or feces) by scrubbing and
washing with a soap or detergent solution and rinsing with
water. Cleaning is the first step in the process of sanitizing or
disinfecting a surface or item.

"Confidential" means the protection of personal infor-
mation, such as the child's records, from persons who are not
authorized to see or hear it.

"Denial of a license' means an action by the department
to not issue a child care license to an applicant for an initial
license, or to a licensee operating under an initial license
seeking a nonexpiring full license, based on the applicant's or
initial licensee's inability or failure to meet the requirements
of chapter 43.215 RCW or requirements adopted by the
department pursuant to chapter 43.215 RCW.

"Department" or "DEL" means the Washington state
department of early learning.

"Developmentally appropriate” means curriculum,
materials or activities provided at a level that is consistent
with the abilities or learning skills of the child.
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"Discipline' means a method used to redirect a child in
order to achieve a desired behavior.

"Disinfect" or "disinfecting" means to eliminate virtu-
ally all germs on a surface by the process of cleaning and
rinsing, followed by:

(a) A chlorine bleach and water solution of one table-
spoon of chlorine bleach to one quart of cool water, allowed
to stand wet for at least two minutes; or

(b) Other disinfectant product if used strictly according
to the manufacturer's label instructions including, but not
limited to, quantity used, time the product must be left in
place, adequate time to allow the product to dry or rinsing if
applicable, and appropriateness for use on the surface to be
disinfected. Any disinfectant used on food contact surfaces or
toys must be labeled safe for food contact surfaces.

"DOH" means the Washington state department of
health.

"DSHS" means the Washington state department of
social and health services.

"Enforcement action' means a department issued:

(a) Denial, suspension, revocation or modification of a
license;

(b) Probationary license;

(c) Civil monetary penalty (fine); or

(d) Disqualification from having unsupervised access to
children in care.

"Family home child care" means a facility licensed by
the department where child care is provided for twelve or
fewer children in the family living quarters where the
licensee resides as provided in RCW 43.215.010 (1)(c).

"Family living quarters" means a licensee's or license
applicant's residence and other spaces or buildings on the
premises that meet the facility requirements of this chapter
and are approved by the department for child care.

"Fine" has the same meaning as "civil monetary pen-
alty," "civil fines," or "monetary penalty" under chapter
43.215 RCW.

"Inaccessible to children" means an effective method
or barrier that reasonably prevents a child's ability to reach,
enter, or use items or areas.

"Infant" means a child age birth through eleven months
of age.

"Licensed space' means the indoor and outdoor space
on the premises approved by the department for the purpose
of providing licensed child care.

"Licensee'" for the purposes of this chapter, means the
individual listed on a family home child care license issued
by the department of early learning authorizing that individ-
ual to provide child care under the requirements of this chap-
ter and chapter 43.215 RCW.

"Licensor" means an individual employed by the
department and designated by the director to inspect and
monitor an agency or other child care facility for compliance
with the requirements of this chapter and chapter 43.215
RCW.

"MERIT" means the managed education registry infor-
mation tool used to track professional development for early
learning professionals. See also "STARS."

"Modification of a license' means department action to
change the conditions identified on a current license.
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"Nonexpiring full license" or '"nonexpiring license"
means a full license that is issued to a licensee following the
initial licensing period as provided in WAC 170-296A-1450.

"Nonprescription medication" means any of the fol-
lowing:

(a) Nonaspirin fever reducers or pain relievers;

(b) Nonnarcotic cough suppressants;

(c) Cold or flu medications;

(d) Antihistamines or decongestants;

(e) Vitamins;

(f) Ointments or lotions specially intended to relieve
itching;

(g) Diaper ointments and talc free powders specially
used in the diaper area of children;

(h) Sun screen;

(i) Hand sanitizer gels; or

(j) Hand wipes with alcohol.

"One year of experience' means at least twelve months
of early learning experience as demonstrated by a resume and
references:

(a) In a supervisory role in a child care setting where the
individual was responsible for supervising staff and comply-
ing with licensing standards; or

(b) As a Washington state:

(i) Child care center or school age center director, pro-
gram supervisor, or lead teacher as defined in chapters 170-
151 and 170-295 WAC; or

(i1) Family home child care licensee or qualified primary
staff person.

"Overnight care" means child care provided for a child
anytime between the hours of eight o'clock at night and six
o'clock in the morning that includes a sleep period for the
child.

"Personal needs' means an individual's hygiene, toilet-
ing, medication, cleansing, eating or clothing needs. "Per-
sonal needs" does not mean smoking or use of tobacco prod-
ucts, illegal drug use or misuse of prescription drugs, con-
ducting business or related activities, sleeping or napping,
screen time, or leaving children in care unattended.

"Physical restraint" means the practice of rendering a
child helpless or keeping a child in captivity.

"Poison" for the purposes of this chapter includes, but is
not limited to, substances, chemicals, chemical compounds
(other than naturally occurring compounds such as water or
salt), or similar items, that even in small quantities are likely
to cause injury or illness if it is swallowed or comes into con-
tact with a child's skin, eyes, mouth, or mucus membranes.

"Premises' means the licensed or unlicensed space at
the licensed address including, but not limited to, buildings,
land and residences.

"Preschool age child" means a child age thirty months
through ((five)) six years of age who is not attending kinder-
garten or elementary school.

"Primary staff person' means a staff person other than
the licensee who has been authorized by the department to
care for and have unsupervised access to children in care.

"RCW" means Revised Code of Washington.

"Revocation" or "revoke" means the formal action by
the department to close a child care business and take the
license due to the licensee's failure to comply with chapter
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43.215 RCW or requirements adopted pursuant to chapter
43.215 RCW.

"Sanitize' means to reduce the number of microorgan-
isms on a surface by the process of:

(a) Cleaning and rinsing, followed by using:

(i) A chlorine bleach and water solution of three-quarters
teaspoon of chlorine bleach to one quart of cool water,
allowed to stand wet for at least two minutes; or

(ii) Another sanitizer product if used strictly according to
manufacturer's label instructions including, but not limited
to, quantity used, time the product must be left in place, and
adequate time to allow the product to dry, and appropriate-
ness for use on the surface to be sanitized. If used on food
contact surfaces or toys, a sanitizer product must be labeled
as safe for food contact surfaces; or

(b) For laundry and dishwasher use only, "sanitize"
means use of a bleach and water solution or temperature con-
trol.

"School age child" means a child not less than five
years of age through twelve years of age who is attending
kindergarten or school.

"Screen time'" means watching, using or playing televi-
sion, computers, video games, video or DVD players, mobile
communication devices, and similar devices.

"Sleeping equipment" includes a bed, cot, mattress,
mat, crib, bassinet, play yard or "pack and play." "Sleeping
equipment" does not include any car seat or infant swing.

"Staff" unless referring specifically to a "primary staff
person,”" means any primary staff person, assistant, or volun-
teer helping to provide child care, or a household member
acting in the capacity of a primary staff person, assistant or
volunteer, whether compensated or not compensated.

"STARS" means the state training and registry system.

"Suspension of a license" means a formal department
action to stop a license pending a department decision regard-
ing further enforcement action.

"Toddler" means a child age twelve months through
twenty-nine months of age.

"Unlicensed space" means the indoor and outdoor areas
of the premises, not approved as licensed space by DEL, that
the licensee must make inaccessible to the children during
child care hours.

"Unsupervised access' has the same meaning as "unsu-
pervised access" in WAC 170-06-0020.

"WAC" means the Washington Administrative Code.

"Weapons'' means an instrument or device of any kind
that is used or designed to be used to inflict harm including,
but not limited to, rifles, handguns, shotguns, antique fire-
arms, knives, swords, bows and arrows, BB guns, pellet guns,
air rifles, electronic or other stun devices, or fighting imple-
ments.

Proposed
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WSR 14-09-034
PROPOSED RULES
DEPARTMENT OF
EARLY LEARNING
[Filed April 10, 2014, 12:21 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-046.

Title of Rule and Other Identifying Information: WAC
170-290-0003 Definitions, 170-290-0185 WCCC subsidy
rates—Five-year-old children, 170-290-0200 Daily child
care rates—Licensed or certified child care centers and DEL
contracted seasonal day camps, 170-290-0205 Daily child
care rates—Licensed or certified family home child care pro-
viders, 170-290-0225 Special needs rates—Licensed or certi-
fied child care centers and seasonal day camps and 170-290-
0230 Special needs rates—Licensed or certified family home
child care providers. Inserting definitions of the terms "pre-
school age child" and "school-age child."

Hearing Location(s): Department of Early Learning
(DEL), Olympia Office, 1110 Jefferson Street S.E., Olympia,
WA 98501, on May 29, 2014, at 12 p.m.

Date of Intended Adoption: Not earlier than May 29,
2014.

Submit Written Comments to: Rules Coordinator, DEL,
P.O. Box 40970, Olympia, WA 98504-0970, e-mail rules@
del.wa.gov, fax (360) 586-0533, by May 29, 2014.

Assistance for Persons with Disabilities: Contact DEL
rules coordinator by May 15, 2014, (360) 407-1962.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To define the
terms "preschool age child" and "school-age child" consistent
with concurrent updates to chapters 170-295 and 170-296A
WAC revising the definition of "preschool age child."

Reasons Supporting Proposal: The proposed revision to
the definition of "preschool age child" will provide licensed
child care programs greater flexibility as to groupings of
mixed age preschool and school-age children. Research into
accepted child care standards does not contraindicate the
approach in terms of developmental criteria or safety. Defini-
tions of affected terms in chapter 170-290 WAC are needed
to align it with those revisions.

Statutory Authority for Adoption: RCW 43.215.060,
43.215.070, chapter 43.215 RCW.

Statute Being Implemented: Chapter 43.215 RCW.

Name of Proponent: DEL, governmental.

Name of Agency Personnel Responsible for Drafting:
Lynne Shanafelt, Licensing Administration, DEL State
Office, P.O. Box 40970, Olympia, WA 98504, (360) 407-
1953; Implementation and Enforcement: DEL licensing
offices, statewide.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules are
not expected to impose new costs on businesses that are
required to comply. If the rules result in costs, those costs are
not expected to be "more than minor" as defined in chapter
19.85 RCW.

A cost-benefit analysis is not required under RCW
34.05.328. DEL is not among the agencies listed as required
to comply with RCW 34.05.328.
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April 10, 2014
Elizabeth M. Hyde
Director

AMENDATORY SECTION (Amending WSR 12-11-025,
filed 5/8/12, effective 6/8/12)

WAC 170-290-0003 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

""Able" means being physically and mentally capable of
caring for a child in a responsible manner.

"Authorization" means the documentation that DSHS
gives to providers specifying units of full-day, half-day or
hourly child care a family may receive during their eligibility
period, which may be adjusted based on the family's need for
care or changes in eligibility.

" Available" means being free to provide care when not
participating in an approved work activity under WAC 170-
290-0040, 170-290-0045, 170-290-0050, or 170-290-0055
during the time child care is needed.

"Calendar year" means those dates between and
including January 1st and December 31st.

"Collective bargaining agreement" or "CBA' means
the most recent agreement that has been negotiated and
entered into between the exclusive bargaining representative
for all licensed and license-exempt family child care provid-
ers as defined in chapter 41.56 RCW.

"Consumer" means the person receiving:

(a) WCCC benefits as described in part II of this chapter;
or

(b) SCC benefits as described in part III of this chapter.

"Copayment" means the amount of money the con-
sumer is responsible to pay the child care provider toward the
cost of child care each month.

"Days" means calendar days unless otherwise specified.

"DEL" means the department of early learning.

"DSHS" means the department of social and health ser-
vices.

"Eligibility" means that a consumer has met all of the
requirements of:

(a) Part II of this chapter to receive WCCC program sub-
sidies; or

(b) Part III of this chapter to receive SCC program subsi-
dies.

"Employment" or "work" means engaging in any
legal, income generating activity that is taxable under the
United States Tax Code or that would be taxable with or
without a treaty between an Indian Nation and the United
States. This includes unsubsidized employment, as verified
by an employee's pay stubs or DSHS employer verification
form, and subsidized employment, such as:

(a) Working in a federal or state paid work study pro-
gram; or

(b) VISTA volunteers, AmeriCorps, JobCorps, and
Washington Service Corps (WSC) if the income is taxed.

"In-home/relative provider" or "license-exempt pro-
vider," referred to in the collective bargaining agreement as
"family, friends and neighbors provider" or "FFN pro-
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vider," means a provider who meets the requirements in
WAC 170-290-0130 through 170-290-0167.

"In loco parentis" means the adult caring for an eligible
child in the absence of the biological, adoptive, or step-par-
ents, and who is not a relative, court-ordered guardian, or
custodian, and is responsible for exercising day-to-day care
and control of the child.

"Night shift" means employment for a minimum of six
hours between the hours of 8 p.m. and 8 a.m.

"Preschool age child" means a child age thirty months
through six years of age who is not attending kindergarten or
elementary school.

"SCC" means the seasonal child care program, which is
a child care subsidy program described in part III of this
chapter that assists eligible families who are seasonally
employed in agriculturally related work outside of the con-
sumer's home to pay for licensed or certified child care.

"School age child" means a child not less than five
years of age through twelve years of age who is attending
kindergarten or elementary school.

"Seasonally available labor" or "seasonally available
agricultural related work" means work that is available
only in a specific season during part of the calendar year. The
work is directly related to the cultivation, production, har-
vesting or processing of fruit trees or crops.

"Self-employment" means engaging in any legal
income generating activity that is taxable under the United
States Tax Code or that would be taxable with or without a

Infants Toddlers
(One month - 11 mos.) (12 - 29 mos.)

Region 1  Full-Day $29.10 $24.47
Half-Day $14.57 $12.24

Spokane  Full-Day $29.76 $25.03
County Half-Day $14.90 $12.53
Region2  Full-Day $29.39 $24.53
Half-Day $14.70 $12.27

Region3  Full-Day $38.89 $32.43
Half-Day $19.45 $16.21

Region4  Full-Day $45.27 $37.80
Half-Day $23.08 $18.91

Region 5 Full-Day $33.19 $28.56
Half-Day $16.59 $14.28

Region 6  Full-Day $32.63 $28.01
Half-Day $16.33 $14.00

(i) Centers in Clark County are paid Region 3 rates.

(i1) Centers in Benton, Walla Walla, and Whitman coun-
ties are paid Region 6 rates.

(2) The child care center WAC 170-295-0010 allows
providers to care for children from one month up to and
including the day before their thirteenth birthday. The pro-
vider must obtain a child-specific and time-limited exception
from their child care licensor to provide care for a child out-
side the age listed on the center's license. If the provider has
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treaty between an Indian Nation and the United States, as ver-
ified by Washington state business license, or a tribal, county,
or city business or occupation license, as applicable, and a
uniform business identification (UBI) number for approved
self-employment activities that occur outside of the home.
Incorporated businesses are not considered self-employment
enterprises.

"Waiting list" means a list of families who are currently
working and waiting for child care subsidies when funding is
not available to meet the requests from all eligible families.

"WCCC" means the working connections child care
program, which is a child care subsidy program described in
part II of this chapter that assists eligible families in obtaining
child care subsidies for approvable activities that enable them
to work, attend training, or enroll in educational programs
outside the consumer's home.

AMENDATORY SECTION (Amending WSR 13-21-113,
filed 10/22/13, effective 11/22/13)

WAC 170-290-0200 Daily child care rates—Licensed
or certified child care centers and DEL contracted sea-
sonal day camps. (1) Base rate. DSHS pays the lesser of the
following to a licensed or certified child care center or DEL
contracted seasonal day camp:

(a) The provider's private pay rate for that child; or

(b) The maximum child care subsidy daily rate for that
child as listed in the following table:

Preschool

(30 mos. - ((5-ys))

6 yrs not attending

School-age (5 - 12 yrs
attending kindergarten

kindergarten or school) or school)
$23.12 $21.77
$11.57 $10.88
$23.65 $22.27
$11.84 $11.13
$22.75 $20.12
$11.37 $10.08
$28.01 $27.20
$14.00 $13.61
$31.71 $28.56
$15.86 $14.28
$25.14 $22.32
$12.57 $11.17
$24.47 $23.93
$12.24 $11.97

an exception to care for a child who has reached his or her
thirteenth birthday, the payment rate is the same as subsec-
tion (1) of this section, and the five through twelve year age
range column is used for comparison.

(3) If the center provider cares for a child who is thirteen
or older, the provider must have a child-specific and time-
limited exception and the child must meet the special needs
requirement according to WAC 170-290-0220.

Proposed
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AMENDATORY SECTION (Amending WSR 13-21-113, filed 10/22/13, effective 11/22/13)

WAC 170-290-0205 Daily child care rates—Licensed or certified family home child care providers. (1) Base rate.
DSHS pays the lesser of the following to a licensed or certified family home child care provider:

(a) The provider's private pay rate for that child; or

(b) The maximum child care subsidy daily rate for that child as listed in the following table.

Preschool
Enhanced (30 mos. - ((5-¥y1s)) School-age
Infants Toddlers Toddlers 6 yrs not attending kin- (5 - 12 yrs attending kin-
(Birth - 11 mos.) (12-17mos.) (18 - 29 mos.) dergarten or school) dergarten or school)
Region 1  Full-Day $24.78 $24.78 $21.54 $21.54 $19.16
Half-Day $12.38 $12.38 $10.77 $10.77 $9.58
Spokane  Full-Day $25.34 $25.34 $22.03 $22.03 $19.59
County Half-Day $12.67 $12.67 $11.02 $11.02 $9.79
Region2  Full-Day $26.16 $26.16 $22.75 $20.35 $20.35
Half-Day $13.08 $13.08 $11.37 $10.17 $10.17
Region3  Full-Day $34.71 $34.71 $29.92 $26.33 $23.93
Half-Day $17.36 $17.36 $14.96 $13.17 $11.97
Region4  Full-Day $40.84 $40.84 $35.51 $29.92 $28.72
Half-Day $20.43 $20.43 $17.77 $14.96 $14.36
Region 5  Full-Day $27.53 $27.53 $23.93 $22.75 $20.35
Half-Day $13.77 $13.77 $11.97 $11.37 $10.17
Region 6  Full-Day $27.53 $27.53 $23.93 $23.93 $22.75
Half-Day $13.77 $13.77 $11.97 $11.97 $11.37

(2) The family home child care WAC 170-296A-0010
and 170-296A-5550 allows providers to care for children
from birth up to and including the day before their thirteenth
birthday.

(3) If the family home provider cares for a child who is
thirteen or older, the provider must have a child-specific and
time-limited exception and the child must meet the special
needs requirement according to WAC 170-290-0220.

(4) DSHS pays family home child care providers at the
licensed home rate regardless of their relation to the children
(with the exception listed in subsection (5) of this section).
Refer to subsection (1) and the five through twelve year age
range column for comparisons.

(5) DSHS cannot pay family home child care providers
to provide care for children in their care if the provider is:

(a) The child's biological, adoptive or step-parent;

(b) The child's legal guardian or the guardian's spouse or
live-in partner; or

(¢) Another adult acting in loco parentis or that adult's
spouse or live-in partner.

AMENDATORY SECTION (Amending WSR 14-03-060,
filed 1/13/14, effective 2/13/14)

WAC 170-290-0225 Special needs rates—Licensed
or certified child care centers and seasonal day camps. (1)
In addition to the base rate for licensed or certified child care
centers and seasonal day camps listed in WAC 170-290-
0200, DSHS may authorize the following additional special
needs daily rates which are reasonable and verifiable as pro-
vided in WAC 170-290-0220:

(a) Level 1. The daily rate listed in the table below:

Preschool
(30 mos. - ((5-y15)) School-age
Infants Toddlers 6 yrs not attending (5 - 12 yrs attending kinder-
(One month - 11 mos.) (12 - 29 mos.) kindergarten or school) garten or school)

Region 1 Full-Day $7.30 $6.14 $5.80 $5.45

Half-Day $3.65 $3.07 $2.90 $2.73
Region 2 Full-Day $7.36 $6.15 $5.70 $5.05

Half-Day $3.68 $3.08 $2.85 $2.52
Region 3 Full-Day $9.75 $8.13 $7.02 $6.82

Half-Day $4.88 $4.06 $3.51 $3.41
Region 4 Full-Day $11.35 $9.48 $7.95 $7.16

Half-Day $5.67 $4.74 $3.98 $3.58
Proposed [52]
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Preschool
(30 mos. - ((5-y#s)) School-age
Infants Toddlers 6 yrs not attending (5 - 12 yrs attending kinder-
(One month - 11 mos.) (12 - 29 mos.) kindergarten or school) garten or school)
Region 5 Full-Day $8.32 $7.16 $6.30 $5.59
Half-Day $4.16 $3.58 $3.15 $2.80
Region 6 Full-Day $8.18 $7.02 $6.14 $6.00
Half-Day $4.09 $3.51 $3.07 $3.00

(i) Centers in Clark County are paid Region 3 rates;

(i) Centers in Benton, Walla Walla, and Whitman coun-
ties are paid Region 6 rates;

(b) Level 2. A rate greater than Level 1, not to exceed
$15.89 per hour.

(2) If a provider is requesting one-on-one supervision or
direct care for the child with special needs the person provid-
ing the one-on-one care must:

(a) Be at least eighteen years of age; and

(b) Meet the requirements for being an assistant under
chapter 170-295 WAC and maintain daily records of one-on-
one care provided, to include the name of the employee pro-
viding the care.

(3) If the provider has an exception to care for a child
who:

(a) Is thirteen years or older; and

(b) Has special needs according to WAC 170-290-0220,
DSHS authorizes the special needs payment rate as described
in subsection (1) of this section using the five through twelve
year age range for comparison.

AMENDATORY SECTION (Amending WSR 14-03-060,
filed 1/13/14, effective 2/13/14)

WAC 170-290-0230 Special needs rates—Licensed
or certified family home child care providers. (1) In addi-
tion to the base rate for licensed or certified family home
child care providers listed in WAC 170-290-0205, DSHS
may authorize the following additional special needs daily
rates which are reasonable and verifiable as provided in
WAC 170-290-0220:

(a) Level 1. The daily rate listed in the table below:

Preschool

(30 mos. - ((5-y#s)) School-age

Infants Toddlers 6 yrs not attending (5 - 12 yrs attending
(Birth - 11 mos.) (12 - 29 mos.) kindergarten or school) kindergarten or school)
Region 1 Full-Day $6.00 $5.40 $5.40 $4.80
Half-Day $3.00 $2.70 $2.70 $2.40
Region 2 Full-Day $6.00 $5.70 $5.10 $5.10
Half-Day $3.00 $2.85 $2.55 $2.55
Region 3 Full-Day $8.70 $7.50 $6.60 $6.00
Half-Day $4.35 $3.75 $3.30 $3.00
Region 4 Full-Day $9.00 $8.90 $7.50 $7.20
Half-Day $4.50 $4.45 $3.75 $3.60
Region 5 Full-Day $6.60 $6.00 $5.70 $5.10
Half-Day $3.30 $3.00 $2.85 $2.55
Region 6 Full-Day $6.60 $6.00 $6.00 $5.70
Half-Day $3.30 $3.00 $3.00 $2.85

(b) Level 2. A rate greater than Level 1, not to exceed
$15.89 per hour.

(2) If the provider has an exception to care for a child
who:

(a) Is thirteen years or older; and

(b) Has special needs according to WAC 170-290-0220,
DSHS authorizes the special needs payment rate as described
in subsection (1) of this section using the five through twelve
year age range for comparison.

(3) If a provider is requesting one-on-one supervision/
direct care for the child with special needs, the person provid-
ing the one-on-one care must:

(a) Be at least eighteen years old; and

(b) Meet the requirements for being an assistant under
chapter 170-296 A WAC and maintain daily records of one-
on-one care provided, to include the name of the employee
providing the care.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 170-290-0185 WCCC subsidy rates—Five-year-old
children.
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WSR 14-09-035
PROPOSED RULES
DEPARTMENT OF
EARLY LEARNING
[Filed April 10,2014, 12:22 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-046.

Title of Rule and Other Identifying Information: WAC
170-295-0010 What definitions under this chapter apply to
licensed child care providers?, 170-295-2090 What are the
required staff to child ratios and maximum group sizes for my
center?, 170-295-2100 What are the exceptions to group sizes
and staff to child ratios?, and 170-295-5100 What are the
requirements for toilets, handwashing sinks and bathing
facilities?, updating the definition of "preschool age child"
and allowing ambulatory infants in mixed age groups under
certain circumstances.

Hearing Location(s): Department of Early Learning
(DEL), Olympia Office, 1110 Jefferson Street S.E., Olympia,
WA 98501, on May 27, 2014, at 12 p.m.

Date of Intended Adoption: Not earlier than May 27,
2014.

Submit Written Comments to: Rules Coordinator, DEL,
P.O. Box 40970, Olympia, WA 98504-0970, e-mail rules@
del.wa.gov, fax (360) 586-0533, by May 27, 2014.

Assistance for Persons with Disabilities: Contact DEL
rules coordinator by May 13, 2014, (360) 407-1962.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To revise child
care center licensing minimum standards rules to include
children age six in the definition of "preschool age child" and
to allow mixed age groups to include ambulatory infants
under certain circumstances, and to reorganize certain
affected sections for greater clarity.

Reasons Supporting Proposal: The proposed rules will
provide licensed child care programs greater flexibility as to
groupings of mixed age preschool and school-age children
and allow them to move ambulatory infants into mixed age
groups based on the child's development and individual
needs. Research into accepted child care standards does not
contraindicate either approach in terms of developmental cri-
teria or safety.

Statutory Authority for Adoption: RCW 43.215.060,
43.215.070, chapter 43.215 RCW.

Statute Being Implemented: Chapter 43.215 RCW.

Name of Proponent: DEL, governmental.

Name of Agency Personnel Responsible for Drafting:
Lynne Shanafelt, Licensing Administration, DEL State
Office, P.O. Box 40970, Olympia, WA 98504, (360) 407-
1953; Implementation and Enforcement: DEL licensing
offices, statewide.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules are
not expected to impose new costs on businesses that are
required to comply. If the rules result in costs, those costs are
not expected to be "more than minor" as defined in chapter
19.85 RCW.

Proposed
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A cost-benefit analysis is not required under RCW
34.05.328. DEL is not among the agencies listed as required
to comply with RCW 34.05.328.

April 10, 2014
Elizabeth M. Hyde
Director

AMENDATORY SECTION (Amending WSR 13-21-109,
filed 10/22/13, effective 11/22/13)

WAC 170-295-0010 What definitions under this
chapter apply to licensed child care providers? "Ameri-
can Indian child" means any unmarried person under the
age of eighteen who is:

(1) A member or eligible for membership in a federally
recognized Indian tribe, or who is Eskimo, Aleut, or other
Alaska native and a member of an Alaskan native regional
corporation or Alaska native village;

(2) Determined or eligible to be found Indian by the Sec-
retary of the Interior, including through issuance of a certifi-
cate of degree of Indian blood, or by the Indian health ser-
vice;

(3) Considered to be Indian by a federally recognized or
nonfederally recognized Indian tribe; or

(4) A member or entitled to be a member of a Canadian
tribe or band, Metis community, or nonstatus Indian commu-
nity from Canada.

"Anti-bias" is an approach that works against biases
and recognizes when others are treated unfairly or oppres-
sively based on race, color, national origin, marital status,
gender, sexual orientation, class, religion, creed, disability, or
age.

"CACFP" means child and adult care food program
established by congress and funded by the United States
Department of Agriculture (USDA).

"Capacity" means the maximum number of children
that a licensee is authorized to have on the premises of the
child care at any one time.

"Center" means the same as "child care center."

"Certification" means department approval of a person,
home, or facility that does not legally need to be licensed, but
wants evidence that they meet the minimum licensing
requirements (also see "Tribal certification").

"Child abuse or neglect" means the physical abuse,
sexual abuse, sexual exploitation, abandonment or negligent
treatment or maltreatment of a child by any person indicating
the child's health, welfare, and safety is harmed.

"Child-accessible” means areas where children regu-
larly have access such as: Entrances and exits to and from the
center, classrooms or child care areas, playground area
including equipment and fencing, parking areas, walkways,
decks, platforms, stairs and any items available for children
to use in these areas.

"Child care center" means the same as a "child day
care center" or a facility providing regularly scheduled care
for a group of children one month of age through twelve
years of age for periods less than twenty-four hours.

"Clean" means to remove dirt and debris from a surface
by scrubbing and washing with a detergent solution and rins-
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ing with water. This process must be accomplished before
sanitizing a surface.

"Commercial kitchen equipment" means equipment
designed for business purposes such as restaurants.

"Contagious disease' means as provided in WAC 246-
110-010.

"Cultural relevancy'" creates an environment that
reflects home cultures, communities and lives of children
enrolled in the program.

"Department,” "we," "us," or "our" refers to and
means the state department of early learning (DEL) and its
predecessor agency the department of social and health ser-
vices (DSHS).

"Developmentally appropriate practice':

(1) Means that the provider should interact with each
child in a way that recognizes and respects the child's chrono-
logical and developmental age;

(2) Is based on knowledge about how children grow and
learn; and

(3) Reflects the developmental level of the individual
child, and interactions and activities must be planned with the
needs of the individual child in mind.

"Director" means the person responsible for the overall
management of the center's facility and operation, except that
"DEL director" means the director of the department of early
learning.

"Disinfect" means to eliminate virtually all germs from
inanimate surfaces through the use of chemicals or physical
agents.

"Domestic kitchen' means a kitchen equipped with res-
idential appliances.

"External medication" means a medication that is not
intended to be swallowed or injected but is to be applied to
the external parts of the body, such as medicated ointments,
lotions, or liquids applied to the skin or hair.

"L" "you," and "your" refer to and mean the licensee
or applicant for a child care license.

"Inaccessible to children'" means stored or maintained
in a manner preventing children from reaching, entering, or
using potentially hazardous items or areas. Examples include
but are not limited to: Quantities of water, sharp objects,
medications, chemicals, electricity, fire, mechanical equip-
ment, entrapment or fall areas.

"Individual plan of care" means that the center's health
policies and procedures do not cover the needs of the individ-
ual child so an individual plan is needed. Examples may
include children with allergies, asthma, Down syndrome,
tube feeding, diabetes care such as blood glucose monitoring,
or nebulizer treatments.

"Infant" means a child one-month through eleven
months of age.

"Lead teacher'" means the person who is the lead child
care staff person in charge of a child or group of children and
implementing the activity program.

"License" means a permit issued by the department
authorizing a licensee by law to operate a child care center
and certifying that the licensee meets the minimum require-
ments under licensure.

"Licensee' or "you" means the person, organization, or
legal entity responsible for operating the center.
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"Maximum potential capacity based on square foot-
age" is the maximum number of children a licensee can be
licensed for based on the amount of usable space (square
footage) in the licensee's center. The licensee may be licensed
for less than the maximum potential capacity. A licensee may
not be licensed for more than the maximum potential capac-
ity.

"Moisture impervious" or ''moisture resistant"
means a surface incapable of being penetrated by water or
liquids.

"Nonexpiring license'" or '"'monexpiring full license"
means a full license that is issued to a licensee following the
initial licensing period as provided in WAC 170-295-0095.

"Parent" means birth parent, custodial parent, foster
parent, legal guardian, those authorized by the parent or other
entity legally responsible for the welfare of the child.

"Pesticides" means chemicals that are used to kill

weeds, pests, particularly insects.
'

'Potable water' means water suitable for drinking by
the public as determined by the state department of health or

local health jurisdiction.

"Potentially hazardous food" means any food or ingre-
dient that requires temperature control because it supports
rapid growth of infectious or toxin forming microorganisms.

((" " 1 1 1
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"Premises" means the building where the center is
located and the adjoining grounds over which the licensee
has control.

"Preschool age child" means a child thirty months
through ((five)) six years of age not attending kindergarten or
elementary school.

"Program supervisor'" means the person responsible
for planning and supervising the center's learning and activity
program.

"Sanitize' means a surface must be clean and the num-
ber of germs reduced to a level that disease transmissions by
that surface are unlikely. This procedure is less vigorous than
disinfection.

"Satellite kitchen' means a food service establishment
approved by a local health jurisdiction where food is stored,
prepared, portioned or packaged for service elsewhere.

"School-age child" means a child not less than five
years through twelve years of age who has begun attending
kindergarten or elementary school.

"Staff" means a child care giver or group of child care
givers employed by the licensee to supervise children served
at the center who are authorized by DEL to care for or have
unsupervised access to children under chapter 170-06 WAC.

"Supervised access' refers to those individuals at a
child care center who have no responsibility for the operation
of the center and do not have unsupervised access to children.
These individuals are not required to submit a background
check form. This includes those persons on the premises for
"time limited" activities whose presence is supervised by a
center employee and does not affect provider/child ratios or
the normal activities or routine of the center. Examples
include:

Proposed
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(1) A person hired to present an activity to the children in
care such as a puppet show, cooking activity, and story tell-
ing;

(2) Parent participation as part of a special theme; or

(3) A relative visiting a child on the premises.

"Terminal room cleaning' means thorough cleaning of
walls, ceiling, floor and all equipment, and disinfecting as
necessary, in a room which has been used by a person having
a contagious disease before it is occupied by another person.

"The Washington state training and registry system
(STARS)" means the entity approved by the department to
determine the classes, courses, and workshops licensees and
staff may take to satisfy training requirement.

"Toddler" means a child twelve months through
twenty-nine months of age.

"Tribal certification" means that the department has
certified the tribe to receive state payment for children eligi-
ble to receive child care subsidies.

"Unsupervised access" refers to those individuals at a
child care center who can be left alone with children in the
child care center. These individuals must have received a full
background authorization clearance under chapter 170-06
WAC.

"Usable space" means the areas that are available at all
times for use by the children that do not cause a health or
safety hazard.

AMENDATORY SECTION (Amending WSR 06-15-073,
filed 7/13/06, effective 7/13/06)

WAC 170-295-2090 What are the required staff to
child ratios and maximum group sizes for my center? The
following requirements apply to centers licensed for any
number of children:

(1) You must ensure the required staff to child ratios are
met at all times when children are in your care. ((Ja-eenters
licensedfor-thirteen-or-meore—children;)) The licensee must
conduct group activities within the group size and staff to
child ratio requirements, according to the age of the children:

Then the
staff'to child
ratio is:

1:4

And the maxi-
mum group
size is:

8

If the age of the children is:

(a) One month, through 11
months (infant)

(b) Twelve months through 1:7 14

29 months (toddler)

(¢) Thirty months through
((5-years{prescheotet)))
six years not attending kin-
dergarten or elementary
school (preschool age
child)

(d) Five years through 12
years attending kindergar-

ten or elementary school
(school-age child)

1:10 20

1:15 30

Proposed
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3))) You must conduct activities for each group in a spe-
cific room or other defined space within a larger area.
() (3) You must ensure each group is under the
direct supervision of a qualified staff person or team of staff
involved in directing the child's activities.

by Tsweo-staffare-assigned-to-the-greup-

) (4) You must ensure the staff person providing
direct care and supervision of the child is free of other duties
at the time of care.

((H9))) (5) You must maintain required staff-to-child
ratios indoors, outdoors, on field trips, and during rest peri-
ods. During rest periods, staff may be involved in other activ-
ities if:

(a) Staff remain on the premises; and

(b) Each child is within continuous visual and auditory
range of a staff person.

(D)) (6) You must ensure staff:

(a) Attend to the group of children at all times; and

(b) Keep each child (including school age children)
within continuous visual and auditory range of center staff.
Toilet trained children using the toilet must be within audi-
tory range of a center staff member.

((H2)) (7) When only one staff person is present, you
must ensure a second staff person is readily available in case
of emergency.

((63Y)) (8) When only one caregiver is required to meet
the staff to child ratio, you must be sure there is coverage for
emergencies to meet both ratios and worker qualifications by
either:

(a) Posting the name, address, and telephone number of
a person who meets the qualifications of at least a lead
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teacher, who has agreed in writing to be available to provide
emergency relief and who can respond immediately; or

(b) Having a second person that meets the qualifications
of at least a lead teacher on the premises who is not needed
for the staff to child ratio, but is available to provide emer-
gency relief.

((H4)) (9) Service staff, such as cooks, janitors, or bus
drivers, may be counted in the required staff to child ratio if
they meet all child care worker qualifications.

AMENDATORY SECTION (Amending WSR 06-15-075,
filed 7/13/06, effective 7/13/06)

WAC 170-295-2100 What are the exceptions to
group sizes and staff to child ratios? (1) If the center is
licensed for twelve or fewer children, you may combine chil-
dren (excluding nonambulatory infants) of different age
groups if you:

(a) Maintain the staff to child ratio for the youngest child
in the mixed group; and

(b) Provide a separate area when infants are in care.

(2) ((roumusteonductactivitiesfor each-group-in-a-spe-

area;)) In centers licensed for thirteen or more children, you
may group ambulatory children between one year and two
years of age with older children, provided:

(a) The total number of children in the group does not
exceed twelve; and

(b) Two staff are assigned to the group.

(3) Excluding nonambulatory infants, you may place an
individual child in a different age group and serve the child
within the different age group's required staff to child ratio((s

fevel)). Prior to making the change, you must:

(a) Consult with the child's parent ((prierto-making-the
ehange)); and

(b) Document that the change is appropriate to the child's

individual needs and developmental level.

(4) You may combine children of different age groups
for periods of no more than one hour at the beginning and end
of the day provided you maintain the staff to child ratio and
group size designated for the youngest child in the mixed
group;

(5) You may have nine infants in a classroom with
appropriate square footage if you maintain a ratio of one staff
to three infants; and

(6) You can request a waiver to group size limitations. If
we approve variations to group size limitations, you must
maintain the required staff-to-child ratios. Our approval will
depend on factors including, but ((is)) not limited to:

(a) Staff qualifications;

(b) Program structure;

(¢) Square footage; and

(d) Lower staff to child ratios.

AMENDATORY SECTION (Amending WSR 06-15-075,
filed 7/13/06, effective 7/13/06)

WAC 170-295-5100 What are the requirements for
toilets, handwashing sinks and bathing facilities? (1) You
must provide:
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(a) A toilet room that is vented to the outdoors;

(b) A room with flooring that is moisture resistant and
washable;

(¢) One flush-type toilet and one adjacent sink for hand-
washing within auditory (hearing) range of the child care
classrooms for every fifteen children and staff;

(d) Toileting privacy for children of opposite genders
who are six years of age and older, or when a younger child
demonstrates a need for privacy; and

(e) A mounted toilet paper dispenser within arms reach
of the user with a constant supply of toilet paper for each toi-
let.

(2) Children eighteen months of age or younger are not
included when determining the number of required flush-type
toilets.

(3) If urinals are provided, the number of urinals must
not replace more than one-third of the total required toilets.

(4) Toilet fixture heights must be as follows:

If the age group is: The toilet fixture height must be:
(a) Toddler: (1) Ten - 12 inches (child size); or
Eighteen months (i1) Fourteen - 16 inches (adult

through 29 months size) with a safe, easily cleanable
platform that is moisture imper-

vious and slip resistant.

(b) Preschool or older: | (i) Ten - 12 inches (child size); or
Thirty months of age (i1) Fourteen - 16 inches (adult
through ((five)) six size) with a safe, easily cleanable

years of age not platform that is moisture imper-
enrolled in kindergarten | vious and slip resistant.
or elementary school

(5) Handwashing sink heights must be as follows:

If the age group is: The sink height must be:
(a) Toddler: (i) Eighteen - 22 inches; or
Twelve months through | (ii) Provide a moisture and slip
29 months resistant platform for children to
safely reach and use the sink.
(b) Preschool or older: | (i) Twenty-two - 26 inches; or
Thirty months of age (i1) Provide a moisture and slip
through ((five)) six resistant platform for children to

years of age not
enrolled in kindergarten
or elementary school

safely reach and use the sink.

(i) Twenty-six - 30 inches; or
(i1) Provide a moisture and slip
resistant platform for children to
safely reach and use the sink.

(c) School age:

Over five years of age
or enrolled in kinder-
garten or elementary

school

(6) Infants are not included when determining the num-
ber of sinks required for handwashing.
(7) The sink for handwashing must:

(a) Be located in or immediately outside of each toilet
room;

Proposed
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(b) Have water controls that are accessible by the
intended user; and

(c) Not be used for food preparation, as a drinking water
source or a storage area.

(8) You must have:

(a) Single-use paper towels and dispensers; or

(b) Heated air-drying devices.

(9) You must use soap from some type of dispenser to
prevent the spread of bacteria from the soap.

(10) If the center is equipped with a bathing facility, you
must:

(a) Have parent permission to bathe children;

(b) Equip the bathing facility with a conveniently located
grab bar and a nonskid pad or surface; and

(c) Provide constant supervision for the child five years
of age and younger and older children who require supervi-
sion.

(11) You must make the bathing facility inaccessible to
children when not in use.

WSR 14-09-039
PROPOSED RULES
GAMBLING COMMISSION
[Filed April 11, 2014, 11:56 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
24-054.

Title of Rule and Other Identifying Information: Amend-
ing WAC 230-03-025 Applying for a manufacturer's special
sales permit and new section WAC 230-16-187 Accounting
records for manufacturer's special sales permit holders.

Hearing Location(s): Grand Mound Great Wolf Lodge,
20500 Old Highway 99 S.W., Grand Mound, WA 98531,
(360)273-7718, on July 11, 2014, at 9:00 a.m. NOTE: Meeting
dates and times are tentative. Visit our web site at www.
wsgc.wa.gov and select public meeting about ten days before
the meeting to confirm meeting date/location/start time.

Date of Intended Adoption: July 11, 2014.

Submit Written Comments to: Susan Newer, P.O. Box
42400, Olympia, WA 98504-2400, e-mail Susan.Newer@
wsgc.wa.gov, fax (360)486-3625, by July 1, 2014.

Assistance for Persons with Disabilities: Contact
Michelle Rancour by July 1, 2014, TTY (360) 486-3637 or
(360) 486-3453.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
change would provide clarity as to which businesses would
be required to get a manufacturer's license and which would
qualify for a manufacturer's special sales permit.

Staff is adding language to answer questions received
from applicants about this permit:

*  Who can apply for this permit;

*  How long the permit is good for;

*  The activity allowed with this permit; and

e The rules that the permit holder must follow.
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Staff is also proposing a new rule outlining recordkeep-
ing requirements for permit holders.

Statutory Authority for Adoption: RCW 9.46.070(4).

Statute Being Implemented: Not applicable.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state gambling com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Susan Newer, Lacey, (360) 486-3466; Implementation:
David Trujillo, Director, Lacey, (360) 486-3512; and
Enforcement: Mark Harris, Assistant Director, Lacey, (360)
486-3579.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Rules Package: WAC 230-03-025 Applying for a man-
ufacturer's special sales permit and 230-16-187 Accounting
records for manufacturer's special sales permit holders.

Involvement of Small Businesses: We currently have
no active special sales permit holders. Instead, we notified
former special sales permit holders. They were provided noti-
fication of the proposed changes on March 25, 2014. Addi-
tionally, notification included discussion during study ses-
sions in February and March 2014. We also filed the CR-101
on November 26, 2013, under WSR 13-24-054.

If filed for discussion in April 2014, the rules package
will be discussed at the April and May 2014 study sessions.
Comments will be solicited at the open, public meeting of the
gambling commission on April 10, 2014. The rules package
was published in the March 2014 edition of the Focus on
Gambling newsletter. The rules package will also be posted
on our web site for viewing by the general public. This pro-
cess provided small businesses opportunities to comment on
the development of the rules.

1. Description of the Reporting, Recordkeeping and
Other Compliance Requirements of the Proposed Rule:
We closely control the use and possession of gambling equip-
ment, as defined in WAC 230-03-200. Manufacturer special
sales permit holders are authorized to sell gambling equip-
ment they manufacture. With the rule changes proposed, spe-
cial sales permit holders will be required to keep the follow-
ing accounting records: Sales invoices of all gambling equip-
ment sales in the format we require, agreements relating to
the sale or lease of gambling equipment, check register, cash
receipts, and copies of all financial data that supports tax
reports to governmental agencies.

Gambling equipment must be approved by us and is
tracked through identification stamps (I.D. stamps) that the
special sales permit holders purchase from us. The I.D.
stamps are affixed to the gambling equipment they produce
for sale to licensees. These I.D. stamps are a way for us to
know the gambling equipment in use is approved. The permit
holders must keep records of the I.D. stamps they purchase
and attach to equipment as outlined in our rules.

Special sales permit holders will also have to comply
with the manufacturing requirements of gambling equipment
outlined in chapter 230-16 WAC. These requirements protect
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the public from being defrauded and prevent cheating and
other schemes.

This rules package will also require special sales permit
holders to submit activity reports to us twice a year, in which
they report the gross sales of gambling equipment in Wash-
ington.

2. Kinds Of Professional Services That a Small Busi-
ness is Likely to Need in Order to Comply: All businesses,
as an ordinary course of doing business, maintain a check
register, sales invoices, cash receipts register, etc. Special
sales permit holders will be required to maintain these same
accounting records.

In addition to these accounting records, special sales per-
mit holders will need to record I.D. stamps purchased and
affixed to gambling equipment and submit two reports to us a
year containing their gross gambling equipment sales per
quarter.

Given that each business owner has a different skill level
and the volume of business will vary, a bookkeeper may be
needed to maintain the accounting records and complete the
activity report for the business.

Each special sales permit holder will have varying sales
volume based on the type of gambling equipment they manu-
facture, and may not exceed $25,000 in gambling equipment
sales in the permit year. For example, one roulette wheel sale
may account for a $25,000 sale, whereby it would take multi-
ple sales of punch boards or pull-tabs to get to $25,000. For
special sales permit holders with a larger volume of sales,
there will, of course, be more records to maintain.

3. The Actual Costs to Small Businesses of Compli-
ance, Including Costs of Equipment, Supplies, Labor and
Increased Administrative Costs: We cannot determine the
actual costs to small businesses of complying with the addi-
tional gambling equipment compliance, reporting and record-
keeping requirements as proposed by this rule package
because there are too many variables based on the specific
gambling equipment manufactured and competency or expe-
rience of the staffing of the business.

Future special sales permit holders may already have
knowledgeable staff, such as a bookkeeper, to comply with
recordkeeping and accounting functions and with the gam-
bling equipment approval process.

If the future special sales permit holder does not have
knowledgeable staff, then they would likely need to hire a
bookkeeper to assist them with the recordkeeping and
accounting functions. We cannot determine the actual costs
to small businesses for hiring a bookkeeper to assist with the
recordkeeping and accounting functions because there are too
many variables that would play into determining the costs,
such as experience level needed, size of the company, sales
volume, and location of business.

If a future special sales permit holder does not have the
equipment necessary to comply with gambling equipment
standards, we cannot determine the actual costs to small busi-
nesses to comply. Variables that prevent us from determining
the actual costs for compliance include, but are not limited to,
the type of gambling equipment manufactured, the level of
changes or reconfiguration of existing manufacturing equip-
ment needed to comply, ability to lease new manufacturing
equipment versus purchase, etc.
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4. Whether Compliance with the Rule, Based on
Feedback Received from Licensees, will Cause Businesses
to Lose Sales or Revenue: We have not yet received feed-
back from former permit holders indicating that compliance
with this rule will cause businesses to lose sales or revenue.

The manufacturer's special sales permit is a one-time,
one year permit for gross sales of gambling equipment during
the permit year to be more than $25,000. This affords small
businesses an opportunity to see if the market in Washington
will support future sales before getting a more expensive
manufacturer's license.

Over the last ten years, we have issued twenty permits.
One permit holder got a manufacturer's license after their per-
mit expired and three permit holders received a fundraising
equipment distributor's license after their permit expired.

5. A Determination of Whether the Proposed Rule
will have a Disproportionate Impact on Small Businesses:
The statutory method for determining disproportionate
impact is: The costs of compliance for a small business must
be compared with the cost of compliance for ten percent of
businesses that are the largest businesses required to comply
with the proposed rule using one or more of the following as
a basis for comparing costs:

a. Cost per employee, or

b. Cost per hour of labor, or

c. Cost per one hundred dollar[s] of sales.

We cannot make this determination because we do not
track the size of the businesses that apply for special sales
permits. We cannot determine the costs, if any, to comply
with the gambling equipment standards in the state because it
depends upon the type of gambling equipment they will pro-
duce. Lastly, we do not know if a potential special sales per-
mit holder will already maintain the records we require as a
normal course of their business or have to hire additional
help.

The permit is only valid for one year and limits gross
sales to $25,000 during the permit year.

In the last ten years, we have issued twenty special sales
permits. Four were to companies out of the country, such as
the United Kingdom, Russia, and England. Nine were out-of-
state, but in the United States. The remaining seven were to
companies located in Washington.

6. Steps Taken by the Agency to Reduce the Costs of
the Rule on Small Businesses or Reasonable Justification
for Not Doing So. Agencies "must consider, without lim-
itation, each of the following methods of reducing the
impact of the proposed rule on small businesses:"

a. Reducing, modifying, or eliminating substantive
regulatory requirements: We have proposed reduced
recordkeeping requirements for special sales permit holders
than what is required for manufacturers.

b. Simplifying, reducing, or eliminating recordkeep-
ing and reporting requirements: We have proposed
reduced recordkeeping requirements for special sales permit
holders compared to what is required from manufacturers.

c. Reducing the frequency of inspections: Unless we
receive a complaint, we do not have routine inspections we
perform on special sales permit holders. The special sales
permit is a one-time, nonrenewable permit.

Proposed
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d. Delaying compliance timetables: Reporting viola-
tions are given additional compliance time through the Paper-
work Reduction Act.

e. Reducing or modifying fine schedules for noncom-
pliance: For reporting requirements, first-time reporting vio-
lations are afforded seven days to come into compliance prior
to being assessed civil or administrative penalties.

f. Any other mitigation techniques including those
suggested by small businesses or small business advo-
cates: We delayed the effective date of the proposed rule
package to allow potential special sales permit holders more
time to comment and gain an understanding of the new rules.

7. A Description Of How the Gambling Commission
will Involve Small Businesses in the Development of the
Rule: The proposed special sales permit rule change was
published in the March 2014 edition of our Focus on Gam-
bling newsletter and was discussed at the February and
March 2014 commission study session meetings, which were
open to the public. We plan on discussing the rule at the April
2014 study session. The public will be able to provide public
testimony on the rules package at the commission meeting on
April 10, 2014. On March 25, 2014, we sent notification let-
ters of the proposed rules package to six former special sales
permit holders to solicit their feedback. The proposed rules
package is also posted on our web site for public comment.

8. A List Of Industries That will be Required to Com-
ply with the Rule: See code 7132.

9. An Estimate of the Number of Jobs That will be
Created or Lost as the Result Of Compliance with the
Proposed Rule: Keeping in mind that the special sales per-
mit is a one-time permit that is only valid for one year and/or
gross sales up to $25,000 during the permit period, the num-
ber of jobs that would be potentially created or lost would be
minimal.

A copy of the statement may be obtained by contacting
Susan Newer, Rules Coordinator, Washington State Gam-
bling Commission, P.O. Box 42400, Olympia, WA 98504,
phone (360) 486-3466, fax (360) 486-3625, e-mail
Susan.Newer@wsgc.wa.gov.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state gambling commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

April 11,2014
Susan Newer
Rules Coordinator

AMENDATORY SECTION (Amending WSR 06-07-157,
filed 3/22/06, effective 1/1/08)

WAC 230-03-025 Applying for a manufacturer's
special sales permit. (1) You may apply for a one-time man-
ufacturer's special sales permit if ((you)):

(a) You want to sell authorized gambling equipment as
set forth in WAC 230-03-200; and

(b) ((Pemenstrate-that-the-antieipatedprofitsfrem—your

] 1 bebel ] C obtaini ;

leense:)) Gross sales from authorized gambling equipment
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will be less than twenty-five thousand dollars during your
permit year; and

(¢) You will not have an ongoing vendor/customer rela-
tionship after the sale or installation of the gambling equip-
ment.

(2) You may be assessed additional fees after an estimate
of the permit investigation costs have been established.

(3) The manufacturer's special sales permit will be
issued for one year and is not renewable.

(4) Manufacturer's special sales permittees must comply
with all rules, including those for manufacturers in chapter
230-16 WAC.

(5) You will need a manufacturer's license if you:

(a) Fail to meet the requirements of a special sales per-
mit; or

(b) Want a renewable, annual license.

NEW SECTION

WAC 230-16-187 Accounting records for manufac-
turer's special sales permit holders. Holders of a manufac-
turer's special sales permit must keep and maintain a com-
plete set of records for their licensed activity. They must, at
least:

(1) Keep a:

(a) Cash disbursements book (check register) — Permit
holders must document all expenses, both gambling and non-
gambling related, with invoices or other appropriate support-
ing documents. They must enter information monthly and
include, at least:

(1) The date the check was issued or payment made; and

(i1) The number of the check; and

(iii) The name of the payee; and

(iv) Type of expense; and

(b) Cash receipts — Permit holders must keep a record of
cash sales and cash received from all sources. They must
enter information for each payment received monthly and
include, at least, the:

(i) Date; and

(i1) Name of the person paying; and

(iii) Amount; and

(c) Copies of all financial data — Permit holders must
keep copies of all financial data that supports tax reports to
governmental agencies; and

(2) Maintain copies of all agreements regarding sales or
leasing of gambling equipment and supplies that fully dis-
close all terms.

(3) Comply with the recordkeeping requirements out-
lined in chapter 230-16 WAC, except for WAC 230-16-185,
230-16-200, and 230-16-215.

WSR 14-09-047
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed April 14,2014, 10:11 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 14-
02-109.
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Title of Rule and Other Identifying Information: WAC
458-20-263 presently entitled: Fuel cell, wind, landfill gas,
and solar energy electric generating facilities sales and use
tax exemption, and proposed as Sales and use tax exemptions
for qualifying electrical generating and heat producing sys-
tems using renewable energy sources.

Hearing Location(s): Capital Plaza Building, Fourth
Floor Executive Conference Room, 1025 Union Avenue
S.E., Olympia, WA, on May 28, 2014, at 10:00 a.m. Copies
of draft rules are available for viewing and printing on our
web site at Rules Agenda. Call-in option can be provided
upon request no later than three days before the hearing
date.

Date of Intended Adoption: June 5, 2014.

Submit Written Comments to: Mark E. Bohe, P.O. Box
47453, Olympia, WA 98504-7453, e-mail markbohe@dor.
wa.gov, by May 28, 2014.

Assistance for Persons with Disabilities: Contact Mary
Carol LaPalm, (360) 725-7499 or Renee Cosare, (360) 725-
7514, no later than ten days before the hearing date. For hear-
ing impaired please contact us via the Washington relay oper-
ator at (800) 833-6384.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: RCW 82.08.962,
82.08.963, 82.12.962, and 82.12.963 provide retail sales and
use tax exemptions for machinery and equipment used
directly in generating electricity or producing heat using
qualified renewable energy sources. The department is pro-
posing to amend the rule to incorporate legislative changes,
including chapter 13, Laws of 2013 2nd sp. sess., recognizing
new technology.

Reasons Supporting Proposal: These updates are neces-
sary to incorporate legislative changes, including the most
recent at chapter 13, Laws of 2013 2nd sp. sess.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.08.962, 82.08.963,
82.12.962, and 82.12.963.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: [Department of revenue], govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Mark Bohe, 1025 Union Avenue S.E., Suite #544, Olympia,
WA, (360) 534-1574; Implementation: Dylan Waits, 1025
Union Avenue S.E., Suite #544, Olympia, WA, (360) 534-
1583; and Enforcement: Alan Lynn, 1025 Union Avenue
S.E., Suite #544, Olympia, WA, (360) 534-1599.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not
impose performance requirements or administrative burdens
on any small business not required by statute or the state and/
or federal constitution.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule is not a significant legislative
rule as defined by RCW 34.05.328.

April 14,2014
Dylan Waits
Rules Coordinator

WSR 14-09-047

AMENDATORY SECTION (Amending WSR 05-02-036,
filed 12/30/04, effective 1/30/05)

WAC 458-20-263 ((Fuel-eel-windtandfil-gas;-and

)) Exempions from retail sales and use taxes
for qualifying electric generating and thermal heat pro-
ducing systems using renewable energy sources. (((H
I Tretion. This rul L] Teal 1

Proposed
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ington 98504-7478.)) RCW

08.963,
and 82.12.963 provide exemptions from the "retail sales tax"

82.08.962, 82

described in chapter 82.08 RCW and the "use tax" described
in chapter 82.12 RCW paid with respect to the sale or use of
machinery and equipment used directly in generating elec-
tricity or producing thermal heat using qualified renewable
energy sources. This rule explains how these exemptions
apply and is divided into four parts as follow:

PART 1: Exemptions as applied to qualified solar sys-
tems.

PART 2: Exemptions as applied to qualified nonsolar
renewable energy systems.
PART 3: Exemptions as applied to qualifying solar-
heat systems.
PART 4: General provisions.
PART 1

Exemptions as applied to qualified solar systems.

(101) Solar systems that generate ten kilowatts or
ess.

(a) Exemptions. RCW 82.08.963 and 82.12.963 provide
exemptions from retail sales and use taxes paid with the
respect to the sale or use of machinery and equipment that is
used directly in a solar energy system capable of generating
ten kilowatts of electricity or less. The nameplate DC power

rating of a system, which is an industry standard, is used to

determine whether the energy system is capable of generating
ten kilowatts of electricity or less. Labor charges to install the

qualified machinery and equipment are also exempt from
retail sales and use taxes. Both state and local retail sales and
use taxes are exempt. These exemptions are effective from
July 1, 2009, and expire June 30, 2018.

(b) Exemption certificate required. The buyer must
document this exemption at the time of sale by providing the
seller (and installer, if different from the seller), a completed
Buvers' Retail Sales Tax Exemption Certificate. The seller or

]
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installer must keep the completed form in its records for five

WSR 14-09-047

have paid to the seller or to the department the total amount

years.

(c) Instructions for sellers that E-file. For sellers that
E-file, the exemption permitted under Part 1, (101)(a) of this
subsection should be listed on the line entitled Sales of Solar
Machinery/Equipment; Install Labor on the retail sales tax
deduction page of E-file.

(102) Solar systems that generate more than ten kilo-
watts.

(a) Partial exemptions. For buyers that do not qualify
for the full exemption described in Part 1. subsection (101)(a)
of this section, there is an alternative partial exemption. RCW
82.08.962 and 82.12.962 provide an exemption, in the form
of a remittance (refund) from the department, equal to sev-
enty-five percent of the retail sales and use taxes paid with
respect to the sale or use of machinery and equipment used
directly in solar energy systems capable of generating at least
1000 watts (one kilowatt) of electricity. The exemption also
applies to amounts paid for labor and services rendered in
respect to installing such machinery and equipment, and may
only be claimed if the exemption permitted in Part 1, subsec-
tion (101)(a) of this section has not been claimed. The name-
plate DC power rating of a system, which is an industry stan-
dard, is used to determine whether the solar energy system is
capable of generating 1000 watts (one kilowatt) or more of
electricity. The buyer must pay the total amount of the retail
sales or use taxes paid with the respect to the sale or use of the
qualifying machinery, equipment, and labor charges to install
the same. The buyer may then apply to the department for a
refund of seventy-five percent of the state and local retail
sales and use taxes paid. This partial exemption is effective
from July 1, 2011, and expires January 1, 2020.

(b) From July 1, 2009, through June 30, 2011, these sys-
tems qualified for a one hundred percent exemption for retail
sales and use taxes paid with the respect to the sale and use of
qualified machinery, equipment, and labor charges to install
the same at the point of sale. For documentation requirements
see subsection (101) of this section.

¢) Required annual survey. Beginning July 1, 2013
buyers applying for a refund must complete and submit an
annual tax incentive survey. The survey must be filed with
the department by April 30th, following the year for which
the refund is claimed. For more information see Part 4, sub-
section (401)(¢c) of this section.

PART 2

Exemptions as applied to qualified nonsolar renewable
energy systems.

201 ualified nonsolar renewable ener:
generating one kilowatt or more.

(a) Partial exemptions. RCW 82.08.962 and 82.12.962
provide an exemption equal to seventy-five percent of the
retail sales and use taxes paid with respect to the sale or use
of machinery and equipment used directly in a renewable

energy system employing a qualified power source that gen-
erates at least 1000 watts (one kilowatt) or more of electric-

systems

of retail sales or use taxes paid with the respect to the sale or
use of the machinery. equipment, and labor charges to install
the same. To claim the exemption, the buyer must apply to
the department for a refund. See Part 4, subsection (401) of
this section for instructions on how to file a claim for refund.
This partial exemption is effective from July 1, 2011, and
expires January 1, 2020.

(b) Refund procedure. Beginning July 1, 2011, the
buyer is eligible for the exemption in the form of a remittance
(refund) from the department. The buyer must pay the total
amount of the retail sales or use taxes due with the respect to
the sale or use of qualifying machinery or equipment and
labor charges to install the same. The buyer may then apply
to the department for a refund of seventy-five percent of the
state and local retail sales and use taxes paid. These exemp-
tions expire on January 1, 2020.

¢) Required survey. Beginning July 1, 2013, buyers
applying for a refund must complete and submit an annual tax
incentive survey. The survey must be filed with the depart-
ment by April 30th, following the year for which the refund
is claimed. For more information see Part 4, subsection
(401)(c) of this section.

(202) Qualified power sources. The partial exemption
permitted under Part 2, subsection (201)(a) of this section
applies only with respect to a renewable energy system that

employs one of the following qualified power sources:

¢ Fuel cells;

* Wind;

* Biomass energy:;

« Tidal or wave energy:;

* Geothermal resources;

* Anaecrobic digestion;

» Technology that converts otherwise lost energy from
exhaust; and

+ Landfill gas.
(203) Definitions for these power sources. For pur-

poses of Part 2, the terms below are defined as or include
within their definition the following:
a) Biomass energy. "Biomass energy" includes:

(i) By-products of pulping and wood manufacturing pro-
cesses;

(ii) Animal waste;

(iii) Solid organic fuels from wood;

(iv) Forest or field residues;

(v) Wooden demolition or construction debris;

(vi) Food waste;

(vii) Liquors derived from algae and other sources;

(viii) Dedicated energy crops;

(ix) Biosolids; and

(x) Yard waste.

"Biomass energy" does not include wood pieces that
have been treated with chemical preservatives such as creo-
sote, pentachlorophenol, or copper-chrome-arsenic; wood

ity. This exemption also applies to amounts paid for labor and

from old growth forests; or municipal solid waste.

services rendered in respect to installing such machinery and
equipment. The buyer is eligible for the exemption in the

form of a remittance (refund) from the department and must

(b) Fuel cell. "Fuel cell" means an electrochemical reac-

tion that generates electricity by combining atoms of hydro-

gen and oxygen in the presence of a catalyst.

Proposed
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(c) Landfill gas. "Landfill gas" means biomass fuel, of

the type that qualifies for federal tax credits under Title 26

Washington State Register, Issue 14-09

(d) Separate survey for each system. The buyer must
file a separate survey for each system owned or operated in

U.S.C. § 45K (formerly Title 26 U.S.C. § 29) of the federal
Internal Revenue Code, collected from a "landfill" as defined
in RCW 70.95.030.

PART 3
Exemptions as applied to qualifying solar-heat systems.

(301) Solar-heat systems.
(a) Exemption. RCW 82.08.963 and 82.12.963 provide

exemptions from retail sales and use taxes paid with the
respect to the sale and use of machinery and equipment used
directly in producing thermal heat using solar energy and the
labor charges to install the qualified equipment, if the buyer
installs a system capable of producing no more than three
million BTU per day. These exemptions are valid July 1,
2013, and expire June 30, 2018.

(b) Exemption certificate required. The buyer must
document this exemption at the time of sale by providing the
seller (and installer if different from the seller) a completed
Buvers' Retail Sales Tax Exemption Certificate. The seller or
installer must keep the completed form in its records for five

years.
(c) Instructions for sellers that E-file. For sellers that

E-file, the exemption permitted under Part 3. (a) of this sub-
section should be listed on the line entitled Sales of Solar
Machinery/Equipment; Install Labor on the retail sales tax
deduction page of E-file.

PART 4
General provisions.

(401) Requirements for a refund from the depart-
ment of taxes paid, referred to as the seventv-five percent
remittance.

(a) Required application. This exemption, in the form
of a remittance (refund) from the department, equals seventy-
five percent of the retail sales and use taxes paid with respect
to the sale or use of the qualifying machinery and equipment.
The form that the buyer must submit to the department is the
Application for Sales Tax Refund on Purchases & Installa-
tion of Qualified Renewable Energy Equipment. This form is
available through the department's web site at dor.wa.gov
under Get a form or publication. The application must be
completed in full and mailed to the address provided on the
form.

(b) Required records. The purchaser must provide

records that will allow the department to determine whether
the purchaser is entitled to a refund. The records include:

« Invoices:
¢ Proof of tax paid;
* Documents describing the machinery and equipment;

and
« Electrical capacity of the system.

(c) File annual tax incentive survey. Effective July 1,

2013, any person claiming a seventy-five percent refund must
electronically file an annual tax incentive survey with the

department each year. This applies to buyers of solar systems
generating electricity of more than ten kilowatts and other

Washington. The annual survey is due April 30th, following
the year for which the exemption is claimed. (Systems

installed in 2013 require a survey to be completed by April

30,2014.)
(e) Limitation on frequency for claiming exemption.

A buyer may not apply to the department for a remittance
(refund) more frequently than once a quarter.

(f) Qualified retail sales and use taxes. These exemp-
tions apply to both state and local retail sales and use taxes.

(402) What is "machinery and equipment"? For pur-
poses of RCW 82.08.962 and 82.12.962. "machinery and
equipment" means fixtures, devices, and support facilities
that are integral and necessary to the generation of electricity
from qualifying sources of power. For purposes of RCW
82.08.963 and 82.12.963, "machinery and equipment" means
fixtures, devices, and support facilities that are integral to the
generation of electricity or production and use of thermal
heat from solar energy.

A "support facility" is a part of a building, structure, or
improvement used to contain or steady a fixture or device. A

support facility must be specially designed and necessary for
the proper functioning of the fixture or device and must per-

form a function beyond being a building, structure, or
improvement. It must have a function relative to a fixture or
a device. To determine if some portion of a building is a sup-
port facility, the parts of the building are examined. For
example, a highly specialized structure, like a vibration
reduction slab under generators in a landfill gas generating
facility, is a support facility. Without the slab, the generators
would not function properly. The ceiling and walls of the
building housing the generator are not support facilities if
they only serve to define the space and do not have a function
relative to a fixture or a device.

"Machinery and equipment" does not include:

(a) The utility grid system:;

(b) Hand-powered tools;

(c) Property with a useful life of less than one year;

(d) Repair parts required to restore machinery and equip-
ment to normal working order;

(e) Replacement parts that do not increase productivity,
improve efficiency. or extend the useful life of the machinery
and equipment;

(f) Buildings; or

(g) Building fixtures that:

(1) Are permanently affixed to and become a physical

part of a building; but
(i) Are not integral and necessary to the generation of

electricity.

(403)(a) When _is machinery _and equipment "used
directly" in generating electricity? Machinery and equip-
ment is used directly to generate electricity when it is used to:

(1) Capture the energy of the qualifying source of power:;

(i1) Convert that energy to electricity; and

(iii) Store, transform, or transmit that electricity for entry

into or operation in parallel with electric transmission and
distribution systems.

qualified renewable energy systems generating electricity of
one kilowatt or more.
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equipment is "used directly" in producing thermal heat with
solar energy if it uses a solar collector or a solar hot water
system that:

(i) Meets the certification standards for solar collectors
and solar hot water systems developed by the solar rating and
certification corporation; or

(ii) The Washington State University extension energy

program determines a solar collector or solar hot water sys-
tem is an equivalent collector or system.

(404) Examples of qualifving machinery and equip-

ment. This section provides examples of machinery and
equipment that may be used directly in generating electricity

and could qualify for the exemptions from retail sales and use
taxes. This list is illustrative only and is not intended to pro-
vide an exhaustive list of possible qualifying machinery and

equipment.

(a) Solar. Where solar energy is the principal source of
power: Solar modules; inverters; Stirling converters; power
conditioning equipment; batteries; transformers; power
poles; power lines; and connectors to the utility grid system
or point of use.

(b) Wind. Where wind is the principal source of power:
Turbines; blades; generators; towers and tower pads; substa-
tions; guy wires and ground stays; power conditioning equip-

ment; anemometers:; recording meters; transmitters; power
poles: power lines; and connectors to the utility grid system

or point of use.

(c) Landfill. Where landfill gas is the principal source of

power: Turbines; blades; blowers; burners; heat exchangers;
generators; towers and tower pads; substations; guy wires

and ground stays; pipe; valves; power conditioning equip-
ment; pressure control equipment; recording meters; trans-
mitters; power poles; power lines; and connectors to the util-
ity grid system or point of use.

(d) Fuel cells. Where fuel cells are the principal source
of power: Fuel cell assemblies; fuel storage and delivery sys-
tems; power inverters; transmitters; transformers; power
poles; power lines; and connectors to the utility grid system
or point of use.

(405) Installation charges. The exemptions from retail
sales and use taxes addressed in this rule apply to installation
charges for qualifying machinery and equipment, including
charges for labor and services. There are no exemptions from
retail sales and use taxes for charges for labor and services
rendered in respect to constructing buildings or access roads
that may be necessary to install or use qualifying machinery
and equipment. Further, there are no exemptions from retail
sales and use taxes paid with respect to tangible personal
property, such as a crane or forklift, purchased or rented by
the buyer, the contractor, or the installer to be used to install
qualifying machinery and equipment. Further, there are no
exemptions from retail sales and use taxes for services that
were included in the construction contract for design, plan-
ning, studies, project management, or other charges not

directly related to the actual labor for installing the qualifying
machinery and equipment.
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AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-010 Purpose. The Degree-Granting Insti-
tutions Act, chapter 28B.85 RCW requires that degree-grant-
ing institutions operating in Washington obtain authorization
from the ((higheredueation-coordinating-beard)) Washington
student achievement council, unless specifically exempted
from the authorization requirement by the act. This chapter is
declared by the ((beard)) council as a supplement to the act in
order to establish necessary regulations for the authorization
of degree-granting institutions.

The purpose of the act is to ensure fair business practices
and adequate quality among degree-granting institutions
operating in the state of Washington and to protect citizens
against substandard, fraudulent, and deceptive practices.

AMENDATORY SECTION (Amending WSR 09-20-033,
filed 9/30/09, effective 10/31/09)

WAC 250-61-020 Applicability. A degree-granting
institution shall not operate, conduct business, grant or offer
to grant any academic courses or degree programs unless the
institution has obtained authorization from the ((board))
council, been granted a waiver of the requirements of autho-
rization, or been determined by the ((beard)) council to be
exempt.

The act applies to:

(1) Institutions granting or offering to grant degree pro-
grams and/or academic credit courses either at or from a loca-
tion within the state; and

(2) Institutions maintaining or advertising a Washington
location, mailing address, or telecommunications number for
any purpose or any function of a degree-granting institution
other than contact with the institution's former students; and

(3) Institutions specifically targeting Washington citi-
zens with promotion of their degree programs and/or aca-
demic credit courses.

The act does not apply to degree programs and academic
credit courses offered exclusively from outside the state
through individual and private interstate communication.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-030 Delegation and ((beard)) council
supervision. Unless otherwise indicated, the ((beard)) coun-
cil delegates authority for administering the act and these
rules to the executive director.

Actions taken pursuant to these rules by the executive
director or designee shall be subject to supervision by the
((board)) council.

Such actions shall be reported periodically to the
((board)) council for its review.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-040 Duties of executive director. In
addition to other administrative responsibilities vested in the

executive director of the ((higher-edueation-coordinating
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beard)) Washington student achievement council under the
act and this chapter, the executive director shall carry out the

following administrative responsibilities:

(1) Process authorization applications, fee payments,
bonds or security deposits, to include the denial and issuance
of authorization, signed by the executive director or designee.

(2) Cause the payment of any unsatisfied final judgment
against an authorized institution, from the resources available
through the institution's surety bond or other security deposit.

(3) Upon written notice from an authorized institution,
release the surety on the institution's bond or return the insti-
tution's security deposit, as prescribed in RCW 28B.85.070.

(4) In the event of impaired liability of the security,
notify the institution of suspension until the security liability
in the required amount, unimpaired by unsatisfied judgment
claims, shall have been furnished.

(5) To the extent that there is a payment, release the
security to the extent of the payment.

(6) Establish and maintain all records called for under
the provisions of the act and this chapter.

(7) Maintain a current inventory of degree-granting insti-
tutions authorized or exempted under this chapter, including
student complaints against such institutions.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-050 Definitions. The definitions set forth
in this section are intended to supplement the definitions in
chapter 28B.85 RCW and shall apply throughout this chapter.

(1) "Act" means the Degree-Granting Institutions Act,
chapter 28B.85 RCW.

(2) "((Be&fd)) Councﬂ" means the Washington ((kigher

)) student achievement council.

(3) "Executive director" means the executive director of
the ((beard)) council or the executive director's designee.

(4) "Accrediting association" means a national or
regional accrediting association that is recognized by the
((board)) council and the Secretary of the U.S. Department of
Education.

(5) "Degree-granting institution" means an entity that
offers educational credentials, instruction, or services prereq-
uisite to or indicative of a degree.

(6) "College" means an institution which offers two-year
and/or four-year programs culminating with associate and/or
baccalaureate degrees. In some instances, a college may also
offer first professional degree programs and/or graduate pro-
grams culminating with master's degrees.

(7) "University" means a multiunit institution with var-
ied educational roles including instruction, promotion of
scholarship, preservation and discovery of knowledge,
research and public service. Such institutions provide a wide
range of undergraduate and graduate studies, programs in
professional fields, and may also provide programs leading to
a doctorate.

(8) "Private vocational school" means a nonpublic entity
that offers postsecondary programs designed to prepare indi-
viduals with the skills and training required for employment
in a specific trade, occupation, or profession related to the
educational program.
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(9) "Seminary" means an institution which offers one or
more professional programs to candidates for the ministry,
rabbinate, or priesthood.

(10) "Degree" means any designation, appellation, let-
ters, or words including but not limited to "associate," "bach-
elor," "master," "doctor," or "fellow" which signify or imply
satisfactory completion of the requirements of an academic
program of study at the postsecondary level.

(11) "Associate degree" means a lower division under-
graduate degree that requires no fewer than 60 semester hours
or 90 quarter hours.

(12) "Bachelor's degree" or "baccalaureate degree"
means an undergraduate degree that requires no fewer than
120 semester hours or 180 quarter hours.

(13) "Master's degree" means a graduate degree that
requires no fewer than 24 semester hours or 36 quarter hours
beyond the baccalaureate degree.

(14) "Doctor's degree" or "doctorate" means a postgrad-
uate degree that requires no fewer than 60 semester hours or
90 quarter hours beyond the baccalaureate degree.

(15) "False academic credential" means a document that
signifies or implies satisfactory completion of the require-
ments of an academic program of study beyond the second-
ary level issued by a person or entity that:

(a) Is not accredited by a ((beard-recognized)) council-
recognized accrediting association or does not have the inter-
national equivalent to such accreditation; or

(b) Is not authorized by the ((beard)) council; or

(c) Has not been exempted or granted a waiver from the
requirements of authorization by the ((beard)) council.

Additionally, it can mean a credential falsely claimed to
have been earned from an institution accredited by a ((beard-
reeognized)) council-recognized accrediting association;
authorized by the ((beard)) council; or that has been
exempted or granted a waiver by the ((beard)) council.

(16) "Program of study" means any course or grouping
of courses prerequisite to or indicative of a degree.

(17) "Resident-based instruction" means a course or
series of courses or degree programs which are taught by fac-
ulty at a specific location where students physically attend
the course or program.

(18) "Distance learning" means a form of educational
instruction other than classroom instruction, to include, but
not limited to, correspondence, video-conferencing, televi-
sion, internet transmission, or other electronic communica-
tion.

(19) "Credit" means the unit by which an institution
measures its course work. The number of credit assigned to a
course is generally defined by the number of hours per week
in class and preparation and the number of weeks in a term.
One credit is usually assigned for three hours of student work
per week or its equivalent. The three hours of student work
per week is usually comprised of a combination of one hour
of lecture and two of homework or three hours of laboratory.
Semester and quarter credits are the most common systems of
measuring course work. A semester credit is generally based
on at least a fifteen week calendar or 45 hours of student
work. A quarter credit is generally based on at least a ten
week calendar or 30 hours of student work.
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(20) "Faculty" means personnel who are appointed by
the institution for purposes of teaching, research, mentoring,
advisory roles and/or other activities relating to the develop-
ment and delivery of the instructional programs of the institu-
tion.

(21) "To operate" means but is not limited to the follow-
ing:

(a) Offering courses for academic credit at any Washing-
ton location or via distance learning from a Washington loca-
tion.

(b) Granting or offering to grant degrees in Washington
for credit obtained within or outside the state.

(c) Maintaining or advertising a Washington location,
mailing address, or telecommunications number ((erinternet
server)) for any purpose or any other function of a degree-
granting institution, other than contact with the institution's
former students for any legitimate purpose related to their
having attended.

(d) Advertising, promoting, publicizing, soliciting or
recruiting for the institution or its offerings that is targeted
specifically at Washington citizens, excluding multi-institu-
tional college fairs.

(22) "Suspend" means that, due to deficiencies, the
((beard)) council interrupts for a stated time the institution's
authority to recruit and enroll new students, but it may con-
tinue serving currently enrolled students for the remainder of
the term. Authorization or exemption may be reinstated, pro-
vided the deficiencies have been resolved to the satisfaction
of the ((beard)) council.

(23) "Withdraw" means that, due to significant deficien-
cies or failure to meet the criteria of authorization or exemp-
tion, the ((beard)) council has withdrawn the authorization or
exemption granted to an institution. Upon withdrawal, the
institution must cease all degree-granting operations immedi-
ately.

(24) "Accredited institution" means an institution that
has been accredited by an accrediting association recognized
by the ((beard)) council and the Secretary of the U.S. Depart-
ment of Education.

(25) "Additional program" means a degree program that:

(a) Differs in title and curriculum from any currently
authorized program; or

(b) Is comprised of a curriculum that is twenty-five per-
cent or more different in content than any currently autho-
rized program.

(26) "Additional site" means a site at which the institu-
tion will provide both administrative services as well as edu-
cational instruction.

(27) State authorization reciprocity agreement (SARA)
means an agreement among member states, districts and ter-
ritories that establishes comparable standards for interstate
offering of postsecondary distance education courses and
programs. SARA is overseen by a national council and is

administered by four regional education compacts.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-060 Exemption criteria. No exemption
from the requirements for degree authorization is considered

Proposed
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to be permanent. The exemption granted is dependent upon
the institution's maintenance of the conditions under which
the exemption was granted.

The provisions of this chapter do not apply to:

(1) Honorary credentials clearly designated as such on
the front side of the diploma or certificate and awarded by
institutions offering other educational credentials in compli-
ance with state law.

(2) Any public college, public university, public commu-
nity college, or public technical college or institute operating
as part of the public higher education system of this state.

(3) Institutions that have received institutional accredita-
tion from an association recognized by the ((beard)) council
and the Secretary of the U.S. Department of Education, Pro-
vided:

(a) The institution has been continuously offering degree
program(s) in Washington for fifteen years or more; and

(b) The institution was established originally within the
state of Washington and has operated as the same organiza-
tion continuously from that date until the present. An institu-
tion is considered to have operated as the same organization
continuously if it has no significant alteration of primary
location, ownership, or incorporation and no closure involv-
ing cessation of substantially all organized instructional and
administrative activity; and

(c) The institution has been accredited as a degree-grant-
ing institution for ten years or more by an accrediting associ-
ation recognized by the ((beard)) council and the Secretary of
the U.S. Department of Education, and maintains such
accreditation status; and

(d) The institution maintains eligibility to participate in
Title IV financial aid programs.

(4) A branch campus, extension center, or off-campus
facility operating within the state of Washington, which is
affiliated with an institution domiciled outside this state, Pro-
vided:

(a) It has continuously offered degree programs in Wash-
ington for fifteen years or more; and

(b) It has held separate institutional accreditation as a
free-standing institution for ten years or more by an accredit-
ing association recognized by the ((beard)) council and the
Secretary of the U.S. Department of Education, and main-
tains such accreditation status; and

(c) It maintains eligibility to participate in Title I'V finan-
cial aid programs.

(5) Institutions offering instruction on a federal enclave
solely to federal employees and their dependents. If the insti-
tution offers or advertises instruction for other persons, the
institution shall be subject to authorization.

(6) Institutions recognized by the Washington state leg-
islature as an accredited Washington degree-granting institu-
tion, provided the institution maintains all conditions speci-
fied in the legislation as part of the recognition.

(7) Tribally controlled Native American colleges.

(8) Institutions which offer program(s) of study whose
sole stated objective is training in the religious beliefs of the
controlling religious organization and/or preparation of stu-
dents for occupations that are primarily church-related, Pro-
vided:
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(a) The institution's mission reflects its religious nature;
and

(b) The institution's degree program(s) in title and abbre-
viation, curriculum content, and objectives reflect the strictly
religious nature of the institution; and

(c) The institution's program(s) require a prescribed pro-
gram of study, which must be successfully completed prior to
the granting of a degree; and

(d) The institution's program(s) of study are represented
in an accurate manner in institutional catalogs, web sites, and
other official published materials; and

(e) The institution does not claim or publicize accredita-
tion from an accrediting association that is not recognized by
the ((beard)) council and the Secretary of the U.S. Depart-
ment of Education.

(9) In the case of institutions which offer both religious
and secular programs, the secular programs shall be subject
to the requirements of chapter 28B.85 RCW.

(10) Institutions not otherwise exempt which offer only
workshops and seminars and institutions offering only credit-
bearing workshops or seminars lasting no longer than three
calendar days.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-063 Exemption requirements. In order
to apply for and maintain an exemption from the require-
ments for degree authorization, an institution must comply
with the following:

(1) The chief academic officer of the institution shall
contact ((beard)) council staff and arrange for a preliminary
conference to discuss the exemption criteria and procedures
pertaining to the request for exemption.

(2) Any institution granted exemption from the require-
ments for degree authorization may be subject to periodic
review by the ((beard)) council to ensure that all criteria for
the exemption continue to be met. The institution is to pro-
vide all information requested by the ((beard)) council to
assist in making this determination.

(3) The institution shall inform the ((beard)) council
immediately of any proposed changes within the institution
and/or its offerings that may affect the exemption granted.

(4) The executive director may suspend or withdraw the
exemption granted to an institution that fails to maintain the
conditions under which the exemption was granted; engages
in false advertising; or allows misleading representations to
be made on its behalf. Suspension shall allow the institution a
prescribed period of time to address the issues that may have
brought the suspension. Withdrawal shall require the institu-
tion to cease all degree-granting activities immediately.

(5) In the case of religious exemption, a religious institu-
tion shall be required to place the following statement in a
prominent position within any catalog, general bulletins, web
sites, and course schedules: "The Washington ((HigherEdu-
eation-Coerdinating Board)) student achievement council has
determined that (name of institution) qualifies for religious
exempt status from the Degree-Granting Institutions Act for
the following programs: (List). The (HEEB)) council makes
no evaluation of the administration, faculty, business prac-
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tices, financial condition or quality of the offerings by this
institution. Any person desiring information about the
requirements of the act or the applicability of those require-
ments to the institution may contact the ((HEEB)) council at
P.O. Box 43430, Olympia, WA 98504-3430."

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-065 Waiver of requirements. The exec-
utive director or the director's designee may waive or modify
the authorization requirements contained in this chapter for a
particular institution if the executive director or the director's
designee finds that such waiver or modification will not frus-
trate the purposes of this chapter; and (1) that literal applica-
tion of this chapter creates a manifestly unreasonable hard-
ship on the institution; or (2) is an institution based out-of-
state that provides distance learning courses and/or programs

to Washington state residents under a state authorization rec-

iprocity agreement entered into by the Washington student
achievement council. No waiver granted under this chapter is

permanent. The ((beard)) council will periodically review
institutions granted waivers and continue the waiver only if
the conditions under which the waiver was initially granted
remain in effect.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-070 Applicability to private vocational
schools. Degree-granting private vocational schools' pro-
grams shall be regulated pursuant to the terms of an inter-

agency agreement between the ((hrgher—edﬁe&&eﬂ—eeefdm&t-

ing-beard)) Washington student achievement council and the
work force training and education coordinating board. As

stipulated in the interagency agreement, degree programs

shall be regulated by the ((highereduecationecoordinating

beard)) Washington student achievement council and nonde-
gree programs shall be regulated by the work force training

and education coordinating board. Copies of the agreement
are available from either agency upon request.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-080 Authorization standards. These
standards form the basis for the review of an institution by the
((board)) council staff and guide the decisions of the execu-
tive director and the ((beard)) council. To receive authoriza-
tion, the institution shall meet all of the specific requirements
of this chapter.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-085 Accreditation requirements. An
institution operating in Washington shall:

(1) Be accredited by an accrediting association recog-
nized by the ((board)) council and the Secretary of the U.S.
Department of Education; or
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(2) Have applied for accreditation to an accrediting asso-
ciation recognized by the ((beard)) council and the Secretary
of the U.S. Department of Education and such application is
pending before the accrediting association; or

(3) Have been granted a temporary waiver by the
((board)) council of the requirement for accreditation based
upon submission of a plan for accreditation as outlined in the
initial authorization application; or

(4) Have been granted an exemption by the ((beard))
council of the requirement for accreditation based upon the
following condition: The school has filed, and kept current

with appropriate amendments, at the ((higheredueation-eoor-

dinating-beard)) Washington student achievement council an
affidavit by each president of two separate accredited col-

leges or universities accredited by an accrediting association
recognized by the ((beard)) council and the Secretary of the
U.S. Department of Education stating that the majority of
course credits offered by the unaccredited institution are gen-
erally acceptable or transferable to the accredited college or
university which each president represents.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-100 Academic requirements. (1) Educa-
tional programs. Each program shall require the completion
of a prescribed program of study leading to the attainment of
competence in an interdisciplinary area or specific field of
study. Programs shall generally meet the guidelines or stan-
dards of an accrediting association recognized by the
((board)) council and the Secretary of the U.S. Department of
Education that accredits similar programs of study.

(a) Associate degrees:

(1) An associate degree shall require at least ninety quar-
ter credits or sixty semester credits.

(A) An associate degree intended for occupational
preparation shall require, as a minimum, general education
requirements that comprise a recognizable body of instruc-
tion in three program-related areas:

(I) Communications;

(IT) Computation; and

(IIT) Human relations.

(B) The general education requirements of all other asso-
ciate degrees shall be consistent with the current guidelines
of the Washington inter-college relations commission.

(i1) The following associate degree designations shall be
acceptable:

(A) The associate of arts (A.A.), and associate of science
(A.S.) for programs which emphasize the liberal arts and sci-
ences. These programs generally satisfy the general educa-
tion requirements for a baccalaureate degree and are transfer
oriented.

(B) The associate in applied technology (A.A.T.), asso-
ciate in applied science (A.A.S.), associate of occupational
science (A.O.S.) and other such applied or technology-
related degree designations for programs which emphasize
preparation for occupations at the technical level. These pro-
grams generally do not satisfy the general education require-
ments for a baccalaureate degree and are not transfer-ori-
ented.
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(b) Baccalaureate degrees: A baccalaureate degree shall
require at least one hundred eighty quarter credits or one hun-
dred twenty semester credits. The degree shall require a dis-
tinct major and, as a minimum, twenty-five percent of the
program shall be in general education curricula.

(c) Master's degrees:

(i) A master's degree program shall require at least thirty-
six quarter credits or twenty-four semester credits, specializa-
tion in an academic or professional area, and a demonstration
of mastery.

(i1) The following master's degree designations shall be
acceptable:

(A) The master of arts (M.A.) and master of science
(M.S.) for programs which advance study and exploration in
the discipline. The majority of credit for M.A. and M.S.
degrees shall be at the graduate level in the major field.

(B) The master of business administration (M.B.A.),
master of fine arts (M.F.A.), master of education (M.Ed.),
etc. for programs which emphasize professional preparation.

(d) Doctoral degrees:

(i) Doctoral degree programs shall provide a broad range
of advanced course offerings, faculty in ancillary and sup-
porting fields, access to adequate laboratory and research
facilities, and a wide range of current reference materials in
the subject field. A doctoral degree shall require at least three
full academic years of specialized postbaccalaureate study.
To obtain a doctoral degree a student shall be required to
demonstrate, through comprehensive examination, the ability
to perform research at the level of the professional scholar or
perform the work of a professional that involves the highest
levels of knowledge and expertise.

(i1) The following doctoral degree designations shall be
acceptable:

(A) The doctor of philosophy (Ph.D.) degree for pro-
grams which are oriented toward original research and
require a dissertation.

(B) A professional doctoral degree (J.D., Ed.D., etc.) for
programs which emphasize technical knowledge and profes-
sional competence and require either a research thesis or a
project involving the solution of a substantial problem of pro-
fessional interest.

(e) Distance learning program(s) of study must be com-
parable in content, faculty, and resources to those offered in
residence, and include regular student-faculty interaction by
computer, telephone, mail, or face-to-face meetings.

(f) Noncollegiate learning.

(1) Undergraduate credit for noncollegiate learning may
be awarded when validated through a portfolio or similar pro-
cedure. The institution shall maintain copies of examinations,
portfolios, and evaluations used in this process. Noncolle-
giate learning credit shall constitute no more than twenty-five
percent of an undergraduate degree program.

(i1) Credit awarded for noncollegiate learning at the
graduate level must be consistent with the minimum stan-
dards as published by the ((sehoel's)) institution's accrediting
association.

(2) Faculty.

(a) Faculty shall be professionally prepared and gradu-
ates of accredited institutions and, as a group, the institutions
from which they earned their degrees shall be diverse.
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(b) Faculty shall be sufficient in number and kind and in
the proportion of full-time and part-time positions to sustain
rigorous courses, programs, and services.

(¢) Faculty teaching academic courses at the undergrad-
uate degree level shall have a master's degree in the assigned
or related program area from an accredited institution. Fac-
ulty assigned to teach in vocational-technical subjects shall
have educational credentials and experience compatible with
their teaching assignment. Faculty assigned to teach general
education courses within any undergraduate program shall
have a master's degree in a related area from an accredited
institution.

(d) Faculty teaching at the master's degree level in pro-
grams which emphasize advanced study and exploration in a
discipline shall have an earned doctorate in a related field
from an accredited institution and experience in directing
independent study and research. Faculty teaching in master's
programs which emphasize professional preparation shall
have, as a minimum, a master's degree from an accredited
institution and documented achievement in a related field.

(e) Faculty teaching at the doctoral level shall have an
earned doctorate in a related field from an accredited institu-
tion and experience in teaching and directing independent
study and research.

(3) Admissions. Admission requirements shall be based
on the institution's objectives and consistently applied to each
program of study. Through preenrollment assessments, test-
ing and advising, the institution shall determine the readiness
and ability of each student to succeed in his/her degree pro-
gram. Institutions shall use only those tests reviewed and
approved by the U.S. Department of Education.

High school graduation or the equivalent shall be
required for undergraduate admission. A baccalaureate
degree or the equivalent shall be required for admission into
graduate programs. Special undergraduate admission may be
granted, based on the applicant's general educational devel-
opment.

(4) Enrollment contract. If an enrollment contract is uti-
lized, the institution shall discuss all terms and provisions of
the contract with the student prior to the student's execution
of the contract. The contract shall contain an acknowledg-
ment section directly above the student's signature blank for
the student to acknowledge that the institution discussed all
terms and provisions of the contract with the student and that
the student understands all financial obligations and respon-
sibilities.

(5) Evaluation. The institution shall provide evidence
that it has procedures for continuing evaluation and improve-
ment of educational programs, quality of instruction, and
overall operations of the institution.

(a) Student, alumni, and employer evaluations of the
effectiveness of the curricula shall be considered in these
evaluations.

(b) The institution's chief academic officer or designee
shall periodically evaluate all areas of the institution to deter-
mine their effectiveness in fulfilling institutional objectives
and meeting the standards set forth in these regulations or
implied in the statute. The results of those evaluations shall
be submitted to ((beard)) council staff upon request.
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AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-110 Student services and instructional
resources requirements. (1) Student services. The institu-
tion shall provide adequate services for students in addition
to formal instruction. These services shall normally include
admissions, advising and guidance, financial assistance, stu-
dent records, and disability accommodation.

(a) Advising and guidance services shall be readily avail-
able to students to assist them in program planning, course
selection, and other academic activities.

(b) Financial aid administration and distribution, if pro-
vided, shall be performed according to institutional, state, and
federal policies.

(c) Student records shall be maintained in accordance
with the guidelines established by the U.S. Department of
Education.

(d) Students with disabilities shall have access to, and
reasonable accommodations in, all programs for which they
are qualified consistent with the provisions of the Americans
with Disabilities Act.

(e) Placement services and employment opportunities, if
provided, shall be accurately described.

(2) Facilities for site-based instruction.

(a) The institution shall have adequate space, facilities
and equipment, instructional materials, and staff to support
quality education and services.

(b) The institution shall comply with all applicable ordi-
nances, laws, codes, and regulations concerning the safety,
health, and access of all persons on its premises.

(3) Disability accommodations. The institution shall pro-
vide reasonable accommodations for students and employees
with disabilities. The institution shall inform students and
employees of local, state, and federal laws regarding discrim-
ination against people with disabilities.

(4) Library. The institution shall provide adequate and
accessible library resources and facilities to support the edu-
cational needs of students and faculty. If the institution, edu-
cational site, or academic center does not maintain its own
library on site, it must demonstrate that it can provide suffi-
cient library resources to meet the needs of the program(s)
through a written agreement with another institution or orga-
nization, or through other mechanisms.

(5) Financial resources.

(a) The institution shall have adequate financial
resources necessary to sustain its purpose and commitment to
students.

(b) In the case of an institution seeking initial authoriza-
tion, it shall have sufficient financial resources to sustain
itself for one full academic year without the assistance of rev-
enue from tuition and fees.

(6) Financial records.

(a) The institution shall maintain financial records in
conformity to generally accepted accounting principles.

(b) The institution shall be audited annually by an inde-
pendent certified public accountant according to generally
accepted auditing standards.

(c) Such records shall be made available to the ((beard))
council upon request.
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(7) Recruitment and publications. All publications relat-
ing to the institution, including advertisements, catalogs, and
other communications shall be accurate and not misleading.
Any catalog and/or web site that is made available to students
describing the educational services offered shall include the
statement of authorization as provided by the ((beard)) coun-
cil upon the granting of authorization.

Authorized institutions shall not advertise or publicize
that they are approved, recommended, accredited, or other-
wise endorsed by the ((beard)) council. Such institutions may
only state that they are authorized by the ((board)) council.

(8) Transcripts and academic credentials. The institution
shall provide accurate and appropriate transcripts of credit for
enrolled students and diplomas for graduates.

(a) For each student, the institution shall maintain and
make available a transcript that specifies the name of the
institution, the name of the student, all courses completed,
and an explanation of the institution's evaluation system.
Each course entry shall include a title, the number of credits
awarded, and a grade or written evaluation. The transcript
shall distinguish credits awarded by transfer, for prior learn-
ing experience, and credit by examination.

(b) The institution shall not be required to make copies
of transcripts available unless all tuition and fees and other
expenses owed by the student to the institution have been
paid.

(c) In addition to transcripts, the institution shall main-
tain records to document the performance and progress of
each student, including, but not limited to: Financial transac-
tions, admissions records, and records of interruption for
unsatisfactory progress or conduct. Transcripts shall be kept
permanently after a student has discontinued enrollment. All
other records and accounts shall be kept for a minimum of six
years after a student has discontinued enrollment.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-120 Catalog requirements. (1) An insti-
tution granted authorization shall publish a catalog supple-
mented as necessary by other published materials, providing
sufficient information for students to obtain an adequate
understanding of the institution, its programs, policies and
procedures. Institutional catalogs shall be published at least
once every two years and be provided to students at the time
of their enrollment. Electronic catalogs must be archived and
students must have access to the archived information.

(2) An institution granted authorization shall print a
statement in a prominent position in the catalog and on its
web site that reads: "(Name of institution) is authorized by
the Washington ((higher-eduecation—ecoordinatingbeard
HEEB))) student achievement council (the council) and
meets the requirements and minimum educational standards
established for degree-granting institutions under the Degree-
Granting Institutions Act. This authorization is subject to
periodic review and authorizes (name of institution) to offer
specific degree programs. The (HEEB)) council may be con-
tacted for a list of currently authorized programs. Authoriza-
tion by the ((HE€EB)) council does not carry with it an
endorsement by the ((beard)) council of the institution or its
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programs. Any person desiring information about the
requirements of the act or the applicability of those require-
ments to the institution may contact the ((HEEB)) council at
P.O. Box 43430, Olympia, WA 98504-3430."

(3) The catalog shall include elements as required by the
((beard)) council in application materials such that a prospec-
tive student may become reasonably informed about the insti-
tution, its offerings, policies and procedures.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-140 Security requirements. The institu-
tion is required to have on file with the ((beard)) council an
original surety bond or other security acceptable to the
((beard)) council in lieu of the bond.

(1) For institutions seeking initial authorization, the
surety bond or security amount for the initial period of autho-
rization shall be twenty-five thousand dollars.

(2) For institutions seeking renewal authorization, the
surety bond or security amount shall be ten percent of the pre-
ceding fiscal year's total tuition and fee revenue received for
educational services in Washington, but not less than twenty-
five thousand dollars nor more than two hundred fifty thou-
sand dollars. For private vocational schools that offer nonde-
gree programs as well as degree programs, the amount
required shall be based only on the degree program portion of
its revenue from tuition and fees.

(3) Release of surety bonds and other securities shall be
made in compliance with chapter 28B.85 RCW.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-160 Discontinuance or closure require-
ments. (1) In the event an institution chooses to discontinue a
program and/or site currently available to Washington resi-
dents, but maintain other operations, it shall notify the
((beard)) council well in advance of any such proposed action
and provide information to the ((beard)) council pertaining to
accommodations to be made for any currently enrolled stu-
dents to ensure they are provided the opportunity to complete
their studies.

(2) In the event an institution proposes to discontinue all
its operation, the chief administrative officer of the institution
shall:

(a) Notify the executive director immediately by certi-
fied mail; and

(b) Furnish enrolled students with a written notice
explaining the reasons for closure and what procedures they
are to follow to secure refunds and their official records, and
what arrangements have been made for providing continuing
instruction at other institutions; and

(c) The institution shall make all reasonable efforts to
ensure that current students are provided with alternative
opportunities to complete their studies; and

(d) Provide for the permanent maintenance of official
records in a manner acceptable to the executive director.

In the event it appears to the executive director that the
official records of an institution discontinuing its operation
are in danger of being destroyed, secreted, mislaid, or other-
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wise made unavailable to the students and the ((beard)) coun-
cil, the executive director may seek a court order to take pos-
session of the records and provide for their permanent main-
tenance.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-170 Application requirements. (1) Ini-
tial application.

(a) Institutions seeking initial standard authorization
shall contact the ((beard)) council staff to arrange for a pre-
liminary conference to discuss the authorization criteria,
application procedures and the review process.

(b) An institution shall submit a fully completed applica-
tion packet using forms provided by ((beard)) council staff.
The application packet will not be considered complete until
all required elements have been received by the ((beard))
council.

(c) For standard authorization, an initial application fee
in the amount of five thousand dollars is to be submitted
along with the application packet. The check is to be made
payable to the Washington ((state-treasurer)) student achieve-
ment council.

(d) For field placement authorization, an initial applica-
tion fee in the amount of two thousand dollars is to be submit-
ted along with the application packet. The check is to be
made payable to the Washington ((state-treasurer)) student
achievement council.

(2) Renewal application.

(a) Authorized institutions must submit an application
for renewal of authorization on a biennial basis when
requested by ((beard)) council staff.

(b) No later than the due date provided by the ((board))
council, an institution seeking renewal must submit a fully
completed renewal application packet using the forms pro-
vided by ((beard)) council staff. Failure to provide all
requested materials by the due date may result in temporary
suspension of the institution's authorization.

(c) For standard authorization, a renewal application fee
in the amount of two thousand five hundred dollars is to be
submitted along with the application packet. The check is to
be made payable to the Washington ((state-treastrer)) student
achievement council.

(d) For field placement authorization, a renewal applica-
tion fee in the amount of one thousand dollars is to be submit-
ted along with the application packet. The check is to be
made payable to the Washington ((state-treasurer)) student
achievement council.

(3) Additional program(s).

(a) If an institution proposes to offer additional pro-
gram(s) of study during the current authorization period, the
institution shall submit a new program application well in
advance of the proposed offering.

(b) An additional program application fee in the amount
of one thousand dollars per program is to be submitted along
with the application packet. The check is to be made payable
to the Washington student achievement council.

(c) The program(s) of study may not be offered, adver-
tised or promoted prior to the granting of authorization.
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(4) Additional site(s).

(a) If an institution proposes to offer programs at a new
site in Washington, the institution shall submit a new site
application well in advance of the proposed start of opera-
tions at that site.

(b) An additional site application fee in the amount of
five hundred dollars per site is to be submitted along with the
application packet. The check is to be made payable to the
Washington student achievement council.

(c) The site may not be utilized, advertised or promoted
prior to the granting of authorization.

(5) Change of ownership or control. A significant change
of ownership or control of an institution shall nullify any pre-
vious authorization. The chief administrator, representing the
new owner(s), shall notify the ((board)) council as soon as the
change is known. If the chief administrator asserts in a writ-
ten statement that all conditions set forth in the act and these
rules are being met or will be met before offering instruction,
the executive director may issue a temporary certificate of
authorization for a maximum of one hundred eighty days.
The new ownership shall complete an application for initial
authorization and submit the application to the ((beard))
council no later than sixty days prior to the expiration of the
temporary certificate of authorization.

AMENDATORY SECTION (Amending WSR 12-09-037,
filed 4/11/12, effective 5/12/12)

WAC 250-61-180 Application review procedures. (1)
Staff analysis. Following receipt of a fully completed appli-
cation, ((beard)) council staff shall review and analyze the
material submitted.

(2) Additional documentation and site visit. If ((beard))
council staff determines it is necessary to verify or supple-
ment the information provided in the application, the staff
may require additional written documentation and/or arrange
for a site visit. The expense for any site visits shall be paid by
the institution applying for authorization.

(3) External consultants. At the discretion of the execu-
tive director, the expertise of other higher education experts
may be used to assist in the evaluation of the documentation
submitted. The cost for the services of the evaluation
expert(s) shall be paid by the institution applying for authori-
zation. The fee for such services is five hundred dollars per
program per consultant, to be submitted by the institution
upon request by the ((beard)) council during the review pro-
cess. The check is to be made payable to the ((highereduea-
tion—~coordinating-beard)) Washington student achievement

council.

(4) Comment period. Upon completion of a preliminary
review, the ((beard)) council shall post a notification of the
request for authorization on its web site for a set period of
time. Any persons having knowledge as to why the institution
or its program(s) may not meet the requirements for degree
authorization may provide comment to the ((beard)) council
on the proposal.

(5) Staff recommendations. After the final review has
been completed, ((board)) council staff shall summarize its
findings and develop a recommendation to the executive
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director regarding the application. This recommendation will
take one of the following forms:

(a) That the institution be granted authorization, subject
to biennial reporting and maintenance of the conditions under
which authorization has been granted.

(b) That the institution be granted conditional authoriza-
tion, subject to additional conditions as established by the
((board)) council, and maintenance of the conditions under
which authorization has been granted.

(c) That the institution be denied authorization.

(6) Notification. Following the executive director's deci-
sion to authorize or deny the institution's request, a letter sig-
nifying the action shall be sent from the executive director to
the chief administrative officer of the institution.

(a) The letter of authorization will serve as official
authorization for the institution to operate in Washington for
the specific programs and locations designated in the letter.

(b) An institution denied authorization shall be provided
with an explanation as to how the institution and/or its pro-
grams failed to meet the criteria for authorization. Any insti-
tution denied standard authorization that wishes to reapply
within one year of the denial date may submit a new fully
completed initial application packet and pay a reapplication
fee of four thousand dollars. Any institution denied field
placement authorization that wishes to reapply within one
year of the denial date may submit a new fully completed ini-
tial application packet and pay a reapplication fee of one
thousand dollars. The check is to be made payable to the
Washington ((state-treasurer)) student achievement council.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-190 Complaints. A student with a com-
plaint against an authorized institution concerning loss of tui-
tion and/or fees due to unfair or deceptive business practices
by the institution shall make a reasonable effort to resolve the
complaint directly with the institution. If a mutually satisfac-
tory solution cannot be reached, the following procedure
shall be pursued:

(1) Upon receipt of a written complaint that an institution
has failed or is failing to comply with the provisions of the act
or this chapter, and documentation that the student has made
a reasonable effort to resolve the complaint directly with the
institution, the executive director shall notify the institution
by mail of the nature of the complaint and shall conduct an
investigation.

(2) If preliminary findings indicate that a violation(s)
may have occurred or are occurring, the executive director
shall attempt, through mediation and conciliation, to effect
compliance and bring about a settlement.

(3) If no agreement is reached, the executive director
shall file a formal complaint with the ((beard)) council and
notify the institution of the conduct which warrants the com-
plaint. Final resolution of the complaint shall be subject to
hearing procedures provided for in this chapter and the insti-
tution may be subject to a summary suspension of its authori-
zation, pending further proceedings for suspension, with-
drawal or other actions deemed proper after the hearing.
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(4) Any complaints must be filed within one year after
the student's last recorded date of attendance in order to be
considered by the ((beard)) council. Only the student or the
student's legal guardian may file a complaint on behalf of the
student.

(5) Complaints may also be filed with the ((beard))
council by an authorized staff member of the ((beard)) coun-
cil or by the attorney general.

AMENDATORY SECTION (Amending WSR 09-02-008,
filed 12/29/08, effective 1/29/09)

WAC 250-61-200 Suspension or withdrawal of
authorization. (1) The executive director may suspend or
withdraw an institution's authorization if it finds that:

(a) Any statement contained in the application for autho-
rization is untrue; or

(b) The institution has failed to maintain the standards
for authorization as detailed in the act and this chapter; or

(c) Advertising or representations made on behalf of, and
sanctioned by, the institution is deceptive or misleading; or

(d) The institution has violated any provision of this
chapter.

(2) The executive director may suspend the institution's
authorization for a period of time if, in the executive direc-
tor's judgment, the deficiencies can be corrected within the
given time period. Upon suspension, the institution must
immediately cease the recruitment and/or enrollment of new
students. The institution may continue serving currently
enrolled students for the remainder of the term. Authorization
may be reinstated after any deficiencies have been resolved to
the satisfaction of the ((beard)) council.

(3) Authorization shall be withdrawn only after the insti-
tution has been informed in writing of its deficiencies and
been given reasonable time to meet the required standards.
Upon withdrawal, the institution must immediately cease all
degree-granting operations. To seek reinstatement of authori-
zation, the institution must apply for initial authorization.

(4) The executive director's and ((beard's)) council's
actions are subject to due process hearing procedures of the
Washington Administrative Procedure Act.

AMENDATORY SECTION (Amending WSR 09-20-033,
filed 9/30/09, effective 10/31/09)

WAC 250-61-210 Hearing process. (1) A party subject
to the following actions may request a hearing;:

(a) A denial of exemption from the Degree-Granting
Institutions Act;

(b) A denial of authorization under the Degree-Granting
Institutions Act;

(c) A cease and desist order issued under chapter 28B.85
RCW,; or

(d) Other final action as defined in chapter 34.05 RCW,
by the executive director that adversely affects the institution
or student and which is contrary to the intent and purpose of
the Degree-Granting Institutions Act or this chapter.

(2) A party must submit a request for a hearing to the
executive director at the ((beard)) council office no later than
thirty days following receipt of the notice of final agency
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action. In the written request, the party must identify the final
action in dispute and state that a hearing is requested.

(3) Any hearing called for under the act shall be con-
ducted in accordance with the Washington Administrative
Procedure Act, chapter 34.05 RCW, as follows:

(a) The presiding officer, who shall be the executive
director or the hearing officer designated by the executive
director, shall conduct the hearing under the provisions of
chapter 34.05 RCW and shall enter an initial order under
RCW 34.05.461 (2) through (9).

(b) The ((board)) council shall review the initial order
under RCW 34.05.464 and cither enter a final order or
remand the matter for further proceedings under RCW
34.05.464(7).

(c) If the challenged agency action is upheld, the party
that initiated the hearing process shall pay the costs of the
administrative hearing within sixty days following final dis-
position of the matter.

(d) Any further review of final action must be taken in
accordance with RCW 34.05.510 et seq.

WSR 14-09-052
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 13-09—Filed April 15, 2014, 1:31 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
22-088.

Title of Rule and Other Identifying Information: The
department of ecology (ecology) proposes to repeal existing
chapter 173-322 WAC, Remedial action grants and loans,
and adopt new chapter 173-322A WAC, Remedial action
grants and loans. The new chapter would replace the repealed
chapter. The new chapter would modify the existing program
of grants and loans to local governments for investigating and
cleaning up hazardous waste sites.

Hearing Location(s): Department of Ecology, Headquar-
ters, 300 Desmond Drive S.E., Lacey, WA 98503, on May
29, 2014, at 10:00 a.m.

Ecology will hold one public hearing on this rule pro-
posal. The hearing will begin with a short presentation fol-
lowed by a question and answer (Q&A) session. Testimony
will start at the end of the Q&A session.

Webinar: Ecology is also offering the presentation, Q&A
session, and public hearing through a webinar. A webinar is
[an] online meeting forum that you can join from any com-
puter using internet access. To participate and provide com-
ments through the webinar, you also need to have a phone or
a computer with phone modem capability. For more informa-
tion about the webinar and instructions on how to join and
participate through the webinar, visit www.ecy.wa.gov/
programs/tep/regs/wac173322/1309-proposal.html.

Comments: During the public hearing, ecology will
accept comments: At the hearing location; and through the
webinar.

Date of Intended Adoption: July 30, 2014.

Submit Written Comments to: Adrienne Dorrah, Depart-
ment of Ecology, Toxics Cleanup Program, P.O. Box 47600,
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Olympia, WA 98504-7600, e-mail RAGrule@ecy.wa.gov,
fax (360) 407-7154, by June 6, 2014.

Assistance for Persons with Disabilities: Contact Adri-
enne Dorrah at (360) 407-7195, by May 16, 2014. Persons
with hearing loss, call TTY 711 for Washington relay ser-
vice. Persons with a speech disability, call 877-833-6341.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of the
proposal is to:

1. Implement changes to the Model Toxics Control Act,
chapter 70.105D RCW, passed by the Washington state leg-
islature in 2013 affecting the remedial action grant and loan
program. The legislation establishes new funding priorities
for the program and directs ecology to make several changes
to the program, including:

Enter into extended grant agreements with local
governments for projects exceeding $20 million and
occurring over multiple budget cycles. Such proj-
ects would receive priority for grant funds.

Provide integrated planning grants to local govern-
ments for studies that facilitate the cleanup and
reuse of contaminated sites.

Eliminate methamphetamine lab site assessment
and cleanup grants and derelict vessel remedial
action grants as separate types of grants.

Provide area-wide groundwater remedial action
grants without requiring local governments to be a
potentially liable person or seek reimbursement of
grant funds from such persons.

Enter into grant agreements with local governments
before they acquire or secure access to a property,
provided they include a schedule.

Provide periodic reimbursement of the costs of inde-
pendent remedial actions.

Implement cash management principles to ensure
budgeted funds are put to work.

2. Make other appropriate changes to the requirements
governing remedial action grants and loans (such as updating
funding limits and recipient match requirements).

3. Streamline existing requirements, improve rule clar-
ity, and improve consistency with other requirements in this
chapter or with other state and federal laws and rules (such as
coordinating with agency-wide efforts to streamline and stan-
dardize grant processes).

Reasons Supporting Proposal: The proposal is necessary
to:

1. Comply with changes to the Model Toxics Control
Act, chapter 70.105D RCW, passed by the Washington state
legislature in 2013, and continue to implement those changes
after June 30, 2014.

2. Encourage and expedite the cleanup and reuse of con-
taminated sites by local governments.

3. Make the rule easier to use and understand.

The proposed replacement of chapter 173-322 WAC
with chapter 173-322A WAC is necessary to streamline and
clarify the rule.

Statutory Authority for Adoption: Chapter 70.105D
RCW.

Statute Being Implemented: Chapter 70.105D RCW.
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of ecology, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Michael Feldcamp, Department of Ecology, Lacey, Wash-
ington, (360) 407-7531; Implementation: Angie Wirkkala,
Department of Ecology, Lacey, Washington, (360) 407-
7219; and Enforcement: Jim Pendowski, Department of
Ecology, Lacey, Washington, (360) 407-7177.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required under chapter 19.85
RCW because:

1. The persons impacted by the proposed rule changes
are government bodies and therefore no businesses are
impacted. RCW 19.85.030 (1)(a); and

2. The proposed rule changes relate only to internal gov-
ernmental operations that are not subject to violation by a
nongovernment party. RCW 19.85.025(3), based on RCW
34.05.310 (4)(b).

A school district fiscal impact statement is not required
under chapter 28 A.305 RCW because the rule is proposed by
the department of ecology, not the office of the superinten-
dent of public instruction.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis is not required under RCW
34.05.328 because:

1. The proposed rule changes relate only to internal gov-
ernmental operations that are not subject to violation by a
nongovernment party. RCW 34.05.328 (5)(b)(ii); and

2. The proposed rule changes only set forth the agency's
interpretation of statutory provisions, and violation of the rule
does not subject a person to a penalty or sanction. RCW
34.05.328 (5)(c)(ii) and (iii).

April 15,2014
Polly Zehm
Deputy Director

REPEALER

The following chapter of the Washington Administrative
Code is repealed:
WAC 173-322-010
WAC 173-322-020
WAC 173-322-030

Purpose and authority.
Definitions.

Relation to other legislation and
administrative rules.

WAC 173-322-040
WAC 173-322-050
WAC 173-322-060
WAC 173-322-070
WAC 173-322-080
WAC 173-322-090

Administration.

Fiscal controls.

Site hazard assessment grants.
Oversight remedial action grants.
Independent remedial action grants.

Area-wide groundwater remedial
action grants.

WAC 173-322-100 Safe drinking water action grants.
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WAC 173-322-110 Methamphetamine lab site assessment

and cleanup grants.
WAC 173-322-120 Derelict vessel remedial action grants.
WAC 173-322-130 Loans.

Chapter 173-322A WAC
REMEDIAL ACTION GRANTS AND LOANS

NEW SECTION

WAC 173-322A-010 Purpose and authority. (1) This
chapter recognizes that:

(a) The state contains thousands of hazardous waste sites
that present serious threats to human health and the environ-
ment, including the state's water resources;

(b) Many of these hazardous waste sites, such as landfills
and port facilities, are owned or operated by local govern-
ments;

(c) Many of the properties affected by these hazardous
waste sites are brownfield properties, where economic devel-
opment and other community reuse objectives are hindered
by the presence of contamination; and

(d) The cost of cleaning up these hazardous waste sites in
many cases is beyond the financial means of local govern-
ments and ratepayers.

(2) This chapter establishes requirements for a program
of grants and loans to local governments for remedial action
pursuant to RCW 70.105D.070 (4) and (8).

(3) The purpose of the remedial action grants and loans
program established by this chapter is to expedite the cleanup
and redevelopment of hazardous waste sites and to lessen the
impact of the cleanup on ratepayers and taxpayers. The reme-
dial action grants and loans shall be used to supplement local
government funding and funding from other sources to carry
out remedial actions.

NEW SECTION

WAC 173-322A-020 Relation to other laws and rules.
(1) Nothing in this chapter shall influence, affect, or modify
department programs, regulations, or enforcement of applica-
ble laws relating to hazardous waste site investigation and
cleanup.

(2) Nothing in this chapter shall modify the order or
decree the department has secured with potentially liable per-
sons or prospective purchasers for remedial action. The exe-
cution of remedial actions pursuant to the order or decree
shall in no way be contingent upon the availability of grant
funding.

(3) All grants and loans shall be subject to existing
accounting and auditing requirements of state laws and regu-
lations applicable to the issuance of grants and loans.

NEW SECTION

WAC 173-322A-100 Definitions. Unless otherwise
defined in this chapter, words and phrases used in this chapter
shall be defined according to WAC 173-340-200 and 173-
204-505.

Proposed

Washington State Register, Issue 14-09

(1) "Agreement signature date" means, for the pur-
poses of grant and loan agreements, the date the agreement
document is signed by the department.

(2) "Applicant" means a local government that applies
for a grant or loan.

(3) "Area-wide groundwater contamination'" means
groundwater contamination on multiple adjacent properties
with different ownerships consisting of hazardous substances
from multiple sources that have resulted in commingled
plumes of contaminated groundwater that are not practicable
to address separately.

(4) "Average market rate" means the average market
rate for tax-exempt general obligation municipal bonds for
the month of June preceding the agreement signature date, as
determined using rates published by Bond Buyer.

(5) "Biennium" means the twenty-four-month fiscal
period extending from July Ist of odd-numbered years to
June 30th of odd-numbered years.

(6) "Brownfield property" means previously devel-
oped and currently abandoned or underutilized real property
and adjacent surface waters and sediment where environmen-
tal, economic, or community reuse objectives are hindered by
the release or threatened release of hazardous substances that
the department has determined requires remedial action
under this chapter or that the United States Environmental
Protection Agency has determined requires remedial action
under the federal cleanup law.

(7) "Budget" means, for the purpose of grant and loan
agreements, a breakdown of eligible costs by task.

(8) "Cleanup action" means the term as defined in
WAC 173-340-200 or 173-204-505.

(9) "Construction completion" means physical con-
struction of a cleanup action component is complete.

(10) "Coordinated water system plan'" means a plan
for public water systems within a critical water supply ser-
vice area which identifies the present and future water system
concerns and sets forth a means for meeting those concerns in
the most efficient manner possible pursuant to chapter 246-
293 WAC.

(11) "Decree" or "consent decree" means a consent
decree issued under WAC 173-340-520 or the federal
cleanup law.

(12) "Department" means the department of ecology.

(13) "Department share' means the department's share
of eligible costs.

(14) "Director" means the director of the department of
ecology.

(15) "Economically disadvantaged county' means a
county whose per capita income is equal to or below the
median county per capita income, as determined on July 1st
of each odd-numbered year using the latest official American
Community Survey five-year estimates of the U.S. Depart-
ment of Commerce.

(16) "Economically disadvantaged city or town"
means a city or town whose per capita income is equal to or
below the median city or town per capita income, as deter-
mined on July Ist of each odd-numbered year using the latest
official American Community Survey five-year estimates of
the U.S. Department of Commerce.
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(17) "Eligible cost' means a project cost that is eligible
for funding under this chapter and the terms of the grant or
loan agreement.

(18) "Extended grant agreement'" means a grant
agreement entered into under RCW 70.105D.070 (4)(e)(i).

(19) "Feasibility study" means the term as defined in
chapter 173-340 or 173-204 WAC.

(20) "Federal cleanup law' means the Comprehensive
Environmental Response, Compensation, and Liability Act
of 1980, as amended by the Superfund Amendments and
Reauthorization Act of 1986, 42 U.S.C. 9601 et seq.

(21) "Grant agreement" means a binding agreement
between the local government and the department that autho-
rizes the disbursement of funds to the local government to
reimburse it for a portion of expenditures in support of a
specified scope of services.

(22) "Hazardous substances'" means any hazardous
substance as defined in WAC 173-340-200.

(23) "Hazardous waste site'" means any facility where
there has been confirmation of a release or threatened release
of a hazardous substance that requires remedial action.

(24) "Highly impacted community" means a commu-
nity that the department has determined is likely to bear a dis-
proportionate burden of public health risks from environmen-
tal pollution.

(25) "Independent remedial actions" means remedial
actions conducted without department oversight or approval
and not under an order or consent decree.

(26) "Initial investigation" means a remedial action
that consists of an investigation under WAC 173-340-310.

(27) "In-kind contributions" means property or ser-
vices that benefit a project and are contributed to the recipient
by a third party without direct monetary compensation. In-
kind contributions include interlocal costs, donated or loaned
real or personal property, volunteer services, and employee
services donated by a third party.

(28) "Innovative technology" means new technologies
that have been demonstrated to be technically feasible under
certain site conditions, but have not been widely used under
the conditions that exist at the hazardous waste site. Innova-
tive technology has limited performance and cost data avail-
able.

(29) "Interim action" means a remedial action con-
ducted under WAC 173-340-430.

(30) "Loan agreement" means a binding agreement
between the local government and the department that autho-
rizes the disbursement of funds to the local government that
must be repaid. The loan agreement includes terms such as
interest rates and repayment schedule, scope of work, perfor-
mance schedule, and project budget.

(31) "Local government" means any political subdivi-
sion of the state, including a town, city, county, special pur-
pose district, or other municipal corporation, including
brownfield renewal authority created under RCW 70.105D.-
160.

(32) "No further action determination" or "NFA
determination" means a written opinion issued by the
department under WAC 173-340-515(5) that the independent
remedial actions performed at a hazardous waste site or prop-
erty meet the substantive requirements of chapter 173-340
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WAC and that no further remedial action is required at the
hazardous waste site or property. The opinion is advisory
only and not binding on the department.

(33) "Order" means an order issued under chapter
70.105D RCW, including enforcement orders issued under
WAC 173-340-540 and agreed orders issued under WAC
173-340-530, or an order issued under the federal cleanup
law, including unilateral administrative orders (UAQO) and
administrative orders on consent (AOC).

(34) "Oversight remedial actions" means remedial
actions conducted under an order or decree.

(35) "Partial funding" means funding less than the
maximum department share allowed under this chapter.

(36) "Potentially liable person' or "PLP'" means any
person whom the department finds, based on credible evi-
dence, to be liable under RCW 70.105D.040.

(37) "Potentially responsible party" or "PRP" means
"covered persons" as defined under section 9607 (a)(1)
through (4) of the federal cleanup law (42 U.S.C. Sec.
9607(a)).

(38) "Property" means, for the purposes of independent
remedial action grants, the parcel or parcels of real property
affected by a hazardous waste site and addressed as part of
the independent remedial action.

(39) "Prospective purchaser'" means a person who is
not currently liable for remedial action at a facility and who
proposes to purchase, redevelop, or reuse the facility.

(40) "Public water system'" means a Group A water
system as defined in WAC 246-290-020.

(41) "Purveyor'" means an agency or subdivision of the
state or a municipal corporation, firm, company, mutual or
cooperative association, institution, partnership, or person or
any other entity that owns or operates a public water system,
or the authorized agent of such entities.

(42) "Recipient" means a local government that has
been approved to receive a grant or loan.

(43) "Recipient share" or "match" means the recipi-
ent's share of eligible costs.

(44) "Remedial action" means any action or expendi-
ture consistent with the purposes of chapter 70.105D RCW to
identify, eliminate, or minimize any threat posed by hazard-
ous substances to human health or the environment including
any investigative and monitoring activities with respect to
any release or threatened release of a hazardous substance
and any health assessments or health effects studies con-
ducted in order to determine the risk or potential risk to
human health.

(45) "Remedial investigation'" means the term as
defined in chapter 173-340 or 173-204 WAC.

(46) "Retroactive costs" means costs incurred before
the agreement signature date.

(47) "Safe drinking water" means water meeting
drinking water quality standards set by chapter 246-290
WAC.

(48) "Scope of work" means the tasks and deliverables
of the grant or loan agreement.

(49) "Site" means any building, structure, installation,
equipment, pipe or pipeline (including any pipe into a sewer
or publicly owned treatment works), well, pit, pond, lagoon,
impoundment, ditch, landfill, storage container, motor vehi-
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cle, rolling stock, vessel, or aircraft; or any site or area where
a hazardous substance, other than a legal consumer product in
consumer use, has been deposited, stored, disposed of, or
placed, or otherwise come to be located.

(50) "Site hazard assessment' means a remedial action
that consists of an investigation performed under WAC 173-
340-320.

(51) "Voluntary cleanup program' means the pro-
gram authorized under RCW 70.105D.030 (1)(i) and WAC
173-340-515.

NEW SECTION

WAC 173-322A-200 Funding cycle. (1) Project solic-
itation. Annually, the department will solicit project propos-
als from local governments to develop its budget and update
its ten-year financing plan for remedial action grants and
loans. Project proposals for each type of grant or loan must be
submitted on forms provided by the department and include
sufficient information to make the determinations in subsec-
tion (3) of this section. To be considered for inclusion in the
department's budget for remedial action grants and loans,
project proposals should be submitted by the dates published
by the department.

(2) Application submittal. Applications for each type of
grant or loan must be submitted on forms provided by the
department and include sufficient information to make the
determinations in subsections (3) and (4) of this section.
Completed applications should be submitted by the dates
published by the department.

(3) Project evaluation and ranking. Project proposals
and applications for each type of grant or loan will be
reviewed by the department for completeness and evaluated
to determine:

(a) Project eligibility; and

(b) Funding priority under WAC 173-322A-210.

(4) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund a project, the department will
negotiate with the applicant the scope of work and budget for
the grant and develop the agreement. The department will
consider:

(a) Funding priority under WAC 173-322A-210;

(b) Cost eligibility;

(c) Allowable funding of eligible costs; and

(d) Availability of state funds and other funding sources.

NEW SECTION

WAC 173-322A-210 Funding priorities. (1) Among
types of grants and loans. The department will fund reme-
dial action grants and loans in the following order of priority:

(a) Oversight remedial action grants and loans under an
existing extended grant agreement;

(b) Site assessment grants and other remedial action
grants and loans for previously funded projects, provided that
substantial progress has been made; and

(c) Remedial action grants and loans for new projects.

(2) For each type of grant or loan. For each type of
remedial action grant or loan, the department will further pri-
oritize projects for funding or limit funding for projects based
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on the factors specified in WAC 173-322A-300 through 173-
322A-350, as applicable.

(3) Oversight remedial action loans. The department
will fund an oversight remedial action loan from the same
fund allocation used to fund the associated oversight reme-
dial action grant. When the demand for funds exceeds the
amount allocated, the department will give the oversight
remedial action grant and loan the same priority.

NEW SECTION

WAC 173-322A-220 Fiscal controls. (1) General. The
department will establish reasonable costs for all grants and
loans, require local governments to manage projects in a cost-
effective manner, and ensure that all potentially liable per-
sons assume responsibility for remedial action.

(2) Funding discretion. The department retains the dis-
cretion to not provide a grant or loan for an eligible project or
to provide less funding for an eligible project than the maxi-
mum allowed under this chapter.

(3) Funding limits. The department may not provide
more funding for an eligible project than the maximum
allowed under this chapter for each type of grant or loan.

(4) Retroactive funding. Retroactive costs are not eligi-
ble for funding, except as provided under this chapter for
each type of grant or loan.

(5) Cash management of grants. For oversight reme-
dial action grants, the department may not:

(a) Allocate more funds for a project each biennium than
are estimated to be necessary to complete the scope of work
for that biennium. The biennial scope of work must be
approved by the department; or

(b) Allocate more funds for a project unless the local
government has demonstrated to the department that funds
awarded during the previous biennium have been substan-
tially expended or contracts have been entered into to sub-
stantially expend the funds.

(6) Consideration of insurance, contribution, and cost
recovery claims. A recipient may use proceeds from an
insurance claim or a contribution or cost recovery claim
under RCW 70.105D.080 or the federal cleanup law to meet
recipient share requirements, provided that the recipient com-
plies with the following conditions.

(a) Notice of action. Upon application or within thirty
days of taking an action to recover the claim, whichever is
later, the recipient must notify the department of the action.

(b) Notice of resolution. Upon application or within
thirty days of resolving a claim, whichever is later, the recip-
ient must:

(i) Notify the department of the resolution;

(i1) Specify the amount of proceeds received under the
resolution and the portion of the proceeds attributable to eli-
gible costs; and

(iii) Provide the department a copy of the settlement,
judgment, or other document resolving the claim.

(c) Repayment of grant funds. If the proceeds from a
claim exceed the following costs, then the department may
reduce the department share or require repayment of costs
reimbursed by the department under a grant agreement by up
to the amount of the exceedance:
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(i) The cost incurred by the recipient to pursue the claim;

(i1) The cost of remedial actions not funded by the
department at the hazardous waste site; and

(iii) If approved by the department, the cost of remedial
actions not funded by the department for an eligible project at
a hazardous waste site that is not the basis for the claim.

(d) Eligibility of payments to other recipients. Contri-
bution and cost recovery claim payments are not eligible
costs if the payments are made for remedial actions previ-
ously funded by a grant to another jurisdiction.

(7) Reimbursement request deadlines.

(a) Requests for reimbursement and adequate documen-
tation of eligible retroactive costs incurred before the applica-
tion date must be submitted to the department in the applica-
tion.

(b) Requests for reimbursement and adequate documen-
tation of eligible retroactive costs incurred between the appli-
cation date and the agreement signature date must be submit-
ted to the department within ninety days of the agreement sig-
nature date.

(¢) Requests for reimbursement and adequate documen-
tation of eligible costs incurred after the agreement signature
date must be submitted to the department within ninety days
of incurring the costs.

(d) If requests for reimbursement are not submitted by
the deadlines in (a) through (c) of this subsection, as applica-
ble, the department may deny reimbursement of the costs.

(8) Spending plans for grant or loan agreements. The
department may require grant or loan recipients to provide
and periodically update a spending plan for the grant or loan.

(9) Financial responsibility. As established by the
Model Toxics Control Act, chapter 70.105D RCW, and
implementing regulations, potentially liable persons bear
financial responsibility for remedial action costs. The reme-
dial action grant and loan programs may not be used to cir-
cumvent the responsibility of a potentially liable person.
Remedial action grants and loans shall be used to supplement
local government funding and funding from other sources to
carry out required remedial action.

(10) Puget Sound action agenda. The department may
not fund projects designed to address the restoration of Puget
Sound that are in conflict with the action agenda developed
by the Puget Sound partnership under RCW 90.71.310.

NEW SECTION

WAC 173-322A-300 Site assessment grants. (1) Pur-
pose. The purpose of site assessment grants is to provide
funding to local governments that conduct initial investiga-
tions and site hazard assessments on behalf of the depart-
ment. The department retains the authority to review and ver-
ify results and make determinations based on the initial
investigations and site hazard assessments conducted by local
governments.

(2) Project eligibility. To be eligible for a site assess-
ment grant, a project must meet all of the following require-
ments:

(a) The applicant must be a local health district or depart-
ment;
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(b) The department has agreed the applicant may con-
duct initial investigations or site hazard assessments on its
behalf; and

(¢) The scope of work for initial investigations and site
hazard assessments must conform to WAC 173-340-310 and
173-340-320 and applicable department guidelines.

(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The need for initial investigations or site hazard
assessments within the jurisdiction of the applicant, as deter-
mined by the department;

(b) The population within the jurisdiction of the appli-
cant; and

(c) The performance of the applicant under prior site
assessment grant agreements.

(4) Application process.

(a) Project solicitation. Annually, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. Project proposals must be submitted
on forms provided by the department and include sufficient
information to make the determinations in (c) of this subsec-
tion. To be considered for inclusion in the department's bud-
get for remedial action grants and loans, project proposals
should be submitted by the dates published by the depart-
ment.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(i) Project eligibility under subsection (2) of this section;
and

(1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund a project, the department will
negotiate with the applicant the scope of work and budget for
the grant and develop the agreement. The department will
consider:

(i) Funding priority under subsection (3) of this section;

(ii) Cost eligibility under subsections (5) and (6) of this
section;

(iii) Allowable funding under subsection (7) of this sec-
tion; and

(iv) Availability of state funds and other funding
sources.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for a site assessment
grant include reasonable costs for the following:

(1) Initial investigations under WAC 173-340-310;

(i1) Site hazard assessments under WAC 173-340-320;
and
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(iii) Administrative or technical support for initial inves-
tigations or site hazard assessments performed by the depart-
ment.

(b) Ineligible costs. Ineligible costs for a site assessment
grant include, but are not limited to, the following:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1) The cost of dispute resolution under the grant agree-
ment;

(iii) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(iv) Legal costs including, but not limited to, the cost of
seeking legal advice, pursuing cost recovery, contribution, or
insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, defending actions taken against the recipient, penalties
incurred by the recipient, and any attorney fees incurred by
the recipient;

(v) The cost of testing buildings and other structures for
drug use residuals;

(vi) The cost of testing buildings and other structures for
lead paint or asbestos that is not required as a remedial action
under chapter 70.105D RCW or the federal cleanup law; and

(vii) In-kind contributions.

(6) Retroactive cost eligibility. Retroactive costs are
eligible for funding if the costs are incurred between the start
of the biennium and the agreement signature date and are eli-
gible under subsection (5) of this section.

(7) Funding of eligible costs.

(a) Department share. The department may fund up to
one hundred percent of the eligible costs.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

NEW SECTION

WAC 173-322A-310 Integrated planning grants. (1)
Purpose. The purpose of integrated planning grants is to pro-
vide funding to local governments to conduct assessments of
brownfield properties and develop integrated projects plans
for their cleanup and adaptive reuse. The grants are intended
to encourage and expedite the cleanup of brownfield proper-
ties and to lessen the impact of the cleanup cost on ratepayers
and taxpayers.

(2) Project eligibility. For the purposes of this grant, a
project consists of integrated planning for a single hazardous
waste site or for an area affected by multiple hazardous waste
sites. A project may extend over more than one biennium. To
be eligible for a grant, the project must meet the following
requirements:

(a) The applicant must be a local government;

(b) The hazardous waste site must be located within the
jurisdiction of the applicant;

(c) The applicant must have the necessary access to com-
plete the project or obtain such access in accordance with the
schedule in the grant agreement; and

(d) The applicant must not be required to conduct the
actions under an order or decree.
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(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste site to
human health and the environment;

(b) The land reuse potential of the hazardous waste site;

(c) Whether the hazardous waste site is located within a
highly impacted community;

(d) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements;

(e) The ability of the grant to expedite the cleanup of the
hazardous waste site;

(f) The ability of the grant to leverage other public or pri-
vate funding for the cleanup and reuse of the hazardous waste
site;

(g) The distribution of grants throughout the state and to
various types and sizes of local governments; and

(h) Other factors as determined and published by the
department.

(4) Application process.

(a) Project solicitation. Annually, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. Project proposals must be submitted
on forms provided by the department and include sufficient
information to make the determinations in (c) of this subsec-
tion. To be considered for inclusion in the department's bud-
get for remedial action grants and loans, project proposals
should be submitted by the dates published by the depart-
ment.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(1) Project eligibility under subsection (2) of this section;
and

(1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund a project, the department will
negotiate with the applicant the scope of work and budget for
the grant and develop the agreement. The department will
consider:

(1) Funding priority under subsection (3) of this section;

(i1) Cost eligibility under subsections (5) and (6) of this
section;

(iii) Allowable funding under subsections (7) and (8) of
this section; and

(iv) Availability of state funds and other funding
sources.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.
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(a) Eligible costs. Eligible costs for an integrated plan-
ning grant include, but are not limited to, reasonable costs for
the following:

(1) Environmental site assessments;

(i1) Remedial investigations;

(iii) Health assessments;

(iv) Feasibility studies;

(v) Site planning;

(vi) Community involvement;

(vii) Land use and regulatory analyses;

(viii) Building and infrastructure assessments;

(ix) Economic and fiscal analyses; and

(x) Any environmental analyses under chapter 43.21C
RCW.

(b) Ineligible costs. Ineligible costs for an integrated
planning grant include, but are not limited to, the following:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1) The cost of dispute resolution under the grant agree-
ment;

(iii) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(iv) Legal costs including, but not limited to, the cost of
seeking client advice, pursuing cost recovery, contribution,
or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, defending actions
taken against the recipient, and any attorney fees incurred by
the recipient; and

(v) In-kind contributions.

(6) Retroactive cost eligibility. Retroactive costs are
eligible for reimbursement if the costs are incurred during the
period of a prior grant agreement, the costs are eligible under
subsection (5) of this section, and the costs have not been
reimbursed by the department.

(7) Limit on eligible costs for a project.

(a) For a project consisting of a study of a single hazard-
ous waste site, the eligible costs for the project may not
exceed two hundred thousand dollars.

(b) For a project consisting of a study area involving
more than one hazardous waste site, the eligible costs for the
project may not exceed three hundred thousand dollars.

(c) A hazardous waste site may not be included in more
than one project.

(8) Funding of eligible costs.

(a) Department share. The department may fund up to
one hundred percent of the eligible costs.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

(9) Administration of multiple grants. The department
may provide integrated planning grants to a local government
for more than one project under a single grant agreement.

NEW SECTION

WAC 173-322A-320 Oversight remedial action
grants. (1) Purpose. The purpose of oversight remedial
action grants is to provide funding to local governments that
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investigate and clean up hazardous waste sites under an order
or decree. The grants are intended to encourage and expedite
remedial action and to lessen the impact of the cost of such
action on ratepayers and taxpayers.

(2) Project eligibility. For the purposes of this grant, a
project consists of remedial actions conducted under an order
or decree at a single hazardous waste site. A project may
extend over more than one biennium. To be eligible for a
grant, a project must meet all of the following requirements:

(a) The applicant must be a local government;

(b) The applicant must be a potentially liable person,
potentially responsible party, or prospective purchaser at the
hazardous waste site;

(¢) The applicant must meet one of the following criteria:

(1) The applicant is required by the department to con-
duct remedial action under an order or decree issued under
chapter 70.105D RCW;

(i1) The applicant is required by the U.S. Environmental
Protection Agency to conduct remedial action under an order
or decree issued under the federal cleanup law and the order
or decree has been signed or acknowledged in writing by the
department as a sufficient basis for remedial action grant
funding; or

(iii) The applicant has signed an order or decree issued
under chapter 70.105D RCW requiring a potentially liable
person or prospective purchaser other than the applicant to
conduct remedial action at a hazardous waste site and the
applicant has entered into an agreement with the other person
to reimburse the person for a portion of the remedial action
costs incurred under the order or decree; and

(d) The project must be included in the department's ten-
year financing plan required under RCW 70.105D.030(5).

(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste site to
human health and the environment;

(b) The land reuse potential of the hazardous waste site;

(c) Whether the hazardous waste site is located within a
highly impacted community;

(d) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements;

(e) The ability of the grant to expedite the cleanup of the
hazardous waste site;

(f) The ability of the grant to leverage other public or pri-
vate funding for the cleanup and reuse of the hazardous waste
site;

(g) The distribution of grants throughout the state and to
various types and sizes of local governments; and

(h) Other factors as determined and published by the
department.

(4) Application process.

(a) Project solicitation. Annually, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. Project proposals must be submitted
on forms provided by the department and include sufficient
information to make the determinations in (c) of this subsec-
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tion. To be considered for inclusion in the department's bud-
get for remedial action grants and loans, project proposals
should be submitted by the dates published by the depart-
ment.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(1) Project eligibility under subsection (2) of this section;
and

(i1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund a project, the department will
negotiate with the applicant the scope of work and budget for
the grant and develop the agreement. The department will
consider:

(1) Funding priority under subsection (3) of this section;

(ii) Cost eligibility under subsections (5) and (6) of this
section;

(iii) Allowable funding under subsections (7) and (8) of
this section; and

(iv) Availability of state funds and other funding
sources.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for an oversight reme-
dial action grant include, but are not limited to, reasonable
costs for the following:

(1) Emergency or interim actions;

(i1) Remedial investigations;

(iii) Feasibility studies and selection of the remedy;

(iv) Engineering design and construction of the selected
remedy; and

(v) Operation and maintenance or monitoring of a
cleanup action component for up to one year after construc-
tion completion of the component.

(b) Ineligible costs. Ineligible costs for an oversight
remedial action grant include, but are not limited to, the fol-
lowing:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1) The cost of dispute resolution under the order or
decree or the grant agreement;

(iii) The costs incurred under an order or decree by a
potentially liable person, potentially responsible party, or
prospective purchaser other than the recipient, except as pro-
vided under subsection (2)(c)(iii) of this section;

(iv) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(v) The remedial action costs of the department or the
U.S. Environmental Protection Agency reasonably attribut-
able to the administration of an order or decree for remedial
action at the hazardous waste site, including reviews of reim-
bursement requests;
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(vi) Natural resource damage assessment and restoration
costs and liability for natural resource damages under chapter
70.105D RCW or the federal cleanup law;

(vii) Site development and mitigation costs not required
as part of a remedial action;

(viii) Legal costs including, but not limited to, the cost of
seeking client advice, pursuing cost recovery, contribution,
or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, defending actions
taken against the recipient, and any attorney fees incurred by
the recipient; and

(ix) In-kind contributions.

(6) Retroactive cost eligibility. The following retroac-
tive costs are eligible for reimbursement if they are also eligi-
ble under subsection (5) of this section:

(a) Costs incurred under the order or decree between the
effective date of the order or decree and the agreement signa-
ture date;

(b) Costs incurred under the order or decree during the
period of a prior grant agreement that have not been reim-
bursed by the department;

(c) Costs incurred negotiating the order or decree, pro-
vided that the costs were incurred within ninety days before
the effective date of the order or decree; and

(d) Costs incurred before the effective date of the order
or decree conducting independent remedial actions, provided
that the actions are:

(1) Conducted within five years before the effective date
of the order or decree;

(i1) Consistent with the remedial actions required under
the order or decree;

(iii) Compliant with the substantive requirements of
chapter 173-340 WAC; and

(iv) Incorporated as part of the order or decree.

(7) Funding of eligible costs.

(a) Department share. The department may fund up to
fifty percent of the eligible costs. Except for extended grant
agreements, the department may fund a higher percentage of
the eligible costs as follows.

(1) The department may fund up to an additional twenty-
five percent of the eligible costs if the applicant is:

(A) An economically disadvantaged county, city, or
town; or

(B) A special purpose district with a hazardous waste site
located within an economically disadvantaged county, city,
or town.

(i1) The department may fund up to an additional fifteen
percent of the eligible costs if the applicant uses innovative
technology.

(iii) The department may fund up to a total of ninety per-
cent of the eligible costs if the eligible costs for the project are
less than five million dollars and the director or designee
determines the additional funding would:

(A) Prevent or mitigate unfair economic hardship
imposed by cleanup liability;

(B) Create new substantial economic development, pub-
lic recreational opportunities, or habitat restoration opportu-
nities that would not otherwise occur; or
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(C) Create an opportunity for acquisition and redevelop-
ment of brownfield property under RCW 70.105D.040(5)
that would not otherwise occur.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

(8) Cash management of grants.

(a) The department may not allocate more funds for a
project each biennium than are estimated to be necessary to
complete the scope of work for that biennium. The biennial
scope of work must be approved by the department.

(b) The department may not allocate more funds for a
project unless the local government has demonstrated to the
department that funds awarded during the previous biennium
have been substantially expended or contracts have been
entered into to substantially expend the funds.

(9) Administration of multiple grants. Except for
extended grant agreements, the department may provide
oversight remedial action grants to a local government for
more than one project under a single grant agreement.

(10) Extended grant agreements.

(a) Project eligibility. The department may provide an
oversight remedial action grant to a local government for a
hazardous waste site under an extended grant agreement if, in
addition to meeting the eligibility requirements in subsection
(2) of this section, the project extends over multiple biennia
and the eligible costs for the project exceed twenty million
dollars.

(b) Agreement duration. The initial duration of an
extended grant agreement may not exceed ten years. The
department may extend the duration of the agreement upon
finding substantial progress has been made on remedial
actions at the site.

(c) Department share. Under an extended grant agree-
ment, the department may not fund more than fifty percent of
the eligible costs.

NEW SECTION

WAC 173-322A-325 Oversight remedial action
loans. (1) Purpose. The purpose of oversight remedial action
loans is to supplement local government funding and funding
from other sources to meet the recipient share requirements
for oversight remedial action grants under WAC 173-322A-
320. The loans are intended to encourage and expedite the
cleanup of hazardous waste sites and to lessen the impact of
the cleanup cost on ratepayers and taxpayers.

(2) Types of loans. There are two different types of
oversight remedial action loans, a standard loan and an
extraordinary financial hardship loan. The two types of loans
have different project eligibility requirements and different
terms and conditions for repayment based upon the appli-
cant's ability to repay the loan.

(a) Standard loan. A standard loan is a loan that
includes the terms and conditions for repayment.

(b) Extraordinary financial hardship loan. An
extraordinary financial hardship loan is a loan that includes
deferred terms and conditions for repayment. Deferred terms
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and conditions may not be indefinite. Any such loan must be
approved by the director or designee.

(3) Project eligibility. For the purposes of this loan, a
project consists of remedial actions conducted under an order
or decree at a single hazardous waste site. A project may
extend over more than one biennium. To be eligible for a
loan, a project must meet all of the following requirements:

(a) The applicant must have an oversight remedial action
grant for the project under WAC 173-322A-320; and

(b) The applicant must demonstrate the following to the
department's satisfaction. The department may require an
independent third-party financial review to make the demon-
stration:

(1) For a standard loan, the applicant's financial need for
the loan and ability to repay the loan; or

(i) For an extraordinary financial hardship loan, the
applicant's financial need for the loan, inability to repay the
loan under present circumstances, and ability to repay the
loan in the future.

(4) Funding priority. The department will assign an
oversight remedial action loan the same priority as the asso-
ciated oversight remedial action grant.

(5) Application process.

(a) Project solicitation. Annually, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. Project proposals must be submitted
on forms provided by the department and include sufficient
information to make the determinations in (c) of this subsec-
tion. To be considered for inclusion in the department's bud-
get for remedial action grants and loans, project proposals
should be submitted by the dates published by the depart-
ment.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(1) Project eligibility under subsection (3) of this section.
If the department determines the applicant meets the eligibil-
ity requirements for an extraordinary financial hardship loan,
then the department may, upon the approval by the director,
provide such a loan to the applicant instead of a standard
loan; and

(i1) Funding priority under subsection (4) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund a project, the department will
negotiate with the applicant the scope of work and budget for
the loan and develop the agreement. The department will
consider:

(1) Funding priority under subsection (4) of this section;

(i1) Cost eligibility under subsections (6) and (7) of this
section;

(iii) Allowable funding under subsection (8) of this sec-
tion; and
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(iv) Availability of state funds and other funding
sources.

(6) Cost eligibility. The eligible costs for oversight
remedial action loans shall be the same as the eligible costs
for oversight remedial action grants under WAC 173-322A-
320(5).

(7) Retroactive cost eligibility. The eligibility of retro-
active costs for oversight remedial action loans shall be the
same as the eligibility of retroactive costs for the oversight
remedial action grants under WAC 173-322A-320(6).

(8) Funding by department. The department may pro-
vide the recipient of an oversight remedial action loan for up
to one hundred percent of the recipient share under WAC
173-322A-320 (7)(b). The loan shall be used by the recipient
to supplement local government funding and funding from
other sources to meet the recipient share requirement.

(9) Repayment by recipient. The terms and conditions
for repayment of a loan shall be specified in the loan agree-
ment.

(a) Standard loans. For a standard loan, the following
terms and conditions shall apply. Additional terms and condi-
tions may be specified in the loan agreement.

(i) Repayment periods and interest rates.

(A) If the repayment period is less than or equal to five
years, the interest rate shall be thirty percent of the average
market rate.

(B) If the repayment period is more than five years and
less than or equal to twenty years, the interest rate shall be
sixty percent of the average market rate.

(ii) Interest accrual. Interest shall accrue on each dis-
bursement as it is paid to the recipient.

(b) Extraordinary financial hardship loans. For an
extraordinary financial hardship loan, the repayment terms
and conditions specified in (a) of this subsection may be
adjusted or deferred. Deferred terms and conditions are
dependent on periodic review of the recipient's ability to pay.
Terms and conditions may not be deferred indefinitely.

NEW SECTION

WAC 173-322A-330 Independent remedial action
grants. (1) Purpose. The purpose of independent remedial
action grants is to provide funding to local governments that
investigate and clean up hazardous waste sites independently
under the voluntary cleanup program. The grants are intended
to encourage and expedite independent remedial action and
to lessen the impact of the cost of such action on ratepayers
and taxpayers.

(2) Types of grants. The department may provide the
following types of independent remedial action grants:

(a) Post-cleanup reimbursement grant. Under this
grant, the department may reimburse the recipient after the
department has issued a no further action determination for
the hazardous waste site or property under the voluntary
cleanup program.

(b) Periodic reimbursement grant. Under this grant,
the department may reimburse the recipient periodically
during the investigation and the cleanup of a hazardous waste
site or property under the voluntary cleanup program.
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(3) Project eligibility. For the purposes of these grants,
a project consists of independent remedial actions at a single
hazardous waste site. A project may extend over more than
one biennium. To be eligible for a grant, the project must
meet all of the following requirements:

(a) The applicant must be a local government;

(b) The applicant must be a potentially liable person,
potentially responsible party, or prospective purchaser at the
hazardous waste site or have an ownership interest in the haz-
ardous waste site;

(c) For post-cleanup reimbursement grants, the applicant
must have completed independent remedial actions at the
hazardous waste site or property and received a no further
action determination for the site or property under the volun-
tary cleanup program;

(d) For periodic reimbursement grants, the applicant
must:

(i) Enroll the hazardous waste site in the voluntary
cleanup program before entering into a grant agreement for
the site;

(i1) Conduct independent remedial actions at the hazard-
ous waste site or property in accordance with work plans
authorized by the department under the voluntary cleanup
program; and

(iii) Have necessary access to conduct independent
remedial actions at the hazardous waste site or obtain such
access in accordance with a schedule in the grant agreement.

(4) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste site to
human health and the environment;

(b) The land reuse potential of the hazardous waste site;

(c) Whether the hazardous waste site is located within a
highly impacted community;

(d) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements;

(e) The ability of the grant to expedite the cleanup of the
hazardous waste site;

(f) The ability of the grant to leverage other public or pri-
vate funding for the cleanup and reuse of the hazardous waste
site;

(g) The distribution of grants throughout the state and to
various types and sizes of local governments; and

(h) Other factors as determined and published by the
department.

(5) Application process.

(a) Project solicitation. Annually, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. Project proposals must be submitted
on forms provided by the department and include sufficient
information to make the determinations in (c) of this subsec-
tion. To be considered for inclusion in the department's bud-
get for remedial action grants and loans, project proposals
should be submitted by the dates published by the depart-
ment.
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(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(1) Project eligibility under subsection (3) of this section;
and

(1) Funding priority under subsection (4) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund a project, the department will
negotiate with the applicant the scope of work and budget for
the grant and develop the agreement. The department will
consider:

(i) Funding priority under subsection (4) of this section;

(i1) Cost eligibility under subsections (6) and (7) of this
section;

(iii) Allowable funding under subsections (8) and (9) of
this section; and

(iv) Availability of state funds and other funding
sources.

(6) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for an independent
remedial action grant include, but are not limited to, reason-
able costs for the following:

(1) Emergency or interim actions;

(i1) Remedial investigations;

(iii) Feasibility studies and selection of the remedy;

(iv) Engineering design and construction of the selected
remedy;

(v) Operation and maintenance or monitoring of a
cleanup action component for up to one year after construc-
tion completion of the component; and

(vi) Development of independent remedial action plans
or reports submitted to the department for review under the
voluntary cleanup program.

(b) Ineligible costs. Ineligible costs for an independent
remedial action grant include, but are not limited to, the fol-
lowing:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1) The cost of dispute resolution under the voluntary
cleanup program or the grant agreement;

(iii) Retroactive costs, except as provided under subsec-
tion (7) of this section;

(iv) Cost of technical consultations provided by the
department under the voluntary cleanup program, including
reviews of reimbursement requests;

(v) Natural resource damage assessment and restoration
costs and liability for natural resource damages under chapter
70.105D RCW or the federal cleanup law;

(vi) Site development and mitigation costs not required
as part of a remedial action;

(vii) Legal costs including, but not limited to, the cost of
seeking client advice, pursuing cost recovery, contribution,
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or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, defending actions
taken against the recipient, and any attorney fees incurred by
the recipient; and

(viii) In-kind contributions.

(7) Retroactive cost eligibility. The following retroac-
tive costs are eligible for reimbursement if they are also eligi-
ble under subsection (5) of this section:

(a) Costs incurred within five years before the date of the
completed grant application; and

(b) Costs incurred during the period of a prior grant
agreement that have not been reimbursed by the department.

(8) Limit on eligible costs for a project. The eligible
costs for a project may not exceed six hundred thousand dol-
lars.

(9) Funding of eligible costs.

(a) Department share. Except as otherwise provided in
this subsection, the department may only fund up to fifty per-
cent of the eligible costs.

(1) The department may fund up to an additional twenty-
five percent of the eligible costs if the applicant is:

(A) An economically disadvantaged county, city, or
town; or

(B) A special purpose district with a hazardous waste site
located within an economically disadvantaged county, city,
or town.

(i1) The department may fund up to a total of ninety per-
cent of the eligible costs if the director or designee deter-
mines the additional funding would:

(A) Prevent or mitigate unfair economic hardship
imposed by the cleanup liability;

(B) Create new substantial economic development, pub-
lic recreational opportunities, or habitat restoration opportu-
nities that would not otherwise occur; or

(C) Create an opportunity for acquisition and redevelop-
ment of brownfield property under RCW 70.105D.040(5)
that would not otherwise occur.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

(10) Reimbursement of eligible costs.

(a) Post-cleanup reimbursement grants. For post-
cleanup reimbursement grants, the department may reim-
burse the recipient for eligible costs only after the department
has issued a no further action determination for the hazardous
waste site or property under the voluntary cleanup program.

(b) Periodic reimbursement grants. For periodic reim-
bursement grants, the department may reimburse the recipi-
ent for eligible costs in accordance with the following terms
and conditions.

(1) Remedial action work plans. The recipient must
submit independent remedial action work plans to the depart-
ment for review and authorization under the voluntary
cleanup program.

(i1) Periodic reimbursement of remedial actions. The
department may reimburse the recipient no more frequently
than quarterly for the following:
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(A) The development of independent remedial action
work plans and reports;

(B) Independent remedial actions performed in accor-
dance with a work plan authorized by the department in writ-
ing; and

(C) Any other independent remedial actions authorized
by the department in writing.

(iii) Performance guarantee for periodic reimburse-
ment. The department may withhold twenty percent of each
periodic reimbursement payment as security for the recipi-
ent's performance. Any funds withheld by the department
may be paid to the recipient when the department issues a no
further action determination for the hazardous waste site or
property.

(iv) Post-cleanup reimbursement of retroactive costs.
The department may reimburse the recipient for the retroac-
tive costs specified in subsection (7)(a) of this section, but
only after the department has issued a no further action deter-
mination for the hazardous waste site or property.

(11) Administration of multiple grants. The depart-
ment may provide independent remedial action grants to a
local government for more than one project under a single
grant agreement.

NEW SECTION

WAC 173-322A-340 Area-wide groundwater investi-
gation grants. (1) Purpose. The purpose of area-wide
groundwater investigation grants is to provide funding to
local governments that investigate known or suspected areas
of area-wide groundwater contamination. The investigations
are intended to facilitate the cleanup and redevelopment of
properties affected by area-wide groundwater contamination.

(2) Project eligibility. For the purposes of this grant, a
project consists of an investigation of area-wide groundwater
contamination in a single study area. A project may extend
over more than one biennium. To be eligible for a grant, a
project must meet all of the following requirements:

(a) The applicant must be a local government;

(b) The project must involve the investigation of known
or suspected area-wide groundwater contamination;

(c) The applicant must not be required to conduct the
investigation under an order or decree;

(d) The applicant must have the necessary access to con-
duct the remedial actions or obtain such access in accordance
with a schedule in the grant agreement; and

(e) The project must be included in the ten-year financ-
ing plan required under RCW 70.105D.030(5).

(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste sites to
human health and the environment;

(b) The land reuse potential of the hazardous waste sites;

(c) Whether the hazardous waste sites are located within
a highly impacted community;

(d) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements;
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(e) The ability of the grant to expedite the cleanup of the
hazardous waste sites;

(f) The ability of the grant to leverage other public or pri-
vate funding for the cleanup and reuse of the hazardous waste
sites;

(g) The distribution of grants throughout the state and to
various types and sizes of local governments; and

(h) Other factors as determined and published by the
department.

(4) Application process.

(a) Project solicitation. Annually, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. Project proposals must be submitted
on forms provided by the department and include sufficient
information to make the determinations in (c) of this subsec-
tion. To be considered for inclusion in the department's bud-
get for remedial action grants and loans, project proposals
should be submitted by the dates published by the depart-
ment.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(i) Project eligibility under subsection (2) of this section;
and

(i1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund a project, the department will
negotiate with the applicant the scope of work and budget for
the grant and develop the agreement. The department will
consider:

(1) Funding priority under subsection (3) of this section;

(i1) Cost eligibility under subsections (5) and (6) of this
section;

(iii) Allowable funding under subsections (7) and (8) of
this section; and

(iv) Availability of state funds and other funding
sources.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for an area-wide
groundwater investigation grant include, but are not limited
to, the reasonable costs for the following:

(1) Identifying the sources of the area-wide groundwater
contamination;

(i) Determining the nature and extent of the area-wide
groundwater contamination;

(iii) Identifying the preferential groundwater contami-
nant migration pathways;

(iv) Identifying area-wide geologic and hydrogeologic
conditions; and

(v) Establishing area-wide natural groundwater quality,
including aquifer classification under WAC 173-340-720.
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(b) Ineligible costs. Ineligible costs for an area-wide
groundwater remedial action grant include, but are not lim-
ited to, the following:

(1) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1) The cost of dispute resolution under the grant agree-
ment;

(iii) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(iv) Natural resource damage assessment and restoration
costs and liability for natural resource damages under chapter
70.105D RCW or the federal cleanup law;

(v) Site development and mitigation costs not required as
part of the remedial action;

(vi) Legal costs including, but not limited to, the costs of
seeking client advice, pursuing cost recovery, contribution,
or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, the cost of defend-
ing actions taken against the recipient, and any attorney fees
incurred by the recipient; and

(vii) In-kind contributions.

(6) Retroactive cost eligibility. Retroactive costs are
eligible for reimbursement if the costs are incurred during the
period of a prior grant agreement, the costs are eligible under
subsection (5) of this section, and the costs have not been
reimbursed by the department.

(7) Limit on eligible costs for a project. The eligible
costs for a project may not exceed five hundred thousand dol-
lars.

(8) Funding of eligible costs.

(a) Department share. The department may fund up to
one hundred percent of the eligible costs.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

NEW SECTION

WAC 173-322A-350 Safe drinking water action
grants. (1) Purpose. The purpose of safe drinking water
action grants is to assist local governments, or a local govern-
ment applying on behalf of a purveyor, in providing safe
drinking water to areas contaminated by, or threatened by
contamination from, hazardous waste sites.

(2) Project eligibility. For the purposes of this grant, a
project consists of safe drinking water actions at a single haz-
ardous waste site. A project may extend over more than one
biennium. To be eligible for a grant, a project must meet all
of the following requirements:

(a) The applicant must be a local government;

(b) The applicant must be a purveyor or the applicant
must be applying on behalf of a purveyor;

(c) The applicant or purveyor must be in substantial
compliance, as determined by the department of health, with
applicable rules of the state board of health or the department
of health, including chapter 246-290 WAC (Group A public
water supplies), chapter 246-292 WAC (Waterworks opera-
tor certification), chapter 246-293 WAC (Water System
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Coordination Act), and chapter 246-294 WAC (Drinking
water operating permits);

(d) The drinking water source must be affected or threat-
ened by one or more hazardous substances originating from a
hazardous waste site;

(e) The drinking water source must:

(i) Exhibit levels of hazardous substances that exceed the
primary maximum contaminant levels (MCLs) established
by the state board of health and set forth in WAC 246-290-
310;

(i) Exhibit levels of hazardous substances that exceed
the cleanup levels established by the department of ecology
under Part VII of chapter 173-340 WAC; or

(ii1) Be threatened to exceed the levels of hazardous sub-
stances identified in (e)(i) or (ii) of this subsection;

(f) If the safe drinking water action includes water line
extensions, the extensions must be consistent with the coordi-
nated water system plan prepared under chapter 70.116 RCW
and any plans for new development prepared under chapter
36.70 or 36.70A RCW for the geographic area containing the
affected water supplies; and

(g) The applicant must not be required to conduct the
safe drinking water action under an order or decree.

(3) Funding priority. The department will prioritize eli-
gible projects for funding or limit funding for eligible proj-
ects based on the priorities in WAC 173-322A-210 and the
following factors:

(a) The threat posed by the hazardous waste site to drink-
ing water;

(b) Whether the drinking water serves a highly impacted
community;

(c) The per capita cost of providing safe drinking water;

(d) The ability of the grant to expedite the provision of
safe drinking water;

(e) The readiness of the applicant to start and complete
the work to be funded by the grant and the performance of the
applicant under prior grant agreements; and

(f) Other factors as determined and published by the
department.

(4) Application process.

(a) Project solicitation. Annually, the department will
solicit project proposals from local governments to develop
its budget and update its ten-year financing plan for remedial
action grants and loans. Project proposals must be submitted
on forms provided by the department and include sufficient
information to make the determinations in (c) of this subsec-
tion. To be considered for inclusion in the department's bud-
get for remedial action grants and loans, project proposals
should be submitted by the dates published by the depart-
ment.

(b) Application submittal. Applications must be sub-
mitted on forms provided by the department and include suf-
ficient information to make the determinations in (c) and (d)
of this subsection. Completed applications should be submit-
ted by the dates published by the department.

(c) Project evaluation and ranking. Project proposals
and applications will be reviewed by the department for com-
pleteness and evaluated to determine:

(i) Project eligibility under subsection (2) of this section;
and
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(i1) Funding priority under subsection (3) of this section.

(d) Agreement development. The department will
make funding decisions only after funds have been appropri-
ated. After deciding to fund a project, the department will
negotiate with the applicant the scope of work and budget for
the grant and develop the agreement. The department will
consider:

(i) Funding priority under subsection (3) of this section;

(i1) Cost eligibility under subsections (5) and (6) of this
section;

(iii) Allowable funding under subsection (7) of this sec-
tion; and

(iv) Availability of state funds and other funding
sources.

(5) Cost eligibility. To be eligible for funding, a project
cost must be eligible under this subsection and the terms of
the grant agreement and be approved by the department.

(a) Eligible costs. Eligible costs for a safe drinking water
action grant include, but are not limited to, reasonable costs
for the following, if needed:

(1) Water supply source development and replacement,
including pumping and storage facilities, source meters, and
reasonable appurtenances;

(i) Transmission lines between major system compo-
nents, including interties with other water systems;

(iii) Treatment equipment and facilities;

(iv) Distribution lines from major system components to
system customers or service connections;

(v) Bottled water, as an interim action;

(vi) Fire hydrants;

(vii) Service meters;

(viii) Project inspection, engineering, and administra-
tion;

(ix) Individual service connections, including any con-
nection fees and charges;

(x) Drinking water well decommissioning under WAC
173-160-381; and

(xi) Other costs identified by the department of health as
necessary to provide a system that operates in compliance
with federal and state standards.

(b) Ineligible costs. Ineligible costs for a safe drinking
water action grant include, but are not limited to, the follow-
ing:

(i) The cost of developing the grant application or nego-
tiating the grant agreement;

(i1) The cost of dispute resolution under the grant agree-
ment;

(iii) Retroactive costs, except as provided under subsec-
tion (6) of this section;

(iv) The cost of oversizing or extending a water system
for future development;

(v) The cost of individual service connections for unde-
veloped lots;

(vi) Local improvement district assessments;

(vii) Operation and maintenance costs;

(viii) Natural resource damage assessment and resto-
ration costs and liability for natural resource damages under
chapter 70.105D RCW or the federal cleanup law;

(ix) Legal costs including, but not limited to, the costs of
seeking client advice, pursuing cost recovery, contribution,
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or insurance claims, participating in administrative hearings,
pursuing penalties or civil or criminal actions against per-
sons, penalties incurred by the recipient, defending actions
taken against the recipient, and any attorney fees incurred by
the recipient; and

(x) In-kind contributions.

(6) Retroactive cost eligibility. Retroactive costs are
eligible for reimbursement if the costs are incurred during the
period of a prior grant agreement, the costs are eligible under
subsection (5) of this section, and the costs have not been
reimbursed by the department.

(7) Funding of eligible costs.

(a) Department share. The department may fund up to
ninety percent of the eligible costs.

(b) Recipient share. The recipient shall fund the per-
centage of the eligible costs not funded by the department
under (a) of this subsection. The recipient may not use in-
kind contributions to meet this requirement.

WSR 14-09-056
WITHDRAWL OF PROPOSED RULES
PARKS AND RECREATION
COMMISSION
(By the Code Reviser's Office)
[Filed April 16,2014, 9:00 a.m.]

WAC 352-44-020 and 352-44-080, proposed by the parks
and recreation commission in WSR 13-20-039, appearing in
issue 13-20 of the Washington State Register, which was dis-
tributed on October 16, 2013, is withdrawn by the office of
the code reviser under RCW 34.05.335(3), since the proposal
was not adopted within the one hundred eighty day period
allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 14-09-068
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed April 17,2014, 1:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
23-085.

Title of Rule and Other Identifying Information: Chapter
308-14 WAC, Court Reporting Practice Act.

Hearing Location(s): Department of Licensing, Business
and Professions Division, Building 2, Conference Room 209,
405 Black Lake Boulevard S.W., Olympia, WA 98502, on
May 27, 2014, at 10:30 a.m.

Date of Intended Adoption: June 3, 2014.

Submit Written Comments to: Cameron Dalmas,
Department of Licensing, Court Reporter Program, P.O. Box
9026, Olympia, WA 98507, e-mail plssunit@dol.wa.gov, fax
(360) 664-6643, by May 26, 2014.
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Assistance for Persons with Disabilities: Contact Cam-
eron Dalmas by May 26, 2014, TTY (360) 664-0116 or (360)
664-6643.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendments: Clarify the preparation, administration and
grading of the certified court reporter examination, clarify
who is penalized when an individual fails to renew their cer-
tification by the expiration date, clarifies standards of profes-
sional practice and adds language that personal backup tapes
or electronic audio files may be released.

WAC 308-14-085 Examination.

Subsection (1), amended to include administration and
grading by a recognized entity approved by the department.

Subsection (2)(a), amended tape recording to audio
recording.

Subsection (2)(e), amended to clarify examination
results will be sent to the applicant by the department.

Subsection (2)(h), removed requirement that the depart-
ment is supplied with the examination tape and individual
examination papers with grading marks and comments for
review.

Subsection (3), removed recognition of Washington
state examinations held April 1990, October 1990, and April
1991 as qualifying for state certification. Also removed state-
ment that previous passing scores for the Washington exam-
ination within three years may be used for certification.

WAC 308-14-090 Application, removed the require-
ment that applications for examination must be received eight
weeks prior to the examination.

WAC 308-14-100 License renewal—Continuing edu-
cation—Penalties.

Subsection (7), removed the words "shorthand reporter,
court reporter, certified shorthand reporter."

WAC 308-14-130 Standards of professional practice.

Subsection (1), amended language to clarify offering
arrangements on a case concerning court reporting services.

Subsection (6), amended language requiring court
reporters shall not go "off the record" during a deposition or
court proceeding unless agreed to by all parties or their attor-
neys or as ordered by the court.

Subsection (7), amended language that no deposition
shall be taken before a CCR who is a relative or employee or
attorney or counsel of any of the parties, a relative or
employee of such attorney or counsel or is financially inter-
ested in the outcome of the case without the agreement of all
parties.

Subsection (9), amended language to allow CCRs per-
sonal backup tapes or electronic audio files if retained to be
released to parties of the case at the discretion of the CCR
after "off the record discussions" if any have been removed.

Subsection (10), added language to notify all involved
parties when transcripts or personal backup tapes or elec-
tronic audio files are ordered or provided.

Reasons Supporting Proposal: Stakeholders and the
department conducted open workshops to review chapter
308-14 WAC for necessary amendments.

Statutory Authority for Adoption: RCW 18.145.050,
43.24.023.

Statute Being Implemented: Chapter 18.145 RCW.
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of licensing, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Susan Colard, Adminis-
trator, 405 Black Lake Boulevard S.W., Olympia, WA
98502, (360) 664-6647.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules are
exempt under RCW 34.05.310 (4)(g)(ii).

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to this proposed
rule under the provisions of RCW 34.05.328 (5)(a)(1).

April 17,2014
Damon Monroe
Rules Coordinator

AMENDATORY SECTION (Amending WSR 04-22-123,
filed 11/3/04, effective 12/4/04)

WAC 308-14-085 Examination. (1) The examination
for ((* S S)eertified court
reporter((;\-ereertified-sherthandreperter")) shall be an
examination developed, administered, and graded by the
department ((with-the-adviee-ef-the-beard)) or any examina-
tion prepared, administered, and graded by a recognized per-
son (institution, organization, corporation) approved by the
department that meets the requirements stated in this regula-
tion.

(2) ((Recegnition-ofan—examination—as)) The Washing-
ton certification examination ((is-conditioned-upon-the-exam-
ination-meeting)) shall meet the following requirements:

(a) Be a timed ((tape)) audio recording with content,
speed, and quality approved by the department ((with-the
adviee-of the-beard;)) prior to use;

(b) The examination requires the applicant be able to
report and transcribe at least two hundred words per minute
of two-voice testimony for five consecutive minutes;

(c) At least ninety-five percent accuracy is needed to
pass the examination;

(d) Be offered at least twice a year;

(e) ((
eants-are)) A letter of notification of examination results will
be provided to the ((department)) applicant within four weeks
of the date of the examination ((te-inclade-a—ecomplete-listof
all-the-applieants));

(f) Examinations statistics are supplied following each
examination: The number scheduled, passed, failed, and
failed to appear;

(g) The procedures for security and confidentiality of the
examination and applicants must meet the requirements of
the department of licensing; and

(h) ((JEhe—depaﬁmeﬂt—wﬂl—be—supphed—W%ﬂa—ﬂ&&e?eamm&-

mg—mﬂﬂes—aﬂd—eeﬁmeﬂts—eﬂ—t-hem—fer—feﬂew)) The depart-
ment reserves the final authority for examination results. The
department may retain the examination papers for thirty days
after final determination regarding scores to allow appeals
and review of papers. Sixty days after the examination results
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are released all examination papers will be destroyed, except
those under appeal, which will be held until final disposition.

3) ((qlhe—\filaﬁhmgfeﬂ—stafe—st&m{eiﬂfe*aﬂﬂﬂ-&ﬁeﬂs—whieh

5))) Applicants who have failed the examination may
apply by submission of a reexamination application and the
required fee.

AMENDATORY SECTION (Amending WSR 04-17-072,
filed 8/13/04, effective 9/13/04)

WAC 308-14-090 Application. Applications for certi-
fication must be complete in every detail and submitted with
the required fee. ((Fhe-appleations-for-examination-must-be
recetvedatieasteight-weekspriorto-the-examination:)) Com-
plete applications will contain the following information:

(1) Name and address;

(2) Birth date;

(3) Social Security number;

(4) Professional licensure/certification, including any
action taken against the license or certificate; and

(5) Personal affidavit((F9)).

AMENDATORY SECTION (Amending WSR 11-01-119,
filed 12/20/10, effective 7/1/11)

WAC 308-14-100 License renewal—Continuing edu-
cation—Penalties. (1) Certification must be renewed on or
before the expiration date shown on the certificate. The expi-
ration date is the certificate holder's birth date. Effective July
1, 2011, each certified court reporter shall verify they have
completed a minimum of five continuing education units
annually at renewal in a manner defined by the director.
Excess continuing education units from the previous report-
ing year shall not be carried over. Failure to renew the certif-
icate by the expiration date will result in a penalty fee in an
amount determined by the director. Certification may be rein-
stated for up to three years by payment of all renewal fees and
a penalty fee for the period for which the certification had
lapsed and documentation of five continuing education units
completed in the past year.

(2) Continuing education units shall have direct rele-
vance to the professional development of the certified court
reporter. The program must be led by an instructor, be inter-
active, and involve assessment or evaluation. Approved pro-
grams include, but are not limited to, the following:

(a) Language skills:

(i) English or a foreign language;

(i1) American Sign Language;

(ii1) Grammar;

(iv) Punctuation;

(v) Proofreading;

(vi) Spelling;

(vii) Vocabulary;
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(viii) Linguistics, including regional dialects or colloqui-
alisms;

(ix) Etymology;

(x) Word usage.

(b) Academics:

(1) Medical terminology and abbreviations related to any
medical or medically related discipline (e.g., anatomy, psy-
chiatry, psychology, dentistry, chiropractic, podiatry);

(i1) Pharmacology;

(iii) Surgical procedures and instruments, with emphasis
on terminology and concepts encountered in litigation;

(iv) Pathology and forensic pathology, including DNA
and other terminology encountered in litigation;

(v) Legal terminology and etymology;

(vi) Legal research techniques;

(vii) Presentations on various legal specialty areas (e.g.,
torts, family law, environmental law, admiralty, corporate
law, patent law);

(viii) History of legal systems;

(ix) Technical subjects, with emphasis on terminology
and concepts encountered during litigation (e.g., construc-
tion, accident reconstruction, insurance, statistics, product
testing and liability, various engineering fields).

(c) Case law, federal and state statutes, and regulations:

(1) Federal and state rules of civil and criminal procedure
and rules of evidence;

(i1) Codes of federal and/or state regulations;

(iii) Presentations on legal proceedings (depositions, tri-
als, federal and state appellate procedure, administrative pro-
ceedings, bankruptcy proceedings, workers' compensation
proceedings);

(iv) Any changes to (a), (b), and (c) of this subsection as
they affect the certified court reporter.

(d) Technology and business practices:

(i) Computer skills;

(i1) Voice recognition technology;

(iii) Videotaping, video conferencing;

(iv) Reporting skills and practices (e.g., readbacks,
marking exhibits, administering oaths);

(v) Transcript production, formats, indexing, document
management;

(vi) Technological developments related to court report-
ing, real-time reporting, CART, or captioning;

(vii) Office practices, office management, marketing,
accounting, personnel practices, public relations;

(viii) Financial management, retirement planning, estate
planning;

(ix) Partnerships, corporations, taxation, insurance.

(e) Professionalism and ethics:

(i) Standards of court reporting practice applicable to
individual states or governmental entities;

(i1) Professional comportment and demeanor as it relates
to judges, attorneys, fellow reporters, witnesses, litigants and
court and law office personnel.

(f) CPR/first-aid classes.

(g) In-house courses offered by court reporting firms.

(h) Vendor sponsored training, with the exception of
sales presentations.

(i) Community based programs.
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(j) Meetings that include educational or professional
development presentations that otherwise meet Washington
state criteria for award of continuing education units((3)).

(k) Documented pro bono services on an hour-for-hour
basis including, but not limited to:

(i) Presence at a court hearing or deposition;

(i1) Transcription;

(iii) Editing;

(iv) Proofreading.

() Documented teaching, research or writing for a
planned, directly supervised continuing education experience
that fulfills continuing education criteria where no payment is
received. Continuing education units will be awarded only
once for each separate item.

(3) Any course or activity previously approved by any
nationally or state recognized association for court reporting
professions shall be approved for continuing education units.

(4) Courses offered with a documented grade of C or bet-
ter at an accredited college or university will be awarded con-
tinuing education units at the following rates:

(a) Semester course: 6 continuing education units.

(b) Trimester course: 5 continuing education units.

(c) Quarter course: 4 continuing education units.

(5) Activities that are not acceptable for continuing edu-
cation units include, but are not limited to, the following:

(a) Attendance at professional or association business
meetings or similar meetings convened for the purpose of
election of officers, policymaking, or orientation;

(b) Leadership activities in national, state, or community
associations and board or committee service;

(c) Attendance at entertainment, recreational, or cultural
presentations;

(d) Recreation, aerobics, massage, or physical therapy
courses or practice or teaching of same;

(e) Classes in the performing arts, studio arts, or crafts or
teaching of same;

(f) Tours of museums or historical sites;

(g) Social events at meetings, conventions, and exhibits;

(h) Visiting vendor exhibits or attending vendor sales
demonstrations;

(1) Jury duty;

(j) Any event for which the attendee receives payment
for attendance;

(k) Any event which is part of the attendee's regular
employment or is attended for the purpose of gaining
employment;

(1) On-the-job training or other work experience, life
experience, previous work experience.

(6) Individuals shall maintain documentation of continu-
ing education units for at least three years and provide them
to the department on request.

(7) An individual who fails to renew their certification
by the expiration date forfeits all rights to represent them-
selves as a ((u ’n " ’n "
shorthand-reperter;'—er"))certified court reporter((*)) until
the certificate has been reinstated.

(8) An individual who has allowed the certification to
expire for three years or more is required to file a new com-
plete application and fee and must pass the state-approved
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examination. Upon passage of the exam a certificate will be
issued.

AMENDATORY SECTION (Amending WSR 04-17-072,
filed 8/13/04, effective 9/13/04)

WAC 308-14-130 Standards of professional practice.
All certified court reporters (CCR) shall comply with the fol-
lowing professional standards except where differing stan-
dards are established by court or governmental agency. Fail-
ure to comply with the following standards is deemed unpro-
fessional conduct. Certified court reporters shall:

(1) Offer arrangements on a case concerning court
reporting services or fees to all parties on equal terms. This
section applies to any arrangement or agreement between the
CCR and any party or any person paying for court reporting
services in the case.

(2) Include on all transcripts, business cards, and adver-
tisements their CCR reference number.

(3) Prepare transcripts in accordance with the transcript
preparation guidelines established by WAC 308-14-135 or
court.

(4) Preserve and file shorthand notes in a manner retriev-
able. Transcribed notes shall be retained for no less than three
years and untranscribed notes shall be retained for not less
than ten years, or as required by statute, whichever is longer.

(5) Provide transcripts on agreed delivery date, and give
notification of any delays.

(6) Prepare accurate transcripts. A certified court
reporter shall not go "off the record" during a deposition or
court proceeding unless agreed to by all parties or their attor-
neys or as ordered by the court.

(7) Disclose conflicts, potential conflicts, or appearance
of conflicts to all involved parties. No deposition shall be
taken before a CCR:

* Who is a relative, employee, attorney, or counsel of any
of the parties;

* Who is a relative or employee of such attorney or coun-
sel; or

» Who is financially interested in the outcome of the case
without the agreement of all parties.

(8) Be truthful and accurate in advertising qualifications
and/or services provided.

(9) Preserve the confidentiality of all information
obtained during a proceeding and take all steps necessary to
ensure its security. The CCR's personal backup tapes or elec-
tronic audio files, if retained, may be released to parties of the
case at the discretion of the CCR, after "off the record" dis-
cussions, if any, have been removed.

(10) Notify all involved parties when transcripts or per-
sonal backup tapes or electronic audio files are ordered or
provided.

(11) All parties shall be notified when a transcript is
ordered by a person not involved in the case. If any party
objects, the transcript cannot be provided without a court
order.

(12) Supply certified copies of transcripts to any
involved party, upon appropriate request.

Proposed
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AMENDATORY SECTION (Amending WSR 09-22-051,
filed 10/29/09, effective 12/1/09)

WAC 308-14-200 Court reporter fees. The following
fees shall be charged by the business and professions divi-
sion, department of licensing:

Title of Fee Fee
Certification
Application $150.00
Renewal 125.00
Late renewal penalty 125.00
Verification 25.00
Duplicate 15.00

WSR 14-09-070
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed April 17,2014, 2:59 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
22-069.

Title of Rule and Other Identifying Information: WAC
458-57-105 Nature of estate tax, definitions, 458-57-115 Val-
uation of property, property subject to estate tax, and how to
calculate the tax and 458-57-125 Apportionment of tax when
there are out-of-—state assets; and new section WAC 458-57-
175 Qualified family-owned business interests.

Hearing Location(s): Capital Plaza Building, Fourth
Floor Executive Conference Room, 1025 Union Avenue
S.E., Olympia, WA 98501, on May 29, 2014, at 10:00 a.m.
Copies of draft rules are available for viewing and printing on
our web site at Rules Agenda. Call-in option can be provided
upon request no later than three days before the hearing
date.

Date of Intended Adoption: June 5, 2014.

Submit Written Comments to: Mark E. Bohe, P.O. Box
47453, Olympia, WA 98504-7453, e-mail markbohe@dor.
wa.gov, fax (360) 534-1606, by 5:00 p.m. on May 29, 2014.

Assistance for Persons with Disabilities: Contact Mary
Carol LaPalm, (360) 725-7499 or Renee Cosare, (360) 725-
7514, no later than ten days before the hearing date. For hear-
ing impaired please contact us via the Washington relay oper-
ator at (800) 833-6384.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These changes
include: Explaining the qualified family-owned business
interest deduction; the applicable exclusion amount; the
increases for the top four marginal tax rates; handling of cer-
tain "transfers" regarding qualified terminal interest property
(QTIP); adding examples for the apportionment of estate
taxes; adding a definition of "spouse"; and changing the defi-
nition of the "Washington taxable estate" to specifically
include an interest in QTIP included in the gross estate under
IRC § 2044 prospectively and retroactively to decedents
dying on or after May 17, 2005.
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Reasons Supporting Proposal: To amend three existing
rules and adopt a new rule to address chapter 2, Laws of 2013
2nd sp. sess, captioned Education Legacy Trust Account —
Estate and Transfer Tax.

Statutory Authority for Adoption: RCW 83.100.200,
82.32.300, and 82.01.060(2).

Statute Being Implemented: RCW 83.100.020, 83.100.-
040, 83.100.047, 83.100.048, 83.100.120, and 83.100.210.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Mark E. Bohe, 1025 Union Avenue S.E., Suite #544, Olym-
pia, WA, (360) 534-1574; Implementation and Enforcement:
Stuart Thronson, 1025 Union Avenue S.E., Suite #544,
Olympia, WA, (360) 534-1300.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The amended and new
rules, as proposed, do not impose performance requirements
or administrative burdens on any small business not required
by statute or the state and/or federal constitution.

A cost-benefit analysis is not required under RCW
34.05.328. The amended and new regulation sections are not
significant legislative rules as defined by RCW 34.05.328.

April 17,2014
Dylan Waits
Rules Coordinator

AMENDATORY SECTION (Amending WSR 09-04-008,
filed 1/22/09, effective 2/22/09)

WAC 458-57-105 Nature of estate tax, definitions. (1)
Introduction. This rule applies to deaths occurring on or
after May 17, 2005, and describes the nature of Washington
state's estate tax as it is imposed by chapter 83.100 RCW
(Estate and Transfer Tax Act). It also defines terms that will
be used throughout chapter 458-57 WAC (Washington Estate
and Transfer Tax Reform Act rules). The estate tax rule on
the nature of estate tax and definitions for deaths occurring on
or before May 16, 2005, can be found in WAC 458-57-005.

(2) Nature of Washington's estate tax. The estate tax is
neither a property tax nor an inheritance tax. It is a tax
imposed on the transfer of the entire taxable estate and not
upon any particular legacy, devise, or distributive share.

(a) Relationship of Washington's estate tax to the fed-
eral estate tax. The department administers the estate tax
under the legislative enactment of chapter 83.100 RCW,
which references the Internal Revenue Code (IRC) as it
existed January 1, 2005. Federal estate tax law changes
enacted after January 1, 2005, do not apply to the reporting
requirements of Washington's estate tax. The department will
follow federal Treasury Regulations section 20 (Estate tax
regulations), in existence on January 1, 2005, to the extent
they do not conflict with the provisions of chapter 83.100
RCW or 458-57 WAC. For deaths occurring January 1, 2009,
and after, Washington has different estate tax reporting and
filing requirements than the federal government. There will
be estates that must file an estate tax return with the state of
Washington, even though they are not required to file with
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the federal government. The Washington state estate and
transfer tax return and the instructions for completing the
return can be found on the department's web site at http://
www.dor.wa.gov/ under the heading titled forms. ((Fhe

return-and-instructions—ean-also-berequested-by-eallingthe
department's-estate-tax-seetionat360-570-3265;,eption2-))

(b) Lifetime transfers. Washington estate tax taxes life-
time transfers only to the extent included in the federal gross
estate. The state of Washington does not have a gift tax.

(3) Definitions. The following terms and definitions are
applicable throughout chapter 458-57 WAC:

(a) "Absentee distributee" means any person who is the
beneficiary of a will or trust who has not been located,

(b) "Applicable exclusion amount" means:

(1) One million five hundred thousand dollars for dece-

dents dying before January 1, 2006;
(ii) Two million dollars for estates of decedents dying on
or after January 1, 2006. and before January 1, 2014; and
(iii) For estates of decedents dying in calendar year 2014
and each calendar year thereafter, the amount in (b)(ii) of this
subsection must be adjusted annually, except as otherwise

provided in (b)(iii) of this subsection. The annual adjustment

is determined by multiplying two million dollars by one plus
the percentage by which the most recent October consumer

WSR 14-09-070

(i1) The deduction for state estate, inheritance, legacy, or
succession taxes allowable under section 2058 of the IRC.

(@) () "Gross estate" means "gross estate" as defined
and used in section 2031 of the Internal Revenue Code;

((®)) (k) "Internal Revenue Code" or "IRC" means, for
purposes of this chapter, the United States Internal Revenue
Code of 1986, as amended or renumbered on January 1,
2005;

(&) (1) "Person" means any individual, estate, trust,
receiver, cooperative association, club, corporation, com-
pany, firm, partnership, joint venture, syndicate, or other
entity and, to the extent permitted by law, any federal, state,
or other governmental unit or subdivision or agency, depart-
ment, or instrumentality thereof;

((d9)) (m) "Person required to file the federal return”
means any person required to file a return required by chapter
11 of the Internal Revenue Code, such as the personal repre-
sentative (executor) of an estate;

(()) (n) "Property," when used in reference to an estate
tax transfer, means property included in the gross estate;

((m)) (0) "Resident" means a decedent who was domi-
ciled in Washington at time of death;

(1)) (p) "Spouse" means two individuals with a valid
marriage recognized under this or another jurisdiction's laws

price index exceeds the consumer price index for October

and includes state registered domestic partners and same-sex

2012, and rounding the result to the nearest one thousand dol-

spouses. It does not include a marriage prohibited under

lars. No adjustment is made for a calendar year if the adjust-
ment would result in the same or a lesser applicable exclusion

Washington state law because of close kinship. incest. or big-
amy;

amount than the applicable exclusion amount for the immedi-
ately preceding calendar year. The applicable exclusion
amount under (b)(iii) of this subsection for the decedent's
estate is the applicable exclusion amount in effect as of the
date of the decedent's death.

(c) "Consumer price index," for purposes of this subsec-
tion, means the consumer price index for all urban customers,
all items, for the Seattle-Tacoma-Bremerton metropolitan

(q) "State return" means the Washington estate tax return
required by RCW 83.100.050;

((fe})) (r) "Taxpayer" means a person upon whom tax is
imposed under this chapter, including an estate or a person
liable for tax under RCW 83.100.120;

() () "Transfer" means "transfer" as used in section
2001 of the Internal Revenue Code and includes any shifting
upon death of the economic benefit in property or any power

area as calculated by the United States Bureau of Labor Sta-

or legal privilege incidental to the ownership or enjoyment of

tistics;

(d) "Decedent" means a deceased individual,

((¢e))) (e) "Department" means the department of reve-
nue, the director of that department, or any employee of the
department exercising authority lawfully delegated to him by
the director;

((6))) (f) "Escheat" of an estate means that whenever
any person dies, whether a resident of this state or not, leav-
ing property in an estate subject to the jurisdiction of this
state and without being survived by any person entitled to
that same property under the laws of this state, such estate
property shall be designated escheat property and shall be
subject to the provisions of RCW 11.08.140 through 11.08.-
300;

((€e))) (g) "Federal return" means any tax return required
by chapter 11 (Estate tax) of the Internal Revenue Code;

((#)) (h) "Federal tax" means tax under chapter 11
(Estate tax) of the Internal Revenue Code;

((¢2))) (1) "Federal taxable estate" means the taxable
estate as determined under chapter 11 of the Internal Revenue
Code without regard to:

(i) The termination of the federal estate tax under section
2210 of the IRC or any other provision of law; and

property. However, "transfer" does not include a qualified
heir disposing of an interest in property qualifying for a
deduction under RCW 83.100.046;

((te))) (t) "Washington taxable estate" means the "fed-
eral taxable estate"((:

hich 6 foderal OTIP.oloot o] o
' 2005)) and
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includes, but is not limited to, the value of any property
included in the gross estate under section 2044 of the Internal

Washington State Register, Issue 14-09

adjustments prescribed in that section of the (HR€)) Internal
Revenue Code. The valuation of certain farm property and

Revenue Code, regardless of whether the decedent's interest
in such property was acquired before May 17, 2005:

(i) Plus amounts required to be added to the Washington
taxable estate under RCW 83.100.047 for the marital deduc-
tion and surviving spouse benefits that includes state regis-
tered domestic partners and same-sex spouses;

(i) Less:

(A) The applicable exclusion amount;

(B) The amount of any deduction allowed under RCW
83.100.046 for a qualified family-owned farm;

(C) Amounts allowed to be deducted from the Washing-
ton taxable estate under RCW 83.100.047 for the marital

deduction and surviving spouse benefits that includes state
registered domestic partners and same-sex spouses; and
(D) The amount of any deduction allowed for the quali-

closely held business property, properly made for federal
estate tax purposes pursuant to an election authorized by sec-
tion 2032A of the Internal Revenue Code of 2005 ((JRE)), is
binding on the estate for state estate tax purposes.

(b) How is the gross estate determined? The first step
in determining the value of a decedent's Washington taxable
estate is to determine the total value of the gross estate. The
value of the gross estate includes the value of all the dece-
dent's tangible and intangible property at the time of death. In
addition, the gross estate may include property in which the
decedent did not have an interest at the time of death. A dece-
dent's gross estate for estate tax purposes may therefore be
different from the same decedent's estate for local probate
purposes. Sections 2031 through 2046 of the (JR€)) Internal
Revenue Code provide a detailed explanation of how to

fied family-owned business interest.

AMENDATORY SECTION (Amending WSR 09-04-008,
filed 1/22/09, effective 2/22/09)

WAC 458-57-115 Valuation of property, property
subject to estate tax, and how to calculate the tax. (1)
Introduction. This rule applies to deaths occurring on or
after May 17, 2005, and is intended to help taxpayers prepare
their return and pay the correct amount of Washington state
estate tax. It explains the necessary steps for determining the
tax and ((prevides-examples-of)) how the tax is calculated.
The estate tax rule on valuation of property etc., for deaths
occurring on or before May 16, 2005, can be found in WAC
458-57-015.

(2) Determining the property subject to Washing-
ton's estate tax.

(a) General valuation information. The value of every
item of property in a decedent's gross estate is its date of
death fair market value. However, the personal representative
may elect to use the alternate valuation method under section
2032 of the Internal Revenue Code ((HRE))), and in that case
the value is the fair market value at that date, including the

determine the value of the gross estate.

(c) Deductions from the gross estate. The value of the
taxable estate is determined by subtracting the authorized
exemption and deductions from the value of the gross estate.
Under various conditions and limitations, deductions are
allowable for expenses, indebtedness, taxes, losses, charita-
ble transfers, and transfers to a surviving spouse. While sec-
tions 2051 through 2056A of the (IR€)) Internal Revenue
Code provide a detailed explanation of how to determine the
value of the taxable estate the following areas are of special
note:

(1) Funeral expenses.

(A) Washington is a community property state and under
Estate of Julius C. Lang v. Commissioner, 97 Fed. 2d 867
(9th Cir. 1938) affirming the reasoning of Wittwer v. Pember-
ton, 188 Wash. 72, 76, 61 P.2d 993 (1936) funeral expenses
reported for a married decedent must be halved. Administra-
tion expenses are not a community debt and are reported at
100%.

(B) Example. John, a married man, died in 2005 with an
estate valued at $2.5 million. On Schedule J of the federal
estate tax return listed following as expenses:

SCHEDULE J - Funeral Expenses and Expenses Incurred in Administering Property Subject to Claims

Item
Number Description Expense Amount Total Amount
1 A. Funeral expenses: Burial and services $4,000
(1/2 community debt) ($2,000)
Total funeral expenses .. .......... $2,000
B. Administration expenses:
1. Executors' commissions - amount estimated/agreed upon paid. (Strike out the words that $10,000
donotapply.)...... ..ot
2. Attorney fees - amount estimated/agreed upon/paid. (Strike out the words that do not $5,000

APPLY. )« e

The funeral expenses, as a community debt, were prop-
erly reported at 50% and the other administration expenses
were properly reported at 100%.

Proposed
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(i) Mortgages and liens on real property. Real prop-
erty listed on Schedule A should be reported at its fair market
value without deduction of mortgages or liens on the prop-
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erty. Mortgages and liens are reported and deducted using
Schedule K.

(iii)) Washington qualified terminable interest prop-
erty (QTIP) election.

(A) A personal representative may choose to make a
larger or smaller percentage or fractional QTIP election on
the Washington return than taken on the federal return in
order to reduce Washington estate liability while making full
use of the federal unified credit.

(B) Section 2056 (b)(7) of the (HR€)) Internal Revenue
Code states that a QTIP election is irrevocable once made.
((Seetion2044-states-that the-value-of any property-for-whieh

. .
@ EIEE; E]H.Eﬁ] Bs-allowec tﬁf;ilssf“E.ﬂ.ggé.z&}?] 3lﬁi’)t)5fF_E0rf

the taxpayer that makes this election, any amount deducted
by reason of section 2056 (b)(7) of the Internal Revenue

Code is added to. and the value of the property for which a
Washington election is made is deducted from, the Washing-
ton taxable estate. For the estate of the surviving spouse, the
amount included in the estate's gross estate pursuant to sec-
tion 2044 (a) and (b)(1)(A) of the Internal Revenue Code is
deducted from, and the value of any property for which an
election under this section was previously made is added to,
the Washington taxable estate. A QTIP election made on the
Washington return is irrevocable, and a surviving spouse who
is the lifetime beneficiary of property for which a Washing-
ton QTIP election was made must include the value of the
remaining property in his or her gross estate for Washington
estate tax purposes. If the value of property for which a fed-
eral QTIP election was made is different, this value is not
includible in the surviving spouse's gross estate for Washing-
ton estate tax purposes; instead, the value of property for
which a Washington QTIP election was made is includible.

(C) The Washington QTIP election must adequately
identify the assets, by schedule and item number, included as
part of the election, either on the return or, if those assets have
not been determined when the estate tax return is filed, on a
statement to that effect, prepared when the assets are defini-
tively identified. Identification of the assets is necessary
when reviewing the surviving spouse's return, if a return is
required to be filed. This statement may be filed with the
department at that time or when the surviving spouse's estate
tax return is filed.

(DY Example—A-—decedent-dies—in2009—with-a—gress

£65 millionThe-doced blished-a OTIF
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(iv) Washington qualified domestic trust (QDOT)
election.

(A) A deduction is allowed for property passing to a sur-
viving spouse who is not a U.S. citizen in a qualified domes-
tic trust (a "QDOT"). An executor may elect to treat a trust as
a QDOT on the Washington estate tax return even though no
QDOT election is made with respect to the trust on the fed-
eral return; and also may forgo making an election on the
Washington estate tax return to treat a trust as a QDOT even
though a QDOT election is made with respect to the trust on
the federal return. An election to treat a trust as a QDOT may
not be made with respect to a specific portion of an entire
trust that otherwise would qualify for the marital deduction,
but if the trust is actually severed pursuant to authority
granted in the governing instrument or under local law prior
to the due date for the election, a QDOT election may be
made for any one or more of the severed trusts.

(B) A QDOT election may be made on the Washington
estate tax return with respect to property passing to the sur-
viving spouse in a QDOT, and also with respect to property
passing to the surviving spouse if the requirements of (HRE))
section 2056 (d)(2)(B) of the Internal Revenue Code are sat-
isfied. Unless specifically stated otherwise herein, all provi-
sions of sections 2056(d) and 2056A of the ((JR€)) Internal
Revenue Code, and the federal regulations promulgated
thereunder, are applicable to a Washington QDOT election.
Section 2056A(d) of the ((JR€)) Internal Revenue Code
states that a QDOT election is irrevocable once made. Simi-
larly, a QDOT election made on the Washington estate tax
return is irrevocable. For purposes of this subsection, a
QDOT means, with respect to any decedent, a trust described
in (HR€)) section 2056A(a) of the Internal Revenue Code,
provided, however, that if an election is made to treat a trust
as a QDOT on the Washington estate tax return but no QDOT
election is made with respect to the trust on the federal return:

(I) The trust must have at least one trustee that is an indi-
vidual citizen of the United States resident in Washington
state, or a corporation formed under the laws of the state of
Washington, or a bank as defined in (HR€)) section 581 of
the Internal Revenue Code that is authorized to transact busi-
ness in, and is transacting business in, the state of Washing-
ton (the trustee required under this subsection is referred to
herein as the "Washington Trustee");

(II) The Washington Trustee must have the right to with-
hold from any distribution from the trust (other than a distri-
bution of income) the Washington QDOT tax imposed on
such distribution;

(IIT) The trust must be maintained and administered
under the laws of the state of Washington; and

(IV) The trust must meet the additional requirements
intended to ensure the collection of the Washington QDOT
tax set forth in (c)(iv)(D) of this subsection.

(C) The QDOT election must adequately identify the
assets, by schedule and item number, included as part of the
election, either on the return, or, if those assets have not been
determined when the estate tax return is filed, or a statement
to that effect, prepared when the assets are definitively iden-
tified. This statement may be filed with the department at that
time or when the first taxable event with respect to the trust is
reported to the department.

Proposed
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(D) In order to qualify as a QDOT, the following require-
ments regarding collection of the Washington QDOT tax
must be satisfied.

(D) If a QDOT election is made to treat a trust as a QDOT
on both the federal and Washington estate tax returns, the
Washington QDOT election will be valid so long as the trust
satisfies the statutory requirements of Treas. Reg. Section
20.2056A-2(d).

(IT) If an election is made to treat a trust as a QDOT only
on the Washington estate tax return, the following rules
apply:

If the fair market value of the trust assets exceeds (($2
mitten)) the applicable exclusion amount as of the date of the
decedent's death, or, if applicable, the alternate valuation
date, the trust must comply with Treas. Reg. Section
20.2056A-2 (d)(1)(i), except that: If the bank trustee alterna-
tive is used, the bank must be a bank that is authorized to
transact business in, and is transacting business in, the state of
Washington, or a bond or an irrevocable letter of credit meet-
ing the requirements of Treas. Reg. Section 20.2056A-2
(d)(1)(1)(B) or (C) must be furnished to the department.

If the fair market value of the trust assets is (($2-mitten))
equal to the applicable exclusion amount or less as of the date
of the decedent's death, or, if applicable, the alternate valua-
tion date, the trust must comply with Treas. Reg. Section
20.2056A-2 (d)(1)(ii), except that not more than 35 percent
of the fair market value of the trust may be comprised of real
estate located outside of the state of Washington.

A taxpayer may request approval of an alternate plan or
arrangement to assure the collection of the Washington
QDOT tax. If such plan or arrangement is approved by the
department, such plan or arrangement will be deemed to meet
the requirements of this (c)(iv)(D).

(E) The Washington estate tax will be imposed on:

(I) Any distribution before the date of the death of the
surviving spouse from a QDOT (except those distributions
excepted by (FR€)) section 2056A (b)(3) of the Internal Rev-
enue Code); and

(IT) The value of the property remaining in the QDOT on
the date of the death of the surviving spouse (or the spouse's
deemed date of death under IRC section 2056A (b)(4)). The
tax is computed using Table W. The tax is due on the date
specified in IRC section 2056A (b)(5). The tax shall be
reported to the department in a form containing the informa-
tion that would be required to be included on federal Form
706-QDT with respect to the taxable event, and any other
information requested by the department, and the computa-
tion of the Washington tax shall be made on a supplemental
statement. If Form 706-QDT is required to be filed with the
Internal Revenue Service with respect to a taxable event, a
copy of such form shall be provided to the department. Nei-
ther the residence of the surviving spouse or other QDOT
beneficiary nor the situs of the QDOT assets are relevant to
the application of the Washington tax. In other words, if
Washington state estate tax would have been imposed on
property passing to a QDOT at the decedent's date of death
but for the deduction allowed by this subsection (c¢)(iv)(E)
(II), the Washington tax will apply to the QDOT at the time
of a taxable event as set forth in this subsection (c)(iv)(E)(II)
regardless of, for example, whether the distribution is made

Proposed
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to a beneficiary who is not a resident of Washington, or
whether the surviving spouse was a nonresident of Washing-
ton at the date of the surviving spouse's death.

(F) If the surviving spouse of the decedent becomes a cit-
izen of the United States and complies with the requirements
of section 2056A (b)(12) of the (JR€)) Internal Revenue
Code, then the Washington tax will not apply to: Any distri-
bution before the date of the death of the surviving spouse
from a QDOT; or the value of the property remaining in the
QDOT on the date of the death of the surviving spouse (or the
spouse's deemed date of death under (HR€)) section 2056A
(b)(4) of the Internal Revenue Code).

(d) Washington taxable estate. The estate tax is
imposed on the "Washington taxable estate." The "Washing-
ton taxable estate" ((means-the"federal-taxable-estate™:

) is

defined in WAC 458-57-105 (3)(t).
(e) Federal taxable estate. The "federal taxable estate"

((means-thetaxable-estate-as-determined-underchapter H-of
the HRC-witheutregard-to:

P Lo ¢ the-federal ] .

D) The-dedtetionf inhers 4 :
steeesston-taxes-alowable underseetion2058-of the JRC)) is
defined in WAC 458-57-105 (3)(i).

(3) Calculation of Washington's estate tax.

(a) The tax is calculated by applying Table W to the

Washington taxable estate. ((See-(e)-ef this-subseetionforthe
dsfiﬁ]t’ Eﬁ Ef HS!ZHS HH g{sﬁ tﬂ?ialﬁls sstate H))
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Table W
(For deaths occurring on or after January 1, 2014)
Washington The Amount Of Washington
Taxable Estate of Tax Equals Initial Taxable Estate
is at Least But Less Than Tax Amount Plus Tax Rate % Value Greater Than
$0 $1,000,000 $0 10.00% $0
$1,000,000 $2,000,000 $100,000 14.00% $1,000,000
$2.000,000 $3,000,000 $240,000 15.00% $2,000,000
$3,000,000 $4,000,000 $390,000 16.00% $3,000,000
$4,000,000 $6,000,000 $550,000 ((37-66%)) 18.00% $4,000,000
$6,000,000 $7,000,000 $((896;0600)) ((48-60%)) 19.00% $6,000,000
910,000
$7,000,000 $9,000,000 $((15676;000)) ((38-506%)) 19.50% $7,000,000
1,100,000
$9,000,000 $((15446;000)) ((49-60%)) 20.00% $9,000,000
1,490,000
Table W

(For deaths occurring before January 1, 2014)

Washington The Amount Of Washington
Taxable Estate of Tax Equals Initial Taxable Estate
is at Least But Less Than Tax Amount Plus Tax Rate % Value Greater Than
$0 $1.000,000 $0 10.00% $0
$1.000,000 $2.000,000 $100.000 14.00% $1.000,000
$2.000,000 $3.000.000 $240.000 15.00% $2.000,000
$3.000,000 $4.,000,000 $390.000 16.00% $3.000,000
$4.000.000 $6.000,000 $550,000 17.00% $4.000,000
$6.000,000 $7.000,000 $890.000 18.00% $6.000,000
$7.000,000 $9.000.000 $1.070.,000 18.50% $7.000.,000
$9.000,000 $1.440.,000 19.00% $9.000,000
; . t ’ FICRVIRE 48 Lessunlimited-marital- deduetion —$1;500,000
estate-o flgi‘l ?":hﬁ?' Fhe Eamol g i Less $1.500.000 statutory deduction —$1:506,000

tor)) Each year the department will pub-
lish each calendar year's "applicable exclusion amount." The
"applicable exclusion amount" is adjusted annually and is
defined in WAC 458-57-105 (3)(b).

AMENDATORY SECTION (Amending WSR 06-07-051,
filed 3/9/06, effective 4/9/06)

WAC 458-57-125 Apportionment of tax when ((there
are)) out-of-state ((assets)) property is included in the
gross estate of a decedent. (1) Introduction. This rule
applies to deaths occurring on or after May 17, 2005, and dis-
cusses how to apportion the estate tax when there is out-of-

Proposed
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state property included in the gross estate. The estate tax rule
on apportionment of estate tax for deaths occurring on or
before May 16, 2005, can be found in WAC 458-57-025.

(2) Calculation of apportioned tax. Apportionment of
the tax is allowed for estate property located outside of Wash-
ington, even if the other state where the out-of-state property

Washington State Register, Issue 14-09

Less applicable exclusion amount: ($2.012,000)
Washington taxable estate: $1.988.000

The preapportionment Washington estate tax for this
estate, using the table provided in WAC 458-57-115 (3)(a),

equals $238.320, computed as follows: $100,000 +

is located does not impose an estate tax. The amount of tax is
determined by multiplying the preapportioned tax using
Table W ((fsee-WAEC458-57-H-5)ymultiphied)) by a fraction.
The numerator of the fraction is the value of the property
included in the decedent's gross estate that is located in
Washington. The denominator of the fraction is the value of

the decedent's gross estate. Intangible property is located in

Washington if the decedent was a resident of this state at
death. Property qualifying for the farm deduction or the fam-

ily-owned business interest deduction is excluded from the

numerator and denominator of the fraction. See WAC 458-

57-155 ((€)), Farm deduction((3)), for additional information
on-thefarm-deduction:

Gross estate $3;106,600
Lessallowable-expenses-deduetion  —$106,000
Eess-$2.000,000-statutory-deduction ~ —$2,000,000
Washington-taxable-estate $1,600,000
Based-on—the—tax—table—the-estatetax—equals—$100:000
deeedentowned-an-out-of-state-asset-the tax-due-to-Washing-

() (a) Example — Washlngton res1dent decedent.

A widow dies during 2014 leaving a gross estate of $4.1 mil-
lion. The decedent was a Washington resident at death. Dece-
dent's primary residence is located in Seattle, Washington.
The decedent also owned a second home in Arizona valued at
$300,000 and unimproved real property in South Dakota val-
ued at $750,000. The estate had $100,000 in expenses
deductible for federal estate tax purposes. The applicable
exclusion amount for 2014 after adjustment for inflation is
$2.012.000.

Under the facts of this example the estate owes Washing-
ton estate tax on a Washington taxable estate of $1,988.000,

computed as shown below:

Gross estate: $4.100.000
Less allowable deductions: ($100.000)

Proposed

($988.000 x 14%) = $238.320.
Because the decedent owned out-of-state property, a

house in Arizona and unimproved real property in South

Dakota that are not subject to Washington estate tax, the tax
due to Washington is calculated by multiplying the amount of

preapportionment tax computed above by the fraction
described in this subsection (2). Also, because the decedent
was a Washington resident at death, the numerator of the
fraction is the value of all property included in the decedent's
gross estate that is located in this state, including the dece-

dent's intangible personal property. The denominator of the
fraction is the value of the decedent's gross estate. Using the

facts in our example, the tax owed to Washington equals
$177.287. computed as follows: (($4.100,000 - $1.050.000)/
$4,100,000) x $238.320 = $177.287.

(b) Example — Nonresident decedent. A widow dies
during 2013 leaving a gross estate of $6 million. The dece-
dent was a Colorado resident at death and all of the decedent's
property is located in that state, except for a vacation home
located in Washington valued at $650,000. The estate had
$100.000 in expenses deductible for federal estate tax pur-
poses. The applicable exclusion amount for 2013 is
$2.000,000.

Under the facts of this example, the estate owes Wash-
ington estate tax on a Washington taxable estate of

$3.900,000, computed as shown below:

Gross estate: $6.000,000
Less allowable deductions: ($100.000)
Less applicable exclusion amount: ($2.000.,000)
Washington taxable estate: $3.900,000

The preapportionment Washington estate tax for this

estate, using the table provided in WAC 458-57-115 (3)(a),
equals $534.000, computed as follows: $390,000 +

($900.000 x 16%) = $534.000.

Because the decedent owned property located outside
Washington, the tax due to Washington is calculated by mul-
tiplying the amount of preapportionment tax computed above
by the fraction described in this subsection (2). Also, because

the decedent was not a Washington resident at death, the
numerator of the fraction does not include the value of dece-

dent's intangible personal property. The denominator of the
fraction is the value of the decedent's gross estate. Using the

facts in this example, the tax owed to Washington equals
$57.850, computed as follows: ($650,000/$6.000,000) x

$534.000 = $57.850.
3) When is property located in Washlngton" ((A

pefseﬂﬂﬂafepeﬁy—}eee&ed—m—\&&shmg%eﬂ)) Matlonof

property owned by the decedent is determined at the time of

death.
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(a) All real property physically situated in this state, with
the exception of federal trust lands, and all interests in such
property, ((are-deemed-")) is located in((*)) Washington.
((Sueh)) Interests in real property include, but are not limited
to:

(1) ((beasehold-interests;

€1))) Mineral interests;

(6T eels (1 ] loris) i .
exeecutory-contraetfor-the-purchase-ef real-preperty;

vTFrusts)) (ii) Decedent's beneficial interest in real
property held in trust((s-efrealty))); and

((6é#)) (iii) Decedent's interest in jointly owned property
(e.g., tenants in common, joint with right of survivorship).

(b) Tangible personal property of a ((nenresident)) dece-
dent ((shall-be-deemed)) is located in Washington ((enly)) if:

(i) At the time of death the property is situated in Wash-
ington; and

(i1) It is present for a purpose other than transiting the
state.

(c) Intangible personal property of a decedent is located
in Washington if the decedent was a resident of this state at
death.

(d) Example. A nonresident decedent was a construction
contractor doing business as a sole proprietor. The decedent
was constructing a large building in Washington. At the time
of death, any of the decedent's equipment that was located at
the job site ((in-Washington)), such as tools, earthmovers,
bulldozers, trucks, etc., ((wotld-be-deemed)) is located in
Washington for estate tax purposes((~Alse;the-deeedenthad

atedand-si i | ; Lot

. | c Washi T

peses;-thatreal-prepertyshould-also-be-considered-apart-of
the-decedent's-estate-locatedinWashington)) because that

property was present in the state for a purpose other than tran-
siting the state.

NEW SECTION

WAC 458-57-175 Qualified family-owned business
interests. (1) Introduction. This rule applies to deaths
occurring on or after January 1, 2014, and is intended to
determine if the estate is eligible for the qualified family-
owned business interest deduction and to correctly calculate
the deduction.

(2) Definitions. For purposes of this section, the follow-
ing definitions apply:

(a) "Material participation" has the same meaning as pro-
vided in section 2032A (e)(6) of the Internal Revenue Code
as amended or renumbered as of January 1, 2005. Under the
federal tax provision, "material participation" generally
means the individual is materially involved in making signif-
icant management decisions for the trade or business, but not
necessarily the day-to-day operating decisions.

A decedent or a qualified heir will not be treated as mate-
rially participating in the family-owned business if:

(1) The income derived from carrying out the trade or
business is from the management decisions of another indi-
vidual or entity under an arrangement between the other indi-
vidual or entity and the decedent or qualified heir.

WSR 14-09-070

(i1) The activities that constitute material participation of
any agent of the decedent or qualified heir are not considered
the activities of the decedent or qualified heir when determin-
ing their material participation in the family-owned business.

(iii) A trustee's activities managing a trust for the benefit
of other individuals shall not be considered when determin-
ing whether any of the present interest beneficiaries of the
trust materially participate in the family-owned business.

(b) "Member of the decedent's family" and "member of
the family" have the same meaning as "member of the fam-
ily" in RCW 83.100.046(10).

(¢) "Qualified family-owned business interest" has the
same meaning as provided in section 2057(e) of the Internal
Revenue Code of 1986 as amended and renumbered as of
December 31, 2003.

(d) "Qualified heir" has the same meaning as provided in
section 2057(i) of the Internal Revenue Code of 1986 as
amended and renumbered as of December 31, 2003.

(e) When a business is held in a trust, only the individu-
als with a present-beneficiary interest in the trust may qualify
as a "qualified heir" or "member of decedent's family" under
this rule.

(3) Criteria for claiming the deduction.

(a) For the purposes of determining the tax due under
this chapter, a deduction is allowed for the value of the dece-
dent's qualified family-owned business interests. The total
deduction may not exceed two million five hundred thousand
dollars.

(b) The deduction is available only if all the following
criteria are met:

(i) The value of the decedent's qualified family-owned
business interests must exceed fifty percent of the decedent's
Washington taxable estate determined without regard to the
deduction for the applicable exclusion amount provided in
RCW 83.100.020 (1)(a);

(i1) During the eight-year period ending on the date of
the decedent's death, there must have been periods aggregat-
ing five years or more during which:

(A) Such interests were owned by the decedent or a
member of the decedent's family;

(B) There was material participation, within the meaning
of section 2032A (e)(6) of the Internal Revenue Code, by the
decedent or a member of the decedent's family in the opera-
tion of the trade or business to which such interests relate;

(iii) The qualified family-owned business interests are
acquired by any qualified heir from, or passed to any quali-
fied heir from, the decedent, within the meaning of RCW
83.100.046(2), and the decedent was at the time of his or her
death a citizen or resident of the United States; and

(iv) The value of the decedent's qualified family-owned
business interests is not more than six million dollars.

(4) Amounts deductible under this section.

(a) Only amounts included in the decedent's federal tax-
able estate may be deducted under this subsection.

(b) Amounts deductible under RCW 83.100.046 regard-
ing property used for farming may not be deducted under this
section.

Proposed
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(5) Additional estate tax imposed - Circumstances -
Amount.

(a) If the qualified heir, within three years of decedent's
death and prior to the qualified heir's death, meets one of the
four criteria listed below, that qualified heir will be assessed
additional estate tax.

(i) The material participation requirements described in
section 2032A (c)(6)(b)(ii) of the Internal Revenue Code are
not met with respect to the qualified family-owned business
interest which was acquired or passed from the decedent;

(i1) The qualified heir disposes of any portion of a quali-
fied family-owned business interest, other than by a disposi-
tion to a member of the qualified heir's family or a person
with an ownership interest in the qualified family-owned
business or through a qualified conservation contribution
under section 170(h) of the Internal Revenue Code;

(iii)) The qualified heir loses United States citizenship
within the meaning of section 877 of the Internal Revenue
Code or with respect to whom section 877 (e)(1) applies, and
such heir does not comply with the requirements of section
877(g) of the Internal Revenue Code; or

(iv) The principal place of business of a trade or business
of the qualified family-owned business interest ceases to be
located in the United States.

(b) The amount of the additional estate tax imposed
under this subsection if one of the four criteria in (a) of this
subsection is met is equal to the amount of tax savings with
respect to the qualified family-owned business interest
acquired or passed from the decedent.

(c) Interest applies to the tax due under this subsection
for the period beginning on the date that the estate tax liabil-
ity was due under this chapter and ending on the date the
additional estate tax due under this subsection is paid. Interest
under this subsection must be computed as provided in RCW
83.100.070(2).

(d) The additional estate tax imposed by this subsection
is due the day that is six months after any taxable event
described in (a) of this subsection occurred and must be
reported on a return as provided by the department.

(e) The qualified heir is personally liable for the addi-
tional tax imposed by this subsection unless he or she has fur-
nished a bond in favor of the department for such amount and
for such time as the department determines necessary to
secure the payment of amounts due under this subsection.
The qualified heir, on furnishing a bond satisfactory to the
department, is discharged from personal liability for any
additional estate tax and interest under this subsection and is
entitled to a receipt or writing showing such discharge.

(f) Amounts due under this subsection attributable to any
qualified family-owned business interest are secured by a lien
in favor of the state on the property in respect to which such
interest relates. The lien arises at the time the Washington
return is filed on which a deduction under this section is taken
and continues in effect until:

(1) The additional estate tax liability under this subsec-
tion has been satisfied or has become unenforceable by rea-
son of lapse of time; or

(i1) The department is satisfied that no further tax liabil-
ity will arise under this subsection.

Proposed
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(g) Security acceptable to the department may be substi-
tuted for the lien imposed by (f) of this subsection.

(h) For purposes of the assessment or correction of an
assessment for additional estate taxes and interest imposed
under this subsection, the limitations period in RCW
83.100.095 begins to run on the due date of the return
required under (d) of this subsection.

(i) For purposes of this subsection, a qualified heir may
not be treated as disposing of an interest described in section
2057 (e)(1)(A) of the Internal Revenue Code by reason of
ceasing to be engaged in a trade or business so long as the
property to which such interest relates is used in a trade or
business by any member of the qualified heir's family.

(6) Information to be furnished to the department:

(a) The personal representative of the estate claiming the
deduction is required to provide the names and contact infor-
mation of all qualified heirs on forms prescribed by the
department.

(b) Any qualified heir upon the department's request,
must submit to the department on an ongoing basis such
information as the department determines necessary or useful
in determining whether the qualified heir is subject to the
additional tax imposed in subsection (5) of this section. The
department may not require such information more fre-
quently than twice per year. The department may impose a
penalty on a qualified heir who fails to provide the informa-
tion requested within thirty days of the date the department's
written request for the information was sent to the qualified
heir. The amount of the penalty under this subsection is five
hundred dollars and may be collected in the same manner as
the tax imposed under subsection (5) of this section.

WSR 14-09-072
PROPOSED RULES
BEEF COMMISSION
[Filed April 18, 2014, 7:35 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-045.

Title of Rule and Other Identifying Information: WAC
60-12-030 Rules for implementation of promotional hosting
by the Washington beef commission.

Hearing Location(s): Natural Resource[s] Building,
1111 Washington Street S.E., 2nd Floor, Conference Room
271, Olympia, WA 98504, on June 12, 2014, at 10:00 a.m.

Date of Intended Adoption: June 23, 2014.

Submit Written Comments to: Kelly Frost, P.O. Box
42560, Olympia, WA 98504-2560, e-mail kfrost@agr.wa.
gov, fax (360) 902-2092, by 5:00 p.m., June 13, 2014.

Assistance for Persons with Disabilities: Contact WSDA
receptionist by May 28, 2014, TTY 1-800-833-6388 or (360)
902-1976.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules identify those authorized to make expenditures for the
Washington beef commission with respect to promotional
hosting and the objectives for those expenditures.
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Reasons Supporting Proposal: The Washington beef
commission is proposing rules on promotional hosting in
accordance with RCW 15.04.200.

Statutory Authority for Adoption: RCW 15.04.200,
chapters 16.67, 34.05 RCW.

Statute Being Implemented: RCW 15.04.200.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington apple commission,
governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Patti Brumbach, 14240
Interurban Avenue South, #224, Seattle, WA 98168, (206)
444-2902.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rules relate to the
internal operations of the commission and are in accordance
with RCW 15.04.200.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington beef commission is not a listed
agency under RCW 34.05.328 (5)(a)(1).

April 18,2014
Patti Brumback
Executive Director

NEW SECTION

WAC 60-12-030 Rules for implementation of promo-
tional hosting by the Washington beef commission. RCW
15.04.200 provides that agricultural commodity commissions
shall adopt rules governing promotional hosting expenditures
by agricultural commodity commission employees, agents,
or commissioners. The rules governing promotional hosting
expenditures for the Washington beef commission shall be as
follows:

(1) "Promotional hosting" means the hosting of individ-
uals or groups of individuals at meetings, meals, events, or
other gatherings for the purpose of agricultural development,
trade promotion, cultivating trade relations, and in the aid of
the marketing, advertising, promotion, or sales of beef and
beef products. Such hosting may include providing meals,
refreshments, lodging, transportation, gifts of a nominal
value, reasonable and customary entertainment, and normal
incidental expenses.

(2) Expenditures for promotional hosting shall be pursu-
ant to specific budget items in the commission's annual bud-
get as approved by the commission and the director.

(3) The commission staff members are authorized to
make expenditures for promotional hosting in accordance
with the provisions of these rules.

(4) Commissioners shall obtain prior authorization of the
commission before making any expenditure for promotional
hosting.

(5) All payments and reimbursements for promotional
hosting expenses shall be identified and supported by a host-
ing expense report with receipts attached when available.
Hosting expense report forms will be supplied by the com-
mission and shall require the following information:

(a) Name of each person hosted, and company or affilia-
tion name if appropriate;
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(b) General purpose of the hosting;

(¢) Date and location of hosting;

(d) Name and signature of person seeking payment or
reimbursement; and

(e) Amount of payment or reimbursement.

(6) The executive director of the commission or chair-
man of the board are authorized to approve direct payment or
reimbursements submitted in accordance with these rules,
provided that they are not authorized to approve their own
reimbursements.

(7) The following persons may be hosted by Washington
beef commission staff or board members when it is reason-
ably believed such hosting will promote agricultural develop-
ment, promote trade, cultivate trade relations, or aid in the
marketing, advertising, or sale of beef or beef products, pro-
vided that such hosting shall not violate federal or state con-
flict of interest laws:

(a) Individuals from private businesses, associations,
commissions;

(b) Foreign government officials;

(c) Federal, state, and local officials: Lodging, meals,
and transportation will be provided when such officials may
not obtain reimbursement for these expenses from their gov-
ernment employer;

(d) Individuals who directly influence consumer percep-
tion and demand for beef and beef products, including media
and health care professionals;

(e) Spouses of the persons listed in (d) of this subsection
when it is customary and expected; and

(f) The general public, at meetings and gatherings open
to the general public.

WSR 14-09-077
PROPOSED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed April 18, 2014, 11:39 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
18-015.

Title of Rule and Other Identifying Information: New
section WAC 181-79A-132, requires teachers holding an
endorsement in special education, early childhood special
education, English language learners or bilingual also hold a
second endorsement in a different area.

Hearing Location(s): Radisson Hotel, SeaTac Airport,
18118 International Boulevard, Seattle, WA 98188, on July
22,2014, at 8:30.

Date of Intended Adoption: July 22, 2014.

Submit Written Comments to: David Brenna, 600 Wash-
ington Street, Room 400, Olympia, WA 98504, e-mail david.
brenna@k12.wa.us, fax (360) 586-4548, by July 15, 2014.

Assistance for Persons with Disabilities: Contact David
Brenna by July 15, 2014, (360) 725-6238.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Endorsements in
special education and English learners are demonstrations of

Proposed
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a teacher's competencies in working with the characteristics
of a student. Content expertise is required for teachers to be
properly assigned to courses, regardless of the characteristics
of the student. The rule change requires future certificates
issued include a content endorsement in addition to the stu-
dent characteristic endorsement.

Statutory Authority for Adoption: Chapter 28A.410
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David Brenna, P.O. Box
42736 [47236], Olympia, WA 98504, (360) 725-6238.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed amend-
ment does not have an impact on small business and therefore
does not meet the requirements for a statement under RCW
19.85.030 (1) or (2).

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting David Brenna, 600 Washington Street, Olympia,
WA 98504, phone (360) 725-6238, fax (360) 586-4548, e-
mail david.brenna@k12.wa.us.

April 18,2014
David Brenna
Senior Policy Analyst

NEW SECTION

WAC 181-79A-132 Dual endorsement requirement.
Per WAC 181-82A-215, all teachers are required to hold at
least one endorsement, provided, a teacher who obtains a spe-
cial education, early childhood special education, bilingual
education, or English language learner endorsement after
September 1, 2016, must earn and/or hold a second endorse-
ment in another endorsement area. Special education, early
childhood special education, bilingual education, English
language learner, and traffic safety do not qualify as the other
endorsement area.

WSR 14-09-082
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed April 21, 2014, 1:51 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
03-037.

Title of Rule and Other Identifying Information: WAC
4-30-130 What are the quality assurance review (QAR)
requirement for licensed CPA firms?

Hearing Location(s): Holiday Inn Seattle Airport, Queen
Anne Room, 17338 International Boulevard, Seattle, WA
98188, on July 24, 2014, at 9:00 a.m.

Date of Intended Adoption: July 24, 2014.

Submit Written Comments to: Richard C. Sweeney,
Executive Director, P.O. Box 9131, Olympia, WA 98507-

Proposed
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9131, e-mail info@cpaboard.wa.gov, fax (360) 664-9190, by
July 3, 2014.

Assistance for Persons with Disabilities: Contact Kirsten
Donovan by July 3, 2014, TTY (800) 833-6388 or (800) 833-
6385 (telebraille).

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: 1. To enhance
public protection by specifying the timing and conditions
under which a reviewed firm must notify the board of dis-
agreements on a proposed grade and/or fees charged for a
firm's peer review;

2. To clarify that withholding compensation for a peer
review as a result of a disagreement about a proposed grade
may result in board action; and

3. To clarify when the board will takes its own action to
evaluate the subject firm's conformity with professional stan-
dards.

Reasons Supporting Proposal: To specify corrective
actions for those firms who do not comply with the peer
review requirements.

Statutory Authority for Adoption: RCW 18.04.055(9).

Statute Being Implemented: RCW 18.04.055(9).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: The Washington state board of
accountancy, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Richard C. Sweeney,
CPA, 711 Capitol Way South, Suite 400, Olympia, WA,
(360) 586-0163.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules will
not have more than minor economic impact on business.

A cost-benefit analysis is not required under RCW
34.05.328. The board of accountancy is not one of the agen-
cies required to submit to the requirements of RCW 34.05.-
328 (5)(a).

April 21, 2014
Richard C. Sweeney
Executive Director

AMENDATORY SECTION (Amending WSR 12-17-054,
filed 8/10/12, effective 9/10/12)

WAC 4-30-130 What are the quality assurance
review (QAR) requirements for licensed CPA firms? (1)
Purpose. The Washington state board of accountancy is
charged with protection of the public interest and ensuring
the dependability of information used for guidance in finan-
cial transactions or for accounting for or assessing the status
or performance of commercial and noncommercial enter-
prises, whether public, private or governmental. The purpose
of the QAR program is to monitor licensees' compliance with
audit, compilation, review, and other attestation standards. If
the board becomes aware that a firm's performance and/or
reporting practices for audit, review, compilation, and other
engagements covered by statements on standards for attesta-

tion engagements may not be in accordance with applicable
professional standards, the board will take appropriate action

to protect the public interest.
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(2) Peer review. Generally, all ((icensed)) firms
licensed in Washington state offering and/or performing
attest services as defined by WAC 4-30-010(5), compilation
services, as defined by WAC 4-30-010(12), or other profes-
sional services for which a report expressing assurance is pre-
scribed by professional standards ((i#-Washingten-state)), are
required to participate in a board-approved peer review pro-
gram as a condition of renewing each CPA firm license under
RCW 18.04.215 and WAC 4-30-114. However, certain
exemptions are listed in subsection (((40})) (11) of this sec-
tion. Board-approved peer review programs include:

(a) The inspection processes of the Public Company
Accounting Oversight Board (PCAOB);

(b) Peer review programs administered by the American
Institute of CPAs (AICPA);

(c) Peer review programs administered by the Washing-
ton Society of CPAs (WSCPA); and

(d) Other programs recognized and approved by the
board.

(3) Enrollment in peer review: A licensed firm must
enroll in a board-approved peer review program before issu-
ing a report for each of the following types of service or any
other service the board determines:

(a) Compilation on historical financial statements;

(b) Review on historical financial statements;

(c) Audit report on financial statements, performance
audit reports, or examination reports on internal controls for
nonpublic enterprises;

(d) ((Agreed-upon-procedures;

teyForeeasts-and

DProjeetions)) Other professional services subject to
Statements on Standards for Attestation Engagements.

The schedule for the firm's peer review shall be estab-
lished according to the peer review program's standards. The
board does not require any licensee to become a member of
any organization administering a peer review program.

(4) Participation in peer review. Every firm that is
required to participate in a peer review program shall have a
peer review in accordance with the peer review program stan-
dards.

(a) It is the responsibility of the firm to anticipate its
needs for review services in sufficient time to enable the
reviewer to complete the review by the assigned review date.

(b) Any firm that is dropped or terminated by a peer
review program for any reason shall have twenty-one days to
provide written notice to the board of such termination or
drop and to request authorization from the board to enroll in
another board-approved peer review program.

(c) In the event a firm is merged, otherwise combined,
dissolved or separated, the peer review program shall deter-
mine which firm is considered the succeeding firm. The suc-
ceeding firm shall retain its peer review status and the review
due date.

(d) A firm choosing to change to another peer review
program may do so only if there is not an open active peer
review and if the peer review is performed in accordance with
the minimum standards for performing and reporting on peer
reviews.

(5) Reporting requirements. Every firm must provide
the following information, along with the appropriate fees,
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with every application for renewal of a firm license by April
30th of the renewal year ((efexpirationthat-mayeonsist-of
bt imited-to)):

(a) Certify whether the firm does or does not perform
attest services or compilation services as defined by WAC 4-
30-010 (5), (12), or other professional services for which a
report expressing assurance is prescribed by professional
standards in Washington state;

(b) If the firm is subject to the peer review requirements,
provide the name of the approved peer review program in
which the firm is enrolled, and the period covered by the
firm's most recent peer review;

(c) Certify the result of the firm's most recent peer
review.

Failure to timely submit complete information and the
related fee by the April 30th due date can result in the assess-
ment of late fees. The board may waive late fees based on
individual hardship including, but not limited to, financial
hardship, critical illness, or active military deployment.

(6) A firm must notify the board within thirty days of the
date the peer reviewer or a team captain advises the firm that
a grade of pass with deficiencies or fail will be recom-
mended. The notification must include the details of any
required corrective action plan being recommended by the
peer reviewer or team captain, and the planned date (or time
period within which) the firm would intend to complete such
remedial action or actions if proposed corrective action plan
is approved by the appropriate peer review acceptance com-
mittee.

Notwithstanding any extensions of time by the peer
review program administrator, failure by the firm to meet its
planned schedule for completing its specific corrective action
plan required by the peer review program and/or timely pay
for the peer review services can result in board action.

(7) Documents required. A firm that has opted out of
participating in the AICPA Facilitated State Board Access
(FSBA) program shall provide to the board copies of the fol-
lowing documents related to the peer review report:

(a) Peer review report issued,

(b) Firm's letter of response, if any;

(c) Letter of acceptance from peer review program;

(d) Recommended action letter from the peer review pro-
gram, if any;

(e) A letter from the firm to the board describing correc-
tive actions taken by the firm that relate to recommendations
of the peer review program;

(f) Other information the firm deems important for the
board's understanding of the information submitted; and

(g) Other information the board deems important for the
understanding of the information submitted.

() (8) Document retention. Firms shall retain all
documents relating to peer review reports, including working
papers of the underlying engagement subject to peer review
that was reviewed, until the acceptance of a subsequent peer
review by the peer review program or for five years from the
date of acceptance of the most recent peer review ((by-the
peerreview-pregrant)), whichever is sooner.

((68))) (9) Extensions. The board may grant an extension
of time for submission of the peer review report to the board.

Proposed
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Extensions will be determined by the board on a case-by-case
basis.

((9Y)) (10) Verification. The board may verify the certi-
fications of peer review reports that firms provide.

((9))) (11) Exemption from peer review.

(a) Out-of-state firms that do not have a physical location
in this state, but perform attest or compilation services in this
state, and are otherwise qualified for practice privileges under
RCW 18.04.195 (1)(b) are not required to participate in the
board's program if the out-of-state firm participates in a
board-approved peer review program or similar program
approved or sponsored by another state's board of accoun-
tancy.

(b) Firms that do not perform attest services as defined
by WAC 4-30-010(5), compilation services, as defined by
WAC 4-30-010(12), or other professional services for which
a report expressing assurance is prescribed by professional
standards ((in-Washingten-state)) are not required to partici-
pate in a peer review program, and shall request exemption
on each firm license renewal application.

(c) Firms that prepare financial statements which do not
requlre reports under Statements on Standards for Account-
ing and Review Services (((SSARS) 8-as-eedified-in-SSARS
19)) (management use only compilation reports) and that per-
form no other attest or compilation services, are not required
to participate in a peer review program; however, any such
engagements ((eendueted)) performed by a firm that is other-
wise required to participate in a peer review program shall be
included in the selection of engagements subject to peer
review.

(D)) (12) Quality assurance oversight.

(a) The board will:

(i) Annually appoint a compliance assurance oversight
committee, and such other committees as the board, in its dis-
cretion deems necessary, to provide oversight of the adminis-
tration of approved peer review programs in order to provide
reasonable assurance that peer reviews are being conducted
and reported on in accordance with the minimum standards
for performing and reporting on peer reviews;

(ii)) Consider reports from the compliance assurance
oversight committee;

(iii) Direct the evaluation of peer review reports and
related documents submitted by firms;

(iv) Determine the appropriate action for firms that have
unresolved matters relating to the peer review process or that
have not complied with, or acted in disregard of the peer
review requirements;

(v) Determine appropriate action for firms when issues
with a peer review report may warrant further action; and

(vi) Take appropriate actions the board, in its discretion,
deems approprlate to carry out the functions of the quality
assurance review program and achieve the purpose of the
peer review requirement.

(b) The compliance assurance oversight committee
shall conduct oversight of approved peer review programs at
least semiannually to provide reasonable assurance that such
programs are in compliance with the minimum standards for
performing and reporting on peer reviews.

(i) The compliance assurance oversight committee's
oversight procedures may consist of, but are not limited to:
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(A) Attending the peer review program's report accep-
tance body (RAB) meetings during consideration of peer
review documents;

(B) Observing the peer review program administrator's
internal review of program and quality control compli-
ance((:));

(C) Observing the peer review program's review of the
administrator's process.

(i1) The compliance oversight assurance committee shall
report to the board any modifications to approved peer
review programs and shall make recommendations regarding
the continued approval of peer review programs.

((H2)) (13) Remedies. ((Fhe-board's—quality-assuranee
. . ted or il Lt of o fierm

appropriate-action-to-proteet the-public-interestinelading, but
nethHmitedte:)) The board will take appropriate action to pro-
tect the public's interest if the board determines through the
peer review process or otherwise that a firm's performance
and/or reporting practices are not or may not be in accordance
with applicable professional standards, the firm does not
comply with peer review program requirements, or the firm
does not comply with all or some of the reporting, remedial
action, and/or fee payment requirements of subsection (5) of
this section. The board's actions may include, but are not lim-
ited to:

(a) Require the firm to develop quality control proce-
dures to provide reasonable assurance that similar occur-
rences will not occur in the future;

(b) Require any individual licensee who had responsibil-
ity for or who substantlally paﬂlclpated in the ((substandard

)) engage-
ment(s), to successfully complete specific courses or types of
continuing education as specified by the board;

(© Requlre that the rev1ewed ﬁrm resp0n51ble for ((eﬂe

attest)) engagement(s) subm1t all or spec1ﬁed categorles of'its
compilation or attest working papers and reports to a preissu-
ance evaluation performed by a board-approved licensee in a
manner and for a duration prescribed by the board. Prior to
the firm issuing the reports on the engagements reviewed, the
board-approved licensee shall submit to the board for board
acceptance a report of the findings, including the nature and
frequency of recommended actions to the firm. The cost of
the board-approved preissuance evaluation will be at the
firm's expense;

(d) Require the reviewed firm to engage a board-
approved licensee to conduct a board-prescribed on-site field
review of the firm's work product and practices or perform
other investigative procedures to assess the degree or perva-
siveness of ((substandard-erseriously-questionable)) non-

compliant work product. The board-approved licensee
engaged by the firm shall submit a report of the findings to
the board within thirty days of the completion of the services.

[104]



Washington State Register, Issue 14-09

The cost of the board-prescribed on-site review or other
board-prescribed procedures will be at the firm's expense; or

(e) Initiate an investigation pursuant to RCW 18.04.295,
18.04.305, and/or 18.04.320((;-and)).

(f) Absent an investigation the specific rating of a single
peer review report((-individually;)) is not a sufficient basis to
warrant disciplinary action.

(((3))) (14) The board may solicit and review licensee
reports and/or other information covered by the reports from
clients, public agencies, banks, and other users of such infor-
mation.

WSR 14-09-093
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed April 22,2014, 9:12 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-076.

Title of Rule and Other Identifying Information: Chapter
296-104 WAC, Board of boiler rules—Substantive.

Hearing Location(s): Department of Labor and Indus-
tries (L&I), 950 Broadway, Suite 200, Tacoma, WA 98402-
4453, on May 28, 2014, at 10:00 a.m. For directions to the
L&I office: http://www.Ini.wa.gov/Main/ContactInfo/
OfficeLocations/tacoma.asp.

Date of Intended Adoption: June 17, 2014.

Submit Written Comments to: Alicia Curry, Rules Coor-
dinator, P.O. Box 44400, Olympia, WA 98504-4400, e-mail
Alicia.Curry@Lni.wa.gov, fax (360) 902-5292, by 5 p.m. on
May 28, 2014.

Assistance for Persons with Disabilities: Contact Alicia
Curry by May 14, 2014, at Alicia.Curry@Lni.wa.gov or
(360) 902-6244.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The board of
boiler rules is proposing amendments to chapter 296-104
WAC, Board of boiler rules—Substantive, to adopt new
safety code requirements and a housekeeping change. The
boiler rules are reviewed on a regular basis to ensure the rules
are consistent with national boiler and unfired pressure vessel
safety standards and industry practice. Due to the rule-mak-
ing moratorium, the board of boiler rules didn't adopt rules to
align with the 2013 (current edition) National Board Inspec-
tion Code (NBIC), used to regulate the industry.

Proposed amendments to this chapter will:

* Adopt the 2013 (current edition) NBIC require-
ments for boilers and unfired pressure vessels in the
state of Washington;

e Adopt the current revision of the National Board
NB-263 standards, rules for national board in-ser-
vice and new construction inspectors; and

* Remove an obsolete reference to provide rule clarity
and consistency in the rules.
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Reasons Supporting Proposal: This rule making is
needed to update existing requirements to ensure the most
current standards are in place for proper construction, instal-
lation, inspection, operation, maintenance, alterations, and
repairs of boilers and unfired pressure vessels that improve
public safety.

Statutory Authority for Adoption: Chapter 70.79 RCW,
Boilers and unfired pressure vessels.

Statute Being Implemented: Chapter 70.79 RCW, Boil-
ers and unfired pressure vessels.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: José Rodriguez, Tumwa-
ter, Washington, (360) 902-6348.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. L&l is exempt from pre-
paring a small business economic impact statement under
RCW 19.85.030 (1)(a), since the proposed rules would not
impose more than minor costs on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. L&l is exempt from preparing a cost-benefit anal-
ysis under RCW 34.05.328 (5)(a), since the proposed rules
would not impose more than minor costs on businesses.

April 22,2014
Robert E. Olson
Chair

AMENDATORY SECTION (Amending WSR 08-12-015,
filed 5/27/08, effective 6/30/08)

WAC 296-104-050 Administration—What are the
requirements for a boiler inspector? Application for exam-
ination for a Washington state certificate of competency shall
be in writing upon a form to be furnished by the chief inspec-
tor stating the school and education of the applicant, a list of
employers, period of employment and position held with
each employer. Applications containing willful falsification
or untruthful statements shall be rejected.

In order to qualify as a prospective inspector, an appli-
cant shall meet the minimum requirements as set forth in the
national board's "Rules for Commissioned Inspectors,"
NB263, Revision ((+7)) 8 (02/07) or API-510 (ninth edition),
as appropriate.

If the applicant's history and experience meet with the
approval of the chief inspector based on the board of boiler
rules approved criteria, the candidate shall be given the
Washington state examination. If the applicant is accepted on
the merits of these examinations or as provided for in WAC
296-104-065, and the applicant is in possession of a national
board commission or API-510 certification, as appropriate, a
Washington state certificate of competency will be issued by
the chief inspector.

For those applicants sitting for the national board exam-
ination in conjunction with the Washington state examina-
tion, a certificate of competency will be issued by the chief
inspector upon receipt of a valid national board commission.

Examinations shall be held at locations and times when
considered necessary by the chief inspector. The examina-
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tions may be offered four times each year, namely, the first
Wednesday and following Thursday of the months of March,
June, September and December. Special examinations may
be held when considered necessary by the chief inspector.

AMENDATORY SECTION (Amending WSR 08-24-072,
filed 12/1/08, effective 1/1/09)

WAC 296-104-102 Inspection—What are the stan-
dards for in-service inspection? Where a conflict exists
between the requirements of the standards listed below and
this chapter, this chapter shall prevail. The duties of the in-
service inspector do not include the installation's compliance
with other standards and requirements (environmental, con-
struction, electrical, undefined industrial standards, etc.), for
which other regulatory agencies have authority and responsi-
bility to oversee.

(1) The standard for inspection of nonnuclear boilers,
unfired pressure vessels, and safety devices ((is)) in the
National Board Inspection Code (NBIC), ((2007)) 2013 edi-
tion Part 2, ((with-addenda;)) excluding Section 6, Supple-
ments 1, 2, 5, 6, and 7 which may be used as nonmandatory

guidelines. ((Fhisecede-maybeused-on-orafterthe-date-of

by-the beard-as-speetftedin RECW70:79-050(2)))

(2) The standard for inspection of historical steam boil-
ers of riveted construction preserved, restored, or maintained
for hobby or demonstration use, shall be Appendix "C" of the
National Board Inspection Code (NBIC) 2004 edition with
2006 addenda.

(3) The standard for inspection of nuclear items is
ASME section XI. The applicable ASME Code edition and
addenda shall be as specified in the owner in-service inspec-
tion program plan.

(4) Where a petroleum or chemical process industry
owner/user inspection agency so chooses, the standard for
inspection of unfired pressure vessels used by the owner shall
be the API-510 Pressure Vessel Inspection Code, ninth edi-
tion, with addenda. This code may be used on or after the date
of issue.

(5) TAPPI TIP 0402-16, dated 2006 may be used for
both pulp dryers and paper machine dryers when requested
by the owner. When requested by the owner, this document
becomes a requirement and not a guideline.

AMENDATORY SECTION (Amending WSR 02-23-036,
filed 11/13/02, effective 12/14/02)

WAC 296-104-271 Installation—How does an
owner, user, or installer obtain a variance from clear-
ances? Variances from WAC 296-104-255, ((296-104-2565))
296-104-260, and 296-104-265 may be requested. The vari-
ance request shall be in writing on an appropriate form
approved by the chief inspector, and shall specify how equiv-
alent safety is to be maintained. The chief inspector may
grant the variance provided that safety and accessibility for
inspections are acceptable.

Proposed [106]

Washington State Register, Issue 14-09

AMENDATORY SECTION (Amending WSR 08-24-072,
filed 12/1/08, effective 1/1/09)

WAC 296-104-502 Repairs—What is the standard
for nonnuclear repairs and alterations? The standard for
repairs/alterations is:

(1) National Board Inspection Code (NBIC), ((206%))
2013 edition Part 3, ((with-addends;)) excluding Section 6,
Supplements 1, 2, 5, 6, and ((#)) 10 which may be used as
nonmandatory guidelines.

(2) The standard for repair of historical boilers or riveted
construction preserved, restored, or maintained for hobby or
demonstration use, shall be Appendix C of the National
Board Inspection Code (NBIC) 2004 edition with 2006
addenda.

WSR 14-09-100
PROPOSED RULES
HEALTH CARE AUTHORITY
(Washington Apple Health)
[Filed April 22, 2014, 1:58 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
07-025.

Title of Rule and Other Identifying Information: Amend-
ing WAC 182-550-3400 Case-mix index, 182-550-3600
Diagnosis-related group (DRG) payment—Hospital trans-
fers, 182-550-3700 DRG high outliers and 182-550-4500
Payment method—Ratio of costs-to-charges (RCC); and
repealing WAC 182-550-3300, 182-550-3350, 182-550-
3500, and 182-550-4600.

Hearing Location(s): Health Care Authority (HCA),
Cherry Street Plaza Building, Sue Crystal Conference Room
106A, 626 8th Avenue, Olympia, WA 98504, on May 27,
2014, at 10:00 a.m. Metered public parking is available street
side around building. A map is available at http://www.hca.
wa.gov/documents/directions_to_csp.pdf or directions can
be obtained by calling (360) 725-1000.

Date of Intended Adoption: Not sooner than May 28,
2014.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 45504, Olympia, WA 98504-5504, delivery 626 8th
Avenue, Olympia, WA 98504, e-mail arc@hca.wa.gov, fax
(360) 586-9727, by 5:00 p.m. on May 27, 2014.

Assistance for Persons with Disabilities: Contact Kelly
Richters by May 22, 2014, TTY (800) 848-5429 or (360)
725-1307 or e-mail kelly.richters@hca.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Revising the out-
lier rules is an integral part of updating inpatient hospital pay-
ment rates to reflect changes in hospital industry practices
and state medicaid payment policies as requested by the leg-
islature. The update called "rebasing" is completed by a con-
sultant hired by the state of Washington in coordination with
stakeholders including hospitals, the Washington State Hos-
pital Association, office of financial management, legislative
staff and others.

Statutory Authority for Adoption: RCW 41.05.021.
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Statute Being Implemented: Chapter 74.60 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Jason R. P. Crabbe, Olympia, Washington 98504-2716, (360)
725-1346; Implementation and Enforcement: Dylan Oxford,
Olympia, Washington 98504-5500, (360) 725-2130.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The joint administrative
[rules] review committee has not requested the filing of a
small business economic impact statement, and these rules do
not impose a disproportionate cost impact on small busi-
nesses.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

April 22,2014
Kevin M. Sullivan
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-14-073,
filed 6/30/11, effective 7/1/11)

WAC 182-550-3400 Case-mix index. (1) The ((depart-
ment:

))) medicaid agency calculates the case-mix index
(CMI) for each individual hospital to measure the relative
cost for treating medicaid and ((SEHHR)) CHIP cases in a
given hospital. The CMI represents the relative acuity of the
claims.

)

Using medicaid and children's health insurance program

(CHIP) admissions data from the individual hospital and the
hospital's base period cost report, the agency calculates the
CMI by:

(a) ((Fhe-department-multiplies)) Multiplying the num-
ber of medicaid and ((SEHH)) CHIP admissions to the hos-

pital for a specific diagnosis-related group (DRG) classifica-
tion by the relative weight for that DRG classification. The

((department)) agency repeats this process for each DRG
billed by the hospital((<));

(b) ((Fhe-departmentadds)) Adding together the prod-
ucts in (a) of this subsection for all of the medicaid and
((S€HHR)) CHIP admissions to the hospital in the base
year((-)); and

(¢) ((Fhe—department—divides)) Dividing the sum
obtained in (b) of this subsection by the corresponding num-
ber of medicaid and ((SEHHR)) CHIP hospital admissions.
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() Exampledfthe-averagecase-mixindexforagroup

! ] e eald I . :
tieations:))

(3) The ((department)) agency recalculates each hospi-

tal's ((ease-mix-index periodieally butnelessfrequentlythan

each-timerebasingis-done)) CMI during inpatient hospital

rebasing, or as needed.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-3600 Diagnosis-related group (DRG)
payment—Hospital transfers. (1) The rules in this section
apply when an eligible client transfers from an acute care
hospital or distinct unit to any of the following:

(a) ((BefereJuly 12009, to-anotheracute-eare-hospital
it it and
(b)-On-erafterFuly 12009, to-one-of the following:

)) Another acute care hospital or distinct unit;

((61)) (b) A skilled nursing facility (SNF);

((61)) (c) An intermediate care facility (ICF);

((6w)) (d) Home care under the ((department's)) medic-
aid agency's home health program;

((6M)) (e) A long-term acute care facility (LTAC);

(/D)) () Hospice (facility-based or in the client's
home);

((evid))) (2) A hospital-based, medicare-approved swing
bed, or another distinct unit such as a rehabilitation or psychi-
atric unit (see WAC ((388-550-3000)) 182-550-3000); or

((6¢1iD))) (h) A nursing facility certified under medicaid
but not medicare.

(2) The ((department)) agency pays a transferring hospi-
tal ((

ity;)) the lesser of:

(a) The appropriate diagnosis-related group (DRG) pay-
ment ((based-en-a-stable PRG)); or

(b) ((&)) The prorated DRG payment ((whenthe-elient's
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(10) Thedepartment)) agency pays ((the)) an intervening
hospital((€s})) a per diem payment based on the method

described in subsection ((3))) (2) of this section.

(D)) (1) The transfer payment policy described in this
section does not apply to claims grouped into ((AP-BRG))
DRG classifications ((that-are-paid)) the agency pays based
on the per diem, case rate, or ratio of costs-to-charges (RCC)
payment methods.

((H2)) (8) The ((department)) agency applies the fol-
lowing to the payment for each claim((;)):

(a) All applicable adjustments for client responsibil-
ity(()):

(b) Any third-party liability((;));

(c) Medicare((;)) payments; and

(d) Any other adjustments as determined by the ((depart-
ment)) agency.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-3700 DRG ((high-eest-andlow-eost))
high outliers((and-new-systemDRG-and-per-diem-high

1)), which the agency calculates by: (a)The-elient's-admission-date-on-the-elaim-is-before-Jan-

(i) Using the average length of stay (ALQOS) for the 5 i iti “admi
assigned DRG: istrati > :

(A) The agency uses the 3M national average length of (-A-threshold-of twenty-eight-thousand-doHars;-and
stay for paying inpatient claims. G-A-thresheld-ef threetimesthe-applieable DRGpay-

(B) The agency publishes ALOS values on its web site; ment-amount:

(ii) Dividing the hospital's allowed payment amount for ) The-client's-admission-date-on-the-elaimisJanuary 15
the assigned DRG by the ALOS in (b)(i) of this subsection; 5 5 i i "admi

(iii) Determining the client length of stay as all medically i i . :
necessary days at the transferring hospital, plus one day; and A-threshold-ef thirty-three theusand-doHars:and

(iv) Multiplying the number in (b)(ii) of this subsection irA-threshold-of three-times-the-apphecable PRG-pay-
by the length of stay determined in (b)(iii) of this subsection. AreRtaietnt:

(3) The agency applies the outlier payment method if a ) Fer-dates-ofadmission-before-August 15,2007 if the

transfer case qualifies as a high outlier. To qualify for a high elaimqualifiesas-a DRGhigh-cost-outlierthe high-eostout-
outlier, the costs (ratio of cost-to-charges multiplied by cov- herthresheldfor paymentpurpeses;is-the-ameuntin-subsee-

ered allowed charges) for the transfer must exceed the outlier oD a)yH-or-(;-whicheverisgreater,foran-admission
threshold. The threshold is the DRG allowed amount (hospi- 5 i i i

tal-specific rate multiplied by DRG relative weight) plus
forty thousand dollars.

(4) The ((department)) agency does not pay a transfer-
ring hospital for a nonemergency case when the transfer is to
another acute care hospital.

((68))) (5) The ((department)) agency pays the full DRG

payment to the discharging hospital for a discharge to home

or self-care. This is the ((department's)) agency's maximum
payment to a discharging hospital.

((@))@Thﬁ: ((dep&ﬁment—éees—neﬁ—pay—a—d&sel&rg'iﬂg ion; iph ital 5
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4 Fer-dates-of admission-en-and-after August ;20074
department-determines-payiment-for-amedicatd-clatm-that the-department)) (1) The agency identifies a diagnosis-related
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group (DRG) high outlier claim based on the claim's esti- a) To qualify as a DRG high outlier claim, the estimated
mated costs. The agency allows a high outlier payment for costs for the claim must be greater than the outlier threshold
claims paid using the DRG payment method when high out- effective for the date of admission. The outlier threshold
lier ((qaalifying)) criteria are met. amount is depicted in the following table:
Dates of Admission Pediatric Nonpediatric
February 1, 2011 — July 31, 2012 Base DRG * 1.50 Base DRG * 1.75
August 1, 2012 — June 30, 2013 Base DRG * 1.429 Base DRG * 1.667
July 1, 2013 — June 30, 2014 Base DRG * 1.563 Base DRG * 1.823
July 1. 2014, and after Base DRG + $40.000 Base DRG + $40.,000
(b) The agency calculates the estimated costs of the estimated-cost-must-be-greater-than-beth-thefixed-outher
claim ((are-ealeulated)) by multiplying the total submitted threshold-of fifty-thousand-doHars-and-ene-hundredfiftyper-
charges, minus the ((rereevered)) nonallowed charges on the en applicable per-diem base-allowed-amoun Oay

claim, by the hospital's ratio of costs-to-charges (RCC) ((rate- ment:

((T—hese)) (c) When a transferrlng hosmtal submlts a 6y Fer-dates-of admission-en-and-after August ;2007
transfer claim to the agency, the high outlier criteria ((are i i i
alse)) used to determine ((if-a-transfer)) whether the claim PRG-¢lasstfieation-that hasfewer-thanten-oceurreneesHow
quahﬁes for high outlier payment ((When—a—tfaﬁsfer—e}aim—is volume)-or-thatisunstable based-on-thestatistieal-stability

1 1 to-thod 1 ; ] L . . . . .
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$35,000+$0—%35,000

8))) is the DRG allowed amount for the claim before
the transfer payment reduction.

(2) The agency calculates the high outlier payment by
multiplying the hospital's estimated cost above threshold
(CAT) by the outlier adjustment factor. The outlier adjust-
ment factors, which vary by dates of admission and inpatient
payment policy, are depicted in the table at the end of this
subsection.

(a) For inpatient claims paid under the all-patient-diag-
nosis-related group (AP-DRG), the agency uses a separate
outlier adjustment factor for:

(1) Pediatric services, including all claims submitted by
children-specialty hospitals;

(>ii) Burn services; and

(ii1) Nonpediatric services.

(b) For inpatient claims paid under the all-patient
refined-DRG (APR-DRG), the agency uses a separate outlier
adjustment factor for a:

(1) Severity of illness (SOI) of one or two; or

(ii) SOI of three or four.

AP-DRG Dates of Admission Pediatric Burn Nonpediatric
Before August 1, 2012 CAT *0.95 CAT * 0.90 CAT *0.85
August 1, 2012 — June 30, 2013 CAT * 0.998 CAT * 0.945 CAT * 0.893
July 1, 2013 — June 30, 2014 CAT *0.912 CAT * 0.864 CAT * 0.816
APR-DRG Dates of Admission SOl1or2 SOl 3or4
July 1, 2014, and after CAT * 0.80 CAT * 0.95
[113] Proposed
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(3) For state-administered programs (SAP), the agency

applies the hospital-specific ratable to the outlier adjustment

Washington State Register, Issue 14-09

(4) This subsection contains examples of outlier claim

payment calculations.

factor.

DRG
Allowed Outlier Claim
DRG SOI Amount Threshold! Cost? Percent Ratable Base DRG Outlier? Paymentt
1 $10,000 $50.000 $100.000 0.80 n/a $10.000 $40.000 $50.000
3 $10,000 $50.000 $100.000 0.95 n/a $10,000 $47.500 $57.500

1 Threshold = $40,000 + base DRG

2 Cost = Billed charges - noncovered charges - denied
charges

3 Qutlier = (cost - threshold) * outlier percent

4 Claim payment = base DRG + outlier

(5) When directed by the legislature to achieve targeted
expenditure levels, as described in WAC ((388-550-
2806(2))) 182-550-3000(8), the ((department)) agency may

apply an inpatient adjustment factor to any of the high outlier
thresholds and to any of the ((pereentages-ef)) outlier adjust-
ment factors described in this section.

(%)) (6) The ((department)) agency applies the fol-
lowing to the payment for each claim((eH)):

(a) All applicable adjustments for client responsibility((;
any));

(b) Any third-party liability((;medieare;));

(c) Medicare payments; and ((any))

(d) Any other adjustments as determined by the ((depart-
ment)) agency.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-4500 Payment method—Ratio of
costs-to-charges (RCC). (1) The medicaid agency pays hos-

pitals using the ratio of costs-to-charges (RCC) ((is-defined-in

GDRG)—per—diem—amb&lateiﬂy)) Davment method for serv1ces

exempt from the following payment methods:
ja[ Ambulatogy payment 013551ﬁcat10n (APC)((—ma*t—

viees));
(b) Diagnosis-related group (DRG);

(c) Enhanced ambulatory patient group (EAPG);

(d) Per case;

(e) Per diem; and

(f) Maximum allowable fee schedule.

(2) The ((department)) agency:

(a) Determines the payment ((due—ahespital-under—the
RECpaymentmethed)) for:

(1) Inpatient claims by multiplying the hospital's inpa-
tient RCC ((rate)) by the allowed covered charges for medi-
cally necessary services((z)); and
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(i1) Outpatient claims by multiplying the hospital's out-
patient RCC ((rate)) by the allowed covered charges for med-
ically necessary services.

(b) Deducts from the amount derived in (a) of this sub-
section ((any)):

(1) All applicable adjustments for client responsibility
((amount));

(ii) Any third-party liability (((FPEB)-ameusnt));

(iii) Medicare payments; and

((Gi-Other—applicable-payment-programadjustment))

(iv) Any other adjustments as determined by the agency.

(c) Limits the RCC payment to the hospital's ((aHew-
able)) usual and customary charges for services allowed by
the agency.

4 Forinpatienthospital- dates-of admission-onand-after
Angust1;2007-the-department)) The agency uses the RCC
payment method to ((payfer)) calculate the following:

(a) Payment for the following services:
(1) Organ transplant services ((identifted-in)) (See WAC
((388-556-4460)) 182-550-4400 (4)(h));

((éb}—Hfgh—eﬁ%her—qua}tfymg—ela&ms—fsee—\M%SS-SSG-

e))) (ii) Hospital services provided at a long-term acute
care (LTAC) facility not covered under the LTAC per diem
rate (see WAC ((388-550-2596)) 182-550-2596); and

(((8))) (iii) Any other hospital service identified by the
agency as being paid by the RCC payment method; and

(b) Costs for the following:

(i) High outlier qualifying claims (see WAC 182-550-
3700); and

(ii) Hospital services provided in hospitals eligible for
certified public expenditure (CPE) payments (((see-WAEC
388-550-4650(3P—and

]EE) ’im” other hESfiltal.SEi Fee iiEl o 1]ﬁs EPEEﬁEE publishec
method-

5))) under WAC 182-550-4650(5).
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(4) When directed by the legislature to achieve targeted
expenditure levels, as described in WAC ((388-550-2806
2))) 182-550-3000(8), the ((department)) agency may apply
an inpatient adjustment factor to the inpatient RCC payments
made for the services in subsection (((4})) (3) of this sec-

tion((;exeeptas-provided-insubsection(6)-of thisseetion)).
((@F%Msp%&pmﬁn&é%ﬂ&&e&&ﬁed—p&bhc—expeﬁ-

H-TFhe-department)) (5) This section explains how the

agency calculates each in-state and critical border hospital's
RCC ((rate-as-foHews)). For noncritical border city hospitals,
see WAC 182-550-3900. The ((department)) agency:

(a) Divides ((each-hospital'sallowable-costsbypatient-
relatedreventesassoctated-with-these-aHowable—eests))
adjusted costs by adjusted patient charges. The ((depart-
ment)) agency determines the allowable costs and associated
((revenues)) charges.

(b) Excludes((;prior-to-caleulating-the RECratedepart-
ment)) agency nonallowed costs and nonallowed ((revente))

charges, such as costs and ((revenues)) charges attributable to
a change in ownership.

(c) Bases the RCC ((rate)) calculation on data from the
hospital's ((*as—fited")) annual medicare cost report (Form
((2552-96)) 2552) and applicable patient revenue reconcilia-
tion data provided by the hospital. The ((*asfiled")) medicare
cost report must cover a period of twelve consecutive months
in its medicare cost report year.

(d) Updates a hospital's inpatient RCC ((rate)) annually
after the hospital sends its ((“as—fted")) hospital fiscal year
medicare cost report to the centers for medicare and medicaid
services (CMS) and the ((department)) agency. ((In-the-ease
where)) If medicare grants a delay in submission of the CMS
medicare cost report to the medicare fiscal intermediary ((is
gf&ﬂfed—byhmed-ie&re)) the ((department)) agency may deter-
mine an alternate method to adjust the RCC ((rate-based-on-a
department-determined-methed)).

(e) Limits a noncritical access hospital's RCC ((pay-
ment)) to one ((hundredpereent-ofits—allowed-covered
eharges)) point zero (1.0).

((D-DPeterminesanRECrate—when)) (6) For a hospital
((38)) formed as a result of a merger (((referte)) see WAC
((388-550-4200)) 182-550-4200), ((by<cembining)) the
agency combines the previous hospital's medicare cost
reports and ((feHewing)) follows the process in ((€&))) sub-

section (5) of this ((subseetten)) section. The ((department))
agency does not use partial year cost reports for this purpose.

((fe) Determines—a—new-instate-hespital's RCCrate by
ealenlating-and-usingthe-average RCCrate—for-all-eurrent

neneritical-aceess-hospitalsloeated-in-Washington-state—The
department)) (7) For newly constructed hospitals and hospi-
tals not otherwise addressed in this chapter, the agency annu-
ally calculates a weighted average in-state RCC ((rate)) by

((identifying-al-instate-hospitals—with-speeifie RCCrates
and)) dividing the ((department-determined-total patient-
relatedrevenues-assoeiated-with-these)) sum of agency-deter-

mined costs for all in-state hospitals with RCCs by the sum of
agency-determined charges for all hospitals with RCCs.
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(8) The ((department)) agency calculates each hospital's
outpatient RCC ((rate)) annually. The agency calculates:

(a) (Fhe-department-ealenlates)) A hospital's outpatient
RCC ((rate)) by multiplying the hospital's inpatient RCC
((rate)) by the outpatient adjustment factor (OAF)((-)); and

(b) The ((department-determines-the)) weighted average
in-state hospital outpatient RCC ((rate)) by multiplying the
in- -state welghted average inpatient RCC ((rate)) by the ((eut-

)) OAF.

(9) The ((eutpatient-adjustment-faetor)) OAF:

(a) Is the ratio between the outpatient and inpatient RCC
payments((;established-in1998-threughnegotiation—with
hespital-previders));

(b) Is updated annually to adjust for cost and charge
inflation; and
(c) Must not exceed ((+-0;and
DT chifk oted-f he_OPPS . ;
hospitals-exempt-fromOPPS)) one point zero (1.0).

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 182-550-3300 Hospital peer groups and cost caps.
WAC 182-550-3350 Outlier costs.

WAC 182-550-3500 Hospital annual inflation adjustment
determinations.

WAC 182-550-4600 Hospital selective contracting pro-
gram.

WSR 14-09-101
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed April 22,2014, 3:15 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
02-027.

Title of Rule and Other Identifying Information: Chapter
246-440 WAC, creating a new chapter for healthcare associ-
ated infections reporting.

Hearing Location(s): Department of Health, Town Cen-
ter 2, Room 158, 101 Israel Road S.E., Tumwater, WA
98501, on May 27, 2014, at 9:00 a.m.

Date of Intended Adoption: June 27, 2014.

Submit Written Comments to: Jason Lempp, Healthcare
Associated Infections Program, Department of Health, P.O.
Box 47811, Olympia, WA 98504-7811, e-mail http://www3.
doh.wa.gov/policyreview/, fax (360) 236-4245, by May 27,
2014.

Assistance for Persons with Disabilities: Contact Jason
Lempp by May 19, 2014, TTY (800) 833-6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
establishes a new healthcare associated infections reporting
requirement for acute-care hospitals. Acute-care hospitals

Proposed
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licensed by the state would be required to report healthcare-
associated Clostridium difficile (C. difficile) infections via
the Centers for Disease Control and Prevention (CDC)
National Healthcare Safety Network (NHSN) LabID event
method. This will align state and federal requirements.

Reasons Supporting Proposal: HB 1471 (chapter 319,
Laws of 2013 PV) requires the department of health to deter-
mine if necessary to delete, add, or modify in rules reporting
of healthcare associated infections to align state reporting
with the reporting categories of the Centers for Medicare and
Medicaid Services. C. difficile infections are widespread and
a growing problem in hospitals across the nation. They are
steadily increasing in Washington state.

Statutory Authority for Adoption: RCW 43.70.056.

Statute Being Implemented: RCW 43.70.056.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, governmen-
tal.

Name of Agency Personnel Responsible for Drafting:
David Birnbaum, 101 Israel Road S.E., Tumwater, WA
98501, (360) 236-4153; Implementation and Enforcement:
Marisa D'Angeli, 1610 N.E. 150th Street, Shoreline, WA
98155-7224, (206) 418-5595.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule
would not impose more than minor costs on businesses in an
industry. A copy of the statement may be obtained by con-
tacting Ala Mofidi, 101 Israel Road S.E., Tumwater, WA,
phone (360) 236-4055, fax (360) 586-7424, e-mail alaeddin.
mofidi@doh.wa.gov.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Jason Lempp, 101 Israecl Road S.E., Tumwater,
WA 98501, phone (360) 236-4249, fax (360) 236-4245, e-
mail Jason.Lempp@doh.wa.gov.

April 22,2014

Jessica Todorovich

Deputy Secretary

for John Wiesman, DrPH, MPH
Secretary

Chapter 246-440 WAC

HEALTH CARE-ASSOCIATED INFECTIONS
REPORTING

NEW SECTION

WAC 246-440-010 Definitions. The definitions in this
section apply throughout the chapter unless the context
clearly requires otherwise.

(1) "Health care-associated infection" means a localized
or systemic condition that results from adverse reaction to the
presence of an infectious agent or its toxins and that was not
present or incubating at the time of admission to the hospital.

(2) "Hospital" means a health care facility licensed under
chapter 70.41 RCW.

Proposed
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NEW SECTION

WAC 246-440-100 Hospital reporting requirements
for health care-associated infections. The purpose of this
section is to provide access to data on hospital-specific rates
of certain types of health care-associated infection. This type
of data provides evidence-based information measures to
reduce hospital-acquired infections.

(1) A hospital shall collect data related to health care-
associated infections in compliance with RCW 43.70.056.
Data must be collected and reported in accordance with the
Centers for Disease Control and Prevention National Health-
care Safety Network on:

(a) Central line-associated bloodstream infection in all
hospital inpatient areas where patients normally reside at
least twenty-four hours;

(b) Surgical site infection for:

(i) Deep sternal wound for cardiac surgery, including
coronary artery bypass graft;

(i1) Total hip and knee replacement surgery; and

(iii) Colon and abdominal hysterectomy procedures.

(2) A hospital shall also collect and report data for Clos-
tridium difficile (C. difficile) infections by the Centers for
Disease Control and Prevention National Healthcare Safety
Network LabID Event method.

WSR 14-09-107
PROPOSED RULES
DEPARTMENT OF
NATURAL RESOURCES
[Filed April 22, 2014, 5:09 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-098.

Title of Rule and Other Identifying Information: Geo-
duck diver safety program, effective January 1, 2015, all
commercial wildstock geoduck divers participating in the
state managed fishery are required to demonstrate proof of
compliance with the geoduck diver safety program in order to
be maintained on a department of natural resources (DNR)
harvest plan of operations and/or obtain a commercial geo-
duck diver license under RCW 77.65.410. The annual
requirement includes a combination of training qualifications
and medical requirements. Training qualifications include
CPR/first aid certification, emergency oxygen certification,
Washington state boater education card, and annual refresher
of the principles of dive safety. Medical requirements include
an annual hyperbaric dive physical. The geoduck diver safety
program does not apply to tribal harvest or the aquaculture
industry.

Hearing Location(s): Natural Resources Building, Room
172, 1111 Washington Street S.E., Olympia, WA 98504, on
Tuesday, May 27,2014, at 6:00 p.m.; and at the Point Hudson
Marina, Marina Room, 310 Hudson Street, Port Townsend,
WA 98368, on Tuesday, June 3, 2014, at 6:00 p.m.

Date of Intended Adoption: July 1, 2014.

Submit Written Comments to: Matthew Goehring, DNR,
1111 Washington Street S.E., Mailstop 47027, Olympia, WA
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98504-7027, e-mail matt.goehring@dnr.wa.gov, fax (360)
902-1786, by June 7, 2014.

Assistance for Persons with Disabilities: Contact Ms.
Megan McKay by May 20, 2014, TTY (360) 902-1125.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: 2SHB 1764
requires DNR to adopt rules establishing a geoduck diver
safety program by December 1, 2014. The proposed program
establishes mandatory safety training and medical require-
ments for all divers participating in the state managed wild-
stock geoduck fishery. Mandated safety requirements are
intended to mitigate the inherent hazards associated with
working in hyperbaric conditions and reduce the probability
of diver related accidents. Increased safety requirements will
reduce risk exposure for geoduck divers, as well for other
individuals that provide emergency response in the event of a
dive-related accident.

Reasons Supporting Proposal: Commercial geoduck har-
vesting techniques expose divers to a wide-range of occupa-
tional health and safety hazards. Despite recognized hazards,
there are currently no mandated safety requirements for geo-
duck divers engaged in the wildstock fishery. The rule aligns
geoduck harvest diving with industry standards for commer-
cial diving operations.

Statutory Authority for Adoption: RCW 43.30.560.

Statute Being Implemented: RCW 43.30.560.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: DNR will implement compliance verification for
the geoduck diver safety program. Information will be shared
with department of fish and wildlife (DFW) for the purposes
of issuing commercial geoduck diver licenses under RCW
77.65.410.

Name of Proponent: DNR, governmental.

Name of Agency Personnel Responsible for Drafting:
Matthew Goehring, 1111 Washington Street S.E., Olympia,
WA 98504, (360) 902-1090; Implementation: Blain Reeves,
1111 Washington Street S.E., Olympia, WA 98504, (360)
902-1731; and Enforcement: Todd Palzer, 1111 Washington
Street S.E., Olympia, WA 98504, (360) 902-1864.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

I. Executive Summary: The proposed rule to establish a
geoduck diver safety program includes a combination of
annual training qualifications and medical requirements for
divers to participate in the state managed wildstock geoduck
fishery. The mandated requirements are comparable with
industry standards for commercial diving. All divers must
annually demonstrate compliance prior to being listed on a
DNR plan of operations or issued a DFW geoduck diver
license under RCW 77.65.410.

The annualized cost of compliance with the proposed
geoduck diver safety program is estimated to be $813 per
diver and is unrelated to harvest revenue. Since compliance is
connected to a privately held license, all costs are assumed to
be borne by the individual diver. For the purposes of this
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analysis all divers fall within the scope of a small business —
either they are employed by a company with fewer than fifty
employees or are considered self-employed. The rule will not
have a disproportionate impact on small businesses. How-
ever, the relative burden of compliance costs as measured as
a percent of diver income will be related to the number of
days an individual spends on water harvesting geoduck.

Given the high value of the geoduck commodity, the pro-
posed rule will not impact overall industry demand for har-
vest divers. However, an unknown percentage of divers may
not be deemed medically qualified to conduct harvest diving
under hyperbaric conditions. Some percentage of divers who
fall within the bottom quartile in terms of frequency of dive-
days may also decide to not pursue licensing due to the cost
of compliance as compared to their relatively small income
from geoduck harvest. This could result in a small decrease in
total number of licensed divers, but is not anticipated to
impact total annual geoduck harvest.

I1. Background: DNR, DFW, and Puget Sound treaty
Indian tribes jointly manage the commercial wildstock geo-
duck fishery. Annual harvest of wildstock geoduck has
increased from 82,000 pounds in 1970 to 4,327,000 pounds
in 2010 valued at over $36 million (DFW, 2011). As manager
of state-owned aquatic lands DNR maintains proprietary
rights to fifty percent of the annual harvestable commercial
quota. Since 2003, the state-managed portion of annual har-
vest has averaged 1,965,295 pounds, generating between
$3.6 and $29.6 million of revenue (DNR, unpublished data).

Commercial harvest occurs within tracts known to sup-
port commercial quantities of geoducks. DNR auctions the
right to harvest quotas within defined tracts. A harvest agree-
ment between DNR and a purchaser outlines legally binding
terms of harvest. Successful bidders must submit a harvest
plan of operations outlining (1) individuals, vessels, and
vehicles involved in harvest and transport operations; (2)
legal relationship between purchasers and individuals engag-
ing in harvest operations; and (3) assurances that all employ-
ees and subcontractors will comply with the terms of the har-
vest agreement.

Geoduck harvest is completed using surface-supplied air
diving techniques. Divers are deployed from harvest vessels
and use handheld water jets to extract geoduck from depths
between eighteen and seventy feet below mean lower low
water. All divers participating in the state-managed wildstock
fishery must be identified within a DNR harvest contract plan
of operations and possess a DFW commercial geoduck diver
license under RCW 77.65.410.

Rationale for Rule Making: The commercial geoduck
diving occupation exposes divers to a wide range of health
and safety hazards. Despite recognized hazards associated
with commercial diving, there are currently no mandated
safety requirements for geoduck divers engaged in the wild-
stock fishery. The proposed rule establishes training and
medical requirements that are similar to industry-wide com-
mercial diving standards.

2SHB 1764 directs DNR to establish: (a) An advisory
geoduck harvester safety committee; and (b) a geoduck diver
safety program outlining mandatory safety requirements for
all divers. The safety committee, composed of agency and
industry representatives, was required to provide DNR rec-
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ommendations for safety program requirements by Decem-
ber 1, 2013. Beginning January 1, 2015, all divers will be
required to demonstrate compliance with [the] diver safety
program annually in order to be maintained on a DNR plan of
operations and to obtain a commercial geoduck diver license
under RCW 77.65.410.

The Federal Occupational Safety and Health Adminis-
tration (OSHA) and Washington state department of labor
and industries (L&I) have developed commercial diving stan-
dards to address the unique safety concerns associated with
operating in a hyperbaric environment. However, OSHA and
L&I jurisdiction is limited by an ambiguous employee-
employer relationship and the fact that geoduck divers are
deployed from a vessel as opposed to a fixed platform.

Summary of Proposed Rule: The proposed geoduck
diver safety program consists of a combination of training
qualifications and medical requirements. Divers will be
required to demonstrate compliance annually.

1. Training Qualifications:

*  Cardiopulmonary resuscitation (CPR) and first aid
certification;

* Administering emergency oxygen certification;

*  Washington state boater education card; and

* Signed acknowledgment confirming review and
understanding of principles of dive safety.

2. Medical Requirements:
*  Annual hyperbaric physical examination.

All requirements are effective January 1, 2015, except
for the signed acknowledgment which goes into effect Janu-
ary 1, 2016.

III. Analysis of Compliance Cost for Washington
Businesses:

Washington State Register, Issue 14-09

Affected Industry: All divers licensed under RCW
77.65.410 and engaged in the state-managed wildstock geo-
duck fishery would be required to comply with the proposed
geoduck diver safety program. Compliance is tied to the indi-
vidual license holder - not the employer. 2SHB 1764 estab-
lished an annual maximum of seventy-seven licenses begin-
ning in 2015. From 2008 to 2012, DFW issued an average of
sixty-nine commercial geoduck diver licenses. Annual
licenses ranged from sixty-three licenses in 2012 to eighty-
one licenses in 2009 (DFW, unpublished data). Considerable
ambiguity surrounds the employee-employer relationship
between geoduck divers and harvest vessel operators. For the
purposes of this analysis all divers fall within the scope of a
small business - either they are employed by a company with
fewer than fifty employees or are considered self-employed.
There are several geoduck purchasers that exceed the fifty-
employee threshold for small businesses; however, these
firms do not directly employ divers at this time.

Tribal and aquaculture harvest divers are not subject to
the proposed requirements.

Cost of Compliance: The cost of the rule requirements
can be broken down into the cost of:

e The training certifications and medical examina-
tions;

*  The divers' time spent on the training; and

*  Recordkeeping and reporting.

Costs for the training certificates and medical examina-
tions were estimated based on consultation with providers.
The cost of the divers' time was estimated based on an aver-
age hourly wage of $15 and the time required for training.
The cost of maintaining and presenting the training records to
DNR was deemed negligible compared to the other costs and
was not included. Per-diver cost estimates are summarized in
Table 1.

Table 1: Proposed Alternatives and their Average Costs, per Diver

Time Annualized

Frequency | Required (hrs) | Course Cost | Time Cost | Total Cost | Total Cost
Training requirements
CPR and first aid certifica- | Biennial 6 $90 $90 $180 $90
tion
Administrating emergency | Biennial 2 $95 $30 $125 $63
oxygen certification
Diver safety refresher Annual $0 $60 $60 $60
Washington state boater edu- | Once 3 $10 $45 $55 $5.5
cation course
Medical requirements
Physical examination of Annual 3 $550 $45 $595 $595
diver's fitness
Annualized Total 16.3 $644 $170 $813 $813

Impact on Small Businesses: Geoduck divers within
the commercial wildstock fishery are self-employed or
employed by harvest businesses that fall below the fifty
employee small business threshold as defined in RCW
19.85.020. Since compliance is connected to a privately-held
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commercial diver license, the costs are expected to be borne
by individual divers in the short term. Given that this rule
only affects small businesses, there is no disproportionate
impact on small versus large businesses.
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The burden of compliance for individual divers will be
proportionate to diver compensation. Divers are compensated
based on the total pounds of geoducks harvested. While
diver-specific data is unavailable, compensation is assumed
to be highly variable and dependent on the number of days an
individual participates in harvest diving. Table 2 estimates
the average cost of compliance as a percentage of average
diver incomes. Estimates were derived from 2013 DNR
records of "days on water" for each diver.

WSR 14-09-107

As shown in the table, compliance costs as a percentage
of income from diving for the average diver in the bottom
quartile of dive-days are estimated to be much larger than for
the average diver in the upper quartile. This is because the
bottom quartile appears to be composed of spot — or infre-
quent — divers, whose dive days range from only one day per
year to twenty-seven days per year.

Table 2: Estimated Cost of Compliance as a Percentage of Diver Income (2013 Dive Data)

Average Income based on | Compliance Costs as a % of
Percentage of Div- | Diver-Days | Estimated | Percentage | harvest rate assumption™** average income
ers on Water Dive hrs* | of Total hrs | 200 lbs/hr 300 lbs/hr 200 1bs/hr 300 lbs/hr
Top Quartile 1584 3960 41 % $60,923 $91,385 1.3% 0.9 %
Second Quartile 1198 2995 31 % $46,077 $69,115 1.7 % 1.1%
Third Quartile 837 2092 22 % $32,192 $48,288 2.4 % 1.6 %
Bottom Quartile 242 605 6% $9,077 $13,615 8.6 % 5.8%

*  Based on an average of 2.5 hours of dive time per day.
** Assumes diver compensation of $1/Ib.

Estimated Loss of Jobs: RCW 19.85.040 (2)(d)
requires that the economic analysis include "(a)n estimate of
the number of jobs that will be created or lost as the result of
compliance with the proposed rule."

Geoduck is a high value commodity. Although diver
compliance costs may eventually affect profits for harvesters
and purchasers, the relative cost of compliance with respect
to the overall value of the geoduck commodity is not
expected to impact industry demand for divers to harvest
geoduck quotas. Although no net loss in diver demand is
anticipated, some percentage of divers may not be considered
fit to dive following a hyperbaric physical examination. It is
difficult to estimate at this time what percentage of divers
may not pass a physical examination.

The higher relative costs of compliance as a percentage
of total harvest income may also result in a percentage of
infrequent divers deciding to no longer pursue a diver license.
This could result in an overall decrease in the number of
licensed divers with more work being concentrated among
fewer divers. Alternatively, some divers may find more work
available and increase their dive days to compensate for the
costs of compliance with the safety program.

IV. Actions Taken to Reduce Impact on Small Busi-
nesses: RCW 19.85.030 requires an agency to reduce the cost
of compliance for small businesses where legal and feasible
within the stated objectives of the underlying statutes. DNR
considered a series of alternatives to minimize the costs for
small businesses.

DNR proposes an annual signed acknowledgment that a
diver has reviewed and understands the principles of dive
safety as outlined by the geoduck harvest safety committee.
A self-directed review of materials as opposed to an in-per-
son course will reduce the cost and time associated with com-
pliance. Larger employers (still fewer than the fifty employee
threshold) may have been able to negotiate reduced per-per-
son course rates that would have been unavailable to smaller
businesses. DNR also proposes delaying the effective date of
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the signed acknowledgment requirement until the 2016 cal-
endar year. This will reduce the burden for divers in the first
year of required compliance and allow the harvest safety
committee to develop review materials.

DNR considered an alternative without a medical
requirement. However, DNR determined a diver safety pro-
gram without an annual hyperbaric dive physical would not
meet the intended objective of 2SHB 1764 to ensure diver
safety within the state managed wildstock geoduck fishery.
Although a dive physical represents a cost for divers, it is
considered an industry standard to ensure divers are physi-
cally able to withstand the challenges of working under
hyperbaric conditions. Annual dive physicals are required
under L&I rules for commercial diving operations (WAC
296-37-525) and recommended by the International Consen-
sus Standards for Commercial Diving and Underwater Oper-
ations (2011).

CPR/first aid and emergency oxygen training are two-
year certifications. Any reduction in frequency of training
might cause a lapse in certification and compromise diver
safety.

V. Small Business Involvement in Development of
Proposed Rules: 2SHB 1764 directs DNR to establish a geo-
duck harvest safety committee and hold ongoing quarterly
meetings. Committee membership includes representatives
from the Washington harvesters association (vessel owners)
and the harvest divers association (divers). Both associations
represent the interests of small businesses within the industry.
The proposed rules are substantively based on the committee
report submitted in November 2013 outlining recommenda-
tions for a geoduck diver safety program.

DNR has posted information pertaining to the rule mak-
ing on its agency web site and reached out to individual div-
ers as part of its geoduck harvest compliance program. Notice
of the proposed rule making will be distributed to all licensed
divers and prospective purchasers. Two public hearings will
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be conducted to summarize the proposed rule and accept pub-
lic comments.

VI. References: Association of Diving Contractors
International (2011), International Consensus Standards for
Commercial Diving and Underwater Operations, 6th Edition.

Washington Department of Fish and Wildlife (2011).
Commercial wildstock geoduck fishery landings and ex-ves-
sel value in Washington. Accessed April 14, 2014. http://
wdfw.wa.gov/fishing/commercial/geoduck/
geoduck historic_landings_value_table.pdf.

A copy of the statement may be obtained by contacting
Matthew Goehring, DNR, 1111 Washington Street S.E.,
Mailstop 47027, Olympia, WA 98504, phone (360) 902-
1090, fax (360) 902-1786, e-mail matt.goching@dnr.wa.gov
[matt.goehring@dnr.wa.gov].

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Matthew Goehring, DNR, 1111 Washington
Street S.E., Mailstop 47027, Olympia, WA 98504, phone
(360) 902-1090, fax (360) 902-1786, e-mail matt.goehring@
dnr.wa.gov.

April 22,2014

Megan Duffy

Deputy Supervisor
Aquatics and
Environmental Protection

NEW SECTION

WAC 332-30-172 Geoduck diver safety program. (1)
General.

(a) Beginning January 1, 2015, and annually thereafter,
divers shall demonstrate compliance with the geoduck diver
safety program established in this section prior to being iden-
tified on a department geoduck harvest agreement plan of
operations.

(b) The department shall accept applicable documents
and certifications beginning October 1st of each year to ver-
ify compliance for the subsequent calendar year. Materials
will be reviewed in the order they are received and divers will
be notified of their compliance status within thirty-days of
receipt of all required documentation.

(¢) The department will maintain an electronic database
documenting annual compliance with the program. Compli-
ance verification shall expire at the end of a calendar year.

(d) If a plan of operations spans portions of two calendar
years, the department will only verify diver compliance for
the calendar year the diver is initially identified on the plan of
operations.

(2) Training qualifications.

(a) Divers shall provide proof of completion of the fol-
lowing training qualifications:

(i) Cardiopulmonary resuscitation (CPR) and first-aid
certification;

(i1) Administering emergency oxygen certification;

(iii) Washington state boater education card; and

(iv) Signed acknowledgment confirming review and
understanding of the fundamental principles of diver safety,
including:
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(A) Diving physiology and physics;

(B) Diving operations and emergency procedures;

(C) Tools, equipment, and techniques relevant to geo-
duck harvesting;

(D) U.S. Coast Guard vessel safety requirements; and

(E) Other subject areas as determined by the geoduck
harvest safety committee.

(b) The geoduck harvest safety committee established in
RCW 43.30.555 shall develop, distribute, and update as nec-
essary, review materials on the principles of dive safety.

(c) A signed acknowledgment, as outlined in (a)(iv) of
this subsection, shall be required annually beginning January
1, 2016.

(3) Medical requirements.

(a) Annual examination of a diver's medical fitness to be
exposed to hyperbaric conditions performed by an Undersea
and Hyperbaric Medical Society (UHMS) or Association of
Diving Contractors International (ADCI) certified physician;

(b) Scope of medical examination:

(i) Medical history;

(i1) Basic physical examination;

(iii) Diving related work history;

(iv) Tests as required by International Consensus Stan-
dards for Commercial Diving and Underwater Operations;
and

(v) Any additional tests at the discretion of the examin-
ing physician.

(c) A physician report shall state that the patient has been
examined in accordance with ADCI Physical Examination
Standards and determined fit for occupational diving under
hyperbaric conditions. Example physical examination and
medical history forms are included in the International Con-
sensus Standards for Commercial Diving and Underwater
Operations.

(d) Disqualifying conditions are outlined in International
Consensus Standards for Commercial Diving and Underwa-
ter Operations. They may include, but are not limited to, his-
tory of seizure disorder, cystic or cavity disease of the lungs,
significant obstructive or restrictive lung disease or recurrent
pneumothorax, chronic inability to equalize sinus and middle
ear pressure, significant central or peripheral nervous system
disease or impairment, chronic drug or alcohol abuse, history
of psychosis, significant hemoglobinpathies, significant
malignancies, grossly impaired hearing, significant osteone-
crosis, chronic conditions requiring continuous control by
medication and pregnancy.

(e) Physician reports shall be dated within the six months
preceding department review.
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Supplemental Notice to WSR 14-05-102.
Preproposal statement of inquiry was filed as WSR 14-
02-113 on December 31, 2013.



Washington State Register, Issue 14-09

Title of Rule and Other Identifying Information: WAC
220-47-307 Closed areas—Puget Sound salmon, 220-47-311
Purse seine—Open periods, and 220-47-411 Gillnet—Open
periods.

Hearing Location(s): Natural Resources Building, Room
635, 1111 Washington Street S.E., Olympia, WA 98504, on
Thursday, May 29, 2014, at 1:00 p.m. to 2:00 p.m.

Date of Intended Adoption: On or after June 2, 2014.

Submit Written Comments to: Joanna Eide, Rules Coor-
dinator, 600 Capitol Way North, Olympia, WA 98501-1091,
e-mail Rules.Coordinator@dfw.wa.gov, fax (360) 902-2155,
by May 23, 2014.

Assistance for Persons with Disabilities: Contact Tami
Lininger by May 23, 2014, (360) 902-2207 or TTY 1-800-
833-6388.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposal
reflects changes to WAC 220-47-307, 220-47-311, and 220-
47-411 made after WSR 14-05-102 was filed.

This attachment summarizes changes made to proposed
rule changes since the filing of WSR 14-05-102. These
changes were made based on public input received and nego-
tiations with the Washington tribal comanagers.

For Puget Sound salmon closed areas, WAC 220-47-
307, changes include:

Closure of the Hales Pass portion of Area 7B September
1-21 for gillnets and purse seine release of coho required
within closure area.

Closure during chum directed fisheries of that portion of
Area 10 east of a line from Alki Point to Fourmile Rock.

Removal of closure area in Area 12 between Hazel Pt.
and Misery Pt. for gillnets all season and for purse seines
October 27 and November 3. (Note: Conservation area
around Big Beef Creek remains closed.)

Addition of purse seine closure in area 12 of waters
within 2 miles of the Hood Canal Bridge on October 27 and
November 3.

Season Structural Changes:
For purse seine open periods, WAC 220-47-311,
changes include:

Areas 7 and 7A chum: Adjustment to open dates during
the chum fishery as per tribal
agreement.

Adjustment to days scheduled in
weeks 42-45, including removal
of 2nd day of fishing in week 43
and adding 1 day of fishing in
week 42.

Added purse seine release
requirement for coho during
chum fishery.

Adjustment to days scheduled in
weeks 42-45, including removal
of 2nd day of fishing in week 43
and adding 1 day of fishing in
week 42. Addition of fishing day
in week 45.

Areas 10 and 11 chum:

Areas 12 and 12B chum:

Area 12C chum:
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For gillnet open periods, WAC 220-47-411, changes
include:

Area 6D: Added a day to the fishery on 9/
21 and removed a day on 9/23
per industry request and tribal
agreement.

Adjustment to open dates during
chum fishery as per tribal agree-
ment.

Adjustment to fishing days
scheduled in weeks 42-45,
including adding 2 days of fish-
ing in week 42.

Changes hours from 4 PM-mid-
night on 'market days' to full
night fisheries.

Changes hours to require gillnet
closure at 7 AM on the days
purse seines fish.

Adjustment to days scheduled in
weeks 42-45, including adding 2
days of fishing in week 42.
Addition of 2 days of fishing in
week 45.

There are no changes to WAC 220-47-401 Reef net
open periods and 220-47-428 Beach seine open periods
from the initial filing, so these WACs are not included in
the supplemental filing.

Reasons Supporting Proposal: These changes incorpo-
rate the recommendations of the North of Falcon subgroup of
the Pacific Fisheries Management Council to take harvest-
able fish in commercial salmon fisheries in Puget Sound
while protecting species of fish listed as endangered.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.12.045, and 77.12.047.

Statute Being Implemented: RCW 77.04.012, 77.04.020,
77.12.045, and 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington department of fish and
wildlife (WDFW), governmental.

Name of Agency Personnel Responsible for Drafting:
Kendall Henry, 1111 Washington Street S.E., Olympia, WA
98504, (360) 902-2717; Implementation: Jim Scott, 1111
Washington Street S.E., Olympia, WA 98504, (360) 902-
2651; and Enforcement: Steve Crown, 1111 Washington
Street S.E., Olympia, WA 98504, (360) 902-2373.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Areas 7 and 7A:

Area 10 and 11 chum:

Areas 12 and 12B chum:

Area 12C chum:

Small Business Economic Impact Statement

1. Description of the Reporting, Recordkeeping, and
Other Compliance Requirements of the Proposed Rule:
These rules will incorporate the recommendations of the
North of Falcon subgroup of the Pacific Fisheries Manage-
ment Council to take harvestable salmon in Puget Sound
while protecting species of fish, marine mammals, and sea
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birds listed as endangered. The rules include legal gear
requirements, area restrictions, and open periods for commer-
cial salmon fisheries occurring in Puget Sound.

2. Kinds of Professional Services That a Small Busi-
ness is Likely to Need in Order to Comply with Such
Requirements: These rule changes clarify dates for antici-
pated open periods and areas for full-fleet and limited-partic-
ipation salmon fisheries, and legal gear requirements for
those fisheries. There are no anticipated professional services
required to comply.

3. Costs of Compliance for Businesses, Including
Costs of Equipment, Supplies, Labor, and Increased
Administrative Costs: The proposed rules adjust opening
and closing dates. The proposed rules do not require any
additional equipment, supplies, labor, or administrative costs.
Therefore, there is no additional cost to comply with the pro-
posed rules.

4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue? The proposed rules do not affect the
harvestable numbers of salmon available to nontreaty fleets.
Therefore, the proposed rules should not cause any busi-
nesses to lose sales or revenue.

5. Cost Of Compliance for Small Businesses Com-
pared with the Cost of Compliance for the Ten Percent of
Businesses That are the Largest Businesses Required to
Comply with the Proposed Rules Using One or More of
the Following as a Basis for Comparing Costs:

1. Cost per employee;

2. Cost per hour of labor; or

3. Cost per one hundred dollars of sales.

None - The proposed rules do not require any additional
equipment, supplies, labor, or administrative costs.

6. Steps Taken by the Agency to Reduce the Costs of
the Rule on Small Businesses, or Reasonable Justification
for Not Doing So: Most businesses affected by these rules
are small businesses. As indicated above, all of the gear
restrictions proposed by the rules are identical to gear restric-
tions WDFW has required in past salmon fishery seasons.
Therefore, the gear restrictions will not impose new costs on
small businesses.

7. A Description of How the Agency Will Involve
Small Businesses in the Development of the Rule: As in
previous years, WDFW interacts with and receives input
from affected businesses through the North of Falcon pro-
cess, which is a series of public meetings occurring from Feb-
ruary through April each year. These meetings allow small
businesses to participate in formulating these rules.

8. A List of Industries That Will Be Required to Com-
ply with the Rule: All licensed fishers attempting to harvest
salmon in the all-citizen commercial salmon fisheries occur-
ring in Puget Sound will be required to comply with these
rules.

9. An Estimate of the Number of Jobs That Will Be
Created or Lost as a Result of Compliance with the Pro-
posed Rule: As explained above, these rules impose similar
requirements to those used in the previous years' commercial
salmon fisheries. Compliance with the rules will not result in
the creation or loss of jobs.

A copy of the statement may be obtained by contacting
Joanna Eide, 600 Capitol Way North, Olympia, WA 98501-
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1091, phone (360) 902-2930, fax (360) 902-2155, e-mail
Rules.Coordinator@dfw.wa.gov.

A cost-benefit analysis is not required under RCW
34.05.328. These proposals do not affect hydraulics.

April 23,2014
Joanna M. Eide
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-15-148,
filed 7/23/13, effective 8/23/13)

WAC 220-47-307 Closed areas—Puget Sound
salmon. It is unlawful at any time, unless otherwise provided,
to take, fish for, or possess salmon taken for commercial pur-
poses with any type of gear from the following portions of
Puget Sound Salmon Management and Catch Reporting
Areas, except that closures listed in this section do not apply
to reef net fishing areas listed in RCW 77.50.050:

Areas 4B, 5, 6, 6B, and 6C - The Strait of Juan de Fuca
Preserve as defined in WAC 220-47-266.

Area 6D - That portion within 1/4-mile of each mouth of
the Dungeness River.

Area 7 -

(1) The San Juan Island Preserve as defined in WAC
220-47-262.

(2) Those waters within 1,500 feet of shore on Orcas
Island from Deer Point northeasterly to Lawrence Point,
thence west to a point intercepting a line projected from the
northernmost point of Jones Island, thence 90° true to Orcas
Island.

(3) Those waters within 1,500 feet of the shore of
Cypress Island from Cypress Head to the northernmost point
of Cypress Island.

(4) Those waters easterly of a line projected from Ice-
berg Point to Iceberg Island, to the easternmost point of
Charles Island, then true north from the northernmost point of
Charles Island to the shore of Lopez Island.

(5) Those waters northerly of a line projected from the
southernmost point of land at Aleck Bay to the westernmost
point of Colville Island, thence from the easternmost point of
Colville Island to Point Colville.

(6) Those waters easterly of a line projected from Biz
Point on Fidalgo Island to the Williamson Rocks Light,
thence to the Dennis Shoal Light, thence to the light on the
westernmost point of Burrows Island, thence to the south-
western-most point of Fidalgo Head, and including those
waters within 1,500 feet of the western shore of Allan Island,
those waters within 1,500 feet of the western shore of Bur-
rows Island, and those waters within 1,500 feet of the shore
of Fidalgo Island from the southwestern-most point of
Fidalgo Head northerly to Shannon Point.

(7) Additional Fraser sockeye and pink seasonal closure:
Those waters within 1,500 feet of the shore of Fidalgo Island
from the Initiative 77 marker northerly to Biz Point.

(8) Those waters within 1,500 feet of the eastern shore of
Lopez Island from Point Colville northerly to Lopez Pass,
and those waters within 1,500 feet of the eastern shore of
Decatur Island from the southernmost point of land northerly
to Fauntleroy Point, and including those waters within 1,500
feet of the shore of James Island.
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Area 7A - The Drayton Harbor Preserve as defined in
WAC 220-47-252.

Area 7B -

(1) That portion south and east of a line from William
Point on Samish Island to Saddlebag Island to the southeast-
ern tip of Guemes Island, and that portion northerly of the
railroad trestle in Chuckanut Bay.

(2) That portion of Bellingham Bay and Portage Bay
adjacent to Lummi Indian Reservation is closed north and
west of a line from the intersection of Marine Drive and Hoff
Road (48°46'59"N, 122°34'25"W) projected 180° true for
2.75 nautical miles (nm) to a point at 48°45'11"N,
122°34'25"W, then 250° true for 1.4 nm to a point at
48°44'50"N, 122°35'42"W, then 270° true for 1.4 nm to
48°44'50"N, 122°37'08"W, then 230° true for 1.3 nm to
48°44'24"N, 122°37'52"W, then 200° true for 1 nm to
48°43'45"N, 122°38'12"W, then 90° true for 1 nm to a point
just northeast of Portage Island (48°43'45"N, 122°37'14"W),
then 160° true for 1.4 nm to a point just east of Portage Island
(48°42'52"N, 122°36'37"W).

(3) Additional coho seasonal closure: September 1
through September 21, closed to gillnets in the waters of Area
7B west of a line from Point Francis (48°41'46"N,
122°36'32"W) to the red and green buoy southeast of Point
Francis (48°40'27"N, 122°35'24"W), then to the northern-
most tip of Eliza Island (48°39'38"N, 122°35'14"W), then
along the eastern shore of the island to its southernmost tip
(48°38'40"N, 122°34'57"W) and then north of a line from the
southernmost tip of Eliza Island to Carter Point (48°3824"N,
122°36'31"W). Nontreaty purse seiners fishing September
((324)) 1 through September 21 in this area must release
coho.

Area 7C - That portion southeasterly of a line projected
from the mouth of Oyster Creek 237° true to a fishing bound-
ary marker on Samish Island.

Area 8 -

(1) That portion of Skagit Bay easterly of a line projected
from Brown Point on Camano Island to a white monument on
the easterly point of Ika Island, thence across the Skagit River
to the terminus of the jetty with McGlinn Island.

(2) Those waters within 1,500 feet of the western shore
of Camano Island south of a line projected true west from
Rocky Point.

Area 8A -

(1) Those waters easterly of a line projected from Mis-
sion Point to Buoy C1, excluding the waters of Area 8D,
thence through the green light at the entrance jetty of the Sno-
homish River and across the mouth of the Snohomish River
to landfall on the eastern shore, and those waters northerly of
a line from Camano Head to the northern boundary of Area
8D, except when open for pink fisheries.

(2) Additional coho seasonal closure prior to October 3:
Those waters southerly of a line projected from the Clinton
ferry dock to the Mukilteo ferry dock.

((BYAdjusted-pinkseasonal-closure-Those-waters-east-
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Area 8D - Those waters easterly of a line projected from
Mission Point to Hermosa Point.

Area 9 - Those waters lying inside and westerly of a line
projected from the Point No Point light to Sierra Echo buoy,
thence to Forbes Landing wharf east of Hansville.

Area 10 -

(1) Those waters easterly of a line projected from
Meadow Point to West Point.

(2) Those waters of Port Madison westerly of a line pro-
jected from Point Jefferson to the northernmost portion of
Point Monroe.

(3) Additional pink seasonal closure: The area east inside
of the line originating from West Point and extending west to
the closest midchannel buoy, thence true through Point Wells
until reaching latitude 47°44'500"N, thence extending
directly east to the shoreline.

(4) Additional purse seine pink seasonal closure: The
area within 500 feet of the eastern shore in Area 10 is closed
to purse seines north of latitude 47°44'500"N.

(5) Additional coho and chum seasonal closure: Those
waters of Elliott Bay east of a line from Alki Point to the light
at Fourmile Rock, and those waters northerly of a line pro-
jected from Point Wells to "SF" Buoy, then west to Presi-
dent's Point.

Area 10E - Those waters of Liberty Bay north of a line
projected due east from the southernmost Keyport dock,
those waters of Dyes Inlet north of the Manette Bridge, and
those waters of Sinclair Inlet southwest of a line projected
true east from the Bremerton ferry terminal.

Area 11 -

(1) Those waters northerly of a line projected true west
from the light at the mouth of Gig Harbor, and those waters
south of a line from Browns Point to the northernmost point
of land on Point Defiance.

(2) Additional coho seasonal closure: Those waters
south of a line projected from the light at the mouth of Gig
Harbor to the Tahlequah ferry dock, then south to the Point
Defiance ferry dock, and those waters south of a line pro-
jected from the Point Defiance ferry dock to Dash Point.

Area 12 -

(1) Those waters inside and easterly of a line projected
from Lone Rock to the navigation light off Big Beef Creek,
thence southerly to the tip of the outermost northern headland
of Little Beef Creek.

(2) Additional purse seine chum seasonal closure:

(a) Those waters of Area 12 south and west of a line pro-
jected 94 degrees true from Hazel Point to the light on the
opposite shore, bounded on the west by the Area 12/12B
boundary line are closed to purse seines except this area is
open for purse seines on October 27 and November 3.

(b) Those waters of Area 12 within 2 miles of the Hood
Canal Bridge are closed to purse seines on October 27 and
November 3.

Area 12A -

(1) Those waters north of a line projected due east from
Broad Spit.
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(2) Those waters within 1,000 feet of the mouth of the
Quilcene River.

Area 12B -

(1) Those waters within 1/4-mile of the mouths of the
Dosewallips, Duckabush, and Hamma Hamma rivers and
Anderson Creek.

((Areas—212A—and+2B—(1)These—waters—within
: ditional-Chinool Lel T

north-and-east-of a-line-projectedfromTekiuPoint-to-Triton
Head-)) (2) Additional Chinook seasonal closure: Those
waters north and east of a line projected from Tekiu Point to
Triton Head.

Areas 12, 12B and 12C - Those waters within 1,000 feet
of the eastern shore.

Area 12C -

(1) Those waters within 2,000 feet of the western shore
between the dock at Glen Ayr R.V. Park and the Hoodsport
marina dock.

(2) Those waters south of a line projected from the Cush-
man Powerhouse to the public boat ramp at Union.

(3) Those waters within 1/4-mile of the mouth of the
Dewatto River.

Area((s)) 12 ((and—2D—Additional—eoho—and))_-
_Chum seasonal closures:

(1) Those waters of Area 12 south and west of a line pro-
jected 94 degrees true from Hazel Point to the light on the
opposite shore, bounded on the west by the Area 12/12B
boundary line((;-and-these-waters-efArea12D)) are closed to
purse seines except this area is open for purse seines on Octo-
ber 27 and November 3.

(2) Those waters of Area 12 within 2 miles of the Hood
Canal Bridge are closed to purse seines on October 27 and
November 3.

Area 13A - Those waters of Burley Lagoon north of
State Route 302; those waters within 1,000 feet of the outer
oyster stakes off Minter Creek Bay, including all waters of
Minter Creek Bay; those waters westerly of a line drawn due
north from Thompson Spit at the mouth of Glen Cove; and
those waters within 1/4-mile of Green Point.

AMENDATORY SECTION (Amending WSR 13-15-148,
filed 7/23/13, effective 8/23/13)

WAC 220-47-311 Purse seine—Open periods. (1) It is
unlawful to take, fish for, or possess salmon taken with purse
seine gear for commercial purposes from Puget Sound,
except in the following designated Puget Sound Salmon
Management and Catch Reporting Areas and during the peri-
ods provided for in each respective Management and Catch
Reporting Area:

AREA TIME DATE
7, 7A: TAM - - 10/11, 10/12, ((F6H316/

6PM 15;-10/17)) 10/14, 10/18,
10/19, 10/20, 10/21, 10/
22, 10/23, 10/24, 10/25,
10/26, 10/27, 10/28, 10/
29, 10/30, 10/31, 11/1(~
+H72))
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AREA TIME

7AM -
5SPM

DATE

11/2,11/3, 11/4, 11/5, 11/
6, 11/7, 11/8(GH49))

Note: In Areas 7 and 7A, it is unlawful to fail to brail when fishing with
purse seine gear. Any time brailing is required, purse seine fishers must
also use a recovery box in compliance with WAC 220-47-301 (7)(a)

through ().
7B, 7C: 6AM -
9PM

7B, 7C: 6AM -
8PM

7B: 7AM -
8PM

7TAM -
7PM

TAM ((9/
22)) 921
TAM (364
28)) 10/27
TAM ((H
4) 11/3
TAM ((H
+)) 11110
TAM ((H/
18)) 11/17

TAM ((H
25)) 11/24

((344)) 8/13
((8/245-8/28-9/4)) 8/20.
8/27.9/3
((5/9-944-943)) 9/8. 9/
10.9/12
((5H6:948;9/20)) 9/15.
9/17.9/19

6PM ((16126)) 10/25

4PM ((H4)) 10/31

4PM ((H#9)) 1177

4PM ((H/45)) 11/14

4PM ((H422)) 11/21

4PM ((1+29)) 11/28

Note: That portion of Area 7B east of a line from Post Point to the flashing
red light at the west entrance to Squalicum Harbor is open to purse seines
beginning at 12:01 a.m. on the last Monday in October and until 4:00 p.m.

on the first Friday in December.

((8: 6AM—
7PM

8A: (FAM—
7PM

7TAM -
7PM

8D: 7TAM -
TPM

7AM -
6PM

7TAM -
SPM

10: (FAM—

10, 11: 7AM -
6PM

TAM -
5SPM

12, 12B: 7AM -
6PM

7TAM -
5SPM

12C: 7TAM -
SPM

Limited participation -
Two boats (((9/23;:9/
30))) 9/15. 9/22
((9/23;9/30)) 9/22, 9/29.
10/6

(FoH446/24)) 10/13,
10/20, 10/28, 10/30

(HHAAHAEHASH
18)) 1173, 11/11, 11/13
11/17, 11/25

Limited-participation—S5
beats

8A5:-8/21-8/22:8/27))

((6/22,106/28:16/30))
10/16, 10/20, 10/27

(H5)) 11/3, 11/11, 11/
13, (HA9-HH26)) 11/
17.11/25

(1622 10/2816/30))
10/16. 10/20, 10/27
(H45)) 113, 11/11, 11/
13, (H49)) 11/17
11/3, 11/11, 11/13, (HH
10 1/26)) 11/17, 11/25
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Note: In Area 10 during any open period occurring in August or September,
it is unlawful to fail to brail or use a brailing bunt when fishing with purse
seine gear. Any time brailing is required, purse seine fishers must also use a
recovery box in compliance with WAC 220-47-301 (7)(a) through (f).
(During Himi L Lo N

fish-for salmon-without department observers-on-board:))

(2) It is unlawful to retain the following salmon species
taken with purse seine gear within the following areas during
the following periods:

(a) Chinook salmon - At all times in Areas 7, 7A, 8, 8A,
8D, 10, 11, 12, 12B, and 12C, and after October 20 in Area
7B.

(b) Coho salmon - At all times in Areas 7, 7A, 10, and
11, and prior to September 1 in Area 7B.

AREA

6D: Skiff gillnet only, definition
WAC 220-16-046 and lawful gear
description WAC 220-47-302.

TIME

7AM 7PM

WSR 14-09-108

(¢) Chum salmon - Prior to October 1 in Areas 7 and 7A,
and at all times in 8A.

(d) All other saltwater and freshwater areas - Closed for
all species at all times.

AMENDATORY SECTION (Amending WSR 13-15-148,
filed 7/23/13, effective 8/23/13)

WAC 220-47-411 Gillnet—Open periods. It is unlaw-
ful to take, fish for, or possess salmon taken with gillnet gear
for commercial purposes from Puget Sound, except in the fol-
lowing designated Puget Sound Salmon Management and
Catch Reporting Areas during the periods provided for in
each respective fishing area:

DATE(S) MINIMUM MESH
9/21,9/22, 9/24, 9/25, 9/26, ((927)) 9/ 5

29,9/30, 10/1, 10/2, 10/3, (36/4)) 10/6,
10/7,10/8, 10/9, 10/10, (+644+)) 10/13,
10/14, 10/15, 10/16, 10/17, (16/48))
10/20, 10/21, 10/22, 10/23, 10/24((—6/
25))

Note: In Area 6D, it is unlawful to use other than 5-inch minimum mesh in the skiff gillnet fishery. It is unlawful to retain Chinook taken in Area 6D at any
time, or any chum salmon taken in Area 6D prior to October 16. In Area 6D, any Chinook or chum salmon required to be released must be removed from the

net by cutting the meshes ensnaring the fish.

7,7A: 7AM - Midnight; use of 10/11, 10/12, (F6HA310H5104%)) 61/4"
recovery box 10/14, 10/18((-+649))
required
7AM - Midnight 10/19, 10/20, 10/21, 10/22, 10/23, 10/ 61/4"

24, 10/25, 10/26, 10/27, 10/28, 10/29,
10/30, 10/31, 11/1, 11/2, 11/3, 11/4, 11/
S5, 11/6, 11/7, 11/8(GH9))

Note: In Areas 7 and 7A after October 9 but prior to October ((28)) 19, coho and Chinook salmon must be released, and it is unlawful to use a net soak time
of more than 45 minutes. Net soak time is defined as the time elapsed from when the first of the gillnet web enters the water, until the gillnet is fully retrieved
from the water. Fishers must also use a recovery box in compliance with WAC 220-47-302 (5)(a) through (f) when coho and Chinook release is required.

7B, 7C: 7PM - 8AM NIGHTLY ((844)) 8/10. 8/12, 8/13, 7"
((844)) 8/17, 8/18, 8/19, 8/20, ((8/21))
8/24, 8/25, 8/26, 8/27((:8/28))

7B, 7C: TAM ((9¢ - TAM ((946)) 9/5 5"
1) 831

7B: TAM ((%* - TAM 9/12
8)) 9/7
TAM ((9¢ - 7AM 9/19 5"
15))9/14
TAM ((9¢ - Midnight ((16/26)) 5"
22)) 9/21 10/25
TAM ((36/ - 4PM ((HA) 10/ 6 1/4"
28)) 10/27 31
6AM ((HH - 4PM ((H+9)) 11/7 6 1/4"
4)) 113
6AM ((H/ - 4PM ((HA5)) 11/ 6 1/4"
1)) 11/10 14
6 AM - 4PM ((H422)) 11/ 6 1/4"
(HAS)) 21
11117
7 AM - 4PM ((H+29)) 11/ 6 1/4"
(H429)) 28
11/24

Note: That portion of Area 7B east of a line from Post Point to the flashing red light at the west entrance to Squalicum Harbor is open to gillnets using 6 1/4-
inch minimum mesh beginning 12:01 AM on the last day in October and until 4:00 PM on the first Friday in December.
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AREA TIME DATE(S) MINIMUM MESH
8: ((5AM - 1oPM 8H9,-8/20,-8/28,-8/29 " i "
Raximum
H6AM - +oPM 93 " -
Raxi))

Note: In Area 8 it is unlawful to take or fish for pink salmon with drift gillnets greater than 60-mesh maximum depth. Fishers must also use minimum 5" and
maximum 5 1/2" mesh during pink salmon management periods.

8A: ((5AM - 10PM 8R21H-8/22-8/26,-8/27 i "
XA
6AM - +oPM 94 Smiiisil “
M)
6PM - 8AM Limited participation; 2 boats only ((9# 5"
24)) 917
6PM - 8AM NIGHTLY ((+6451+622)) 9/23, 9/24 5"
Note: In Area 8A fishers must use minimum 5" and maximum 5 1/2" mesh during pink salmon management periods.
8D: 6PM - 8AM NIGHTLY ((9/22;-9/265-9/29-10/3;10/ 5"
6;-10410)) 9/21, 9/25, 9/28, 10/2, 10/5
10/9
6PM ((94 - 8AM ((9226)) 9/25 5"
23)) 9/22
6PM ((94 - 8AM ((+643)) 10/2 5"
30)) 9/29
6PM ((46/ - 8AM ((+649)) 10/ 5"
7)) 10/6 9
5PM - 8AM ((H6A3;,1047)) 10/12, 10/16 5"
5PM (301 - 8AM ((+6A47)) 10/ 5"
14))10/13 16
SPM - 9AM (0261024102768 H3+H 5"
7)) 10/19, 10/23, 10/26, 10/30
5PM ((+64 - 9AM ((16/24)) 10/ 5"
24)) 10/20 23
SPM ((+64 - 9AM ((#6434)) 10/ 5"
28)) 10/27 30
((5PMH4 - (SAMHA)) 11/2, 11/6 5"
4)) 4PM 8AM
4PM 11/3 - 8AM 11/6 5"
6AM - 6PM 11/12, 11/13, (HA4)) 11/19, 11/20(G- 6 1/4"
H2HHR2HHR2ER))
6AM - 4PM (HASHR221H29)) 11/14, 11/21 6 1/4"
7AM - 6PM 11/26, 11/27 61/4"
1AM - 4PM 11/28 61/4"
9A: Skiff gillnet only, definition ~ 7AM ((8/ - TPM (H2)) 11/1 5"

WAC 220-16-046 and lawful gear  25)) 8/24
description WAC 220-47-302.

Note: It is unlawful to retain chum salmon taken in Area 9A prior to October 1, and it is unlawful to retain Chinook salmon at any time. Any salmon required
to be released must be removed from the net by cutting the meshes ensnaring the fish.

10: ((7PM - TAM Limited participation—S5-beats- 8448/ 412 minimum-and 512"
19.-8/20-8/27 Raximum))

Note: In Area 10 fishers must use minimum 4 1/2" and maximum 5 1/2" mesh during pink salmon management periods. Also, during August or September

openings, coho and Chinook salmon must be released, and it is unlawful to use a net soak time of more than 90 minutes. Net soak time is defined as the time

elapsed from when the first of the gillnet web enters the water, until the gillnet is fully retrieved from the water. Fishers must also use a recovery box in com-

pliance with WAC 220-47-302 (5)(a) through (f). During all limited participation fisheries, it is unlawful for vessels to take or fish for salmon without depart-

ment observers on board.

10, 11: SPM - 9AM NIGHTLY ((16/20-16/231/311/6)) 6 1/4"
10/14, 10/21, 10/23, 10/28. 10/30
5PM B 7AM NIGHTLY 10/15 6 1/4"
((5BM)) - 8AM ((46/29)) 11/4,11/6.11/9, 11/12, 11/18, 6 1/4"
4PM 11/20. 11/23. 11/26
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AREA TIME DATE(S) MINIMUM MESH
((4PM - 9AM NIGHTEY- HA2 HAT 24 6-14")
4PM - ((Midnight)) 7JAM  NIGHTLY ((463+-5HA44HR20 61/4"
29)) 11/12
12A: Skiff gillnet only, definition 7AM - 7PM Dates determined per agreement with 5"

WAC 220-16-046 and lawful gear
description WAC 220-47-302.

tribal co-managers in-season if Summer
Chum Salmon Conservation Initiative
goals are met allowing for openings of
gillnet gear.

Note: In Area 12A, it is unlawful to use other than 5-inch minimum mesh in the skiff gillnet fishery. It is unlawful to retain Chinook or chum salmon taken in
Area 12A at any time, and any salmon required to be released must be removed from the net by cutting the meshes ensnaring the fish.

12, 12B: 7AM - 8PM
1AM - 7PM
6AM - 6PM

12C: 6AM - 6PM

All other saltwater and freshwater areas - Closed.

Nightly openings refer to the start date.

10/14, 10/15. 10/21, 10/23((+6/29;16/ 61/4"
35 HH4HH6))

10/28,10/30

11/4.11/6. 11/10. 11/12, (HA45)) 11/ 61/4"
18, 11/20

11/4, 11/6, 11/10, 11/12, (H445)) 11/ 6 1/4"
18, 11/20, 11/24, (1+25)) 11/26

Within an area or areas, a mesh size restriction remains in effect from the first date indicated until a mesh size change is
shown, and the new mesh size restriction remains in effect until changed.

WSR 14-09-109
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed April 23, 2014, 8:24 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
06-080.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-310-1600
WorkFirst—Sanctions.

Hearing Location(s): Office Building 2, Lookout Room,
DSHS Headquarters, 1115 Washington, Olympia, WA 98504
(public parking at 11th and Jefferson. A map is available at
http://www1.dshs.wa.gov/msa/rpau/RPAU-OB-2directions.
html), on May 27, 2014, at 10:00 a.m.

Date of Intended Adoption: Not earlier than May 28,
2014.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, e-mail DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax (360) 664-6185, by 5
p-m. on May 27, 2014.

Assistance for Persons with Disabilities: Contact Jenni-
sha Johnson, DSHS rules consultant, by May 13, 2014, TTY
(360) 664-6178 or (360) 664-6094 or by e-mail jennisha.
johnson@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The community
services division, economic services administration is pro-
posing to amend WAC 388-310-1600 to reduce the time
period before closure of TANF/SFA due to failure to meet
WorkFirst requirements without good cause.

Reasons Supporting Proposal: The proposed amend-
ments are necessary to implement the WorkFirst program
changes outlined in the Agency Detail, Rec Sums for the sup-
plemental budget (ESSB 6002) that passed the legislature on
March 13, 2014.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.08.090, and chapters 74.08 A and
74.12 RCW and ESSB 6002 Agency Detail, Rec Sums.

Statute Being Implemented: RCW 74.04.050, 74.04.055,
74.04.057, 74.08.090, and chapters 74.08A and 74.12 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health ser-
vices, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Bev Kelly, CSD Policy,
DSHS, 712 Pear Street S.E., Olympia, WA 98501, (360) 725-
4556.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule does
not have an economic impact on small businesses.

A cost-benefit analysis is not required under RCW
34.05.328. This amendment is exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in—part, "[t]his sec-
tion does not apply to ... rules of the department of social and
health services relating only to client medical or financial eli-
gibility and rules concerning liability for care of dependents."

April 21, 2014
Katherine I. Vasquez
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 11-22-042,
filed 10/27/11, effective 12/1/11)

WAC 388-310-1600 WorkFirst—Sanctions. Effective
((Faly12640)) November 1, 2014.

(1) What WorkFirst requirements do I have to meet?

You must do the following when you are a mandatory
WorkFirst participant:

(a) Give the department the information we need to
develop your individual responsibility plan (IRP) (see WAC
388-310-0500);

(b) Show that you are participating fully to meet all of
the requirements listed on your individual responsibility plan;

(c) Go to scheduled appointments listed in your individ-
ual responsibility plan;

(d) Follow the participation and attendance rules of the
people who provide your assigned WorkFirst services or
activities; and

(e) Accept available paid employment when it meets the
criteria in WAC 388-310-1500.

(2) What happens if I don't meet WorkFirst require-
ments?

(a) If you do not meet WorkFirst requirements, we will
send you a letter telling you what you did not do, and inviting
you to a noncompliance ((sanetier)) case staffing. The letter
will also schedule a home visit (or alternative meeting) that
will happen if you don't attend your noncompliance case
staffing.

(1) A noncompliance case staffing is a meeting with you,
your case manager, and other people who are working with
your family, such as representatives from tribes, community
or technical colleges, employment security, the children's
administration, family violence advocacy providers or lim-
ited-English proficient (LEP) pathway providers to review
your situation and compliance with your participation
requirements.

(i) You will be notified when your noncompliance
((sanetion)) case staffing is scheduled so you can attend.

(iii) You may invite anyone you want to come with you
to your noncompliance case staffing.

(b) You will have ten days to contact us so we can talk
with you about your situation. You can contact us in writing,
by phone, by going to the noncompliance ((saretien)) case
staffing appointment described in the letter, or by asking for
an individual appointment.

(c) If you do not contact us within ten days, we will make
sure you have been screened for family violence and other
barriers to participation. We will use existing information to
decide whether:

(i) You were unable to do what was required; or

(i) You were able, but refused, to do what was required.

(d) If you had a good reason not to do a required activity
we will work with you and may change the requirements in
your individual responsibility plan if a different WorkFirst
activity would help you move towards independence and
employment sooner. If you have been unable to meet your
WorkFirst requirements because of family violence, you and
your case manager will develop an ((HRP)) individual respon-
sibility plan to help you with your situation, including refer-
rals to appropriate services.
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(e) If you do not attend your noncompliance case staff-
ing, and we determine you did not have a good reason, we
will conduct the home visit (or alternative meeting) to review
your circumstances and discuss next steps and options.

(3) What is considered a good reason for not doing
what WorkFirst requires?

You have a good reason if you were not able to do what
WorkFirst requires (or get an excused absence, described in
WAC 388-310-0500(5)) due to a significant problem or event
outside your control. Some examples of good reasons
include, but are not limited to:

(a) You had an emergent or severe physical, mental or
emotional condition, confirmed by a licensed health care pro-
fessional that interfered with your ability to participate;

(b) You were threatened with or subjected to family vio-
lence;

(¢) You could not locate child care for your children
under thirteen years that was:

(1) Affordable (did not cost you more than your copay-
ment would under the working connections child care pro-
gram in chapter 170-290 WAC);

(i) Appropriate (licensed, certified or approved under
federal, state or tribal law and regulations for the type of care
you use and you were able to choose, within locally available
options, who would provide it); and

(iii) Within a reasonable distance (within reach without
traveling farther than is normally expected in your commu-
nity).

(iv) You could not locate other care services for an inca-
pacitated person who lives with you and your children.

(d) You had an immediate legal problem, such as an
eviction notice; or

(e) You are a person who gets necessary supplemental
accommodation (NSA) services under chapter 388-472
WAC and your limitation kept you from participating. If you
have a good reason because you need NSA services, we will
review your accommodation plan.

(4) What happens in my noncompliance ((sanetion))
case staffing?

(a) At your noncompliance case staffing we will ensure
you were offered the opportunity to participate and discuss
with you:

(i) Whether you had a good reason for not meeting
WorkFirst requirements.

(ii) What happens if you are sanctioned ((and-stay—in
sanetion));

((69))) (iii) How you can participate and get out of sanc-
tion_status;

((G1))) (iv) How you and your family benefit when you
participate in WorkFirst activities;

((6¥))) (v) That ((if-yetreontinue-to-refuse-to-partieipate;
witheut-geed-eause;)) your case may be closed after you have

been in sanction status for ((feur)) two months in a row;
((6)) (vi) How you plan to care for and support your
children if your case is closed. We will also discuss the safety
of your family, as needed, using the guidelines under RCW
26.44.030;
((6¢)) (vii) How to reapply if your case is closed; and
((évi))) (viii) That upon your third ((nencemplianee))

sanction case closure after March 1, 2007, you may be per-
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manently disqualified from receiving TANF/SFA. If you are
permanently disqualified, your entire household is ineligible
for TANF/SFA.

(b) If you do not come to your noncompliance ((sane-
tienr)) case staffing, we will make a decision based on the
information we have and send you a letter letting you know

WSR 14-09-109

(1) Your grant is reduced by one person's share or forty
percent, whichever is more.

(ii) The reduction is effective the first of the month fol-
lowing ten-day notice from the department; and

(ii1) Your case may be closed effective the first of the
month after your grant has been reduced for two months in a

whether we found that you had a good reason for not meeting

Trow.

WorkFirst requirements.

(5) What if we decide that you did not have a good
reason for not meeting WorkFirst requirements?

(a) Before you are placed in sanction, a supervisor or
designee will review your case to make sure:

(1) You knew what was required;

(i1) You were told how to end your sanction;

(iii) We tried to talk to you and encourage you to partic-
ipate; and

(iv) You were given a chance to tell us if you were
unable to do what we required.

(b) If we decide that you did not have a good reason for
not meeting WorkFirst requirements, and a supervisor or des-
ignee approves the sanction and sanction penalties, we will
send you a letter that tells you:

(1) What you failed to do;

(i1) That you are in sanction status;

(iii) Penalties that will be applied to your grant;

(iv) When the penalties will be applied;

(v) How to request ((a-fair)) an administrative hearing if
you disagree with this decision; and

(vi) How to end the penalties and get out of sanction sta-

tus.

(c¢) If your case is closed because you failed to attend
your noncompliance case staffing and home visit (or alterna-
tive meeting), this information will be included in your termi-
nation letter.

(d) We will also provide you with information about
resources you may need if your case is closed. If you are
sanctioned, then we will actively attempt to contact you
another way so we can talk to you about the benefits of par-
ticipation and how to end your sanction.

(6) What is sanction status?

When you are a mandatory WorkFirst participant, you
must follow WorkFirst requirements to qualify for your full
grant. If you or someone else on your grant doesn't do what is
required and you can't prove that you had a good reason, you
do not qualify for your full grant. This is called being in
WorkFirst sanction status.

(7) Are there penalties when you or someone in your
household goes into sanction status?

((8))) When you or someone in your household is in
sanction status, we impose penalties. The penalties last until
you or the household member meet WorkFirst requirements.
There are different penalties depending on if you attended
your noncompliance case staffing or home visit(or alternative
meeting).

(())) (a) If you attended your noncompliance case staff-
ing or home visit (or alternative meeting) and we determined

(b) If you did not attend your noncompliance case staff-
ing or home visit (or alternative meeting) and we determined
that you did not have a good reason for not meeting Work-
First requirements you will receive a case closure sanction
penalty. Your case may be closed the first of the month fol-
lowing the ten-day notice from the department.

(8) What happens before your case is closed due to
sanction?

Before we close your case due to sanction status, we will
send you a letter to tell you:

(a) What you failed to do;

(b) When your case will be closed;

(c) How you can request an administrative hearing if you
disagree with this decision;

(d) How you can end your penalties and keep your case
open (if you are able to participate for four weeks in a row
before we close your case); and

(e) How your participation before your case is closed can
be used to meet the participation requirement in subsection

as).

9) What happens if my sanction grant reduction pen-
alty started before November 1. 2014?

If you are in sanction and entered sanction before
November 1, 2014, your case may be closed after you have
been in sanction for fourth months in a row.

(%)) (10) How do I end the penalties and get out of
sanction status?

To ((step)) end the penalties and get out of sanction sta-
tus:

(a) You must provide the information we requested to
develop your individual responsibility plan; and/or

(b) Start and continue to do your required WorkFirst
activities for four weeks in a row (that is, twenty-eight calen-
dar days).

((f))) (11) What happens when I get out of sanction

status before my case is closed?
When you ((Jeave)) get out of sanction status_before

your case is closed, your grant will be restored to the level
you are eligible for beginning the first of the month following
your four weeks of participation. For example, if you finished
your four weeks of participation on June 15, your grant
would be restored on July 1.

((9)) (12) What if my case closes for a reason other
than sanction while I'm getting a reduced sanction grant
and I reapply for TANF or SFA ((andd-vas-in-sanetion

)N?

If your case closes for a reason other than sanction while
you are ((in)) getting a reduced sanction ((status)) grant and
is reopened, you will ((start-eut-where-youleftoffin)) reopen

in month two of sanction status.

that you did not have a good reason for not meeting Work-
First requirements, you will receive a grant reduction sanc-

tion penalty.
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ease—was—e}esed)) my case is closed due to sanctlon"

If ((asupervisor-or-designee-approves—case-closureand))

we close your case due to sanction, you must participate for
four weeks in a row before you can receive cash. Once you
have met your four week participation requirement, your cash
benefits will start, going back to the date we had all the other
information we needed to make an eligibility decision.

((53Y))) (14) What happens if a supervisor or designee
approves case closure for the third time?

If we close your case for sanction at least three times
after March 1, 2007, you will be permanently disqualified
from receiving TANF/SFA. If you are permanently disquali-
fied, any household you are in will also be ineligible for
TANF/SFA.

WSR 14-09-114
PROPOSED RULES
OLYMPIC COLLEGE
[Filed April 23, 2014, 8:43 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
24-048.

Title of Rule and Other Identifying Information: Revi-
sion of Olympic College student conduct code, chapter 132C-
120 WAC.

Hearing Location(s):

¢  Olympic College, 1000 Olympic College Way
N.W., Poulsbo, WA, Room 219

*  Olympic College, 1600 Chester Avenue, Bremer-
ton, WA, Science and Technology Building, Room
203

*  Olympic College, 937 West Alpine Way, Shelton,
WA, Room 118
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Date May 30, 2014, at 9:00 a.m., 11:00 a.m. and 2:00
p.m. respectively.

Date of Intended Adoption: June 17, 2014.

Submit Written Comments to: Thomas Oliver, Olympic
College, CSC 210, 1600 Chester Avenue, Bremerton, WA
98337, e-mail toliver@olympic.edu, fax (360) 475-7505, by
May 23, 2014.

Assistance for Persons with Disabilities: Contact access
services by phone (360) 475-7540 or e-mail accessservices
@olympic.edu, by May 19, 2014.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This is an update
of existing policy to bring it into alignment with the federal
Violence Against Women Act (VAWA) and to bring lan-
guage into alignment with current practice. Existing student
disciplinary procedures will be repealed and replaced with
procedures in compliance with VAWA and state law. Sub-
stantive provisions in the student conduct code will be
updated, including but not limited to new prohibitions regard-
ing sexual harassment, sexual violence, harassment, retalia-
tion, academic dishonesty, weapons, and use of marijuana,
tobacco, electronic cigarettes and related products.

Reasons Supporting Proposal: This policy will meet fed-
eral and state laws as follows: Titles VII and IX of the Civil
Rights Act of 1964, the Age Discrimination and Employment
Act, Section 504 of the Rehabilitation Act of 1974, the Amer-
icans with Disabilities Act of 1990, VAWA, and the state law
against discrimination, chapter 49.60 RCW.

Statutory Authority for Adoption: Chapter 28B.50
RCW.

Statute Being Implemented: Chapter 28B.50 RCW.

Rule is necessary because of federal law, see Reasons
supporting proposal above.

Name of Proponent: Damon Bell, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Damon Bell, CSC 525,
1600 Chester Avenue, Bremerton, WA 98337, (360) 475-
7476.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There will be no impact
on any entity other than Olympic College.

A cost-benefit analysis is not required under RCW
34.05.328. There is no significant economic impact.

April 22, 2014
Thomas Oliver
Rules Coordinator

NEW SECTION

WAC 132C-120-022 Statement of student rights. (1)
As members of the academic community, students are
encouraged to develop the capacity for critical judgment and
to engage in an independent search for truth. Freedom to
teach and freedom to learn are inseparable facets of academic
freedom. The freedom to learn depends upon appropriate
opportunities and conditions in the classroom, on the campus,
and in the larger community. Students should exercise their
freedom with responsibility. The responsibility to secure and
to respect general conditions conducive to the freedom to
learn is shared by all members of the college community.
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(2) The following enumerated rights are guaranteed to
each student within the limitations of statutory law and col-
lege policy which are deemed necessary to achieve the edu-
cational goals of the college:

(a) Academic freedom.

(i) Students are guaranteed the rights of free inquiry,
expression, and assembly upon and within college facilities
that are generally open and available to the public.

(i1) Students are free to pursue appropriate educational
objectives from among the college's curricula, programs, and
services, subject to the limitations of RCW 28B.50.090
3)(b).

(iii) Students shall be protected from academic evalua-
tion which is arbitrary, prejudiced, or capricious, but are
responsible for meeting the standards of academic perfor-
mance established by each of their instructors.

(iv) Students have the right to a learning environment
which is free from unlawful discrimination, inappropriate
conduct, and harassment, including sexual harassment.

(b) Due process.

(1) The rights of students to be secure in their persons,
quarters, papers, and effects against unreasonable searches
and seizures is guaranteed.

(i1) No disciplinary sanction may be imposed on any stu-
dent without notice to the accused of the nature of the
charges.

(iii) A student accused of violating this code of student
conduct is entitled, upon request, to procedural due process
as set forth in this chapter.

AMENDATORY SECTION (Amending WSR 05-10-052,
filed 4/29/05, effective 5/30/05)

WAC 132C-120-050 Authority to prohibit trespass.
The president or designee, acting through the vice-president
((e¥)) for the student services area or such other designated
person shall have authority and power to:

(1) Prohibit the entry of, or withdraw the license or priv-
ilege of a person or persons or any group of persons to enter
onto or remain upon any portion of a college facility; or

(2) Give notice against trespass to any person, persons,
or group of persons against whom the license or privilege has
been withdrawn or who have been prohibited from entering
onto or remaining upon all or any portion of a college facility;
or

(3) Order any person, persons, or group of persons to
leave or vacate all or any portion of a college facility.

Such authority and power may be exercised to halt any
event that is deemed to be unreasonably disruptive of order or
threatens to disrupt the movement of persons from facilities
owned and/or operated by the college. Any student or person
who shall disobey a lawful order given by the college presi-
dent or designee pursuant to the requirements of this rule
shall be subject to disciplinary and/or legal action.

AMENDATORY SECTION (Amending WSR 85-13-067,
filed 6/18/85)

WAC 132C-120-055 Emergency procedures. In the
event of activities or situations which interfere with the
orderly operation of the college, the ((dean-efstadents)) vice-
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president for the student services area or college president or
their designees shall determine the course of action which
appears to offer the best possibility for resolution of the prob-
lem. The emergency procedures outlined below will be fol-
lowed if deemed essential:

(1) Inform those involved in such activities that they are
in violation of college and/or civil regulations.

(2) Inform them that they should cease and desist.

(3) If they do not respond within a reasonable time, call
the civil authorities.

AMENDATORY SECTION (Amending WSR 05-10-052,
filed 4/29/05, effective 5/30/05)

WAC 132C-120-060 Right to demand identification.
Olympic College identification is required for the purpose of
determining the identity of a person as a student, where iden-
tification as a student is a prerequisite to admission or the
charge for admission to any college activity, or where identi-
fication as a student is required in a case of alleged violation
of this code, any college employee may demand that any per-
son on college property or at a college activity produce evi-
dence of student enrollment at the college. Failure of the stu-
dent to produce identification as required shall subject the
student to disciplinary action.

AMENDATORY SECTION (Amending WSR 05-10-052,

filed 4/29/05, effective 5/30/05)

WAC 132C-120-065 ((Wielatiens:)) Prohibited stu-
dent conduct. ((Anystadent-shall-besubjeet-te-immediate
Liceinki ) :dodfor_in-thi i i i
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7 I : hiolati il ;
inal-autheritiesfordispesitien:)) The college may impose dis-

ciplinary sanctions against a student who commits, or aids,
abets, incites, encourages or assists another person to com-

mit, an act(s) of misconduct, which include, but are not lim-
ited to, the following:

(1) Academic dishonesty. Any act of academic dishon-

esty including, but not limited to, cheating, plagiarism, and
fabrication.

(a) Cheating includes any attempt to give or obtain unau-

thorized assistance relating to the completion of an academic
assignment.

(b) Plagiarism includes taking and using as one's own,
without proper attribution, the ideas. writings, or work of

another person in completing an academic assignment. Pro-
hibited conduct may also include the unauthorized submis-

sion for credit of academic work that has been submitted for
credit in another course.

(c) Fabrication includes falsifying data, information, or
citations in completing an academic assignment and also
includes providing false or deceptive information to an
instructor concerning the completion of an assignment.

(2) Other dishonesty. Any other acts of dishonesty.
Such acts include, but are not limited to:

(a) Forgery, alteration, submission of falsified docu-
ments or misuse of any college document, record, or instru-
ment of identification;

(b) Tampering with an election conducted by or for col-
lege students:; or
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(c) Furnishing false information, or failing to furnish

correct information, in response to the request or requirement
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bodily harm is prohibited on the college campus. subject to
the following exceptions:

of a college officer or employee.

(3) Obstruction or disruption. Obstruction or disrup-
tion of:

(a) Any instruction, research, administration, disci-

plinary proceeding, or other college activity, including the
obstruction of the free flow of pedestrian or vehicular move-

ment on college property or at a college activity; or

(b) Any activity that is authorized to occur on college
property., whether or not actually conducted or sponsored by
the college.

(4) Assault, abuse, threats. intimidation, harassment
and stalking. Assault, physical abuse, verbal abuse,
threat(s), intimidation, harassment, bullying, stalking, or
other conduct which harms, threatens. or is reasonably per-
ceived as threatening the health or safety of another person or
another person's property. For purposes of this subsection:

(a) Bullying is severe, persistent, or pervasive physical
or verbal abuse and involving a power imbalance between the
aggressor and victim.

(b) Stalking is intentional and repeated following of
another person, which places that person in reasonable fear
that the perpetrator intends to injure, intimidate or harass that

person. Stalking also includes instances where the perpetrator
knows or reasonably should know that the person is fright-

ened, intimidated or harassed, even if the perpetrator lacks
such an intent.

(5) Cyber misconduct. Cyberstalking, cyberbullying or

online harassment. Use of electronic communications,

including, but not limited to, electronic mail, instant messag-
ing, electronic bulletin boards, and social media sites, to
harass, abuse, bully or engage in other conduct which harms,

threatens, or is reasonably perceived as threatening the health
or safety of another person. Prohibited activities include, but

are not limited to, unauthorized monitoring of another's e-
mail communications directly or through spyware, sending

threatening e-mails, disrupting electronic communications
with spam or by sending a computer virus, sending false mes-

(a) Commissioned law enforcement personnel or legally

authorized military personnel while in performance of their
duties:

(b) A student with a valid concealed weapons permit
may store a firearm in his or her vehicle parked on campus in
accordance with RCW 9.41.050, provided the vehicle is
locked and the weapon is concealed from view; or

(c) The president or his delegee may authorize posses-
sion of a weapon on campus upon a showing that the weapon
is reasonably related to a legitimate pedagogical purpose.

Such permission shall be in writing and shall be subject to
such terms or conditions incorporated therein.

(9) Hazing. Hazing includes, but is not limited to, any

initiation into a student organization or any pastime or
amusement engaged in with respect to such an organization
that causes, or is likely to cause, bodily danger or physical
harm, or serious mental or emotional harm, to any student.

(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession. delivery, or sale of any
alcoholic beverage, except as permitted by law and applica-
ble college policies.

(b) Marijuana. The use, possession, delivery, or sale of

marijuana or the psychoactive compounds found in mari-

juana and intended for human consumption, regardless of
form. While state law permits the recreational use of mari-

juana, federal law prohibits such use on college premises or
in connection with college activities.

(c) Drugs. The use, possession, delivery, or sale of any
legend drug (any drug that requires a prescription including
both controlled substances and nonnarcotic drugs), including
anabolic steroids, androgens, or human growth hormones as
defined in chapter 69.41 RCW, or any other controlled sub-
stance under chapter 69.50 RCW, except as prescribed for a
student's use by a licensed practitioner.

(d) Tobacco. electronic cigarettes and related prod-

ucts. Use of tobacco. electronic cigarettes and related prod-

sages to third parties using another's e-mail identity, noncon-
sensual recording of sexual activity, and nonconsensual dis-
tribution of a recording of sexual activity.

(6) Property violation. Damage to, or theft or misuse of,
real or personal property or money of:

(a) The college or state;

(b) Any student or college officer, employee, or organi-
zation;

(c) Any other member of the college community or orga-
nization; or

(d) Possession of such property or money after it has

ucts is prohibited in all buildings owned or controlled by the
college, in all college vehicles, and on all college property,

except in designated smoking areas. All smoking materials
are to be lit, smoked and extinguished in designated areas
only. "Related products" include, but are not limited to, ciga-

rettes, pipes, bidi, clove cigarettes, waterpipes, hookahs,
chewing tobacco, and snuff.

(11) Lewd conduct. Conduct which is lewd or obscene.

(12) Discriminatory conduct. Discriminatory conduct

which harms or adversely affects any member of the college
community because of her/his: Race; color; national origin;

been stolen.

(7) Failure to comply with directive. Failure to comply
with the direction of a college officer or employee who is act-
ing in the legitimate performance of his or her duties, includ-
ing failure to properly identify oneself to such a person when
requested to do so.

(8) Weapons. Possession, holding, wearing, transport-

ing, storage or presence of any firearm, dagger, sword, knife

sensory, mental, or physical disability; use of a service ani-
mal; gender, including pregnancy/family status; marital sta-
tus; age (40+); religion; creed; genetic information; sexual
orientation; gender identity; veteran's status; or any other
legally protected classification.

(13) Sexual misconduct. The term "sexual misconduct"
includes, but is not limited to, sexual harassment, sexual
intimidation, and sexual violence. Use of alcohol or other

or other cutting or stabbing instrument, club, explosive

drugs will not function as a defense to a violation of college

device, or any other weapon apparently capable of producing

policies regarding sexual misconduct. Cases involving alle-
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gations of sexual misconduct are subject to special discipline
procedures: see WAC 132C-120-300 through 132C-120-315.
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(b) Unauthorized duplication, transfer, or distribution of
a computer program, file, message, or other item;

(a) Sexual harassment. The term "sexual harassment"

means unwelcome conduct of a sexual nature, including

(¢) Unauthorized use or distribution of someone else's
password or other identification;

unwelcome sexual advances, requests for sexual favors, and
other verbal, nonverbal, or physical conduct of a sexual

(d) Use of such time or resources to interfere with some-
one else's work;

nature that is sufficiently serious as to deny or limit, and that
does deny or limit, based on sex, the ability of a person to par-
ticipate in or benefit from the college's educational programs/
activities or that creates an intimidating, hostile, or offensive
environment for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation"
incorporates the definition of "sexual harassment" and means
threatening or emotionally distressing conduct based on sex

including, but not limited to, nonconsensual recording of sex-
ual activity or the distribution of such recording.

(c) Sexual violence. The term "sexual violence" incor-
porates the definition of "sexual harassment" and means a
physical sexual act perpetrated without clear, knowing, and
voluntary consent, such as committing a sexual act against a
person's will, exceeding the scope of consent, or where the
person is incapable of giving consent, including rape, sexual
assault, sexual battery. sexual coercion, sexual exploitation,

or gender- or sex-based stalking. The term further includes
acts of dating or domestic violence. A person may be incapa-

ble of giving consent by reason of age, threat or intimidation,
lack of opportunity to object, disability, drug or alcohol con-
sumption, or other cause.

(14) Harassment. Unwelcome and offensive conduct,
including verbal, nonverbal, or physical conduct, that is
directed at a person because of such person's protected status
and that is sufficiently serious as to deny or limit, and that
does deny or limit, the ability of a student to participate in or
benefit from the college's educational program or that creates
an intimidating, hostile, or offensive environment for other
campus community members. Protected status includes a
person's race; color; national origin; sensory, mental or phys-
ical disability: use of a service animal; gender, including

regnancy; marital status; age (40+); religion; creed; genetic
information; sexual orientation; gender identity; veteran's
status; or any other legally protected classification. See "Sex-
ual misconduct" for the definition of "sexual harassment."
Harassing conduct may include, but is not limited to, physical
conduct, verbal, written, social media and electronic commu-

nications.
15) Retaliation. Retaliation against any individual for

reporting, providing information, exercising one's rights or
responsibilities, or otherwise being involved in the process of

responding to, investigating, or addressing allegations or vio-
lations of federal, state or local law, or college policies
including, but not limited to, student conduct code provisions
prohibiting discrimination and harassment. Retaliation is
considered a separate offense, regardless of the outcome of

(16) Misuse of electronic resources. Theft or other mis-
use of computer time or other electronic information
resources of the college. Such misuse includes, but is not lim-
ited to:

(a) Unauthorized use of such resources or opening of a
file, message, or other item;
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(e) Use of such time or resources to send, display. or
print an obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal
operation of the college's computing system or other elec-
tronic information resources;

(g) Use of such time or resources in violation of applica-
ble copyright or other law;

(h) Adding to or otherwise altering the infrastructure of
the college's electronic information resources without autho-
rization; or

(1) Failure to comply with the college's electronic use
policy.

(17) Unauthorized access. Unauthorized possession,
duplication, or other use of a key, keycard, or other restricted
means of access to college property, or unauthorized entry
onto or into college property.

18) Safety violations. Safety violations include an
nonaccidental conduct that interferes with or otherwise com-
promises any college policy, equipment, or procedure relat-
ing to the safety and security of the campus community,
including tampering with fire safety equipment and trigger-
ing false alarms or other emergency response systems.

(19) Violation of other laws or policies. Violation of
any federal, state, or local law, rule, or regulation or other
college rules or policies, including college traffic and parking
rules.

(20) Ethical violation. The breach of any generally rec-
ognized and published code of ethics or standards of profes-
sional practice that governs the conduct of a particular profes-

sion for which the student is taking a course or is pursuing as
an educational goal or major.

In addition to initiating discipline proceedings for viola-
tion of the student conduct code, the college may refer any
violations of federal, state or local laws to civil and criminal
authorities for disposition. The college shall proceed with

student disciplinary proceedings regardless of whether the
underlying conduct is subject to civil or criminal prosecution.

AMENDATORY SECTION (Amending WSR 05-10-052,
filed 4/29/05, effective 5/30/05)

WAC 132C-120-076 Classroom conduct. Faculty
have the authority to take appropriate action to maintain
order and proper conduct in the classroom and to maintain the
effective cooperation of the class in fulfilling the objectives
of the course.

An instructor has the authority to exclude a student from
((amy-single)) up to three class ((sesston-during-which)) ses-
sions if the student is disruptive to the learning environment
pending a meeting with the vice-president for the student ser-
vices area or a designee. The instructor shall report any such
exclusion from the class to the vice-president ((ef)) for the
student services area or designee who may ((summarily-sas-
pend-the-student-or)) at his or her discretion initiate ((een-
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duet)) disciplinary proceedings as provided in this procedure.
The vice-president ((ef)) for the student services area may
impose a disciplinary probation that restricts the student from
the classroom until the student has met with the vice-presi-
dent ((ef)) for the student services area and the student agrees
to comply with the specific conditions outlined by the vice-
president ((ef)) for the student services area for conduct in the
classroom. The student may appeal the disciplinary sanction
according to the disciplinary appeal procedures.

AMENDATORY SECTION (Amending WSR 05-10-052,
filed 4/29/05, effective 5/30/05)

WAC 132C-120-100 Statement of jurisdiction.
(Admissi | ¥ - O ol

CFieiak ; batlt It included Fod
eollege-official-or-designee:)) The student conduct code shall

apply to student conduct that occurs on college premises, to

conduct that occurs at or in connection with college spon-
sored activities, or to off-campus conduct that in the judg-
ment of the college adversely affects the college community
or the pursuit of its objectives. Jurisdiction extends to, but is
not limited to, locations in which students are engaged in

official college activities including, but not limited to, foreign
or domestic travel, activities funded by the associated stu-

dents, athletic events, training internships, campus housing,
cooperative and distance education, online education, practi-
cums, supervised work experiences or any other college-
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sanctioned social or club activities. Students are responsible
for their conduct from the time of application for admission
through the actual receipt of a degree, even though conduct
may occur before classes begin or after classes end, as well as
during the academic year and during periods between terms
of actual enrollment. These standards shall apply to a stu-
dent's conduct even if the student withdraws from college
while a disciplinary matter is pending. The college has sole
discretion, on a case-by-case basis, to determine whether the
student conduct code will be applied to conduct that occurs

off campus.

NEW SECTION

WAC 132C-120-101 Authority. The board of trustees,
acting pursuant to RCW 28B.50.140(14), delegates to the
president of the college the authority to administer disci-
plinary action. Administration of the disciplinary procedures
is the responsibility of the vice-president of the student ser-
vices area or designee. The student conduct officer shall
serve as the principal investigator and administrator for
alleged violations of this code.

NEW SECTION

WAC 132C-120-102 Brief adjudicative proceeding
authorized. This rule is adopted in accordance with RCW
34.05.482 through 34.05.494. Brief adjudicative proceedings
shall be used, unless provided otherwise by another rule or
determined otherwise in a particular case by the president, or
a designee, in regard to:

(1) Parking violations.

(2) Outstanding debts owed by students.

(3) Use of college facilities.

(4) Residency determinations.

(5) Use of library - Fines.

(6) Challenges to contents of education records.

(7) Loss of eligibility for participation in institution
sponsored athletic events.

(8) Student conduct appeals involving the following dis-
ciplinary actions:

(a) Suspensions of ten instructional days or less;

(b) Disciplinary probation;

(¢) Written reprimands;

(d) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions; and

(e) Appeals by a complainant in student disciplinary pro-
ceedings involving allegations of sexual misconduct in which
the student conduct officer:

(1) Dismisses disciplinary proceedings based upon a
finding that the allegations of sexual misconduct have no
merit; or

(i1) Issues a verbal warning to respondent.

(9) Appeals of decisions regarding mandatory tuition
and fee waivers.

Brief adjudicative proceedings are informal hearings and
shall be conducted in a manner which will bring about a
prompt fair resolution of the matter.

Proposed
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NEW SECTION

WAC 132C-120-103 Brief adjudicative proceed-
ings—Agency record. The agency record for brief adjudica-
tive proceedings shall consist of any documents regarding the
matter that were considered or prepared by the presiding offi-
cer for the brief adjudicative proceeding or by the reviewing
officer for any review. These records shall be maintained as
the official record of the proceedings.

NEW SECTION

WAC 132C-120-104 Definitions. The following defi-
nitions shall apply for the purposes of this student conduct
code:

(1) "Student conduct officer" is a college administrator
designated by the president or vice-president for the student
services area to be responsible for implementing and enforc-
ing the student conduct code. The president or vice-president
for the student services area is authorized to reassign any and
all of the student conduct officer's duties or responsibilities as
set forth in this chapter as may be reasonably necessary.

(2) "Conduct review officer" is the vice-president for the
student services area or other college administrator desig-
nated by the president to be responsible for receiving and for
reviewing or referring appeals of student disciplinary actions
in accordance with the procedures of this code. The president
is authorized to reassign any and all of the conduct review
officer's duties or responsibilities as set forth in this chapter
as may be reasonably necessary.

(3) "President" is the president of the college. The presi-
dent is authorized to delegate any and all of his or her respon-
sibilities as set forth in this chapter as may be reasonably nec-
essary.

(4) "Disciplinary action" is the process by which the stu-
dent conduct officer imposes discipline against a student for
a violation of the student conduct code.

(5) "Disciplinary appeal" is the process by which an
aggrieved student can appeal the discipline imposed by the
student conduct officer. Disciplinary appeals from a suspen-
sion in excess of ten instructional days or an expulsion are
heard by the student conduct appeals board. Appeals of all
other appealable disciplinary action shall be reviewed
through brief adjudicative proceedings.

(6) "Respondent" is the student against whom disci-
plinary action is initiated.

(7) "Service" is the process by which a document is offi-
cially delivered to a party. Unless otherwise provided, service
upon a party shall be accomplished by:

(a) Hand delivery of the document to the party; or

(b) By sending the document by first class mail to the
party's last known address.

Service is deemed complete upon hand delivery of the
document or upon the date the document is deposited in the
mail.

(8) "Filing" is the process by which a document is offi-
cially delivered to a college official responsible for facilitat-
ing a disciplinary review. Unless otherwise provided, filing
shall be accomplished by:

(a) Hand delivery of the document to the specified col-
lege official or college official's assistant; or
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(b) By sending the document by e-mail and first class
mail to the specified college official's office and college e-
mail address.

Papers required to be filed shall be deemed filed upon
actual receipt during office hours at the office of the specified
college official.

(9) "College premises" includes all campuses of the col-
lege, wherever located, and includes all land, buildings, facil-
ities, vehicles, equipment, and other property owned, used, or
controlled by the college.

(10) "Student" includes all persons taking courses at or
through the college, whether on a full-time or part-time basis,
and whether such courses are credit courses, noncredit
courses, online courses, or otherwise. Persons who withdraw
after allegedly violating the code, who are not officially
enrolled for a particular term but who have a continuing rela-
tionship with the college, or who have been notified of their
acceptance for admission are considered "students."

(11) "Business day" means a weekday, excluding week-
ends and college holidays.

AMENDATORY SECTION (Amending WSR 05-10-052,

filed 4/29/05, effective 5/30/05)

WAC 132C-120-110 Initiation of disciplinary ((pre-
eeedings)) action. ((Anypersenshal-havetherightte
requestsanetionsfor-violations-of the student-conduet-code:

) (1)

All disciplinary actions will be initiated by the student con-

duct officer. If that officer is the subject of a complaint initi-
ated by the respondent, the president shall, upon request and
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when feasible, designate another person to fulfill any such
disciplinary responsibilities relative to the complainant.
(2) The student conduct officer shall initiate disciplinary

action by serving the respondent with written notice directing

him or her to attend a disciplinary meeting. The notice shall
briefly describe the factual allegations, the provision(s) of the
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of appeal constitutes a waiver of the right to appeal and the
student conduct officer's decision shall be deemed final.

(2) The notice of appeal must include a brief statement
explaining why the respondent is seeking review.

(3) The parties to an appeal shall be the respondent and

the student conduct officer.

conduct code the respondent is alleged to have violated, the
range of possible sanctions for the alleged violation(s), and

(4) A respondent, who timely appeals a disciplinary
action or whose case is referred to the student conduct com-

specify the time and location of the meeting. At the meeting,

mittee, has a right to a prompt, fair, and impartial hearing as

the student conduct officer will present the allegations to the

provided for in these procedures.

respondent and the respondent shall be afforded an opportu-
nity to explain what took place. If the respondent fails to

attend the meeting, the student conduct officer may take dis-
ciplinary action based upon the available information.
(3) Within ten days of the initial disciplinary meeting,

(5) On appeal, the college bears the burden of establish-
ing the evidentiary facts underlying the imposition of a disci-
plinary sanction by a preponderance of the evidence.

(6) Imposition of disciplinary sanction for violation of
the student conduct code shall be stayed pending appeal,

and after considering the evidence in the case, including any
facts or argument presented by the respondent, the student

unless respondent has been summarily suspended. Protective
measures which have been imposed to protect the health,

conduct officer shall serve the respondent with a written deci-
sion setting forth the facts and conclusions supporting his or

safety and welfare of an individual or the campus commu-
nity, such as no contact orders, will not be stayed.

her decision, the specific student conduct code provisions
found to have been violated, the discipline imposed (if any),

7) The student conduct committee shall hear appeals
from:

and a notice of any appeal rights with an explanation of the
consequences of failing to file a timely appeal.

(4) The student conduct officer may take any of the fol-
lowing disciplinary actions:

(a) Exonerate the respondent and terminate the proceed-
ings.

(b) Impose a disciplinary sanction(s), as described in
WAC 132-120-145.

(c) Refer the matter directly to the student conduct com-

mittee for such disciplinary action as the committee deems
appropriate. Such referral shall be in writing, to the attention

of the chair of the student conduct committee, with a copy
served on the respondent.

AMENDATORY SECTION (Amending WSR 05-10-052,
filed 4/29/05, effective 5/30/05)

WAC 132C-120-115 Appeal((s)) from disciplinary
action. ((Any-diseiplinary-actionmay be-appealed-aspro-

o ool dentof studer ;

the-aetionunti-the-appeal-precessisexhausted-oratfinal-deei-
stonreached:)) (1) The respondent may appeal a disciplinary

action by filing a written notice of appeal with the conduct
review officer within twenty-one days of service of the stu-

dent conduct officer's decision. Failure to timely file a notice

(a) The imposition of disciplinary suspensions in excess
of ten instructional days;

(b) Dismissals; and

(¢) Discipline cases referred to the committee by the stu-
dent conduct officer, the conduct review officer, or the presi-
dent.

(8) Student conduct appeals from the imposition of the

following disciplinary sanctions shall be reviewed through a
brief adjudicative proceeding:

(a) Suspensions of ten instructional days or less;

(b) Disciplinary probation;

(c) Written reprimands; and

(d) Any conditions or terms imposed in conjunction with
one of the disciplinary actions listed in (8)(a) through (¢) of
this subsection.

(9) Except as provided elsewhere in these rules, disci-

plinary warnings and dismissals of disciplinary actions are
final and are not subject to appeal.

NEW SECTION

WAC 132C-120-116 Brief adjudicative proceed-
ings—Initial hearing. (1) Brief adjudicative proceedings
shall be conducted by a conduct review officer designated by
the president. The conduct review officer shall not participate
in any case in which he or she is a complainant or witness, or
in which they have direct or personal interest, prejudice, or
bias, or in which they have acted previously in an advisory
capacity.

(2) Before taking action, the conduct review officer shall
conduct an informal hearing and provide each party:

(a) An opportunity to be informed of the agency's view
of the matter; and

(b) An opportunity to explain the party's view of the mat-
ter.

(3) The conduct review officer shall serve an initial deci-
sion upon both parties within ten days of consideration of the
appeal. The initial decision shall contain a brief written state-
ment of the reasons for the decision and information about
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how to seek administrative review of the initial decision. If
no request for review is filed within twenty-one days of ser-
vice of the initial decision, the initial decision shall be
deemed the final decision.

(4) If the conduct review officer upon review determines
that the respondent's conduct may warrant imposition of a
disciplinary suspension of more than ten instructional days or
expulsion, the matter shall be referred to the student conduct
committee for a disciplinary hearing.

NEW SECTION

WAC 132C-120-117 Brief adjudicative proceed-
ings—Review of an initial decision. (1) An initial decision
is subject to review by the president, provided the respondent
files a written request for review with the conduct review
officer within twenty-one days of service of the initial deci-
sion.

(2) The president shall not participate in any case in
which he or she is a complainant or witness, or in which they
have direct or personal interest, prejudice, or bias, or in which
they have acted previously in an advisory capacity.

(3) During the review, the president shall give each party
an opportunity to file written responses explaining their view
of the matter and shall make any inquiries necessary to ascer-
tain whether the sanctions should be modified or whether the
proceedings should be referred to the student conduct com-
mittee for a formal adjudicative hearing.

(4) The decision on review must be in writing and must
include a brief statement of the reasons for the decision and
must be served on the parties within twenty-one days of the
initial decision or of the request for review, whichever is
later. The decision on review will contain a notice that judi-
cial review may be available. A request for review may be
deemed to have been denied if the president does not make a
disposition of the matter within twenty-one days after the
request is submitted.

(5) If the president upon review determines that the
respondent's conduct may warrant imposition of a disci-
plinary suspension of more than ten instructional days or
expulsion, the matter shall be referred to the student conduct
committee for a disciplinary hearing.

AMENDATORY SECTION (Amending WSR 05-10-052,
filed 4/29/05, effective 5/30/05)

WAC 132C-120-120 ((Cempositien—of-the)) Student
conduct ((beard)) committee. ((Fhe-student-conduet-board
shall-be-composed-ef seven-members-on-an-ad-hee-basis-as

; ] borshinswhe-chall d i ; i
hearings—The-chairshall not-vete-exeeptto-breakatie-vote:))
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(1) The student conduct committee shall consist of five mem-
bers:

(a) Two full-time students appointed by the student gov-
ernment;

(b) Two faculty members appointed by the president;
and

(¢) One administrator (other than an administrator serv-
ing as a student conduct or conduct review officer) appointed
by the president at the beginning of the academic year.

(2) The administrator shall serve as the chair of the com-
mittee and may take action on preliminary hearing matters
prior to convening the committee. The chair shall receive
annual training on protecting victims and promoting account-
ability in cases involving allegations of sexual misconduct.

(3) Hearings may be heard by a quorum of three mem-
bers of the committee so long as one faculty member and one
student are included on the hearing panel. Committee action

attending the hearing.

(4) Members of the student conduct committee shall not
participate in any case in which they are a party or witness, in
which they have direct or personal interest, prejudice, or bias,
or in which they have acted previously in an advisory capac-
ity. Any party may petition for disqualification of a commit-
tee member pursuant to RCW 34.05.425(4).

NEW SECTION

WAC 132C-120-122 Appeal—Student conduct com-
mittee. (1) Proceedings of the student conduct committee
shall be governed by the Administrative Procedure Act, chap-
ter 34.05 RCW, and by the Model Rules of Procedure, chap-
ter 10-08 WAC. To the extent there is a conflict between
these rules and chapter 10-08 WAC, these rules shall control.

(2) The student conduct committee chair shall serve all
parties with written notice of the hearing not less than seven
days in advance of the hearing date, as further specified in
RCW 34.05.434 and WAC 10-08-040 and 10-08-045. The
chair may shorten this notice period if both parties agree, and
also may continue the hearing to a later time for good cause
shown.

(3) The committee chair is authorized to conduct pre-
hearing conferences and/or to make prehearing decisions
concerning the extent and form of any discovery, issuance of
protective decisions, and similar procedural matters.

(4) Upon request filed at least five days before the hear-
ing by any party or at the direction of the committee chair, the
parties shall exchange, no later than the third day prior to the
hearing, lists of potential witnesses and copies of potential
exhibits that they reasonably expect to present to the commit-
tee. Failure to participate in good faith in such a requested
exchange may be cause for exclusion from the hearing of any
witness or exhibit not disclosed, absent a showing of good
cause for such failure.

(5) The committee chair may provide to the committee
members in advance of the hearing copies of (a) the conduct
officer's notification of imposition of discipline (or referral to
the committee) and (b) the notice of appeal (or any response
to referral) by the respondent. If doing so, however, the chair
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should remind the members that these "pleadings" are not
evidence of any facts they may allege.

(6) The parties may agree before the hearing to designate
specific exhibits as admissible without objection and, if they
do so, whether the committee chair may provide copies of
these admissible exhibits to the committee members before
the hearing.

(7) The student conduct officer, upon request, shall pro-
vide reasonable assistance to the respondent in obtaining rel-
evant and admissible evidence that is within the college's
control.

(8) Communications between committee members and
other hearing participants regarding any issue in the proceed-
ing, other than procedural communications that are necessary
to maintain an orderly process, are generally prohibited with-
out notice and opportunity for all parties to participate, and
any improper "ex parte" communication shall be placed on
the record, as further provided in RCW 34.05.455.

(9) Each party may be accompanied at the hearing by a
nonattorney assistant of his/her choice. A respondent may
elect to be represented by an attorney at his or her own cost,
but will be deemed to have waived that right unless, at least
four business days before the hearing, written notice of the
attorney's identity and participation is filed with the commit-
tee chair with a copy to the student conduct officer. The com-
mittee will ordinarily be advised by an assistant attorney gen-
eral. If the respondent is represented by an attorney, the stu-
dent conduct officer may also be represented by an
appropriately screened assistant attorney general.

AMENDATORY SECTION (Amending WSR 05-10-052,
filed 4/29/05, effective 5/30/05)

WAC 132C-120-125 ((Preeeduresfor)) Student con-
duct ((beard)) committee hearings-Presentations of evi-

dence. ((Fhestudent-conduet-board-will hearand-makeree-
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the-viee-president-of studentserviees-office-after use-by-the
student-conduet-board:)) (1) Upon the failure of any party to

attend or participate in a hearing, the student conduct com-
mittee may either:

(a) Proceed with the hearing and issuance of'its decision;

(b) Serve a decision of default in accordance with RCW
34.05.440.

(2) The hearing will ordinarily be closed to the public.

However, if all parties agree on the record that some or all of

the proceedings be open. the chair shall determine any extent
to which the hearing will be open. If any person disrupts the
proceedings, the chair may exclude that person from the hear-
ing room.

(3) The chair shall cause the hearing to be recorded by a
method that he/she selects, in accordance with RCW
34.05.449. That recording, or a copy, shall be made available
to any party upon request. The chair shall assure maintenance
of the record of the proceeding that is required by RCW
34.05.476, which shall also be available upon request for
inspection and copying by any party. Other recording shall
also be permitted, in accordance with WAC 10-08-190.

(4) The chair shall preside at the hearing and decide pro-
cedural questions that arise during the hearing, except as
overridden by majority vote of the committee.

(5) The student conduct officer (unless represented by an

assistant attorney general) shall present the case for imposing

disciplinary sanctions.

(6) All testimony shall be given under oath or affirma-

tion. Evidence shall be admitted or excluded in accordance
with RCW 34.05.452.

Proposed
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AMENDATORY SECTION (Amending WSR 05-10-052,
filed 4/29/05, effective 5/30/05)

WAC 132C-120-135 ((Peeisten-by-the)) Student con-
duct ((beard)) committee—Initial decision. ((Hpen—econ-
e cthe disciol hoating. ] et ] ]

exereises-histherright-of appeal-to-the president-asprovided
- WACH326126-H5:)) (1) At the conclusion of the hear-

ing. the student conduct committee shall permit the parties to
make closing arguments in whatever form it wishes to
receive them. The committee also may permit each party to

propose findings, conclusions, and/or a proposed decision for
its consideration.

(2) Within twenty-one days following the later of the
conclusion of the hearing or the committee's receipt of clos-
ing arguments, the committee shall issue an initial decision in
accordance with RCW 34.05.461 and WAC 10-08-210. The
initial decision shall include findings on all material issues of
fact and conclusions on all material issues of law, including
which, if any, provisions of the student conduct code were
violated. Any findings based substantially on the credibility
of evidence or the demeanor of witnesses shall be so identi-
fied.

(3) The committee's initial order shall also include a
determination on appropriate discipline, if any. If the matter
was referred to the committee by the student conduct officer,
the committee shall identify and impose disciplinary sanc-
tion(s) or conditions (if any) as authorized in the student
code. If the matter is an appeal by the respondent, the com-
mittee may affirm, reverse, or modify the disciplinary sanc-
tion and/or conditions imposed by the student conduct officer
and/or impose additional disciplinary sanction(s) or condi-
tions as authorized herein.

(4) The committee chair shall cause copies of the initial
decision to be served on the parties and their legal counsel of
record. The committee chair shall also promptly transmit a
copy of the decision and the record of the committee's pro-
ceedings to the president.

NEW SECTION

WAC 132C-120-139 Appeal from student conduct
committee initial decision. (1) A respondent who is
aggrieved by the findings or conclusions issued by the stu-
dent conduct committee may appeal the committee's initial
decision to the president by filing a notice of appeal with the
president's office within twenty-one days of service of the
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committee's initial decision. Failure to file a timely appeal
constitutes a waiver of the right and the initial decision shall
be deemed final.

(2) The notice of appeal must identify the specific find-
ings of fact and/or conclusions of law in the initial decision
that are challenged and must contain argument why the
appeal should be granted. The president's review shall be
restricted to the hearing record made before the student con-
duct committee and will normally be limited to a review of
those issues and arguments raised in the notice of appeal.

(3) The president shall provide a written decision to all
parties within twenty-one days after receipt of the notice of
appeal. The president's decision shall be final and shall
include a notice of any rights to request reconsideration and/
or judicial review.

(4) The president may, at his or her discretion, suspend
any disciplinary action pending review of the merits of the
findings, conclusions, and disciplinary actions imposed.

(5) The president shall not engage in an ex parte commu-
nication with any of the parties regarding an appeal.

AMENDATORY SECTION (Amending WSR 05-10-052,
filed 4/29/05, effective 5/30/05)

WAC 132C-120-145 Disciplinary ((aetions)) sanc-
tions and terms and conditions. ((Fhe-feHowing-diset-

plinary-actions-are-hereby-established-and shall-beusual
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Eail ] ; e | 1
prevent-the-studentfromreregistration:)) The following dis-
ciplinary sanctions may be imposed upon students found to
have violated the student conduct code.

Disciplinary warning: A verbal statement to a student
that there is a violation and that continued violation may be
cause for further disciplinary action.

Written reprimand: Notice in writing that the student has
violated one or more terms of this code of conduct and that
continuation of the same or similar behavior may result in
more severe disciplinary action.

Disciplinary probation: Formal action placing specific
conditions and restrictions upon the student's continued
attendance depending upon the seriousness of the violation.
Probation may be for a limited time or may be for the dura-
tion of the student's attendance at the college.

Disciplinary suspension: Dismissal from the college and
from the student status for a stated period of time. There will
be no refund of tuition or fees for the quarter in which the
action is taken.

Dismissal: The revocation of all rights and privileges of
membership in the college community and exclusion from
the campus and college-owned or controlled facilities with-
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such as a no-contact order, as necessary to protect the health,
safety and welfare of the campus community.

AMENDATORY SECTION (Amending WSR 85-13-067,
filed 6/18/85)

WAC 132C-120-200 Summary suspension ((rales)).
((Fheboard-oftrusteesof Olympie-Collegerecognizes—the

dures:)) (1) Summary suspension is a temporary exclusion
from specified college premises or denial of access to all
activities or privileges for which a respondent might other-
wise be eligible, while an investigation and/or formal disci-
plinary procedures are pending.

(2) The student conduct officer may impose a summary

suspension if there is probable cause to believe that the

out any possibility of return. There will be no refund of tui-

respondent:

tion or fees for the quarter in which the action is taken.

Disciplinary terms and conditions that may be imposed
alone or in conjunction with a disciplinary sanction include,
but are not limited to, the following:

Restitution: Reimbursement for damage to or misappro-
priation of property, or for injury to persons, or for reasonable
costs incurred by the college in pursuing an investigation or
disciplinary proceeding. This may take the form of monetary
reimbursement, appropriate service, or other compensation.

Professional evaluation: Referral for drug, alcohol. psy-
chological or medical evaluation by an appropriately certified
or licensed professional may be required. The student may
choose the professional within the scope of practice and with
the professional credentials as defined by the college. The
student will sign all necessary releases to allow the college
access to any such evaluation. The student's return to college
may be conditioned upon compliance with recommendations
set forth in such a professional evaluation. If the evaluation
indicates that the student is not capable of functioning within
the college community, the student will remain suspended
until future evaluation recommends that the student is capa-
ble of reentering the college and complying with the rules of
conduct.

Not in good standing: A student may be deemed "not in
good standing" with the college. If so, the student shall be
subject to the following restrictions:

(1) Ineligible to hold an office in any student organiza-
tion recognized by the college or to hold any elected or
appointed office of the college.

(2) Ineligible to represent the college to anyone outside
the college community in any way, including representing the
college at any official function, or any forms of intercolle-
giate competition or representation.

Other terms and conditions: The vice-president for the
student services area may impose other terms and conditions,
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(a) Has violated any provision of the code of conduct;

and

(b) Presents an immediate danger to the health, safety or
welfare of members of the college community; or

(c) Poses an ongoing threat of substantial disruption of,
or interference with, the operations of the college.

(3) Notice. Any respondent who has been summarily
suspended shall be served with oral or written notice of the
summary suspension. If oral notice is given, a written notifi-
cation shall be served on the respondent within two business
days of the oral notice.

(4) The written notification shall be entitled "Notice of
Summary Suspension" and shall include:

(a) The reasons for imposing the summary suspension,
including a description of the conduct giving rise to the sum-
mary suspension and reference to the provisions of the stu-
dent conduct code or the law allegedly violated;

(b) The date, time, and location when the respondent
must appear before the conduct review officer for a hearing
on the summary suspension; and

(c) The conditions, if any, under which the respondent
may physically access the campus or communicate with
members of the campus community. If the respondent has

been trespassed from the campus, a notice against trespass
shall be included that warns the student that his or her privi-
lege to enter into or remain on college premises has been
withdrawn, that the respondent shall be considered trespass-

ing and subject to arrest for criminal trespass if the respon-
dent enters the college campus other than to meet with the

student conduct officer or conduct review officer, or to attend
a disciplinary hearing.
(5)(a) The conduct review officer shall conduct a hearing

on the summary suspension as soon as practicable after impo-
sition of the summary suspension.

Proposed



WSR 14-09-114

b) During the summary suspension hearing, the issue
before the conduct review officer is whether there is probable

cause to believe that the summary suspension should be con-
tinued pending the conclusion of disciplinary proceedings

and/or whether the summary suspension should be less
restrictive in scope.

(c) The respondent shall be afforded an opportunity to
explain why summary suspension should not be continued

while disciplinary proceedings are pending or why the sum-
mary suspension should be less restrictive in scope.

(d) If the student fails to appear at the designated hearing

time, the conduct review officer may order that the summary
suspension remain in place pending the conclusion of the dis-

ciplinary proceedings.
(e) As soon as practicable following the hearing, the con-
duct review officer shall issue a written decision which shall

include a brief explanation for any decision continuing and/or
modifying the summary suspension and notice of any right to
appeal.

(f) To the extent permissible under applicable law, the

conduct review officer shall provide a copy of the decision to
all persons or offices who may be bound or protected by it.

NEW SECTION

WAC 132C-120-300 Supplemental sexual miscon-
duct procedures. Both the respondent and the complainant
in cases involving allegations of sexual misconduct shall be
provided the same procedural rights to participate in student
discipline matters, including the right to participate in the ini-
tial disciplinary decision-making process and to appeal any
disciplinary decision.

The college reserves the right to take whatever protective
measures it deems necessary in response to an allegation of
sexual misconduct in order to protect the rights and personal
safety of our campus community members. Such measures
include, but are not limited to, reasonable changes to aca-
demic/housing arrangements, no-contact orders, counseling,
interim suspension from campus pending a proceeding, and
reporting the matter to local police. The college will consider
the concerns and rights of both the recipient of and the person
accused of the sexual misconduct. Not all forms of sexual
misconduct will be deemed to be equally serious offenses,
and the college reserves the right to impose different sanc-
tions, from warning to dismissal, depending on the severity
of the offense.

Application of the following procedures is limited to stu-
dent conduct code proceedings involving allegations of sex-
ual misconduct by a student. In such cases, these procedures
shall supplement the student disciplinary procedures in WAC
132C-120-010 through 132C-120-200. In the event of con-
flict between the sexual misconduct procedures and the stu-
dent disciplinary procedures, the sexual misconduct proce-
dures shall prevail.

NEW SECTION

WAC 132C-120-305 Supplemental definitions. The
following supplemental definitions shall apply for purposes
of student conduct code proceedings involving allegations of
sexual misconduct by a student:
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(1) "Complainant" is an alleged victim of sexual miscon-
duct, as defined in subsection (2) of this section.

(2) "Sexual misconduct" is prohibited sexual or gender-
based conduct by a student including, but not limited to:

(a) Sexual activity for which clear and voluntary consent
has not been given in advance;

(b) Sexual activity with someone who is incapable of
giving valid consent because, for example, she or he is under-
age, sleeping or otherwise incapacitated due to alcohol or
drugs;

(c) Sexual harassment;

(d) Sexual violence, which includes, but is not limited to,
sexual assault, domestic violence, intimate violence, and sex-
ual or gender-based stalking;

(e) Nonphysical conduct such as sexual- or gender-based
digital media stalking, sexual- or gender-based online harass-
ment, sexual- or gender-based cyberbullying, nonconsensual
recording of a sexual activity, and nonconsensual distribution
of a recording of a sexual activity.

NEW SECTION

WAC 132C-120-310 Supplemental complaint pro-
cess. The following supplemental procedures shall apply
with respect to complaints or other reports of alleged sexual
misconduct by a student.

(1) The college's Title IX compliance officer or designee
shall investigate complaints or other reports of alleged sexual
misconduct by a student. Investigations will be completed in
a timely manner and the results of the investigation shall be
referred to the vice-president for the student services area for
disciplinary action.

(2) Informal dispute resolution shall not be used to
resolve sexual misconduct complaints without written per-
mission from both the complainant and the respondent. If the
parties elect to mediate a dispute, either party shall be free to
discontinue mediation at any time.

(3) In no event shall mediation be used to resolve com-
plaints involving allegations of sexual violence.

(4) College personnel will honor requests to keep sexual
misconduct complaints confidential to the extent this can be
done without unreasonably risking the health, safety and wel-
fare of the complainant or other members of the college com-
munity or compromising the college's duty to investigate and
process sexual harassment and sexual violence complaints.

(5) The student conduct officer, prior to initiating disci-
plinary action, will make a reasonable effort to contact the
complainant to discuss the results of the investigation and
possible disciplinary sanctions and/or conditions (if any) that
may be imposed upon the respondent if the allegations of sex-
ual misconduct are found to have merit.

(6) The student conduct officer, on the same date that a
disciplinary decision is served on the respondent, will serve a
written notice informing the complainant whether the allega-
tions of sexual misconduct were found to have merit and
describing any disciplinary sanctions and/or conditions
imposed upon the respondent for the complainant's protec-
tion, including disciplinary suspension or dismissal of the
respondent. The notice will also inform the complainant of
his or her appeal rights. If protective sanctions and/or condi-
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tions are imposed, the student conduct officer shall make a
reasonable effort to contact the complainant to ensure prompt
notice of the protective disciplinary sanctions and/or condi-
tions.

NEW SECTION

WAC 132C-120-315 Supplemental appeal rights. (1)
The following actions by the student conduct officer may be
appealed by the complainant:

(a) The dismissal of a sexual misconduct complaint; or

(b) Any disciplinary sanction(s) and conditions imposed
against a respondent for a sexual misconduct violation,
including a disciplinary warning.

(2) A complainant may appeal a disciplinary decision by
filing a notice of appeal with the conduct review officer
within twenty-one days of service of the notice of the disci-
pline decision provided for in WAC 132C-120-310(5). The
notice of appeal may include a written statement setting forth
the grounds of appeal. Failure to file a timely notice of appeal
constitutes a waiver of this right and the disciplinary decision
shall be deemed final.

(3) If the respondent timely appeals a decision imposing
discipline for a sexual misconduct violation, the college shall
notify the complainant of the appeal and provide the com-
plainant an opportunity to intervene as a party to the appeal.

(4) Except as otherwise specified in this supplemental
procedure, a complainant who timely appeals a disciplinary
decision or who intervenes as a party to respondent's appeal
of a disciplinary decision shall be afforded the same proce-
dural rights as are afforded the respondent.

(5) An appeal by a complainant from the following dis-
ciplinary actions involving allegations of sexual misconduct
against a student shall be handled as a brief adjudicative pro-
ceeding:

(a) Exoneration and dismissal of the proceedings;

(b) A disciplinary warning;

(c) A written reprimand;

(d) Disciplinary probation;

(e) Suspensions of ten instructional days or less; and/or

(f) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions.

(6) An appeal by a complainant from disciplinary action
imposing a suspension in excess of ten instructional days or
an expulsion shall be reviewed by the student conduct com-
mittee.

(7) In proceedings before the student conduct committee,
respondent and complainant shall have the right to be accom-
panied by a nonattorney assistant of their choosing during the
appeal process. Complainant may choose to be represented at
the hearing by an attorney at his or her own expense, but will
be deemed to have waived that right unless, at least four busi-
ness days before the hearing, he or she files a written notice
of the attorney's identity and participation with the committee
chair, and with copies to the respondent and the student con-
duct officer.

(8) In proceedings before the student conduct committee,
complainant and respondent shall not directly question or
cross examine one another. All questions shall be directed to
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the committee chair, who will act as an intermediary and pose
questions on the parties' behalf.

(9) Student conduct hearings involving sexual miscon-
duct allegations shall be closed to the public, unless respon-
dent and complainant both waive this requirement in writing
and request that the hearing be open to the public. Com-
plainant, respondent and their respective nonattorney assis-
tants and/or attorneys may attend portions of the hearing
where argument, testimony and/or evidence are presented to
the student conduct committee.

(10) The chair of the student conduct committee, on the
same date as the initial decision is served on the respondent,
will serve a written notice upon complainant informing the
complainant whether the allegations of sexual misconduct
were found to have merit and describing any disciplinary
sanctions and/or conditions imposed upon the respondent for
the complainant's protection, including suspension or dis-
missal of the respondent. The notice will also inform the
complainant of his or her appeal rights.

(11) Complainant may appeal the student conduct com-
mittee's initial decision to the president subject to the same
procedures and deadlines applicable to other parties.

(12) The president, on the same date that the final deci-
sion is served upon the respondent, shall serve a written
notice informing the complainant of the final decision. This
notice shall inform the complainant whether the sexual mis-
conduct allegation was found to have merit and describe any
disciplinary sanctions and/or conditions imposed upon the
respondent for the complainant's protection, including sus-
pension or dismissal of the respondent.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 132C-120-071
WAC 132C-120-105

Academic dishonesty.

Procedural standards in disciplinary
proceedings.

WAC 132C-120-130
WAC 132C-120-140

Conduct of disciplinary hearings.

Final decision on disciplinary
appeals.

WAC 132C-120-150
WAC 132C-120-205

Readmission after dismissal.

Initiation of summary suspension pro-
ceedings.

WAC 132C-120-210
WAC 132C-120-215

Notice of summary suspension.

Permission to enter or remain on cam-
pus.

WAC 132C-120-220 Procedures for summary suspension

hearing.

WAC 132C-120-225 Decision by vice-president of student

services.

WAC 132C-120-230 Failure to appear for summary sus-

pension hearing.

WAC 132C-120-235 Summary suspension proceedings not

duplicitous.

Proposed
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Long-Term Support Administration)
[Filed April 23,2014, 10:34 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
15-133.

Title of Rule and Other Identifying Information: The
department is repealing WAC 388-106-1500 through 388-
106-1535, chronic care management and amending WAC
388-106-0010 Definitions.

Hearing Location(s): Office Building 2, Lookout Room,
DSHS Headquarters, 1115 Washington, Olympia, WA 98504
(public parking at 11th and Jefferson. A map is available at
http://www1.dshs.wa.gov/msa/rpau/RPAU-OB-2directions.
html), on May 27, 2014, at 10:00 a.m.

Date of Intended Adoption: Not earlier than May 28,
2014.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, e-mail DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax (360) 664-6185, by 5
p.m. on May 27, 2014.

Assistance for Persons with Disabilities: Contact Jenni-
sha Johnson, DSHS rules consultant, by May 13,2014, TTY
(360) 664-6178 or (360) 664-6094 or by e-mail jennisha.
johnson@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
repealing the chronic care management (CCM) program as
the CCM state plan service ended on October 31, 2013.
Washington has received approval from the Centers for
Medicare and Medicaid Services to offer health home ser-
vices under its medicaid program. Health home services are
comparable to CCM services. The state's new health home
service contracted through the health care authority will
replace the CCM program.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.520.

Statute Being Implemented: RCW 74.08.090, 74.09.520.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health ser-
vices, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Cathy Sweeney, P.O. Box
45600, Olympia, WA 98504-5600, (360) 725-2607.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The preparation of a
small business economic impact statement is not required, as
no new costs will be imposed on small businesses or nonprof-
its as a result of this rule amendment.

A cost-benefit analysis is not required under RCW
34.05.328. Rules are exempt per RCW 34.05.328 (5)(b)(v),
rules the content of which is explicitly and specifically dic-
tated by statute.
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April 16,2014
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-04-097,
filed 2/4/14, effective 3/7/14)

WAC 388-106-0010 What definitions apply to this
chapter? "Ability to make self understood" means how
you make yourself understood to those closest to you;
express or communicate requests, needs, opinions, urgent
problems and social conversations, whether in speech, writ-
ing, sign language, symbols, or a combination of these
including use of a communication board or keyboard:

(a) Understood: You express ideas clearly;

(b) Usually understood: You have difficulty finding the
right words or finishing thoughts, resulting in delayed
responses, or you require some prompting to make self
understood;

(c) Sometimes understood: You have limited ability, but
are able to express concrete requests regarding at least basic
needs (e.g. food, drink, sleep, toilet);

(d) Rarely/never understood: At best, understanding is
limited to caregiver's interpretation of client specific sounds
or body language (e.g. indicated presence of pain or need to
toilet);

(e) Child under three: Proficiency is not expected of a
child under three and a child under three would require assis-
tance with communication with or without a functional dis-
ability. Refer to the developmental milestones table in WAC
388-106-0130.

"Activities of daily living (ADL)" means the follow-
ing:

(a) Bathing: How you take a full-body bath/shower,
sponge bath, and transfer in/out of tub/shower.

(b) Bed mobility: How you move to and from a lying
position, turn side to side, and position your body while in
bed, in a recliner, or other type of furniture.

(c) Body care: How you perform with passive range of
motion, applications of dressings and ointments or lotions to
the body and pedicure to trim toenails and apply lotion to
feet. In adult family homes, contracted assisted living,
enhanced adult residential care, and enhanced adult residen-
tial care-specialized dementia care facilities, dressing
changes using clean technique and topical ointments must be
performed by a licensed nurse or through nurse delegation in
accordance with chapter 246-840 WAC. Body care excludes:

(i) Foot care if you are diabetic or have poor circulation;
or

(i1) Changing bandages or dressings when sterile proce-
dures are required.

(d) Dressing: How you put on, fasten, and take off all
items of clothing, including donning/removing prosthesis.

(e) Eating: How you eat and drink, regardless of skill.
Eating includes any method of receiving nutrition, e.g., by
mouth, tube or through a vein.

(f) Locomotion in room and immediate living environ-
ment: How you move between locations in your room and
immediate living environment. If you are in a wheelchair,
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locomotion includes how self-sufficient you are once in your
wheelchair.

(g) Locomotion outside of immediate living environ-
ment including outdoors: How you move to and return from
more distant areas. If you are living in a contracted assisted
living, adult residential care, enhanced adult residential care,
enhanced adult residential care-specialized dementia care
facility or nursing facility (NF), this includes areas set aside
for dining, activities, etc. If you are living in your own home
or in an adult family home, locomotion outside immediate
living environment including outdoors, includes how you
move to and return from a patio or porch, backyard, to the
mailbox, to see the next-door neighbor, etc.

(h) Walk in room, hallway and rest of immediate living
environment: How you walk between locations in your room
and immediate living environment.

(i) Medication management: Describes the amount of
assistance, if any, required to receive medications, over the
counter preparations or herbal supplements.

(j) Toilet use: How you use the toilet room, commode,
bedpan, or urinal, transfer on/off toilet, cleanse, change pad,
manage ostomy or catheter, and adjust clothes.

(k) Transfer: How you move between surfaces, i.e., to/
from bed, chair, wheelchair, standing position. Transfer does
not include how you move to/from the bath, toilet, or get in/
out of a vehicle.

(1) Personal hygiene: How you maintain personal
hygiene, including combing hair, brushing teeth, shaving,
applying makeup, washing/drying face, hands (including nail
care), and perineum (menses care). Personal hygiene does not
include hygiene in baths and showers.

""Age appropriate" proficiency in the identified task is
not expected of a child that age and a child that age would
require assistance with the task with or without a functional
disability. Refer to the developmental milestones table in
WAC 388-106-0130 for the specific ages.

"Aged person' means a person sixty-five years of age
or older.

"Agency provider" means a licensed home care agency
or a licensed home health agency having a contract to provide
long-term care personal care services to you in your own
home.

"Application" means a written request for medical
assistance or long-term care services submitted to the depart-
ment by the applicant, the applicant's authorized representa-
tive, or, if the applicant is incompetent or incapacitated,
someone acting responsibly for the applicant. The applicant
must submit the request on a form prescribed by the depart-
ment.

"Assessment details" means a summary of information
that the department entered into the CARE assessment
describing your needs.

" Assessment or reassessment' means an inventory and
evaluation of abilities and needs based on an in-person inter-
view in your own home or your place of residence, using
CARE.

""Assistance available" means the amount of assistance
available for a task if status is coded:

(a) Partially met due to availability of other support; or
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(b) Shared benefit. The department determines the
amount of the assistance available using one of four catego-
ries:

(i) Less than one-fourth of the time;

(i1) One-fourth to one-half of the time;

(iii)) Over one-half of the time to three-fourths of the
time; or

(iv) Over three-fourths but not all of the time.

"Assistance with body care" means you need assis-
tance with:

(a) Application of ointment or lotions;

(b) Trimming of toenails;

(¢) Dry bandage changes; or

(d) Passive range of motion treatment.

"Assistance with medication management" means
you need assistance managing your medications. You are
scored as:

(a) Independent if you remember to take medications as
prescribed and manage your medications without assistance.

(b) Assistance required if you need assistance from a
nonlicensed provider to facilitate your self-administration of
a prescribed, over the counter, or herbal medication, as
defined in chapter 246-888 WAC. Assistance required
includes reminding or coaching you, handing you the medi-
cation container, opening the container, using an enabler to
assist you in getting the medication into your mouth, alter-
ation of a medication for self-administration, and placing the
medication in your hand. This does not include assistance
with intravenous or injectable medications. You must be
aware that you are taking medications.

(c) Self-directed medication assistance/administration if
you are an adult with a functional disability who is capable of
and who chooses to self-direct your medication assistance/
administration.

(d) Must be administered if you must have medications
placed in your mouth or applied or instilled to your skin or
mucus membrane. Administration must either be performed
by a licensed professional or delegated by a registered nurse
to a qualified caregiver (per chapter 246-840 WAC). Admin-
istration may also be performed by a family member or
unpaid caregiver in in-home settings or in residential settings
if facility licensing regulations allow. Intravenous or inject-
able medications may never be delegated except for insulin
injections.

"Authorization" means an official approval of a depart-
mental action, for example, a determination of client eligibil-
ity for service or payment for a client's long-term care ser-
vices.

"Blind person" means a person determined blind as
described under WAC 182-500-0015 by the division of dis-
ability determination services of the medical assistance
administration.

"Categorically needy" means the status of a person
who is eligible for medical care under Title XIX of the Social
Security Act. See WAC 182-512-0010 and chapter 182-513
WAC.

"Child" means an individual less than eighteen years of
age.

(“Chronie—eare—management ' means—programs—that
L i Linati - ities £
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"Health action plan" means an individual plan which

identifies health-related problems, interventions and goals.

"Client" means an applicant for service or a person cur-
rently receiving services from the department.

"Current" means a behavior occurred within seven
days of the CARE assessment date, including the day of the
assessment. Behaviors that the department designates as cur-
rent must include information about:

(a) Whether the behavior is easily altered or not easily
altered; and

(b) The frequency of the behavior.

"Decision making" means your ability and actual per-
formance in making everyday decisions about tasks or activ-
ities of daily living. The department determines whether you
are:

(a) Independent: Decisions about your daily routine are
consistent and organized; reflecting your lifestyle, choices,
culture, and values.

(b) Modified independence/difficulty in new situations:
You have an organized daily routine, are able to make deci-
sions in familiar situations, but experience some difficulty in
decision making when faced with new tasks or situations.

(c) Moderately impaired/poor decisions; unaware of
consequences: Your decisions are poor and you require
reminders, cues and supervision in planning, organizing and
correcting daily routines. You attempt to make decisions,
although poorly.

(d) Severely impaired/no or few decisions: Decision
making is severely impaired; you never/rarely make deci-
sions.

(e) Child under twelve: Proficiency in decision making is
not expected of a child under twelve and a child under twelve
would require assistance with decision making with or with-
out a functional disability. Refer to the developmental mile-
stones table in WAC 388-106-0130.

"Department' means the state department of social and
health services, aging and disability administration or its des-
ignee.

"Designee'" means area agency on aging.

"Developmental milestones table' is a chart showing
the age range for which proficiency in the identified task is
not expected of a child and assistance with the task would be
required whether or not the child has a functional disability.

"Difficulty" means how difficult it is or would be for
you to perform an instrumental activity of daily living
(TADL). This is assessed as:

(a) No difficulty in performing the activity;

(b) Some difficulty in performing the activity (e.g., you
need some help, are very slow, or fatigue easily); or

(c) Great difficulty in performing the activity (e.g., little
or no involvement in the activity is possible).

"Disability" is described under WAC 182-500-0025.

"Disabling condition" means you have a medical con-
dition which prevents you from self performance of personal
care tasks without assistance.

"Estate recovery" means the department's process of
recouping the cost of medicaid and long-term care benefit
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payments from the estate of the deceased client. See chapter
182-527 WAC.

"Home health agency" means a licensed:

(a) Agency or organization certified under medicare to
provide comprehensive health care on a part-time or intermit-
tent basis to a patient in the patient's place of residence and
reimbursed through the use of the client's medical identifica-
tion card; or

(b) Home health agency, certified or not certified under
medicare, contracted and authorized to provide:

(1) Private duty nursing; or
(i1) Skilled nursing services under an approved medicaid
waiver program.

"Income" means income as defined under WAC 182-
509-0001.

"Individual provider" means a person employed by
you to provide personal care services in your own home. See
WAC 388-71-0500 through 388-71-05909.

"Informal support" means a person or resource that is
available to provide assistance without home and community
program funding. The person or resource providing the infor-
mal support must be age 18 or older. Examples of informal
supports include but are not limited to: family members,
friends, housemates/roommates, neighbors, school, child-
care, after school activities, adult day health, church or com-
munity programs.

"Institution" means medical facilities, nursing facili-
ties, and institutions for the intellectually disabled. It does not
include correctional institutions. See medical institutions in
WAC 182-500-0050.

"Instrumental activities of daily living (IADL)"
means routine activities performed around the home or in the
community and includes the following:

(a) Meal preparation: How meals are prepared (e.g.,
planning meals, cooking, assembling ingredients, setting out
food, utensils, and cleaning up after meals). NOTE: The
department will not authorize this IADL to plan meals or
clean up after meals. You must need assistance with actual
meal preparation.

(b) Ordinary housework: How ordinary work around the
house is performed (e.g., doing dishes, dusting, making bed,
tidying up, laundry).

(c) Essential shopping: How shopping is completed to
meet your health and nutritional needs (e.g., selecting items).
Shopping is limited to brief, occasional trips in the local area
to shop for food, medical necessities and household items
required specifically for your health, maintenance or well-
being. This includes shopping with or for you.

(d) Wood supply: How wood is supplied (e.g., splitting,
stacking, or carrying wood) when you use wood as the sole
source of fuel for heating and/or cooking.

(e) Travel to medical services: How you travel by vehi-
cle to a physician's office or clinic in the local area to obtain
medical diagnosis or treatment-includes driving vehicle
yourself, traveling as a passenger in a car, bus, or taxi.

(f) Managing finances: How bills are paid, checkbook is
balanced, household expenses are managed. The department
cannot pay for any assistance with managing finances.
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(g) Telephone use: How telephone calls are made or
received (with assistive devices such as large numbers on
telephone, amplification as needed).

"Long-term care services' means the services admin-
istered directly or through contract by the aging and disability
services and identified in WAC 388-106-0015.

"Medicaid" is defined under WAC 182-500-0070.

"Medically necessary" is defined under WAC 182-
500-0070.

"Medically needy (MN)'" means the status of a person
who is eligible for a federally matched medical program
under Title XIX of the Social Security Act, who, but for
income above the categorically needy level, would be eligible
as categorically needy. Effective January 1, 1996, an AFDC-
related adult is not eligible for MN.

"New Freedom consumer directed services
(NFCDS)" means a mix of services and supports to meet
needs identified in your assessment and identified in a New
Freedom spending plan, within the limits of the individual
budget, that provide you with flexibility to plan, select, and
direct the purchase of goods and services to meet identified
needs. Participants have a meaningful leadership role in:

(a) The design, delivery and evaluation of services and
supports;

(b) Exercising control of decisions and resources, mak-
ing their own decisions about health and well being;

(c) Determining how to meet their own needs;

(d) Determining how and by whom these needs should
be met; and

(e) Monitoring the quality of services received.

"New Freedom consumer directed services (NFCDS)
participant" means a participant who is an applicant for or
currently receiving services under the NFCDS waiver.

"New Freedom spending plan (NFSP)" means the
plan developed by you, as a New Freedom participant, within
the limits of an individual budget, that details your choices to
purchase specific NFCDS and provides required federal med-
icaid documentation.

"Own home" means your present or intended place of
residence:

(a) In a building that you rent and the rental is not contin-
gent upon the purchase of personal care services as defined in
this section;

(b) In a building that you own;

(c) In a relative's established residence; or

(d) In the home of another where rent is not charged and
residence is not contingent upon the purchase of personal
care services as defined in this section.

"Past" means the behavior occurred from eight days to
five years of the assessment date. For behaviors indicated as
past, the department determines whether the behavior is
addressed with current interventions or whether no interven-
tions are in place.

"Personal aide" is defined in RCW 74.39.007.

"Personal care services'" means physical or verbal
assistance with activities of daily living (ADL) and instru-
mental activities of daily living (IADL) due to your func-
tional limitations. Assistance is evaluated with the use of
assistive devices.

"Physician" is defined under WAC 182-500-0085.
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"Plan of care" means assessment details and service
summary generated by CARE.

"Provider or provider of service' means an institution,
agency, or person:

(a) Having a signed department contract to provide long-
term care client services; and

(b) Qualified and eligible to receive department pay-
ment.

""Reasonable cost" means a cost for a service or item
that is consistent with the market standards for comparable
services or items.

"Representative' means a person who you have cho-
sen, or has been appointed by a court, whose primary duty is
to act on your behalf to direct your service budget to meet
your identified health, safety, and welfare needs.

"Residential facility" means a licensed adult family
home under department contract or licensed assisted living
facility under department contract to provide assisted living,
adult residential care or enhanced adult residential care.

"Self performance for ADLs" means what you actu-
ally did in the last seven days before the assessment, not what
you might be capable of doing. Coding is based on the level
of performance that occurred three or more times in the
seven-day period and does not include support provided as
defined in WAC 388-106-0010. Your self performance level
is scored as:

(a) Independent if you received no help or oversight, or
if you needed help or oversight only once or twice;

(b) Supervision if you received oversight (monitoring or
standby), encouragement, or cueing three or more times;

(c) Limited assistance if you were highly involved in the
activity and given physical help in guided maneuvering of
limbs or other nonweight bearing assistance on three or more
occasions. For bathing, limited assistance means physical
help is limited to transfer only;

(d) Extensive assistance if you performed part of the
activity, but on three or more occasions, you needed weight
bearing support or you received full performance of the activ-
ity during part, but not all, of the activity. For bathing, exten-
sive assistance means you needed physical help with part of
the activity (other than transfer);

(e) Total dependence if you received full caregiver per-
formance of the activity and all subtasks during the entire
seven-day period from others. Total dependence means com-
plete nonparticipation by you in all aspects of the ADL; or

(f) Activity did not occur if you or others did not perform
an ADL over the last seven days before your assessment. The
activity may not have occurred because:

(i) You were not able (e.g., walking, if paralyzed);

(1) No provider was available to assist; or

(iii) You declined assistance with the task.

"Self performance for IADLs" means what you actu-
ally did in the last thirty days before the assessment, not what
you might be capable of doing. Coding is based on the level
of performance that occurred three or more times in the
thirty-day period. Your self performance is scored as:

(a) Independent if you received no help, set-up help, or
supervision;
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(b) Set-up help/arrangements only if on some occasions
you did your own set-up/arrangement and at other times you
received help from another person;

(¢) Limited assistance if on some occasions you did not
need any assistance but at other times in the last thirty days
you required some assistance;

(d) Extensive assistance if you were involved in per-
forming the activity, but required cueing/supervision or par-
tial assistance at all times;

(e) Total dependence if you needed the activity fully per-
formed by others; or

(f) Activity did not occur if you or others did not perform
the activity in the last thirty days before the assessment.

"Service summary" is CARE information which
includes: Contacts (e.g. emergency contact), services the cli-
ent is eligible for, number of hours or residential rates, per-
sonal care needs, the list of formal and informal providers
and what tasks they will provide, a provider schedule, referral
needs/information, and dates and agreement to the services.

"Shared benefit" means:

(a) A client and their paid caregiver both share in the
benefit of an IADL task being performed; or

(b) Two or more clients in a multi-client household ben-
efit from the same [ADL task(s) being performed.

"SSI-related" is defined under WAC 182-512-0050.

"Status" means the level of assistance available for a
task from informal supports; the shared benefit that a care
provider may derive from doing a task for a client or that two
or more clients derive from the same IADL being performed
and the determination of whether a child's need for assistance
is due primarily to his or her age. The department determines
the status of each ADL or IADL and codes the status as fol-
lows:

(a) Met, which means the ADL or IADL will be fully
provided by an informal support;

(b) Unmet, which means an informal support will not be
available to provide assistance with the identified ADL or
IADL;

(c) Partially met, which means an informal support will
be available to provide some assistance, but not all, with the
identified ADL or IADL;

(d) Shared benefit, which means:

(1) A client and their paid caregiver both share in the ben-
efit of an IADL task being performed; or

(i1) Two or more clients in a multi-client household ben-
efit from the same IADL task(s) being performed.

(e) Age appropriate or child under (age), means profi-
ciency in the identified task is not expected of a child that age
and a child that age would require assistance with the task
with or without a functional disability. The department pre-
sumes children have a responsible adult(s) in their life to pro-
vide assistance with personal care tasks. Refer to the develop-
mental milestones table in WAC 388-106-0130; or

(f) Client declines, which means you do not want assis-
tance with the task.

"Supplemental security income (SSI)" means the fed-
eral program as described under WAC 182-500-0100.

"Support provided" means the highest level of support
provided (to you) by others in the last seven days before the
assessment, even if that level of support occurred only once.
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(a) No set-up or physical help provided by others;

(b) Set-up help only provided, which is the type of help
characterized by providing you with articles, devices, or
preparation necessary for greater self performance of the
activity. (For example, set-up help includes but is not limited
to giving or holding out an item or cutting food);

(c) One-person physical assist provided;

(d) Two- or more person physical assist provided; or

(e) Activity did not occur during entire seven-day period.

"You/your" means the client.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-106-1500 What is the department's chronic care
management program?

WAC 388-106-1505 What services may I receive under the
chronic care management program?

WAC 388-106-1510 Who provides chronic care manage-
ment services to medical assistance
clients receiving long-term care ser-
vices and supports?

WAC 388-106-1515 Am I eligible to enroll in the chronic
care management program?

WAC 388-106-1520 How do I enroll in the chronic care
management program?

WAC 388-106-1525 How long can I participate in the
chronic care management program?

WAC 388-106-1530 Is there a cost to me for participating
in the chronic care management pro-
gram?

WAC 388-106-1535 Do I have a right to a fair hearing
while receiving chronic care manage-
ment services?
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PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed April 23, 2014, 11:43 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-036.

Title of Rule and Other Identifying Information: WAC
314-02-109 What are the quarterly reporting and payment
requirements for a spirits retailer license?, 314-19-020 What
if a licensee doesn't report or pay the taxes due, or reports or
pays late? (for wine and beer), 314-23-022 What if a distrib-
utor doesn't report or pay the taxes due, or reports or pays
late?, 314-23-042 What if a certificate of approval doesn't
report or pay the taxes due, or reports or pays late?, and 314-
28-080 What if a distillery or craft distillery licensee fails to
report or pay, or reports or pays late?
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Hearing Location(s): Washington State Liquor Control
Board, Board Room, 3000 Pacific Avenue S.E., Olympia,
WA 98504, on May 28, 2014, at 10:00 a.m.

Date of Intended Adoption: June 4, 2014.

Submit Written Comments to: Karen McCall, P.O. Box
43080, Olympia, WA 98504, e-mail rules@liq.wa.gov, fax
(360) 664-9689, by May 28, 2014.

Assistance for Persons with Disabilities: Contact Karen
McCall by May 28, 2014, (360) 664-1631.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The United States
Post Office doesn't use postmarks on mail that has a bar code.
The current rules need to address how the board will assess
penalties on late payments when there is no postmark on the
envelope.

Reasons Supporting Proposal: Clarification is needed for
licensees.

Statutory Authority for Adoption: RCW 66.08.030.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state liquor control
board, governmental.

Name of Agency Personnel Responsible for Drafting:
Karen McCall, Rules Coordinator, 3000 Pacific Avenue S.E.,
Olympia, WA 98504, (360) 664-1631; Implementation: Alan
Rathbun, Licensing Director, 3000 Pacific Avenue S.E.,
Olympia, WA 98504, (360) 664-1615; and Enforcement: Jus-
tin Nordhorn, Enforcement Chief, 3000 Pacific Avenue S.E.,
Olympia, WA 98504, (360) 664-1726.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement was not required.

A cost-benefit analysis is not required under RCW
34.05.328.

April 23, 2014
Sharon Foster
Chairman

AMENDATORY SECTION (Amending WSR 13-07-085,
filed 3/20/13, effective 4/20/13)

WAC 314-02-109 What are the quarterly reporting
and payment requirements for a spirits retailer license?
(1) A spirits retailer must submit quarterly reports and pay-
ments to the board.

The required reports must be:

(a) On a form furnished by the board;

(b) Filed every quarter, including quarters with no activ-
ity or payment due;

(¢) Submitted, with payment due, to the board on or
before the twenty-fifth day following the tax quarter (e.g.,
Quarter 1 (Jan., Feb., Mar.) report is due April 25th). When
the twenty-fifth day of the month falls on a Saturday, Sunday,
or a legal holiday, the filing must be postmarked by the U.S.
Postal Service no later than the next postal business day; and

(d) Filed separately for each liquor license held.

(2) What if a spirits retailer licensee fails to report or
pay, or reports or pays late? Failure of a spirits retailer
licensee to submit its quarterly reports and payment to the
board as required in subsection (1) of this section will be suf-
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ficient grounds for the board to suspend or revoke the liquor
license.

A penalty of two percent per month will be assessed on
any payments postmarked after the twenty-fifth day quarterly
report is due. When the twenty-fifth day of the month falls on
a Saturday, Sunday, or a legal holiday, the filing must be
postmarked by the U.S. Postal Service no later than the next
postal business day.

Absent a postmark, the date received at the Washington
state liquor control board, or designee, will be used to deter-
mine if penalties are to be assessed.

AMENDATORY SECTION (Amending WSR 12-24-091,
filed 12/5/12, effective 1/5/13)

WAC 314-19-020 What if a licensee doesn't report or
pay the taxes due, or reports or pays late? The board may
take the following actions against a licensee or permit holder
in order to collect any of the reports or taxes due that are out-
lined in this title.

(1) Suspension or
revocation of
license

(a) Failure to make a report and/
or pay the taxes in the manner and
dates outlined in this chapter will be
sufficient ground for the board to sus-
pend or revoke a liquor license, wine
shipper permit, or certificate of
approval (per RCW 66.08.150,
66.24.010, 66.24.120, 66.24.206,
66.20.370, 66.20.380, and
66.24.270).

(b) The suspension will remain
in effect until all missing reports and/
or taxes have been filed with the
board (see WAC 314-19-010(1) for
the definition of "missing").

(2) Penalties A penalty of two percent per month
will be assessed on any tax payments
postmarked after the twentieth day of
the month following the reporting
period of the transactions (per the
reporting requirements outlined in
WAC 314-19-015, RCW 66.24.290,
and 66.24.210). When the twentieth
day of the month falls on a Saturday,
Sunday, or a legal holiday, the filing
must be postmarked by the U.S.
Postal Service no later than the next
postal business day.

Absent a postmark, the date received
at the Washington state liquor control
board, or designee, will be used to
determine if penalties are to be
assessed.
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(3) Surety bond
requirements

(a) What is a surety bond? A
"surety bond" is a type of insurance
policy that guarantees beer and/or
wine tax payment to the state. The
surety bond must be:

(i) Executed by a surety com-
pany authorized to do business in the
state of Washington;

(i1) On a form and in an amount
acceptable to the board,

(iii) Payable to the Washington
state liquor control board; and

(iv) Conditioned that the
licensee will pay the taxes and penal-
ties levied by RCW 66.24.210 and/or
66.24.290.

(v) As an option to obtaining a
surety bond, a licensee may create an
assignment of savings account for the
board in the same amount as required
for a surety bond. Requests for this
option must be submitted in writing
to the board's financial division.

(b) When will the board
require a surety bond? The board
may require a surety bond from a
Washington beer and/or wine distrib-
utor, domestic microbrewery, domes-
tic brewery, public house, domestic
winery, wine shipper, or a beer or
wine certificate of approval holder
that has a direct shipment privilege. If
any of the following occur, the board
may require the licensee or permit
holder to obtain a surety bond or
assignment of savings account,
within twenty-one days after an
administrative violation notice is
issued:

(i) A report or tax payment is
missing, as defined in WAC 314-19-
010, for two or more consecutive
months; or

(i1) A report or tax payment is
missing, as defined in WAC 314-19-
010, two or more times within a two
year period.
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(c) What will happen if the
licensee does not acquire the surety
bond or savings account? Failure to
meet the bonding or savings account
requirements outlined in subsections
(a) and (b) of this rule may result in
immediate suspension of license
privileges until all missing reports are
filed and late taxes have been paid
and the surety bond is acquired or the
savings account is established.

(d) In what amount and for
how long will the board require a
surety bond? The amount of a surety
bond or savings account required by
this chapter must be either $3,000, or
the total of the highest four months'
worth of tax liability for the previous
twelve month period, whichever is
greater.

(1) The licensee or permit holder
must maintain the bond for at least
two years. After the two year period
the licensee or permit holder may
request an exemption as outlined in
subsection (f) of this rule.

(i1) Surety bond and savings
account amounts may be reviewed
annually and compared to the last
twelve months' tax liability of the
licensee. If the current bond or sav-
ings account amount does not meet
the requirements outlined in this sec-
tion, the licensee or permit holder
will be required to increase the bond
amount or amount on deposit within
twenty-one days.

(e) What action will the board
take when a licensee or permit
holder holds a surety bond and
does not pay taxes due or pays late?
If a licensee or permit holder holds a
surety bond or savings account, the
board will immediately start the pro-
cess to collect overdue taxes from the
surety company or assigned account.
If the exact amount of taxes due is not
known due to missing reports, the
board will estimate the taxes due
based on previous production,
receipts, and/or sales.
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(f) Can a licensee or permit
holder request an exemption to the
surety bond or savings account
requirement? A licensee or permit
holder may make a written request to
the board's financial division for an
exemption from the surety bond or
assignment of savings account
requirements. The board will grant an
exemption once the following criteria
are met:

(1) The licensee or permit holder
has filed reports and paid applicable
taxes to the board for at least two
years immediately prior to the
exemption request; and

(i1) There have been no late or
missing reports or tax payments
during the previous two years.

(iii) In order to remain exempt
from the surety bond or assignment
of savings account requirements, the
licensee must continue to meet the
tax reporting and payment require-
ments outlined in this title (outlined
in WAC 314-19-015, RCW
66.24.206, 66.24.210, 66.24.270,
66.24.290, and 66.24.580).

AMENDATORY SECTION (Amending WSR 13-07-085,
filed 3/20/13, effective 4/20/13)

WAC 314-23-022 What if a distributor licensee fails
to report or pay, or reports or pays late? (1) Failure of a
spirits distributor licensee to submit its monthly reports and
payment to the board as required in WAC 314-23-021(1) will
be sufficient grounds for the board to suspend or revoke the
liquor license.

(2) A penalty of two percent per month will be assessed
on any payments postmarked after the twentieth day of the
month following the month of sale. When the twentieth day
of the month falls on a Saturday, Sunday, or a legal holiday,
the filing must be postmarked by the U.S. Postal Service no
later than the next postal business day.

Absent a postmark, the date received at the Washington
state liquor control board, or designee, will be used to deter-

mine if penalties are to be assessed.

AMENDATORY SECTION (Amending WSR 12-12-065,
filed 6/5/12, effective 7/6/12)

WAC 314-23-042 What if a certificate of approval
licensee fails to report or pay, or reports or pays late? (1)
If a spirits certificate of approval licensee does not submit its
monthly reports and payment to the board as required by this
subsection (1), the licensee is subject to penalties.
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(2) A penalty of two percent per month will be assessed
on any payments postmarked after the twentieth day of the
month following the month of sale. When the twentieth day
of the month falls on a Saturday, Sunday, or a legal holiday,
the filing must be postmarked by the U.S. Postal Service no
later than the next postal business day.

Absent a postmark, the date received at the Washington
state liquor control board, or designee, will be used to deter-
mine if penalties are to be assessed.

AMENDATORY SECTION (Amending WSR 13-07-085,
filed 3/20/13, effective 4/20/13)

WAC 314-28-080 What if a distillery or craft distill-
ery licensee fails to report or pay, or reports or pays late?
Failure of a distillery or craft distiller to submit its monthly
reports and payment to the board as required in WAC 314-
28-070(1) will be sufficient grounds for the board to suspend
or revoke the liquor license.

Penalties. A penalty of two percent per month will be
assessed on any payments postmarked after the twentieth day
of the month following the month of sale. When the twentieth
day of the month falls on a Saturday, Sunday, or a legal holi-
day, the filing must be postmarked by the U.S. Postal Service
no later than the next postal business day.

Absent a postmark, the date received at the Washington
state liquor control board, or designee, will be used to deter-
mine if penalties are to be assessed.
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Preproposal statement of inquiry was filed as WSR 14-
01-083.

Title of Rule and Other Identifying Information: WAC
308-88-020 Application and registration of rental vehicle
businesses.

Hearing Location(s): Highways-Licenses Building, Con-
ference Room 413, 1125 Washington Street S.E., Olympia,
WA (check in at counter on first floor), on May 27, 2014, at
4:00 p.m.

Date of Intended Adoption: May 28, 2014.

Submit Written Comments to: Cathie Jelvik, Adminis-
trative Assistant, P.O. Box 9909, Olympia, WA 98507-8500,
e-mail cjelvik@dol.wa.gov, fax (360) 570-7892, by May 26,
2014.

Assistance for Persons with Disabilities: Contact Cathie
Jelvik by May 26, 2014, TTY (360) 902-3812 or (360) 902-
3811.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Amending WAC
308-88-020 to update reference to the agency responsible for
handling the business licensing service.

Reasons Supporting Proposal: The master license ser-
vice program (now known as business licensing service pro-
gram) was transferred from the department of licensing to the
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department of revenue by SHB 2017, enacted by the legisla-
ture in 2011. Since the business licensing service program
has continued to assist the department of licensing in the
application and registration of rental vehicle businesses, the
references to the agency responsible for handling the busi-
ness licensing service must be updated in WAC 308-88-020.

Statutory Authority for Adoption: RCW 46.01.110 and
46.87.023.

Statute Being Implemented: RCW 46.87.023.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of licensing, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Cathie Jelvik, Olympia, (360) 902-3812; Implementation and
Enforcement: Toni Wilson, Olympia, (360) 902-3811.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.025(3) and 34.05.310 (4)(d).

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to this proposed
rule under the provisions of RCW 34.05.328 (5)(a)(i).

April 23,2014
Damon Monroe
Rules Coordinator

AMENDATORY SECTION (Amending WSR 07-02-077,
filed 1/2/07, effective 2/2/07)

WAC 308-88-020 Application and registration of
rental vehicle businesses. (1) What is required to become
a rental vehicle business?

(a) Applicants must apply for a rental vehicle business
license by submitting a completed ((master)) business license
application to the department of ((leensing's-masterticense))
revenue's business licensing service. The business licensing
service will process the application on behalf of the depart-
ment of licensing.

(b) A separate ((master)) business license application
must be filed for each place of business operated as a rental
vehicle business. For the purposes of this section, "place of
business" means a physical location at which arrangements to
rent a rental vehicle may be made.

(c) Businesses operating in the form of a corporation,
limited liability company, limited liability partnership, or
similar form of legal entity must register their legal entity
through the office of the secretary of state before applying for
a rental vehicle business license.

(2) What will I receive as proof that I qualified as a
vehicle rental business? A rental vehicle business registra-
tion number will be issued to your business and displayed on
the ((master)) business license.

(3) Can I transfer my business registration number to
another company? No. The rental vehicle business registra-
tion number issued through the ((masterteense)) business
licensing service is not assignable or transferable, and is valid
only for the rental vehicle business to which the registration
number (R-number) was issued.
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