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Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
24-103.

Title of Rule and Other Identifying Information: Chapter
246-790 WAC, Special supplemental nutrition program for
women, infants, and children (WIC), proposed amendments
to authorizing retailer rules to reflect changes in federal
requirements and agency policy.

Hearing Location(s): Department of Health, 310 Israel
Road S.E., Point Plaza East Room 251, Tumwater, WA
98504, on September 16, 2014, at 1:30 p.m.

Date of Intended Adoption: September 16, 2014.

Submit Written Comments to: Daniel O'Neill, P.O. Box
47886, Olympia, WA 98504-7886, e-mail Daniel.O'Neill@
doh.wa.gov, fax (360) 236-2345, by September 12, 2014.

Assistance for Persons with Disabilities: Contact Jane
Basler by September 12, 2014, TTY (800) 833-6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
amends chapter 246-790 WAC which regulates the depart-
ment's food delivery system within the WIC program. The
proposal provides support for the operation of the WIC nutri-
tion program, assists in recontracting with retail partners, and
maximizes agency options for determining participant
access. Proposed changes will allow for necessary clarifica-
tions and consistency with federal rules and directives,
including expanding the proposed definition of "full line gro-
cery store" and updating definitions. The proposed rule also
provides a solid foundation for WIC modernization, includ-
ing fulfilling federal directives to implement an electronic
benefit transfer system for WIC.

Reasons Supporting Proposal: Stakeholder and contrac-
tor transparency, increased accountability, and reduced costs
related to the appeals process. Also, in order to continue to
receive federal funding the rules need to be in compliance
with federal recontracting regulations.

Statutory Authority for Adoption: RCW 43.70.120.
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Statute Being Implemented: RCW 43.70.120.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, governmen-
tal.

Name of Agency Personnel Responsible for Drafting
and Implementation: Daniel O'Neill, 310 Israel Road S.E.,
Tumwater, WA 98501, (360) 236-3681; and Enforcement:
Janet Charles, 310 Israel Road S.E., Tumwater, WA 98501,
(360) 236-3697.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Describe the proposed rule, including: A brief history
of the issue; an explanation of why the proposed rule is
needed; and a brief description of the probable compli-
ance requirements and the kinds of professional services
that a small business is likely to need in order to comply
with the proposed rule.

The proposed rule amends chapter 246-790 WAC which
regulates the department's food delivery system within the
WIC program. The proposal will assure support for the oper-
ation of the WIC nutrition program, assist in recontracting
with our retail partners, and maximize agency options for
determining participant access and applying sanctions. Pro-
posed changes will allow for necessary clarifications and
consistency with C.F.R. and FNS rules and directives, includ-
ing expanding the proposed definition of "full line grocery
store," updating definitions, and including a sanction table.
Although 7 C.F.R. 246 describes the WIC program's purpose
and scope in greater detail, there are operational areas where
the state has discretion. This will also provide a solid founda-
tion for WIC modernization, including fulfilling federal
directives to implement an electronic benefit transfer system
for WIC.

Identify which businesses are required to comply
with the proposed rule using the North American Indus-
try Classification System (NAICS) codes and what the
minor cost thresholds are.

Table A:
# of Minor Cost Threshold = Minor Cost Threshold =
NAICS Code NAICS Business businesses 1% of Average Annual 3% of Average Annual
(4, 5 or 6 digit) Description in WA Payroll Receipts
445110 Washington Grocery Stores 1486 9,190 26,117

Analyze the probable cost of compliance. Identify the
probable costs to comply with the proposed rule, includ-
ing: Cost of equipment, supplies, labor, professional ser-
vices and increased administrative costs; and whether
compliance with the proposed rule will cause businesses
to lose sales or review [revenue].

The WIC program consists of the two hundred twenty-
five contractors representing approximately eight hundred
individual grocery stores and supermarket chains, which is a
subset of the approximate 1,486 grocery stores in Washing-
ton state.

[1]

The department used the survey to get input from retail-
ers on the potential impact of proposed changes to what con-
stitutes a "full line grocery store." This includes four main
components. The first is the minimum number of items (e.g.,
cans, packages, gallons of milk) for the existing required
food categories. The second component is a minimum num-
ber of fresh or perishable items. The third component is hav-
ing at least five linear feet of refrigerated shelf space for pro-
duce. The fourth component is having a cash register on
premises that is capable of printing receipts.
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Table 1 - Summary of Survey Responses

Potential cost cate- | Will impact
# | gory operations? Estimated impact!
1 Ten varieties? of fro- | Yes: 2/77 One cost estimate:
2.6%
o (2.6%) $500.00
No: 75/77
(97.4 %)
2 | Six varieties of meat | Yes: 4/77 Two cost estimates:
5.19%
(5-19%) $60.00 and $100.00
No: 73/77
(94.81%)

3 | Ten varieties of Yes: 1/76 One cost estimate:
whole (1.32%)
grains $200.00

No: 75/76
(98.68%)

4 | Five linear feet of Yes: 4/73 Department obtained costs
refrigerated display | (5.48%) for five linear feet of refrig-
for produce No: 69/73 erated unit, the price ranged

o:
fi 1,806 - $3,124°
(94.52%) rom $1,806 - 83,

5 | Atleast one cash Yes: 9/73 Nine respondents indicated
register capable of (12.33%) that they will need to pur-
printing receipts* No: 64/73 chas; at lea]sot one cashl.

%) machine to be in compli-
(87.67% ance.
Department obtained costs
for one cash register ranged
$169.99 - $372.79

The complete survey results are attached as Appendix 2

1 The first three rows of the table are upfront costs that the retailer will
need to pay their distributor to purchase the minimum required items.
The retailer will recoup these costs when they sell the item(s).

2 The department defines "variety" as "similar, but not identical, foods
and products that may include different brands, sizes or flavors of sim-
ilar foods or products."

3 The department did a price search for 60" refrigeration units on the
internet. The five cost estimates ranged from $1,806 to $3,124.

4 Of these nine respondents, some indicated that they would elect to pur-
chase more than the one register required by the department.

Analyze whether compliance with the proposed rule
will cause businesses to lose sales or revenue.

The department's assumption is that the proposed rule
will not cause businesses to lose sales [or] revenue.

Analyze whether the proposed rule may impose more
than minor costs on businesses in the industry.

Over ninety percent of the stores that responded to the
survey indicated that they already comply with proposed
rules. There were, however, a few grocery stores that indi-
cated they would incur costs to comply with the proposed
rule. For these few stores, collectively, the potential cost of
the rule is significantly lower than the $9,190.00 minor cost
threshold. Although not required, the department is electing
to complete this analysis.

Determine whether the proposed rule may have a dis-
proportionate impact on small businesses as compared to
the ten percent of businesses that are the largest busi-
nesses required to comply with the proposed rule.

The proposed rules set consistent requirements for all
sizes of full line grocery stores. Consistent requirements were
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needed to assure that applicant grocery stores are aware of
program requirements for authorization, which facilitates a
consistent shopping experience for WIC clients.

Given that some of the estimated costs will be incurred
by small grocery stores, these costs will have a disproportion-
ate impact, largely because the costs are consistent (e.g., cost
for minimum inventory, refrigeration, fresh/perishable pro-
duce and cash machines).

Describe how small businesses were involved in the
development of the proposed rule.

The department facilitates a WIC retailer advisory com-
mittee. The committee has representatives from the Washing-
ton Food Industry Association, and retailers representing a
wide range of both size and types of retailers (see Appendix
1 - Full list of Peer Groups). The department created a draft
rule and forwarded the draft to the retailer advisory commit-
tee in March for review and comment. The committee sub-
mitted comments and met with program staff to recommend
changes to the draft rules. The department incorporated many
of their recommendations. To further gauge the potential
impact of the proposed rules on WIC authorized vendors, the
department elected to send a survey to all WIC vendors,
which included all small businesses that are currently WIC
authorized.

In May 2014, the department sent all two hundred
twenty-five contractors an opinio [opinion] survey request
via e-mail with a response window of ten days. Eighty-seven
respondents submitted responses, representing a 38.6 percent
response rate. This included fifty-one respondents from Peer
Group 1, which are retailers with 1-4 cash registers, which
the department assumes are small businesses (i.e., grocery
stores with fifty or fewer employees).

Identify the estimated number of jobs that will be
created or lost as the result of compliance with the pro-
posed rule.

The department's assumption is that the proposed rule
will not impact the number of jobs in this industry. Grocery
stores will not have to hire of [or] fire any employees because
of this rule.

Appendix 1

Special Supplemental Nutrition Program for Women,
Infant and Children (WIC)

WIC Authorized Vendor Peer Groups in Washington
State

Peer Group 1  1-4 Cash Registers

5-10 Cash Registers

11-16 Cash Registers
17-24 Cash Registers

25 or more Cash Registers
Tribal Owned Stores
Military Stores

(No Peer Group 8)

Island Stores

Peer Group 2
Peer Group 3
Peer Group 4
Peer Group 5
Peer Group 6
Peer Group 7
Peer Group 8
Peer Group 9
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Appendix 2
Comment Report

Lists all the questions in the survey and displays all the
comments made to these questions, if applicable.

Table of Contents

Reportinfo ......... ... ... ... .. . .
Question 1: Please indicate your peer group or the num-
ber of cash registers inyourstore .....................
Question 2: My store stocks at least 20 varieties of
canned foods. . ....... .. ...
Question 3: My store stocks at least 10 varieties of
frozenfoods . ..... ... ..
Question 4: My store stocks at least 10 varieties of dairy
Products . ..ot
Question 5: My store stocks at least 6 varieties of fresh
and frozenmeats ........ ... ...
Question 6: My store stocks at least 20 varieties of fresh
fruits and vegetables. . .. .......... ... .. ... ...

Question 9: My store stocks at least 10 varieties of baby
Products . ...
Question 10: My store stocks at least 10 varieties of
household cleaners. ......... ... .. ... .. ... .. .. .....
Question 11: My store stocks at least 20 varieties of
healthcare products ............... ... ... ... .......
Question 12: With the proposed minimum varieties for
perishable items (dairy products, fresh fruits and vegetables)
Question 13: Does your store currently have a minimum
of five linear feet of refrigerated display space ...........
Question 14: Are your electronic cash registers capable
of producing receipts that include a descriptionof ........

Report Info
Report date: Tuesday, June 10, 2014 1:39:26 PM PDT
Start date: ~ Wednesday, May 7, 2014 10:43:00 AM PDT

Stop date: Sunday, June 8, 2014 11:59:00 PM PDT
Stored 94

responses:
Question 7: My store stocks at least 10 varieties of P
breadsandtortillas. .......... ... ... ... ... ......... Number of 73
Question 8: My store stocks at least 10 varieties of completed
grains, pasta and driedbeans ... ...................... responses:
Question 1

Please indicate your peer group or the number of cash register in your store. My store is in (check the appropriate row below):

Peer Group 1: 1-4 cash ﬁ1

registers
Peer Group 2 5-10 cash — 1

registers
Peer Group 3 11-16 cash ﬂ 1

registers

Peer Group 4: 17-24 cash 1
registers

Peer Group 5: 25 or more cash 1

registers

Peer Group & Trikal owned 1
stores

Peer Group 7: Miltary stores L

M2 PEER GROUP & !

1

Peer Group 9 |sland stores

o1

24 28 32 36 40 44 48 51

Peer Group
1: 14
cash registers

Peer Group
2:5-10
cash registers

1 Sum

51 51
100% 100%
58.62% 58.62%

28 28
100% 100%
32.18% 32.18%

[3]
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1 Sum
Peer Group 3 3
3:11-16 100% 100%
cash registers 3.45% 3.45%
Peer Group 0 0
4:17-24 0% 0%
cash registers 0% 0%
Peer Group 4 4
5: 25 or more 100% 100%
cash registers 4.6% 4.6%
Peer Group 0 0
6: Tribal owned 0% 0%
stores 0% 0%
Peer Group 0 0
7: Military 0% 0%
stores 0% 0%
NO PEER 0
GROUP 8 0%
0%
Peer Group 1 1
9: Island 100% 100%
stores 1.15% 1.15%
Sum 87 87
100% 100%

Absolute frequency

Relative frequency

* Sequence of numbers in a cell

Relative frequency row

Question 2
My store stocks at least 20 varieties of canned foods.

fes
Mo
|
0 12 24 30 36 42 48 54 66 7274
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 74 78.72% 96.1%
No 3 3.19% 3.9%

Proposed
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Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Sum: 77 81.91% 100%
Not answered: 17 18.09% -

Total answered: 77

Text input

Canned beans,vegetable, chili, sauce, dates.
7

We do not stock twenty varieties of canned [foods]. We have less than ten varieties of canned foods and drinks altogether.

Question 3
My store stocks at least 10 varieties of frozen foods.

Yes
Mo
|
0 i 12 18 24 a0 36 42 48 54 &0 66 72 75
Frequency Table

Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 75 79.79% 97.4%
No 2 2.13% 2.6%
Sum: 77 81.91% 100%
Not answered: 17 18.09% -

Total answered: 77

Text input

500.00

Hot dog, chicken parties [parts], gyro bread and green vegetable.

Only frozen fruits and vegetables.

[5] Proposed
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Question 4

My store stocks at least 10 varieties of dairy products.

fes
Mo
|
0 6 12 18 24 30 36 42 48 54 60 66 72 75
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 75 79.79% 97.4%
No 2 2.13% 2.6%
Sum: 77 81.91% 100%
Not answered: 17 18.09% -
Total answered: 77
Text input
Yogurt, cream cheese.
6
We stock at least one case of yogurt or whipped cream or sour cream.
Question 5
My store stocks at least 6 varieties of fresh and frozen meats.
fes
Mo
|
0 6 12 18 24 0 36 42 48 54 &0 66 73
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 73 77.66% 94.81%
No 4 4.26% 5.19%
Proposed (6]
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Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Sum: 77 81.91% 100%
Not answered: 17 18.09% -
Total answered: 77
Text input
Hot dog, chicken parties [parts], gyro bread, goat meat, chicken legs, chicken breast.
Two varieties cost $60
Goat, lamb, beef, thigh and breast chicken, chicken drums, tilapia and salmon fish.
Stock three cost $100.00 +/-
Question 6
My store stocks at least 20 varieties of fresh fruits and vegetables.
Yes
Mo
|
0 B 12 18 24 30 36 42 43 54 &0 66 7274
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 74 78.72% 97.37%
No 2 2.13% 2.63%
Sum: 76 80.85% 100%
Not answered: 18 19.15% -

Total answered: 76

Text input

Banana, apple, tomato, onion, cabbage, green pepper, orange, mango, lettuce, lemon. ten total varieties based on seasonal

availability.

We stock fresh fruits include [including]: Banana, mango, lemons, limes, strawberries, etc. Vegetables: Lettuce, onions, toma-

toes, garlic, cucumber, green peppers, hot peppers, etc.

[7]
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Question 7
My store stocks at least 10 varieties of breads and tortillas.

fes
Mo
|
0 s 10 15 20 25 30 35 40 45 50 55 @0 65 70
Frequency Table

Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 70 74.47% 92.11%
No 6 6.38% 7.89%
Sum: 76 80.85% 100%
Not answered: 18 19.15% -

Total answered: 76

Text input

100% wheat sliced bread, flour bread.

Only one brand of whole wheat bread, and some tortillas.

6

We carry at least three types sliced bread and three types of tortillas.

Question 8
My store stocks at least 10 varieties of grains, pasta and dried beans.

fes
Mo
0 i 12 18 24 30 36 42 48 54 60 66 72 75
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 75 79.79% 98.68%

Proposed (8]
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Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
No 1 1.06% 1.32%
Sum: 76 80.85% 100%
Not answered: 18 19.15% -
Total answered: 76
Text input
200.00
Question 9
My store stocks at least 10 varieties of baby products.
fes
Mo
|
0 6 12 18 24 30 36 42 48 &0 66 73
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 73 77.66% 96.05%
No 3 3.19% 3.95%
Sum: 76 80.85% 100%
Not answered: 18 19.15% -

Total answered: 76

Text input

Diapers, baby wipes, baby shampoo, baby lotion.

6

[91]
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Question 10
My store stocks at least 10 varieties of household cleaners.

fes
Mo
|
0 6 12 18 24 30 36 42 48 54 60 66 7274
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 74 78.72% 97.37%
No 2 2.13% 2.63%
Sum: 76 80.85% 100%
Not answered: 18 19.15% -
Total answered: 76
Text input
Dish detergent, bleach, window cleaner, laundry product.
3
Question 11
My store stocks at least 20 varieties of healthcare products.
fes
Mo
|
0 s 10 15 20 25 30 35 40 45 50 55 @0 65 70
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 70 74.47% 92.11%
No 6 6.38% 7.89%
Sum: 76 80.85% 100%
Proposed [10]
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Frequency Table

Choices Absolute frequency Relative frequency Adjusted relative frequency

19.15% -

Not answered: 18

Total answered: 76

Text input

No medications, several varieties of toilet paper, tissues. Not sure if each sku of toilet paper counts toward the twenty, if so we
have twenty.

Toothbase [toothpaste], and toilet paper.
5
N/A

Question 12
With the proposed minimum varieties for perishable items (dairy products, fresh fruits and vegetables), do you anticipate this
will increase the total weekly spoilage for your store?

fes
Mo
Don't Know
|
0 4 g 12 18 20 24 28 32 3/ 40 44 48 52
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 6 6.38% 8.22%
No 52 55.32% 71.23%
Don't Know 15 15.96% 20.55%
Sum: 73 77.66% 100%
Not answered: 21 22.34% -

Total answered: 73

Text input

[$190.00

$120-$180 pre [per] week

$90/week

$50-$100

[11]
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Question 13

Does your store currently have a minimum of five linear feet of refrigerated display space that may be used for fresh fruits and

vegetables?
fes
Mo
|
0 5 10 15 20 25 30 35 40 45 50 55 60 65 69
Frequency Table

Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 69 73.4% 94.52%
No 4 4.26% 5.48%
Sum: 73 77.66% 100%
Not answered: 21 22.34% -

Total answered: 73

Text input

Four linear feet. Three shelves available.

Approximately three feet for one location.

Three feet. Yes I do have fresh fruits and vegetables.

Question 14

Are your electronic case [cash] registers capable of producing receipts that include a description of the food product, and the total
actual purchase price in addition to the already required information?

fes
Mo
|
0 5 10 15 20 25 30 35 40 485 50 55 G0 B4
Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
Yes 64 68.09% 87.67%
Proposed [12]
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Frequency Table
Choices Absolute frequency Relative frequency Adjusted relative frequency
No 9 9.57% 12.33%
Sum: 73 77.66% 100%
Not answered: 21 22.34% -

Total answered: 73

Text input

2

Not programmed for that.

1

7

3

I may need one.

2

Main till does backup does not.

2

A copy of the statement may be obtained by contacting
Daniel O'Neill, 310 Israel Road S.E., Tumwater, WA 98501,
phone (360) 236-3681, fax (360) 236-2345, e-mail daniel.
o'neill@doh.wa.gov.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Daniel O'Neill, 310 Israel Road S.E., Tumwater,
WA 98501, phone (360) 236-3681, fax (360) 236-2345, e-
mail daniel.o'neill@doh.wa.gov

July 22,2014
John Wiesman, DrPH, MPH
Secretary

NEW SECTION

WAC 246-790-001 Purpose. (1) The federal Special
Supplemental Nutrition Program for Women, Infants, and
Children (WIC) provides supplemental foods and nutrition
education to pregnant, postpartum and breastfeeding women,
infants and young children from families with inadequate
income through payment of cash grants to states that operate
WIC food delivery systems. The department operates a WIC
retail food delivery system in which WIC participants obtain
authorized supplemental foods by submitting a food instru-
ment to a retail business that has entered into a contract with
the department to provide such service. The department's
WIC operations comply with the most current version of 7
C.F.R. 246. Copies are available from the Department of
Health, P.O. Box 47886, Olympia, WA 98504-7886, or by
calling the WIC nutrition program at 800-841-1410.

(2) The purpose of this chapter is to establish:

(a) Qualifications a store must meet before the depart-
ment will consider its application to be a WIC authorized
vendor;

(b) Requirements of all WIC authorized vendors;

(c) A sanction table;

(d) Administrative appeal processes; and
(e) An advisory committee.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-010 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly ((requires)) indicates otherwise.

(D EFR meansCode-of Federal Regulations:

" 1 " " "

" " " M " "

valae-voucheras-definedin7CFER2462.)) (1) "Adminis-
trative appeal" means a formal proceeding where a vendor
who has received a notice of violation from the department
has the opportunity to present his or her case in an impartial
setting and be heard by the department.

(2) "Applicant" means any vendor, or person represent-
ing a vendor, requesting authorization to participate in the
WIC program by submitting a completed application for
authorization and all corresponding documentation.

3) "Approved infant formula wholesaler" means the
document created, maintained and supplied by the depart-
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ment that lists the infant formula wholesale providers that are
approved by the department.

(4) "Authorized vendor" means a vendor who has met
the vendor selection criteria as required by the United States
Department of Agriculture (USDA) and the department,
received training on WIC program requirements, and entered
into a fully executed contract with the department.

(5) "Business integrity" means the store's uncompromis-
ing commitment and adherence to honesty, truthfulness, and
accuracy in interactions with customers, creditors, suppliers,
associates, and the public at large.

(6) "C.F.R." means Code of Federal Regulations.

(7) "Cash value voucher" means a WIC food instrument
used by a participant to obtain fresh fruits and vegetables.

(8) "Civil monetary penalty" means a sum of money
imposed by the WIC program for noncompliance with pro-
gram requirements.

(9) "Contract" means the department's standard WIC
contract form that, once completed and signed by both par-
ties, becomes the written legal document binding a vendor
and the department to designated terms and conditions and
authorizes the vendor to transact food instruments.

10) "Cost containment" means the process of con-
trolling expenses required to operate the WIC program.

11) "Department" means the Washington state depart-
ment of health.

(12) "Disqualification" means the act of revoking the

authorization and terminating the contract of an authorized
vendor for a specific period of time or permanently for non-

compliance with WIC program requirements.

(13) "EBT (electronic benefits transfer)" means the elec-
tronic system that allows a participant to authorize transfer of
their government food benefits from a federal account to a
vendor account to pay for products they buy.

(14) "Food instrument" means the method of payment
used by a participant to obtain WIC approved foods. This
method may include WIC checks, cash value vouchers, or
EBT payment.

15) "Minimum inventory requirements" means the doc-
ument created, maintained and supplied by the department
that lists the required minimum stock levels of department
authorized foods a store must maintain on premises at all
times.

(16) "Notice of violation" means a written document
given to a vendor when the department determines the vendor
has not complied with program requirements, federal WIC
regulations, this chapter, or the contract.

17) "Participant"” means a woman, infant or child
receiving WIC benefits.

(18) "Participant access" means the ability of WIC par-
ticipants to purchase authorized WIC foods, with consider-
ation made to factors including, but not limited to, geogra-
phy. population density and participant dietary needs, as
determined by the department.

(19) "Peer group" means a group of authorized vendors
which share certain characteristics and can be expected to
have similar business practices and prices. Peer group criteria

and assignments are determined by the department. Vendors
in the same peer group are subject to the same WIC maxi-
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mum reimbursement levels. Peer group criteria include, but
are not limited to, characteristics such as geography or size.

(20) "SNAP" means the federal supplemental nutrition
assistance program. SNAP was previously known as the food

stamp program.

21) "Variety" means a collection of similar, but not
identical, foods and products. This may include different
brands, sizes or flavors of similar foods and products.

(22) "Vendor," also known as "retailer" means a sole
proprietorship, partnership, cooperative association, corpora-
tion, or other business entity operating one or more stores
authorized by the state WIC program to provide WIC
approved foods to WIC participants.

(23) "Vendor selection criteria" means the federally
approved standards the department uses to select vendors for
WIC authorization.

(24) "Wholesale supplier" means a business licensed to
sell food and other goods at prices lower than retail to a retail
vendor for resale to customers.

(25) "WIC" means the federally funded special supple-

mental nutrition program for women, infants, and children as
described in 7 C.F.R. 246.

NEW SECTION

WAC 246-790-061 Contract procedure. (1) To
become an authorized vendor and receive a contract, a retail
business must apply to the department as provided under
WAC 246-790-075.

(2) The department shall make available to the applicant
vendor copies of the contract and all applicable regulations,
policies, and guidelines current at the time of application.

(3) The department will consider an application only if
the applicant complies with WAC 246-790-075 and 246-790-
077.

(4) If the applicant vendor meets the qualifications or the
department has determined that including the applicant ven-
dor's store in the program is necessary to assure participant
access, the department may offer a contract to the applicant
vendor. An applicant vendor that has an application declined
may appeal the department's decision as provided in WAC
246-790-125.

(5) The authorized vendor will be assigned to the depart-
ment's vendor peer group system as appropriate. That assign-
ment establishes the vendor's maximum allowable reim-
bursement level.

(6) If authorized, the applicant vendor will become an
authorized vendor for the term of the contract, provided the
authorized vendor continues to comply with requirements in
WAC 246-790-086.

(7) Vendors can request an administrative appeal for cer-
tain adverse actions by the department in connection with the
contract as specified in the contract and provided in WAC
246-790-125.

(8) The department may temporarily suspend acceptance

of applications when in the best interest of program adminis-
tration.
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AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-075 ((Requirements—to-beeomean
autherizedretailers)) Vendor application. (1) To ((become
autherized-inthe WICpregram)) be considered for WIC ven-
dor authorization an applicant must:

(a) Be a food ((retatter)) vendor that meets or exceeds all
selection criteria listed in WAC 246-790-077;

(b) Apply ((fer-autherizatien)) to the department using
department forms;

(c) Provide complete and truthful information in the
application;

(d) (Meet—aH—the—retaler—selection—eriteria—stated—in

te})) Allow the department to inspect the store; and

((#)) (e) Participate in training on WIC program
requirements((;-and

))' . . . .
(2) ((Fhe-effective-date—ofauthorization—is-the-date—en
hich thel o] .  Thed
i i 1)) If the
department declines an application, the applicant may reap-
ply no sooner than six months afterwards.

(3) Before declining an application, the department shall
give an applicant thirty days notice to ((eerreettheir-appliea-
tion—whenitisincomplete-orinsufficientinanymanner

T II Leati
seoner-than-six-menths-afteran-applicant's-denial)) submit
missing materials or information.

((5))) (4) An applicant ((er-an-autherizedretailer)) may
request an exemption to the ((retatler)) vendor selection crite-
ria in WAC 246-790-077.

(a) The request must:

(1) Be in writing, dated, and signed by the applicant;

(11) ((}deﬁ&fy—the—speetﬁﬁe%&ﬁer—se}efﬁeﬁ—emeﬂeﬂ—ef

Explain the reasons for the request in detail; ((and))

(ii1) Demonstrate how the requested exemption is consis-
tent with the requirements, purpose and objectives of the pro-
gram; and

(iv) List, in the body of the request, the physical address
of the applicant.

(b) The department may grant ((ar)) the request exemp-
tion ((fremretaterselection-eriteriaif the-applicantsubmitsa
request-that-satisfies)) if the applicant's request conforms to
(a) of this subsection and the department determines that
allowing the exemption is consistent with the requirements,
purpose, and objectives of the program and is necessary to
assure participant access.

(c) The department shall respond in writing to a request
for exemption with its decision to grant or deny the request.

AMENDATORY SECTION (Amending WSR 11-23-125,

filed 11/21/11, effective 12/22/11)
WAC 246- 790 077 ((Reta-l-lef)) Vendor selection cri-

WSR 14-15-154
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[16]

WICautherizatien—isHmitedto-the redemptioneof WIC
cheeks-issued-forinfant formula:)) At the time of application,
applicants must meet the following criteria; all authorized
vendors must continue to meet the following criteria through-
out the period of authorization:

1) Purchase WIC approved infant formula directly from
an infant formula manufacturer or supplier named on the
"WIC approved infant formula suppliers" document.

(2) Purchase WIC approved foods directly from a whole-
sale supplier or other nonretail supplier, such as a food man-
ufacturer, wholesaler, dairy, or fresh produce supplier.

(3) Maintain in store at all times the minimum quantities

and varieties of WIC approved foods, including infant for-

mula, as required by the "WIC minimum inventory require-
ments" document. Expired or spoiled foods do not count as

mventory.

(4) Maintain an active electronic mailing address to be
used for department communications.

(5) Be primarily engaged in the retail sale of food prod-
ucts and general merchandise as a full line grocery store. A
full line grocery store carries the designated products in the
following categories on a continuous basis. These require-
ments are separate from the "minimum inventory require-
ments."

(a) Canned foods: At least twenty total varieties of
canned foods such as fruit, vegetables, beans, meat, poultry,
chili, soup, stew, broth or sauce (excluding canned infant for-
mula, fish, juice or other beverages).

(b) Frozen foods: At least ten total varieties of frozen
foods such as dinners, pizza, fruit, or vegetables (excluding
frozen juice, meat, seafood. poultry, desserts, snacks or nov-
elties).

(¢) Dairy products: At least ten total varieties of refriger-
ated dairy products such as butter, yogurt, cottage cheese,
string cheese, cream cheese, whipped cream, sour cream or

ice cream (excluding milk, WIC approved cheeses, infant

(d) Frozen and unfrozen meat, seafood, and poultry: At
least six total varieties (all unbreaded) of frozen meat, unfro-
zen meat, frozen seafood, unfrozen seafood, frozen poultry,
or unfrozen poultry including at least two varieties of meat
and at least two varieties of poultry (excluding precooked and
deli style products).

(e) Fresh fruit and vegetables: At least twenty total vari-
eties of fresh fruits or fresh vegetables including at least five
varieties of fruits and at least five varieties of vegetables. The
store must have a minimum of five linear feet of refrigerated
display space for its produce.

(f) Bread and tortillas: At least ten total varieties of bread
products such as bread, rolls, bagels, and tortillas. Breads and

tortillas exclude muffins, pastries, cookies, cakes, crackers,
or other snack foods.
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(2) Grains, pasta, and dried beans: At least ten total vari-
eties of grains, pasta. or beans such as oatmeal, rice, bulgur,
pasta, beans, peas, or lentils (excluding bread, canned prod-

WSR 14-15-154

(f) Where a store has an outstanding WIC or SNAP sanc-

tion or claim. not attempting to avoid sanction or claim by
reapplying after:

ucts or other breakfast cereals).

(h) Baby products: At least ten total varieties of baby
products such as diapers, baby bottles, baby wipes, baby

(1) Conveying any legal interest in a store to a relative or

other person with whom the owner or owners have a financial
relationship.

shampoo, baby lotion, or baby bottles (excluding infant for-
mula).

(1) Household cleaners and laundry products: At least ten
total varieties of household cleaning or laundry products used
for cleaning kitchens, dishes, bathrooms, windows, floors,
furniture, clothes, or fabrics.

(1) Health care products: At least twenty total varieties of

(i) Accepting any legal interest in a store from a relative
by blood or marriage or other person with whom the owner or

(iii) Reorganizing the business to another form, such as,
but not limited to, corporation, general partnership, limited
partnership, sole proprietorship, and limited liability com-
pany.

health care products such as pain relievers, cold/cough/
allergy products, digestive aids. dental care products, femi-
nine hygiene products, or toilet paper.

(6) Maintain prices for WIC approved foods that are at or
below the limits established by the WIC nutrition program's
current price management system.

(7) Be currently authorized and participating as a vendor

(14) When evaluating business integrity, the department
may take into account whether a store subject to a sanction or
claim has been sold for less than fair market value.

(15) Not own, have previously owned, or have a legal
interest in a business that has a WIC sanction currently in
effect. This includes any business for which a vendor may be
applying.

in the supplemental nutrition assistance program (SNAP).

(8) Receive or expect to receive less than fifty percent in

(16) Maintain a recordkeeping system that meets the
Washington state department of revenue requirements and

annual food sales revenue from WIC transactions.
(9) Be open for business at least eight hours per day, six

days per week.
(10) Submit to the department, upon request, sales infor-
mation including gross sales and tax exempt food sales.

(11) Have electronic cash registers capable of producing
receipts that include:

(a) The store name;

(b) Food product name and description;

(c) Quantity sold, price of each item;

(d) Total actual purchase price; and

(e) The date of sale.

(12) Post food prices for all foods, including fresh fruits
and vegetables, on each item, or on the shelf next to the item.

(13) Maintain a business model that promotes business

the following criteria:

(a) A vendor must retain inventory records used for fed-
eral tax reporting and other records the WIC nutrition pro-
gram may require for the period of six years following the
date of final payment.

b) The recordkeeping system must include original
dated documents, invoices, and records that contain enough
detail to prove the purchase, inventory, and sale of WIC
approved foods, including infant formula, by brand name and
description, container size, and quantity.

(c) Sales receipts must come from a wholesale supplier
or other nonretail supplier, such as a food manufacturer or a
fresh produce supplier. The sales receipts must include the
supplier's business name and address, your business name,

food product name, quantity sold, price of each item, and the
date of sale.

integrity. In its determination of business integrity. the
department's consideration will include, but is not limited to,
the following:

(a) Providing complete and truthful information in the

(d) The recordkeeping system must consist of original

documents and records organized in a logical, orderly. read-
able, and retrievable way that conforms to acceptable

accounting methods and procedures.

application, correspondence, and other documents requested
by the department.

(b) Ensuring all current owners, officers, managers, or
representatives have had no criminal convictions or civil

judgments entered against them in the last six years for fraud,
antitrust violations, embezzlement, theft, forgery, bribery,

(e) Upon request, a vendor must make available to repre-
sentatives of the WIC nutrition program, USDA Food and
Nutrition Services, and the Comptroller General at any rea-
sonable time and place for inspection and audit, all food
instruments and cash value vouchers in the vendor's posses-
sion.

falsification or destruction of records, making false state-

ments, receiving stolen property, making false claims, and
obstruction of justice.

(c) Having no uncorrected violation from a previous con-

(f) Upon request, a vendor must make available to repre-
sentatives of WIC nutrition program, USDA Food and Nutri-
tion Services, and the Comptroller General at any reasonable
time and place for inspection and audit, all WIC program-

tracting period, current disqualification, or outstanding

related records, which may include tax identification num-

claims owed to the department.
(d) Not being currently disqualified from the SNAP or
having a civil money penalty levied instead of SNAP disqual-

bers, bills of sale, lease agreements, or bank statements.

(17) Comply with all federal and state nondiscrimination

laws, regulations, and policies. This includes, but is not lim-

ification.

(e) Disclosure of any third party. agent or broker
involved in any part of the application process.

ited to, 7 C.F.R. Parts 15, 15a, and 15b and RCW 49.60.030.

(18) Comply with the Americans with Disabilities Act
(ADA) of 1990, Public Law 101-336.

Proposed
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(19) Comply with all other federal, state, county, and city
required licenses, permits and certifications.

(20) Exemptions.

(a) Oregon and Idaho vendors located on the Washington
border and that serve Washington residents are exempt from
Washington state business license, permit, and certification

requirements. They shall meet all applicable business license,
permit and certification requirements for their respective

state.
(b) An "infant formula only provider" is exempt from the

full line grocery store requirement. Infant formula only pro-
vider means an authorized vendor or pharmacy for whom

WIC authorization is limited to the redemption of WIC
checks issued for infant formula.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-086 Requirements of an authorized
((xetailer)) vendor. (1) ((An)) Authorized ((retatler)) ven-
dors shall:

(a) Comply with the terms and conditions of their con-
tracts;

(b) Continue to meet the ((retatler)) vendor selection cri-
teria in WAC 246-790-077 throughout the term of the con-
tract;

(¢) Notify the department prior to ownership changes;
((and))

(d) Notify the department prior to store closures;

(e) Notify the department prior to changing telephone

numbers or electronic mailing addresses;
(f) Safeguard WIC client-related data; and

(g) Comply with corrective action requested by the
department or the United States Department of Agriculture
(USDA).

(2) An authorized ((retailer)) vendor may reapply at the
time of contract expiration; however, neither the department
nor the ((retatler)) vendor has an obligation to enter into a
subsequent contract.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-105 Failure to meet WIC program
requirements. (1) When ((aretatler)) an authorized vendor is
out of compliance with the requirements of 7 C.F.R. 246.12,
this chapter, or the contract, the department ((may)) will ini-
tiate appropriate enforcement action which may include
notices of violation, unless the department determines that

Washington State Register, Issue 14-16

((notifyingtheretailer)) notification would compromise the

investigation; claims for reimbursement; and disqualifica-
tion.
((2)—The—department—shall—disqualify—an—autherized

N
reapply-at-the-end-of the-disqualification-peried:)) (2) Where

a violation requires disqualification, the department may
determine to impose a civil penalty in lieu of disqualification
if the department determines, in its sole discretion and in
accordance with the department's participant access criteria,

that the continued operation of the store is necessary to assure
adequate participant access.

(3) An authorized vendor's contract is terminated on the
effective date of a disqualification.

(4) A "pattern"” of violations means more than one docu-
mented incident of the same type of violation within a con-
tract period.

(5) A disqualified vendor may reapply at the end of the
disqualification period.

(6) The department will document complaints against
authorized vendors and any resulting corrective action.

(7) The effective date of all sanctions is twenty-eight
days after authorized vendor receives notice of the depart-
ment's decision to impose sanctions, unless otherwise speci-
fied in this chapter, the contract, or in the department's notice.
The department, in its sole discretion, may temporarily sus-
pend the contract in lieu of termination to resolve any uncer-
tain matters including appeals.

(8) Federal sanctions: In compliance with 7 C.F.R.
246.12(1), the WIC program must sanction a vendor as fol-
lows:

Violation

Mandatory Federal Sanction

1. Conviction for trafficking WIC food instruments or cash

value vouchers or selling firearms, ammunition, explosives, or

controlled substances in exchange for WIC food instruments
or cash value vouchers.

Termination of contract, permanent disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).
Termination of the contract shall be effective upon authorized
vendor's receipt of termination notice.

Proposed
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Violation

Mandatory Federal Sanction

2. One incidence of selling firearms, ammunition, explosives
or controlled substances (as defined in section 21 of the Con-

Termination of contract, six-year disqualification or, at the
discretion of the department, civil monetary penalty (based

trolled Substances Act (U.S.C.) 802) in exchange for WIC

food instruments or cash value vouchers.

upon participant access criteria).

3. One incidence of buying or selling WIC food instruments or
cash value vouchers for cash (trafficking). Trafficking
includes some of the violations included in the definition of

Termination of contract, six-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

redeeming WIC food instruments or cash value vouchers out-
side of authorized channels.

4. Failure to comply fully with the applicable provisions of 7
C.F.R. 278 —SNAP. (Authorized vendor is disqualified from

Termination of contract and disqualification for time period
corresponding to the SNAP disqualification term, or, at the

SNAP, or chooses not to participate in SNAP.)

discretion of the department, civil monetary penalty (based

upon participant access criteria). No administrative review

allowed.

5. One incidence of sale of alcohol or alcoholic beverages or

tobacco products in exchange for WIC food instruments or
cash value vouchers.

Termination of contract, three-year disqualification or, at the
discretion of the department, civil monetary penalty.

6. A pattern of providing credit or nonfood items, other than
alcohol, alcoholic beverages, tobacco products, cash, fire-

Termination of contract, three-year disqualification or, at the
discretion of the department, civil monetary penalty (based

arms, ammunition, explosives, or controlled substances as

defined in 21 U.S.C. 802, in exchange for food instruments or
cash value vouchers.

upon participant access criteria).

7. A pattern charging for food not received by a participant.

Termination of contract, three-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

8. A pattern of receiving, transacting, or redeeming a food

instrument outside of authorized channels, including the use
of an unauthorized store or person.

Termination of contract, three-year disqualification or, at the
discretion of the department, civil monetary penalty.

9. A pattern of claiming reimbursement for the sale of an

amount of a specific supplemental food item which exceeds
the authorized vendor's documented inventory of that supple-

Termination of contract, three-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

mental food item for a specific period of time.

10. A pattern of authorized vendor overcharges.

Termination of contract, three-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

11. A pattern of charging for supplemental foods provided in
excess of those listed on the food instrument.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

12. A pattern of selling unauthorized food items in exchange
for food instruments or cash value vouchers.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

13. A pattern of an above-fifty-percent vendor providing pro-
hibited incentive items to customers as set forth in paragraph

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

(2)(3)(iv) of this section, in accordance with the state agency's

upon participant access criteria).

policies and procedures required by paragraph (h)(8) of this
section.

14. Providing false information on its application for authori-
zation.

Termination of contract upon minimum fifteen day notice.

[19]
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Violation

Mandatory Federal Sanction

15. The existence of a conflict of interest between the autho-
rized vendor and the department or local agency as defined by
state law, regulations or policies.

Termination of contract upon minimum fifteen day notice and

disqualification from the WIC program until the conflict of
interest no longer exists.

Second Mandatory Sanction

If a vendor has been assessed a sanction for any of the violations in this table, then receives another sanction for any of the

same violations, the department must double the second sanction. If a civil monetary penalty is assessed in lieu of disqualifi-
cation, the amount may be doubled up to the limits specified in Federal WIC Regulations at 7 C.E.R. 3.91(b)(3)(Vv).

Third or Subsequent Mandatory Sanction

If a vendor, previously assessed two or more sanctions for any of the above sanctions, then receives another sanction for any

of the same violations, the department must double the third sanction and all subsequent sanctions. Civil monetary penalties

may not be imposed in lieu of disqualification for third or subsequent sanctions.

(9) State sanctions: For violations of the contract, not specified in 7 C.F.R. 246.12(1), the department may take enforcement

action based on a pattern of violations. At the department's discretion and for violations not involving a pattern, the department

actions may include:

(a) Notice of violation and offer of technical assistance for the first incident;

(b) Technical assistance or notice of violation and warning of disqualification for the second incident of the same type of

violation;

¢) One year disqualification for the third incident of the same t

¢ of violation in a contract period.

Violation

Sanction

16. A pattern of adding sales tax or a fee or surcharge to the
purchase amount charged to the WIC program (military com-

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

missaries may levy a surcharge).

upon participant access criteria).

17. A pattern of charging a participant for WIC foods.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

18. A pattern of exceeding food instruments costs based upon
the state price assessment tool.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

19. A pattern of failing to process each food instrument sepa-
rately (except cash value vouchers for fruits and vegetables

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

which can be combined).

upon participant access criteria).

20. A pattern of failing to write the total amount of the pur-
chase amount on the food instrument or cash value voucher.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

21. A pattern of vendor having the participant sign the food
instrument or cash value voucher before the purchase price is

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

entered on the food instrument or cash value voucher.

upon participant access criteria).

22. A pattern of not getting a participant's signature on a WIC
food instrument or cash value voucher.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

23. A pattern of failing to show program participants, parents

or caretakers or infant of child participants, and proxies the
same courtesies offered to other customers.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

24. A pattern of failing to allow a participant to buy all the
foods in the amounts listed on the food instruments or cash

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

value vouchers. This violation also includes refusal to sell

upon participant access criteria).

WIC foods to a participant. If refusal to sell WIC foods is

based on discrimination, use discrimination follow-up proce-
dures.

Proposed

[20]



Washington State Register, Issue 14-16

WSR 14-15-154

Violation

Sanction

25. A pattern of giving free items or discounts to participants
that are not offered to other customers.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

26. A pattern of not meeting the WIC minimum inventory
requirements.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

27. A pattern of not complying with the vendor selection cri-
teria.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

28. A pattern of using the acronym "WIC" without permission
in advertising, or for foods identification.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

29. A pattern of WIC approved foods when they are defective,
spoiled, or have exceeded their "sell by," "best if used by." or

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

other date limiting the sale or use of an item.

upon participant access criteria).

30. A pattern of failing to allow exchange of an identical
approved food obtained with WIC food instruments or cash

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

value vouchers when the original approved food item is defec-
tive, spoiled, or has exceeded its "sell by," "best if used by," or

other date limiting the sale or use of the food item. An identi-
cal approved food item means the exact brand and size as the

original approved food item obtained and returned by the par-
ticipant.

upon participant access criteria).

31. A pattern of failing to train store staff on WIC require-

ments annually by participating in annual training in the pre-
scribed manner.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

32. A pattern of failing to post prices where participants can
see them.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

33. A pattern of failing to keep training records.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

34. A pattern of failing to provide training records upon
request.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

35. A pattern of failing to participate in the food price survey
conducted by the department twice a year.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

36. A pattern of failing to keep or submit inventory receipts
upon request.

Termination of contract, one-year disqualification or, at the
discretion of the department, civil monetary penalty (based

upon participant access criteria).

37. Any incidence of refusal to allow the participant to use the

Technical assistance provided.

WIC appointment and ID folder as identification.

38. Any incidence of requiring the participant to buy all the

Technical assistance provided.

food on the food instrument or cash value voucher.

39. Any incidence of failing to print clearly and carefully on
the food instrument or cash value voucher using a black or

dark blue ink pen.

Technical assistance provided.

[21]
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Violation

Sanction

40. Any incidence of accepting WIC food instruments or cash

Technical assistance provided.

value vouchers that were not signed in the presence of the
checker.

41. Any incidence of failing to treat participants with courtesy

or being rude.

Technical assistance provided.

42. Any incidence of failing to attend or assure a representa-
tive attends any training identified as mandatory by the
department.

Technical assistance provided. may be subject to other penal-
ties as prescribed by department policy.

43. Failure to have a representative from the store attend

Technical assistance provided. may not be eligible for reau-

required WIC training once in a three-year contract period.

thorization in new contract period.

Second Sanction

If an authorized vendor has been assessed a sanction for any of the violations in this table, then receives another sanction for

any of the same violations all in the same contract period, the department must double the second sanction. If a civil monetary

penalty is assessed in lieu of disqualification, the amount may be doubled up to the limits specified in Federal WIC Regulations

at 7 C.ER. 3.91(b)(3)(v).

Third or Subsequent Sanction

If an authorized vendor, previously assessed two or more sanctions for any of the above sanctions, then receives another sanc-

tion for any of the same violations all in the same contract period, the department must double the third sanction and all sub-

sequent sanctions. Civil monetary penalties may not be imposed in lieu of disqualification for third or subsequent sanctions.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-125 ((Retailer)) Vendor appeal pro-
cess. ((H&%e—re%aﬁer—may—feqﬁest—&n—&dmms&&twe—appea}

of T-CFER 24618 the-federal repulationshall-prevail)) (1)

The following department actions may not be appealed:

(a) The validity or appropriateness of the department's

limiting criteria or the vendor selection criteria for minimum
variety and quantity of WIC approved foods, business integ-
rity, and current SNAP disqualification or civil monetary
penalty instead of disqualification;

(b) The validity or appropriateness of the department's

(c) The validity or appropriateness of the department's
participant access criteria and the department's participant
access determinations;

(d) The department's determination whether or not to
include an infant formula manufacturer, wholesaler, or dis-
tributor on the approved infant formula provider list;

(e) The validity or appropriateness of the department's
prohibition of incentive items;

(f) The department's determination whether to notify an
authorized vendor in writing when an investigation reveals an
initial violation for which a pattern of violations must be
established;

(g) The department's determination whether the autho-
rized vendor had an effective policy and program in effect to
prevent trafficking and that the ownership of the authorized
vendor was not aware of, did not approve of, and was not
involved in the violation;

(h) The expiration of the authorized vendor contract;

(1) Disputes regarding food instrument payments and

claims (other than the opportunity to justify or correct an

overcharge or other error);

(j) Disqualification as a result of a disqualification from
SNAP.

(2) Except as provided in WAC 246-790-125(1). appli-
cant or authorized vendor may file an appeal for the depart-
ment's decision to decline an application, terminate a con-
tract, impose a sanction, or other adverse action.

(3) The request for appeal must be filed in conformance
with the following:

(a) A request for appeal must be filed with the Depart-
ment of Health, Adjudicative Service Unit (ASU), P.O. Box

selection criteria for competitive price including, but not lim-
ited to, the peer group criteria and the criteria used to identify

47879, Olympia, WA 98504-7879. with a copy sent to the
department's WIC Nutrition Program at P.O. Box 47886,

above fifty percent vendors;

Proposed
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(b) The request must be in writing, state the issue, con-
tain a summary of the applicant or authorized vendor's posi-
tion on the issue, and include a copy of the department's
notice of adverse action;

(c) If applicable, a notice of appearance by the applicant
or authorized vendor's attorney:

(d) The request must be filed no later than twenty-eight
days from the date the applicant or authorized vendor

receives the notice unless otherwise specified in the depart-
ment's notification of adverse action.

(4) Proceedings under this chapter shall be in accordance
with chapter 246-10 WAC as modified by the following:

(a) Within thirty days from the date ASU receives the
request for appeal, the ASU or other designee of the secretary
shall approve or deny the request. The notice of approval

shall include a scheduling order setting forth a date, time, and
place for a prehearing conference and the hearing.

(b) Without discovery request by the appellant, the pro-

gram shall deliver its record of the decision to the appellant
within thirty days from the issuance of the scheduling order.

(c) At the time provided in the scheduling order, the pre-
siding officer shall conduct a telephonic prehearing confer-
ence. Following the prehearing conference, the presiding

officer will issue a prehearing order defining conduct at hear-
ing, which will establish the procedure for the hearing.

(d) At the time provided in the scheduling order, the pre-

siding officer will conduct an in-person hearing in which the
appellant and program will each have an opportunity to pres-

(e) The presiding officer shall decide the case based
solely on whether the program has correctly applied federal
and state statutes, regulations, policies, and procedures gov-
erning the WIC program, according to the evidence presented
at the review.

(5) If a provision of chapter 246-10 WAC conflicts with
a provision of 7 C.F.R. 246.18, the federal regulation shall

prevail.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-127 ((Retatter)) Vendor advisory
committee. (1) The department shall facilitate a WIC
((retatler)) vendor advisory committee.

(2) The committee shall function in an advisory capacity.

(3) Participation is voluntary and there is no compensa-
tion.

(4) Invitations for participation may include authorized
WIC ((retatlers)) vendors, retail grocer associations, food
manufacturers, wholesale suppliers, and retail checker labor
unions.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-790-055 Adoption by reference.

WSR 14-16-030

WSR 14-16-030
PROPOSED RULES
BUILDING CODE COUNCIL
[Filed July 28, 2014, 4:55 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
06-030.

Title of Rule and Other Identifying Information: Amend-
ing chapter 51-54A WAC: Sections 202 and 903 of the 2012
International Fire Code.

Hearing Location(s): Fire Department Training Center,
1618 South Rebecca Street, Spokane, WA, on September 12,
2014, at 10 a.m.; and at DES Presentation Room, 1500 Jeffer-
son S.E., Olympia, WA 98504, on October 10, 2014, at 10
a.m.

Date of Intended Adoption: November 14, 2014.

Submit Written Comments to: Ray Allshouse, P.O. Box
41449, Olympia, WA 98504-1449, e-mail sbcc@ga,wa,gov
[sbcc@ga.wa.gov], fax (360) 586-5366, by October 24,
2014.

Assistance for Persons with Disabilities: Contact Peggy
Bryden by September 2, 2014, (360) 407-9280.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This amendment
to the Fire Code will redefine "portable school classrooms"
and add a definition of "clusters" of such classrooms; it will
modify the requirements for fire sprinklers in clusters of por-
table school classrooms below 6000 square feet for the pur-
pose of improving fire safety and efficient egress for school
occupants.

This matter is also the subject of an emergency rule cur-
rently in place under WSR 14-11-058 [14-15-028].

Reasons Supporting Proposal: The existing code lan-
guage regarding portable classrooms was originally adopted
many years ago and has become obsolete due to changes in
technology and fire safety requirements for schools. It no lon-
ger reflects the needs of school districts regarding fire safety
in portable school classrooms. The existing rules negatively
impact building plans for school districts throughout the
state. This proposed modification of the fire code will pro-
vide immediate economic relief to school districts planning
to add portable classrooms to meet capacity, and will provide
a safer environment for students, school staff, and other
Group E building occupants and visitors.

Statutory Authority for Adoption: RCW 19.27.074,
19.27.031.

Statute Being Implemented: Chapter 19.27 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State building code council
(SBCC), governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Joanne McCaughan, P.O. Box 41449,
Olympia, WA 98501-1449, (360) 407-9279; and Enforce-
ment: Local jurisdictions.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules pertain to
Group E portable school classrooms, and would revise the
fire code. The rules are proposed for adoption due to numer-
ous requests for interpretation for this code section. The rules

Proposed



WSR 14-16-030

will eliminate obsolete language related to portables, and will
add definitions for "portable school classrooms" and for
"clusters" of such classrooms. The rule will also clarify and
modify requirements for fire sprinklers in such classrooms.
Existing rules have had a negative impact on school districts,
and adoption of these proposed rules will eliminate that
impact.

A cost-benefit analysis is not required under RCW
34.05.328. SBCC is not a listed agency under RCW 34.05.-

328 (5)(a)(i).

June 13, 2014
C. Ray Allshouse
Council Chair

AMENDATORY SECTION (Amending WSR 13-04-063,
filed 2/1/13, effective 7/1/13)

WAC 51-54A-0202 General definitions.
SECTION 202 GENERAL DEFINITIONS

ADULT FAMILY HOME. A dwelling, licensed by Washington
state, in which a person or persons provide personal care, spe-
cial care, room and board to more than one but not more than
six adults who are not related by blood or marriage to the per-
son or persons providing the services.

ALERT SIGNAL. A distinctive signal indicating the need for
trained personnel and occupants to initiate a specific action,
such as shelter-in-place.

ALERT SYSTEM. Approved devices, equipment and systems
or combinations of systems used to transmit or broadcast an
alert signal.

CHILD CARE. For the purposes of these regulations, child
care is the care of children during any period of a 24-hour
day.

CHILD CARE, FAMILY HOME. A child care facility, licensed
by Washington state, located in the dwelling of the person or
persons under whose direct care and supervision the child is
placed, for the care of twelve or fewer children, including
children who reside at the home.

CLUSTER. Clusters are multiple portable school classrooms
separated by less than the requirements of the building code

for separate buildings.
COVERED BOAT MOORAGE. A pier or system of floating or

fixed access ways to which vessels on water may be secured
and any portion of which are covered by a roof.

ELECTRICAL CODE. The National Electrical Code, promul-
gated by the National Fire Protection Association, as adopted
by rule or local ordinance under the authority of chapter
19.28 RCW.

EMERGENCY DRILL. An exercise performed to train staff and
occupants and to evaluate their efficiency and effectiveness
in carrying out emergency procedures.

EXISTING. Buildings, facilities or conditions that are already
in existence, constructed or officially authorized prior to the
adoption of this code.
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GRAVITY-OPERATED DROP OUT VENTS. Automatic smoke
and heat vents containing heat-sensitive glazing designed to
shrink and drop out of the vent openings when exposed to
fire.

HOSPICE CARE CENTER. A building or portion thereof used
on a 24-hour basis for the provision of hospice services to ter-
minally ill inpatients.

MOTOR VEHICLE. Includes, but not limited to, a vehicle,
machine, tractor, trailer or semitrailer, or any combination
thereof, propelled or drawn by mechanical power and
designed for use upon the highways in the transportation of
passengers or property. It does not include a vehicle, locomo-
tive or car operated exclusively on a rail or rails, or a trolley
bus operated by electric power derived from a fixed overhead
wire, furnishing local passenger transportation similar to
street-railway service. The term "motor vehicle" also
includes freight containers or cargo tanks used, or intended
for use, in connection with motor vehicles.

NIGHTCLUB. An A-2 Occupancy use under the 2006 Interna-
tional Building Code in which the aggregate area of concen-
trated use of unfixed chairs and standing space that is specif-
ically designated and primarily used for dancing or viewing
performers exceeds three hundred fifty square feet, excluding
adjacent lobby areas. "Nightclub" does not include theaters
with fixed seating, banquet halls, or lodge halls.

OCCUPANCY CLASSIFICATION. For the purposes of this code,
certain occupancies are defined as follows:

Group I-2. This occupancy shall include buildings and
structures used for medical care on a 24-hour basis for more
than five persons who are incapable of self-preservation. This
group shall include, but not be limited to, the following:

Foster care facilities
Detoxification facilities
Hospice care centers
Hospitals

Nursing homes
Psychiatric hospitals

Five or fewer persons receiving care. A facility such as
the above with five or fewer persons receiving such care shall
be classified as Group R-3 or shall comply with the Interna-
tional Residential Code provided an automatic sprinkler sys-
tem is installed in accordance with Section 903.3.1.3 or with
Section P2904 of the International Residential Code.

Licensed care facility. A facility such as the above pro-
viding licensed care to clients in one of the categories listed
in Section 310.1 of the International Building Code licensed
by Washington state shall be classified as Group R-2.

Family home child care. Family home child care
licensed by Washington state for the care of twelve or fewer
children shall be classified as Group R-3 or shall comply with
the International Residential Code.

Adult care facility. A facility that provides accommoda-
tions for less than 24 hours for more than five unrelated
adults and provides supervision and personal care services
shall be classified as Group I-4.
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EXCEPTION: Where the occupants are capable of responding to an

emergency situation without physical assistance from
the staff, the facility shall be classified as Group R-3.

Child care facility. Child care facilities that provide
supervision and personal care on a less than 24-hour basis for
more than five children 2 1/2 years of age or less shall be
classified as Group I-4.

EXCEPTIONS: 1. A child day care facility that provides care for more

than five but no more than 100 children 2 1/2 years or
less of age, where the rooms in which the children are
cared for are located on a level of exit discharge serving
such rooms and each of these child care rooms has an
exit door directly to the exterior, shall be classified as
Group E.

2. Family child care homes licensed by Washington state
for the care of 12 or fewer children shall be classified as
Group R-3.

Residential Group R. Residential Group R includes,
among others, the use of a building or structure, or a portion
thereof, for sleeping purposes when not classified as an Insti-
tutional Group I or when not regulated by the International
Residential Code. This group shall include:

R-1 Residential occupancies containing sleeping units
where the occupants are primarily transient in nature, includ-
ing:

Boarding houses (transient) with more than 10 occupants

Congregate living facilities (transient) with more than 10
occupants

Hotels (transient)

Motels (transient)

R-2 Residential occupancies containing sleeping units or
more than two dwelling units where the occupants are pri-
marily permanent in nature, including:

Apartment houses

Assisted living facilities as licensed by Washington state
under chapter 388-78A WAC

Boarding houses (nontransient) with more than 16 occu-
pants

Congregate living facilities (nontransient) with more
than 16 occupants

Convents

Dormitories

Fraternities and sororities

Hotels (nontransient)

Live/work units

Monasteries

Motels (nontransient)

Residential treatment facilities as licensed by Washing-
ton state under chapter 246-337 WAC

Vacation timeshare properties

R-3 Residential occupancies where the occupants are
primarily permanent in nature and not classified as Group R-
1, R-2, or I, including:

Buildings that do not contain more than two dwelling
units.

Boarding houses (nontransient) with 16 or fewer occu-
pants.

Boarding houses (transient) with 10 or fewer occupants.

Care facilities that provide accommodations for five or
fewer persons receiving care.

WSR 14-16-030

Congregate living facilities (nontransient) with 16 or
fewer occupants.

Congregate living facilities (transient) with 10 or fewer
occupants.

Care facilities within a dwelling. Care facilities for five
or fewer persons receiving care that are within a single-fam-
ily dwelling are permitted to comply with the International
Residential Code provided an automatic sprinkler system is
installed in accordance with Section 903.3.1.3 or with Sec-
tion P2904 of the International Residential Code.

Adult family homes, family home child care. Adult
family homes and family home child care facilities that are
within a single-family home are permitted to comply with the
International Residential Code.

Foster family care homes. Foster family care homes
licensed by Washington state are permitted to comply with
the International Residential Code, as an accessory use to a
dwelling, for six or fewer children including those of the res-
ident family.

R-4 Classification is not adopted. Any reference in this
code to R-4 does not apply.

PORTABLE SCHOOL CLASSROOM. A prefabricated struc-
ture((5)) consisting of one or more rooms with direct exterior
egress from the classroom(s). The structure is transportable in
one or more sections, ((whichrequires-a-chassis-to-be-trans-
perted;)) and is designed to be used as an educational space
with or without a permanent foundation. The structure shall
be ((tratlerable-and)) capable of being demounted and relo-
cated to other locations as needs arise.

RECALL SIGNAL. An electrically or mechanically operated
signal used to recall occupants after an emergency drill or to
terminate a shelter-in-place event that shall be distinct from
any alarm or alert signal used to initiate an emergency plan,
or other signals.

SHELTER-IN-PLACE. An emergency response used to mini-
mize exposure of facility occupants to chemical or environ-
mental hazards by taking refuge in predetermined interior
rooms or areas where actions are taken to isolate the interior
environment from the exterior hazard.

AMENDATORY SECTION (Amending WSR 13-04-063,
filed 2/1/13, effective 7/1/13)

WAC 51-54A-0903 Automatic sprinkler systems.

903.2.1.6 Nightclub. An automatic sprinkler system shall be
provided throughout Group A-2 nightclubs as defined in this
code.

903.2.3 Group E. An automatic sprinkler system shall be
provided for Group E occupancies.

EXCEPTIONS: 1. Portable school classrooms with an occupant load of
50 or less calculated in accordance with Table 1004.1.2,
provided that the aggregate area of any cluster of porta-

ble classrooms does not exceed ((5;800)) 6,000 square
feet (((—L465+r12))) (557 mgl; and clusters of portable

school classrooms shall be separated as required by the
building code((=)); or

Proposed
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2. Portable school classrooms with an occupant load
from 51 through 98, calculated in accordance with Table
1004.1.2, and provided with two means of direct inde-
pendent exterior egress from each classroom in accor-
dance with Chapter 10, and one exit from each class
room shall be accessible, provided that the aggregate
area of any cluster of portable classrooms does not

exceed 6,000 square feet (557 m?): and clusters of porta-
ble school classrooms shall be separated as required by
the building code; or

3. Group E occupancies with an occupant load of 50 or
less, calculated in accordance with Table 1004.1.2.

903.2.8 Group R. An automatic sprinkler system installed in
accordance with Section 903.3 shall be provided throughout
all buildings with a Group R fire area.

EXCEPTION: Group R-1 if all of the following conditions apply:

1. The Group R fire area is no more than 500 square feet
and is used for recreational use only.

2. The Group R fire area is on only one story.

3. The Group R fire area does not include a basement.
4. The Group R fire area is no closer than 30 feet from
another structure.

5. Cooking is not allowed within the Group R fire area.

6. The Group R fire area has an occupant load of no
more than 8.

7. A hand-held (portable) fire extinguisher is in every
Group R fire area.

903.2.11.1.3 Basements. Where any portion of a basement is
located more than 75 feet (22,860 mm) from openings
required by Section 903.2.11.1, or where new walls, parti-
tions or other similar obstructions are installed that increase
the exit access travel distance to more than 75 feet, the base-
ment shall be equipped throughout with an approved auto-
matic sprinkler system.

WSR 14-16-031
PROPOSED RULES
BUILDING CODE COUNCIL
[Filed July 28, 2014, 5:00 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
06-029.

Title of Rule and Other Identifying Information: Amend-
ments to chapter 51-51 WAC: Section 302 of the 2012 Inter-
national Residential Code.

Hearing Location(s): Fire Department Training Center,
1618 South Rebecca Street, Spokane, WA, on September 12,
2014, at 10 a.m.; and at DES Presentation Room, 1500 Jeffer-
son S.E., Olympia, WA 98504, on October 10, 2014, at 10
a.m.

Date of Intended Adoption: November 14, 2014.

Submit Written Comments to: Ray Allshouse, P.O. Box
41449, Olympia, WA 98504-1449, e-mail sbcc@ga,wa,gov
[sbcc@ga.wa.gov], fax (360) 586-5366, by October 24,
2014.

Assistance for Persons with Disabilities: Contact Peggy
Bryden by September 2, 2014, (360) 407-9280.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule will
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modify chapter 51-51 WAC to resolve conflicts in the Resi-
dential Code regarding fire sprinkler requirements for town-
house construction. The current language is unclear and leads
to misinterpretation of the code requirements for the building
industry and code officials.

This matter is also the subject of an emergency rule cur-
rently in place under WSR 14-07-080.

Reasons Supporting Proposal: This modification main-
tains the original intent of the code to require additional pas-
sive fire separation where no sprinkler protection is present.

Statutory Authority for Adoption: RCW 19.27.074,
19.27.031.

Statute Being Implemented: Chapter 19.27 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State building code council
(SBCC), governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Joanne McCaughan, P.O. Box 41449,
Olympia, WA 98504-1449, (360) 407-9279; and Enforce-
ment: Local jurisdictions.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This code modification
is being made to resolve a flaw in the current code language,
due to several requests for interpretation of the existing code
language. It will provide clarity to builders and code officials
regarding the need for a two-hour wall in townhouse con-
struction. There is no fiscal impact incurred.

A cost-benefit analysis is not required under RCW
34.05.328. SBCC is not a listed agency under RCW 34.05.-
328 (5)(a)().

June 13, 2014
C. Ray Allshouse
Council Chair

AMENDATORY SECTION (Amending WSR 13-23-084,
filed 11/19/13, effective 4/1/14)

WAC 51-51-0302 Section R302—Fire-resistant con-
struction.

R302.1 Exterior walls. Construction, projections, openings
and penetrations of exterior walls of dwellings and accessory
buildings shall comply with Table R302.1(1); or dwellings
equipped throughout with an automatic sprinkler system
installed in accordance with Section P2904 shall comply with
Table R302.1(2).

EXCEPTIONS: 1. Walls, projections, openings or penetrations in walls
perpendicular to the line used to determine the fire sepa-
ration distance.

2. Walls of dwellings and accessory structures located on
the same lot.

3. Detached tool sheds and storage sheds, playhouses
and similar structures exempted from permits are not
required to provide protection based on location on the
lot. Projections beyond the exterior wall shall not extend
over the lot line.

4. Detached garages accessory to a dwelling located
within 2 feet (610 mm) of a lot line are permitted to have
roof eave projections not exceeding 4 inches (102 mm).
5. Foundation vents installed in compliance with this
code are permitted.
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TABLE R302.1(1)

WSR 14-16-031

EXTERIOR WALLS
Minimum Fire-Resistance Minimum Fire Separation
Exterior Wall Element Rating Distance
Walls Fire-resistance rated 1-hour tested in accordance <5 feet
with ASTM E 119 or UL 263
with exposure from both sides
Not fire-resistance rated 0 hours > 5 feet
Projections Fire-resistance rated 1 hour on the underside»® > 2 feet to <5 feet
Not fire-resistance rated 0 hours > 5 feet
Openings in walls Not allowed N/A <3 feet
25% maximum of wall area | 0 hours 3 feet
per story
Unlimited 0 hours 5 feet
Penetrations All Comply with Section R302.4 | <5 feet
None required 5 feet

For IS: 1 foot = 304.8 mm. N/A = Not Applicable

4 Roof eave fire-resistance rating shall be permitted to be reduced to 0 hours on the underside of the eave if fire blocking is provided from the wall top plate

to the underside of the roof sheathing.

b Roof eave fire-resistance rating shall be permitted to be reduced to 0 hours on the underside of the eave provided no gable vent openings are installed.

Table R302.1(2)
Exterior Walls—Dwellings with Fire Sprinklers
Minimum Fire-Resistance Minimum Fire Separation
Exterior Wall Element Rating Distance
Walls Fire-resistance rated 1-hour tested in accordance 0 feet
with ASTM E 119 or UL 263
with exposure from the outside
Not fire-resistance rated 0 hours 3 feet?
Projections Fire-resistance rated 1 hour on the underside®© 2 feet?
Not fire-resistance rated 0 hours 3 feet
Openings in walls Not allowed N/A <3 feet
Unlimited 0 hours 3 feet?
Penetrations All Comply with Section R302.4 | <3 feet
None required 3 feet?

For IS: 1 foot = 304.8 mm. N/A = Not Applicable

2 For residential subdivisions where all dwellings are equipped throughout with an automatic sprinkler system installed in accordance with P2904, the
fire separation distance for nonrated exterior walls and rated projections shall be permitted to be reduced to 0 feet, and unlimited unprotected openings
and penetrations shall be permitted, where the adjoining lot provides an open setback yard that is 6 feet or more in width on the opposite side of the

property line.

b Roof eave fire-resistance rating shall be permitted to be reduced to 0 hours on the underside of the eave if fire blocking is provided from the wall top

plate to the underside of the roof sheathing.

€ Roof eave fire-resistance rating shall be permitted to be reduced to 0 hours on the underside of the eave provided no gable vent openings are installed.

R302.2 Townhouses. Each townhouse shall be considered a
separate building and shall be separated by one of the follow-

ing methods:
1. A common 1-hour fire-resistance-rated wall assembly

ducts or vents. The wall shall be rated for fire exposure from
both sides and shall extend to and be tight against exterior

walls and the underside of the roof sheathing. Penetrations of
electrical outlet boxes shall be in accordance with Section

tested in accordance with ASTM E 119 or UL 263 and a fire

R302.4.

sprinkler system in accordance with Section P2904 in both
townhouses shall be provided. The cavity of the common

wall shall not contain plumbing or mechanical equipment,

2. A common 2-hour fire-resistance-rated wall assembly
tested in accordance with ASTM E 119 or UL 263 shall be
provided. The cavity of the common wall shall not contain

Proposed
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plumbing or mechanical equipment, ducts or vents. The wall
shall be rated for fire exposure from both sides and shall

extend to and be tight against exterior walls and the underside

of the roof sheathing. Penetrations of electrical outlet boxes
shall be in accordance with Section R302.4.

3. Two wall assemblies meeting the requirements of Sec-
tion R302.1 for exterior walls shall be provided.

R302.2.1 Continuity. The fire-resistance-rated wall or
assembly separating townhouses shall be continuous from the
foundation to the underside of the roof sheathing, deck or
slab. The fire-resistance rating shall extend the full length of
the wall or assembly, including wall extensions through and
separating attached enclosed accessory structures.

Where a story extends beyond the exterior wall of a story
below:

1. The fire-resistance-rated wall or assembly shall extend
to the outside edge of the upper story; or

2. The underside of the exposed floor-ceiling assembly
shall be protected as required for projections in Section R302.

R302.2.4 Structural independence. Each individual town-
house shall be structurally independent.

EXCEPTIONS: 1. Foundation supporting exterior walls or common
walls.

2. Structural roof and wall sheathing from each unit may
be fastened to the common wall framing.

3. Nonstructural wall and roof coverings.

4. Flashing at termination of roof covering over common
wall.

5. Townhouses separated by a common ((+-heurfire-
resistanee-rated)) wall as provided in Section R302.2,
Item 1 or 2.

6. Floor sheathing may fasten to the floor framing of
both units.

R302.3.1 Supporting construction. When floor assemblies
are required to be fire-resistance rated by Section R302.3, the
supporting construction of such assemblies shall have an
equal or greater fire-resistance rating.

EXCEPTION: The supporting construction is not required to be fire-

resistance rated where:

1. Automatic fire sprinklers are installed in accordance

with appendix R in both dwelling units;

or

2. All required smoke alarms in both dwelling units are
interconnected in such a manner that the actuation of one
alarm will activate all alarms in both dwelling units.

WSR 14-16-032
PROPOSED RULES
BUILDING CODE COUNCIL
[Filed July 28, 2014, 5:05 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
06-030.

Title of Rule and Other Identifying Information: Amend-
ments to chapter 51-54A WAC: Section 907 [of] the 2012
International Fire Code (IFC).

Proposed
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Hearing Location(s): Fire Department Training Center,
1618 South Rebecca Street, Spokane, WA, on September 12,
2014, at 10 a.m.; and at DES Presentation Room, 1500 Jeffer-
son S.E., Olympia, WA 98504, on October 10, 2014, at 10
a.m.

Date of Intended Adoption: November 14, 2014.

Submit Written Comments to: Ray Allshouse, P.O. Box
41449, Olympia, WA 98504-1449, e-mail sbcc@ga,wa,gov
[sbcc@ga.wa.gov], fax (360) 586-5366, by October 24,
2014.

Assistance for Persons with Disabilities: Contact Peggy
Bryden by September 2, 2014, (360) 407-9280.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This amendment
to the Fire Code will ease a significant financial burden for
small daycares and small or limited school remodel projects;
the current rule exempts Group E occupancies with an occu-
pant load of thirty or fewer from the requirements for manual
fire alarm systems. This rule will raise that number to an
occupant load of fifty or fewer; it will also specify than [that]
an emergency voice alarm system is not required in Group E
occupancies of one hundred or fewer occupants if the manual
fire alarm system initiates an approved signal.

This matter is also the subject of an emergency rule cur-
rently in place under WSR 14-08-090.

Reasons Supporting Proposal: The adoption of the 2012
Fire Code placed an undue financial hardship on school dis-
tricts and small Group E daycare centers due to fire alarm
requirements related to occupancy. The proposed amendment
provides an adequate level of safety as determined by the
national standards for the 2015 code; it has been recognized
that the 2012 Fire Code had the unintended consequence of
an increased scope; this was not justified and is being
addressed through the national code amendment process for
2015. Adoption of the current proposal in Washington state,
rather than delaying action until the adoption of the 2015 Fire
Code, will provide economic relief to school districts now.

Statutory Authority for Adoption: RCW 19.27.074,
19.27.031.

Statute Being Implemented: Chapter 19.27 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State building code council
(SBCC), governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Joanne McCaughan, P.O. Box 41449,
Olympia, WA 98504-1449, (360) 407-9279; and Enforce-
ment: Local jurisdictions.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This code modification
is being made to resolve an error in the current code language
that has been rectified in the 2015 edition of the IFC. It will
provide relief to school districts by eliminating the require-
ment for voice alarm systems in some Group E occupancies.
It has been determined that there is no fiscal impact incurred
on Washington small businesses.

A cost-benefit analysis is not required under RCW
34.05.328. SBCC is not a listed agency under RCW 34.05.-
328 (5)(a)(1).
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June 13, 2014
C. Ray Allshouse
Council Chair

AMENDATORY SECTION (Amending WSR 13-04-063,
filed 2/1/13, effective 7/1/13)

WAC 51-54A-0907 Fire alarm and detection sys-
tems.

907.2.3 Group E. A manual fire alarm system that initiates
the occupant notification signal utilizing an emergency voice/
alarm communication system meeting the requirements of
Section 907.5.2.2 and installed in accordance with Section
907.6 shall be installed in Group E occupancies. When auto-
matic sprinkler systems or smoke detectors are installed, such
systems or detectors shall be connected to the building fire
alarm system.
EXCEPTION:

1. A manual fire alarm system is not required in Group E
occupancies with an occupant load of 50 or less.
2. Emergency voice/alarm communication systems

meeting the requirements of Section 907.5.2.2 and
installed in accordance with Section 907.6 shall not be

required in Group E occupancies with occupant loads of
100 or less, provided that activation of the manual fire
alarm system initiates an approved occupant notification
signal in accordance with Section 907.5.

3. Manual fire alarm boxes are not required in Group E
occupancies where all of the following apply:

3.1 Interior corridors are protected by smoke detectors.
3.2 Auditoriums, cafeterias, gymnasiums and similar
areas are protected by heat detectors or other approved
detection devices.

3.3 Shops and laboratories involving dusts or vapors are
protected by heat detectors or other approved detection
devices.

4. Manual fire alarm boxes shall not be required in
Group E occupancies where the building is equipped
throughout with an approved automatic sprinkler system
installed in accordance with Section 903.3.1.1, the emer-
gency voice/alarm communication system will activate
on sprinkler water flow and manual activation.

907.2.9.1.1 Group R-2 boarding homes. A manual fire
alarm system shall be installed in Group R-2 occupancies
where the building contains a boarding home licensed by the
state of Washington.

EXCEPTION:

In boarding homes licensed by the state of Washington,
manual fire alarm boxes in resident sleeping areas shall
not be required at exits if located at all constantly
attended staff locations, provided such staff locations are
visible, continuously accessible, located on each floor,
and positioned so no portion of the story exceeds a hori-
zontal travel distance of 200 feet to a manual fire alarm
box.

WSR 14-16-033
PROPOSED RULES
BUILDING CODE COUNCIL
[Filed July 28, 2014, 5:12 p.m.]

Original Notice.
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Preproposal statement of inquiry was filed as WSR 14-
06-028.

Title of Rule and Other Identifying Information: Amend-
ments to chapter 51-50 WAC: Section 2900 of the 2012 Inter-
national Building Code.

Hearing Location(s): Fire Department Training Center,
1618 South Rebecca Street, Spokane, WA, on September 12,
2014, at 10 a.m.; and at DES Presentation Room, 1500 Jeffer-
son S.E., Olympia, WA 98504, on October 10, 2014, at 10
a.m.

Date of Intended Adoption: November 14, 2014.

Submit Written Comments to: Ray Allshouse, P.O. Box
41449, Olympia, WA 98504-1449, e-mail sbcc@ga,wa,gov
[sbcc@ga.wa.gov], fax (360) 586-5366, by October 24,
2014.

Assistance for Persons with Disabilities: Contact Peggy
Bryden by September 2, 2014, (360) 407-9280.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: An earlier modifi-
cation of this WAC section created an unintended financial
impact on Washington school districts, and required them to
install additional plumbing fixtures with no benefit to build-
ing occupants. This rule will reduce the number of fixtures
needed in Group E occupancy buildings, and will thus elimi-
nate the financial burden on school districts.

This matter is also the subject of an emergency rule cur-
rently in place under WSR 14-11-060.

Reasons Supporting Proposal: In late 2013, the building
code council developed a special technical advisory group
(TAG) to address building code issues related to schools. The
council learned that there had been an oversight in the adop-
tion of the 2012 codes that required additional plumbing fix-
tures to be installed in Group E occupancies. This issue
resulted in an excessive number of fixtures being required by
the local building officials, and had a negative economic
impact on the districts. The TAG recommended, and the
council concurred, the adoption of an emergency rule to be
followed by permanent rule making on the issue, reducing the
number of fixtures required in Group E occupancies.

Statutory Authority for Adoption: RCW 19.27.074,
19.27.031.

Statute Being Implemented: Chapter 19.27 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State building code council
(SBCC), governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Joanne McCaughan, P.O. Box 41449,
Olympia, WA 98504-1449, (360) 407-9279; and Enforce-
ment: Local jurisdictions.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This code modification
is being made to resolve an error in the current code lan-
guage. It will provide relief to builders and school districts by
eliminating the requirement for an excessive number of
plumbing fixtures in Group E occupancies. It has been deter-
mined that there is no fiscal impact incurred on small busi-
nesses.
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A cost-benefit analysis is not required under RCW
34.05.328. SBCC is not a listed agency under RCW 34.05.-

328 (5)(a)(i).

June 13, 2014
C. Ray Allshouse
Council Chair

AMENDATORY SECTION (Amending WSR 13-04-067,
filed 2/1/13, effective 7/1/13)

WAC 51-50-2900 Chapter 29—Plumbing systems.
SECTION 2901—GENERAL.

2901.1 Scope. The provisions of this chapter and the state
plumbing code shall govern the erection, installation, alter-
ation, repairs, relocation, replacement, addition to, use or
maintenance of plumbing equipment and systems. Toilet and
bathing rooms shall be constructed in accordance with Sec-
tion 1210. Plumbing systems and equipment shall be con-
structed, installed and maintained in accordance with the
state plumbing code.

2901.2 Health codes. In food preparation, serving and
related storage areas, additional fixture requirements may be
dictated by health codes.

SECTION 2902—MINIMUM PLUMBING FACILITIES.

2902.1 Minimum number of fixtures. Plumbing fixtures
shall be provided for the type of occupancy and in the mini-
mum number shown in Table 2902.1. Types of occupancies
not shown in Table 2902.1 shall be determined individually
by the building official based on the occupancy which most
nearly resembles the proposed occupancy. The number of
occupants shall be determined by this code. Occupancy clas-
sification shall be determined in accordance with Chapter 3.
Plumbing fixtures need not be provided for unoccupied
buildings or facilities.

2902.1.1 Fixture calculations. To determine the occupant
load of each sex, the total occupant load shall be divided in
half. To determine the required number of fixtures, the fix-
ture ratio or ratios for each fixture type shall be applied to the
occupant load of each sex in accordance with Table 2902.1.
Fractional numbers resulting from applying the fixture ratios
of Table 2902.1 shall be rounded up to the next whole num-
ber. For calculations involving multiple occupancies, such
fractional numbers for each occupancy shall first be summed
and then rounded up to the next whole number.

EXCEPTION: The total occupant load shall not be required to be

divided in half where approved statistical data indicate a
distribution of the sexes of other than 50 percent of each
sex.

2902.1.1.1 Private offices. Fixtures only accessible to pri-
vate offices shall not be counted to determine compliance
with this section.

2902.1.1.2 Urinals. Where urinals are provided, one water
closet less than the number specified may be provided for
each urinal installed, except the number of water closets in
such cases shall not be reduced to less than one quarter (25%)
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of the minimum specified. For men's facilities serving 26 or
more persons, not less than one urinal shall be provided.

2902.1.2 Family or assisted-use toilet and bath fixtures.
Fixtures located within family or assisted-use toilet and bath-
ing rooms required by Section 1109.2.1 are permitted to be
included in the number of required fixtures for either the male
or female occupants in assembly and mercantile occupancies.

2902.2 Separate facilities. Where plumbing fixtures are
required, separate facilities shall be provided for each sex.

EXCEPTIONS: 1. Separate facilities shall not be required for dwelling

units and sleeping units.

2. Separate facilities shall not be required in structures or
tenant spaces with a total occupant load, including both
employees and customers, of 15 or less.

3. Separate facilities shall not be required in mercantile
occupancies in which the maximum occupant load is
100 or less.

2902.2.1 Family or assisted-use toilet facilities serving as
separate facilities. Where a building or tenant space requires
a separate toilet facility for each sex and each toilet facility is
required to have only one water closet, two family/assisted-
use toilet facilities shall be permitted to serve as the required
separate facilities. Family or assisted-use toilet facilities shall
not be required to be identified for exclusive use by either sex
as required by Section 2902.4.

2902.3 Employee and public toilet facilities. Customers,
patrons and visitors shall be provided with public toilet facil-
ities in structures and tenant spaces intended for public utili-
zation. The number of plumbing fixtures located within the
required toilet facilities shall be provided in accordance with
Section 2902.1 for all users. Employees shall be provided
with toilet facilities in all occupancies. Employee toilet facil-
ities shall either be separate or combined employee and pub-
lic toilet facilities.

EXCEPTION: Public toilet facilities shall not be required in open or

enclosed parking garages. Toilet facilities shall not be
required in parking garages where there are no parking
attendants.

2902.3.1 Access. The route to the public toilet facilities
required by Section 2902.3 shall not pass through kitchens,
food preparation areas, unpackaged food storage areas, stor-
age rooms or closets. Access to the required facilities shall be
from within the building or from the exterior of the building.
Access to toilets serving multiple tenants shall be through a
common use area and not through an area controlled by a
tenant. All routes shall comply with the accessibility require-
ments of this code. The public shall have access to the
required toilet facilities at all times that the building is occu-
pied. For other requirements for plumbing facilities, see
Chapter 11.

2902.3.1.1 Food preparation areas. Toilet rooms shall not
open directly into a room used for the preparation of food for
service to the public or residents of Group R-2 boarding
homes and residential treatment facilities licensed by Wash-
ington state.

2902.3.2 Location of toilet facilities in occupancies other
than malls. In occupancies other than covered and open mall
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buildings, the required public and employee toilet facilities
shall be located in each building not more than one story
above or below the space required to be provided with toilet
facilities, or conveniently in a building adjacent thereto on
the same property, and the path of travel to such facilities
shall not exceed a distance of 500 feet (152 m).

EXCEPTION: The location and maximum travel distances to required

employee facilities in factory and industrial occupancies
are permitted to exceed that required by this section, pro-
vided that the location and maximum travel distance are
approved.

2902.3.3 Location of toilet facilities in malls. In covered
and open mall buildings, the required public and employee
toilet facilities shall be located not more than one story above
or below the space required to be provided with toilet facili-
ties, and the path of travel to such facilities shall not exceed a
distance of 300 feet (91,440 mm). In mall buildings, the
required facilities shall be based on total square footage (m?)
within a covered mall building or within the perimeter line of
an open mall building, and facilities shall be installed in each
individual store or in a central toilet area located in accor-
dance with this section. The maximum travel distance to cen-
tral toilet facilities in mall buildings shall be measured from
the main entrance of any store or tenant space. In mall build-
ings, where employees' toilet facilities are not provided in the
individual store, the maximum travel distance shall be mea-
sured from the employees' work area of the store or tenant
space.

2902.3.4 Pay facilities. Where pay facilities are installed,
such facilities shall be in excess of the required minimum
facilities. Required facilities shall be free of charge.

2902.3.5 Door locking. Where a toilet room is provided for
the use of multiple occupants, the egress door for the room
shall not be lockable from the inside of the room. This section
does not apply to family or assisted-use toilet rooms.

2902.4 Signage. Required public facilities shall be desig-
nated by a legible sign for each sex. Signs shall be readily vis-
ible and located near the entrance to each toilet facility. Signs
for accessible toilet facilities shall comply with Section 1110.

2902.4.1 Directional signage. Directional signage indicating
the route to the public facilities shall be posted in accordance
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with Section 3107. Such signage shall be located in a corri-
dor or aisle, at the entrance to the facilities for customers and
visitors.

2902.5 Drinking fountain location. Drinking fountains shall
not be required to be located in individual tenant spaces pro-
vided that public drinking fountains are located within a
travel distance of 500 feet of the most remote location in the
tenant space and not more than one story above or below the
tenant space. Where the tenant space is in a covered or open
mall, such distance shall not exceed 300 feet. Drinking foun-
tains shall be located on an accessible route. Drinking foun-
tains shall not be located in toilet rooms.

2902.5.1 Drinking fountain number. Occupant loads over
30 shall have one drinking fountain for the first 150 occu-
pants, then one per each additional 500 occupants.

EXCEPTIONS: 1. Sporting facilities with concessions serving drinks

shall have one drinking fountain for each 1000 occu-
pants.

2. A drinking fountain need not be provided in a drink-
ing or dining establishment.

2902.5.2 Multistory buildings. Drinking fountains shall be
provided on each floor having more than 30 occupants in
schools, dormitories, auditoriums, theaters, offices and pub-
lic buildings.

2902.5.3 Penal institutions. Penal institutions shall have one
drinking fountain on each cell block floor and one on each
exercise floor.

2902.6 Dwelling units. Dwelling units shall be provided with
a kitchen sink.

2902.7 Water closet space requirements. The water closet
stool in all occupancies shall be located in a clear space not
less than 30 inches (762 mm) in width, with a clear space in
front of the stool of not less than 24 inches (610 mm).

2902.8 Water. Each required sink, lavatory, bathtub and
shower stall shall be equipped with hot and cold running
water necessary for its normal operation.

SECTION 2903—RESERVED.
SECTION 2904—RESERVED.

Table 2902.1
Minimum Number of Required Plumbing Fixtures®
(See Sections 2902.2 and 2902.3)

Water Closets Lavatories

Bathtubs

No. Classification Occupancy Description

Male Female Male

Female /Showers

Theaters and other
buildings for the
performing arts and
motion pictures

1 Assembly A-14

1 per 125

1 per 65 1 per 200 —

A-2d Nightclubs, bars,
taverns, dance halls
and buildings for
similar purposes

1 per 40

1 per 40 1 per 75 —

Restaurants, ban-
quet halls and food
courts

1 per 75

1 per 75 1 per 200 —
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Water Closets Lavatories Bathtubs
No. Classification Occupancy Description Male Female Male Female /Showers
A-3d Auditoriums with- 1 per 125 1 per 65 1 per 200 —
out permanent seat-
ing, art galleries,
exhibition halls,
museums, lecture
halls, libraries,
arcades and gymna-
siums
Passenger terminals | 1 per 500 1 per 500 1 per 750 —
and transportation
facilities
Places of worship 1 per 150 1 per 75 1 per 200 —
and other religious
services
A-4 Coliseums, arenas, | 1 per 75 for 1 per 40 for 1 per 200 1 per 150 —
skating rinks, pools, | first1,500and | first 1,520
and tennis courts for | 1 per 120 for | and 1 per 60
indoor sporting remainder for remainder
events and activities | exceeding exceeding
1,500 1,520
A-5 Stadiums amuse- 1 per 75 for 1 per 40 for 1 per 200 1 per 150 —
ment parks, bleach- | first 1,500and | first 1,520
ers and grandstands | 1 per 120 for | and 1 per 60
for outdoor sporting | remainder for remainder
events and activities | exceeding exceeding
1,500 1,520
2 Business B Buildings for the 1 per 25 for first 50 and 1 per | 1 per40 for first 80 and 1 per | —
transaction of busi- | 50 for the remainder exceeding | 80 for remainder exceeding
ness, professional 50 80
services, other ser-
vices involving
merchandise, office
buildings, banks,
light industrial and
similar uses
3 Educational E Educational facili- 1 per ((50)) 35 | 1 per ((39)) 1 per 1 per ((60)) 50 | —
ties 25 ((09)) 85
4 Factory and indus- | F-1 and F-2 Structures in which | 1 per 100 1 per 100 Check State
trial occupants are (UPC)
engaged in work
fabricating, assem-
bly or processing of
products or materi-
als
5 Institutional I-1 Residential care 1 per 10 1 per 10 1 per 8
1-2 Hospitals, ambula- | 1 per room® 1 per room*® 1 per 15
tory nursing home
care recipient”
Employees, other 1 per 25 1 per 35 —
than residential
care®
Visitors other than 1 per 75 1 per 100 —
residential care
1-3 Prisons? 1 per cell 1 per cell 1 per 15
Reformatories, 1 per 15 1 per 15 1 per 15
detention centers
and correctional
centers®
Employees® 1 per 25 1 per 35 —
Proposed [32]
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Water Closets Lavatories

Bathtubs

No. Classification Occupancy Description

Male Female Male

Female /Showers

1-4 Adult day care and
child day care

1 per 15

1 per 15 1

6 Mercantile M Retail stores, ser-
vice stations, shops,
salesrooms, markets
and shopping cen-

ters

1 per 500

1 per 750 —

7 Residential R-1 Hotels, motels,
boarding houses

(transient)

1 per sleeping unit

1 per sleeping unit 1 per sleeping

unit

R-2 Dormitories, frater-
nities, sororities and
boarding houses
(not transient)

1 per 10

1 per 10 1 per 8

Apartment house

1 per dwelling unit

1 per dwelling unit 1 per dwelling

unit

R-3 One- and two-fam-
ily dwellings

1 per dwelling unit

1 per 10 1 per dwelling

unit

Congregate living
facilities with 16 or
fewer persons

1 per 10

1 per 10 1 per 8

R-4 Congregate living
facilities with 16 or
fewer persons

1 per 10

1 per 10 1 per 8

8 Storage S-1 Structures for the
S-2 storage of goods,
warehouses, store-
houses and freight
depots, low and
moderate hazard

1 per 100

Check State
(UPC)

1 per 100

a. The fixtures shown are based on one fixture being the minimum required for the number of persons indicated or any fraction of the number of persons indi-
cated. The number of occupants shall be determined by this code, except with respect to Group E occupancies the provisions of note "e" shall apply.

b. Toilet facilities for employees shall be separate from facilities for inmates or care recipients.

c. A single-occupant toilet room with one water closet and one lavatory serving not more than two adjacent patient sleeping units shall be permitted where such
room is provided with direct access from each patient sleeping unit and with provisions for privacy.

d. The occupant load for seasonal outdoor seating and entertainment areas shall be included when determining the minimum number of facilities required.

e. For Group E occupancies: The number of occupants shall be determined by using a calculation of 100 square feet gross building area per student for the min-

imum number of plumbing fixtures.

WSR 14-16-036
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed July 28, 2014, 9:28 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
05-087.

Title of Rule and Other Identifying Information: Chapter
16-301 WAC, General seed regulations and chapter 16-302
WAC, General seed certification standards.

Hearing Location(s): Washington state department of
agriculture (WSDA) Building, 21 North First Avenue, Room
238, Yakima, WA 98902, on September 11, 2014, at 11:00
a.m.

Date of Intended Adoption: September 25, 2014.

Submit Written Comments to: Theresa Norman, P.O.
Box 42560, Olympia, WA 98504, e-mail WSDARules

Comments@agr.wa.gov, fax (360) 902-2043, by 5:00 p.m.,
September 11, 2014.

Assistance for Persons with Disabilities: Contact the
agency receptionist by calling TTY 1-800-833-6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposal will
establish certification standards for new seed crops being cer-
tified in Washington, align other standards with nationally
established certification standards, bring labeling and certifi-
cation standards up-to-date and take care of multiple house-
keeping items.

Reasons Supporting Proposal: This proposal is sup-
ported by members of the seed industry that are growing new
seed crops in Washington as it will establish standards to
facilitate certification and seed sales. This proposal also
addresses many suggestions from a recent audit by the Asso-
ciation of Official Seed Certification Agencies to better align
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with national standards. Finally, this proposal addresses
many outstanding housekeeping items.

Statutory Authority for Adoption: Chapters 15.49 and
34.05 RCW.

Statute Being Implemented: Chapter 15.49 RCW, Seeds.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSDA, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Victor Shaul, Yakima,
(509) 249-6950.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement was not prepared as this proposal
does not impose any new fees or impose any new regulatory
compliance measures upon industry.

A cost-benefit analysis is not required under RCW
34.05.328. WSDA is not a listed agency in RCW 34.05.328
($)(@().

July 27,2014
Brad J. Avy
Assistant Director

AMENDATORY SECTION (Amending WSR 06-17-041,
filed 8/8/06, effective 9/8/06)

WAC 16-301-005 General seed standards—Defini-
tions. Definitions for terms used in this chapter and in chap-
ters 16-302 and 16-303 WAC may be found in chapter 15.49
RCW, seed. For the purposes of these chapters, the following
definitions shall apply unless otherwise provided for in law
or rule:

"Agricultural seed" as defined in RCW 15.49.011(2)
includes grass, forage, cereal, oil, fiber, and other kinds of
crop seeds commonly recognized within this state as agricul-
tural seeds, lawn seeds, and combination of such seeds, and
may include common and restricted noxious weed seeds but
not prohibited noxious weed seeds.

"AOSA" means the Association of Official Seed Ana-
lysts.

"AOSCA" means the Association of Official Seed Cer-
tifying Agencies.

"Approved trial grounds' means a specific parcel of
land approved by the director for experimental or limited pro-
duction or increase of bean seed.

"Arbitration committee" means the committee estab-
lished by the director under RCW 15.49.101 to hear and
make determinations in mandatory, nonbinding, arbitration
cases.

"Bean" means common beans and adzuki beans.

"Blend" as defined in RCW 15.49.011(3) means seed
consisting of more than one variety of a species, each in
excess of five percent by weight of the whole.

"Blending" as related to this chapter shall be the process
of commingling two or more lots of seed to form one lot of
uniform quality.

"Buyer'" means a person who purchases seeds.

"Certifving agency" as defined in RCW 15.49.011(6)
means:
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(a) An agency authorized under the laws of any state, ter-
ritory, or possession to certify seed officially and which has
standards and procedures approved by the United States sec-
retary of agriculture to assure the genetic purity and identity
of the seed certified; or

(b) An agency of a foreign country determined by the
United States Secretary of Agriculture to adhere to proce-
dures and standards for seed certification comparable to those
adhered to generally by seed-certifying agencies under (a) of

this subsection.

"Chairperson" means the person selected by the arbi-
tration committee from among their numbers to preside.
(("‘ ‘E]‘ﬂ'fj‘iﬂg ﬂgEHE'y" as defiﬁed iﬁ IE( Sxi 5.41).‘)| I (5)

means:

this-subseetion:))

"Common bean'" means Phaseolus vulgaris L.

"Complete record' means information which relates to
the origin, treatment, germination and purity (including vari-
ety) of each lot of seed. Records include seed samples and
records of declaration, labels, purchases, sales, cleaning,
bulking, treatment, handling, storage, analyses, tests and
examinations.

"Dealer" as defined in RCW 15.49.011((3)) (9) means
any person who distributes seeds.

"Department" as defined in RCW 15.49.011((€8))) (10)
means the Washington state department of agriculture or its
duly authorized representative.

"Director" as defined in RCW 15.49.011((¢%)) (11)
means the director of the department of agriculture.

"Field standards" means the tolerances permitted as
determined by established field inspection procedures.

"Fiscal year" means the twelve-month period July 1
through June 30.

"Flower seeds" as defined in RCW 15.49.011((d))
(13) include seeds of herbaceous plants grown for their
blooms, ornamental foliage, or other ornamental parts, and
commonly known and sold as flower seeds in this state.

"Germination" as defined in RCW 15.49.011((83}))
(15) means the emergence and development from the seed
embryo of those essential structures which, for the kind of
seed in question, are indicative of the ability to produce a nor-
mal plant under favorable conditions.

"Interagency certification" means the participation of
two or more official certifying agencies in performing the
services required to certify the same lot or lots of seed.

"Isolation standards' means the distance in feet from
any contaminating source (i.e., distance from other fields of
same species).

"Label" as defined in RCW 15.49.011((:8))) (21)
includes a tag or other device attached to or written, stamped,
or printed on any container or accompanying any lot of bulk
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seeds purporting to set forth the information required on the
seed label by chapter 15.49 RCW, and may include other
information including the requirement for arbitration.

"Land standards" means the number of years that must
elapse between the destruction of a stand of a kind, and estab-
lishment of a stand of a specified class of a variety of the
same kind (i.e., number of years out of production of same
crop kind).

"Mixture, mixed or mix" as defined in RCW 15.49.-
011((22))) (24) means seed consisting of more than one spe-
cies, each in excess of five percent by weight of the whole.

"Nursery" means an area of two acres or less in which
grass for seed production is seeded in rows with twenty-four
inch minimum spacing to facilitate roguing.

"O.E.C.D." means the Organization for Economic
Cooperation and Development certification scheme.

"Off-type" means a plant or seed which deviates in one
or more characteristics from that which has been described as
being usual for the strain or variety.

"Official certificate" means a document issued by an
official testing agency including but not limited to seed certi-
fication tags, bulk seed certification certificates, phyto-sani-
tary certificates, laboratory sanitary certificates, and other let-
ters, tags, stamps, or similar documents certifying seed qual-
ity or condition.

"Official sample" as defined in RCW 15.49.011((€23)))
(25) means any sample taken and designated as official by the
department.

"Official seed laboratory' means a seed testing labora-
tory approved by the director, such as, but not limited to,
Washington State Seed Laboratory, 21 N 1st Avenue,
Yakima, Washington; and Oregon State Seed Laboratory,
Oregon State University, Corvallis, Oregon. ((Fhis-definition

is-to-inelude-any laberatory-that-has-an-aecereditationproeess
inplaee:))

"Origin" means the county within the state of Washing-
ton, or the state, territory, or country where a specific seed lot
was grown.

"Person" as defined in RCW 15.49.011((€26))) (27)
means an individual, partnership, corporation, company,
association, receiver, trustee or agent.

"Proprietary variety" means that crop variety for
which a person has exclusive production and/or marketing
rights.

"Representative sample" means a sample drawn in
accordance with sampling procedures adopted in WAC 16-
301-095.

"Seeds" as defined in RCW 15.49.011((33))) (35)
means agricultural or vegetable seeds, or other seeds as deter-
mined by rules adopted by the department.

"Seed labeling permit" means a permit issued by the
department pursuant to RCW 15.49.400 to a person labeling
seed for distribution in this state.

"Seed program advisory committee'" means a com-
mittee of representatives from the small grains, pea, lentil,
bean, vegetable, small seeded legumes, and grass seed indus-
tries selected by the program manager in consultation with
the industry.

"Seed standards" means the tolerances permitted as
determined by established seed inspection procedures.
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"Serology" means precipitation, agglutination, immu-
nodiffusion, or labeled antibody test methods (such as
ELISA) that use the specificity of antigen-antibody reactions
to detect and identify antigenic substances and the organisms
such as viruses and bacteria that carry viruses.

"Stock seed" means breeders, prebasic, or like initial
generation of seed.

"Sudangrass" means Sorghum bicolor x drummondii.

"University" means the Washington State University.

"USDA" means the United States Department of Agri-
culture.

"Vegetable seeds" as defined in RCW 15.49.-
011((638))) (40) include the seeds of all crops that are grown
in gardens and on truck farms and are generally known and
sold under the name of vegetable or herb seeds in this state.

"WSCIA" means the Washington State Crop Improve-
ment Association.

AMENDATORY SECTION (Amending WSR 03-18-072,
filed 8/29/03, effective 9/29/03)

WAC 16-301-010 ((What)) Publications ((axe))
adopted in chapters 16-301, 16-302, and 16-303 WAC

((and-where-ean—they-be-ebtained?)). (1) The department
adopts the 2013 AOSCA rules and procedures for certifica-

tlon ((adep%ed—ﬂa—fhe—yeaf—z%S—A—eemf—lﬁay%e—eb%amed—by

B 5 B

}dahe—8%64%-é%86))
(2) The department adopts the 2013 AOSA rules for test-
ing seed ((adep%ed—na—fhe—ye&r—ZOO%—A—eepy—mayb&ebﬁmed

0705)).

(3) The department adopts the Federal Seed Act and
Code of Federal Regulations (C.F.R.) Part 201 as revised Jan-
uary ((53998—A—~cepymaybe-obtained-by-writingte-the
USDASAMS - Washingten; D-€-20250)) 6, 2014.

Copies of these documents can be obtained by contacting
the department's seed program by calling 509-249-6950.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-011 ((What-are-the)) Functions of the
seed program advisory committee((2)). The seed program
advisory committee shall meet at least annually and make
recommendations to the department regarding the objectives
of the seed program. The review should include a review of
the regulatory activities and program expenditures.

AMENDATORY SECTION (Amending WSR 11-19-014,
filed 9/8/11, effective 10/9/11)

WAC 16-301-015 Seed labeling requirements for
agricultural, vegetable, and flower seeds. (1) Each con-
tainer of agricultural, vegetable or flower seeds, that is sold,
offered or exposed for sale, or transported within this state for
sowing purposes, must bear or have attached to the container
a plainly written or printed label or tag in the English lan-
guage; and
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(a) The label provides information required in WAC 16-
301-060 through 16-301-085 on treated seeds in addition to
the information required in subsection (2) of this section; and

(b) The label is placed in a conspicuous manner on the
seed container; and

(¢) The printed label or tag is not modified or denied in
the labeling or on any label attached to the seed container.

(2) Each container of agricultural, vegetable, or flower
seeds((thatis)) sold, offered or exposed for sale, or trans-
ported within this state for sowing purposes must bear
"Requirement for arbitration - The Washington State Seed
Act, chapter 15.49 RCW, requires mandatory arbitration of
disputes involving allegedly defective seed. See chapter 16-
301 WAC or contact the Washington State Department of
Agriculture, Seed Program, 509-249-6950," on:

(a) The analysis tag; or

(b) A separate tag or label attached securely to each con-
tainer; or

(c) Printed in a conspicuous manner on the side of each
container; or

(d) Alternate wording may be approved in writing by the
department to meet the needs of the industry.

(3) Except for grass seed mixtures, and hybrids that con-
tain less than ninety-five percent hybrid seed, the label for
agricultural seeds must contain the following information:

(a) The name of the kind and variety of each agricultural
seed present in excess of five percent of the whole and the
percentage by weight of each or if the variety is not listed
with the certifying agency, the name of the kind and the
words, "variety not stated." Hybrids must be labeled as
hybrids; and

(b) The lot number or other lot identification; and

(c) The origin state or foreign country, if known. If the
origin is not known, that fact shall be stated on the label; and

(d) The percentage, by weight, of all weed seeds present.
The maximum weed seed content may not exceed two per-
cent by weight; and

(e) The name and rate of occurrence in seeds per pound
of each kind of restricted noxious weed seed present; and

(f) The percentage by weight of agricultural seeds, which
may be designated as "crop seeds," other than those required
to be named on the label; and

(g) The percentage by weight of inert matter; and

(h) The percentage of seed germination, exclusive of
hard seed, and the percentage of hard seed, if present, or
"total germination and hard seed" as a single percentage; and

(1) The calendar month and year the seed germination
test was completed to determine such percentages; and

(j) The name and address of the person who labels, sells,
offers, or exposes for sale seed within this state.

(4) For seed that is coated the label must also contain the
following:

(a) The percentage of pure seed with coating material
removed;

(b) The percentage of coating material shown as a sepa-
rate item in close association with the percentage of inert
material;

(c) The percentage of germination as determined on four
hundred coated seed pellets, with or without seeds.
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AMENDATORY SECTION (Amending WSR 02-12-060,
filed 5/30/02, effective 6/30/02)

WAC 16-301-025 Special requirements for labeling
of vegetable and flower seed as prepared for use in the
home. In addition to the information required on the label in
WAC 16-301-015, the following requirements also apply to
vegetable and flower seed as prepared for use in home:

(1) Vegetable seeds in packets or preplanted devices -
Labeling for vegetable seeds in packets as prepared for use in
home gardens or household plantings or vegetable seeds in
preplanted containers, mats, tapes, or other planting devices
must include the following information:

(a) The year in which the seed was packed for sale as
"packed for planting in ..." or the percentage germination and
the calendar month and the year the test was completed to
determine that percentage;

(b) Label for seeds which germinate less than the stan-
dard established in WAC 16-301-090 must include the fol-
lowing:

(1) Percentage of germination, exclusive of hard seed;

(i1) Percentage of hard seed, if present;

(iii) The words "below standard" in not less than eight-
point type;

(c) For seeds placed in a germination medium, mat, tape,
or other device in such a way as to make it difficult to deter-
mine the quality of seed without removing the seed from the
medium, mat, tape or device, a statement to indicate the min-
imum number of seeds in the container.

(2) Vegetable seeds in containers - The labeling require-
ments for vegetable seeds in containers, other than packets
prepared for use in home gardens or household plantings and
other than preplanted containers, mats, tapes, or other plant-
ing devices, ((18)) are considered met if the seed is weighed
from a properly labeled container of more than one pound in
the presence of the purchaser.

(3) Flower seeds in packets or preplanted devices -
Labeling for flower seeds in packets prepared for use in home
gardens or household plantings or flower seeds in preplanted
containers, mats, tapes, or other planting devices must
include the following information:

(a) For all kinds of flower seeds:

(i) The name of the kind and variety or a statement of the
kind and performance characteristics as prescribed in chapter
15.49 RCW and rules adopted thereunder;

(i1) The calendar month and year the seed was tested or
the year for which the seed was packaged;

(b) Labels for seeds of those kinds for which standard
testing procedures are prescribed and which germinate less
than the germination standard established under the provi-
sions of chapter 15.49 RCW must include the following:

(i) The percentage of germination exclusive of hard
seeds;

(i1) The words "below standard" in not less than eight-
point type.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-030 Exemptions for small grain, chick-
pea, field pea, lentil and/or soybean seed. (1) Small grain,
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chickpea, field pea, lentil, and/or soybean seed distributed in
packaged form to a wholesaler or a commercial grower for
the grower's own use and accompanied by an invoice or other
document containing the labeling information required in this
chapter may attach labels containing information required in
treated seed label requirements listed in WAC 16-301-060
through 16-301-085; and the net weight of the seed if the pur-
chaser has knowledge of, and consents to, the invoice label-
ing. Small grain seed labels must also contain information in
WAC 16-301-020 (1)(a).

(2) With the exception of PVP Title V varieties that are
required to be sold as a class of certified seed, when small
grain, chickpea, field pea, lentil, and/or soybean seed is
needed for immediate planting, a purchaser may waive the
seed analysis information requirement for the purchase by
completion of the following waiver:

CUSTOMER WAIVER AFFIDAVIT
THIS WAIVER MUST NOT BE USED FOR PVP TITLE V VARIETIES

(Seed Dealer's Name and Address)

I... , because of an emergency need for ...... seed, am
waiving my rights as provided in RCW 15.49.021 to
receive the germination and purity information required in
chapter 16-301 WAC on lot(s) ...... purchased on
vided, That within thirty days, ...... the supplier provides the
above information to me in writing.

(Customer's Signature)

AMENDATORY SECTION (Amending WSR 09-16-006,
filed 7/22/09, effective 8/22/09)

WAC 16-301-045 Prohibited noxious weed seeds.
Prohibited noxious weed seeds are the seeds of weeds which
when established are highly destructive, competitive and/or
difficult to control by cultural or chemical practices. Seed is
deemed mislabeled if the seed consists of or contains any of
the prohibited noxious weed seeds listed below. For the pur-
pose of seed certification, see WAC 16-302-100 for the list of
prohibited noxious weeds.

ENGLISH OR BOTANICAL OR
COMMON NAME SCIENTIFIC NAME
Austrian fieldcress Rorippa austriaca
(((Erantz)Bess:))
Field bindweed Convolvulus arvensis ((£))
Hedge bindweed ((EConvolvitussepinmi=))

Calystegia sepium

Bladder campion Silene vulgaris

(only in timothy-

[37]

ENGLISH OR
COMMON NAME

Phleum pratense)
Camelthorn
Canada thistle

Hairy whitetop
Hoary cress
Jointed goatgrass
(only in small grain)
Knapweed complex
(including bighead,
Vochin,
black,
brown,
diffuse,

meadow,

Russian,

spotted knapweeds

Purple starthistle)
Leafy spurge
Lepyrodiclis
Perennial pepperweed
Perennial sowthistle
Quackgrass
Serrated tussock
Silverleaf nightshade

Sorghum perennial such as,
but

not limited to,
johnsongrass,

sorghum almum, and

perennial sweet
sudangrass

Tansy ragwort

Velvetleaf

White cockle
(only in timothy-
Phleum pratense)

Yellow-flowering skeleton
weed

Yellow starthistle

WSR 14-16-036

BOTANICAL OR
SCIENTIFIC NAME

Alhagi maurorum

Cirsium arvense (((&
Seop-))

Lepidium appelianum
Lepidium draba
Aegilops cylindrica

Centaurea macrocephala,
Centaurea nigrescens,
Centaurea nigra,
Centaurea jacea,

Centaurea diffusa,

Centaurea ((faceaxnigra))

x moncktonii

Rhaponticum repens,

Centaurea stoebe subsp.
australis,

Centaurea calcitrapa
Euphorbia esula (£))
Lepyrodiclis holosteoides
Lepidium latifolium (£))
Sonchus arvensis ((£))
Elymus repens

Nassella trichotoma
Solanum elaeagnifolium

Sorghum spp.

Jacobaea vulgaris
Abutilon theophrasti
Silene latifloia

Chondrilla juncea ((£))

Centaurea solstitialis ((£))
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AMENDATORY SECTION (Amending WSR 09-16-006,
filed 7/22/09, effective 8/22/09)

WAC 16-301-050 Restricted noxious weed seeds.
Restricted (secondary) noxious weed seeds are the seeds of
weeds which are objectionable in fields, lawns, and gardens
of this state, but which can be controlled by cultural or chem-
ical practices. Seed is deemed mislabeled if it consists of or
contains any of the restricted noxious weed seeds listed
below in excess of the number declared on the label. For the
purpose of seed certification, see WAC 16-302-105 for the
list of objectionable weeds.

ENGLISH OR
COMMON NAME

BOTANICAL OR
SCIENTIFIC NAME
Blackgrass or slender foxtail Alopecurus myosuroides
Black mustard Brassica nigra

Blue lettuce Lactuca tatarica subsp. pul-

chella
Docks and Sorrel Rumex spp.
Dodder Cuscuta spp.
Dyers woad Isatis tinctoria

Field pennycress
(fanweed)
Field sandbur

Thlaspi arvense

Cenchrus ((incertus)) spin-
ifex

Gromwell (only in Buglossoides arvensis
small grain)

Halogeton or clustered bari- Halogeton glomeratus

lla salt ((EAMer))
Medusahead Taeniatherum
caput-medusae
Plantains Plantago spp.
Poverty weed Iva axillaris ((Pursh:))Pursh
Puncturevine Tribulus terrestris ((&))
St. Johnswort Hypericum perforatum
(F))
Dalmation toadflax Linaria dalmatica (=
Milk))
Yellow toadflax Linaria vulgaris (HiE))
Western ragweed Ambrosia psilostachya
(P&)
Wild mustard Sinapis arvensis subsp.
arvensis
Wild oat Avena fatua (£))
Wild radish Raphanus raphanistrum

AMENDATORY SECTION (Amending WSR 03-18-072,
filed 8/29/03, effective 9/29/03)

WAC 16-301-055 Tolerances for seed law enforce-
ment. Tolerances for seed law enforcement shall be in accord
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with the code of federal regulations, C.F.R. Title 7, Section
201 as revised ((Fanuary13998)) February 25, 2014 and/or
those adopted by the Association of Official Seed Analysts,
as amended on October 1, ((2003)) 2013, except for the toler-
ances for prohibited noxious and restricted noxious weed
seed which shall be as the Washington state seed law speci-
fies for labeling.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-095 Sampling—Administration of the
Washington State Seed Act. (1) The official sampling pro-
cedure for sampling all seed is as follows:

(a) In order to secure a representative sample, equal por-
tions must be taken from evenly distributed parts of the quan-
tity of seed to be sampled. Access must be allowed to all parts
of that quantity.

(b) For free-flowing seed in bags or bulk, a probe or trier
is used. For small free-flowing seed in bags, a probe or trier
long enough to sample all portions of the bag or container
must be used.

(c) Nonfree-flowing seed, such as certain grass seed,
uncleaned seed, or screenings, difficult to sample with a
probe or trier, are sampled by thrusting the hand into the bulk
and withdrawing representative portions.

(d) Composite samples must be obtained to determine
the quality of a lot of seed, such as the percentages of pure
seed, other crop seed, weed seed, inert matter, noxious weed
seed, germination, varietal purity, freedom from disease, and
effectiveness of seed treatment. Individual bag samples may
be obtained to determine whether the seed is of uniform qual-
1ty.

(2) Sampling equipment. The trier must be designed so
that it will remove an equal volume of seed from each part of
the bag through which the trier travels. Unless the trier has
partitions in the seed chamber, it must be inserted into the
bags horizontally.

(3) Obtaining representative samples.

(a) For lots of one to six bags, sample each bag and take
a total of at least five cores or handsfull.

(b) For lots of more than six bags, sample five bags plus
at least ten percent of the number of bags in the lot. (Round
numbers with decimals to the nearest whole number.)
Regardless of the lot size, it is not necessary to sample more
than thirty bags.

Examples:
No. bags in lots 7 10 23 50 100 200 300 400
No. bags to sample 6 6 7 10 15 25 30 30

(c) For sampling bulk seed to obtain a composite sample,
take at least as many cores or handsfull as if the same quantity
of seed were in bags of an ordinary size. Take the cores or
handsfull from well-distributed points throughout the bulk.

(d) Seed in small containers must be sampled by taking
entire unopened container in sufficient numbers to supply a
minimum size sample as required ((in-subseetion(4-of-this
seetiont)) by the AOSA rules for testing seed. The contents of
a single container or the combined contents of multiple con-
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tainers of the same lot must be considered representative of
the entire lot of seed sampled.

((%—kﬁﬁmefg%ﬁs—eﬁseed—saﬂﬂe}es—afe—deﬁﬂed—m
otherfees:))

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-120 Arbitration committee. The direc-
tor shall create a seed arbitration committee composed of five
members, including the director, or a department of agricul-
ture employee as his or her designee, and four members. Four
alternates shall also be appointed by the director according to
the requirements of RCW 15.49.111.

(1) Each alternate member shall serve only in the
absence of the member for whom the person is an alternate.

(2) The arbitration committee shall elect a chairperson
and a secretary from among its members.

(a) The chairperson shall conduct meetings and delibera-
tions of the committee and direct its other activities.

(b) The secretary shall keep accurate records of all meet-
ings and deliberations and perform other duties as assigned
by the chairperson.

(3) The committee shall be called into session at the
direction of the director or the chairperson.

(4) The members of the committee shall receive no com-
pensation for their duties but shall be reimbursed for travel
expenses according to established state travel and per diem
rates. Expense reimbursement shall be borne equally by the
parties to the arbitration.

(5) A committee member, delegated with investigative
responsibilities outside of the hearing under WAC ((+6-348-
395)) 16-301-185, may not participate in making the final
decision and award.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-245 Annual bluegrass quarantine—
Establishing quarantine. The seeds of the weed known as
annual bluegrass, Poa annua and its known strains, hereinaf-
ter referred to as annual bluegrass, are objectionable in turf
grass seed; therefore, an annual bluegrass quarantine is estab-
lished to prevent the introduction of annual bluegrass into
grass seed production areas, to control seed stocks to be
planted for further seed increase, and to assure grass seed
growers of a source of seed stock for planting purposes which
is tested for presence of annual bluegrass.

AMENDATORY SECTION (Amending WSR 04-06-019,
filed 2/23/04, effective 3/26/04)

WAC 16-301-250 Annual bluegrass quarantine—
Definitions. Definitions for terms in this chapter may be
found in chapter 15.49 RCW and WAC 16-301-005, except
for the purposes of WAC 16-301-255 through 16-301-295,
the following definitions shall apply:

(1) "Annual bluegrass" means Poa annua and all related
subspecies and hybrids.
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(2) "Seed stock" means those seeds of turf type grasses
which are to be planted for seed increase or with intent of
seed increase.

(3) "Annual bluegrass analysis certificate" means a test
report from an official seed laboratory showing freedom from
annual bluegrass based on a ten gram sample for bentgrass or
redtop; and a twenty-five gram sample for other turf type
grasses.

((M)—Qiﬂf&n%me—t&g—meafrs—a—t&g—rsst}ed—by—“iashmgteﬂ

))

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-255 Annual bluegrass quarantine—
Regulated area. Areas regulated under the annual bluegrass
quarantine include all areas of the state of Washington lying
east of the Cascade Crest, excluding Klickitat County and the
portion of Benton County south of Interstate 82.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-260 Annual bluegrass quarantine—
Quarantine area. Areas quarantined under the annual blue-
grass quarantine include all areas of the state of Washington
lying west of the Cascade Crest, Klickitat County and the
portion of Benton County south of Interstate 82 in Eastern
Washington and all areas outside of the state of Washington.

AMENDATORY SECTION (Amending WSR 04-06-019,
filed 2/23/04, effective 3/26/04)

WAC 16-301-270 Annual bluegrass quarantine—
Conditions governing movement of regulated articles. (1)
No seed stock may be shipped, transported, moved within, or
into the annual bluegrass quarantine regulated area unless
such seed stock is accompanied by a test report from an offi-
cial laboratory showing said seed stock is free of annual blue-
grass on the basis of a minimum ten gram analysis for bent-
grass and a minimum of twenty-five gram analysis for other
grasses except that seed stock found to contain annual blue-
grass may be planted in the regulated area if planted in a nurs-
ery under an inspection program as established by the state
department of agriculture.

(2) This quarantine shall not apply to seed sown for for-
age or turf. This quarantine shall not apply to range, reclama-
tion, or forage type seed production fields.

(3) This quarantine shall not apply to:

(a) Experiments or trial grounds of the United States
Department of Agriculture;

(b) Experiments or trial grounds of Washington State
University experiment station; or

(¢) Trial grounds of any person, firm, or corporation;
provided said trial ground plantings are approved by the
director and under supervision of technically trained person-
nel familiar with annual bluegrass control.

(4) Any person shipping, moving or transporting any
seed stock for planting purposes in or into the regulated area

that is not ((tagged-with-offieial "annual-bluegrassquaran-
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tine'tags-or)) represented by a test report showing freedom
of annual bluegrass as allowed in subsection (1) of this sec-

tion must:

(a) State where and when seed stock can be sampled for
the required annual bluegrass test; or

(b) Attach a copy of the official laboratory analysis
showing freedom from annual bluegrass; or

(¢) Submit a representative sample for testing.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-301-280 Annual bluegrass quarantine—
Procedure for clearing. (1)) Each person moving, ship-
ping or transporting seed stock within or into the annual blue-
grass quarantine regulated area must:

((¢2)) (1) Submit an official laboratory analysis of a rep-
resentative sample showing freedom from annual bluegrass;
or

(®)) 2) Subm1t a representatlve sample for testing.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-490 ((Why-is-the-department-establish-
inga)) Crucifer seed quarantine((2)). The production of
crucifer vegetable seed is an important industry in Washing-
ton state. The economic well-being of that industry is threat-
ened by the introduction of crucifer seed infected with certain
bacterial and fungal pathogens. In addition, certain crucifer
species produce dormant seed that, if present in a seed lot will
persist into subsequent cropping years. The resulting "volun-
teer" plants have the potential to become established as
weeds in Washington state.

The director has determined that a quarantine is needed
to protect the Washington crucifer vegetable seed industry
from the introduction of seed infected with certain pathogens
and from the introduction of crucifer seed containing dor-
mant seed. The quarantine will provide the seed growers in
this state with sources of crucifer seed that have been tested
and proven to be free from harmful pathogens and, when
appropriate, dormant seed.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-495 ((WHhat)) Definitions ((are-import
aﬁt—te—uﬁd-efs%&ﬁd-mg—t-h-ls-eh&pteﬂ)) Definitions for some
terms in this chapter can be found in chapter 15.49 RCW and
chapter 16-301 WAC. In addition, the following definitions
apply to this chapter:

"Approved treatment methods" include hot water, hot
chlorine or any other methods that can eliminate the presence
of regulated pathogens.
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"Crucifer' means all plants in the family Brassicaceae
(also known as Cruciferae) and specifically includes all Bras-
sica species, Raphanus sativus - Radish, Sinapis alba and
other mustards.

"Crucifer production" means any planting of crucifer
seed or seedlings for the purpose of producing seed, oil, com-
mercial vegetables or cover crops.

"Crucifer seed" includes any part of a plant capable of
propagation including, but not necessarily limited to, seeds,
roots, and transplants.

"Department" means the Washington state department
of agriculture (WSDA).

"Director" means the director of the Washington state
department of agriculture or the director's designee.

"Dormant seed" means viable true seed that displays a
delay in or lack of germination when provided favorable ger-
mination conditions for the type of seed in question.

"Owner" means the person having legal ownership,
possession or control over a regulated article covered by this
chapter including, but not limited to, the owner, shipper,
consignee, grower, seed dealer, landowner or their agent.

"Person" means any individual, partnership, associa-
tion, corporation, or organized group of persons whether or
not incorporated.

"Regulated area" means those geographic areas that
are protected from the introduction of specified plant pests by
the provisions of this quarantine.

"Seed lot" means a designated quantity of seed that is
uniquely identified by a lot number.

"Seed program'" means the Washington state depart-
ment of agriculture seed program.

"Trial ground" means a specific parcel of land
approved by the director for experimental or limited produc-
tion or increase of crucifer seed and for planting seed lots
whose quantity of seed is insufficient to allow for pathologi-
cal testing.

"True seed" means a mature fertilized ovule consisting
of an embryo, with or without an external food reserve
enclosed by a seed coat.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-500 ((What)) Crucifer articles ((are))
regulated by this chapter((2)). (1) With the exception of the
exemptions listed in WAC 16-301-525(4), all crucifer seed,
seedlings, roots, or transplants intended for seed production,
oil production, commercial vegetable production or cover
crop use are regulated under the provisions of this chapter.

(2) This chapter also regulates crop residue remaining
from the harvest of infected crucifer plants.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-505 ((What-diseases-are)) Diseases reg-
ulated by this chapter((2)). (1) "Regulated diseases"
means those bacterial and fungal diseases of crucifers listed
in this section and any new variations or strains of these dis-
eases.
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(2) "Regulated pathogens' means those bacterial and
fungal organisms identified as the casual agents for the dis-
eases listed in this section.

(3) The following bacterial and fungal diseases of cruci-
fers, and any new strains or variations of these diseases are
regulated by this chapter:

Common Name Scientific Name

Black leg of Crucifers
Black rot

Phoma lingam

Xanthomonas campestris pv.
campestris

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-510 ((What)) Seed ((mrust-underse))

dormancy testing((2)). Any seed of a Brassica or Sinapis
species whose primary uses for any nonvegetable use must be
tested for the presence of dormant seed.

This testing must be done by either a single or paired ger-
mination test that demonstrates freedom of dormant seed.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-515 ((Whatis-the-quarantined-areafor

this)) Crucifer seed quarantine((2))—Quarantined area.
(1) The quarantine area for the crucifer seed quarantine
includes all Washington state counties except Clallam,
Island, Lewis, Skagit, Snohomish, and Whatcom counties.

(2) Regulated articles imported into Washington state
must comply with the regulations of this chapter before trans-
port into the regulated area. No additional requirements apply
within the quarantine area but all regulated articles trans-
ported into the regulated area must comply with the regula-
tions of this chapter.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-520 ((Whatis-theregulated-areafor
this)) Crucifer seed quarantine((2))—Regulated area. The

regulated area for this crucifer seed quarantine includes Clal-
lam, Island, Lewis, Skagit, Snohomish, and Whatcom coun-
ties.

AMENDATORY SECTION (Amending WSR 07-19-122,
filed 9/19/07, effective 10/20/07)

WAC 16-301-525 ((Whatare-the-exemptions-to-the))
Crucifer seed quarantine ((that-apply)) within the regu-

lated area((2))—Exemptions. This crucifer quarantine does
not apply to:

(1) Experiments or trial grounds of the United States
Department of Agriculture;

(2) Experiments or trial grounds of a university such as
but not limited to the University of Idaho or Washington
State University research stations; or

(3) Trial grounds of any person, firm or corporation that
are approved by the director and established in accordance
with WAC 16-301-550((<));
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(4) Shipments, movements, or transportation of:

(a) Prepackaged crucifer seed in packages of 1/2 ounce
or less if the seeds are free of regulated diseases as required
in WAC 16-301-530; or

(b) Vegetable seedlings offered for sale for home garden
use in the regulated area if the seedlings are free of regulated
diseases as required in WAC 16-301-530.

(5) Research, variety development, variety maintenance
or other crucifer production where the entire crop cycle is
confined within a building or greenhouse(());

(6) Seed lots with a maximum weight of five pounds that
were in inventory prior to January 1, 2007.

AMENDATORY SECTION (Amending WSR 07-19-122,
filed 9/19/07, effective 10/20/07)

WAC 16-301-530 ((Whatrequirements-apply-to))

Planting crucifer seed in the regulated area((%))—
Requirements. (1)(a) It is a violation of this chapter to plant
or establish crucifer seed that is infected with any regulated
disease in the regulated area.

(b) Any seed of a Brassica or Sinapis species planted or
established in the regulated area whose primary use is for any
nonvegetable use must be tested for the presence of dormant
seed as required by WAC 16-301-510.

(2) Any person who plans to ship, move, or transport any
crucifer seed intended for planting purposes into or within the
regulated area must file a Notice of Intent/Quarantine Com-
pliance form with the seed program before planting or offer-
ing the seed for sale.

(3) The Notice of Intent/Quarantine Compliance form
filed with the seed program must be accompanied by a copy
of the:

(a) Laboratory analysis or some other proof (such as a
phytosanitary certificate based upon laboratory testing issued
from the state or country of production) demonstrating that
the lot is free of regulated diseases; and

(b) Seed analysis certificate(s) showing that the lot is
free from dormant seed, if required under WAC 16-301-510.

(4) Tt is a violation of this chapter for any crucifer seed
intended for seed production, oil production, commercial
vegetable production or cover crop use to be offered for sale
within or into the regulated area unless accompanied by doc-
umentation verifying quarantine compliance.

(a) For small packages such as heat sealed envelopes and
tins, quarantine compliance may be placed on a sales invoice
or other documentation that is provided to the purchaser of
seed. Language must be approved by the seed program.

(b) Larger containers must bear a label issued by the seed
program indicating that the seed is in compliance with this
chapter.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-535 ((Whatrequirements-apply-—to))

Boxes and racks used to ship crucifer seedlings((%))—
Requirements. (1) Only boxes that have not previously con-
tained crucifer seedlings may be used for shipping transplants
into or within a regulated area.
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(2) Racks used to ship transplanted crucifer seedlings
must be thoroughly disinfected with an appropriate sanitizer
before the seedlings are shipped.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-540 ((Whatrequirements—applyteo))

Crucifer transplants grown in greenhouses in the regu-
lated area((2))—Requirements. (1) All crucifer transplants
produced in greenhouses in the regulated area must be sub-
jected to pest control procedures that reduce the presence of
diseases or insects that may inhibit identifying regulated dis-
eases.

(2) The interiors of greenhouses in the regulated area
used to produce crucifer transplants must be free of crucifer
weeds.

(3) One hundred meter buffers, free of crucifer weeds,
must surround all greenhouses in the regulated area used to
produce crucifer transplants.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-545 ((Whatrequirements-apply-to))

Crucifer seed lots that test positive for any regulated dis-
ease((2))—Requirements. (1) If a crucifer seed lot tests pos-
itive for any regulated disease, the infected seed lot may be
treated with an approved seed treatment.

(2) After treatment, the seed lot must be tested for the
presence of regulated diseases using appropriate pathological
testing methods.

(3) If the pathological testing yields negative test results,
the seed lot will be considered in compliance with this chap-
ter.

(4) It is a violation of this chapter to plant seed in the reg-
ulated area that tests positive for any regulated disease subse-
quent to any approved treatment method.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-550 ((H-deeumentation—verifying—that
i L isfreetf lated-di . "

able-what-pretoeols—must-befoHowed-before-theseed-s
plantedinaregulated-area?)) Planting seed in a regulated
area—Protocols when certain documentation is unavail-

able. When no documentation exists verifying that a crucifer
seed lot is free from regulated diseases, the following proto-
cols must be followed before the seed is planted in the regu-
lated area:

(1) A crucifer seed lot will be classified as a suspect seed
lot if the seed lot lacks the documentation verifying that the
lot complies with the crucifer seed quarantine requirements
of this chapter.

(2) Suspect seed lots must:

(a) Not be offered for sale in the regulated area.

(b) Be treated by an approved treatment method.

(c) Be sown in a greenhouse and the seedlings must pass
inspection by seed program inspectors before transplanting to
the field.
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(3) Any greenhouse operation used to grow crucifer
seedlings for transplant must:

(a) Physically separate suspect seed lots from other cru-
cifer production within that greenhouse.

(b) Monitor and document the location and identity of
each suspect seed lot during production.

(4) It is a violation of this chapter for seedlings from a
suspect seed lot to be topped, clipped, chopped or undergo
any other treatment to toughen them or reduce their size.

(5) All seedlings from a suspect seed lot that exhibit
symptoms of regulated diseases must be physically separated
from asymptomatic transplants in that lot.

(6) Before shipping seedlings from a suspect seed lot, the
seedlings must be inspected by seed program inspectors for
the presence of regulated diseases.

(a) If no symptoms of regulated diseases are detected
during this inspection, the suspect seed lot is considered in
compliance with this chapter and may be sold and planted
within the regulated area.

(b) If seedlings display symptoms of regulated diseases,
laboratory testing for the diseases is mandatory.

(c) If seedlings from a suspect seed lot test negative for
regulated pathogens after appropriate pathological testing,
the suspect seed lot is considered in compliance with this
chapter and may be sold and planted within the regulated
area.

(d) If the presence of a regulated disease is confirmed by
laboratory testing, all seedlings from a suspect seed lot may
be subject to a quarantine order or destruction order under
WAC 16-301-570.

(7) Any crucifer seed production fields, plant beds, or
greenhouse production that will be planted with or receives
production from suspect seed lots that are determined to be
free from regulated diseases under subsection (6) of this sec-
tion must be entered into the Washington state phytosanitary
inspection program as required under WAC 16-301-235.

(8)(a) It is a violation of this chapter to plant seedlings
from a suspect seed lot that tests positive for any regulated
disease in the regulated area.

(b) Any suspect seed lot testing positive for any regu-
lated disease may be subject to a quarantine order or a
destruction order under WAC 16-301-570.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-555 ((Hew-are)) Approved trial
grounds ((established-and-whatrules-apply-te-them?)). (1)
If a crucifer seed lot has not been tested to determine if it is
disease free, and the quantity of seed in the lot is too small for
testing to be practical, it must be planted in an approved trial
ground that meets the requirements of the seed program.

(2) Trial grounds may be established for the purposes of,
but not limited to, variety maintenance, variety development
or other related research.

(3)(a) The seed program must approve a trial ground
before it is established.

(b) Failure to obtain approval of a trial ground before it
is established is a violation of this chapter and may subject
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the trial ground to a destruction order under WAC 16-301-
570.

(4)(a) Trial grounds must be isolated from crucifer pro-
duction crops according to the standards set in "Seed Field
Minimum Isolation Distances" published by the Washington
State University (WSU) cooperative extension.

(b) Copies of this publication can be obtained by contact-
ing a WSU extension office.

(5) A person may plant crucifer seed in an approved trial
ground after notifying the seed program, in writing, of their
intent to plant for research purposes only. The notification
will include an assurance that the person planting crucifer
seed in an approved trial ground will comply with the inspec-
tion procedures in WAC 16-301-560, the isolation require-
ments prescribed by the WSU extension publication "Seed
Field Minimum Isolation Distances," and any other require-
ments established by the director.

(6) The maximum planting in a trial ground is:

(a) One pound per variety for crucifer seed; and

(b) One-half acre for crucifer transplants.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-560 ((What-sare—the)) Inspection
requirements for trial grounds((?)). (1) Applications for
the phytosanitary field inspection of a trial ground must be
submitted to the department before September 1 of the year
the trial ground is established.

(2) A minimum of two phytosanitary field inspections of
a trial ground must be conducted. These inspections must
take place:

(a) During the seedling stage; and

(b) At the bloom stage.

(3) The phytosanitary field inspection application must
include:

(a) A detailed varietal planting plan;

(b) A description of the exact location of the trial ground;

(c) The manner in which the trial ground will be isolated
from other known crucifer production; and

(d) The distance by which the trial ground is isolated
from other known crucifer production.

(4) If the field inspections detect any regulated patho-
gens, the trial ground is subject to destruction upon the order
of the director.

(5) A disinfectant must be applied to the:

(a) Machinery used in the production of the crucifer
crop;

(b) Footwear of all persons entering the trial grounds;
and

(¢) Footwear of all persons before traveling from a trial
ground to other crucifer fields.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-565 ((What-are-the)) Testing require-
ments for seed harvested from an approved trial
ground((?)). (1) Seed harvested from an approved trial
ground must be tested in an approved laboratory for the pres-

WSR 14-16-036

ence of regulated pathogens before it is planted in a regulated
area.

(2) If the seed harvested from a trial ground tests positive
for any regulated pathogens, it may not be released for gen-
eral planting within a regulated area.

(3)(a) Seed harvested from a trial ground infected with a
regulated pathogen must either be destroyed or shipped out of
the regulated area.

(b) Written documentation of either the seed's destruc-
tion or shipment out of the regulated area must be submitted
to the seed program within thirty days of the positive test for
the regulated pathogen.

(c) Seed from a trial ground infected with a regulated
pathogen that remains in a regulated area beyond thirty days
may be subject to destruction upon the order of the director.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-570 ((What-are-the)) Penalties for vio-
lating the crucifer seed quarantine((2)). (1) When the
director determines that crucifer seed or production is
infected with a regulated disease, the director may issue a
quarantine order or notice of destruction. A violation of this
chapter may also result in either a quarantine order or notice
of destruction as determined by the director and the rules reg-
ulating the crucifer quarantine. Any costs associated with
complying with a notice of destruction or quarantine order is
the sole responsibility of the owner and not the responsibility
of the department.

(2) The director may issue a notice of destruction:

(a) The notice of destruction will identify the property or
seed lot affected.

(b) The notice of destruction will order the destruction of
regulated articles or prescribe the terms of entry, inspection,
partial destruction and/or treatment of regulated articles.

(c) The notice of destruction may prescribe control mea-
sures or other requirements needed to prevent the infection of
adjacent properties with a regulated disease.

(d) To ensure that the affected parties comply with the
measures required to eliminate a disease caused by regulated
pathogens, the director will notify the owner and seed com-
pany representatives, if known, regarding the methods of
destruction to be used, the extent of the destruction and the
safeguards being implemented to prevent the spread of the
disease.

(3) The director may order the quarantine of any regu-
lated article or planting area. The director will:

(a) Determine the quarantine conditions;

(b) Determine if a quarantine extension is warranted; and

(c) Prescribe sanitary precautions that will prevent the
spread of the suspected regulated disease.

(4) To prevent the spread of the suspected regulated dis-
ease, persons entering the quarantined area must follow the
sanitary precautions in WAC 16-301-560(5). Entry into the
quarantined area is restricted to:

(a) The owner;

(b) Department employees;

(c) University personnel or other plant pathology spe-
cialists; and/or

Proposed



WSR 14-16-036

(d) Persons authorized in writing by the director.

(5) Fields placed under a quarantine order:

(a) Must enter the Washington state phytosanitary
inspection program as required under WAC 16-301-235 with
all inspection costs borne by the owner.

(b) May be subject to additional inspection, control, iso-
lation, or destruction requirements if the director determines
they are needed to prevent the spread of regulated pathogens.

(6) Any owner violating the requirements of this crucifer
quarantine is subject to the civil and/or criminal penalties as
established in chapters 15.49 and/or 17.24 RCW.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-575 ((Hew-are)) Identification of dis-
eased crucifer seeds and infected fields ((identified?2)). (1)
So that timely investigations may be made, all interested par-
ties, including owners, seed company representatives, and
university extension personnel are encouraged to promptly
report any suspected infected crucifer fields to the seed pro-
gram.

(2) Any crucifer crop infected with a regulated pathogen
must be reported to the seed program within seventy-two
hours after the regulated pathogen is discovered.

(3)(a) The seed program may conduct inspections and
tests to determine infection of any crucifer seed or production
with a regulated disease.

(b) If a WSDA plant services program plant pathologist
and a qualified plant pathologist representing a commercial
company or owner disagree over the presence of a regulated
disease, the company or owner may request a verification test
for a regulated pathogen. A university plant pathologist may
recommend the verification test. The verification test must
use accepted scientific and professional techniques and will
be at the owner's expense.

(c) The affected planting area will be placed under quar-
antine for at least thirty days or until verification testing is
completed.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05, effective 1/21/06)

WAC 16-301-580 ((Whatregulations-apply-te)) Dis-
eased crucifer seeds and infected fields((2))—Regula-

tions. (1) When the director determines that a field is infected
with a regulated pathogen and threatens to infect other fields,
the director may issue a notice of destruction prescribing con-
trol measures or other requirements needed to prevent the
infection of adjacent properties.

(2) Unless the crop is within two weeks of harvest, any
crucifer crop within the regulated area that is infected with a
regulated pathogen may be subject to immediate destruction,
in part or in total. The owner is responsible for the expenses
incurred to destroy a diseased crucifer crop.

(3) The following requirements apply to crops that are
within two weeks of harvest:

(a) Residues must be destroyed or incorporated into the
ground immediately after harvest;
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(b) Harvested seed must be isolated from other seed lots
until it is treated with hot water and/or chlorine seed treat-
ments;

(c) Harvest equipment must be steam cleaned before
entering any other fields; and

(d) WSDA personnel in consultation with WSU exten-
sion personnel must monitor these post-harvest activities.

AMENDATORY SECTION (Amending WSR 08-13-014,
filed 6/6/08, effective 7/7/08)

WAC 16-302-010 Agencies that certify seed in Wash-
ington state. (1) Seed certification in Washington state is
conducted under the authority of chapter 15.49 RCW. The
department conducts seed certification in cooperation with
the ((WSEFA)) Washington State Crop Improvement Associ-
ation, Washington State University and ((AOSEA)) the
Association of Official Seed Certifying Agencies.

(2) The (WS€HA)) Washington State Crop Improve-
ment Association is designated to assist the department in the
certification of certain agricultural seeds. A memorandum of
understanding between the department and the ((WSEHA))

Washington State Crop Improvement Association designates

((WS€ETA)) the Washington State Crop Improvement Associ-
ation to act as the director's duly authorized agent for the pur-

pose of certifying seed of buckwheat, chickpeas, field peas,
lentils, millet, soybeans, small grain, sorghum and forest

Frees((#Phe—addfess—aﬂd—pheﬂeﬁwﬂber—fer—fhe%GLA—eﬁﬁee

569-335-8250)), including conditioning plant inspections for
these crops.

(3) The department's seed program certifies seed other
than buckwheat, chickpeas, field peas, lentils, millet, soy-
beans, small grain, sorghum and forest trees. ((Fhe-address

,‘ .. ...- .))

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-015 Seed classes recognized for seed
certification. For the eligibility of varieties of seed refer to
WAC 16-302-040. Four seed classes are recognized in seed
certification, namely: Breeder, foundation, registered, and
certified.

(1) Breeder seed is seed or vegetative propagating mate-
rial directly controlled by the originating, or in certain cases
the sponsoring plant breeder, institution, or firm. Breeder
seed supplies the source for the initial and recurring increase
of foundation seed. Breeder seed may also be used to produce
subsequent generations.

(2) Foundation seed (identified by white tags) is first-
generation seed increased from breeder seed or its equivalent.
Production must be carefully supervised and approved by the
certifying agency and/or the agricultural experiment station.
Foundation seed is eligible to produce registered or certified
seed.

(3) Registered seed (identified by purple tags) is the
progeny of breeder or foundation seed that is handled as to
maintain satisfactory genetic identity and purity and is
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approved and certified by the certifying agency. Registered
seed is eligible to produce certified seed.

(4) Certified seed (identified by blue tags) is the progeny
of breeder, foundation, registered or certified seed which is
handled as to maintain satisfactory genetic identity and purity
and is approved and certified by the certifying agency. Certi-
fied seed is not eligible for recertification ((for-the-erops-eer-

tifred-by-WSCHAHisted-Hn WAL H6-302-550)), except as
provided for in WAC 16-302-035.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-030 Standards for production of foun-
dation seed. The general seed certification standards
together with specific crop standards established in this chap-
ter constitute the basic standards for production of foundation
seed as deemed necessary by the certifying agency. Seed to
be eligible for foundation certification tags, or OECD basic
tags, must be approved by the originating plant breeder or his

designated agent, and in compliance with the following stan-
dards:

(1) Preplanting report. A preplanting inspection, an
industry responsibility, must be made of fields to be planted
with breeder seed. A written report of the preplant inspection,
performed by either a representative of the person issuing the
contract or by the grower must be maintained by the variety
owner or designee for a minimum of three years. The report
shall show the grower's name, number of acres, location, crop
history for the past three years, crops to be planted, origin of
breeder seed, isolation status, and weed and crop present.

(2) Planting requirement. To distinguish between any
possible volunteer and the crop seeded, all fields must be
planted in distinct rows. Plants outside defined rows may be
construed as volunteers.

(3) Combine inspection. The combine used for seed har-
vesting must be cleaned and inspected prior to harvesting
foundation or OECD basic seed. The combine must be free of
all contaminating material. If an official combine inspection
is requested, the certifying agency must be notified of the fol-
lowing: The date, time, and location where the combine
inspection may be made.

(4) Processing plant inspection. The processing or condi-
tioning plant must be inspected before processing foundation
or OECD basic seed and periodic inspections will be made
during processing by the processor.

(5) Recleaning, rebagging, preinoculation, treating, or
other processes must be approved by the certifying agency.
An original tag must be submitted with the request for recer-
tification and the seed must be retagged and resealed on com-
pletion.

(6) For a proprietary variety the above combine inspec-
tion (subsection (3) of this section), and processing plant
inspection (subsection (4) of this section), responsibility may
be assigned to the proprietor or his designee upon their
request. The variety owner or designee must maintain a
report covering required inspections.
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AMENDATORY SECTION (Amending WSR 10-02-113,
filed 1/6/10, effective 2/6/10)

WAC 16-302-040 Varieties eligible for seed certifica-
tion in Washington state. (1) Only seed varieties that are
accepted as meriting seed certification by an appropriate
AOSCA National Variety Review Board or a member agency
of AOSCA in accordance with the criteria listed in subsection
((3))) (2) of this section may be eligible for seed certification
in Washington state.

) (( List of varietios-clisiblet P

3))) The following information is required for submis-
sion to an AOSCA National Variety Review Board or other
certifying agency for acceptance of a seed variety for certifi-
cation:

(« i . dorcebvthe-orii

extenstvely-in-the-area—of intended-usage:)) (a) The name of
the variety.
(b) A statement concerning the variety's origin and the

breeding procedure used in its development.

(c) A detailed description of the morphological, physio-
logical, and other characteristics of the plants and seed that
distinguish it from other varieties.

(d) Evidence supporting the identity of the variety, such
as comparative yield data, insect and disease resistance, or
other factors supporting the identity of the variety.

(e) A statement giving the suggested region of probable
adaptation and purposes for which the variety is used. ((Fhis
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incluc ;S }.}E.ﬁ he-breeder Efi.hf ]ms ) h;S E;. o€ hfg.i';i)
(f) A description of the procedure for maintenance of
stock seed classes((—At-the-time-a-variety-is-aceepted-foreer-
. o X
H.ﬁs.a“sﬁ @ Sﬂﬁfﬁle fotof E“E.Em see s presented-te ths_ssf
Slgg.f’].]”fﬁ ] 1 rel L6 .

ed ] et 1 ] blicl . I
traeness—ofvariety:)), including the number of generations

through which the variety can be multiplied.

(g) A description of the manner in which the variety is
constituted when a particular cycle of reproduction or multi-
plication is specified.

(h) Any additional restrictions on the variety, specified
by the breeder, with respect to geographic area of seed pro-
duction, age of stand or other factors affecting genetic purity.

(1) A sample of the seed representative of the variety as
marketed.

AMENDATORY SECTION (Amending WSR 03-18-072,
filed 8/29/03, effective 9/29/03)

WAC 16-302-045 ((Hew—may-a—persen—apply))
Applying for seed certification in Washington state((2)).

((Hapersen—wishes)) To participate in the Washington state
seed certification program, ((yetust)) submit an applica-
tion for seed certification to the appropriate certifying
agency.

(1) An application for seed certification must be submit-
ted for each crop, variety and field.

(2) Applications may be obtained from a certified seed
processor or the certifying agency listed in WAC 16-302-
010.

(3) The applicant is responsible for payment of all fees.
Washington State University, its official agents and USDA
Plant Material Center are exempt from paying fees on seed
stock.

(4) The applicant must attach to the application for seed
certification official tags/labels and/or other verification from
seed stock planted. The applicant must also attach proof of
quarantine compliance when required, under chapter 16-301
WAC. Refer to chapter 16-303 WAC for appropriate fees.

(5) When it is necessary for a grower to reseed due to a
failure to get a stand, the grower will retain records of seed
lots used and the date of reseeding. Reseeding must be done
within two years of the original planting date for grasses or
within one year for all other crops. If seed stock of a different
lot is used for reseeding, the grower must submit proof of
seed stock used on a seedling application form. An additional
application fee will be charged.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-050 ((When-is)) Submitting an applica-
tion for seed certification ((submitted?2)). (1) Seed certifi-
cation application due dates are:

(a) For seed certified by the department: Alfalfa, clover,
grasses and rapeseed (seedling applications) - Within sixty
days of planting. Seedling applications will not be accepted if
received more than one hundred five days after planting.

Proposed

Washington State Register, Issue 14-16

(b) Hybrid canola or hybrid rapeseed — Fall plantings
February 1: Spring plantings — Twenty-one days after plant-
ing.

(c) Sunflower twenty-one days after planting.

(d) Notification of a seedling field to be harvested for
certification the same year of planting is due July 31 with the
required fees.

(i) Bean - July 1.

(i1) Corn - June 1.

(2) For seed certified by the WSCIA:

(a) (Buekswheat;)) Field pea, chickpea, lentil, millet, and
small grains (both winter and spring varieties) - June 1.

(b) Buckwheat and soybean - July 1.

(c) Sorghum - July 15.

(d) Forest tree seed certification - Refer to specific crop
requirements in chapter 16-319 WAC.

(3) An application for seed certification must be submit-
ted to the certifying agency each year a grower plans to pro-
duce seed for certification of annual crops (beans, peas,
grain).

(4) A renewal application for seed certification must be
submitted to the certifying agency after a stand is established
each year that a grower plans to produce seed for certification
of perennial crops (alfalfa, clover, grass). Due dates for
renewal applications are as follows:

(a) Alfalfa and clover - June 15.

(b) Grass - May 1.

(5) Applications received after the due date are assessed
a late application fee.

(6) No renewal application for seed certification may be
accepted after the due date if a field inspection cannot be con-
ducted prior to harvest except at the discretion of the certify-
ing agency.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-055 ((What-are-the)) Responsibilities
((efa-grewer)) when participating in the seed certification
program((2)). All ((grewers—partieipating)) participants in
the seed certification program must:

(1) Maintain the genetic purity and identity ((efseed-har-
vested-and/orfarmstored)) during seeding, growing, harvest-
ing. and post-harvest storage, and ensure((s)) reasonable pre-
caution is taken to control contaminating crops and varieties,
noxious weeds, and seed-borne diseases.

(2) ((Exereisepreeantionte)) Prevent seed crop and lot
mixture when harvesting.

(3) Identify the seed crop as it is delivered to the proces-
sor with the assigned field number or numbers.

(4) Clean the seed crop at a seed conditioner approved by
the department under WAC 16-302-125. A list of approved
seed conditioners may be obtained from the department seed
program.

(5) Comply with standards and procedures for seed cer-
tification under the authority of chapter 15.49 RCW and rules
adopted thereunder.

(6) Prior to planting, comply with the quarantine provi-
sions under chapter 16-301 WAC.
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(7) Harvest of seed before a field inspection by the certi-
fying agency causes forfeitures of both the application and
field inspection fees, and completion of certification.

(8) Failure of seed growers to comply with the seed laws
and rules is cause for the department to deny certification of
seed under the provisions of chapter 34.05 RCW, the Admin-
istrative Procedure Act.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-060 ((What-are-the)) Certification
requirements for seed((2)). (1) The general seed certifica-
tion rules in addition to the rules adopted on specific seed
crop standards constitute the certification requirements for
the seed crops listed in this chapter.

(2) Crops approved for certification for which rules are
not in effect may be certified under the minimum require-
ments for seed certification as shown in WAC 16-301-010.
Fees for certification of seed shall be the most applicable fees
established by the department in rule.

AMENDATORY SECTION (Amending WSR 10-08-029,
filed 3/31/10, effective 5/1/10)

WAC 16-302-070 ((When—is—a)) Seed field
((inspeeted)) inspections by the certifying agency((2)). The
certifying agency conducts field inspections as follows:

(1) A seedling field is inspected at the most appropriate
time after receipt of seedling application. If the field produces
seed the same year of planting, a seedling producing inspec-
tion is made prior to harvest.

(2) Each year a crop of certified seed is produced, field
inspections are made at a time when factors affecting certifi-
cation are most evident.

(3) The unit of certification is defined as the entire field
standing at the time of inspection. A portion of a field may be
certified if the area to be certified is clearly defined by flag-
ging, stakes or other visual means. The border area of the
field is considered the unit of certification if it is planted to
the same crop and is inclusive of the acreage applied for.

(4) The unit of inspection may include areas adjacent to
a field or areas of surveillance if these areas contain factors
that would impact the certification eligibility of the seed crop
as defined in the specific crop standards. Such factors may
be, but are not limited to, contaminating pollen sources,
weeds, jointed goatgrass, jointed goatgrass hybrids or other

Crop.

AMENDATORY SECTION (Amending WSR 10-08-028,
filed 3/31/10, effective 5/1/10)

WAC 16-302-080 ((What-will-eausea)) Seed fields
((te-be)) ineligible for seed certification((2)). (1) A seed
field is not eligible for certification unless a field inspection
is made prior to defoliation or harvesting.

(2) Prohibited noxious weeds must be controlled to pre-
vent seed formation, with the exception of jointed goatgrass
or jointed goatgrass hybrids, the presence of which in "small
grain" fields will be cause for rejection. Follow-up inspec-
tions may be conducted to ensure weed control was suffi-
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ciently carried out to prevent prohibited noxious weed seeds
from being harvested with the seed crop. Excessive objec-
tionable weeds may be cause for rejection of a seed field.
Excessive weeds, poor stands, lack of vigor, or other condi-
tions which make inspection inaccurate may be cause for
rejection. A field producing foundation or registered seed that
warrants a rejection because of noxious weeds may be reclas-
sified to certified blue tag class if upon reinspection the field
meets certified blue tag standards.

(3) If a seed field is rejected for certification, the grower
may reapply to the certifying agency and pay a fee for rein-
spection after the cause for rejection is corrected, unless oth-
erwise specified in chapter 16-302 WAC. No more than two
reinspections are permitted for each field per year.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-085 ((When—may-an-appHeant-with-
draw)) Withdrawing a field from inspection for seed cer-

tification((2)). The applicant applying for seed certification
may withdraw a field from field inspection for seed certifica-
tion by notifying the certifying agency before the field is
inspected.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-090 Sampling—Methods used in the
sampling, inspecting, testing, analyzing and examining
seed for certification. (1) The terms used in seed testing and
the methods of sampling, inspecting, analyzing, testing and
examining seed for certification are those adopted by the
AOSA as shown in WAC 16-301-010. Other testing method-
ologies such as, but not limited to, genetic testing may also be

(2) The entire lot of seed must be cleaned, the quantity
defined, and in condition for sale at the time of sampling((<)).
except for ryegrass, which may be sampled under the early
sampling program as allowed in WAC 16-302-091.

(3) The department shall obtain a representative sample
for laboratory analysis of each lot of seed for certification.
The sample shall be taken in accordance with official sam-
pling procedures. Official sampling procedures are as fol-
lows:

Seed in bags.

(a) When more than one core is drawn from a bag, follow
different paths. When more than one handful is taken from a
bag, take them from well-separated points.

(b) For lots of one to six bags, sample each bag and take
a total of at least five cores or handfuls.

(c) For lots of more than six bags, sample five bags plus
at least ((36%)) ten percent of the number of bags in the lot.
Round numbers with decimals to the nearest whole number.
Regardless of the lot size, it is not necessary to sample more
than thirty bags.

10 | 23 | 50 | 100 | 200

25

300
30

400
30

Ex: No. bags in lots

No. bags to sample

Proposed



WSR 14-16-036

(4) Bulk seed. To obtain a composite sample, take at
least as many cores or handfuls as if the same quantity of seed
were in bags of an ordinary size. Take the cores or handfuls
from well distributed points throughout the bulk.

(5) Seed in small containers. Seed in small containers
shall be sampled by taking the entire unopened container in
sufficient number to supply a minimum size sample for test-
ing. The contents of a single container or the combined con-
tents of multiple containers of the same lot shall be consid-
ered representative of the entire lot of seed sampled.

(6) A mechanical sampling device installed in a condi-
tioning plant approved by the department under WAC 16-
302-125 may be used in lieu of the sampling procedures
above. Hand samples taken during the conditioning process
may also be used in lieu of the sampling procedures above.

(7) If it is necessary for a sample to be taken by the
department, a sampling fee will be charged under provisions
of chapter 16-303 WAC.

AMENDATORY SECTION (Amending WSR 02-12-060,
filed 5/30/02, effective 6/30/02)

WAC 16-302-091 ((Whatis-the)) Program for early
sampling of ryegrass((2)). The procedure for participating
in the program for early sampling of ryegrass is as follows:

(1) Any company participating in this program must sub-
mit a report to the seed program listing the grower, acreage,
variety, and field number of each field to be enrolled. This
report must be filed by June 15th of each year. For fields that
are in their second year of production or beyond, all lab num-
bers of tests from the previous year must also be provided.

(2) The seed company is responsible for having their
field personnel sample each field in the windrow. The sample
must be obtained from well-distributed points throughout the
field. It is recommended that samples be thrashed and
cleaned prior to testing. An additional fee will be charged for
samples that are not cleaned. Samples must be forwarded to
the seed program with the following information: The crop
and variety, field number, grower, the name of the seed com-
pany, and a request for germination and fluorescence test.
The sample must also indicate that it is being submitted under
the early sampling program for ryegrass.

(3) At the time of conditioning the seed, a composite
sample must be submitted to the seed program for purity test-
ing. The sample information must indicate the seed is from a
field under the early sampling program for ryegrass. In addi-
tion to providing complete certification information, the lab
number on which the fluorescence test was conducted must
also be provided. The seed program may run a fluorescence
test on the composite sample to verify the results from the
early sample.

(4) Certification tags will be issued upon completion of
all required testing meeting the minimum certification stan-
dards for ryegrass. A tagging request must be filed with the
seed program.

(5) Failure to comply with the requirements of this sec-
tion will result in the disqualification of the seed company
from the early sampling program for the year.
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AMENDATORY SECTION (Amending WSR 09-16-006,

filed 7/22/09, effective 8/22/09)

WAC 16-302-100 Seed certification—Prohibited
noxious weed seed. The following are considered prohibited
noxious weeds for the purpose of seed certification.

ENGLISH OR
COMMON NAME

BOTANICAL OR
SCIENTIFIC NAME

Austrian fieldcress

Rorippa austriaca

((terantz)Bess))

Field bindweed Convolvulus arvensis ((£))

Hedge bindweed Calystegia spp.

Camelthorn Alhagi maurorum

Canada thistle Cirsium arvense (((&
Seop-))

Dodder Cuscuta spp.

Hairy whitetop Lepidium appelianum

Hoary cress Lepidium draba (-

Desvy))

Jointed goatgrass and
jointed goatgrass hybrids

Aegilops cylindrica

Leafy spurge

Euphorbia esula (£))

Perennial pepperweed

Lepidium latifolium ((£))

Perennial sowthistle

Sonchus arvensis ((£))

Quackgrass

Elymus repens

Knapweed complex

Bighead Centaurea macrocephala

Vochin Centaurea nigrescens

Black Centaurea nigra

Brown Centaurea jacea

Diffuse Centaurea diffusa

Meadow Centaurea ((faceaxnigre))
X moncktonii

Russian Rhaponticum repens

Spotted Centaurea stoebe subsp.
australis

Purple starthistle

Centaurea calcitrapa

Yellow starthistle

Centaurea solstitialis ((£))

Serrated tussock

Nassella trichotoma

Silverleaf nightshade

Solanum elaeagnifolium
Cav.

Sorghum perennial such as,
but not limited to, johnson-
grass, sorghum almum, and
perennial sweet sudangrass

Sorghum spp.

Tansy ragwort

Jacobaea vulgaris

Yellow-flowering skeleton
weed

Chondrilla juncea ((£))
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ENGLISH OR BOTANICAL OR
COMMON NAME SCIENTIFIC NAME
White cockle Silene latifolia (only in timo-

thy)
Bladder campion Silene vulgaris (only in tim-
othy)
Lepyrodiclis Lepyrodicilis holsteoides
Velvetleaf Abutilon theophrasti

AMENDATORY SECTION (Amending WSR 09-16-006,
filed 7/22/09, effective 8/22/09)

WAC 16-302-105 Seed certification—ODbjectionable
weeds. The following weeds are considered objectionable
noxious weeds for the purpose of seed certification.

ENGLISH OR BOTANICAL OR
COMMON NAME SCIENTIFIC NAME

Blackgrass or slender foxtail | Alopecurus myosuroides

Blue lettuce Lactuca tatarica

Docks and sorrel Rumex spp.

Field pennycress (fanweed) | Thlaspi arvense

WSR 14-16-036

AMENDATORY SECTION (Amending WSR 03-18-072,
filed 8/29/03, effective 9/29/03)

WAC 16-302-110 Completion of seed certification—
(Whenmayseed-belabeled-with-aseed-eertifieationtag;
label-or-seal?)) Tagging, labeling, or sealing. (1) The seed
certification tag, label or seal is evidence of the genetic iden-
tity and purity of the contents must be attached to a container
of certified seed prior to distribution. Seed that fails to meet
certification standards because of genetic purity is not eligi-
ble for labeling.

(2) Seed certification tags, labels, and seals must be
obtained from the certifying agency except as allowed in
WAC 16-302-390, and must be attached to seed containers in
accordance with the certifying agency's rules.

(3) Certification of seed is valid only if the tag, label or
seal is affixed to each container in accordance with the
AOSCA procedures as shown in WAC 16-301-010.

(4) No tag, label or seal may be removed and reused
without permission of the certifying agency.

(5) A certified seed sale certificate will be issued upon
completion of final certification for all seed to be sold in bulk.
This certificate must accompany any shipment or transfers
including those to other seed plants, out-of-state shipments or
with any brokered seed. The seed plants own invoice may be
used in lieu of a certified seed sale certificate for retail sales
to growers. The invoice must contain the certification infor-
mation from the certified seed sale certificate as well as label-
ing information as required in WAC 16-301-015, 16-301-

Gromwell (in small grain) | Buglossoides arvensis

Bedstraw Galium spp. (in alfalfa only)

Black mustard Brassica nigra

Brown mustard Brassica juncea (in rape-

seed or canola only)

Wild radish Raphanus raphanistrum

Isatis tinctoria

Dyers woad

(6) Seed that fails to meet certification requirements on
factors other than genetic purity may be designated substan-
dard at the discretion of the certifying agency. The certifica-
tion tag or label attached to the seed must clearly show the
reason the seed is substandard. Seed may not be tagged sub-
standard if the seed can be remilled to meet minimum seed

(7) Refer to chapter 16-301 WAC for seed labeling

AMENDATORY SECTION (Amending WSR 02-12-060,

WAC 16-302-125 ((Whe-may-eondition)) Condition-
ing seed in Washington state((2)). (1) Under the authority

of RCW 15.49.350, a seed conditioning facility must be
inspected and approved by the department or its authorized
agent prior to conditioning seed in Washington state. Upon
approval by the department, a seed conditioning permit is
issued and the facility is placed on a list of approved seed
conditioning plants. A copy of the list can be obtained by
contacting the department seed program.

(2) A person desiring to condition seed must make appli-
cation to the department for a permit on a form provided by
the department.

(3) To obtain department approval for a seed-condition-
ing permit, the department or its authorized agent conducts an
inspection. A facility must show evidence that:

(a) Seed for certification is handled in a manner which
prevents mixture of lots of seed;

Field sandbur Cenchrus ((incertus)) spin-
ifex
Halogeton or clustered bari- | Halogeton glomeratus
lla salt ((EAMey)) 020, and 16-301-030.
Medusahead Taeniatherum caput-medu-
sea subsp. caputmedusae
Plantains Plantago spp.
Poverty weed Iva axillaris (Pursh:))
Puncturevine Tribulus terrestris ((£))
St. Johnswort Hypericum perforatum standards.
() requirements.
Dalmation toadflax Linaria dalmatica (&5
MitL))
Yellow toadflax Linaria vulgaris (H#E)) filed 5/30/02, effective 6/30/02)
Western ragweed Ambrosia psilostachya
(PE))
Wild mustard Sinapis arvensis subsp.
arvensis
Wild oat Avena fatua (£))

Proposed
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(b) The seed conditioning facility is maintained and
cleaned. Equipment must be easily accessible for cleaning
and inspection, and must be cleaned between lots;

(c) Each lot of seed is identified with a lot number;

(d) Screenings are disposed of in accordance with chap-
ter 15.49 RCW; and

(e) Seed is sampled in accordance with WAC 16-301-
095, 16-302-090 and 16-302-091.

(4) A seed conditioning facility must be approved by the
department prior to handling seed for certification in bulk.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-130 ((Whatare-the)) Responsibilities of
a seed conditioner((2)). (1) It is the responsibility of a
department approved seed conditioner to operate in a manner
that:

(a) Maintains the purity and identity of seed conditioned,
stored, transshipped or labeled.

(b) Complies with the standards and procedures for con-
ditioning and sampling seed in accordance with chapter 15.49
RCW and rules adopted thereunder.

(2) Prior to shipping seed out-of-state, ((the-seed-eendi-

tioner-must-obtain-approval fromthe-eertifying ageney:
Refer)) adhere to WAC 16-302-145 through 16-302-165 for
interagency seed certification requirements.

(3) Records of all operations must be complete and ade-
quate to account for all incoming seed and final disposition of
seed.

(4) The seed conditioner is responsible for seed certifica-
tion fees including sampling, testing, production and final
certification fees, and may request the responsibility for addi-
tional fees.

(5) Failure of a seed conditioner to comply with the seed
law and rules is cause for the department to revoke a seed
conditioning permit under the provisions of chapter 34.05
RCW, the Administrative Procedure Act.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-135 ((What)) Considerations ((are
there)) for blending seed((?)). (1) Size of seed blend permit-
ted is dependent on factors such as quality of seed lots to be
blended and the conditioning plant facilities.

(2) A blend data sheet is filed with the certifying agency
and must be maintained by the seed conditioner. Laboratory
analysis must be completed before tags are issued.

(3) Seed must be blended by a seed conditioner approved
by the department under WAC 16-302-125.

(4) A representative of the certifying agency may super-
vise the blending operation.

(5) A tetrazolium test may be used in lieu of a germina-
tion test.

(6) (Upor-approval-of the-eertifyingageney;)) Field run
lots of seed may be commingled to facilitate conditioning.
The blend fee shall not apply.

(7) Remill lots of seed may be blended prior to testing to
facilitate processing.

Proposed
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(8) Individual lots of grass seed shall not contain more
than one hundred eighty per pound and alfalfa and clover
shall not contain more than ninety per pound of objectionable
weed seeds.

(9) Individual lots must be free of prohibited noxious
weed seeds.

(10) Two or more sod quality lots may be blended and
tagged as a "sod quality mixture or blend." Appropriate tags
will be issued and blend fee shall be applicable.

(11) Seed lots resulting from a blend of different certi-
fied classes may only be labeled at the lower class.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-140 ((When—are-seed-blends—eligible
fer)) Tagging seed blends prior to analysis((2)). Blends are

eligible for tagging prior to analysis of the official sample of
the blend upon meeting the following conditions:

(1) The calculated percent of impurities (weeds, crop,
inert, etc.) is twenty percent less than the maximum allowed
in rules for seed certification.

(2) The calculated percent of germination is not less than
the minimum germination standard established in the rule for
seed certification.

(3) All seed lots blended meet certification standards.

(4) All lots of seed used in a registered class blend must
meet registered class purity and germination standards.

(5) Fees for blending are payable to the department by
the person requesting permission for the blend after comple-
tion of lab analysis. Refer to chapter 16-303 WAC for the
appropriate fee.

AMENDATORY SECTION (Amending WSR 03-18-072,
filed 8/29/03, effective 9/29/03)

WAC 16-302-150 Eligibility for interagency certifi-
cation. (1) Seed recognized for interagency certification
must be received in containers carrying official certification
labels ((er)). accompanied by transfer certificates or other
proper documentation showing evidence of its eligibility
from another official certifying agency together with the fol-
lowing information:

(a) Variety and species;

(b) Quantity of seed;

(c) Class of seed; and

(d) Field or lot number traceable to the previous certify-
ing agency's records.

(2) Seed tagged and sealed with official certification tags
is eligible for interagency certification without obtaining
approval from the certifying agency of the originating state.

(3) An "interagency certified seed" report form must be
submitted to all certifying agencies involved. Forms can be
obtained from the department seed program. Information
required to complete the form includes:

Part A

* Name
* Address of shipper
* Destination
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* Shipping weight

« Lot number and receiving weight

* Grower name

* Field number

* Date of seed shipment

* Amount of seed used

* Date shipment is received by the receiving state

Part B

(« . . . .
K &S 5.15 5;; 5553] )E)EEE gsate

* Clean weight

» Bag count

* New lot number if different than the receiving lot number

((~Sereenings-weight))

(4) Certified seed not tagged and sealed with official cer-
tification tags must follow the interagency certification pro-
cedure in WAC 16-302-155.

AMENDATORY SECTION (Amending WSR 03-18-072,
filed 8/29/03, effective 9/29/03)

WAC 16-302-155 Interagency seed certification pro-
cedure. Certified seed that is produced in Washington state
and shipped out-of-state must comply with the interagency
seed certification procedure.

(1) The interagency seed certification procedure for field
pea, lentil, soybean, small grain and sorghum seed is as fol-
lows:

(a) A certified seed sale certificate must be executed by
the department for unprocessed seed pending final certifica-
tion when moved out-of-state.

(b) Unprocessed seed pending final certification is sub-
ject to all certification fees when moved out-of-state.

(2) The interagency seed certification procedure for all
other kinds of seed except field pea, lentil, soybean, small
grain and sorghum seed shipped out-of-state is as follows:

(a) ((Obtainappreval-of-all-certifyingagenetesinvelved
. bi i

»)) Complete section (A) of "interagency certified seed"
report referred to in WAC 16-302-150(3). ((Prier-te-ship-
ment)) One copy of the "interagency certified seed" report
must be submitted to the department seed program and one
copy to the certifying agency where seed is being processed.

((»)) (b) Clearly mark each container with the lot number
and Washington field number.

((®))) (c) If the department is to finalize certification,
upon completion of seed processing, section (B) of "inter-
agency certified seed" report referred to in WAC 16-302-
150(3) must be completed and submitted to the ((department
seed-program:

. i i ] .
draw—an-offietal sample—The)) appropriate certification
agency. A sample must be submitted to the department seed
program.

((#) (d) When Washington state certification tags are
used, the lot must be tagged and sealed under supervision of
the department. The applicant must pay a mileage fee and
hourly rate for all additional mileage and travel time required.
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((#)) (e) When Washington state interagency tags are
used, the tags must be mailed to the nearest representative of
the certifying agency having jurisdiction for tagging.

((€e))) () If another state receives seed and finalizes cer-
tification, the department must advise the receiving state's
certifying agency of certification eligibility. Sampling, test-
ing, and tagging shall be in accordance with the receiving
state's requirements.

((6))) (g) The applicant for interagency seed certifica-
tion is responsible for all fees authorized under Washington's
certification program and any additional fees that may be
assessed by both agencies involved. Fees for Washington's
interagency certification program must be paid upon submis-
sion to the department of the "interagency certified seed"
report, section (A).

AMENDATORY SECTION (Amending WSR 10-08-028,
filed 3/31/10, effective 5/1/10)

WAC 16-302-170 Other considerations in applying
the standards for certification. (1) Any crop certification
standard, with the exception of germination that is expressed
as a percent will be derived from a test based on the minimum
weight for purity analysis as specified in the ((2608)) 2013
AOSA rules for that crop unless otherwise specified in rule.

(2) Any crop certification standard that is based on a
number per pound will be derived from a test based on the
minimum weight for noxious weed seed examination as spec-
ified in the ((2600)) 2013 AOSA rules for that crop unless
otherwise specified in rule.

(3) For species that have a high rate of inherent dor-
mancy, it will be acceptable to use the percent of total viabil-
ity instead of germination percentage for certification only.
State and federal seed laws require seed be labeled on a ger-
mination test.

(4) For species or varieties that contain GMO (geneti-
cally modified organism) traits, herbicide resistant traits, or
other novel traits, each seed lot may be required to meet min-
imum trait standards as defined by the breeder or trait owner.
The variety description must define the trait. To determine
the level of trait present, a test such as PCR (polymerase
chain reaction) or specified bioassay test may be required. If
a test is not otherwise available the variety owner must pro-
vide testing protocols to the department.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-210 ((Whatis-the)) Organization for
economic cooperation and development((%)). The Organi-
zation for Economic Cooperation and Development (OECD)
certification scheme is an international organization limited
to federal government membership. The agricultural research
service of the United States Department of Agriculture is
responsible for implementing the OECD seed certification
schemes in the United States. The department, by virtue of an
agreement with the agricultural research service, United
States Department of Agriculture, is authorized to implement
OECD certification in Washington state.
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AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-215 Crop standards for OECD variety
certification. (1) With the exception of seed standards estab-
lished in rule by the department and the OECD scheme for
varietal certification, the general and specific crop certifica-
tion standards ((as-established-inrule by-the-department)) are
basic and, together with the following specific standards,
constitute the rules for OECD varietal seed certification.

(2) Varieties eligible for OECD certification((z)):

(a) Crop varieties of Unites States origin shall be eligible
for OECD certification only if accepted into Washington
state's certification program.

(b) Crop varieties, of origin other than United States, are
eligible for OECD certification only if listed in OECD publi-
cation, List of Cultivars Eligible for Certification.

(3) Classes of seed eligible for OECD certification((<)):

OECD
Washington and Label Equivalent OECD Seed | Label
U.S. Seed Classes Color Classes Color
Breeder - Prebasic () White
with diag-
onal violet
stripe
Foundation White Basic White
Registered Purple Basic White
Certified Blue 1st Generation Certified | Blue
Seed
Certified produced Blue 2nd Generation Certified | Red
from Certified Seed

(a) Breeder or prebasic shall be planted to be eligible to
produce basic white label.

(b) Foundation white label, registered purple label, or
basic white label shall be planted to be eligible to produce 1st
generation blue label.

(c) Certified or 1st generation blue label shall be planted
to be eligible to produce 2nd generation red label.

(4) OECD seed stock sample. Each lot of OECD seed
stock shall be sampled under supervision of the certifying
agency before seals are broken. Samples are used as control
for grow out test and a portion may be submitted to seed lab-
oratory for analysis if deemed necessary. Seed stock lots
without official tags will not be granted OECD approval.

(5) The department must obtain approval from the origi-
nating country for each OECD seed stock lot to be planted in
the state of Washington for OECD production. Request for
OECD approval is submitted by the seed program to ARS-
((Beltsville; Maryland)) Gastonia, North Carolina, which
then contacts the originating country.

(6) Application for OECD certification and fees.

(a) Applicant desiring plantings to be eligible for OECD
certification must submit applications and fees as required for
certification of that crop under Washington state's certifica-
tion standards. Certification requirements and procedures for
each species shall be the genetic standards in Washington
state's certification program supplemented by OECD stan-
dards and by the limitations specified by originating country;
such as, length of stand and number of seed crops eligible.
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All OECD seed shall be ((effietally)) sampled according to
WAC 16-302-090 and tested prior to tagging. Seed lots may

not be required to meet Washington's minimum purity or ger-
mination certified seed standards.

(b) Washington OECD eligible lots may, with approval
of both agencies involved, be blended with OECD eligible
seed of other state agencies. The applicant is responsible for
all fees of both agencies involved.

(¢) Seed produced out-of-state and processed in Wash-
ington must be OECD tagged by the state of origin.

(7) OECD tagging and sealing. OECD tags shall be
printed and issued according to OECD rules. The department
seed program shall issue an OECD reference number; e.g.,
(USA-W-78-000), which is printed on each tag. The depart-
ment recommends that OECD reference numbers be sten-
ciled on each bag. Additional statements on the OECD tag
such as, "date of sealing," etc., must be kept to a minimum.

(8) Bagging sample of OECD lot. A bagging sample of
each lot of OECD seed tagged is drawn under supervision of
the certifying agency. One hundred to two hundred fifty
grams of the sample must be held for the originating country,
and the balance of the sample is used for required post control
grow-out tests.

(9) OECD certtificate. The seed program shall issue an
OECD certificate showing:

(a) Species((5))s

(b) Variety((:)):

(c) Reference number((5));

(d) Date of sealing((5)):

(e) Number of containers((5))

(f) Weight of lot, class of seed((5)); and

(g) OECD reference number of seed stock used for each
lot tagged and sealed upon receipt of tagging report and bag-
ging sample.

One copy of the OECD certificate is to be mailed to the
shipper, one copy is mailed to ARS-USDA, ((ene-eopyis
attached-to-baggingsample)) and one copy is for department
seed program files.

(10) OECD grow-out tests. As prescribed by OECD
rules, at least one of four domestic ((Jots)) first generation
lots and every basic lot tagged and all lots of foreign varieties
OECD tagged must be planted in grow-out tests.

(11) Special OECD fees. In addition to fees required by
applicable Washington certification rules, an additional fee
shall apply to all seed tagged OECD. Refer to chapter 16-303
WAC for the appropriate fee.

All fees are payable by the person requesting OECD cer-
tificate.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-220 ((What-are-the)) Standards for
alfalfa seed certification. (1) The general seed certification
definitions and standards in this chapter are basic and
together with WAC 16-302-225 through 16-302-240 consti-
tute the standards for alfalfa seed certification.

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.
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AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-245 ((What-are-the)) Standards for
bean seed certification. (1) The general seed certification
standards and definitions in this chapter are basic and
together with WAC 16-302-250 through 16-302-270 consti-
tute the standards for bean seed certification.

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

(3) Prior to the planting of bean seed stock, the seed must
be in compliance with the quarantine requirements found in
chapter 16-301 WAC in order to be eligible for certification.
Any seedling application submitted without proof of quaran-
tine compliance will not be accepted into the certification
program. Any seed field planted in violation of chapter 16-
301 WAC will be subject to the procedures in WAC 16-301-
435, 16-301-440, and 16-301-485.

AMENDATORY SECTION (Amending WSR 02-12-060,
filed 5/30/02, effective 6/30/02)

WAC 16-302-260 Field tolerances and requirements
for bean seed certification. (1) Field tolerances and require-
ments for the production of a bean seed crop are as follows:

Field Producing

Foundation Registered Certified
[Percent of other vari-
leties or off-type
plants none found ((64%)) 0.10 ((6:2%)) 0.20
[Percent of other
crops((®)) (a) none found ((63%)) 0.10 ((6+%)) 0.10
Percent of total seed-
borne diseases((%%))
(b) none found none found none found

((®#)) (@) Except as noted in subsection (6) of this section.
((3%)) (b) ((Exeeptasnetedin)) See subsection (7) of this section.

(2) Snap and kidney beans must be isolated by 1320 feet
from known bacterial blight.

(3) The following requirements apply to bean seed certi-
fication:

(a) Pintos, red mexicans, pinks, great northern, small
whites, navy beans, and black turtle beans may be grown for
an unlimited number of generations under rill or sprinkler
irrigation.

(b) Kidney beans, cranberry types, Taylor horticultural
types, and Borlotto types may be grown for an unlimited
number of generations under rill irrigation or for one genera-
tion under rill irrigation and, subsequently, for two genera-
tions under sprinkler irrigation. The fourth and unlimited sub-
sequent generations may be grown and inspected with the
same alternation of irrigation types.

(4) Bean fields must be rogued of weeds, off-type plants,
volunteer plants, and plants showing symptoms of seed-
borne diseases. Excessive nightshade shall be a cause for
rejection.

(5) For a bean field to be eligible for certification it must
be clean and have boundaries that are clearly defined and a
minimum of 36" which is adequate to prevent mechanical
contamination.
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(6) Excessive weeds, poor stands, lack of vigor, or any
other condition which is apt to make inspection inaccurate
may be cause for rejection of a bean field.

(7) Bean fields, including those planted with a dominant

I-gene cultivar, ((are-allewwed-thefollewinglevelsefbean
e ; ¥ s the_field For foundation el

’
(1)

+-0%)) must be in compliance with WAC 16-301-365
through 16-301-440.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-275 ((What-are-the)) Standards for
corn seed certification. (1) The general seed certification
definitions and standards in this chapter are basic and
together with WAC 16-302-280 through 16-302-315 consti-
tute the standards for corn seed certification.

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-320 ((What-are-the)) Standards for
grass seed certification((2)), (1) The general seed certifica-
tion definitions and standards in this chapter are basic and
together with WAC 16-302-325 through 16-302-360 consti-
tute the standards for grass seed certification.

(2) Each lot of seed stock subject to the annual bluegrass
and rough bluegrass quarantine as established in chapter 16-
301 WAC must be in compliance with the quarantine require-
ments prior to planting in order to be eligible for certification.
Any seedling application submitted without proof of quaran-
tine compliance will not be accepted into the certification
program. Any seed field planted in violation of chapter 16-
301 WAC will be subject to the violation procedures under
WAC 16-301-295 and 16-301-355.

(3) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

Proposed
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AMENDATORY SECTION (Amending WSR 11-06-023, filed 2/24/11, effective 3/27/11)
WAC 16-302-385 Grass seed standards for certification. The seed standards for grass shall be as follows:

SEED STANDARDS
CROP AND TYPE OF MAXIMUM SEEDS OF
REPRODUCTION AS PER MINIMUM % | MINIMUM % | MAXIMUM % | MAXIMUM % | MAXIMUM % | OTHER CROP GRASS
WAC 16-302-330 GERM (d)(n) PURE INERT WEEDS (b) | OTHER CROPS SPECIES
A Apomictic FNDT. | REG.
C Cross Pollinated FNDT. FNDT. FNDT. FNDT. FNDT. (i)| CERT. |SEEDS/|SEEDS/| CERT.
S Highly Self Fertile REG. | CERT. | REG. | CERT.| REG. | CERT. | REG. | CERT. | REG. (i) (a) 1b. Ib. %

BLUEGRASS %)) | (@) | @) | (3 (29)
Big 0.05 0.30 0.10 0.50 0.25
Canby 85| (@) | (@) | =3 ((25)
Kentucky 0.05 0.30 0.10 0.50 0.25
Canada((;)) & Upland (A) 70 70 90 90 10 10 (85) | (3) (}) ((5)) | 45/1b. | 454 /Ib.| ((25))
Rough (A) 70 70 90 90 10 10 0.05 0.30 0.10 0.50 | 45/lb. |454/Ib.| 0.25

(A) 80 80 97 97 3 3 (85) | () () ((5)) | 45/1b. | 454 /b. | ((25))
(A) 80 80 96 92 4 8 0.05 0.30 0.10 0.50 | 45/lb. |907 /Ib.| 0.25
(A) 5 5 95 95 5 5 0.30 0.30 0.10 0.50 | 45/1b. |454/b.| 0.25

BROMEGRASS
Smooth & Meadow ©) 80 85 95 95 5 5 (85) | (B) () ((3) | 9/b. | 91/1b. | ((25))
California, Mountain & ©) 85 85 95 95 5 5 0.05 (030(c)| 0.10 0.50 | 9/Ib. | 91/1b. | 0.25

Sweet @) | @) | (@) 1.0 ((25)

030 0.30(c)| 0.10 0.25

IDEERTONGUE ©) 50 50 97 95 3 5 ((59)) | (%) 1.0 1.0 1% - -

0.50 10.50 (c)

IFESCUE 83) | (@) | () | =3 ((29))
Tall & Meadow ©) 80 85 95 97 5 3 0.03 [030(c)| 0.10 0.50 | 18/1b. | 91 /1b. | 0.25
Blue, Hard &

Sheep (m)
Turf Type (0) ©) 80 85 95 97 5 3 (83) | (B) () ((3) | 9/b. | 45/1b. | ((25))
Reclamation/Range 0.03 [0.30(c) 0.10 0.50 0.25
Type (0) 80 85 95 92 5 8 9/b. | 45/Ib.
83) | @) | (F) | =3 ((25)
0.03 10.30(c)| 0.10 0.50 0.25
Chewings Red, ©) 80 90 95 97 5 3 ((83) | (B) () ((z5) | 9/Ib. | 45/1b. | ((25))
Idaho and other 0.03 [0.30(c)| 0.10 0.50 0.25
Fescue
ORCHARDGRASS © ] 380 85 1 ((85) | (99) | (F3) | ((39) | (#3) | (B) | (F) | (3) | 27/Ib. | 9/Ib. | ((25)
92 92 8 8 0.03 10.30(c)| 0.10 0.50 0.25
80 for penlate & latar

RYEGRASS ©) 85 90 (D) | 96 (k) | 97 (k) 4 3 ) | (3) () (%) | 9/Ib. | 45/b. | ((25))

Pennfine 80 85 96 (k) | 97 (k) 4 3 0.10 |0.30(c)| 0.10 0.50 9/lb. | 45/b. | 0.25
) | @) | (&) | (3 ((25))
0.10 |0.30(c)| 0.10 0.50 0.25
TIMOTHY 80 85 97 97 3 3 () | (3) (}) ((5) | 9/Ib. | 45/Ib. | ((25))
IWHEATGRASS ((61))
Beardless ©) 80 85 90 90 10 10 ) | (B) () ((3) | 9/Ib. | 45 /1b. 25
Bluebunch & Snake River | (C) 80 85 90 90 10 10 0.10 {0.30(c)| 0.10(e) |0.50(e)| 9/lb. | 45/Ib. 25
@) | @) | (@) | (5
0.10 [0.30(c)| 0.10 (e) |0.50 (e)
Intermediate, Tall ©) 80 85 95 95 5 5 ) | (B) () (%) | 9/Ib. | 45/1b. | ((25))
Pubescent 0.10 [0.30(c)| 0.10(e) |0.50(e) 0.25
Western, R/S, ©) 80 85 90 90 10 10 () | (3) (}) (5) | 9/Ib. | 45/Ib. | ((25))
Streambank, 0.10 [0.30(c)| 0.10 (e) 0.50 0.25
Thickspike (p) (e)(p)
Slender (S) 80 85 90 [(99)95 10 [((H®)5] () | (B) ((}) ((3) | 9/b. | 45/1b. | ((25
Crested & Siberian ©) 80 85 90 95 10 5 0.10 [0.30(c)| 0.10(e) | 0.50 9/lb. | 45/b. | p))
() | B) | () | 0.25
0.10 |0.30(c) | 0.10 (e) |-5))0.50 ((25))
(e) 0.25
Proposed [54]




Washington State Register, Issue 14-16

WSR 14-16-036

CROP AND TYPE OF MAXIMUM SEEDS OF
REPRODUCTION AS PER | MINIMUM % | MINIMUM % | MAXIMUM % | MAXIMUM % | MAXIMUM % | OTHER CROP GRASS
WAC 16-302-330 GERM (d)(n) PURE INERT WEEDS (b) | OTHER CROPS SPECIES
A Apomictic FNDT. | REG
C Cross Pollinated FNDT. FNDT. FNDT. FNDT. FNDT. (i)| CERT. [SEEDS/|SEEDS/| CERT.
S Highly Self Fertile REG. | CERT. | REG. | CERT.| REG. | CERT.| REG. | CERT. |REG. (i) | (a) Ib. Ib. %
INDIAN RICEGRASS (3) | () ((25))
S) | 80G) | 80() 95 90 5 10 030 | 050 |((5))0.50] 1.0 9/b. | 45/b. | 0.25
PUCCINELLIA ((m)) @) | (B3 | 3 (=25)
distans Alkaligrass ©) 80 80 90 95 5 5 0.30 0.50 0.50 1.0 45 /lb. | 454 /1b.| 0.25
IWILDRYE (((8))) ©) 80 80 90 90 10 10 ) | (3) (1) () | 9/b. | 45/1b. | ((25))
010 [030(c)| 010 | 050 025
BENTGRASS ©) 85 85 98 98 2 2 ((3) | (#4) ((2) ((-6)) - - -
0.30 | 040 0.20 |0.60 (h)
H(®
REDTOP © | 80 80 92 92 8 8 @) | )| 3 | (@) - - -
030 |050(f)| 0.50 0.20
IAnn.
ICANARYGRASS ©) 85 85 99 99 1 1 () | (3) 1 /lb. 3 /lb.
((GREEN-1) “©) 80 80 80 80 20 20 0.10 0.30 + S - - -
NEEDEEGRASS + 3}
SWHFCHGRASS © 60 60 90 90 10 10 + 25))
5 +5
HAIRGRASS © | 15 70 92 90 8 10 0.30 | 0.60 0.10 0.50 - - -
Slender
Tufted
BERMUDAGRASS «© - 80 - 97 - 3 - 0.20 - 0.25 - - -
GREEN NEEDLEGRASS | (O) | 80 80 80 80 20 20 0.10 | 0.30 0.10 0.50 - - -
SWITCHGRASS © | 60 60 90 90 10 10 0.50 | 1.50 0.10 0.25 - - -
The following (a) - (p) are notes to the above table. (k)  Maximum other ryegrass allowed as determined by fluorescence test:

Not to exceed ((-25)) 0.25% other grass species for blue tag seed.
Grass seed must not contain more than 45/1b. for registered seed 91/
Ib. for certified seed, singly or collectively, of objectionable weed
seeds. (See (f) of this subsection for certified bentgrass and redtop
exemption.) Grass seed shall be free of the seed of prohibited noxious

A tolerance of ((8-5)) 0.50% may be allowed for samples containing
weedy ((bremus)) Bromus spp. provided the total of all other weed

A standard tetrazolium (two hundred seed) test may be used in lieu of
germination test. NOTE: State and federal seed laws require seed be

A tolerance of ((9-8)) 0.80% may be allowed in registered and certi-
fied wheatgrass containing small grain seed provided the total of all

other crop seed does not exceed ((8-1)) 0.10% for registered class and

Certified seed must not contain over 907 seeds per pound, singly or
collectively, of the following weeds: Plantago spp., big mouse-ear

A maximum of ((58)) 0.50% weed seed may be allowed in certified
bentgrass containing silver hairgrass provided the total of all other

1.50% other fine bentgrasses and ((50)) 0.50% redtop may be
allowed in certified bentgrass containing a minimum of ((98-89)) 98%

A crop exam is required for all registered and foundation class grass

(a)
(b)
weeds.
(©
seeds does not exceed ((8-3)) 0.30%.
(d)
labeled on a germination test.
(e
((6-5)) 0.50% for certified class.
®
chickweed, yarrow, spotted cat's ear, and dandelion.
(€3]
weed seed does not exceed ((40)) 0.40%.
(h)
total bentgrass.
(@)
seeds.
G) Or 70% by Tz test.
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Foundation ((63)) 0.10%, registered 1%, certified 2% for annual and
3% for perennial containing a minimum of 97% total ryegrass.
Acceptable fluorescence levels for specific varieties available upon
request.

85% minimum germination allowed on ryegrass varieties as desig-
nated by the breeder or variety owner. See list maintained by the seed
program.

An ammonia test is required on hard, Idaho, blue and sheep fescue to
determine presence of other ((Eeseue)) Festuca sp. Other fine-leaved
fescue found in the ammonia test will be included with other crop not
other grass species.

Total viability as allowed in WAC 16-302-170 can be substituted for
germination percentage.

Turf type fescues 97% pure seed. Range/reclamation types 92% pure
seed. Varietal designation of turf or range/reclamation types ((are)) is
to be made by the breeder or variety owner. If no designation is made,
the variety will be considered a turf type.

10% slender wheatgrass is allowed in the certified class of Critana
and 5% Elymus species allowed in the certified class of Schwendimar,
provided that the total of all other grass ((spp-)) species does not
exceed ((25)) 0.25% and total other crop, including all other grass
((spp-)) species does not exceed ((50)) 0.50%.

AMENDATORY SECTION (Amending WSR 00-24-077,

filed 12/4/00, effective 1/4/01)

WAC 16-302-395 ((What-are-the)) Standards for sod

quality seed certification((2)). (1) The general seed certifi-
cation definitions and standards in this chapter and the grass
seed certification standards are basic and together with WAC
16-302-400 through 16-302-410 constitute the standards for
sod quality seed certification.

Proposed



WSR 14-16-036

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

AMENDATORY SECTION (Amending WSR 06-15-137,
filed 7/19/06, effective 8/19/06)

WAC 16-302-410 Standards for sod quality seed. (1)
Except for ryegrass sod quality seed, seed standards for sod
quality grass seed are as follows:

Minimum Maxi- Maxi-
((Purity)) | Minimum % | mum((*)% | mum((#%))%
Variety % Pure | Germination Other Crops (a) Weeds (b)
Kentucky
Bluegrass | 97((%)) 80((%)) ((64%)) 0.10 | ((62%)) 0.02
Red Fescue| 98((%)) 90((%)) ((64%)) 0.10 | ((:82%)) 0.02
Chewings
Fescue | 98((%)) 90((%)) ((64%)) 0.10 | ((62%)) 0.02
Tall Fescue| 98((%)) 85((%)) ((64%)) 0.10 | ((:82%)) 0.02

((®)) (@ Must be free of ryegrass, orchardgrass, timothy, Agrostis sp.,
black medic, Poa trivialis, brome, reed canarygrass, tall fescue,
clover, and meadow foxtail. Maximum allowable Canada blue-
grass ((-62)) 0.02%. When the base sample is one of these kinds,
the species will not be considered a contaminant (i.e., tall fescue
in tall fescue).

((3%)) (b) Must be free of Big, Canby and Sandberg bluegrass, dock, chick-
weed, crabgrass, plantain, short-awn foxtail, annual bluegrass,
velvetgrass, Vulpia sp., and noxious weed seeds as listed under
WAC 16-302-100 and 16-302-105.

(2) Seed standards for sod quality ryegrass seed are as
follows:

Minimum Other Maximum
((Rurity))%| Germination Crops((¥)) | % Weeds
Variety Pure ((a2xz)) % (d) % (a) (i) (¢)
Ryegrass ((-62%))
(=) () | 98((%)) 90((%+)) 0.10((%)) 0.02
((®#)) (@) Must be free of black medic, orchardgrass, timothy, Agrostis sp.,

Poa trivialis, brome, reed canarygrass, tall fescue, clover and
meadow foxtail. Maximum allowable Canada bluegrass 0.02%.

((#%)) (b) Maximum fluorescence levels as determined by breeder or vari-
ety owner.

((3%%)) (c) Must be free of Big, Canby and Sandberg bluegrass, dock, chick-
weed, crabgrass, plantain, annual bluegrass, velvetgrass, Vulpia
sp., short-awn foxtail, and noxious weed seeds as listed under
WAC 16-302-100 and 16-302-105. An additional 0.07% of
weedy Bromus spp. will be allowed.

((2£2%))  85% minimum germination allowed on ryegrass varieties as des-

() ignated by the breeder or variety owner. See list maintained by
the seed program.

(3) A sod seed analysis certificate is the basis of deter-
mining if a lot meets sod quality standards. This certificate is
issued by the certifying agency and represents a purity analy-
sis, a twenty-five gram noxious all weed all crop exam and a
germination test, except a 50-gram noxious all weed all crop
exam is required for fescues and ryegrass.

(4) In addition to a seed certification tag, seed meeting
sod quality certified seed standards will be tagged with a spe-
cial "sod quality seed" tag.

Proposed
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AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-415 ((What-are-the)) Standards for
sudangrass certification((2)), (1) The general seed certifica-
tion definitions and standards in this chapter are basic and
together with WAC 16-302-420 through 16-302-435 consti-
tute the standards for sudangrass seed certification.

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-445 ((Whatare-the)) Standards for flax
certification((2)). (1) The general seed certification defini-
tions and standards in this chapter are basic and together with
WAC 16-302-450 through 16-302-455 constitute the stan-
dards for flax certification.

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-460 ((What-are-the)) Standards for
woody plants ((and)), Forbes, and other reclamation spe-
cies certification((2)). (1) The general seed certification
definitions and standards in this chapter are basic and
together with WAC 16-302-465 through 16-302-470 consti-
tute the standards for woody plants and Forbes certification.

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-465 Land requirements and field stan-
dards for woody plants ((and)), Forbes, and other recla-
mation species. (1) The life of a stand shall be unlimited as
long as seventy-five percent of the plants present in the stand
are those that were planted originally.

(2) To be eligible for the production of certified class of
seed, a field must not have grown or been seeded to the same
species during the previous four years for foundation, three
years for registered, and two years for certified.

(3) A seed field inspection must be made the year of
establishment and at least once each year that seed is to be
harvested. This inspection will be made at a time when plant
development allows for the detection of factors such as off-
type varieties and weed contamination.

(4) Isolation for seed production the minimum distance
from a different variety or wild hybridizing populations are
as follows:

Minimum of isolation-feet:

Fields of 2 acres | Fields of more than
or less 2 acres
Foundation & registered 400 200
Certified 200 100
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Volunteer plants may be cause for rejection or reclassifi- Maximum ((#atie)) ration of heads or plants
cation of a seed field. [Factor Foundation Registered Certified
(5) Specific field tolerances: Other kinds 1/2000 1/1000 1/500
Maximum ((#atie)) ration of heads or plants Inseparable other spe-
[Factor Foundation Registered Certified lcies)
Other varieties & off type 1/1000 1/500 1/250 IProhibited noxious weeds| None found None found | None found

AMENDATORY SECTION (Amending WSR 00-24-077, filed 12/4/00, effective 1/4/01)

WAC 16-302-470 Seed standards for woody plants ((and)), Forbes, and other reclamation species.

SEED STANDARDS

Minimum % | Maximum % Maximum Maximum %
Minimum % Ger- Pure seed Inert Y% Weeds((* Other crops
Crop mination ((tmins))) ((tminsy)) ((tmaxs))) tmax))) (a) (tmax)))
F/R C F/R C F/R C F/R C F/R C
Small burnet 80 80 95 95 5 5 (=) 2 1 25
0.10
Purple prairie clover 60((%%)) | 60((%%)) 95 95 5 5 ((28)) 5 1 25
®) ®) 0.20
Bitterbrush, antelope 75 75 95 95 5 5 0.10(a) 0.20 0.40 1.25
0.15 0.50
Balsamroot, arrowleaf 85 85 99 98 1.00 2.00 0.02 0.04 0.10 0.20
sclerotinia 0 1/1b
Saltbush, four-wing 30 30 85 85 15 15 0.25(a) .5(a) 40 1.25
15 .50
Gallardia(d) 60 60 90 90 10 10 0.20(a) | 1.00(a) 20 2.00
10 25
Prairie blazingstar or 60 60 85 80 15 20 0.30(a) | 0.30(a) 0.20 2.00
Gayfeather, thickspike 0.10 0.25
(Liatris pycnostachya)(d)
Kochia, prostrate, forage 35 35 65 65 35 35 0.10 0.20 9/1b 25/1b
Restricted noxious weeds 45/1b 91/1b
Artemesia 30 30 80 80 20 20 0.25 0.50(a) 0.40 1.25
sage, Louisiana 50 50 10 10 90 90 0.25(a 0.50(a 0.40 1.25
sagebrush, big mountain 0.25 0.75
sage, pitcher's 25 25 90 90 10 10 0.30(a) | 0.30(a) | 0.20(c) | 2.00(c)
(Salvia) 0.10(g) 25(g)
Milkvetch, cicer 75 70 99 98 1 2 0.01(a) | 0.20(a) 0.01 0.20
Alfalfa & sweet clover 9/Ib 45/1b
Restricted noxious None 9/1b
Sclerotia 0.10 | 0.10 0.10(g) | 0.50
Lupine 80 80 98 98 2 2 0.25 0.50 0.10 0.40
Restricted noxious 0 9/1b
Mountain mahogany 60 60 85 85 15 15 0.25(a) | 0.50(a 0.40 1.25
0.15 0.75
Penstemon spp. 80(d) 80(d) 90 90 10 10 0.20 1.00 0.20(c 2.00(c)
90/1b(e 180/
Ib(e
[57] Proposed
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Minimum % | Maximum % Maximum Maximum %
Minimum % Ger- Pure seed Inert % Weeds((* Other crops
Crop mination (i) | ((tmins)) (tmaxy) tmax))) (a) ((tmaxy))
F/R C F/R C F/R C F/R C F/R C
Prairie-coneflower 60 60 90 90 10 10 0.20(a) 1.00 0.20(c) 2(c)
(a) 0.10 2.00
Safflower - 85 - 99 - 1 -(a) 10(a - 0.10
lin lin 1
2lbs Ib(f)
Sainfoin - 80 99 99 1 0.10(a) 0.20 0 0.10
Restricted noxious weeds 9/lb
Sand-reed, prairie 70 70 90 90 0.10 0.10 0.10 0.25 0.10 0.50
Winterfat 40 40 60 60 40 40 0.25 0.50 40 1.25
0.15(g) | 0.75
((*)) (a) Must be free prohibited and restricted noxious weed seed. Fields of Cross Polli-
((#%)) (b) Includes total germination and hard seed. nated Varieties Fields of Self Polli-
© Never to exceed 0.25% other Forbes. Class Including Hybrids nated Varieties
() Total viability by TZ. Different class of same
@ Sweet clover. variety 165 feet 165 feet
® Barley. oafs. rye, iriticale. or wheat. These isolation distances are minimum and must be met
() Other varieties or kinds. in all cases.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-475 ((What-are-the)) Standards for
rapeseed, mustard (Brassica_spp. and Sinapis alba). and

(3) Volunteer plants may be cause for rejection or reclas-
sification of a rapeseed field.
(4) Specific standards for rapeseed are:

radish certification((2)). (1) The general seed certification
definitions and standards in this chapter are basic and
together with WAC 16-302-480 through 16-302-490 consti-
tute the standards for rapeseed certification.

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

AMENDATORY SECTION (Amending WSR 06-15-136,
filed 7/19/06, effective 8/19/06)

WAC 16-302-480 Field standards for rapeseed, mus-
tard (Brassica spp. and Sinapis alba), and radish certifica-
tion. Field standards for the production of rapeseed are as fol-
lows:

(1) A portion of a rapeseed field may be certified if the
area to be certified is clearly defined.

(2) A field producing foundation, registered or certified
rapeseed, also known as canola (Brassica napus), must be the
minimum specified isolation distance from fields of any other
variety of Brassica napus, from fields of the same variety that
do not meet the varietal purity requirements for certification,
as well as from fields of Brassica rapa, Brassica oleracea,
and Brassica juncea as indicated in the following table:

Fields of Cross Polli-
nated Varieties Fields of Self Polli-
Class Including Hybrids nated Varieties
Foundation 1 mile 660 feet
Registered 1 mile 660 feet
Certified 1 mile 330 feet

Proposed
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Maximum % permitted in each class
Factor Foundation Registered Certified
Other None found((*)) | None found((*)) | 1.00((%))
varieties((*)) (a) | (b) (b)

((®#)) (a) Other varieties are considered to include Brassica rapa, Brassica
oleracea, Brassica juncea, off-type plants of Brassica napus and
plants that can be differentiated from the variety being inspected.

((h) (b)) None found means none found during the normal inspection pro-
cedures. None found is not a guarantee to mean the field inspected
is free of the factor.

(5) Field standards for mustard and radish are as follows:

Class of Seed Pro- Maximum Other Isolation Require-
duced Varieties Permitted ments
Foundation or regis-

tered None 1320 feet
Certified 1:500 660 feet

(6) Inspection will be made by the certifying agency
when the crop is in the early flowering stage.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-485 Land requirements for rapeseed,
mustard (Brassica spp. and Sinapis alba), and radish cer-
tification. (1) Land requirements prior to planting for the
production of rapeseed are as follows:
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Years Field Shall
be Free of Rape-
Class Planted Class Produced seed
Breeder Foundation 5
Foundation Registered 4
Breeder, Founda-
tion, Registered Certified 3

(2) Land requirements prior to planting of mustard or
radish are as follows:

Years free from any cruci-

Class produced ferous crop

Foundation, registered or 5 years

certified

May be reduced to three years if following the same variety
of the same or higher class.

WSR 14-16-036

(3) For all classes no manure or other contaminating
materials shall be applied during the establishment and pro-
duction period of the rapeseed stand.

((3))) (4) Reseeding of a rapeseed, mustard, or radish
field due to failure or partial failure of the first seeding may
be done by referring to the guidelines in WAC 16-302-
045(5).

((4)) (5) Ditchbanks, roadways, etc., adjacent to a cer-
tified rapeseed field must be free of volunteer rapeseed and
prohibited noxious weeds.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 02-12-060, filed 5/30/02, effective 6/30/02)

WAC 16-302-490 Seed standards for rapeseed, mustard (Brassica spp. and Sinapis alba), and radish certification.

Seed standards for the production of rapeseed, mustard, and radish are as follows:

Purity Foundation Registered Certified

Pure seed ((MHn))) (minimum) % ((99-60%)) 99 ((99-60%)) 99 ((99-60%)) 99

Other crop and/or varieties ((Max))) (maximum) 9/1b 9/1b 18/Ib

Inert matter ((Max))) (maximum) % ((3-66%)) 1 ((80%)) 1 ((+00%)) 1

Weed seed 91/1b and not 91/1b and not 181/1b and not
((Mex))) (maximum) % to exceed 0.01% to exceed 0.01% to exceed 0.25%

Prohibited noxious weeds ((()) (a) None found None found None found

Objectionable weeds ((€2))) (b) ((Max))) (maximum) 5/1b 9/lb 18/1b

Chemical analysis ((3))) (c). (d). (e)

Germination ((Min)) (minimum) % ((85-60%)) 85 ((85-60%)) 85 ((85-60%)) 85

Note:

() (&) None found means none found during normal inspection proce-
dures. None found is not a guarantee that the lot is free of nox-
ious weed seeds.

() (b) Objectionable weed seeds are defined as restricted noxious
listed in WAC 16-301-050 plus: Brassica nigra, Sinapis arven-
sis, Brassica juncea, and Raphanus raphanistrum.

() ()  Erucic acid content shall be less than 2% and glucosinolate
content shall not be greater than thirty micromoles unless other
tolerances are described by the plant breeder for each variety.

() (d)  Erucic acid and glucosinolate analysis must be conducted on
clean seed.

() ()  Erucic acid and glucosinolate analysis must be conducted at a
WSDA approved laboratory.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-495 ((What-are-the)) Standards for red
clover seed certification((2)). (1) The general seed certifica-
tion definitions and standards in this chapter are basic and
together with WAC 16-302-500 through 16-302-520 consti-
tute the standards for red clover seed certification.

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-525 ((What-are-the)) Standards for
white clover and trefoil seed certification((2)). (1) The gen-
eral seed certification definitions and standards in this chap-
ter are basic and together with WAC 16-302-530 through 16-
302-545 constitute the standards for white clover and trefoil
seed certification.

(2) Fees for seed certification are assessed by the certify-
ing agency as established in chapter 16-303 WAC.

SEED CROPS CERTIFIED BY ((WS€&tA)) THE
WASHINGTON STATE CROP IMPROVEMENT
ASSOCIATION

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-555 Labeling and sealing of certified
seed of small grains by a grower. The certifying agency
may authorize a grower who has his own equipment and con-
ditions his own seed to label and seal certified seed of small

grains. The grower's cleaning equipment must be approved

Proposed
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by the department or its authorized agent according to WAC
16-302-125.

AMENDATORY SECTION (Amending WSR 10-08-028,
filed 3/31/10, effective 5/1/10)

WAC 16-302-560 Miscellaneous field and seed
inspection standards for buckwheat, chickpea, field pea,
lentil, millet, soybean, sorghum, small grain seed certifi-
cation. (1) Field inspection ((standards)) timing for buck-
wheat, chickpea, field pea, lentil, millet, soybean, sorghum,
small grain seed entered in the certification program are:

(a) For field pea and ((ehiekpea{garbanze-bean))) lentil
- When seed crop is in full bloom ((and-at-maturity));

(b) For ((fenti)) chickpea (garbanzo bean) - When seed
crop is mature enough to differentiate leaf type (compound or
simple leaf type) and in full bloom ((and-atmatarity));

(c) For soybean - When seed crop is in full bloom and/or
of mature color;

(d) For open pollinated sorghum - When seed crop is in
full bloom, and optionally again when seed crop begins to
show mature color;

(e) For hybrid sorghum - Two inspections during bloom
and one inspection after seed begins to show mature color;

(f) For small grains - When seed crop is fully headed and
of mature color;

(g) For millet - One inspection during bloom and one
inspection after seed begins to show mature color; and

(h) For buckwheat - One inspection when seed crop is in
full bloom.

(2) Any condition or practice which permits or causes
contamination of the seed crop, such as failure to prevent
seed formation of prohibited noxious weeds, or excess weeds
including excessive objectionable or restricted noxious
weeds, or mechanical field mixing, is cause for rejection
upon inspection. Fields rejected for jointed goatgrass ((atfirst
inspeetion)) or jointed goatgrass hybrids are not eligible for
reinspection and must remain ineligible for any production of
certified classes of small grain seed until a reclamation proce-
dure, as specified in subsection (3) of this section has been
completed. Fields rejected for other causes will remain eligi-
ble for reinspection.

(3) The jointed goatgrass reclamation procedure includes
the following:

(a) Each grower must develop a reclamation plan for his/
her affected fields. The plan must be based on the most cur-
rent recommendations of Pacific Northwest scientists and
Washington State University cooperative extension as well as
good management practices. The plan may include use of
certified seed, spring cropping practices, and late tilling and
planting. No particular program is specified or endorsed and
compliance with a program does not assure eligibility for the
production of certified classes of small grain seed. Eligibility
is based solely upon results of field inspections as provided in
(b) through (e) of this subsection.

(b) The rehabilitation and inspection program duration is
three years for irrigated land and five years for dryland with-
out production of certified small grain seed and the first year
of certified seed production thereafter.

Proposed
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(c) Annual inspections of the affected fields are con-
ducted by the certifying agency during the prescribed rehabil-
itation period at such time that the jointed goatgrass or jointed
goatgrass hybrids would be most visible.

(d) Following the prescribed period of rehabilitation and
during the first certified seed production year, a minimum of
three field inspections are conducted by the certifying
agency.

(e) If jointed goatgrass ((is)) or jointed goatgrass hybrids
are found during any inspection as provided in (c) and (d) of
this subsection, the rehabilitation program is determined
unsuccessful or the field is declared ineligible and the reha-
bilitation and inspection program for that field must begin
again at year one of the procedure.

(4) Field run lots of seed of the same variety may be
commingled to facilitate storage and conditioning.

(5) No prohibited noxious weed seeds are permitted
upon inspection for seed standards.

(6) Germination minimum refers to germination when
sampled.

(7) If chemically controllable seed-borne diseases are
noted upon inspection for field standards and seed standards
for small grains, treatment of seed is required.

(8) Wild oat, isolated patches and borders must be
removed or clearly marked so as to avoid harvesting with the
rest of the field. If rejected, a reinspection is necessary to
assure clean-up efforts are satisfactory. Spot checks are con-
ducted on fields where heavy patches or contaminated bor-
ders were noted. Harvesting these areas with the rest of the
field is cause for rejection of the entire field.

(9) The official laboratory providing seed analysis for
the purpose of certification is the department.

(10) For all fields planted with varieties that contain the
CLEARFIELD trait as defined in the variety description, docu-
mentation will be required to be submitted with the certifica-
tion application verifying that the production field meets all
production guidelines and was sprayed with the appropriate
herbicide. CLEARFIELD is a trait that makes a plant resistant to
the Imazamox herbicide.

AMENDATORY SECTION (Amending WSR 00-24-077,
filed 12/4/00, effective 1/4/01)

WAC 16-302-660 Field pea standards for seed certi-
fication. (1) The land, isolation, and field standards for field
pea seed certification are:

FIELD OTHER
LAND ISOLATION OFF-TYPE CROP
MINIMUM | MINIMUM MAXIMUM MAXIMUM
CLASS YEARS FEET PLANTS/ACRE |PLANTS/ACRE
None
((F06+x)) found((*££))
Foundation | 5((%)) (a) 50 (b) None found (©)
None
((+60%£)) found((*£%))
Registered | 3((%¥)) (a) 50 (b) 10 (©)
None
found((¥£*))
Certified 2((®)) (@) | 25((*%)) (b) 20 ©)




((*)) (@) Spring peas also require 10 years land history with no production

of Austrian pea for all classes.

((#%)) (b) Reduce to three feet from fields producing a certified class of the
same variety. In addition, each field pea field for certification must

Washington State Register, Issue 14-16

©) peas, no rye is permitted.

be isolated by three feet from small grain fields. To prevent

mechanical field mixing of swathed field pea seed crop, the plant-
ing of small grain between field pea fields, except for the three feet
of isolation, is recommended.

WSR 14-16-036

((3%%))  For spring peas, no Austrian pea or rye is permitted. For Austrian

(2) Seed certification standards for field pea are:

OFF-TYPE PURE SEED INERT OTHER CROP WEED GERMINATION
CLASS MAXIMUM % MINIMUM % MAXIMUM % MAXIMUM % MAXIMUM % MINIMUM %
Foundation None found 99.00 1.00 None found None found 85
Registered None found 99.00 1.00 None found 0.25((%%)) (b) 85
Certified 0.03 99.00 1.00 0.10((®)) (a) 0.25((%%)) (b) 85

((®*)) (@) For spring peas, no Austrian pea or rye is permitted. For Austrian peas, no rye is permitted.

((3%)) (b) Other tolerance for weed seed:

OBJECTIONABLE WEED SEED
MAXIMUM
Registered 1/1b
Certified 2/1b

AMENDATORY SECTION (Amending WSR 00-24-077, filed 12/4/00, effective 1/4/01)

WAC 16-302-665 Lentil standards for seed certification. (1) Land, isolation, and field standards for lentil seed certifica-

tion are:

FIELD OTHER
LAND ISOLATION OFF-TYPE CROP
MINIMUM MINIMUM MAXIMUM MAXIMUM
CLASS YEARS FEET PLANTS/ACRE | PLANTS/ACRE
((+06%))
Foundation 5 50 (a) None found None found
((+06%))
Registered 4 50 (a) 10 10((*%)) (b)
Certified 25((%)) (a) 20 20((%2)) (b)

((*)) (a) Reduce to three feet from fields producing a certified class of the
same variety. In addition, each lentil field for certification must be
isolated by three feet from small grain fields. To prevent mechani-
cal field mixing of swathed lentil seed crop, the planting of small
grain between lentil fields, except for three feet of isolation, is rec-

ommended.

((#%)) (b) Refers to barley and vetch, each.

(2) Seed certification standards for lentil are:

((PERE-SEED)) OFF_ ((GERMANATION))
TYPE ((WEEB)) OTHER
((6FF-FYPE)) MAXIMUM ((IVER¥T)) PURE SEED |((6FHER-EROP)) INERT CROP GERMINATION MINI-
CLASS SEEDS/LB MINIMUM % MAXIMUM % MAXIMUM % WEED MAXIMUM % MUM %
Foundation None found 99.00((®)) (a) 1.00((®)) (a) None found None found 85.00
Registered 1 99.00((%)) (2) 1.00((®)) (a) 0.05((%%)) (b) 0.05((*%%)) (b). (c) 85.00
Certified 4 99.00((%)) (a) 1.00((*)) (a) 0.10((*%)) (b) 0.05((%%%)) (c) 85.00

((®)) (a) A total of three percent inert matter is allowed in samples containing decorticated seed provided total of all other inert matter does not exceed
one percent.
((2%)) (b) No vetch is permitted.

(%))
©

Other tolerance for weed seed:

[61]
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OBJECTIONABLE WEED SEED
MAXIMUM
Registered 1/1b
Certified 2/1b

AMENDATORY SECTION (Amending WSR 00-24-077, filed 12/4/00, effective 1/4/01)

WAC 16-302-680 Open pollinated sorghum standards for seed certification. (1) Land, isolation and field standards for
open pollinated sorghum seed certification are:

CLASS

STANDARDS|
MINIMUM

ISOLATION
STANDARDS
MINIMUM
FEET

LAND

YEARS

FIELD STANDARDS((¥&4)) (¢)

OFF-TYPE
MAXIMUM
RATIO

OTHER CROP
MAXIMUM NO
STANDARD

Foundation

1((*) (a)

1,000((*%)) (b)

None found

Registered

(™) ()

1,000((**)) (b)

1 head/50,000

Certified

1(®) @

1,000((*%)) (b)

1 head/20,000

(*) @

Waived if the previous crop was grown from an equal or

higher certified class of seed of the same variety.

(%)) (B)

not meet tolerance of off-types.

(%)) ©

Other tolerances for field standards:

Refers to fields of other varieties or same variety which does

JOHNSONGRASS
MAXIMUM

HEAD SMUT
MAXIMUM

KERNEL
SMUT
MAXIMUM

Foundation

None found

None found

None found

Registered

None found

None found

None found

Certified

None found

1 head/10,000

1 head/2,500

(2) Seed standards for open pollinated sorghum seed certification are:

CLASS

OFF-TYPE
MAXIMUM %

PURE SEED
MINIMUM %

INERT
MAXIMUM %

OTHER CROP
MAXIMUM %

WEED
MAXIMUM %

GERMINATION
MINIMUM %

Foundation

None found

((97:00)) 97

((3-66+%)) 3 (b)

None found

0.10

((86:60)) 80

Registered

None found

((57:00)) 97

(B-06%%)) 3 (b)

0.03 0.10

((86-60)) 80

Certified

0.01((*)) (a)

((57:00)) 97

((3-66+%)) 3 (b)

0.07((*%%)) (c)

0.10

((86:60)) 80

((*)) (@) Or two seeds per pound.
((#%)) (b) Where two percent or more is cracked.

(%)
©)

Or ten seeds per pound.

AMENDATORY SECTION (Amending WSR 10-24-102, filed 12/1/10, effective 1/1/11)

WAC 16-302-685 Small grains standards for seed certification. (1) Land, isolation, and field standards for small grains
(barley, oat, rye, triticale, and wheat) seed certification are:

LAND, ISOLATION, AND FIELD STANDARDS

Proposed

ISOLATION OFF-TYPE OTHER CROP TRITICALE PLANTS WILD OAT
LAND STANDARDS STANDARDS MAXIMUM HEAD MAXIMUM HEAD  [PER ACRE IN BARLEY, MAXIMUM
CLASS MINIMUM YEARS MINIMUM FEET RATIO RATIO WHEAT, AND OAT PLANTS/ACRE
Foundation 2((%) (a) ((99)) 50 same None found None found((¢))(c) | None found((¢)) (d) None found
genus((*)) (b)
3 different genus
Registered 1((®) (a) 10 same genus 1/148,000 1/148,000((%))(c) | None found((¢)) (d) 5
3 different genus((®))
(b)
[62]
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ISOLATION OFF-TYPE OTHER CROP TRITICALE PLANTS WILD OAT
LAND STANDARDS STANDARDS MAXIMUM HEAD MAXIMUM HEAD PER ACRE IN BARLEY, MAXIMUM
CLASS MINIMUM YEARS MINIMUM FEET RATIO RATIO WHEAT, AND OAT PLANTS/ACRE
Certified 1((*) (@) 10 same genus 1/49,000 1/49,000(())(c) None found((%)) (d) 5

3 different genus((*))
(b)

(®) (@) Waived if the previous crop is grown from an equal or higher certified class of seed of the same variety.

((b)) (b) Eachrye field for certification must be isolated by three feet from fields producing a certified class of the same variety, and by six hundred
sixty feet from other rye fields. Each triticale field for certification must be isolated by three feet from fields producing a certified class of the
same variety, and by three hundred feet from other triticale, rye and wheat fields for foundation and registered class, and ten feet for certified
class, unless otherwise stated by the plant breeder.

(@

triticale, or wheat.

() @

field is downgraded to the registered or certified class.

(2) Small grains - Seed standards:
For CLEARFIELD varieties: For all classes - Each lot must pass the CLEARFIELD Confirm test by bioassay or PCR as defined

by the trait owner. The CLEARFIELD Confirm test verifies that the seed is resistant to the Imazamox herbicide.

Refers to other small grains, except that no rye or triticale is permitted in barley, oat, or wheat; and no vetch is permitted in barley, oat, rye,

Only one reinspection is allowed for foundation fields when triticale is found in the first inspection. Additional inspections are allowed if the

Class Foundation Registered Certified
Pure seed ((fmin))) % (mini-
mum 98((%)) 98((%)) 98((%))
Inert (((max))) % (maximum) 2((%)) 2((%)) 2((%))
Off-type((tmax))) (a) %
(maximum) None found 2/1b 4/1b
Other small
grain excluding triticale((*-
fmax))) (a) (maximum) None found 1/1b 2/1b
Triticale allowed in wheat((f))
@ None found None found 1/1000 grams
Triticale allowed in oats and
barley None found None found 1/1b
Other crop((*-max))) (b) %
(maximum) None found 0.03((%)) 0.05((%))
Weed seed ((fmax})) % (maxi-
mum 0.01((%)) 0.01((%)) 0.03((%))
Objectionable
weed seed((--tmax))) (c) (max-
imum) None found None found ((44b)) None found
Wild oat ((fmex))) (maxi-
mum None found None found None found((¢)) (d)
Viability((-mins)) (e) %
(minimum) 85((%0)) 85((%)) 85((%))

((®) (a) The combination of other small grain and off-type must not exceed 2/1b for registered class, and 4/Ib for certified class. The tolerance for rye
is none found in barley, oat, or wheat. The tolerance for rye is none found in triticale. The tolerance for triticale is none found in rye.

(®) (b
(©) (@
(%) @
(©) (e

Excluding wild oat.

1/1b for certified class oat.

Excluding off-type and other small grain. No vetch is allowed in small grain seed.

viability standards. NOTE: State and federal seed laws require seed be labeled based on a germination test.

()

A certification certificate is issued upon receipt of either an official AOSA tetrazolium or germination test which meets minimum Washington

In wheat, the foundation standard is based on a 1000 gram crop exam. The registered standard is based on a 500 gram crop exam. The certified

standard is based on a 500 gram crop exam. If one triticale seed is found in 500 grams, a second 500 gram crop exam is required for a total
1000 gram crop exam. No triticale is allowed in the second 500 grams with the total standard of 1 triticale seed per 1000 grams allowed.

[63]
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For all classes the purity analysis is based on 100 grams examined. For registered and certified classes, noxious weed, vetch, off-type, and

other small grain determinations are based on 500 grams examined except as allowed in footnote ((f)) (f) of this subsection. For foundation
class, noxious weed, vetch, off-type, and other small grain determinations are based on 1000 grams examined.

AMENDATORY SECTION (Amending WSR 00-24-077, filed 12/4/00, effective 1/4/01)

WAC 16-302-690 Chickpea standards for seed certification. Land, isolation, and field standards for chickpea seed cer-

tification are:

FIELD STANDARDS

Isolation Other Crop Noxious (())) | Ascochyta
Land Requirements (((B)) (a) | (((#in:)) mini- Off-type ((&®))) (b) (plants/ (c) Weeds Blight ((¢h))
(minimum years) mum feet) (¢) | (plants/acre) acre) (plants/acre) (d
Class
Foundation ((409)) 50 none found none found none found none found
Registered 50 5 none found none found none found
10 plants/
Certified 2 25 10 none found none found acre

((6D)) (a) Shall not have been planted to chickpeas for three years for foundation class, and two years for registered and certified class, unless the pre-
vious crop is of the same variety and passes certification field standards of the same or higher generation.

(()) (b)Inseparable other crops.

((6))) (c) Prohibited, restricted, and other weeds difficult to separate must be controlled.

((¢4)) (d)None found in all classes of nontolerant varieties. Planting seedstock must be treated with Thiabendazole (((2-(4-triazeyd))) (2-(4-thiazolyl)
benzimidazole.

(e Reduce to three feet from fields producing a certified class of the same variety. In addition, each chickpea field for certification must be iso-

lated by three feet from small grain fields. To prevent mechanical field mixing of swathed chickpea seed crop, the planting of small grain

between fields, except for three feet of isolation, is recommended.

FIELD INSPECTION
Foundation and registered class fields must have two field inspections: One at bloom stage and one at late pod stage. Certi-
fied class fields must be inspected at bloom stage plus another at pod stage if ascochyta blight is observed during the bloom stage
inspection.

SEED STANDARDS

‘ Pure seed % ‘ Inert % ‘ Other crop Weed seed ‘ Germination %
Class ((€H)) (c)
Foundation ((99-060%)) 99 (6%)) 1 none found none found 85((%))
Registered ((99:60%)) 99 (%)) 1 none found none found 85((%))
Certified ((99:60%)) 99 ((6%)) 1 |2 seeds/Ib((€5})) (a) | 2 seeds/Ib((€6))) (b) 85((%))

(()) (a) None found for Austrian pea, rye, or vetch.
((€6))) (b)None found for nightshade berries or prohibited noxious weed seeds.
(D)) (c) All classes must be treated with Thiabendazole (((2-(4-thiazeyl))) (2-(4-thiazolyl) benzimidazole at the labeled rate).

AMENDATORY SECTION (Amending WSR 08-23-055, filed 11/14/08, effective 12/15/08)

WAC 16-302-740 ((What-are-the)) Standards for quality timothy seed certification((2)). (1) The general seed certifi-
cation definitions and standards found in WAC 16-302-005 through 16-302-130, the grass seed certification standards found in
WAC 16-302-320 through 16-302-390, and the requirements found in WAC 16-302-745 through 16-302-755 constitute the stan-
dards for quality timothy seed certification.

(2) Fees for quality timothy seed certification are assessed by the certifying agency as established in chapter 16-303 WAC.

AMENDATORY SECTION (Amending WSR 10-20-149, filed 10/6/10, effective 11/6/10)
WAC 16-302-755 Standards for quality timothy seed. (1) Seed standards for quality timothy grass seed are as follows:

Proposed [64]
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Minimum Viability
by Germination or Maximum % Other Maximum %
Minimum % Purity TZ Test Crop((®)) (a) Weed((¥x)) (b)
Timothy seed 97((%)) 85((%)) ((6:2%)) 0.20 ((:62%)) 0.02

Purity component percentages are based on 1 gram sample size as prescribed by the AOSA rules.

((*)) (a) Must be free of ryegrass, orchardgrass, Agrostis sp., Poa sp., brome, reed canarygrass, tall fescue, and meadow foxtail.
Must be free of the above listed contaminants based upon a 50 gram examination.

((#%)) (b) Must be free of alfilaria (redstem filaree), ((bremus)) Bromus sp., chickweed including all other species in the Caryophyllaceae family, henbit,
Poa sp., wild carrot, and prohibited noxious weeds listed in WAC 16-301-045 and restricted noxious weeds listed in WAC 16-301-050.
Must be free of the above listed contaminants based upon a 50 gram examination.

(2) A quality timothy seed analysis certificate is the basis
of determining if a lot meets the quality timothy seed stan-
dards. This certificate is issued by the certifying agency and
represents a purity test, a 50 gram noxious, all weed, all crop
exam, and a viability test.

(3) Seed meeting quality timothy seed standards will be
tagged with a "quality timothy seed" tag.

NEW SECTION

WAC 16-302-760 Standards for hybrid canola and
hybrid rapeseed. (1) The general seed certification defini-
tions and standards in this chapter are basic and together with
this section through WAC 16-302-785 constitute the stan-
dards for hybrid canola and hybrid rapeseed.

(2) The fees for seed certification are assessed by the cer-
tifying agency as established in chapter 16-303 WAC.

NEW SECTION

WAC 16-302-765 Definitions specific to hybrid
canola or hybrid rapeseed. "A line" means the line or pop-
ulation that is male sterile.

"B line" means the male fertile line or population capa-
ble of maintaining male sterility.

"Canola and rapeseed' means the spring and winter
varieties of Brassica napus, Brassica rapa and canola quality
Brassica juncea.

"Commercial hybrid" means a hybrid that is one that is
planted for any use except seed production.

NEW SECTION

WAC 16-302-770 Seed requirements and designation
of classes of seed for hybrid canola or hybrid rapeseed. (1)
Breeder or foundation seed must be used to establish all fields
of hybrid canola or hybrid rapeseed for certification. The
direction of the cross must remain unchanged throughout the
certification program unless adequate data is provided to
show that no change in variety performance results from the
reversal of parentage.

(2) Only the certified class is recognized in the produc-
tion of commercial hybrid seed.

NEW SECTION

WAC 16-302-775 Land requirements for the produc-
tion of hybrid canola or hybrid rapeseed. (1) Fields pro-

ducing foundation class must not be planted on land that had
produced any cruciferous crops in the preceding five years.

(2) Fields producing certified class must not be planted
on land that had produced any cruciferous crops in the pre-
ceding three years.

NEW SECTION

WAC 16-302-780 Field standards for the production
of hybrid canola or hybrid rapeseed. (1) All hybrid fields
must be inspected at the time of stem elongation and a second
inspection must occur at the early flowering stage. The certi-
fying agency may require additional inspections to address
conditions including, but not limited to, pollen shedding
plants in the A line, bloom timing of the A and B lines, and
removal of B lines.

(2) All hybrid canola or hybrid rapeseed fields must be
isolated from other canola or rapeseed crops by a minimum
of one-half mile except for fields located within the Colum-
bia Basin irrigation project must be isolated from other
canola or rapeseed crops by two miles. Isolation is not
required for fields that are the same hybrid utilizing the B
lines.

(3) Fields must be planted in distinct rows with the A line
and B line clearly delineated.

(4) Fields must be free from prohibited noxious weeds as
listed in WAC 16-302-100 and free from Galium sp.

(5) Maximum plants of other varieties or crop kinds per
ten thousand plants. This factor is based on a sixty thousand
plant count (six replicates of ten thousand plants).

Maximum plants of other Maximum plants of other
varieties including off types | Brassica crop or weed spe-
and A-line pollen shedders. | cies.

1.5:10,000 1:10,000

(6) Percent hybrid shall not be less than eighty percent.
(7) Fields cut or swathed prior to inspection are not eligi-
ble for certification.

NEW SECTION

WAC 16-302-785 Seed standards for hybrid canola
or hybrid rapeseed. Seed standards are as follows:

Factor Foundation Certified
Pure seed, mini-
mum (a) 99 99

Proposed
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WAC 16-302-800 Land requirements for sunflower
seed production. Land to produce any class of sunflower
seed must not have grown sunflowers the previous three
years or the land must have grown two intervening irrigated

(a) Percent hybrid seed shall be determined by a method approved by the
department.

Objectionable noxious weeds are as defined in WAC 16-302-105 plus:
Brassica nigra, Sinapis arvensis, Brassica juncea, and Raphanus

raphanistrum.

(®)

NEW SECTION

WAC 16-302-790 Standards for sunflower seed pro-
duction. (1) The general seed certification definitions and
standards in this chapter are basic and together with this sec-
tion through WAC 16-302-815 constitute the standards for
sunflower seed.

(2) The fees for seed certification are assessed by the cer-
tifying agency as established in chapter 16-303 WAC.

NEW SECTION

WAC 16-302-795 Definition of terms specific to sun-
flower seed production. "Breeder seed' means seed for
hybrid production that is seed of male sterile, maintainer, and
restorer lines maintained by the breeder.

"Commercial hybrid" means seed that is planted for
any use except seed production utilizing hybrid seed.

"Foundation seed" means seed for hybrid production
that is seed of male sterile, maintainer, and restorer lines pro-
duced from breeder or foundation seed.

"Hybrid seed" means seed that is the first generation of
seed of a cross produced by controlling the pollination and by
combining two or more lines, varieties, or species.

WAC 16-302-805 Isolation requirements for sun-
flower seed production. Fields of all classes of hybrid or
open pollinated sunflowers must be isolated from all other
sunflower fields, noncertified sunflower production includ-
ing home garden plantings, and all wild-type sunflowers by a
distance of one and one-fourth miles except for fields within
the Columbia Basin irrigation project which must be isolated
from the above by two miles. Isolation is not required for
fields utilizing the same restorer line.

Factor Foundation Certified NEW SECTION
Other crops, maxi-
mum 0.01 0.25
Inert matter, maxi-
mum 1 1 crops.
Weed seed, maxi-
Objectionable nox-
ious weed (b) None found 18/1b
Prohibited noxious
weeds None found None found
Germination 85 85

NEW SECTION

WAC 16-302-810 Field tolerances and requirements
for sunflower seed production. (1) Only breeder or founda-
tion seed may be used to establish a hybrid field to produce
certified seed.

(2) For hybrid varieties the certified generation produced
from breeder or foundation seed produces a commercial
hybrid and is not eligible for further certification.

(3) For open pollinated sunflower varieties, one field
inspection must be made after fifty percent of the plants are in
bloom but before the plants are fully mature.

(4) For hybrid sunflower varieties at least two inspec-
tions must be made. The first inspection is during the very
early bloom stage and the second inspection is during the full
bloom stage.

(5) For hybrid sunflower varieties, at least fifty percent
of the male parent plants must be flowering and producing
pollen when the female parent is in full bloom.

(6) Fields must be free of prohibited noxious weeds
listed in WAC 16-302-100. Objectionable weeds listed in
WAC 16-302-105 and common weeds difficult to separate
must be controlled.

(7) Different sunflower varieties cannot always be dif-
ferentiated at field inspection. When differences can be dis-
tinguished, the maximum of other varieties of off-types
allowed is:

Female seed parent Pollinating
Off-types Open pollinated varieties Foundation Certified parent
Other than pollen shedding female plants 1:2,000 1:2,000 1:2,000
Pollen shedding female plant 1:1,000 4:1,000
Total (including above) 5:1,000 1:1,000 4:1,000 1:2,000

(8)(a) Percent hybridity shall not be less than seventy-five percent. If the field inspection shows one or more of the follow-
ing, the applicant may request that seed certification be based on the results of a precertification grow-out test approved by the

department:
(1) Inadequate isolation;

(i1) Too few male parent plants shedding pollen when female parent plants are receptive; or

(iii) Excess off-types not to include wild-types.

Proposed
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(b) At least two thousand plants must be observed and meet the standards in the table below before hybrid and inbred seed
can be certified from fields with problems listed in (a) of this subsection.

Factor

Sterile plant

Sterile or fertile plants

Morphological off-types

Wild types

Total (including above types)

Maximum % Permitted
Hybrid Inbred
5 | -
----- 5
0.50 0.50
0.20 0.20
5 5

NEW SECTION

WAC 16-302-815 Seed standards for sunflower seed production. (1) Samples submitted for certification must be a min-

imum of one thousand grams.
(2) Seed standards for sunflowers are as follows:

Factor Foundation Registered Certified

Pure seed - Minimum % 98 98 98

Inter matter - Maximum % 2 2 2

Other varieties* - Maximum 1 seed/lb. 1 seed/Ib. 6 seeds/Ib. of which may not consist
of more than 1 purple or white seed

Other crop seed - Maximum 1 seed/lb. 1 seed/Ib. 6 seeds/Ib.

Corn or castor bean seed None found None found None found

Weed seed - Maximum % None found None found 0.10

Germination - Minimum % 85 85 85

*  Varietal differentiation cannot always be distinguished in a seed sample. When varietal differences are evident this standard applies.

NEW SECTION

WAC 16-302-820 Standards for camelina seed pro-
duction. (1) The general seed certification definitions and
standards in this chapter are basic and together with this sec-
tion through WAC 16-302-835 constitute the standards for
camelina seed.

(2) The fees for seed certification are assessed by the cer-
tifying agency as established in chapter 16-303 WAC.

NEW SECTION

WAC 16-302-825 Land requirements for camelina
seed production. Camelina shall be planted on land on
which the previous crop was another kind, or was planted
with a foundation or registered class of seed of the same vari-
ety.

NEW SECTION

WAC 16-302-830 Field requirements for camelina
seed production. (1) Isolation - A field producing any class
of certified seed must be at least fifty feet from any other vari-
ety or fields of the same variety that do not meet the varietal
purity requirement for certification.

(2) Poor stands, poor vigor, lack of uniformity, excess
weeds, or conditions which are apt to make inspection inac-
curate or bring certified seed into disfavor shall be cause for
rejection.

(3) Field standards are as follows:

Maximum permitted in each class
Factor Foundation | Registered Certified
Other variet-
ies* 1:5000 1:2000 1:1000
Other insep-
arable crops None 0.05% 0.10%

*  Other varieties shall be considered to include plants that can be differen-
tiated from the variety being inspected. However, other varieties shall
not include variations which are characteristic of the variety being tested.
Fields must be free of prickly lettuce, fanweed, and shepherds purse.
Fields will be inspected at full bloom. Fields swathed prior to inspection
are not eligible for certification. Conditions such as poor stand, exces-
sive weeds or insect damage that prevent varietal determination may be
cause for rejection.

NEW SECTION

WAC 16-302-835 Seed standards for camelina seed
production. The following are the seed standards for came-
lina seed production:

Standards permitted in each class
Factor Foundation | Registered | Certified
Pure seed
(minimum)% 98 98 97

Proposed
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Standards permitted in each class
Factor Foundation | Registered | Certified

Other crop
(maximum)% 0.10 0.20 0.30
Inert matter
(maximum)% 1 1 1
Weed seed
(maximum)% 0.05 0.05 0.05
Objectionable
weeds None None None
Germination
(minimum)%* 85 85 85

* A tetrazolium test may be used in lieu of a germination test for certifica-
tion.

WSR 14-16-042
PROPOSED RULES
BUILDING CODE COUNCIL
[Filed July 28, 2014, 4:58 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
06-029.

Title of Rule and Other Identifying Information: Amend-
ments to chapter 51-51 WAC: Section 2302 of the 2012 Inter-
national Residential Code (IRC).

Hearing Location(s): Fire Department Training Center,
1618 South Rebecca Street, Spokane, WA, on September 12,
2014, at 10 a.m.; and at DES Presentation Room, 1500 Jeffer-
son S.E., Olympia, WA 98504, on October 10, 2014, at 10
a.m.

Date of Intended Adoption: November 14, 2014.

Submit Written Comments to: Ray Allshouse, P.O. Box
41449, Olympia, WA 98504-1449, e-mail sbcc@ga,wa,gov
[sbcc@ga.wa.gov], fax (360) 586-5366, by October 24,
2014.

Assistance for Persons with Disabilities: Contact Peggy
Bryden by September 2, 2014, (360) 407-9280.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule will
modify chapter 51-51 WAC to allow installation of photovol-
taic panels and modules on residential rooftops without the
need for an engineering report, and will relax local permitting
requirements. Under the current rules, some local jurisdic-
tions require the added cost of engineering reports in order to
issue a permit for installation of these systems. This rule
would provide more efficient and cost-effective installation
of PV systems on residential rooftops. This is also the subject
of an emergency rule currently in place under WSR 14-14-
003.

Reasons Supporting Proposal: The rule is intended to
streamline the regulatory process for installation of solar pho-
tovoltaic systems in accordance with state policy.

Statutory Authority for Adoption: RCW 19.27.074,
19.27.031.

Proposed
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Statute Being Implemented: Chapter 19.27 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State building code council
(SBCC), governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Joanne McCaughan, P.O. Box 41449,
Olympia, WA 98504-1449, (360) 407-9279; Enforcement:
Local jurisdictions.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Executive Summary: Impact on small business — the pro-
posed rule does not have a negative impact on small busi-
nesses.

During the 2014 SBCC cycle of code amendment pro-
posal review, the council received two proposals for consid-
eration re: Changing the requirements for installation of solar
power modules on residential rooftops under the IRC. These
proposals were reviewed by the IRC technical advisory group
(TAGQG) for review and recommendation. After deliberation
and subsequent proposal revision, TAG recommended that
the council adopt the changes as amended on an emergency
rule basis. The emergency rule went into effect July 1, 2014.

The proponent asserted that the existing 2012 IRC base
code language had severely limited the potential for efficient
and effective residential PV system installation. It was
reported by the proponents that in many jurisdictions around
the state, installers were required to provide detailed engi-
neering reports, resulting in higher costs and significant proj-
ect delays. As a result, some installation companies refused
to do any marketing or installations in those communities
where the local officials required these extensive, expensive
reports. This rule would clarify that when designed and
installed according to certain requirements and the manufac-
turers' specifications, the roof structure would be deemed
adequate to support the installation of the equipment, thus
permit requirements would be relaxed.

Section I: Introduction/Compliance with the Pro-
posed Rules - Who is required to comply with the rules?

Local building departments will be able to use the rules
to process requests for project permits without requirements
for an engineering report. This will speed up the administra-
tive review process for residential rooftop solar installation
projects. These jobs will no longer require an engineer's
stamp for approval of the project, thus the building official
will be able to process the paperwork more quickly.

Section II: Compliance Costs for Washington Busi-
nesses - Impact on sales or revenue.

These rules will reduce the cost of compliance for Wash-
ington solar installation businesses, because they will no lon-
ger be required to submit engineering reports for most roof-
top solar installations. This will speed the administrative per-
mitting requirements so that less time will be needed for
review and processing of permits. This will result in addi-
tional time available for taking on additional contracts, and
will save the costs related to engineering reports under cur-
rent requirements.
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Section III: Analysis of Proportionate Impact on
Small Businesses:

TABLE ONE: Small Businesses Impacted by Solar PV Rules

ANTICI-
PATED
#INSTATE # N STATE |\ o g
(UPTO 49 (50 or (positive/
NAICS Employ-  MORE negative/
Type of business CODE # ees) Employees)  neutral)
Solar PV Manu- N/A* 8 4 Positive
facturers
Residential PV N/A* 25 N/A Positive
Installers

* The census does not specify/classify this industry type, i.e., solar
installation/manufacturing, at this time. These estimates are based on data
from the WSU extension energy program.

The impact on small businesses compared to the largest
businesses in the state would not be disproportionate.

Section IV: Small Business Involvement and Impact
Reduction Efforts:

Actions Taken to Reduce the Impact of the Rule on
Small Businesses:

Solar installation companies worked with the Washing-
ton state energy office to collaboratively bring forward pro-
posals for modification of the 2012 residential code through
the residential code TAG. Consideration was given to the
original proposals, and TAG provided a forum for the
affected parties to bring forward a modified proposal for
which consensus was reached. The issue was deemed appro-
priate to be filed as an emergency rule!, based on information
provided by the small business groups, the energy office
staff, and other interested parties. There is no anticipated neg-
ative impact on small business as a result of these proposed
rules as modified and adopted by the council. There will be
cost savings associated with relaxing the building permit
requirements; those savings will be passed on to customers.
Ninety-seven percent of the solar PV market in Washington
is in the residential sector; this rule will allow that market to
continue to grow.

Involvement of small business in the development of the
proposed rules.

Section V: Number of Affected Businesses In Wash-
ington:

Installers = 25 (50 ees or less)

Manufacturers = 8 (50 ees or less)

Section VI: Jobs Created or Lost as a Result of These
Rules: These rules will be neutral in terms of job creation
and/or loss. To the degree that additional projects are taken
on, there would be an increase in the number of systems sold,
and an increase in the number of jobs for which an installa-
tion company would be contracted.

! Emergency rule filed on June 19, 2014, as WSR 14-14-
003.

A copy of the statement may be obtained by contacting
Joanne McCaughan, SBCC, P.O. Box 41449, Olympia, WA
98504-1449, phone (360) 480-2596, fax (360) 586-9088, e-
mail joanne.mccaughan@des.wa.gov.

WSR 14-16-045

A cost-benefit analysis is not required under RCW
34.05.328. SBCC is not a listed agency under RCW 34.05.-

328 (5)(a)(i).

June 13, 2014
C. Ray Allshouse
Council Chair

NEW SECTION

WAC 51-51-2300 Section M2302—Photovoltaic
solar energy systems.

M2302.2 Requirements. The installation, inspection, main-
tenance, repair and replacement of photovoltaic systems and
all system components shall comply with the manufacturer's
instructions, sections M2302.2.1 through M2302.2.3, NFPA
70, and the IFC as amended by Washington state.

M2302.2.1 Roof-mounted panels and modules. Where
photovoltaic panels and modules are installed on roofs, the
roof shall be constructed to support the loads imposed by
such modules.

EXCEPTION: The roof structure shall be deemed adequate to support

the load of the rooftop solar photovoltaic system if all of
the following requirements are met:

1. The solar photovoltaic panel system shall be designed
for the wind speed of the local area, and shall be installed
per the manufacturer's specifications.

2. The ground snow load does not exceed 70 pounds per
square foot.

3. The total dead load of modules, supports, mountings,
raceways, and all other appurtenances weigh no more
than four pounds per square foot.

4. Photovoltaic modules are not mounted higher than 18
inches above the surface of the roofing to which they are
affixed.

5. Supports for solar modules are to be installed to spread
the dead load across as many roof-framing members as
needed, so that no point load exceeds 50 pounds.

Roof-mounted photovoltaic panels and modules that
serve as roof covering shall conform to the requirements for
roof coverings in Chapter 9. Where mounted on or above the
roof coverings, the photovoltaic panels and modules and sup-
porting structure shall be constructed of noncombustible
materials or fire-retardant treated wood equivalent to that
required for the roof construction.

WSR 14-16-045
PROPOSED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed July 29, 2014, 11:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
10-030.

Title of Rule and Other Identifying Information:
Amends WAC 181-78A-255 to remove requirements for
continuing improvements for programs. Rule addresses pro-

Proposed
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fessional educator standards board (PESB) Standard II, data
collection.

Hearing Location(s): Spokane City Center, 322 North
Spokane Falls Court, Spokane, WA 99201, on September 18,
2014, at 8:30.

Date of Intended Adoption: September 18, 2014.

Submit Written Comments to: David Brenna, 600 Wash-
ington Street, Room 400, Olympia, WA 98504, e-mail
david.brenna@k12.wa.us, fax (360) 586-4548, by September
11,2014.

Assistance for Persons with Disabilities: Contact David
Brenna by September 11, 2014, (360) 725-6238.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The PESB Stan-
dard II contains requirements to preparation programs
regarding the collection and holding of data. The section on
continuing improvement is removed and will be incorporated
in future changes to PESB standards.

Reasons Supporting Proposal: Improves clarity of the
purpose of Standard II.

Statutory Authority for Adoption: Chapter 28A.410
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David Brenna, P.O. Box
42736 [47236], Olympia, WA 98504, (360) 725-6238.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed amend-
ment does not have an impact on small business and therefore
does not meet the requirements for a statement under RCW
19.85.030 (1) or (2).

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting David Brenna, 600 Washington Street, Olympia,
WA 98504, phone (360) 725-6238, fax (360) 586-4548, e-
mail david.brenna@k12.wa.us.

July 29,2014
David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 14-07-064,
filed 3/17/14, effective 4/17/14)

WAC 181-78A-255 Approval standard—Account-
ability. Building on the mission to prepare educators who
demonstrate a positive impact on student learning, the fol-
lowing evidence shall be evaluated to determine whether
each preparation program is in compliance with the program
approval standards of WAC 181-78A-220(2).

Proposed
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proeesses:

2))) Each approved program shall maintain a data sys-
tem that exhibits:

(a) Data structure, including a table structure, the ability
to utilize university data systems, data entry protocols and
codes, unique record identifiers, the ability to provide repeat-
able reports with efficiency, and strategies to ensure data
quality.

(b) Standards for security and access, including guide-
lines for data access by users and system back-up protocols.

(c) Guidelines for data governance, system documenta-
tion, and the processing of assessment scores from external
sources.

((3))) (2) Each approved education preparation program
shall collect and report data in accordance with the data man-
uals adopted by the professional educator standards board.

WSR 14-16-058
PROPOSED RULES
YAKIMA VALLEY
COMMUNITY COLLEGE
[Filed July 30, 2014, 10:31 a.m ]

Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
08-044.

Title of Rule and Other Identifying Information: Yakima
Valley Community College (YVCC), chapter 132P-33
WAC, Student rights and responsibilities.

Hearing Location(s): Hopf Union Building, Yakima
Campus, South 16th Avenue and Nob Hill Boulevard, M. L.
King, Jr. Room, Yakima, Washington, on September 10,
2014, at 8:30 a.m.

Date of Intended Adoption: October 9, 2014.

Submit Written Comments to: Leslie Blackaby, Dean for
Student Services, YVCC, P.O. Box 22520, Yakima, WA
98907, e-mail Iblackaby@yvce.edu, fax (509) 574-6879, by
September 9, 2014.

Assistance for Persons with Disabilities: Contact
YVCC's disability support services by September 5, 2014,
TTY (509) 574-4677 or (509) 574-4961.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The last full
review of the student rights and responsibilities at YVCC was
in 1998. The rule is outdated and needs to be reviewed/
revised to accommodate changes in local, state and federal
guidelines. Changes in the college's organizational structure,
technical capability, staffing and student discipline responsi-
bilities necessitate updating the policy.
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Reasons Supporting Proposal: 2013 reauthorization of
the federal Violence Against Women Act (VAWA) found at
20 U.S.C. Sec. 1092f.

Statutory Authority for Adoption: RCW 28B.50.140,
chapter 34.05 RCW, Administrative Procedure Act.

Statute Being Implemented: RCW 28B.50.140.

Rule is necessary because of federal law, 20 U.S.C. Sec.
1092f.

Name of Proponent: YVCC, public.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Leslie Blackaby, YVCC,
Yakima Campus, Deccio Center, 1001 South 12th Avenue,
(509) 574-6867.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No impact. Revision
impacts college-specific, internal policies.

A cost-benefit analysis is not required under RCW
34.05.328. No impact.

July 29,2014
Leslie Blackaby
Dean of Student Services

AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-010 Preamble. Yakima Valley Com-
munity College (YVCC) is dedicated not only to learning and
the advancement of knowledge but also to the development

of ((ethicallysensitive-andrespensible-persens—t)) civic

minded citizens. YVCC seeks to achieve these goals through

a sound educational program and policies concerning con-
duct that encourage independence and maturity while
strengthening the spirit of mutual cooperation and responsi-
bility shared by all members of the college community. Shar-
ing goals held in common, the students, faculty, and staff of

((Xeakima—Valley-Community-Colege)) (YVCCQ) are joined

in voluntary association in an educational community.

. ] tor] ] ¢ the-affairs of 4l ]
lege:))

Admission to the college carries with it the expectation
that students will conduct themselves as responsible mem-
bers of the college community, that they will comply with the
rules and regulations of the college, maintain high standards

WSR 14-16-058

of integrity and honesty, respect the rights, privileges and
property of other members of the college community and will
not interfere with legitimate college affairs.

((An—&ﬁﬂesphéfe—ef—}egfﬂmg'—aﬂd—se%deve}epmeﬂt&s

AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-020 Definitions. As used in this code of
student rights and responsibilities the following words and
phrases shall mean:

(1) (¥VCC-senate'means-the-representative-govern-
recognized-by-the beard-ef trustees:

£2))) "Assembly" means any overt activity engaged in by
two or more persons, the object of which is to gain publicity,
advocate a view, petition for a cause or disseminate informa-
tion to any person, persons or group of persons.

() (2) "ASYVCC" means the associated students of

Yakima Valley Community College.
(3) "ASYVCC senate" means the representative govern-

ing body for students at Yakima Valley Community College
recognized by the board of trustees.

(4) "Board" means the board of trustees of Community
College District 16, state of Washington.

((4)) (5) "Business day" means a weekday, excluding
weekends and college holidays.

(6) "College" means Yakima Valley Community Col-
lege located within Community College District 16, state of
Washington.

thereonorattached-thereto-
€6))) (1) "College premises" shall include all campuses

of the college, wherever located, and includes all land, build-

ings, facilities, vehicles, equipment, and other property
owned, used, or controlled by the college.

(8) "College personnel" refers to any person employed
by Community College District 16 on a full-time or part-time
basis, except those who are faculty members.

((h)) (9) "Disciplinary action" ((means—and—inelades

£8})) is the process by which the dean of student services

or designee imposes discipline against a student for a viola-
tion of the student code.

(10) "Dean of student services or designee" is a college
administrator designated by the president or vice-president
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for instruction and student services to be responsible for
implementing and enforcing the student conduct code. The
president or vice-president for instruction and student ser-
vices is authorized to reassign any and all of the dean of stu-
dent services' duties or responsibilities as set forth in this
chapter as may be reasonably necessary.

(11) "Disciplinary appeal" is the process by which an
aggrieved student can appeal the discipline imposed by the
dean of student services or designee. Disciplinary appeals
from a suspension in the excess of ten instructional days or an

expulsion are heard by the student conduct committee.
Appeals of all other appealable disciplinary action shall be
reviewed through brief adjudicative proceedings.

(12) "District" means Community College District 16,
state of Washington.

() (13) "Faculty member(s)" means any employee of
Yakima Valley Community College who is employed on a
full-time or part-time basis as a teacher, counselor, librarian
or other position for which the training, experience and
responsibilities are comparable as determined by the appoint-
ing authority, except administrative appointments.

((66y)) (14) "Filing" is the process by which a document
is officially delivered to a college official responsible for
facilitating a disciplinary review. Unless otherwise provided,
filing shall be accomplished by:

(a) Hand delivery of the document to the specified col-
lege official or college official's assistant; or

(b) By sending the document by e-mail and first class
mail to the specified college official's office and college e-
mail address.

Papers required to be filed shall be deemed filed upon
actual receipt during office hours at the office of the specified
college official.

(15) "The president" ((means—the-duly-appeinted—chief
exeentive-offfeerof Yakima Valey-Community)) is the pres-
ident of the college((; Pistriet+6;state-of Washington,-orin
histher-abseneethe-actingechiefexeeutive-officer)). The

president is authorized to delegate any and all of his or her
responsibilities as set forth in this chapter as may be reason-
ably necessary.

((GBH)) (16) "Recognized student organization" means
and includes any group or organization composed of students
which is recognized formally by the ((studentgevernment-of
the-eeHege)) ASYVCC senate.

17) "Respondent" is the student against whom disci-
plinary action is initiated.

(18) "Service" is the process by which a document is
officially delivered to a party. Unless otherwise provided,
service upon a party shall be accomplished by:

(a) Hand delivery of the document to the party: or

(b) By sending the document by e-mail and by certified
mail or first class mail to the party's last known address. Ser-
vice is deemed complete upon hand delivery of the document
or upon the date the document is e-mailed and deposited in
the mail.

((E2))) (19) A "sponsored event or activity" means any
activity that is scheduled by the college and is supervised and
controlled by the college's faculty members or college per-
sonnel. Such sponsorship shall continue only as long as the
event is supervised and controlled by the college faculty
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member or college personnel. When the sponsored event or
activity is of a prolonged nature, and free time periods are
permitted to the students participating in the event, any activ-
ity taking place during such a free time period outside of the
supervision and control of the college's faculty member or
college personnel responsible for the event or activity shall
be deemed to be a nonsponsored activity.

((61%9)) (20) "Student((5))" ((&ﬂa}'ess—e&re%wise—quawl-i-ﬁed;

}ege)) ncludes all persons taklng courses at or through th
college, whether on a full-time or part-time basis, and

whether such courses are credit courses, noncredit courses,
online courses, or otherwise. Persons who withdraw after
allegedly violating the code, who are not officially enrolled
for a particular term but who have a continuing relationship
with the college, or who have been notified of their accep-
tance for admission are considered "students."

21) "Student conduct code" means Yakima Valle
Community College's student rights and responsibilities

found in the Washington Administrative Code.
22) "YVCC" means Yakima Valley Community Col-

lege.

(23) "Vice-president for instruction and student services
or designee" is the vice-president of student services or other
college administrator designated by the president to be
responsible for receiving and for reviewing or referring
appeals of student disciplinary actions in accordance with the
procedures of this code. The president is authorized to reas-
sign any and all of the vice-president for student services or
designee's duties or responsibilities as set forth in this chapter
as may be reasonably necessary.

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-030 Jurisdiction. (1) All rules herein
adopted shall apply to every student whenever said student is
present upon or in any college facility and whenever said stu-
dent is present at or engaged in any college-sponsored activ-
ity or function which is held on or in noncollege facilities
((net-open-to-attendanee-by-the-general-publie)) or provided
through web-based or interactive television (ITV) modes of
delivery. In the event that a student's conduct, regardless of
the location, shall be deemed to contribute to an unsafe col-
lege environment or create a disruptive atmosphere at the col-
lege, the college may also consider that conduct as basis for
student discipline.

(2) Persons aiding or abetting a student's breach of this
code shall be subject to having their privilege removed as to
remaining on college property or engaging in college-spon-
sored activities((;-andfor)). Appropriate disciplinary action
may be taken pursuant to ((HEPB-rales—ot)) faculty and
administrative rules and regulations of conduct. If the privi-
lege to remain on campus is revoked, trespassers shall be sub-
ject to possible arrest and prosecution under the state criminal
trespass law.
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AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-040 Authority to prohibit trespass. (1)
((JEhe—eeHege—pfes&deﬂt—ts—at&heﬂ-zed—ﬁHhe—tﬂst&nee—ef—aﬂy
)) In the

instance of any event that the president or designee deems
violates WAC 132P-24-050 by impeding the movement of
persons or vehicles or which the ((eellege)) president deems

to disrupt or threatens to disrupt ((the-ingress-andforegress-of
i Cacilities—and-t » ¥

persen)) access to and from or in and out of college property
or at a college-sponsored event or activity, the president or
designee shall have authority and power to:

(a) Prohibit the entry of, or withdraw the ((Jieense-er))
privilege of a person or persons or any group of persons to
enter onto or remain upon any portion of a college facility; or

(b) Give notice against trespass to any person, persons,
or group of persons ((against)) for whom the ((lieense-er))
privilege has been withdrawn or who have been prohibited
from entering onto or remaining upon all or any portion of a
college facility; or

(¢) Order any person, persons or group of persons to
leave or vacate all or any portion of a college facility.

(2) Any student who ((shall)) disobeys a lawful order
given by the ((eampus)) president or designee pursuant to the
requirements of subsection (1) of this section shall be subject
to disciplinary action.

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-050 Right to demand identification.
(1) For the purpose of determining identity of a person as a
student, any faculty member, administrator, or other college
personnel authorized by the ((eampus)) president or designee
may demand that any person on college ((faetlities)) property
or at a college-sponsored event or activity produce evidence
of student enrollment at the college. ((Fender-ofthe)) a valid
student identification card will satisfy this requirement.

(2) Refusal by a student to produce identification as
required shall subject the student to disciplinary action.

NEW SECTION

WAC 132P-33-065 Statement of student rights. As
members of the academic community, students are encour-
aged to develop the capacity for critical judgment and to
engage in an independent search for truth. Freedom to teach
and freedom to learn are inseparable facets of academic free-
dom. The freedom to learn depends upon appropriate oppor-
tunities and conditions in the classroom, on the campus, and
in the larger community. Students should exercise their free-
dom with responsibility. The responsibility to secure and to
respect general conditions conducive to the freedom to learn
is shared by all members of the college community.

The following enumerated rights are guaranteed to each
student within the limitations of statutory law and college
policy which are deemed necessary to achieve the educa-
tional goals of the college:
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(1) Academic freedom.

(a) Students are guaranteed the rights of free inquiry,
expression, and assembly upon and within college facilities
that are generally open and available to the public.

(b) Students are free to pursue appropriate educational
objectives from among the college's curricula, programs, and
services, subject to the limitations of RCW 28B.50.090
3)(b).

(c) Students shall be protected from academic evaluation
which is arbitrary, prejudiced, or capricious, but are responsi-
ble for meeting the standards of academic performance estab-
lished by each of their instructors.

(d) Students have the right to a learning environment
which is free from unlawful discrimination, inappropriate
and disrespectful conduct, and any and all harassment,
including sexual harassment.

(2) Due process.

(a) The rights of students to be secure in their persons,
quarters, papers, and effects against unreasonable searches
and seizures is guaranteed.

(b) No disciplinary sanction may be imposed on any stu-
dent without notice to the accused of the nature of the
charges.

(c) A student accused of violating this student conduct
code is entitled, upon request, to procedural due process as
set forth in this chapter.

AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-080 Freedom of association and orga-
nization. Students bring to the campus a variety of interests
previously acquired and develop many new interests as mem-
bers of the college community. They are free to organize and
join associations to promote any legal purpose, whether it be
religious, political, educational, recreational, or social.

Student organizations must be granted a charter by the

((colegestudentgovernment)) ASYVCC senate before they

may be officially recognized. Prior to becoming chartered, a
student organization must submit to the ((stadent-gevera-
ment)) ASYVCC senate a statement of purpose, criteria for
membership, a statement of operating rules or procedures,
and the name of a college employee who has agreed to serve
as advisor. All student organizations must also submit to the
student government a list of officers and keep that list
updated when changes occur. In order to qualify for issuance
of a charter, a student organization must be open to all stu-

dents ((withoutrespeettoracersexereedornational-erfgin;

exeept-forreligious—qualifications-which-may berequired by
e . o o,

sxgemz: IH.E .gESE.“mS Elf.i lﬁmm ;.tb S;E ”;m ]E* fslf other

peses-ef-the-erganization)). YVCC policy prohibits conduct

that discriminates against individuals based on their race,
color, creed, religion, national origin, sex, sexual orientation

and/or gender identity, age, marital status, disability (includ-
ing the use of a specially trained guide dog or other service
animal), genetic information, honorably discharged veteran
or military status, status as a disabled veteran, Vietnam era
veteran, or the right of a mother to breastfeed her child. Affil-

iation with a ((rereampus)) noncollege organization shall not
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be grounds for denial of a charter provided that other condi-
tions ((fer)) of the charter issuance have been met.

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-090 Student participation in college
governance. As members of the college community, students
will be free, individually and collectively, to express their
views on college policy((;)) and on matters of general interest
to the student body. The ASYVCC constitution and the col-
lege's administrative procedures provide clear channels for
student participation in the formulation and application of
institutional policies regarding academic and student affairs.
Individuals affected by a policy shall have a representative
voice in the formulation of that policy.

AMENDATORY SECTION (Amending WSR 05-16-003,
filed 7/21/05, effective 9/1/05)

WAC 132P-33-100 Disclosure of student records.
The Family Educational Rights and Privacy Act (FERPA)
permits a student's education records to be disclosed without
consent to persons who meet the strict definition of an "edu-
cation official" who has a "legitimate educational interest" in
their records.

(1) Education official. Education official is defined as a
person employed by the college in either an administrative,
supervisory, academic, research, law enforcement or support
staff position; persons serving on official committees such as
disciplinary or grievance; an outside contractor (e.g., health
or medical professional, attorney, auditor) acting as an agent
for the college or the Washington state college and university
systems.

The college may designate a student employee of the
college as an education official, with the approval of the vice-
president for instruction and student services or designee,
according to the following procedure:

(a) Supervisor establishes job description identifying
specific tasks to be performed by the student employee that
require access to personally identifiable confidential infor-
mation about students, including enrollment records, grades,
or other education records;

(b) Supervisor submits job description to dean for
approval;

(c) Dean submits job description to the vice-president for
instruction and student services approval;

(d) Vice-president for instruction and student services
forwards approved job description to supervisor.

(2) Legitimate educational interest. Educational inter-
est is a need for an education official to review education
records in order to fulfill his or her professional responsibili-
ties. These responsibilities may or may not be limited to the
following areas:

(a) Performing a task that is specified in his/her position;

(b) Researching a matter related to student ((diseipline))
conduct;

(¢) Providing a service or benefit related to a currently
enrolled student or a past student for which the college is still
maintaining an educational record;

(d) Maintaining safety and security on campus.
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(3) Education records. Education records are records,
files, and documents containing information directly related
to a student or maintained by an educational institution; such
as:

(a) Records pertaining to admission, advising, registra-
tion, grades and degree information that are maintained by
the college;

(b) Testing information used for advising and counseling
purposes maintained by the college;

(c) Information maintained by the college concerning
payment of fees;

(d) Financial aid information as maintained by the col-
lege;

(e) Information regarding students participating in stu-
dent government or athletics maintained by the college.

The following student records are not considered educa-
tion records and are not subject to FERPA protection against
unauthorized disclosure:

(1) Employment records when the employment is not
connected to student status;

(i1) Sole possession records or private notes held by edu-
cation officials that are not accessible or released to other per-
sonnel; other than a temporary substitute;

(iii) Alumni records, which do not relate to the person as
a student;

(iv) Application records of students not admitted to the
college;

(v) Law enforcement or campus security records that are
solely for law enforcement purposes and maintained solely
by ((thelaw-enforeementunit)) campus security;

(vi) Records relating to treatment provided by a physi-
cian, psychiatrist, psychologist, or other recognized profes-
sional or paraprofessional and disclosed only to individuals
providing treatment.

(4) Directory information. An educational institution is
allowed to designate certain types of information that may be
released without seeking written permission from the student.
Directory information may be provided to the person request-
ing it either in person, by mail, or by telephone.

All requests for directory information from persons not
employed by YVCC shall be referred to enrollment services.
Only designated registration personnel are authorized to
comply with requests for directory information.

((Xakima—Valey-Community-Celege)) YVCC has des-
ignated the following items as directory information:

(a) Student's name;

(b) ((Address;

te)yTelephonenumber;

te))) Photographs;

((DE-mail-address:

£2))) (c) Major field of study;

((@)) (d) Eligibility for and participation in officially
recognized activities, organizations, and sports;

(())) (e) Weight and height statistics for members of
athletic teams;

((67)) () Dates of attendance (quarters in attendance);

((@9)) (g) Enrollment status (number of credits
enrolled);

((8®)) (h) Honor roll;
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((m))) (1) Degrees and awards received;

((@)) (§) Most recent previous educational agency or
institution attended by the student.

(5) Protecting directory information from disclosure.
Students have the right to prohibit the release of directory
information. A student may prevent the release of directory
information by ((perserally)) submitting in person a request
in writing to the enrollment services office. This request to
prevent the release of information becomes a part of the stu-
dent's record and remains in effect (even after ((graduation))
degree and certificate completion) until the student instructs
the college, in writing, to remove the hold status on the
record.

(6) Disclosure exceptions. In addition to directory infor-
mation the college will, at its discretion, make disclosures
from education records without the student's prior written
consent ((ex)) to the following listed parties:

(a) Education officials with a legitimate educational
interest;

(b) To officials of another school in which the student
seeks or intends to enroll;

(¢c) To authorized federal, state, or local officials as
required by law;

(d) To persons specified in a lawfully served judicial
order or subpoena, provided the college makes a reasonable
effort to notify the student in advance of compliance (unless
in the case of grand jury or other subpoenas which prohibit
notification);

(e) In connection with financial aid for which the student
has applied or received;

(f) To accrediting organizations, or organizations con-
ducting studies for or on behalf of the institution;

(g) To appropriate parties in a health or safety emer-
gency (campus security will personally relay message of an
emergent nature to students);

(h) To parents of a dependent student, upon receipt of
their most recently filed tax return, that shows the student as
a dependent or upon receipt of a written statement from the
student approving the release of nondirectory information
((frem—the-student)). The following information can be
released to the parents of dependent college students:

(1) Tuition account balances;

(i1) Financial aid eligibility;

(iii) Reason for an account hold (not to include titles of
library materials);

(iv) Explanation of the satisfactory academic progress
policy;

(v) Violation of student conduct policies concerning
alcohol and controlled substances.

Faculty and staff of the college may provide job refer-
ences for students, and may respond to inquiries from
employers regarding students. Statements made by college
personnel regarding students that are based on that person's
personal observations do not require a written release from
the student. However, if college personnel provide in either
verbal or written form personally identifiable information
about a student that is obtained from education records
(grades, GPA, etc.,) the person is required to obtain prior
written permission from the student. In cases where consent
of the student is required for release of education records, the
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student shall submit a written, signed and dated statement
specifying the records to be disclosed, the purpose of the dis-
closure, and the name of the party to whom the disclosure can
be made.

When personally identifiable information is released
without prior consent of the student, other than directory
information and information released to education officials or
the student, the education official in charge of these records
will record the names of the parties who have requested infor-
mation from education records and the nature of the interest
in that information.

(7) Student's rights and responsibilities regarding
student records.

(a) The student((s-ave)) has the right to inspect and
review their records by submitting a written, signed request
to the enrollment services office stating the record ((they
wish)) he or she wishes to review. Charges may be assessed
for reproduced copies of education records.

(b) Students have the right to seek to amend their educa-
tion records. Students who believe that information contained
in their education record is inaccurate, misleading, or in vio-
lation of privacy rights, may submit a written request to
amend their records to the appropriate education official. The
education official(s) will make every effort to settle disputes
through informal meetings and discussion with the student. In
instances where disputes regarding contents of education
records cannot be resolved by the parties concerned, the edu-
cation official(s) involved shall advise the student of the right
to a hearing by the student submitting a written request,
appealing the decision of the education official(s), to the reg-
istrar or dean of student((s)) services or designee. Should the
registrar or dean of student((s)) services or designee deem
that the education records in question are inaccurate or mis-
leading, he or she can ask that the records be amended by the
appropriate education official(s). If the education records are
held to be accurate, the student shall be granted the opportu-
nity to place within those records a personal statement com-
menting upon the information contained within.

(c) The student((shawve)) has the right to consent to dis-
closures of personally identifiable information contained in
their education records, except to the extent that FERPA
authorizes disclosure without consent.

(d) Each eligible student is afforded the right to file a
complaint concerning alleged failures by the college to com-
ply with the requirements of the act. The ((address)) web site
of the office designated to investigate, process, and review
violations and complaints is:

(® 1 Edueational Rigl pe >
FERPA)

Department-of Health; Edueation; and-Welfare
330ndependenceAventeS-W-
Washington, DE-20204))

Web site: http://www.ed.gov/offices/om/fpco/

(¢) ((Studentshave-therightto-obtainaecopyof-theeel-
lege's-studentrecordspeliey:)) Copies of this policy are avail-

able through the associated student body and the enrollment
services office.

Proposed



WSR 14-16-058

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-110 Student publications. The college
recognizes the fact that student publications are a valuable
aid in establishing and maintaining an atmosphere of free and
responsible discussion and of intellectual exploration on the
campus. They are a means of bringing student concerns to the
attention of the faculty and institutional authorities and of
formulating opinion on various issues on the campus and in
the college community at large. They may also serve as a
means of journalistic and/or creative expression.

express-any-opintons-in-the studentpublications-withoutfear
of-their-eensership-)) Student editors and managers of

approved student publications are protected from arbitrary
suspension and removal. Only for proper and stated causes,
as outlined in the statement of purpose or philosophy adopted
for each student publication, should editors and managers be
subject to removal and then by orderly and prescribed proce-
dures.

At the same time, student editors and managers are
charged with corollary responsibilities to be governed by the
cannons of responsible journalism, including the avoidance
of libel, indecency, harassment, innuendo, undocumented
allegations, and attacks on personal integrity((;and-the-tech-

ntques-of-harassment-and-innuends)).

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-140 Commercial and promotional
activities. ((Collegefaeilities-maynot-beused-forcommer-

as-suehuse-deesnotinterfere-with-or eperate-to-the- detriment
of the-conduet-ofcollege-affairs:)) College facilities shall not

be used for commercial solicitations, advertising, or promo-
tional activities except when such activities clearly serve the

district's educational objectives including, but not limited to,
display of books of interest to the academic community or the
display or demonstration of technical or research equipment,
and when such commercial activities relate to educational
objectives and are conducted under the sponsorship or the
request of a college department or the office of student life,
provided that such solicitation does not interfere with or
operate to the detriment of the conduct of college affairs or
the free flow of pedestrian or vehicular traffic. For the pur-
poses of regulation, the term "commercial activities" does not
include handbills, leaflets, newspapers, and similarly related
materials as regulated in chapters 132P-136 and 132P-142
WAC.
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AMENDATORY SECTION (Amending WSR 99-13-140,

filed 6/18/99, effective 7/19/99)
WAC 132P-33- 150 Use of college facllltles ((Aﬂy—fee-

requests—with-the-direetorof student programs—as—farin
advanee-as-peossible:)) Please refer to chapters 132P-136 and
132P-142 WAC.

AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-155 Electronic communication policy.
The following is a general policy:

(1) Computer and network use at ((¥akrma—\La{-}eyL€em-
munity-Cellege)) Y VCC must be consistent with the mission,
policies, and procedures of the college and applicable federal,
state, and local laws and regulations. ((YekimaValley-Com-
munity-Cellege)) YVCC computers and networking facilities
are primarily designated for educational and research pur-
poses.

(2) Users must respect the rights and property of others.
Users must not improperly access, misuse, send, or misappro-
priate information or files. Unauthorized access to systems,
software, or data is prohibited.

(3) (KakimaValley-Community-Celege)) YVCC com-
puters and network facilities must not be used for commercial
purposes or private gain.

(4) (KakimaValley-Community-Celege)) YVCC com-
puters and network facilities must not be used to transmit or
solicit the transmission of any communication in any form
where the content and/or meaning of the message transmitted
or distributed would violate any applicable law or regulation.

(5) Users of ((¥akima—Veley—Community—Cellege))
YVCC computers and network facilities must promote effi-
cient use of the networks. Users must minimize and avoid
unnecessary network traffic which might interfere or nega-
tively impact the work of other users of the YVCC network
or connected networks. Uses that significantly interfere with
the ability of others to make effective use of the network or
which disrupt the YVCC network or any connected networks,
systems, services, or equipment are prohibited.

(6) Interpretation, application, and modification of this

policy will be at the sole discretion of ((¥akima-VaHey-Com-

munity-Cellege)) YVCC. Violations may result in loss of
computer and network privileges and other penalties as appli-

cable under YVCC policies and federal, state, and local laws
and regulations.

(7) (Kakima—Valley—Community—Celege)) YVCC
makes no warranty of any kind, expressed or implied, regard-
ing computer resources or services, or the contents of
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resources or electronic messages over the YVCC campus net-

work or connected networks. ((Yakima—Valey-Community
College)) YVCC will not be liable in any event for incidental

or consequential damages, direct or indirect, resulting from
the use of the YVCC campus network or network services.

AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-160 Noncollege speaker policy. ((Fhe

constderations-ofcommeon-deeeneyand-the-statetaw-)) (1)
Student organizations officially recognized by the college
shall have the right to invite outside speakers to speak on

campus. This right is subject to the availability of campus
facilities, funding, and in compliance with college procedures
available in the respective office of student life. Speakers are
subject to the legal restraints imposed by the laws of the
United States and the state of Washington.

(2) The appearance of ((&)) an invited speaker on ((the
eampus)) college facilities or at sponsored events or activities
does not ((invelve-an)) represent an implicit or explicit
endorsement((-eitherimplieit-er-explieit;)) of the speaker's
views or opinions by the college, its students, its faculty, its
college personnel, its administration, or its board ((eftrust-
ees)).

(3) The scheduling of facilities for ((hearing—imvited
speakers)) events shall be made through the ((effice-ofthe

dents)) designated reservation clerk. Use of facilities gener-

ally requires ten calendar days notice, excluding Saturday,
Sunday and holidays.

((5))) (4) The dean of students or designee may require
views other than those of the invited speaker to be presented
at the meeting, or at a subsequent meeting. The ((eampus))

president may assign a ((faeulty-member)) college employee
to preside over any meeting where a speaker has been invited.

NEW SECTION

WAC 132P-33-165 Distribution and posting of mate-
rials. Students may distribute or post printed or published
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material subject to procedures available in the office of stu-
dent life. All free publications not in violation of local, state
and/or federal laws, such as books, magazines, newspapers,
leaflets or similar materials may be distributed on campus.
The college may restrict the distribution of any publications
where such distribution unreasonably interferes with college
operations. Such materials may be distributed from autho-
rized public areas consistent with the maintenance of college
property, with the free flow of traffic and persons, and not in
the manner that, in itself, limits the orderly operation of col-
lege affairs. Any student desiring to distribute such publica-
tions shall first register with the office of student life so that
reasonable areas and times can be assured and prevent undue
interference with the activities of the institution. All publica-
tions shall bear identification as to the publishing agency and
distributing organization or individual.

DISCIPLINE PROCEDURES FOR CASES INVOLV-
ING ALLEGATIONS OF SEXUAL MISCONDUCT

NEW SECTION

WAC 132P-33-400 Supplemental sexual misconduct
procedures. Both the respondent and the complainant in
cases involving allegations of sexual misconduct shall be
provided the same procedural rights to participate in student
conduct matters, including the right to participate in the ini-
tial disciplinary decision-making process and to appeal any
disciplinary decision.

Application of the following procedures is limited to stu-
dent conduct code proceedings involving allegations of sex-
ual misconduct by a student. In such cases, these procedures
shall supplement the student disciplinary procedures in WAC
132P-33-200 through 132P-33-310. In the event of conflict
between the sexual misconduct procedures and the student
disciplinary procedures, the sexual misconduct procedures
shall prevail.

NEW SECTION

WAC 132P-33-410 Supplemental definitions. The
following supplemental definitions shall apply for purposes
of student conduct code proceedings involving allegations of
sexual misconduct by a student:

(1) A "complainant" is an alleged victim of sexual mis-
conduct, as defined in subsection (2) of this section.

(2) "Sexual misconduct" is prohibited sexual- or gender-
based conduct by a student including, but not limited to:

(a) Sexual activity for which clear and voluntary consent
has not been given in advance;

(b) Sexual activity with someone who is incapable of
giving valid consent because, for example, she or he is under-
age, sleeping or otherwise incapacitated due to alcohol or
drugs;

(¢) Sexual harassment;

(d) Sexual violence, which includes, but is not limited to,
sexual assault, domestic violence, intimate violence, and sex-
ual- or gender-based stalking;

(e) Nonphysical conduct such as sexual- or gender-based
digital media stalking, sexual- or gender-based online harass-
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ment, sexual- or gender-based cyberbullying, nonconsensual
recording of a sexual activity, and nonconsensual distribution
of a recording of a sexual activity.

NEW SECTION

WAC 132P-33-420 Supplemental complaint process.
The following supplemental procedures shall apply with
respect to complaints or other reports of alleged sexual mis-
conduct by a student.

(1) The human resources director or designee, the col-
lege's Title IX compliance officer, shall investigate com-
plaints or other reports of alleged sexual misconduct by a stu-
dent. Investigations will be completed in a timely manner and
the results of the investigation shall be referred to the dean of
student services or designee for disciplinary action.

(2) Informal dispute resolution shall not be used to
resolve sexual misconduct complaints without written per-
mission from both the complainant and the respondent. If the
parties elect to mediate a dispute, either party shall be free to
discontinue mediation at any time. In no event shall media-
tion be used to resolve complaints involving allegations of
sexual violence.

(3) College personnel will honor requests to keep sexual
misconduct complaints confidential to the extent this can be
done without unreasonably risking the health, safety and wel-
fare of the complainant or other members of the college com-
munity or compromising the college's duty to investigate and
process sexual harassment and sexual violence complaints.

(4) The dean of student services or designee, prior to ini-
tiating disciplinary action, will make a reasonable effort to
contact the complainant to discuss the results of the investi-
gation and possible disciplinary sanctions and/or conditions,
if any, that may be imposed upon the respondent if the allega-
tions of sexual misconduct are found to have merit.

(5) The dean of student services or designee, on the same
date that a disciplinary decision is served on the respondent,
will serve a written notice informing the complainant
whether the allegations of sexual misconduct were found to
have merit and describing any disciplinary sanctions and/or
conditions imposed upon the respondent for the com-
plainant's protection, including disciplinary suspension or
dismissal of the respondent. The notice will also inform the
complainant of his or her appeal rights. If protective sanc-
tions and/or conditions are imposed, the dean of student ser-
vices or designee shall make a reasonable effort to contact the
complainant to ensure that prompt notice of the protective
disciplinary sanctions and/or conditions imposed upon the
respondent for the complainant's protection is given.

NEW SECTION

WAC 132P-33-430 Supplemental appeal rights. (1)
The following actions by the dean of student services or des-
ignee may be appealed by the complainant:

(a) The dismissal of a sexual misconduct complaint; or

(b) Any disciplinary sanction(s) and conditions imposed
against a respondent for a sexual misconduct violation,
including a disciplinary warning.

(2) A complainant may appeal a disciplinary decision by
filing a notice of appeal with the vice-president of instruction

Proposed

Washington State Register, Issue 14-16

and student services or designee within twenty-one days of
service of the notice of the discipline decision provided for in
WAC 132P-33-230. The notice of appeal may include a writ-
ten statement setting forth the grounds of appeal. Failure to
file a timely notice of appeal constitutes a waiver of this right
and the disciplinary decision shall be deemed final.

(3) If the respondent timely appeals a decision imposing
discipline for a sexual misconduct violation, the college shall
notify the complainant of the appeal and provide the com-
plainant an opportunity to intervene as a party to the appeal.

(4) Except as otherwise specified in this supplemental
procedure, a complainant who timely appeals a disciplinary
decision or who intervenes as a party to respondent's appeal
of a disciplinary decision shall be afforded the same proce-
dural rights as are offered the respondent.

(5) An appeal by a complainant from the following dis-
ciplinary actions involving allegations of sexual misconduct
against a student shall be handled as a brief adjudicative pro-
ceeding:

(a) Exoneration and dismissal of the proceedings;

(b) A disciplinary warning;

(c) A written reprimand;

(d) Disciplinary probation;

(e) Suspensions of ten instructional days or less; and/or

(f) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions.

(6) An appeal by a complainant from disciplinary action
imposing a suspension in excess of ten instructional days or
an expulsion shall be reviewed by the student conduct com-
mittee.

(7) In proceedings before the student conduct committee,
respondent and complainant shall have the right to be accom-
panied by a nonattorney assistant of their choosing during the
appeal process. Complainant may choose to be represented at
the hearing by an attorney at his or her own expense, but will
be deemed to have waived that right unless, at least four busi-
ness days before the hearing, he or she files a written notice
of the attorney's identity and participation with the committee
chair and dean of student services or designee with copies to
the respondent.

(8) In proceedings before the student conduct committee,
complainant and respondent shall not directly question or
cross examine one another. All questions shall be directed to
the committee chair, who will act as an intermediary and pose
questions on the parties' behalf.

(9) Student conduct hearings involving sexual miscon-
duct allegations shall be closed to the public, unless respon-
dent and complainant both waive this requirement in writing
and request that the hearing be open to the public. Com-
plainant, respondent and their respective nonattorney assis-
tants and/or attorneys may attend portions of the hearing
where argument, testimony and/or evidence are presented to
the student conduct committee.

(10) The vice-president for instruction and student ser-
vices and designee, on the same date as the initial decision is
served on the respondent, will serve a written notice upon
complainant informing the complainant whether the allega-
tions of sexual misconduct were found to have merit and
describing any disciplinary sanctions and/or conditions
imposed upon the respondent for the complainant's protec-
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tion, including suspension or dismissal of the respondent.
The notice will also inform the complainant of his or her
appeal rights.

(11) Complainant may appeal the vice-president for
instruction and student services' decision to the president sub-
ject to the same procedures and deadlines applicable to other
parties.

(12) The vice-president for instruction or designee, on
the same date that the final decision is served upon the
respondent, shall serve a written notice informing the com-
plainant of the final decision. This notice shall inform the
complainant whether the sexual misconduct allegation was
found to have merit and describe any disciplinary sanctions
and/or conditions imposed upon the respondent for the com-
plainant's protection, including suspension or dismissal of the
respondent.

STUDENT CONDUCT CODE PROCEDURES

NEW SECTION

WAC 132P-33-440 Prohibited student conduct. The
college may impose disciplinary sanctions against a student
who commits, or aids, abets, incites, encourages or assists
another person to commit, an act(s) of misconduct which
include, but are not limited to, the following:

(1) Academic dishonesty. Any act of academic dishon-
esty including, but not limited to, cheating, plagiarism, and
fabrication.

(a) Cheating includes, but is not limited to, any attempt
to give or obtain unauthorized assistance relating to the com-
pletion of an academic assignment.

(b) Plagiarism includes, but is not limited to, taking and
using as one's own, without proper attribution, the ideas, writ-
ings, or work of another person in completing an academic
assignment. Prohibited conduct may also include the unau-
thorized submission for credit of academic work that has
been submitted for credit in another course.

(c) Fabrication includes falsifying data, information, or
citations in completing an academic assignment and also
includes providing false or deceptive information to an
instructor concerning the completion of an assignment.

(2) Other dishonesty. Any other acts of dishonesty. Such
acts include, but are not limited to:

(a) Forgery, alteration submission of falsified documents
or misuse of any college document, record, or instrument of
identification;

(b) Tampering with an election conducted by or for col-
lege students; or

(¢) Furnishing false information, or failing to furnish
correct information, in response to the request or requirement
of a college officer or employee.

(3) Obstruction or disruption. Obstruction or disruption
of:

(a) Any instruction, research, administration, disci-
plinary proceeding, or other college activity, including the
obstruction of the free flow of pedestrian or vehicular move-
ment on college property or at a college activity; or
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(b) Any activity that is authorized to occur on college
property, whether or not actually conducted or sponsored by
the college.

(4) Assault. Assault, physical abuse, verbal abuse,
threat(s), intimidation, harassment, bullying, stalking or other
conduct which harms, threatens, or is reasonably perceived as
threatening the health or safety of another person or another
person's property. For purposes of this subsection:

(a) Bullying is physical or verbal abuse, repeated over
time, and involving a power imbalance between the aggressor
and victim.

(b) Stalking is intentional and repeated following of
another person, which places that person in reasonable fear
that the perpetrator intends to injure, intimidate or harass that
person. Stalking also includes instances where the perpetrator
knows or reasonably should know that the person is fright-
ened, intimidated or harassed, even if the perpetrator lacks
such an intent.

(5) Cyber misconduct. Cyberstalking, cyberbullying, or
online harassment. Use of electronic communications includ-
ing, but not limited to, electronic mail, instant messaging,
electronic bulletin boards, and social media sites, to harass,
abuse, bully or engage in other conduct which harms, threat-
ens, or is reasonably perceived as threatening the health or
safety of another person. Prohibited activities include, but are
not limited to, unauthorized monitoring of another's e-mail
communications directly or through spyware, sensing threat-
ening e-mail communications directly or through communi-
cations with spam or by sending a computer virus, sending
false messages to third parties using another's e-mail identity,
nonconsensual recording of sexual activity, and nonconsen-
sual distribution of a recording of sexual activity.

(6) Property violation. Damage to, or theft or misuse of,
real or personal property or money of:

(a) The college or state;

(b) Any student or college officer, employee, or organi-
zation;

(¢) Any other member of the college community or orga-
nization; or

(d) Possession of such property or money after it has
been stolen.

(7) Failure to comply with directive. Failure to comply
with the direction of a college officer or employee who is act-
ing in the legitimate performance of his or her duties, includ-
ing failure to properly identify oneself to such a person when
requested to do so.

(8) Weapons. Carrying, exhibiting, displaying or draw-
ing any firearm, dagger, sword, knife or other cutting or stab-
bing instrument, club, or any other weapon apparently capa-
ble of producing bodily harm, in a manner, under circum-
stances, and at a time and place that either manifests an intent
to intimidate another or that warrants alarm for the safety of
other persons.

(9) Hazing. Hazing includes, but is not limited to, any
initiation into a student organization or any pastime or
amusement engaged in with respect to such an organization
that causes, or is likely to cause, bodily danger or physical
harm, or serious mental or emotional harm, to any student.

(10) Alcohol and drug violations.
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(a) Alcohol. The use, possession, delivery, or sale, or
being visibly under the influence of any alcoholic beverage,
except as permitted by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, or sale, or
being visibly under the influence of marijuana or the psycho-
active com-pounds found in marijuana and intended for
human consumption, regardless of form. While state law per-
mits the recreational use of marijuana, federal law prohibits
such use on college premises or in connection with college
activities.

(¢) Drugs. The use, possession, delivery, sale, or being
under the influence of any legend drug, including anabolic
steroids, androgens, or human growth hormones as defined in
chapter 69.41 RCW, or any other controlled substance under
chapter 69.50 RCW, except as prescribed for a student's use
by a licensed practitioner.

(11) Lewd conduct. Conduct which is lewd or obscene.

(12) Discriminatory conduct. Discriminatory conduct
which harms or adversely affects any member of the college
community because of her/his race; color; national origin;
sensory, mental or physical disability; use of a service ani-
mal; gender, including pregnancy; marital status; age (40+);
religion; creed; genetic information; sexual orientation; gen-
der identity; veteran's status; or any other legally protected
classification.

(13) Sexual misconduct. The term "sexual misconduct"
includes sexual harassment, sexual intimidation, and sexual
violence.

(a) Sexual harassment. The term "sexual harassment"
means unwelcome conduct of a sexual nature, including
unwelcome sexual advances, requests for sexual favors, and
other verbal, nonverbal, or physical conduct of a sexual
nature that is sufficiently serious as to deny or limit, and that
does deny or limit, based on sex, the ability of a student to
participate in or benefit from the college's educational pro-
gram or that creates an intimidating, hostile, or offensive
environment for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation"
incorporates the definition of sexual harassment and means
threatening or emotionally distressing conduct based on sex
including, but not limited to, nonconsensual recording of sex-
ual activity or the distribution of such recording.

(c) Sexual violence. The term "sexual violence" incorpo-
rates the definition of sexual harassment and means a physi-
cal sexual act perpetrated without clear, knowing, and volun-
tary consent, such as committing a sexual act against a per-
son's will, exceeding the scope of consent or where the
person is incapable of giving consent, including rape, sexual
assault, sexual battery, sexual coercion, sexual exploitation,
gender- or sex-based stalking. The term further includes acts
of dating or domestic violence. A person may be incapable of
giving consent by reason of age, threat or intimidation, lack
of opportunity to object, disability, drug or alcohol consump-
tion, or other cause.

(14) Harassment. Unwelcome and offensive conduct,
including verbal, nonverbal, or physical conduct, that is
directed at a person because of such person's protected status
and that is sufficiently serious as to deny or limit, and that
does deny or limit, the ability of a student to participate in or
benefit from the college's educational program or that creates

Proposed

Washington State Register, Issue 14-16

an intimidating, hostile or offensive environment for other
campus community members. Protected status includes a
person's race, color, national origin, sensory, mental or phys-
ical disability; use of a service animal; gender, including
pregnancy; marital status; age (40+); religion; creed; genetic
information; sexual orientation; gender identity; veteran's
status; or any other legally protected classification. See "sex-
ual misconduct" for the definition of sexual harassment.
Harassing conduct may include, but is not limited to, physical
conduct, verbal, written, social media and electronic commu-
nications.

(15) Retaliation. Retaliation against any individual for
re-porting, providing information, exercising one's rights or
responsibilities, or otherwise being involved in the process of
responding to, investigating, or addressing allegations or vio-
lations of federal, state or local law, or college policies,
including, but not limited to, student conduct code provisions
prohibiting discrimination and harassment.

(16) Misuse of electronic resources. Theft or other mis-
use of computer time or other electronic information
resources of the college. Such misuse includes, but is not lim-
ited to:

(a) Unauthorized use of such resources or opening of a
file, message, or other item;

(b) Unauthorized duplication, transfer, or distribution of
a computer program, file, message, or other item;

(¢) Unauthorized use or distribution of someone else's
password or other identification;

(d) Use of such time or resources to interfere with some-
one else's work;

(e) Use of such time or resources to send, display, or
print an obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal
operation of the college's computing system or other elec-
tronic in-formation resources;

(g) Use of such time or resources in violation of applica-
ble copyright or other law;

(h) Adding to or otherwise altering the infrastructure of
the college's electronic information resources without autho-
rization; or

(i) Failure to comply with the college's electronic use
policy.

(17) Unauthorized access. Unauthorized possession,
duplication, or other use of a key, keycard, or other restricted
means of access to college property, or unauthorized entry
onto or into college property.

(18) Safety violations. Safety violation includes any non-
accidental conduct that interferes with or otherwise compro-
mises any college policy, equipment, or procedure relating to
the safety and security of the campus community, including
tampering with fire safety equipment and triggering false
alarms or other emergency response systems.

(19) Violation of other laws or policies. Violation of any
federal, state, or local law, rule, or regulation or other college
rules or policies, including college traffic and parking rules.

(20) Ethical violation. The breach of any generally rec-
ognized and published code of ethics or standards of profes-
sion practice that governs the conduct of a particular profes-
sion for which the student is taking a course or is pursuing as
an educational goal or major.



Washington State Register, Issue 14-16

In addition to initiating discipline proceedings for viola-
tion of the student conduct code, the college may refer any
violations of federal, state or local laws to civil and criminal
authorities for disposition. The college shall proceed with
student disciplinary proceedings regardless of whether the
underlying conduct is subject to civil or criminal prosecution.

NEW SECTION

WAC 132P-33-445 Disciplinary sanctions and terms
and conditions. The following disciplinary sanctions may be
imposed upon students found to have violated the student
conduct code.

(1) Disciplinary warning. A verbal statement to a student
that there is a violation and that continued violation may be
cause for further disciplinary action.

(2) Written reprimand. Notice in writing that the student
has violated one or more terms of this student conduct code
and that continuation of the same or similar behavior may
result in more severe disciplinary action.

(3) Disciplinary probation. Formal action placing spe-
cific conditions and restrictions upon the student's continued
attendance depending upon the seriousness of the violation
and which may include a deferred disciplinary sanction. If the
student subject to a deferred disciplinary sanction is found in
violation of any college rule during the time of disciplinary
probation, the deferred disciplinary sanction which may
include, but is not limited to, a suspension or a dismissal from
the college, shall take effect immediately without further
review. Any such sanction shall be in addition to any sanction
or conditions arising from the new violation. Probation may
be for a limited period of time or may be for the duration of
the student's attendance at the college.

(4) Disciplinary suspension. Dismissal from the college
and from the student status for a stated period of time. There
will be no refund of tuition or fees for the quarter in which the
action is taken.

(5) Dismissal. The revocation of all rights and privileges
of membership in the college community and exclusion from
the campus and college-owned or controlled facilities with-
out any possibility of return. There will be no refund of tui-
tion or fees for the quarter in which the action is taken.

(6) Disciplinary terms and conditions that may be
imposed in conjunction with the imposition of a disciplinary
sanction include, but are not limited to, the following:

(a) Restitution. Reimbursement for damage to or misap-
propriation of property, or for injury to persons, or for reason-
able costs incurred by the college in pursuing an investigation
or disciplinary proceeding. This may take the form of mone-
tary reimbursement, appropriate service, or other compensa-
tion.

(b) Professional evaluation. Referral for drug, alcohol,
psychological or medical evaluation by an appropriately cer-
tified or licensed professional may be required. The student
may choose the professional within the scope of practice and
with the professional credentials as defined by the college.
The student will sign all necessary releases to allow the col-
lege access to any such evaluation. The student's return to
college may be conditioned upon compliance with the recom-
mendations set forth in such a professional evaluation. If the
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evaluation indicates that the student is not capable of func-
tioning within college community, the student will remain
suspended until future evaluation recommends that the stu-
dent is capable of reentering the college and complying with
the rules of conduct.

(7) Not in good standing. A student may be deemed "not
in good standing" with the college. If so, the student shall be
subject to the following restrictions:

(a) Ineligible to hold an office in any student organiza-
tion recognized by the college or to hold any elected or
appointed office of the college.

(b) Ineligible to represent college to anyone outside the
college community in any way, including representing the
college at any official function, or any forms of intercolle-
giate competition or representation.

NEW SECTION

WAC 132P-33-450 Purpose of disciplinary actions.
The college may apply sanctions or take other appropriate
action when student conduct interferes with the college's edu-
cation process:

(1) Nothing herein shall prevent faculty members from
taking reasonable summary action as maybe reasonably nec-
essary to maintain order when they have reason to believe
that such action is necessary for the physical safety and well-
being of the student, the safety and protection of other stu-
dents, of college property or where the student's conduct dis-
rupts the educational process.

(2) Such summary action in the form of removal from
the classroom shall be effective for a period not to exceed two
scheduled classroom days.

(3) Faculty shall maintain a written record of any sum-
mary action and a copy shall be filed with the dean of student
services or designee within two scheduled classroom days
(excludes Saturday, Sunday, and holidays).

(4) Any summary action may be appealed to the dean of
student services or designee for an informal hearing.

NEW SECTION

WAC 132P-33-460 Initiation of disciplinary action.
(1) All disciplinary actions will be initiated by the dean of
student services or designee. If that officer is the subject of a
complaint initiated by the respondent, the president shall,
upon request and when feasible, designate another person to
fulfill any such disciplinary responsibilities relative to the
complainant.

(2) The dean of student services or designee shall initiate
disciplinary action by serving the respondent with written
notice directing him or her to attend a disciplinary meeting.
The notice shall briefly describe the factual allegations, the
provision(s) of the conduct code the respondent is alleged to
have violated, the range of possible sanctions for the alleged
violation(s), and specify the time and location of the meeting.
At the meeting, the dean of student services or designee will
present the allegations to the respondent and the respondent
shall be afforded an opportunity to explain what took place. If
the respondent fails to attend the meeting the dean of student
services or designee may take disciplinary action based upon
the available information.
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(3) Within ten days of the initial disciplinary meeting,
and after considering the evidence in the case, including any
facts or argument presented by the respondent, the dean of
student services or designee shall serve the respondent with a
written decision setting forth the facts and conclusions sup-
porting his or her decision, the specific student conduct code
provisions found to have been violated, the discipline
imposed, if any, and a notice of any appeal rights with an
explanation of the consequences of failing to file a timely
appeal.

(4) The dean of student services or designee may take
any of the following disciplinary actions:

(a) Exonerate the respondent and terminate the proceed-
ings.

(b) Impose a disciplinary sanction(s), as described in
WAC 132P-33-200.

(¢) Refer the matter directly to the student conduct com-
mittee.

(1) Initiating the process. Student behavior that is sus-
pected to be in violation of the student conduct code may be
reported by students or employees of the college. In the event
of an urgent safety concern, the person reporting the behavior
is advised to first contact campus security or 911 local emer-
gency services. If the conduct may be criminal, the student or
employee reporting the incident may also report the conduct
to law enforcement.

(i1) Notice requirements. The dean of students or desig-
nee shall initiate timely notification of the student accused of
a violation of the student conduct code. The human resources
director or designee shall initiate timely notification of alle-
gations of sexual misconduct (WAC 132P-33-150). The
notice shall not be ineffective if presented later due to the stu-
dent's absence. Such notice shall:

(A) Inform the student that a report has been filed alleg-
ing that the student violated specific provisions of the code
and the date of the violation;

(B) Inform the student that failure to appear at either of
the appointed times at the office of the dean of student ser-
vices or designee by the appointed deadline may subject the
student to suspension from the institution for a stated time
and a loss of access to college services for an indefinite
period of time.

(5) Meeting with the dean of student services or desig-
nee.

(a) At the meeting with the dean of student services or
designee the student shall be informed:

(i) Of provisions of the student conduct code that
prompted that notice;

(i1) That the dean of student services or designee will
make a decision as to any disciplinary sanction;

(iii) That the student may appeal any disciplinary sanc-
tion by requesting a formal hearing;

(iv) That the decision of the dean of student services or
designee stands until such hearing is completed; and

(v) That if a hearing is requested the student may have
that hearing open to the public.

(b) After the investigation is completed, the dean of stu-
dent services or designee may take any of the following
actions:
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(i) Terminate the proceedings, exonerating the student or
students;

(i) Dismiss the case after whatever counseling and
advice may be appropriate;

(iii) Provide a warning, verbally cautioning the student
that the reported behavior constitutes violation of college
rules or regulations or has otherwise failed to meet the col-
lege's standards of conduct and that further conduct of the
type reported may lead to more serious disciplinary actions in
the future;

(iv) In the case of a sexual misconduct allegation, that
the complainant may also appeal any disciplinary sanction by
requesting a formal hearing;

(v) Impose disciplinary sanctions as listed in WAC
132P-33-200 subject to the student's right of appeal described
below; or

(vi) Refer the matter to the student conduct committee
for a recommendation to the vice-president for instruction
and student services or designee as to appropriate action.

(c) Disciplinary action taken by or at the recommenda-
tion of the dean of student services or designee is final
twenty-one days after notice is sent unless the student exer-
cises the right of appeal as provided for in these rules.

(d) This process does not preclude and may occur con-
currently with a Title IX sexual harassment investigation
(WAC 132P-33-150). In cases of sexual misconduct, both the
complainant and the accused may appeal disciplinary sanc-
tions.

NEW SECTION

WAC 132P-33-470 Appeal from disciplinary action.
The respondent may appeal a disciplinary action by filing a
written notice of appeal with the vice-president of instruction
and student services within twenty-one days of service of the
dean of student services or designee decision. Failure to
timely file a notice of appeal constitutes a waiver of the right
to appeal and the dean of student services or designee's deci-
sion shall be deemed final.

(1) The notice of appeal must include a brief statement
explaining why the respondent is seeking review.

(2) The parties to an appeal shall be the respondent and
the dean of student services or designee.

(3) A respondent, who timely appeals a disciplinary
action or whose case is referred to the student conduct com-
mittee, has a right to a prompt, fair, and impartial hearing as
provided for in these procedures.

(4) On appeal, the college bears the burden of establish-
ing the evidentiary facts underlying the imposition of a disci-
plinary sanction by a preponderance of the evidence.

(5) Imposition of disciplinary action for violation of the
student conduct code shall be stayed pending appeal, unless
respondent has been summarily suspended.

(6) The student conduct committee shall hear appeals
from:

(a) The imposition of disciplinary suspensions in excess
of ten instructional days;

(b) Dismissals; and
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(c) Discipline cases referred to the committee by the
vice-president for instruction and student services, the dean
of student services, or the president.

(7) Student conduct appeals from the imposition of the
following disciplinary sanctions shall be reviewed through a
brief adjudicative proceeding:

(a) Suspensions of ten instructional days or less;

(b) Disciplinary probation;

(c) Written reprimands; and

(d) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions.

(8) Except as provided elsewhere in these rules, disci-
plinary warnings and dismissals of disciplinary actions are
final action and are not subject to appeal.

NEW SECTION

WAC 132P-33-480 Student conduct committee. (1)
The student conduct committee shall consist of six members:

(a) Two full-time students appointed by the student gov-
ernment;

(b) Two faculty members appointed by the president;
and

(¢) Two administrative staff members (excluding the
individual who imposed the sanction) appointed by the pres-
ident at the beginning of the academic year.

(2) The administrative staff member shall serve as the
chair of the committee and may take action on preliminary
hearing matters prior to convening the committee. The chair
shall receive annual training on protecting victims and pro-
moting accountability in cases involving allegations of sexual
misconduct.

(3) Hearings shall be heard by a quorum of three mem-
bers of the committee so long as one faculty member, one
administrator and one student are included on the hearing
panel. Committee action may be taken upon a majority vote
of all committee members attending the hearing.

(4) Members of the student conduct committee shall not
participate in any case in which they are a party, complainant,
or witness, in which they have direct or personal interest,
prejudice, or bias, or in which they have acted previously in
an advisory capacity. Any party may petition for disqualifica-
tion of a committee member pursuant to RCW 34.05.425(4).

NEW SECTION

WAC 132P-33-490 Appeal student conduct commit-
tee. (1) Proceedings of the student conduct committee shall
be governed by the Administrative Procedure Act, chapter
34.05 RCW, and by the Model rules of procedure, chapter
10-08 WAC. To the extent there is a conflict between these
rules and chapter 10-08 WAC, these rules shall control.

(2) The dean of student services or designee shall serve
all parties with written notice of the hearing not less than
seven days in advance of the hearing date, as further specified
in RCW 34.05.434 and WAC 10-08-040 and 10-08-045. The
dean of student services or designee may shorten this notice
period if both parties agree, and also may continue the hear-
ing to a later time for good cause shown. If the dean of stu-
dent services or designee imposed the appealed sanction the
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vice-president of instruction and student services will desig-
nate another administrator to facilitate the process.

(3) The committee chair is authorized to conduct pre-
hearing conferences and/or to make prehearing decisions
concerning the extent and form of any discovery, issuance of
protective decisions, and similar procedural matters.

(4) Upon request filed at least five days before the hear-
ing by any party or at the direction of the committee chair or
dean of student services or designee, the parties shall
exchange, no later than the third day prior to the hearing, lists
of potential witnesses and copies of potential exhibits that
they reasonably expect to present to the committee. Failure to
participate in good faith in such a requested exchange may be
cause for exclusion from the hearing of any witness or exhibit
not disclosed, absent a showing of good cause for such fail-
ure.

(5) The committee chair may provide to the committee
members in advance of the hearing copies of:

(a) The notification of imposition of discipline (or refer-
ral to the committee); and

(b) The notice of appeal (or any response to referral) by
the respondent. If doing so, however, the chair or dean of stu-
dent services or designee should remind the members that
these "pleadings" are not evidence of any facts they may
allege.

(6) The parties may agree before the hearing to designate
specific exhibits as admissible without objection and, if they
do so, whether the committee chair may provide copies of
these admissible exhibits to the committee members before
the hearing.

(7) The dean of student services or designee, upon
request, shall provide reasonable assistance to the respondent
in obtaining relevant and admissible evidence that is within
the college's control.

(8) Communications between committee members and
other hearing participants regarding any issue in the proceed-
ing, other than procedural communications that are necessary
to maintain an orderly process, are generally prohibited with-
out notice and opportunity for all parties to participate, and
any improper "ex parte" communication shall be placed on
the record, as further provided in RCW 34.05.455.

(9) Each party may be accompanied at the hearing by a
nonattorney assistant of his/her choice. A respondent may
elect to be represented by an attorney at his or her own cost,
but will be deemed to have waived that right unless, at least
four business days before the hearing, written notice of the
attorney's identity and participation is filed with the commit-
tee chair with a copy to the student dean of student services or
designee. The committee will ordinarily be advised by an
assistant attorney general. If the respondent is represented by
an attorney, the dean of student services or designee may also
be represented by a second, appropriately screened assistant
attorney general.

NEW SECTION

WAC 132P-33-500 Student conduct committee hear-
ings—Presentations of evidence. (1) Upon the failure of any
party to attend or participate in a hearing, the student conduct
committee may either:

Proposed



WSR 14-16-058

(a) Proceed with the hearing and issuance of its decision;
or

(b) Serve a decision of default in accordance with RCW
34.05.440.

(2) The hearing will ordinarily be closed to the public.
However, if all parties agree on the record that some or all of
the proceedings be open, the chair shall determine any extent
to which the hearing will be open. If any person disrupts the
proceedings, the chair may exclude that person from the hear-
ing room.

(3) The chair or dean of student services or designee
shall cause the hearing to be recorded by a method that he/she
selects, in accordance with RCW 34.05.449. That recording,
or a copy, shall be made available to any party upon request.
The chair or dean of student services or designee shall assure
maintenance of the record of the proceeding that is required
by RCW 34.05.476, which shall also be available upon
request for inspection and copying by any party. Other
recording shall also be permitted, in accordance with WAC
10-08-190.

(4) The chair shall preside at the hearing and decide pro-
cedural questions that arise during the hearing, except as
overridden by majority vote of the committee.

(5) The dean of student services or designee (unless rep-
resented by an assistant attorney general) shall present the
case for imposing disciplinary sanctions.

(6) All testimony shall be given under oath or affirma-
tion. Evidence shall be admitted or excluded in accordance
with RCW 34.05.452.

NEW SECTION

WAC 132P-33-510 Student conduct committee—Ini-
tial recommendation. (1) At the conclusion of the hearing,
the student conduct committee shall permit the parties to
make closing arguments in whatever form it wishes to
receive them. The committee also may permit each party to
propose findings, conclusions, and/or a proposed decision for
its consideration.

(2) Within twenty days following the later of the conclu-
sion of the hearing or the committee's receipt of closing argu-
ments, the committee shall issue an initial recommendation to
the vice-president for instruction and student services or des-
ignee in accordance with RCW 34.05.461 and WAC 10-08-
210. The initial decision shall include findings on all material
issues of fact and conclusions on all material issues of law,
including which, if any, provisions of the student conduct
code were violated. Any findings based substantially on the
credibility of evidence or the demeanor of witnesses shall be
identified.

(3) The vice-president for instruction and student ser-
vices or designee's initial order shall also include a determi-
nation on appropriate discipline, if any. If the matter was
referred to the committee by the dean of student services or
designee, the committee shall identify and impose disci-
plinary sanction(s) or conditions, if any, as authorized in the
student conduct code. If the matter is an appeal by the respon-
dent, the committee may affirm, reverse, or modify the disci-
plinary sanction and/or conditions imposed by the dean of
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student services or designee and/or impose additional disci-
plinary sanction(s) or conditions as authorized herein.

(4) The vice-president for instruction and student ser-
vices or designee shall cause copies of the initial decision to
be served on the parties and their legal counsel or record. The
committee chair shall also promptly transmit a copy of the
decision and the record of the committee's proceedings to the
president.

NEW SECTION

WAC 132P-33-520 Appeal from vice-president for
instruction and student services initial decision. (1) A
respondent who is aggrieved by the findings or conclusions
issued by the vice-president for instruction and student ser-
vices or designee may appeal the initial decision to the presi-
dent based solely upon procedural concerns by filing a notice
of appeal with the president's office within twenty-one days
of service of the committee's initial decision. Failure to file a
timely appeal constitutes a waiver of the right and the initial
decision shall be deemed final.

(2) The notice of appeal must identify the specific proce-
dural concerns that are challenged and must contain argu-
ment why the appeal should be granted.

(3) The president shall provide a written decision to all
parties within forty-five days after receipt of the notice of
appeal. The president's decision shall be final and shall
include a notice of any rights to request reconsideration and/
or judicial review.

(4) The president may at his or her discretion, suspend
any disciplinary action pending review of the merits of the
findings, conclusions, and disciplinary actions imposed.

(5) The president shall not engage in an ex parte commu-
nication with any of the parties regarding an appeal.

NEW SECTION

WAC 132P-33-530 Readmission after suspension.
Any student suspended from the college for disciplinary rea-
sons may be readmitted upon expiration of the time period for
which the suspension was issued. If the student has been sus-
pended for an indefinite period, or feels that circumstances
warrant reconsideration of the temporary suspension prior to
its expiration, the student may appeal in writing no more than
once per quarter to the dean of student services or designee.
Such petitions shall state reasons which support a reconsider-
ation of the matter.

SUMMARY SUSPENSION RULES

NEW SECTION

WAC 132P-33-540 Summary suspension. (1) Sum-
mary suspension is a temporary exclusion from specified col-
lege premises or denial of access to all activities or privileges
for which a respondent might otherwise be eligible, while an
investigation and/or formal disciplinary procedures are pend-
ing.

(2) The vice-president for instruction and student ser-
vices or designee may impose a summary suspension if there
is probable cause to believe that the respondent:
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(a) Has violated any provision of the code of conduct;
and

(b) Presents an immediate danger to the health, safety or
welfare of members of the college community; or

(c) Poses an ongoing threat of substantial disruption of,
or interference with, the operations of the college.

(3) Notice. Any respondent who has been summarily
suspended shall be served with oral or written notice of the
summary suspension. If oral notice is given, a written notifi-
cation shall be served on the respondent within two business
days of the oral notice.

(4) The written notification shall be entitled "Notice of
Summary Suspension" and shall include:

(a) The reasons for imposing the summary suspension,
including a description of the conduct giving rise to the sum-
mary suspension and reference to the provisions of the stu-
dent conduct code or the law allegedly violated,

(b) The date, time, and location when the respondent
must appear before the dean of student services or designee
for a hearing on the summary suspension; and

(c) The conditions, if any, under which the respondent
may physically access the campus or communicate with
members of the campus community. If the respondent has
been trespassed from the campus, a notice against trespass
shall be included that warns the student that his or her privi-
lege to enter into or remain on college premises has been
withdrawn, that the respondent shall be considered trespass-
ing and subject to arrest for criminal trespass if the respon-
dent enters the college campus other than to meet with the
vice-president for instruction and student services or the dean
of student services, or to attend a disciplinary hearing.

(5)(a) The dean of student services or designee shall con-
duct a hearing on the summary suspension as soon as practi-
cable after imposition of the summary suspension.

(b) During the summary suspension hearing, the issue
before the dean of student services or designee is whether
there is probable cause to believe that the summary suspen-
sion should be continued pending the conclusion of disci-
plinary proceeding and/or whether the summary suspension
should be less restrictive in scope.

(c) The respondent shall be afforded an opportunity to
explain why summary suspension should not be continued
while disciplinary proceedings are pending or why the sum-
mary suspension should be less restrictive in scope.

(d) If the student fails to appear at the designated hearing
time, the dean of student services or designee may order that
the summary suspension remain in place pending the conclu-
sion of the disciplinary proceedings.

(e) As soon as practicable following the hearing, the
dean of student services or designee shall issue a written deci-
sion which shall include a brief explanation for any decision
continuing and/or modifying the summary suspension and
notice of any right to appeal.

(f) To the extent permissible under applicable law, the
dean of student services or designee shall provide a copy of
the decision to all persons or offices who may be bound or
protected by it.

REPEALER
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The following sections of the Washington Administra-
tive Code are repealed:

WAC 132P-33-060

WAC 132P-33-070
WAC 132P-33-120
WAC 132P-33-123
WAC 132P-33-125

WAC 132P-33-170
WAC 132P-33-180
WAC 132P-33-190
WAC 132P-33-200
WAC 132P-33-210
WAC 132P-33-220
WAC 132P-33-230

WAC 132P-33-240
WAC 132P-33-250
WAC 132P-33-260

WAC 132P-33-270

WAC 132P-33-280

WAC 132P-33-290

WAC 132P-33-300

WAC 132P-33-310
WAC 132P-33-320
WAC 132P-33-330
WAC 132P-33-340
WAC 132P-33-350

Freedom of access to higher educa-
tion.

Freedom of expression.
Student complaints.
Sexual harassment policy.

Complaints against academic employ-
ees in accordance with the negotiated
agreement.

Violations.

Emergency procedures.

Purpose of disciplinary actions.
Initial proceedings.

Appeals.

Student hearing committee.

Final decision regarding disciplinary
sanction.

Disciplinary sanctions.

Readmission after suspension.
Reestablishment of academic stand-
ings.

Initiation of summary suspension pro-
ceedings.

Permission to enter or remain on cam-
pus.

Notice of summary suspension pro-
ceedings.

Procedures of summary suspension
hearing.

Decision by the dean of students.
Notice of summary suspension.
Suspension for failure to appear.
Appeal.

Summary suspension proceedings not
duplicitous.
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credit, 392-700-155 Annual reporting calendar, 392-700-160
Reporting of student enrollment, 392-700-165 Funding and
reimbursement, and 392-700-175 Required documentation
and reporting.

Hearing Location(s): Office of the Superintendent of
Public Instruction (OSPI), Old Capitol Building, 600 South
Washington, Olympia, WA, on September 9, 2014, at 1:00
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mail becky.mclean@k12.wa.us, fax (360) 664-3683, by Sep-
tember 9, 2014.

Assistance for Persons with Disabilities: Contact Wanda
Griffin by September 5, 2014, TTY (360) 664-3631 or (360)
725-6270.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Several sections of
chapter 392-700 WAC require updating to address the
weekly minimum contact time requirement and to provide
further clarification for dropout reengagement programs.

Reasons Supporting Proposal: After the passage of the
2014 supplemental budget (ESSB 6002), the 2014 legislature
added a weekly minimum contact time requirement for drop-
out reengagement programs. This WAC revision provides
rules for this new requirement.

Further clarification is needed to address student eligibil-
ity, program requirements, and reporting processes for drop-
out reengagement programs.

Statutory Authority for Adoption: RCW 28A.175.100.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: OSPI, governmental.

Name of Agency Personnel Responsible for Drafting:
Becky McLean, Old Capitol Building, 600 South Washing-
ton, Olympia, WA, (360) 725-6306; Implementation: T. J.
Kelly, Old Capitol Building, 600 South Washington, Olym-
pia, WA, (360) 725-6301; and Enforcement: JoLynn Berge,
Old Capitol Building, 600 South Washington, Olympia, WA,
(360) 725-6292.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable - no
small business impact; no school district fiscal impact.

A cost-benefit analysis is not required under RCW
34.05.328. OSPI is not subject to RCW 34.05.328 per subsec-
tion (5)(a)(i). Additionally, this rule is not a significant legis-
lative rule per subsection (5)(c)(iii).

July 30,2014
Randy Dorn
State Superintendent

AMENDATORY SECTION (Amending WSR 13-13-005,
filed 6/6/13, effective 7/7/13)

WAC 392-700-015 Definitions. The following defini-
tions in this section apply throughout this chapter:
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(1) "Agency" means an educational service district,
nonprofit community-based organization, or public entity
other than a college.

(2) "Annual average full-time equivalent (AAFTE)"
means the total student monthly full-time equivalent (FTE)
reported for each enrolled student in a school year divided by

ten ((with-the-maximtin-betng-0-per-year)).

(3) "Attendance period requirement" is defined as, at

minimum, two hours of face-to-face interaction with a desig-
nated program staff for the purpose of instruction, academic

counseling, career counseling, or case management contact
aggregated over the prior month.

(4) "CEDARS" refers to comprehensive educational
data and research system, the statewide longitudinal data sys-
tem of educational data for K-12 student information.

((4)) (5) "College" means ((eommunity)) college or
technical college pursuant to chapters 28B-20 through 28B-
50 RCW.

((5))) (6) "Consortium" means a regional group of
organizations that will consist of districts, and agencies and/
or colleges who agree to work together to create and operate
a program that will serve students from multiple districts and
reduce the administrative burden on districts.

((6))) (1) "Consortium agreement' means((:

a))) the agreement that is signed by the authorized con-
sortium lead and all district((s)) superintendents or their
authorized officials which are part of the consortium and
agree to refer eligible students to the consortium's program.
This agreement will clearly outline the responsibilities of the
consortium lead and those of the referring districts((:-er

by The-agreement-thatis-signed-bya-distriet-orcollege
thet-is-directly Operating & prograt-anc etk “S. tiets hich
agree-to refer Ehgl“? stadents-to Eh.s.f.t.ﬁgﬁ'm Fhis-agree
ment 1}1. clearly-ov tlﬁ.ﬁ the-respensibilities-of the-college or
. . ))3. P gneprog

(1)) (8) "Consortium lead" means the lead organiza-
tion in a consortium that will assume the responsibilities out-
lined in WAC 392-700-042(3).

)

(9) "Count day" is the instructional day that is used to
claim a program's enrollment for state funding pursuant to
WAC 392-121-033. For September, the count day is the
fourth instructional day. For the remaining months, the count
day is the first instructional day.

(10) "Credential" is identified as one of the following:

(a) High school equivalency certificate;

(b) High school diploma;

(c) College certificate received after completion of a col-
lege program requiring at least forty hours of instruction;

(d) College degree; or

(e) Industry recognized certificate of completion of
training or licensing received after completion of a program
requiring at least forty hours of instruction.
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(((9))) (11) "Enrolled student" is an eligible student
whose enrollment and attendance meets the criteria adopted
by the office of superintendent of public instruction (OSPI)
specifically for the program and outlined in WAC 392-700-
035 and 392-700-160, and is reported as an FTE for state
funding.

(D)) d2) "ERDC" refers to education research and
data center, which conducts analyses of early learning, K-12,
and higher education programs and education issues across
the P-20 system that collaborates with legislative evaluation
and accountability program and other statutory partner agen-
cies.

((€2)) (13) "Full-time equivalent (FTE)" is the mea-
surement of enrollment that an enrolled student can be
claimed on a monthly basis with the maximum being 1.0 FTE
per month for each student enrolled in a program.

((63))) (14) "Indicator of academic progress" means
standard academic benchmarks that are measures of aca-
demic performance which are attained by reengagement stu-
dents. These indicators will be tracked and reported by the
program and district for each student and for programs as a
whole using definitions and procedures outlined by OSPI.
Indicators of academic progress will be reported when a stu-
dent does one of the following:

(a) Passes one or more high school equivalency certifi-
cate measures (each measure may only be claimed once), or
other state assessment;

(b) Earns high school credit or college credit.

(c) Makes a significant gain in math and/or reading skills
level based on the assessment tool's determination of signifi-
cant gain (may be claimed multiple times in a year);

(d) Completes approved college readiness course work
with documentation of competency attainment;

(e) Completes job search and job retention course work
with documentation of competency attainment;

(f) Successfully completes a paid or unpaid work based
learning experience of at least forty-five hours. This experi-
ence must meet the requirements of WAC 392-410-315(2);

(g) Enrolls in a below one hundred level class other than
adult basic education (ABE), high school equivalency certif-
icate, or English as a second language (ESL) class; or

(h) Transitions from an ESL class to ABE or high school
equivalency certificate class;

(1) Transitions from ABE or high school equivalency
certificate class to a below one hundred level math or English
class;

(1) Transitions from a below one hundred level math or
English class to the next below one hundred level math or
English class or from a below one hundred level math or
English class to college level math or English class; and

(k) Transitions from ABE or high school equivalency
certificate class to a college level class (other than English or
math).

(15) "Instructional staff"" means the following:

(a) For programs operated by ((erinpartnership-with)) a
district, the instructional staff is a certificated instructional
staff pursuant to WAC 392-121-205;

(b) For programs operated by ((er-in-partaership-with)) a

college, the instructional staff is one who is employed or
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appointed by the college whose required credentials are
established by the college; and

(c) For programs operated by ((er-inpartnership-with))
an agency, the instructional staff is one who is employed or
appointed by the agency whose required credentials are
established by the agency.

(( " "

hat il i | the distri o] .
&5))) (16) "Letter of intent" means the document

signed by the ((administrater-ofa-distriet-oreolege)) district,
college or lead agency authorized official that specifically
outlines to OSPI the required elements of a program that the
district ((e%)), college, or agency agree to implement.

((Hé)%eaﬁﬁe—ef—aeadeime—[ﬁegfess%ﬂeaﬂs—st-aﬁ-
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&38))) (17) "Noninstructional staff" is any person
employed in a position that is not an instructional staff as
defined under subsection (13) of this section.

((E9)) (18) "OSPI" means the office of superintendent
of public instruction.

((26))) (19) "Program" means a statewide dropout
reengagement program approved by OSPI, ((established
threugh-E2SHB1418;-and)) pursuant to RCW 28A.175.105.

(20) "School week" means any seven-day calendar
period starting with Sunday and continuing through Satur-
day.

(21) "School year" is the twelve-month period that
begins ((i1)) September 1st and ends ((ir)) August 31st
during which instruction is provided and FTE is reported.

(22) "Scope of work" means the document signed by
district superintendent or their authorized official and the
authorized official of a program to be included in a contracted
services agreement when the program is operated by a pro-
vider on behalf of the district and will receive compensation
in accordance with WAC 392-700-165. The scope of work
will specifically outline all the required elements of a pro-
gram that the provider and the district agree to implement.

(23) "Weekly status check' means a one-to-one inter-
action between a designated program staff and student.
Weekly status check:

(a) Can be accomplished in person or through the use of
telephone, e-mail, instant messaging, interactive video com-
munication, or other means of digital communication;

(b) Must be for the purposes of instruction, academic
counseling, career counseling, or case management;

(¢) Must be documented; and

(d) Must occur at least once during a school week.

AMENDATORY SECTION (Amending WSR 13-13-005,
filed 6/6/13, effective 7/7/13)

WAC 392-700-035 Student eligibility. (1) Students are
eligible to enroll in a program when they meet the following
criteria:

(a) Under twenty-one years of age, but at least sixteen
years of age, as of September 1st;

(b) Have not yet met the high school graduation require-
ments of either the district, or the college under RCW
28B.50.535; and

(c) Are significantly behind in credit as outlined below:

(1) Students who, based on their expected graduation
date, participated or could have participated in up to two full
years of high school must have an earned to attempted credit
ratio that is sixty-five percent or less; or

(i) Students who, based on their expected graduation
date, participated or could have participated in more than two
full years of high school must have an earned to attempted
ratio that is seventy-five percent or less.

(2) If not credit deficient as outlined in subsection (1)(c)
of this section, have been:

(a) Recommended for enrollment by case managers from
the department of social and health services, the juvenile jus-
tice system, district approved school personnel, or staff from
community agencies which provide educational advocacy
services;
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(b) Are not currently enrolled in any high school or other
educational program, excluding an approved skill center pro-
gram or running start program, receiving state basic educa-
tion funding; and

(¢) Released from their district of residence and accepted
by the serving district, if the program is operated by a differ-
ent district.

(3) Once determined eligible for enrolling in the pro-
gram, a student will retain eligibility, regardless of breaks in
enrollment, until the student does one of the following:

(a) Earns a high school diploma;

(b) Earns an associate degree;

(¢) Becomes ineligible because of age which occurs
when a student is twenty-one years of age as of September
Ist.

(4) A student's eligibility does not guarantee enrollment
or continued enrollment in specific programs if the program
determines that the student does not meet the program's
enrollment criteria or if, after enrollment, a student's aca-
demic performance or conduct does not meet established pro-
gram guidelines.

AMENDATORY SECTION (Amending WSR 13-13-005,
filed 6/6/13, effective 7/7/13)

WAC 392-700-042 Program operating agreements
and OSPI approval. (1) Districts, agencies, and colleges are
encouraged to work together to design programs and collab-
orations that will best serve students. Many models of opera-
tion are authorized as part of the statewide dropout reengage-
ment system.

(a) In each of these models, the necessary agreement(s)
will address whether the program will only serve students
who are residents of the district or whether the program will
also serve students who are not residents of the district but
who petition for release from the resident district, pursuant to
RCW 28A.225.220 through 28A.225.230, in order to attend
the program. If the resident district does not participate in an
OSPI approved program, another district, agency, or college
may petition a district other than the resident district to enroll
the eligible students under RCW 28A.225.220 through
28A.225.230 with the petitioning entity to provide a program
for the eligible students.

(b) Regardless of the model of operation, the state fund-
ing is allocated to the district or direct funded technical col-
lege that is reporting the student's enrollment for the program.

(2) A district may enter into one of the following models
of operations through the OSPI approval process:

((Aninterloealapreement-with-acolege:
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a-eonsortium:)) (a) Directly operate a program where the ser-
vices are provided by the district resources; or

(b) Enter into a partnership with an agency or college
that will provide the services through a defined scope of work
or contracted services agreement; or

(c) Become part of a consortium with other districts, col-
leges, and/or agencies by executing a consortium agreement
that is signed by all member districts.

(3) The purpose of the consortium will be to create and
operate a program that will serve students enrolled in multi-
ple districts and reduce the administrative burden on districts.
If such a regional reengagement consortium is implemented,
a consortium lead agency will be identified and assume the
following responsibilities:

((®)) (a) Take the lead in organizing and managing the
regional consortium;

((6D)) (b) Provide information and technical assistance
to districts interested in participating in the consortium and
providing the opportunity for students from their district to
enroll;

(G . L
i) Develop ‘? eonsortium agreement thatissigned-by
) (€)

Advance scopes of work with agencies and colleges to oper-
ate the programs;

((6M)) (d) Provide oversight and technical assistance to
the program to ((ensure-eemphianee)) align with all require-
ments of this chapter and the delivery of quality program-
ming;

((6D)) (e) Assist the program with the preparation of
required reports, enrollment data, and course records needed
by each district to enroll students, award credit, and report
FTE and performance to OSPI;

((6¢iD))) (f) Facilitate data entry of required student data
into each district's statewide student information system
related to enrollment; and

((&¢1iD)) (g) Work with the districts to facilitate the pro-
vision of special education and accommodations under Sec-
tion 504 of the Rehabilitation Act of 1973.

((€e))) (4) A technical college receiving direct funding
and authorized to enroll students under WAC 392-121-187
may directly operate a program and serve students referred
from multiple districts. The technical college will assume the
responsibilities of operating the program as described in this
chapter and will meet all responsibilities outlined in WAC
392-121-187.

() (5) All programs must be approved by OSPI as
follows:

(a) If the program is run by a district, agency or college,
the program must be approved.

(b) If the program is run by a consortium, both the pro-
gram and participating districts must be approved.

((63Y))) (6) Dependent on the model of operations, OSPI
will specify the necessary documentation required for
approval.

() (7) OSPI will provide ((&)) model ((interloest

moedel-eonsertiumagreement)) documents that can be modi-

fied to include district/college/agency specific language and
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will indicate which elements of these standard documents
must be submitted to OSPI for review and approval.

((5))) (8) Upon initial approval, OSPI will specify the
duration of the approval((;-assigna-schoelcede;)) and indi-
cate the necessary criteria to obtain reapproval((—Fhe-school

code-will be-used to-uniquely identify this program-and all

provide-a-programfor-the-eligible-students)).

((€H)) (9) After receiving a notice of approval, each dis-
trict must request from OSPI the assignment of a school code
through the EDS system following current protocol. The
school code will be used to uniquely identify this program
and all students enrolled in the program in the district's/col-
lege's student data system and in CEDARS.

(10) This chapter does not affect the authority of dis-
tricts, under RCW 28A.150.305 and 28 A.320.035, to contract
for educational services other than reengagement programs
as defined by WAC 392-700-015((263)) (19).

AMENDATORY SECTION (Amending WSR 13-13-005,
filed 6/6/13, effective 7/7/13)

WAC 392-700-137 Award of credit. (1) For programs
operated by districts and agencies, high school credit will be
awarded for all course work in which students are enrolled,
including high school equivalency certificate preparation, in
accordance with the following:

(a) Determination of credit will take place on a quarterly
basis with quarters defined as follows:

(1) September through November;

(i1) December through February;

(iii) March through May; and

(iv) June through August.

(b) Credit will be awarded at the end of each quarter, in
accordance with the following guidelines, if the student has
been enrolled for at least one month of the quarter:

(1) A maximum of 0.5 high school elective credits will be
awarded when a student passes one or more standardized
high school equivalency certificate pretests during the quarter
and the instructional staff has assessed student learning and
determined that a course of study has been successfully com-
pleted.

(i) A 0.5 high school elective credit will be awarded
when a student makes a statistically significant standardized
assessment post-test gain in a specific subject area during the
quarter and the following conditions are met:

(A) The student's standardized skills assessment score at
the beginning of the quarter demonstrated high school level
skills; and

(B) The instructional staff has assessed student learning
and determined that a course of study has been successfully
completed. A maximum of 1.0 credit may be awarded for
such subject gains in a quarter.

Proposed
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(iii) High school elective credit ranging from at least 0.1
credits to no more than 0.25 credits will be awarded for com-
pletion of a work readiness or college readiness curriculum in
which the student has demonstrated mastery of specific com-
petencies. The district and the agency will determine the
amount of credit to be awarded for each course of study based
on the competencies to be attained.

(iv) For students taking part in district approved subject-
specific credit recovery course work, the amount and type of
credit to be awarded will be defined by the district.

(v) The district may elect to award credit for other course
work provided by the agency with amount of credit to be
awarded determined in advance, based on the agency's
instructional staff's recommendation and on a district review
of the curriculum and intended learning outcomes. Credit will
only be awarded when:

(A) The student's standardized skills assessment score at
the start of the quarter demonstrates high school level skills;
and

(B) The instructional staff has assessed student learning
and determined that the course of study has been successfully
completed.

(2) For programs operated by colleges, high school
credit will be awarded for course work in which students are
enrolled, in accordance with the following:

(a) The district and the college will determine whether
the high school diploma will be awarded by the district or by
the college as part of the college's high school completion
program.

(b) If the college is awarding the diploma:

(1) 1.0 high school credit will be awarded for successful
completion of every five quarter or three semester hours of
college course work at or above the one hundred level. The
college will determine the type of credit;

(i1) 1.0 high school credit will be awarded for successful
completion of every five quarter or three semester hours of
((eeHege)) below one hundred level course work ((thatis
below-the-enehundredlevel)) at a college but has been deter-
mined by the college to be at the ninth grade level or higher.
The college will determine the type of credit. College based
high school equivalency certificate and adult basic education
(ABE) classes will not be included in this category;

(iii) 0.5 elective credits will be awarded for successful
completion of every five quarter or three semester hours of
high school equivalency certificate course work; and

(iv) ABE courses or other college courses that have been
determined to be below the ninth grade level that does not
generate high school credit will be counted as part of the pro-
gram's instructional programming for the purposes of calcu-
lating FTE.

(c) If the district is awarding the diploma:

(1) 1.0 high school credit will be awarded for successful
completion of every five quarter or three semester hours of
((eeHege)) below one hundred level course work ((at-er
abeve-the-one-hundredJevel)) at a college. The district will
determine the type of credit;

(i1) 0.5 or 1.0 high school credit will be awarded for suc-
cessful completion of every five quarter or three semester
hours of ((eeHege)) below one hundred level course work
((that-is-below-the-one-hundred-level)) at a college but has
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been determined by the district to be at the ninth grade level
or higher. The district will determine the type and amount of
credit for each class. College based high school equivalency
certificate and ABE classes will not be included in this cate-
gory;

(iii) 0.5 elective credits will be awarded for successful
completion of every five quarter or three semester hours of
high school equivalency certificate course work; and

(iv) ABE courses or other college courses that have been
determined to be below the ninth grade level will not generate
high school credit but the college credits associated with
these courses will be included in the total credit count used to
calculate and report student FTE.

(3) The district is responsible for reporting all high
school credits earned by students in accordance with OSPI
regulations. College transcripts and other student records
requested by the district will be provided by the college or
agency as needed to facilitate this process.

(4) The district will ensure that the process for awarding
high school credits under this ((eentraet)) scope of work is
implemented as part of the district's policy regarding award
of credits per WAC 180-51-050 (5) and (6).

AMENDATORY SECTION (Amending WSR 13-13-003,
filed 6/6/13, effective 7/7/13)

WAC 392-700-155 Annual reporting calendar. (1)
For programs operated by district and agencies and for below
one hundred level classes offered in a college operated pro-
gram, the following requirements will be met in relation to
the school calendar:

(a) ((The)) A school year begins ((ir)) September 1st and
ends ((in)) August 31st.

(b) The program will provide the reporting district a cal-
endar of the school year prior to the beginning of the pro-
gram's start date for that school year.

(c) The school year calendar must meet the following
criteria:

(1) The specific planned days of instruction will be iden-
tified; and

(1) There must be a minimum of ten instructional
months.

(d) The number of hours of instruction as defined in
WAC 392-700-065 must meet the following criteria:

(i) The calculation for standard instructional day may not
exceed six hours per day even ((if)) when instruction is pro-
vided for more than six hours per day; and

(i1) The standard instructional day may not be less than
two hours per day.

(e) The total planned hours of instruction for the school
year:

(1) Is the sum of the instructional hours for all instruc-
tional months of the school year; and

(ii) Must be at a minimum of nine hundred planned hours
of instruction for the school year.

(2) For programs operated by colleges((:

€))) and for college level classes, the school year calen-
dar shall meet the following criteria:

(()) (a) The specific planned days of instruction will be
identified; and
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((6D)) (b) There must be a minimum of ten instructional
months.
. ((@—’Phe—eeuﬂt—day—fer—e&eh—meﬂ%h—is—ﬂ&e—ﬁﬁt—eeﬂege
instructional-day-of the-menth:))

AMENDATORY SECTION (Amending WSR 13-13-005,
filed 6/6/13, effective 7/7/13)

WAC 392-700-160 Reporting of student enrollment.
(1) For all programs, the following will apply when reporting
student enrollment for each monthly count day:
(a) Met all eligibility criteria pursuant to WAC 392-700-
035;

(b) Been accepted for enrollment by the reporting district
or the direct funded technical college;

(c) Enrolled in an approved program pursuant to WAC
392-700-042;

(d) Met the ((minimum-attendaneestandard-by-attending

at-least-one-instructional-day-on—count-day-or-duringthe
menth-prior-to-eount-day)) attendance period requirement
pursuant to WAC 392-700-015(3);

(e) Met the weekly status check requirement pursuant to
WAC 392-700-015(23);

(f) Has not withdrawn or been dropped prior to the
monthly count day;

((€H)) (g) Is not enrolled in course work that has been

reported by a college for postsecondary funding;
(h) Is not enrolled at a state institution on count day and

reported by a state institution for funding.

(1) Is not enrolled in a high school program, including
alternative learning experience or college in the high school,
or another reengagement program.

(j) If concurrently enrolled in ((any-etherprogram—fer

hich_basiced . U on_findinei edio

> R}

)) a skills center pogram
or running start program, does not exceed the FTE limitation
pursuant to WAC 392-121-136;

((fgé—ls—ﬂet—eﬂfel-}ed—m—eeﬂfse—weflgt-ha{—h&s—beeﬂ

&))) (k) A student's enrollment in the p
to the following:

(1) May not exceed 1.0 FTE in any month (including
nonvocational and vocational FTE).

(i1) May not exceed 1.00 AAFTE in any school year as
defined in WAC 392-700-015(2).

(2) For ((pregrams—eperated-by-distriets-and-ageneies))
all below one hundred level classes, the student enrollment is
dependent upon attaining satisfactory progress during any
three month period that a student is reported as 1.0 FTE.

(a) Satisfactory progress is defined as the documented
attainment of at least one credential identified in WAC 392-
700-015((99)) (10) and/or of at least one ((measure)) indica-
tor of academic progress identified in WAC 392-700-015
((+6))) (14).

(b) A student who after any three month period of being
counted for a 1.0 FTE has not attained a credential or ((a-mea-
sure)) an indicator of academic progress cannot be counted
until a credential or ((measure)) an indicator of academic
progress is earned.

&> @
rogram is limited
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(1) During this reporting exclusion period, the program
may elect to permit the student to continue to attend;

(i) When the student achieves a credential or ((a—ea-
sure)) an indicator of academic progress, the student enroll-
ment may resume to be reported for funding. A new three
month period for attaining a credential or ((a+reasare)) an
indicator of academic progress begins; and

(iii) Rules governing the calculation of the three month
period are:

(A) The three month period may occur in two different
school years, if the student is enrolled in consecutive school
years; and

(B) The three month period is not limited to consecutive
months, if there is a break in the student's enrollment((;-ané

Oy Fer—students—elatmedtess—than—1-0-FTEthethree

progress)).

(3) For ((pregrams—eperated—by—districts—or—ageneies))
below one hundred level classes, student enrollment will be
reported as follows:

(a) ()) When the program's total planned hours of
instruction pursuant to WAC 392-700-155 (((H¢d})) for the
school year equals or exceeds nine hundred hours:

(i) The program ((wiltbe)) is considered a full-time pro-
gram; and

(il)) An enrolled student is a full-time student and is
reported as 1.0 FTE on each monthly count day.

(b) ((H-thepregram'stotal planned-hours-ef-instruetion

gram's-total-planned-hours-of instructionbynine hundred:))
Enrollment in below one hundred level classes is limited to

nonvocational funding and the FTE cannot be claimed as
vocational.

(4) For ((reengagement—programs—eperated—by)) col-
lege((s)) level classes, student enrollment will be reported as
follows:

(a) ((Ferstudents-enrolledineellegelevelelasses;)) The
FTE is determined by the student's enrolled credits on each
monthly count day.

(i) Fifteen college credits equal 1.0 FTE;

(i1) A student enrolled in more than fifteen college cred-
its is limited to be reported as 1.0 FTE for that month; and

(iii) If a student is enrolled for less than fifteen college
credits, the FTE is calculated by dividing the enrolled college
credits by fifteen.

(b) (Ferstudents-enroled-in-classes-below-collegelevel

1+60(3)-)) Enrollment in state approved vocational college

level classes and taught by a certified vocational instructor

can be claimed for enhanced vocational funding as a voca-
tional FTE.
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AMENDATORY SECTION (Amending WSR 13-13-005,
filed 6/6/13, effective 7/7/13)

WAC 392-700-165 Funding and reimbursement. (1)
OSPI shall apportion funding for an approved program to dis-
trict or direct funded technical colleges based upon the
reported nonvocational and vocational FTE enrollment and
the standard reimbursement rates. The standard reimburse-
ment rates are the statewide average annual nonvocational
and vocational rates as determined by OSPI pursuant to
WAC 392-169-095.

(a) The basic education allocation funded to districts will
be as follows:

(1) Monthly payments for the months September through
December is based on estimated student enrollment projected
by the district.

(i) Beginning in January, monthly payments shall be
adjusted to reflect actual student enrollment.

(b) Direct funded technical colleges will be paid quar-
terly pursuant to WAC 392-121-187 (7)(c).

(2) Distribution of state funding for programs is as fol-
lows:

(a) For programs directly operated by a district, the dis-
trict will retain one hundred percent of the basic education
allocation.

(b) For programs directly operated by a direct funded
technical college pursuant to WAC 392-121-187, the techni-
cal college will retain one hundred percent of the basic edu-
cation allocation.

(¢) For programs operated by a college or agency under
((eontraet)) a scope of work or ((interleeal)) contracted ser-
vices agreement with a district:

(1) The district may retain up to seven percent of the
basic education allocation; and

(i) The agency or college will receive the remaining
basic education allocation.

(d) For programs operated as part of a consortium with a
consortium lead agency:

(1) The district may retain up to five percent of the basic
education allocation;

(i1) The consortium lead may retain up to seven percent
of the basic education allocation; and

(iii) The operating agency or college will receive the
remaining basic education allocation.

(3) In the event that the program closes prior to the end
of the school year, the following will occur:

(a) If the planned days of instruction, as provided on the
school year calendar are not provided, the ((ageney)) pro-
gram may make up the scheduled days, as long as the replace-
ment days occur during the school year;

(b) At the end of the school year, prior to the final
monthly count day, the ((ageney)) program will report to the
district the actual total hours of instruction provided; and

(c) If the program was a full-time program and total
hours of instruction provided is less than nine hundred hours
of instruction, the amount of basic education funding
received by the district and ((ageney)) program will be
adjusted retroactively on a proportional status and will be
reflected on the final enrollment count((;-and

(d)H—thepregram—was—a—part-timeprogram—and-—tetal
; e . dedic] | ] Lol i
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. (o . . .
hft{,s Ef’ ]ms f]t E ;.Eﬁ . he zr;xsm of Ei.;]i; o€ t;.i 15"1 funding
final-enrellment-count)).

(4) Programs and districts may provide transportation for
students but additional funds are not generated or provided.

(5) Reengagement students enrolled in a state-approved
K-12 transitional bilingual instructional program pursuant to
chapter 392-160 WAC can be claimed by the district for
bilingual enhanced funding.

AMENDATORY SECTION (Amending WSR 13-13-005,
filed 6/6/13, effective 7/7/13)

WAC 392-700-175 Required documentation and
reporting. (1) Student documentation:

(a) The program shall submit to the reporting district or
direct funded technical college monthly the program's enroll-
ment and maintain and make available upon request the fol-
lowing documentation to support the monthly enrollment
claimed ((and-make-avalableupenrequest by therepoerting
distriet-or-direet-funded-technical-college)):

(i) Each student's eligibility pursuant to WAC 392-700-
035;

(i1) Evidence of each student's enrollment requirements
under WAC 392-700-160 to include:

(A) Enrollment in district or direct funded technical col-
lege;

(B) Evidence of minimum attendance ((standard))
period; and

(C) Earned credentials or attained ((measure)) an indica-
tor of progress.

(D) Evidence of weekly status check.

(iii) Case management support pursuant to WAC 392-
700-085.

(b) The district, agency, or college operating the program
shall comply with all state and federal laws related to the pri-
vacy, sharing, and retention of student records.

(c) Access to all student records will be provided in
accordance with the Family Educational Rights and Privacy
Act (FERPA).

(2) Student reporting:

(a) The district, agency, or college to which the school
code is assigned will ensure that there is accurate and timely
data entry of all program student information into its student
data system.

(b) The district, agency, or college to which the school
code is assigned will transmit student data to CEDARS in
accordance with OSPI standards and procedures for reen-
gagement programs.

(3) Annual reporting in addition to meeting CEDARS
requirements:

(a) The program will prepare and submit an annual per-
formance report to the district, agency, or college to which
the school code is assigned no later than ((September)) Octo-
ber 1st.

(b) The district, agency, or college to which the school
code is assigned will review and submit the annual perfor-

mance report to OSPI no later than ((September30th))

November 1st.
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(c) The annual report will include the following:

(1) Program's total number of students by gender, age,
and race/ethnicity who were enrolled, who were dismissed by
program, and ((withdrawn)) who voluntarily withdrew.

(i1) Program's total number of students by gender, age,
race/ethnicity, and credential type who earned a credential as
defined in WAC 392-700-015(10).

(iii) Program's total number of students by gender, age,
race/ethnicity, and indicator of academic progress types who
attained an indicator of academic progress as defined in
WAC 392-700-015(14). For high school and college credit,
detail the subject area.

(iv) Total AAFTE and average annual headcount by pro-
gram reported for the school year.

((&1))) (v) Total number of instructional staff FTE.

(A) For programs operated by a district or agency, report
total number of instructional staff assigned to the program.

(B) For programs operated by a college, report the num-
ber of instructional staff teaching students for the program.

((6v)TFypes—and-total-measures—of-academieprogress

- TFypes-and-total-eredentialsearned per AAFTE:

' Tetal_hich_sehool 5 | and_hich school
eredits-per AAFTE:

it} Totalcol y I and—coll i
earned-per AAFRTE:))
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PROPOSED RULES
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed July 30, 2014, 3:02 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 13-
20-051.

Title of Rule and Other Identifying Information: WAC
392-169-025 Full-time equivalent (FTE) running start enroll-
ment—Definition, 392-169-030 Annual average full-time
equivalent (AAFTE) running start enrollment—Definition,
392-169-055 Enrollment—Extent and duration of running
start enrollment, and 392-169-100 Running start enrollment
count dates.

Hearing Location(s): Office of the Superintendent of
Public Instruction (OSPI), Old Capitol Building, 600 South
Washington, Olympia, WA, on September 9, 2014, at 10:30
a.m.

Date of Intended Adoption: September 10, 2014.

Submit Written Comments to: Becky McLean, Old Cap-
itol Building, P.O. Box 47200, Olympia, WA 98504-7200, e-
mail becky.mclean@k12.wa.us, fax (360) 664-3683, by Sep-
tember 9, 2014.

Assistance for Persons with Disabilities: Contact Wanda
Griffin by September 5, 2014, TTY (360) 664-3631 or (360)
725-6270.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Sections of the
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running start WAC chapter require updating to running start
in the high school model.

Reasons Supporting Proposal: With the emergence of
running start offered in the high school setting, some sections
of the running start WAC chapter require updating to add a
month factor to the FTE calculation, to revise the number of
months the AAFTE will be calculated, and to add a Septem-
ber count day.

WAC 392-169-005 requires joint agreement with OSPI,
state board of community and technical colleges, and Wash-
ington student achievement council. Both agencies have
reviewed and approved the proposed changes.

Statutory Authority for Adoption: RCW 28A.150.290
(1).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: OSPI, governmental.

Name of Agency Personnel Responsible for Drafting:
Becky McLean, Old Capitol Building, 600 South Washing-
ton, Olympia, WA, (360) 725-6306; Implementation: T. J.
Kelly, Old Capitol Building, 600 South Washington, Olym-
pia, WA, (360) 725-6301; and Enforcement: JoLynn Berge,
Old Capitol Building, 600 South Washington, Olympia, WA,
(360) 725-6292.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable - no
small business impact; no school district fiscal impact.

A cost-benefit analysis is not required under RCW
34.05.328. OSPI is not subject to RCW 34.05.328 per subsec-
tion (5)(a)(i). Additionally, this rule is not a significant legis-
lative rule per subsection (5)(c)(iii).

July 30,2014
Randy Dorn
State Superintendent

AMENDATORY SECTION (Amending WSR 95-09-042,
filed 4/14/95, effective 5/15/95)

WAC 392-169-025 Full-time equivalent (FTE) run-
ning start enrollment—Definition. For the purposes of this
chapter and chapter 392-121 WAC, "full-time equivalent
(FTE) running start enrollment" (i.e., college or university
enrollment) means the FTE of running start students on an
enrollment count date when each student's FTE is determined
subject to the limitations of WAC 392-169-022, 392-169-055
and 392-169-115 as follows:

(1) ((Fer—eelege-oruniversity-ecourses—denominated-in
fits . c Loibl ont!

mined-pursuantto- WAC392-121-106-threugh392121-183-
) FTE for running start enrollment is the result o
multiplying the quotient of a student's enrolled college credits

Proposed



WSR 14-16-073

divided by fifteen and the quotient of three divided by the

number of months the running start class is provided.
(2) The sum of the results of running start enrollment

under subsection((sH;2and+3})) (1) of this section at all
colleges shall not exceed 1.00 FTE per student on any count
day ((ex)) except for the month of January or 1.00 annual
average FTE in any school year.

AMENDATORY SECTION (Amending WSR 94-04-095,
filed 2/1/94, effective 3/4/94)

WAC 392-169-030 Annual average full-time equiva-
lent (AAFTE) running start enrollment—Definition. For
purposes of this chapter and chapter 392-121 WAC, "annual
average full-time equivalent (AAFTE) running start enroll-
ment" means:

(1) For running start classes offered at the college cam-
pus, the sum of the AAFTE of all running start students for a
school year when each running start student's AAFTE equals
the sum of the student's running start FTE enrollment on the
nine running start count dates divided by nine.

(2) For running start classes offered in the high school
setting, the sum of the AAFTE of all running start students
for a school year when each running start student's AAFTE
equals the sum of the student's running start FTE enrollment
on the ten running start count dates divided by ten.

AMENDATORY SECTION (Amending WSR 95-09-042,
filed 4/14/95, effective 5/15/95)

WAC 392-169-055 Enrollment—Extent and dura-
tion of running start enrollment. Running start program
enrollment under this chapter is limited as follows (and as
may be further limited for academic reasons under WAC
392-169-057):

(1) An eligible student who enrolls in grade eleven may
enroll in an institution of higher education while in the elev-
enth grade for no more than the course work equivalent to
one academic year of enrollment as an annual average full-
time equivalent running start student (i.e., three college or
university quarters as a full-time equivalent college or uni-
versity student, ((ex)) two semesters as a full-time equivalent
college or university student ((et)), nine months as a full-time
equivalent technical college student, or ten months as a full-
time equivalent student taking running start classes in the
high school setting).

(2) An eligible student who enrolls in grade twelve may
enroll in an institution of higher education while in the
twelfth grade for no more than the course work equivalent to
one academic year of enrollment as an annual average full-
time equivalent running start student (i.e., three college or
university quarters as a full-time equivalent community col-
lege or university student, ((e¥)) two semesters as a full-time
equivalent college or university student ((and)), nine months
as a full-time technical college student, or ten months as a
full-time equivalent student taking running start classes in the
high school setting).

(3) Enrollment in an institution of higher education is
limited to the fall, winter and spring quarters, ((and)) the fall
and spring semesters, and the district standard school year
(September through June).
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(4) As a general rule a student's eligibility for running
start program enrollment terminates at the end of the student's
twelfth grade regular academic year, notwithstanding the stu-
dent's failure to have enrolled in an institution of higher edu-
cation to the full extent permitted by subsections (1) and (2)
of this section: Provided, That a student who has failed to
meet high school graduation requirements as of the end of the
student's twelfth grade regular academic year (September((-))
through June) due to the student's absence, the student's fail-
ure of one or more courses, or another similar reason may
continue running start program enrollment for the sole and
exclusive purpose of completing the particular course or
courses required to meet high school graduation require-
ments, subject to the enrollment limitation established by
subsection (2) of this section.

AMENDATORY SECTION (Amending WSR 95-09-042,
filed 4/14/95, effective 5/15/95)

WAC 392-169-100 Running start enrollment count
dates. Enrollment count dates for the running start program
shall be as follows:

(1) For community and technical colleges and for Cen-
tral Washington University and Eastern Washington Univer-
sity classes offered at the college campus, the first college or
university day of each of the months of October through
June; and

(2) For Washington State University classes offered at
the college campus, the first university day of each of the
months of September through May.

(3) For running start classes offered at the high school
setting, the first instructional day of each of the months Sep-
tember through June.
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Original Notice.

Preproposal statement of inquiry was filed as WSR 14-
12-067.

Title of Rule and Other Identifying Information: Public
employees benefits board (PEBB) rules related to enrollment
in chapter 182-08 WAC:; eligibility in chapter 182-12 WAC;
and appeals in chapter 182-16 WAC.

Hearing Location(s): Health Care Authority (HCA),
Cherry Street Plaza Building, Sue Crystal Conference Room
106A, 626 8th Avenue, Olympia, WA 98504 (metered public
parking is available street side around building. A map is
available at http://maa.dshs.wa.gov/pdf/CherryStreet
DirectionsNMap.pdf or directions can be obtained by calling
(360) 725-1000), on September 9, 2014, at 10:00 a.m.

Date of Intended Adoption: Not sooner than September
10, 2014.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 45504, Olympia, WA 98504-5504, delivery 626 8th
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Avenue, Olympia, WA 98504, e-mail arc@hca.wa.gov, fax
(360) 586-9727, by 5:00 p.m. on September 9, 2014.

Assistance for Persons with Disabilities: Contact Kelly
Richters by September 2, 2014, TTY (800) 848-5429 or
(360) 725-1307 or e-mail kelly.richters@hca.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Amends existing
rules, repeals one rule, and adds twenty-two new rules in
Title 182 WAC specific to the PEBB program with the fol-
lowing effect:

1. Implement PEBB policy resolution to amend the error
correction process to address retroactive enrollment.

2. Makes technical amendments to:

*  Clarify requirements for submitting a medical flexible
spending arrangement (FSA) or dependent care assis-
tance program (DCAP) enrollment form.

*  Clarify which employing agency is responsible for pay-
ment of the employer contribution when an employee
transfers between agencies.

»  Clarify which individuals are not eligible as employees
for participation in PEBB benefits.

e Add an exception in the rule that prohibits dual enroll-
ment in a PEBB health plan to address instances where a
dependent is dual eligible for a partial month.

* Replace the phrase "comprehensive group medical cov-
erage" with "employer-based group health insurance"
throughout.

* Clarify that the employer contribution toward PEBB
benefits ends on the last day of the month when an indi-
vidual ceases to be eligible.

*  The retiree dental rule to allow early termination of den-
tal if the retiree becomes eligible for employer dental.

*  The retiree deferral rules to provide clarity regarding the
effective date of a deferral.

*  Clarify that a retiree's dependent may not enroll in dental
coverage only.

e The rule that authorizes employees to enroll in PEBB
retiree insurance in the case of a retroactive disability
retirement awarded by department of retirement systems
or a higher education authority so it is clear that the
retirement must be due to disability.

*  Clarify that references to "registered domestic partner"
includes both a state registered domestic partner and a
domestic partner who was qualified under PEBB eligi-
bility criteria as a domestic partner before January 1,
2010, and was continuously enrolled under the sub-
scriber in a PEBB health plan or life insurance.

*  Clarify the notice required when a dependent is no lon-
ger eligible for PEBB benefits.

*  The special open enrollment rules to account for depen-
dents that move from the United States to outside the
United States.

*  Clarify when coverage begins for a child enrolled in cov-
erage based on a national medical support notice or court
order.

¢ The surcharge rules to account for issues identified
during the implementation phase.

*  The wellness rules to account for issues identified during
the implementation phase.

*  Provide additional definitions of terms used in the rules.
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*  The appeal rules to address appeals regarding a denial of
FSA or DCAP enrollment.

e Clarify all effected rules to appropriately include "char-
ter schools" with school districts and educational service
districts by adding a definition of school districts which
includes charter schools.

*  Add general hearing rules and procedures that apply to
an administrative hearing of a PEBB appeal committee
decision.

*  To require that forms and paperwork must be received
within the stated timelines instead of submitted or sent
within the timeline.

3. In addition to these specific changes, HCA conducted
a full review of these chapters and made some changes for
readability.

Reasons Supporting Proposal: Compliance with federal
regulation, state law.

Statutory Authority for Adoption: RCW 41.05.160.

Statute Being Implemented: 3ESSB 5034.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Rob Parkman, Cherry Street Plaza, 626 8th Avenue S.E.,
Olympia, WA, (360) 725-0883; Implementation: Barbara
Scott, Cherry Street Plaza, 626 8th Avenue S.E., Olympia,
WA, (360) 725-0830; and Enforcement: Mary Fliss, Cherry
Street Plaza, 626 8th Avenue S.E., Olympia, WA, (360) 725-
0822.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The joint administrative
rules review committee has not requested the filing of a small
business economic impact statement, and there will be no
costs to small businesses.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules [review]
committee or applied voluntarily.

July 31,2014
Kevin M. Sullivan
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-08-040,
filed 3/26/14, effective 4/26/14)

WAC 182-08-015 Definitions. The following defini-
tions apply throughout this chapter unless the context clearly
indicates other meaning:

"Affordable Care Act" means the federal Patient Protec-
tion and Affordable Care Act, P.L. 111-148, as amended by
the federal Health Care and Education Reconciliation Act of
2010, P.L. 111-152, or federal regulations or guidance issued
under the Affordable Care Act.

"Annual open enrollment" means an annual event set
aside for a period of time when subscribers may make
changes to their health plan enrollment and salary reduction
elections for the following plan year. Subscribers may trans-
fer from one health plan to another, enroll or remove depen-
dents from coverage, enroll in or waive enrollment in a med-
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ical plan, or employees may enroll in or change their election
under the DCAP, the medical FSA, or the premium payment
plan.

"Authority" or "HCA" means the health care authority.

"Benefits-cligible position" means any position held by
an employee who is eligible for benefits under WAC 182-12-
114, with the exception of employees who establish eligibil-
ity under WAC 182-12-114 (2) or (3)(a)(ii).

"Board" means the public employees benefits board
established under provisions of RCW 41.05.055.

((" 1 M n
elud Es.mr:fshsﬁsx © Emflsj.ii SF]E]HSETE H]E“EE}
retireeplan-)) "Calendar days" or "days" means all days
including Saturdays, Sundays, and all legal holidays as set
forth in RCW 1.16.050.

"Creditable coverage" means coverage that meets the
definition of "creditable coverage" under RCW 48.66.020
(13)(a) and includes payment of medical and hospital bene-
fits.

"Defer" means to postpone enrollment or interrupt
enrollment in a PEBB ((medieal-insuranee)) health plan by a
retiree or eligible survivor.

"Dependent” means a person who meets eligibility
requirements in WAC 182-12-260, except that "surviving
spouses, state registered domestic partners and dependent
children" of emergency service personnel who are killed in
the line of duty is defined in WAC 182-12-250.

"Dependent care assistance program" or "DCAP" means
a benefit plan whereby state and public employees may pay
for certain employment related dependent care with pretax
dollars as provided in the salary reduction plan authorized in
chapter 41.05 RCW.

"Director" means the director of the authority.

U

'Documents" means papers, letters, writings, e-mails,
electronic files, or other printed or written items.

"Effective date of enrollment" means the first date when
an enrollee is entitled to receive covered benefits.

"Employer group" means those employee organizations
representing state civil service employees, counties, munici-
palities, political subdivisions, the Washington health benefit
exchange, tribal governments, school districts, charter
schools, and educational service districts participating in
PEBB insurance coverage under contractual agreement as
described in WAC 182-08-245.

"Employing agency" means a division, department, or
separate agency of state government, including an institution
of higher education; a county, municipality, school district,
educational service district, or other political subdivision;
charter school; or a tribal government covered by chapter
41.05 RCW.

"Enrollee" means a person who meets all eligibility
requirements defined in chapter 182-12 WAC, who is
enrolled in PEBB benefits, and for whom applicable pre-
mium payments have been made.

"Exchange" means the Washington health benefit
exchange established in RCW 43.71.020, and any other
health benefit exchange established under the Affordable
Care Act.
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"Exchange coverage" means coverage offered by a qual-
ified health plan through an exchange.

"Faculty" means an academic employee of an institution
of higher education whose workload is not defined by work
hours but whose appointment, workload, and duties directly
serve the institution's academic mission; as determined under
the authority of its enabling statutes, its governing body, and
any applicable collective bargaining agreement.

"Federal retiree plan" means the Federal Employees'
Health Benefits Program (FEHB) and Tricare.

"Health plan" ((er"plan")) means a plan offering medi-
cal ((eoverage)) or dental ((eeverage)), or both developed by
the public employees benefits board and provided by a con-
tracted vendor or self-insured plans administered by the
HCA.

"Institutions of higher education" means the state public
research universities, the public regional universities, The
Evergreen State College, the community and technical col-
leges, and the state board for community and technical col-
leges.

"Insurance coverage" means any health plan, life insur-
ance, long-term care insurance, long-term disability (LTD)
insurance, or property and casualty insurance administered as
a PEBB benefit.

"Layoff," for purposes of this chapter, means a change in
employment status due to an employer's lack of funds or an
employer's organizational change.

"LTD insurance" includes basic long-term disability
insurance paid for by the employing agency and long-term
disability insurance offered to employees on an optional
basis.

"Life insurance" includes basic life insurance paid for by
the employing agency, life insurance offered to employees on
an optional basis, and retiree life insurance.

U

'Mail" or "mailing" means placing a document in the
United States Postal system, commercial delivery service, or

Washington state consolidated mail services properly
addressed.

"Medical flexible spending arrangement" or "medical
FSA" means a benefit plan whereby state and public employ-
ees may reduce their salary before taxes to pay for medical
expenses not reimbursed by insurance as provided in the sal-
ary reduction plan authorized in chapter 41.05 RCW.

"PEBB" means the public employees benefits board.

"PEBB appeals committee" means the committee that
considers appeals relating to the administration of PEBB ben-
efits by the PEBB program. The director has delegated the
authority to hear appeals at the level below an administrative
hearing to the PEBB appeals committee.

"PEBB benefits" means one or more insurance cover-
ages or other employee benefits administered by the PEBB
program within the health care authority.

"PEBB program" means the program within the HCA
which administers insurance and other benefits for eligible
employees (as defined in WAC 182-12-114), eligible retired
and disabled employees (as defined in WAC 182-12-171),
eligible dependents (as defined in WAC 182-12-250 and 182-
12-260) and others as defined in RCW 41.05.011.

"Premium payment plan" means a benefit plan whereby
state and public employees may pay their share of group
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health plan premiums with pretax dollars as provided in the
salary reduction plan.

"Premium surcharge" means a payment required from a
subscriber, in addition to the subscriber's premium contribu-
tion, due to an enrollee's tobacco use or a subscriber's spouse
or registered domestic partner choosing not to enroll in his or
her employer-based group medical insurance when:

* Premiums are less than ninety-five percent of Uniform
Medical Plan (UMP) Classic premiums; and

* The actuarial value of benefits is at least ninety-five
percent of the actuarial value of UMP Classic benefits.

(“Premi , o : ot

or-change-their premivm payment plan-eleetion:))

"Qualified health plan" means a medical plan that is cer-
tified to be offered through an exchange.

"Salary reduction plan" means a benefit plan whereby
state and public employees may agree to a reduction of salary
on a pretax basis to participate in the DCAP, medical FSA, or
premium payment plan as authorized in chapter 41.05 RCW.

"School district" means public schools as defined in
RCW 28A.150.010 which includes charter schools estab-
lished under chapter 28A.710 RCW.

"Seasonal employee" means an employee hired to work
during a recurring, annual season with a duration of three
months or more, and anticipated to return each season to per-
form similar work.

"Special open enrollment" means a period of time when
subscribers may make changes to their health plan enrollment
and salary reduction elections outside of the annual open
enrollment period when specific life events occur. Subscrib-
ers may change health plans and enroll or remove dependents
from coverage. Additionally, employees may enroll in or
waive enrollment in a medical plan, and may enroll in or
change their election under the DCAP, medical FSA, or the
premium payment plan. For special open enrollment events
as they relate to specific PEBB benefits, see WAC 182-08-
198, 182-08-199, 182-12-128, and 182-12-262.

"State agency" means an office, department, board, com-
mission, institution, or other separate unit or division, how-
ever designated, of the state government and all personnel
thereof. It includes the legislature, executive branch, and
agencies or courts within the judicial branch, as well as insti-
tutions of higher education and any unit of state government
established by law.

"Subscriber" means the employee, retiree, COBRA ben-
eficiary or eligible survivor who has been designated by the
HCA as the individual to whom the HCA and contracted ven-
dors will issue all notices, information, requests and premium
bills on behalf of enrollees.

"Termination of the employment relationship" means
that an employee resigns or an employee is terminated and
the employing agency has no anticipation that the employee
will be rehired.
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"Tobacco products" means any product made with or
derived from tobacco that is intended for human consump-
tion, including any component, part, or accessory of a
tobacco product. This includes, but is not limited to, cigars,
cigarettes, chewing tobacco, snuff, and other tobacco prod-
ucts. It does not include United States Food and Drug Admin-
istration (FDA) approved quit aids or e-cigarettes until their
tobacco related status is determined by the FDA.

"Tobacco use" means any use of tobacco products within
the past two months. Tobacco use, however, does not include
the religious or ceremonial use of tobacco.

"Tribal government" means an Indian tribal government
as defined in Section 3(32) of the Employee Retirement
Income Security Act of 1974 (ERISA), as amended, or an
agency or instrumentality of the tribal government, that has
government offices principally located in this state.

"Waive" means to interrupt an eligible employee's
enrollment in a PEBB health plan because the employee is
enrolled in other ((eempfeheﬂswe—gfe&p—medieal-eevef&ge—as
reguired)) employer-based group medical insurance as
allowed under WAC 182-12-128, or is on approved educa-
tional leave and obtains ((eomprehensive-group-health-plan
eoverage)) other employer-based group health insurance as
allowed under WAC 182-12-136.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-08-180 Premium payments and premium
refunds. Premiums are due as described in this section,
except when an employing agency is correcting its enroll-
ment error as described in WAC 182-08-187 (2) or (3).

(1) Premium payments. Public employees benefits
board (PEBB) insurance coverage premiums become due the
first of the month in which insurance coverage is effective.

Premium is due from the subscriber for the entire month
of insurance coverage and will not be prorated during any
month.

(a) If an employee elects optional coverage as described
in WAC 182-08-197 (1)(a) or (3)(a), the employee is respon-
sible for payment of premiums from the month that the
optional coverage begins.

(b) Unpaid or underpaid accounts must be paid, and are
due from the employing agency, subscriber or beneficiary to
the health care authority (HCA). If a subscriber's account is
past due and it is determined by the authority that full pay-
ment of the unpaid balance in a lump sum ((is)) would be
considered a hardship, the (HEA)) authority may develop a
reasonable repayment plan with the subscriber or beneficiary
upon request.

(2) Premium refunds. PEBB premiums will be
refunded using the following method:

(a) When a subscriber submits an enrollment change
affecting subscriber or dependent eligibility, HCA may allow
up to three months of accounting adjustments. HCA will
refund to the individual or the employing agency any excess
premium paid during the three month adjustment period,
except as indicated in WAC 182-12-148(4).

(b) If a PEBB subscriber, dependent, or beneficiary sub-
mits a written appeal as described in WAC 182-16-025,
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showing proof of extraordinary circumstances beyond his or
her control such that it was effectively impossible to submit
the necessary information to accomplish an enrollment
change within sixty days after the event that created a change
of premium occurred, the PEBB deputy director or the PEBB
appeals committee may approve a refund which does not
exceed twelve months of premium.

(c) If a federal government entity determines that an
enrollee is retroactively enrolled in coverage (for example
medicare) the subscriber or beneficiary may be eligible for a
refund of all premiums paid during the time he or she was
enrolled under the federal program if approved by the PEBB
deputy director or designee.

(d) HCA errors will be corrected by returning all excess
premiums paid by the employing agency, subscriber, or ben-
eficiary.

(e) Employing agency errors will be corrected by return-
ing all excess premiums paid by the employee or beneficiary.

AMENDATORY SECTION (Amending WSR 14-08-040,
filed 3/26/14, effective 4/26/14)

WAC 182-08-185 What are the requirements
regarding premium surcharges? (1) A subscriber's account
will incur a premium surcharge when any enrollee engages in
tobacco use.

(a) A subscriber must attest to whether any enrollee on
his or her public employees benefits board (PEBB) medical
plan engages in tobacco use. The subscriber must attest
during the following times:

(1) ((During—the—premium—surcharge—implementation
D Nod ] hi i ; | is))

When an employee who is newly eligible or regains eligibil-
ity for the employer contribution toward PEBB benefits sub-
mits an enrollment form to add PEBB medical as described in
WAC 182-08-197 (1) or (3). If the attestation results in a sur-
charge it will take effect the same time PEBB medical begins;

((6#)) (i1) When there is a change in the tobacco use sta-
tus of any enrollee on the subscriber's PEBB medical plan((;
and

LW ] ents Hed in PEBE fical
eoverage-on-the-subseriber's-aceount)). If the change in status

results in a surcharge being added or removed, the change to
the surcharge will take effect the first day of the month fol-

lowing receipt of the attestation. If that day is the first of the
month, the change to the surcharge begins on that day;

(iii) When a subscriber submits an enrollment form to
add a dependent to his or her PEBB medical as described in
WAC 182-12-262. If enrolling the dependent results in a sur-
charge being added, it will take effect the same time PEBB

medical begins;

(iv) When an enrollee elects to continue health plan cov-
erage as described in WAC 182-12-146. If the attestation

results in a surcharge it will take effect the same time PEBB
medical begins. This action is required only if the enrollee
has not previously attested as described in (a) of this subsec-
tion;

(v) When an employee or retiree submits an enrollment
form to enroll in PEBB medical as described in WAC 182-
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12-171 (1)(a), 182-12-200 (2)(a) and (b), or 182-12-205
(4)(a), (b), and (d). If the attestation results in a surcharge it
will take effect the same time PEBB medical begins. This
action is required only if the retiree has not previously
attested as described in (a) of this subsection; and

(vi) When a survivor spouse, registered domestic part-
ner, or dependent child submits an enrollment form to enroll
in PEBB medical as described in WAC 182-12-250(5) or
182-12-265. If the attestation results in a surcharge it will
take effect the same time PEBB medical begins. This action
is required only if the survivor has not previously attested as
described in (a) of this subsection.

Exception: (1) A subscriber enrolled in both medicare
parts A and B and in the medicare risk pool is
not required to provide an attestation and no
premium surcharge will be imposed on the
subscriber's account.

(2) An employee who waives medical enroll-
ment according to WAC 182-12-128 is not
required to provide an attestation and no pre-
mium surcharge will be applied to his or her
account until the employee enrolls in a PEBB
medical plan.

(b) A subscriber's account will incur a premium sur-
charge when a subscriber fails to attest to the tobacco use sta-
tus of all enrollees as described in subsection (1)(a) of this
section.

(Note: iber . . . .
A )
impesed-inJuly-and-Augustof 2044-))

(c) The PEBB program will provide a reasonable alterna-
tive for enrollees who use tobacco products so a subscriber
can avoid the tobacco use premium surcharge:

(1) All enrollees have access to a free tobacco cessation
program through their medical plan. A subscriber can avoid
the surcharge if enrollees who use tobacco products ((enreH))
are enrolled in their plan's tobacco cessation program.

(1) ((FhePEBB-program-will-werl—with-a-subseriberto

an-enrolee's-use-of tobaceoproduets:

@) A subscriber may contact the PEBB program to
accommodate a physician's recommendation that addresses
an enrollee's use of tobacco products or for information on
how to avoid the tobacco use premium surcharge.

(2) A subscriber's account will incur a premium sur-
charge if an enrolled spouse or registered domestic partner
chose not to enroll in employer-based group medical insur-
ance that has premiums less than ninety-five percent of the
UMP Classic's premiums and benefits with an actuarial value
of at least ninety-five percent of the actuarial value of the
UMP Classic's benefits.

(a) A subscriber ((whe-enrels)) with a spouse or regis-
tered domestic partner enrolled under his or her PEBB medi-
cal must attest during the following times:

(1) ((Puring—the—premium—surcharge—implementation

od £ g M s 2014-
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&v))) When an employee who is newly eligible or

regains eligibility for the employer contribution toward
PEBB benefits submits an enrollment form to add PEBB
medical as described in WAC 182-08-197 (1) or (3). If the
attestation results in a surcharge it will take effect the same
time PEBB medical begins;

(i1) When a subscriber submits an enrollment form to add
a spouse or registered domestic partner to his or her PEBB
medical as described in WAC 182-12-262. If enrolling the
spouse or registered domestic partner results in a surcharge
being added, the surcharge will take effect the first day of the
month following receipt of the attestation. If that day is the
first of the month, the change to the surcharge begins on that
day;

(iii) During the annual open enrollment((;-e#

&7))._If attesting results in a surcharge being added or

removed, the change to the surcharge begins January 1st of
the following year; and

(iv) When there is a change in the spouse's or registered
domestic partner's employer-based group medical insurance.
If attesting results in a surcharge being added or removed, the

change to the surcharge will take effect the first day of the
month following receipt of the attestation. If that day is the

WSR 14-16-073

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-08-187 How do employing agencies cor-
rect enrollment errors and is there a limit on retroactive
enrollment? If an employing agency fails to notify an
employee of his or her eligibility for public employees bene-
fits board (PEBB) benefits and the employer contribution as
required in WAC 182-12-113 or the employer group contract,
or fails to accurately enroll insurance coverage, the agency is
authorized and required to correct the error as described in
this section.

The employing agency or PEBB designee must enroll
the employee in PEBB benefits as described in subsection (1)
of this section, reconcile premium payments as described in
subsection (2) of this section, and provide recourse as
described in subsection (3) of this section.

Note:

If the employing agency failed to provide the
notice required in WAC 182-12-113 or the
employer group contract before the end of the
employee's thirty-one day enrollment period
described in WAC 182-08-197 (1)(a), ((it)) the
employing agency must provide the employee a
written notice of eligibility for PEBB benefits and
offer a new enrollment period. Employees who do
not return enrollment forms default to enrollment
according to WAC 182-08-197 (1)(b).

(1) Enrollment.
(a) Medical and dental enrollment is ((Hmited—te—three
i i )) effective
the first day of the month following the date the enrollment

first of the month, the change to the surcharge begins on that
day.

Exception: (1) A subscriber enrolled in both medicare
parts A and B and in the medicare risk pool is
not required to provide an attestation and no
premium surcharge will be imposed on the
subscriber's account.

(2) An employee who waives medical enroll-
ment according to WAC 182-12-128 is not
required to provide an attestation and no pre-
mium surcharge will be applied to his or her
account until the employee enrolls in a PEBB
medical plan.

(3) An employee who covers his or her
spouse or registered domestic partner who
has waived his or her own PEBB medical
must attest, but a premium surcharge will not
be applied.

(b) A premium surcharge will be applied to the account
of subscribers who do not attest as described in (a) of this
subsection.

i - .
chargestmposed-ntuly-and-Aveustof 2644-))

error is identified, unless the authority determines additional
recourse is warranted, as described in subsection (3) of this
section, If the enrollment error is identified on the first day of
the month, the enrollment correction is effective that day;

(b) Basic life and basic long-term disability (LTD) insur-
ance enrollment is retroactive to the first day of the month
following the day the employee became newly eligible, or the
first day of the month the employee regained eligibility, as
described in WAC 182-08-197. If the employee became
newly eligible on the first working day of a month, basic life
and basic LTD insurance coverage begins on that date;

(c) Optional life and optional LTD insurance is retroac-
tive to the first day of the month following the day the
employee became newly eligible if the employee elects to
enroll in this coverage (or if previously elected, the first of the
month following the signature date of the employee's applica-
tion for this coverage). If an employing agency enrollment
error occurred when the employee regained eligibility for the
employer contribution following a period of leave as
described in WAC 182-08-197(3):

(i) Optional insurance coverage is enrolled the first day
of the month the employee regained eligibility, at the same
level of coverage the employee continued during the period
of leave, without evidence of insurability.

(i1) If the employee was not eligible to continue optional
LTD insurance coverage during the period of leave, optional
LTD insurance coverage is reinstated the first day of the
month the employee regained eligibility, to the level of cov-
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erage the employee was enrolled in prior to the period of
leave, without evidence of insurability.

(iii) If the employee was eligible to continue optional
insurance coverage under the period of leave but did not, the
employee must provide evidence of insurability and receive
approval from the contracted vendor.

(d) If the employee is eligible and elects (or elected) to
enroll in the medical flexible spending account (FSA) or
dependent care assistance program (DCAP), enrollment is
limited to three months prior to the date enrollment is pro-
cessed, but not earlier than the current plan year. If an
employee was not enrolled in FSA or DCAP as elected, the
employee may adjust his or her election. The employee may
either participate at the amount originally elected with a cor-
responding increase in contributions for the balance of the
plan year, or participate at a reduced amount for the plan year
by maintaining the per-pay period contribution in effect.

(2) Premium payments.

(a) The employing agency must remit to the authority the
employer contribution and the employee contribution for
health plan premiums, basic life, and basic LTD from the date
insurance coverage begins as described in subsections (1) and
(3)(a)(Q) of this section. If a state agency failed to notify a
newly eligible employee of his or her eligibility for PEBB
benefits, the state agency may only collect the employee con-
tribution for coverage for months following notification of a
new enrollment period.

(b) When an employing agency fails to correctly enroll
the amount of optional life insurance or optional LTD insur-
ance coverage elected by the employee, premiums will be
corrected as follows:

(1) When additional premiums are due to the authority,
the employee is responsible for premiums for the most recent
twenty-four months of coverage. The employing agency is
responsible for additional months of premiums.

(i1) When premium refunds are due to the employee, the
optional ((eeverage)) life insurance or optional LTD insur-
ance vendor is responsible for premium refunds for the most
recent twenty-four months of coverage. The employing
agency is responsible for additional months of premium
refunds.

(3) Recourse.

(a) Eligibility for PEBB benefits begins on the first day
of the month following the date eligibility is established as
described in WAC 182-12-114. When retroactive correction
of an enrollment error is limited as described in subsection
(1) of this section, the employing agency must work with the
employee, and the authority, to implement retroactive insur-
ance coverage within the following parameters:

(i) Retroactive enrollment in a PEBB health plan;

(i1) Reimbursement of claims paid;

(iii)) Reimbursement of amounts paid for medical and
dental premiums; or

(iv) Other recourse, upon approval by the authority.

(b) Recourse must not contradict a specific provision of
federal law or statute and does not apply to requests for non-

covered services or in the case of an individual who is not eli-
gible for PEBB benefits.
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AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-08-190 The employer contribution is set
by the health care authority (HCA) and paid to the HCA
for all eligible employees. State agencies and employer
groups that participate in the public employees benefits board
(PEBB) program under contract with the health care author-
ity (HCA) must pay premium contributions to the HCA for
insurance coverage for all eligible employees and their
dependents.

(1) Employer contributions for state agencies set by the
HCA are subject to the approval of the governor for availabil-
ity of funds as specifically appropriated by the legislature for
that purpose. Insurance and health care contributions for ferry
employees shall be governed by RCW 47.64.270.

(2) Employer contributions must include an amount
determined by the HCA to pay administrative costs to admin-
ister insurance coverage for employees of these groups.

(3) Each employee of a state agency eligible under WAC
182-12-131 or each eligible employee of a state agency on
leave under the federal Family and Medical Leave Act
(FMLA) is eligible for the employer contribution as
described in WAC 182-12-138. The entire employer contri-
bution is due and payable to HCA even if medical is waived.

(4) Employees of employer groups eligible under criteria
stipulated under contract with the HCA are eligible for the
employer contribution. The entire employer contribution is
due and payable to the HCA even if medical is waived.

(5) Washington state patrol officers disabled while per-
forming their duties as determined by the chief of the Wash-
ington state patrol are eligible for the employer contribution
for PEBB ((benefits)) medical insurance as authorized in
RCW 43.43.040. No other retiree or disabled employee is eli-
gible for the employer contribution for PEBB benefits unless
they are an eligible employee as defined in WAC 182-12-114
or 182-12-131.

(6) The terms of payment to HCA for employer groups
shall be stipulated under contract with the HCA.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-08-197 When must a newly eligible
employee((s)), or an employee((s)) who regaing eligibility
for the employer contribution, select public employees
benefits board (PEBB) benefits and complete enrollment
forms? An employee((s)) who ((are)) is newly eligible or
who regains eligibility for the employer contribution toward
public employees benefits board (PEBB) benefits enrolls as
described in this section.

(1) When an employee is newly eligible for PEBB bene-
fits:

(a) ((Fhe)) An employee must complete the required
forms indicating enrollment elections and return the forms to
his or her employing agency. Forms must be received by the
employing agency no later than thirty-one days (sixty days
for life insurance) after the employee becomes eligible for
PEBB benefits under WAC 182-12-114.

(1) (Fhe)) An employee may enroll in optional life and
optional long-term disability (LTD) insurance up to the guar-
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anteed issue without evidence of insurability if enrollment
forms are returned to the employee's employing agency as
required. An employee may apply for enrollment in optional
life and LTD insurance coverage over the guaranteed issue at

any time during the calendar year by submitting the evidence
of insurability form to the vendor for approval.

((Nete:
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(i1) If an employee is eligible to participate in the state's
salary reduction plan (see WAC 182-12-116) the employee
will automatically enroll in the premium payment plan upon
enrollment in medical so employee medical premiums are
taken on a pretax basis. To opt out of the premium payment
plan, a new employee must complete the required form and
return it to his or her state agency. The form must be received
by his or her state agency no later than thirty-one days after
((beeeming)) the employee becomes eligible for PEBB bene-
fits.

(iii) If an employee is eligible to participate in the state's
salary reduction plan (see WAC 182-12-116) the employee
may enroll in the state's medical flexible spending arrange-
ment (FSA) or dependent care assistance program (DCAP) or
both, except as limited by subsection (4) of this section. To
enroll in these optional PEBB benefits, the employee must
return the required enrollment form to his or her state agency
or PEBB designee. The form must be received by the state
agency or PEBB designee no later than thirty-one days after
((beeeming)) the employee becomes eligible for PEBB bene-
fits.

(b) If a newly eligible ((employee-deesnotretarnenrell-
ment-forms-to-his-erher)) employee's employing agency does
not receive the employee's forms indicating medical, dental,
and LTD choice within thirty-one days and life insurance
choice within sixty days of the employee becoming eligible,
his or her coverage will be enrolled as follows:

(i) Medical enrollment will be Uniform Medical Plan
Classic;

(i1) Dental enrollment will be Uniform Dental Plan;

(iii) Basic life insurance;

(iv) Basic long-term disability insurance; and

(v) Dependents will not be enrolled.

(2) The employer contribution toward insurance cover-
age ends according to WAC 182-12-131. When an
employee's employment ends, participation in the state's sal-
ary reduction plan ends.

(3) When an employee loses and later regains eligibility
for the employer contribution toward insurance coverage fol-
lowing a period of leave described in WAC 182-12-133(1)
and 182-12-142 (1) and (2):

(a) The employee must complete and return the required
forms indicating enrollment elections to his or her employing
agency except as described in (d) of this subsection. Forms
must be received no later than thirty-one days after ((regain-
ing)) the employee regains eligibility, except as described in
subsection (3)(b) of this section:

(1) An employee who self-paid for optional life insurance
coverage after losing eligibility will have that level of cover-
age reinstated without evidence of insurability;
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(i) An employee who was eligible to continue optional
life under continuation coverage but discontinued that insur-
ance coverage must submit evidence of insurability;

(iii) An employee who was eligible to continue optional
LTD under continuation coverage but discontinued that
insurance coverage must submit evidence of insurability for
optional LTD insurance when he or she regains eligibility for
the employer contribution.

(b) An employee in any of the following circumstances
does not have to return an optional LTD insurance election
form. His or her optional LTD insurance will be automati-
cally reinstated:

(1) The employee continued to self-pay for his or her
optional LTD insurance after losing eligibility for the
employer contribution;

(i) The employee was not eligible to continue optional
LTD insurance after losing eligibility for the employer con-
tribution.

Exception: An employee's insurance coverage elections
remain the same when an employee transfers
from one employing agency to another
employing agency without a break in PEBB
coverage. This includes movement of
employees between any entities described in
WAC 182-12-111 and participating in PEBB
benefits. Insurance coverage elections also
remain the same when employees have a
break in employment that does not interrupt
his or her employer contribution toward
PEBB insurance coverage.

(c) If an ((employee-doesnotreturn-therequired-formste
his-erher)) employee's employing agency does not receive
the forms within thirty-one days of the employee regaining
eligibility, medical, dental, life, and LTD enrollment will be
as described in subsection (1)(b) of this section, except as
described in (b) of this subsection.

(d) If an employee is eligible to participate in the state's
salary reduction plan (see WAC 182-12-116) the employee
may enroll in the state's medical FSA or DCAP or both,
except as limited by subsection (4) of this section. To enroll
in these optional PEBB benefits, the employee must return
the required enrollment form to his or her state agency or
PEBB designee. The form must be received by the

employee's state agency or PEBB designee no later than
thirty-one days after ((beeeming)) the employee becomes eli-
gible for PEBB benefits.

(4) If an employee who is eligible to participate in the
state's salary reduction plan (see WAC 182-12-116) is hired
into a new position that is eligible for PEBB benefits in the
same year, the employee may not resume participation in
DCAP or medical FSA until the beginning of the next plan
year, unless the time between employments is less than thirty
days and the employee notifies the new state agency and the
DCAP or FSA administrator of his or her employment trans-
fer within the current plan year.

Proposed
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AMENDATORY SECTION (Amending WSR 14-08-040,
filed 3/26/14, effective 4/26/14)

WAC 182-08-198 When may a subscriber change
health plans? Subscribers may change health plans at the
following times:

(1) During annual open enrollment: Subscribers may
change health plans during the public employees benefits
board (PEBB) annual open enrollment period. The subscriber
must submit the required enrollment forms to change his or
her health plan. Employees submit the enrollment forms to
their employing agency. All other subscribers submit the
enrollment forms to the PEBB program. The required enroll-
ment forms must be received no later than the ((end)) last day
of the annual open enrollment. Enrollment in the new health
plan will begin January 1st of the following year.

(2) During a special open enrollment: Subscribers may
change health plans outside of the annual open enrollment if
a special open enrollment event occurs. The change in enroll-
ment must be allowable under Internal Revenue Code (IRC)
and correspond to and be consistent with the event that cre-
ates the special open enrollment for the subscriber, the sub-
scriber's dependent, or both. To make a health plan change,
the subscriber must submit the required enrollment forms
(and a completed disenrollment form, if required). The forms
must be received no later than sixty days after the event
occurs. Employees submit the enrollment forms to their
employing agency. All other subscribers submit the enroll-
ment forms to the ((publicemployeesbenefitsboard
€)PEBB((3)) program. Subscribers must provide evidence of
the event that created the special open enrollment. New
health plan coverage will begin the first day of the month fol-
lowing the later of the event date or the date the form is
received. If that day is the first of the month, the change in
enrollment begins on that day. If the special open enrollment
is due to the birth, adoption, or assumption of legal obligation
for total or partial support in anticipation of adoption of a
child, health plan coverage will begin the month in which the
birth, adoption, or assumption of legal obligation for total or
partial support in anticipation of adoption occurs. Any one of
the following events may create a special open enrollment:

(a) Subscriber acquires a new dependent due to:

(i) Marriage or registering a domestic partnership;

(i) Birth, adoption or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption;

(iii) A child becoming eligible as an extended dependent
through legal custody or legal guardianship; or

(iv) A child becoming eligible as a dependent with a dis-
ability;

(b) Subscriber or a subscriber's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(c) Subscriber or a subscriber's dependent has a change
in employment status that affects the subscriber's or the sub-
scriber's dependent's eligibility for their employer contribu-
tion toward employer-based group health ((eeverage)) insur-
ance;

(d) Subscriber or a subscriber's dependent has a change
in residence that affects health plan availability. If the sub-
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scriber moves and the subscriber's current health plan is not
available in the new location the subscriber must select a new
health plan. If the subscriber does not select a new health
plan, the PEBB program may change the subscriber's health
plan as described in WAC 182-08-196(2);

(e) A court order or national medical support notice (see
also WAC 182-12-263) requires the subscriber or any other
individual to provide insurance coverage for an eligible
dependent of the subscriber (a former spouse or former regis-
tered domestic partner is not an eligible dependent);

(f) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the subscriber or a subscriber's
dependent loses eligibility for coverage under medicaid or
CHIP;

(g) Subscriber or a subscriber's dependent becomes eligi-
ble for state premium assistance subsidy for PEBB health
plan coverage from medicaid or a state children's health
insurance program (CHIP);

(h) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicare, or the subscriber or a sub-
scriber's dependent loses eligibility for coverage under medi-
care, or enrolls in or cancels enrollment in a medicare Part D
plan. If the subscriber's current health plan becomes unavail-
able due to the subscriber's or a subscriber's dependent's enti-
tlement to medicare, the subscriber must select a new health
plan as described in WAC 182-08-196(1);

(i) Subscriber or a subscriber's dependent's current health
plan becomes unavailable because the subscriber or enrolled
dependent is no longer eligible for a health savings account
(HSA). The health care authority (HCA) may require evi-
dence that the subscriber or subscriber's dependent is no lon-
ger eligible for an HSA;

(j) Subscriber or a subscriber's dependent experiences a
disruption of care that could function as a reduction in bene-
fits for the subscriber or the subscriber's dependent for a spe-
cific condition or ongoing course of treatment. The sub-
scriber may not change their health plan election if the sub-
scriber's or dependent's physician stops participation with the
subscriber's health plan unless the PEBB program determines
that a continuity of care issue exists. The PEBB program will
consider but not limit its consideration to the following:

(i) Active cancer treatment such as chemotherapy or
radiation therapy for up to ninety days or until medically sta-
ble; or

(i1) Transplant within the last twelve months; or

(iii) Scheduled surgery within the next sixty days (elec-
tive procedures within the next sixty days do not qualify for
continuity of care); or

(iv) Recent major surgery still within the postoperative
period of up to eight weeks; or

(v) Third trimester of pregnancy.

If the employee is having premiums taken from payroll
on a pretax basis, a plan change will not be approved if it
would conflict with provisions of the salary reduction plan
authorized under RCW 41.05.300.

‘ ((e}-&ﬂg—ﬁh&p*mﬁd%m
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AMENDATORY SECTION (Amending WSR 14-08-040,
filed 3/26/14, effective 4/26/14)

WAC 182-08-199 When may an employee enroll in
or change his or her election under the premium payment
plan, medical flexible spending arrangement (FSA) or
dependent care assistance program (DCAP)? An
employee who is eligible to participate in the state's salary
reduction plan as described in WAC 182-12-116 may enroll
in or change his or her election under the premium payment
plan, medical flexible spending arrangement (FSA), or
dependent care assistance program (DCAP) at the following
times:

(1) When newly eligible under WAC 182-12-114, as
described in WAC 182-08-197(1).

(2) During annual open enrollment: An eligible
employee may enroll in or change his or her election under
the state's premium payment plan, medical FSA or DCAP
during the annual open enrollment. For the state's premium
payment plan, the required enrollment form must be submit-
ted to his or her employing agency. To enroll or reenroll in
medical FSA or DCAP the employee must submit((;in-paper
or-enline;)) the required enrollment form ((te-enrell-orreen-
rell)) to his or her employing agency or public employees
benefits board (PEBB) designee. All required forms must be
received no later than the last day of the annual open enroll-
ment. The enrollment or new election will be effective Janu-
ary 1st of the following year.

(3) During a special open enrollment: An employee
may enroll or change his or her election under the state's pre-
mium payment plan, medical FSA or DCAP outside of the
annual open enrollment if a special open enrollment event
occurs. The enrollment or change in election must be allow-
able under Internal Revenue Code (IRC) and correspond to
and be consistent with the event that creates the special open
enrollment. To make a change or enroll, the employee must
submit the required enrollment forms as instructed on the
forms. The required enrollment forms must be received no
later than sixty days after the event occurs. The employee
must provide evidence of the event that created the special
open enrollment.

For purposes of this section, an eligible dependent
includes any person who qualifies as a dependent of the
employee for tax purposes under IRC Section 152 without
regard to the income limitations of that section. It does not
include a ((state)) registered domestic partner unless the
domestic partner otherwise qualifies as a dependent for tax
purposes under IRC Section 152.

(a) Premium payment plan. An employee may enroll
or change his or her election under the premium payment
plan when any of the following special open enrollment
events occur, if the requested change corresponds to and is
consistent with the event. The enrollment or change in elec-
tion will be effective the first day of the month following the
later of the event date or the date the form is received. If that
day is the first of the month, the enrollment or change in elec-
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tion begins on that day. If the special open enrollment is due
to the birth, adoption or assumption of legal obligation for
total or partial support in anticipation of adoption of a child,
the enrollment or change in election will begin the first of the
month in which the event occurs.

(i) Employee acquires a new dependent due to:

* Marriage;

* Registering a domestic partnership when the dependent
is a tax dependent of the subscriber;

* Birth, adoption, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption;

* A child becoming eligible as an extended dependent
through legal custody or legal guardianship; or

* A child becoming eligible as a dependent with a dis-
ability;

(ii)) Employee's dependent no longer meets ((publie
employeesbenefitsbeard{))PEBB((})) eligibility criteria
because:

* Employee has a change in marital status;

* Employee's domestic partnership with a registered
domestic partner who is a tax dependent is dissolved or termi-
nated;

* An eligible dependent child turns age twenty-six or oth-
erwise does not meet dependent child eligibility criteria;

* An eligible dependent ceases to be eligible as an
extended dependent or as a dependent with a disability; or

* An eligible dependent dies.

(iii)) Employee or an employee's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(iv) Employee or an employee's dependent has a change
in employment status that affects the employee's or a depen-
dent's eligibility for their employer contribution toward
employer-based group health ((eeverage)) insurance;

(v) Employee or an employee's dependent has a change
in enrollment under another ((empleyer)) employer-based
group health insurance plan during its annual open enroll-
ment that does not align with the PEBB program's annual
open enrollment;

(vi) Employee or an employee's dependent has a change
in residence that affects health plan availability;

(vii) Employee's dependent has a change in residence
from outside of the United States to within the United States,
or from within the United States to outside of the United
States;

(viii) A court order or national medical support notice
(see also WAC 182-12-263) requires the employee or any
other individual to provide insurance coverage for an eligible
dependent of the subscriber (a former spouse or former regis-
tered domestic partner is not an eligible dependent);

(ix) Employee or an employee's dependent becomes
entitled to coverage under medicaid or a state children's
health insurance program (CHIP), or the subscriber or a sub-
scriber's dependent loses eligibility for coverage under med-
icaid or CHIP;

(x) Employee or an employee's dependent becomes eli-
gible for state premium assistance subsidy for PEBB health

Proposed
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plan coverage from medicaid or a state children's health
insurance program (CHIP);

(xi) Employee or an employee's dependent becomes
entitled to coverage under medicare, or the employee or an
employee's dependent loses eligibility for coverage under
medicare, or enrolls in or cancels enrollment in a medicare
Part D plan;

(xii) Employee or an employee's dependent's current
health plan becomes unavailable because the employee or
enrolled dependent is no longer eligible for a health savings
account (HSA). The health care authority (HCA) may require
evidence that the employee or employee's dependent is no
longer eligible for an HSA;

(xiii) ((Emp{eyee—h&s—afeh&&ge—}ﬁ—ehe—eest—eﬁf&stmaﬁee

&xiv))) Employee or an employee's dependent experi-
ences a disruption of care that could function as a reduction in
benefits for the employee or the employee's dependent for a
specific condition or ongoing course of treatment. The
employee may not change their health plan election if the
employee's or dependent's physician stops participation with
the employee's health plan unless the PEBB program deter-
mines that a continuity of care issue exists. The PEBB pro-
gram will consider but not limit its consideration to the fol-
lowing:

* Active cancer treatment such as chemotherapy or radi-
ation therapy for up to ninety days or until medically stable;
or

* Transplant within the last twelve months; or

* Scheduled surgery within the next sixty days (elective
procedures within the next sixty days do not qualify for con-
tinuity of care); or

* Recent major surgery still within the postoperative
period of up to eight weeks; or

* Third trimester of pregnancy.

If the employee is having premiums taken from payroll
on a pretax basis, a plan change will not be approved if it
would conflict with provisions of the salary reduction plan
authorized under RCW 41.05.300.

(b) Flexible spending account (FSA). An employee
may enroll or change his or her election under the medical
FSA when any one of the following special open enrollment
events occur, if the requested change corresponds to and is
consistent with the event. The enrollment or change in elec-
tion will be effective the first day of the month following

((approval-by-the ESA-—administrator)) the later of the event

date or the date the form is received. If that day is the first of
the month, the enrollment or change in election begins on that
day. If the special open enrollment is due to the birth, adop-
tion or assumption of legal obligation for total or partial sup-
port in anticipation of adoption of a child, the enrollment or
change in election will begin the first of the month in which
the event occurs.

(1) Employee acquires a new dependent due to:

» Marriage;

* Registering a domestic partnership if the domestic part-
ner qualifies as a tax dependent of the subscriber;

* Birth, adoption, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption;
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» A child becoming eligible as an extended dependent
through legal custody or legal guardianship; or

* A child becoming eligible as a dependent with a dis-
ability.

(i1) Employee's dependent no longer meets PEBB eligi-
bility criteria because:

* Employee has a change in marital status;

* Employee's domestic partnership with a registered
domestic partner who qualifies as a tax dependent is dis-
solved or terminated;

* An eligible dependent child turns age twenty-six or oth-
erwise does not meet dependent child eligibility criteria;

* An eligible dependent ceases to be eligible as an
extended dependent or as a dependent with a disability; or

* An eligible dependent dies.

(iii) Employee or an employee's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(iv) Employee or an employee's dependent has a change
in employment status that affects the employee's or a depen-
dent's eligibility for the FSA;

(v) A court order or national medical support notice
requires the employee or any other individual to provide
insurance coverage for an eligible dependent of the sub-
scriber (a former spouse or former registered domestic part-
ner is not an eligible dependent);

(vi) Employee or an employee's dependent becomes
entitled to coverage under medicaid or a state children's
health insurance program (CHIP), or the employee or an
employee's dependent loses eligibility for coverage under
medicaid or CHIP;

(vii) Employee or an employee's dependent becomes
entitled to coverage under medicare.

(c) Dependent care assistance program (DCAP). An
employee may enroll or change his or her election under the
DCAP when any one of the following special open enroll-
ment events occur, if the requested change corresponds to
and is consistent with the event. The enrollment or change in
election will be effective the first day of the month following

((approval by-the DPEAP-administrator)) the later of the event

date or the date the form is received. If that day is the first of

the month, the enrollment or change in election begins on that
day. If the special open enrollment is due to the birth, adop-

tion or assumption of legal obligation for total or partial sup-
port in anticipation of adoption of a child, the enrollment or
change in election will begin the first of the month in which
the event occurs.

(i) Employee acquires a new dependent due to:

* Marriage;

* Registering a domestic partnership if the domestic part-
ner qualifies as a tax dependent of the subscriber;

* Birth, adoption, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption;

* A child becoming eligible as an extended dependent
through legal custody or legal guardianship; or

* A child becoming eligible as a dependent with a dis-
ability.




Washington State Register, Issue 14-16

(i) Employee or an employee's dependent has a change
in employment status that affects the employee's or a depen-
dent's eligibility for DCAP;

(ii1) Employee or an employee's dependent has a change
in enrollment under another ((empleyer)) employer-based
group health insurance plan during its annual open enroll-
ment that does not align with the PEBB program's annual
open enrollment;

(iv) Employee changes dependent care provider; the
change to DCAP can reflect the cost of the new provider;

(v) Employee or the employee's spouse experiences a
change in the number of qualifying individuals as defined in
IRC Section 21 (b)(1);

(vi) Employee's dependent care provider imposes a
change in the cost of dependent care; employee may make a
change in the DCAP to reflect the new cost if the dependent
care provider is not a relative as defined in Section 152 (d)(1)
through (5), incorporating the rules of Section 152 (b)(1)
through (3) of the IRC.

(4 During-thepremivm-sureharge-implementation
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enrollment-or change-in-election-will beginJuly 1,2014.))

AMENDATORY SECTION (Amending WSR 09-23-102,
filed 11/17/09, effective 1/1/10)

WAC 182-08-200 Which employing agency is
responsible to pay the employer contribution for eligible
employees changing agency employment or for faculty
employed by more than one institution of higher educa-
tion? Employing agencies responsible for paying the
employer contribution:

(1) For eligible employees changing agencies: When
an eligible employee's employment relationship terminates
with an employing agency at any time before the end of the
month for which a premium contribution is due and that
employee transfers to another agency, the losing agency is
responsible for the payment of the contribution for that
employee for that month. The receiving agency ((euld)) is
not ((be)) liable for any employer contribution for that eligi-
ble employee until the month following the transfer.

(2) For eligible faculty employed by more than one
institution of higher education:

(a) When a faculty is eligible for the employer contribu-
tion during an anticipated work period (quarter, semester or
instructional year), under WAC 182-12-131(3), one institu-
tion will pay the entire cost of the employer contribution if
the employee ((weuld-be)) is eligible by virtue of employ-
ment at that single institution. Otherwise:

(i) Each institution contributes based on its percentage of
the employee's total work at all institutions during the antici-
pated work period.

(i1) The institution with the greatest percentage coordi-
nates with the other institutions and is responsible for sending
the total premium payment to the health care authority
(HCA).
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(b) When a faculty is eligible for the employer contribu-
tion during the summer or off-quarter/semester, under WAC
182-12-131 (3)(c), one institution will pay the entire cost of
the employer contribution if the employee ((wetld-be)) is eli-
gible by virtue of employment at that single institution. Oth-
erwise:

(i) Each institution contributes based on its percentage of
the employee's total work at all institutions throughout the
instructional year or equivalent nine-month period.

(i1) The institution with the greatest percentage coordi-
nates with the other institutions and is responsible for sending
the total premium payment to HCA.

(c) When a faculty is eligible through two-year averag-
ing under WAC 182-12-131 (3)(d) for the employer contribu-
tion, one institution will pay the entire cost of the employer
contribution if the employee ((wetld-be)) is eligible by virtue
of employment at that single institution. Otherwise:

(1) Each institution contributes to coverage based on its
percentage of the employee's total work at all institutions
throughout the preceding two academic years. This division
of the employer contribution begins the summer quarter or
semester following the second academic year and continues
through that academic year or until eligibility under two-year
averaging ceases.

Note: "Academic year" means summer, fall, winter, and
spring quarters or summer, fall, and spring semes-

ters, in that order.

(i1) The institution with the greatest percentage coordi-
nates with the other institutions and is responsible for sending
the total premium payment to HCA.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-08-235 Employer group application pro-
cess. This section applies to employer groups as defined in
WAC 182-08-015. An employer group may apply to obtain
insurance coverage through a contract with the health care
authority (HCA). With the exception of ((k-2)) school dis-
tricts and educational service districts, the authority will
approve or deny ((the)) applications through the evaluation
criteria described in WAC 182-08-240. To apply, ((tke))
employer groups must submit the documents and information
described in this rule to the public employees benefits board
(PEBB) program at least sixty days before the requested cov-
erage effective date. (()’2)) School districts and educa-
tional service districts are only required to provide the docu-
ments described in subsections (1), (2), and (3) of this sec-
tion. If ((a8&—2)) school ((distrietis)) districts or educational
service districts are required by the superintendent of public
instruction to purchase insurance coverage provided by the
authority, ((the-seheeldistrietis)) they are required to submit
documents and information described in subsections (1)(c),
(2), and (3) of this section.

(1) A letter of application that includes the information
described in (a) through (d) of this subsection:

(a) A reference to the employer group's authorizing stat-
ute;
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(b) A description of the organizational structure of the
employer group and a description of the employee bargaining
unit(s) or group of nonrepresented employees for which the
employer group is applying;

(c) Employer tax ID number (TIN); and

(d) A statement of whether the employer group is
requesting only medical or medical, dental, life and LTD
insurance. (()’—2)) School districts and educational service
districts must purchase medical, dental, life, and LTD insur-
ance.

(2) A resolution from the employer group's governing
body authorizing the purchase of PEBB insurance coverage.

(3) A signed governmental function attestation docu-
ment that attests to the fact that employees for whom the
employer group is applying are governmental employees
whose services are substantially all in the performance of
essential governmental functions.

(4) A member level census file for all of the employees
for whom the employer group is applying. The file must be
provided in the format required by the authority and contain
the following demographic data, by member, with each mem-
ber classified as employee, spouse or ((state)) registered
domestic partner, or child:

(a) Employee ID (any identifier which uniquely identi-
fies the employee; for dependents the employee's unique
identifier must be used);

(b) Age;

(c) Gender;

(d) First three digits of the member's zip code based on
residence;

(e) Indicator of whether the employee is active or retired,
if the employer group is requesting to include retirees; and

(f) Indicator of whether the member is enrolled in cover-
age.

(5) If the application is for a subset of the employer
group's employees (e.g., bargaining unit), the employer
group must provide a member level census file of all employ-
ees eligible under their current health plan who are not
included on the member level census file in subsection (4) of
this section. This includes retired employees participating
under the employer group's current health plan. The file must
include the same demographic data by member.

(6) In addition to the requirements of subsections (1)
through (5) of this section, additional information is required
based upon the total number of employees that the employer
group employs who are eligible under their current health
plan:

(a) Employer groups with fewer than eleven eligible
employees must provide proof of current coverage or proof of
prior coverage within the last twelve months.

(b) Employer groups with three hundred one to two thou-
sand five hundred eligible employees must provide the fol-
lowing:

(i) Large claims history for twenty-four months, by quar-
ter that excludes the most recent three months; and

(i) Ongoing large claims management report for the
most recent quarter provided in the large claims history.

(c) Employer groups with greater than two thousand five
hundred eligible employees must submit to an actuarial eval-
uation of the group. The employer group must pay for the
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cost of the evaluation. This cost is nonrefundable. An
employer group that is approved will not have to pay for an
additional actuarial evaluation if it applies to add another bar-
gaining unit within two years of the evaluation. Employer
groups of this size must provide the following:

(1) Large claims history for twenty-four months, by quar-
ter that excludes the most recent three months;

(i) Ongoing large claims management report for the
most recent quarter provided in the large claims history;

(ii1) Executive summary of benefits;

(iv) Summary of benefits and certificate of coverage; and

(v) Summary of historical plan costs.

(d) The following definitions apply for purposes of this
section:

(1) "Large claim" is defined as a member that received
more than twenty-five thousand dollars in allowed cost for
services in a quarter; and

(i1) An "ongoing large claim" is a claim where the patient
is expected to need ongoing case management into the next
quarter for which the expected allowed cost is greater than
twenty-five thousand dollars in the quarter.

(e) If the current health plan does not have a case man-
agement program then the primary diagnosis code designated
by the authority must be reported for each large claimant and
if the code indicates a condition which is expected to con-
tinue into the next quarter, the claim is counted as an ongoing
large claim.

AMENDATORY SECTION (Amending WSR 14-08-040,
filed 3/26/14, effective 4/26/14)

WAC 182-08-245 Employer group participation
requirements. This section applies to an employer group as
defined in WAC 182-08-015 that is approved to purchase
insurance for its employees through a contract with the health
care authority (HCA).

(1) Prior to enrollment of employees in public employees
benefits board (PEBB) insurance coverage, the employer
group must:

(a) Remit to the authority the required start-up fee in the
amount publicized by the PEBB program;

(b) Sign a contract with the authority;

(¢) Determine employee and dependent eligibility and
terms of enrollment for insurance coverage in accordance
with the criteria outlined in the employer group's contract
with the authority;

(d) Determine eligibility in order to ensure the PEBB
program's continued status as a governmental plan under Sec-
tion 3(32) of the Employee Retirement Income Security Act
of 1974 (ERISA) as amended. This means that only employ-
ees whose services are substantially all in the performance of
essential governmental functions, but not in the performance
of commercial activities, whether or not those activities qual-
ify as essential governmental functions may be considered
eligible by the employer group; and

(e) Ensure PEBB health plans are the only employer-
sponsored health plans available to groups of employees eli-
gible for PEBB insurance coverage under the contract.

(2) Pay premiums in accordance with its contract with
the authority based on the following premium structure:
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(a) The premium rate structure for ((k—2)) school dis-
tricts and educational service districts will be a composite
rate equal to the rate charged to state agencies plus an amount
equal to the employee premium based on health plan choice
and family enrollment. School districts and educational ser-
vice districts must collect an amount equal to the premium
surcharge(s) applied to an employee's account by the author-
ity from their employees and include the funds in their pay-
ment to the authority.

Exception: The authority will allow districts that
enrolled prior to September 1, 2002, to con-
tinue participation based on a tiered rate
structure. The authority may require the dis-
trict to change to a composite rate structure

with ninety days advance written notice.

(b) The premium rate structure for employer groups
other than districts described in (a) of this subsection will be
a tiered rate based on health plan choice and family enroll-
ment. Employer groups must collect an amount equal to the
premium surcharge(s) applied to an employee's account by
the authority from their employees and include the funds in
their payment to the authority.

Exception: The authority will allow employer groups
that enrolled prior to January 1, 1996, to con-
tinue to participate based on a composite rate
structure. The authority may require the
employer group to change to a tiered rate
structure with ninety days advance written

notice.

(3) If an employer group wants to make subsequent
changes to the contract, the changes must be submitted to the
authority for approval.

(4) The employer group must maintain participation in
PEBB insurance coverage for at least one full year. An
employer group may only end participation at the end of a
plan year unless the authority approves a mid-year termina-
tion. To end participation, an employer group must provide
written notice to the PEBB program at least sixty days before
the requested termination date.

(5) Upon approval to purchase insurance through a con-
tract with the authority, the employer group must provide a
list of employees and dependents that are enrolled in COBRA
benefits and the remaining number of months available to
them based on their qualifying event. These employees and
dependents may enroll in PEBB medical and dental as
COBRA enrollees for the remainder of the months available
to them based on their qualifying event.

(6) Enrollees in PEBB insurance coverage under one of
the continuation of coverage provisions allowed under chap-
ter 182-12 WAC or retirees included in the transfer unit as
allowed under WAC 182-08-237 cease to be eligible as of the
last day of the contract and may not continue enrollment
beyond the end of the month in which the contract is termi-
nated.
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Exception: If an employer group, other than a school dis-
trict or educational service district, ends par-
ticipation, retired and disabled employees
who began participation before September
15, 1991, are eligible to continue enrollment
in PEBB insurance coverage if the employee
continues to meet the procedural and eligibil-
ity requirements of WAC 182-12-171.
Employees who enrolled after September 15,
1991, who are enrolled in PEBB retiree insur-
ance coverage cease to be eligible under
WAC 182-12-171, but may continue health
plan enrollment under COBRA (see WAC
182-12-146).

AMENDATORY SECTION (Amending WSR 14-08-040,
filed 3/26/14, effective 4/26/14)

WAC 182-12-109 Definitions. The following defini-
tions apply throughout this chapter unless the context clearly
indicates another meaning:

"Affordable Care Act" means the federal Patient Protec-
tion and Affordable Care Act, P.L. 111-148, as amended by
the federal Health Care and Education Reconciliation Act of
2010, P.L. 111-152, or federal regulations or guidance issued
under the Affordable Care Act.

"Annual open enrollment" means an annual event set
aside for a period of time when subscribers may make
changes to their health plan enrollment and salary reduction
elections for the following plan year. Subscribers may trans-
fer from one health plan to another, enroll or remove depen-
dents from coverage, enroll or waive enrollment in a medical
plan, or employees may enroll in or change their election
under the DCAP, the medical FSA, or the premium payment
plan.

"Authority" or "HCA" means the health care authority.

"Benefits-cligible position" means any position held by
an employee who is eligible for benefits under WAC 182-12-
114, with the exception of employees who establish eligibil-
ity under WAC 182-12-114 (2) or (3)(a)(ii).

"Board" means the public employees benefits board
established under provisions of RCW 41.05.055.

(¢

1 n
bv—the-emploveeeo

\l

retiree—plan-)) "Calendar days" or "days" means all days
including Saturdays, Sundays, and all legal holidays as set
forth in RCW 1.16.050.

"Creditable coverage" means coverage that meets the
definition of "creditable coverage" under RCW 48.66.020
(13)(a) and includes payment of medical and hospital bene-
fits.

"Defer" means to postpone enrollment or interrupt
enrollment in a PEBB ((mrediealinsuranee)) health plan by a
retiree or eligible survivor.

"Dependent” means a person who meets eligibility
requirements in WAC 182-12-260, except that "surviving
spouses, state registered domestic partners, and dependent
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children" of emergency service personnel who are killed in
the line of duty is defined in WAC 182-12-250.

"Dependent care assistance program” or "DCAP" means
a benefit plan whereby state and public employees may pay
for certain employment related dependent care with pretax
dollars as provided in the salary reduction plan authorized in
chapter 41.05 RCW.

"Director" means the director of the authority.

U

'Documents" means papers, letters, writings, e-mails,
electronic files, or other printed or written items.

"Effective date of enrollment" means the first date when
an enrollee is entitled to receive covered benefits.

"Employer group" means those employee organizations
representing state civil service employees, counties, munici-
palities, political subdivisions, the Washington health benefit

exchange, tribal governments, school districts, charter

schools, and educational service districts participating in
PEBB insurance coverage under contractual agreement as
described in WAC 182-08-245.

"Employing agency" means a division, department, or
separate agency of state government, including an institution
of higher education; a county, municipality, school district,
educational service district, or other political subdivision;
charter school; or a tribal government covered by chapter
41.05 RCW.

"Enrollee" means a person who meets all eligibility
requirements defined in chapter 182-12 WAC, who is
enrolled in PEBB benefits, and for whom applicable pre-
mium payments have been made.

"Exchange" means the Washington health benefit
exchange established in RCW 43.71.020, and any other
health benefit exchange established under the Affordable
Care Act.

"Exchange coverage" means coverage offered by a qual-
ified health plan through an exchange.

"Faculty" means an academic employee of an institution
of higher education whose workload is not defined by work
hours but whose appointment, workload, and duties directly
serve the institution's academic mission, as determined under
the authority of its enabling statutes, its governing body, and
any applicable collective bargaining agreement.

"Federal Retiree Plan" means the Federal Employees
Health Benefits program (FEHB) and Tricare.

"Health plan" ((ex"plan')) means a plan offering medi-
cal ((eeverage)) or dental ((eeverage)), or both developed by
the public employees benefits board and provided by a con-
tracted vendor or self-insured plans administered by the
HCA.

"Institutions of higher education" means the state public
research universities, the public regional universities, The
Evergreen State College, the community and technical col-
leges, and the state board for community and technical col-
leges.

"Insurance coverage" means any health plan, life insur-
ance, long-term care insurance, long-term disability (LTD)
insurance, or property and casualty insurance administered as
a PEBB benefit.

"Layoff," for purposes of this chapter, means a change in
employment status due to an employer's lack of funds or an
employer's organizational change.

Proposed

Washington State Register, Issue 14-16

"Life insurance" includes basic life insurance paid for by
the employing agency, life insurance offered to employees on
an optional basis, and retiree life insurance.

"LTD insurance" includes basic long-term disability
insurance paid for by the employing agency and long-term
disability insurance offered to employees on an optional
basis.

'Mail" or "mailing" means placing a document in the
United States Postal system, commercial delivery service, or

Washington state consolidated mail services properly
addressed.

"Medical flexible spending arrangement" or "medical
FSA" means a benefit plan whereby state and public employ-
ees may reduce their salary before taxes to pay for medical
expenses not reimbursed by insurance as provided in the sal-
ary reduction plan authorized in chapter 41.05 RCW.

"PEBB" means the public employees benefits board.

"PEBB appeals committee" means the committee that
considers appeals relating to the administration of PEBB ben-
efits by the PEBB program. The director has delegated the
authority to hear appeals at the level below an administrative
hearing to the PEBB appeals committee.

"PEBB benefits" means one or more insurance cover-
ages or other employee benefits administered by the PEBB
program within the health care authority.

"PEBB program" means the program within the HCA
which administers insurance and other benefits for eligible
employees (as defined in WAC 182-12-114), eligible retired
and disabled employees (as defined in WAC 182-12-171),
eligible dependents (as defined in WAC 182-12-250 and 182-
12-260) and others as defined in RCW 41.05.011.

"Premium payment plan" means a benefit plan whereby
state and public employees may pay their share of group
health plan premiums with pretax dollars as provided in the
salary reduction plan.

"Premium surcharge" means a payment required from a
subscriber, in addition to the subscriber's premium contribu-
tion, due to an enrollee's tobacco use or a subscriber's spouse
or registered domestic partner choosing not to enroll in his or
her employer-based group medical insurance when:

* Premiums are less than ninety-five percent of Uniform
Medical Plan (UMP) Classic premiums; and

* The actuarial value of benefits is at least ninety-five
percent of the actuarial value of UMP Classic benefits.

"Qualified health plan" means a medical plan that is cer-
tified to be offered through an exchange.

"Salary reduction plan" means a benefit plan whereby
state and public employees may agree to a reduction of salary
on a pretax basis to participate in the DCAP, medical FSA, or
premium payment plan as authorized in chapter 41.05 RCW.
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"School district" means public schools as defined in

WSR 14-16-073

AMENDATORY SECTION (Amending WSR 13-22-019,

RCW 28A.150.010 which includes charter schools estab-
lished under chapter 28A.710 RCW.

"Seasonal employee" means an employee hired to work
during a recurring, annual season with a duration of three
months or more, and anticipated to return each season to per-
form similar work.

"Special open enrollment" means a period of time when
subscribers may make changes to their health plan enrollment
and salary reduction elections outside of the annual open
enrollment period when specific life events occur. Subscrib-
ers may change health plans and enroll or remove dependents
from coverage. Additionally, employees may enroll in or
waive enrollment in a medical plan, and may enroll in or
change their election under the DCAP, medical FSA, or the
premium payment plan. For special open enrollment events
as they relate to specific PEBB benefits, see WAC 182-08-
198, 182-08-199, 182-12-128, and 182-12-262.

"State agency" means an office, department, board, com-
mission, institution, or other separate unit or division, how-
ever designated, of the state government and all personnel
thereof. It includes the legislature, executive branch, and
agencies or courts within the judicial branch, as well as insti-
tutions of higher education and any unit of state government
established by law.

"Subscriber" means the employee, retiree, COBRA ben-
eficiary or eligible survivor who has been designated by the
HCA as the individual to whom the HCA and contracted ven-
dors will issue all notices, information, requests and premium
bills on behalf of enrollees.

"Termination of the employment relationship" means
that an employee resigns or an employee is terminated and
the employing agency has no anticipation that the employee
will be rehired.

"Tobacco products" means any product made with or
derived from tobacco that is intended for human consump-
tion, including any component, part, or accessory of a
tobacco product. This includes, but is not limited to, cigars,
cigarettes, chewing tobacco, snuff, and other tobacco prod-
ucts. It does not include United States Food and Drug Admin-
istration (FDA) approved quit aids or e-cigarettes until their
tobacco related status is determined by the FDA.

"Tobacco use" means any use of tobacco products within
the past two months. Tobacco use, however, does not include
the religious or ceremonial use of tobacco.

"Tribal government" means an Indian tribal government
as defined in Section 3(32) of the Employee Retirement
Income Security Act of 1974 (ERISA), as amended, or an
agency or instrumentality of the tribal government, that has
government offices principally located in this state.

"Waive" means to interrupt an eligible employee's
enrollment in a PEBB health plan because the employee is

enrolled in other ((eomprehensive-group-medical-coverageas

required)) employer-based group medical insurance as

allowed under WAC 182-12-128, or is on approved educa-
tional leave and obtains ((eemprehensive-group-health-plan

eeverage)) other employer-based group health insurance as
allowed under WAC 182-12-136.

filed 10/28/13, effective 1/1/14)

WAC 182-12-111 Eligible entities and individuals.
The following entities and individuals shall be eligible for
public employees benefits board (PEBB) benefits subject to
the terms and conditions set forth below:

(1) State agencies. State agencies, as defined in WAC
182-12-109, are required to participate in all PEBB benefits.
Insurance and health care contributions for ferry employees
shall be governed by RCW 47.64.270.

(2) Employer groups. Employer groups may apply to
participate in insurance coverage for groups of employees
described in subsection (a) of this section at the option of
each employer group:

(a) All eligible employees of the entity must transfer as a
unit with the following exceptions:

» Bargaining units may elect to participate separately
from the whole group;

* Nonrepresented employees may elect to participate
separately from the whole group provided all nonrepresented
employees join as a group; and

* Members of the employer group's governing authority
may participate as described in the employer group's govern-
ing statutes and RCW 41.04.205.

(b) The employer group must apply through the process
described in WAC 182-08-235. (()2)) School district and
educational service district applications ((are-required-te))
must provide the documents described in WAC 182-08-235
(1), (2), and (3). If a ((k2)) school district or educational
service district is required by the superintendent of public
instruction to purchase insurance coverage provided by the
authority, the school district or educational service district is
required to submit documents and information described in
WAC 182-08-235 (1)(c), (2), and (3). Employer group appli-
cations are subject to review and approval by the health care
authority (HCA). With the exception of ((,k—2)) a school dis-
trict((s-and)) or educational service district((s)), the authority
will approve or deny an employer group's application based
on the employer group ((eligibility)) evaluation criteria
described in WAC 182-08-240.

(c) Employer groups participate through a contract with
the authority as described in WAC 182-08-245.

(3) School districts and educational service districts.
In addition to subsection (2) of this section, the following
applies to school districts and educational service districts:

(a) The HCA will collect an amount equal to the com-
posite rate charged to state agencies plus an amount equal to
the employee premium by health plan and family size as
would be charged to state employees for each participating
school district or educational service district.

(b) The HCA may collect these amounts in accordance
with the district fiscal year, as described in RCW 28A.505.-
030.

(4) The Washington health benefit exchange. In addi-
tion to subsection (2) of this section, the following provisions
apply:

(a) The Washington health benefit exchange is subject to
the same rules as an employing agency in chapters 182-08,
182-12 and 182-16 WAC.
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(b) An employee of the Washington health benefit
exchange is subject to the same rules as an employee of an
employing agency in chapters 182-08, 182-12 and 182-16
WAC.

(5) Eligible nonemployees.

(a) Blind vendors means a "licensee" as defined in RCW
74.18.200: Vendors actively operating a business enterprise
program facility in the state of Washington and deemed eligi-
ble by the department of services for the blind may volun-
tarily participate in PEBB medical.

(1) Vendors that do not enroll when first eligible may
enroll only during the annual open enrollment period offered
by the HCA or the first day of the month following loss of
other insurance coverage.

(i1) Department of services for the blind will notify eligi-
ble vendors of their eligibility in advance of the date that they
are eligible to apply for enrollment in PEBB medical.

(iii) The eligibility requirements for dependents of blind
vendors shall be the same as the requirements for dependents
of the state employees in WAC 182-12-260.

(iv) An individual licensee or vendor who ceases to
actively operate a facility becomes ineligible to participate in
PEBB medical as described in (a) of this subsection. Individ-
uals losing coverage may continue enrollment in PEBB med-
ical on a self-pay basis under COBRA as described in WAC
182-12-146(5).

(v) An individual licensee or vendor is not eligible for
PEBB retiree insurance coverage.

(b) Dislocated forest products workers enrolled in the
employment and career orientation program pursuant to
chapter 50.70 RCW shall be eligible for PEBB health plans
while enrolled in that program.

(c) School board members or students eligible to partici-
pate under RCW 28A.400.350 may participate in insurance
coverage as long as they remain eligible under that section.

(6) Individuals and entities ((that-are)) not eligible as
emplovees include:

(a) Adult family home providers as defined in RCW
70.128.010;

(b) Unpaid volunteers;

(c) Patients of state hospitals;

(d) Inmates in work programs offered by the Washington
state department of corrections as described in RCW
72.09.100 or an equivalent program administered by a local
government;

(e) Employees of the Washington state convention and
trade center as provided in RCW 41.05.110;

(f) Students of institutions of higher education as deter-
mined by their institutions; and

(g) Any others not expressly defined as employees under
RCW 41.05.011.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-12-123 Dual enrollment is prohibited. Pub-
lic employees benefits board (PEBB) health plan coverage is
limited to a single enrollment per individual.

(1) Effective January 1, 2002, individuals who have
more than one source of eligibility for enrollment in PEBB
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health plan coverage (called "dual eligibility") are limited to
one enrollment.

Exception: An enrolled dependent who becomes eligible

for PEBB benefits as an employee as
described in WAC 182-12-114 may be dual-
enrolled in PEBB coverage for one month.
This exception is only allowed for the first
month the dependent is enrolled as an
employee, and only if the dependent becomes
enrolled as an employee on the first working
day of a month that is not the first day of the
month.

(2) An eligible employee may waive medical and enroll
as a dependent on the coverage of his or her eligible spouse,
eligible ((state)) registered domestic partner, or eligible par-
ent as stated in WAC 182-12-128.

(3) Children eligible for medical and dental under two
subscribers may be enrolled as a dependent under the health
plan of only one subscriber.

(4) An employee who is eligible for the employer contri-
bution towards insurance coverage due to employment in
more than one PEBB-participating employing agency must
choose to enroll under only one employing agency.

Exception:  Faculty who stack to establish or maintain
eligibility under WAC 182-12-114(3) with
two or more state institutions of higher edu-
cation will be enrolled under the employing
agency responsible to pay the employer con-

tribution according to WAC 182-08-200(2).

AMENDATORY SECTION (Amending WSR 14-08-040,
filed 3/26/14, effective 4/26/14)

WAC 182-12-128 When may ((an)) employees waive
or enroll in public employees benefits board (PEBB) med-
ical ((plans))? Employees must enroll in dental, basic life,
and basic long-term disability insurance (unless the employ-
ing agency does not participate in these public employees
benefits board (PEBB) insurance coverages). However,
employees may waive PEBB medical if they ((have)) are
enrolled in other ((cemprehensive)) employer-based group
medical ((eeverage)) insurance.

(1) Employees may waive enrollment in PEBB medical
by submitting the required enrollment form to their employ-
ing agency during the following times:

(a) When the employee becomes eligible: Employees
may waive medical when they become eligible for PEBB
benefits. Employees must indicate they are waiving medical
on the required enrollment form they submit to their employ-
ing agency. The enrollment form must be received no later
than thirty-one days after the date they become eligible (see
WAC 182-08-197). Medical will be waived as of the date the
employee becomes eligible for PEBB benefits.

(b) During the annual open enrollment: Employees
may waive medical during the annual open enrollment ((3f
they—submit-therequired-enretmentformte)) period. The
required enrollment form must be received by their employ-
ing agency before the end of the annual open enrollment.
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Medical will be waived beginning January 1st of the follow-
ing year.

(c) During a special open enrollment: Employees may
waive medical during a special open enrollment as described
in subsection (4) of this sectlon

(2) If an employee waives medical, the employee's eligi-
ble dependents may not be enrolled in medical.

(3) Once medical is waived, enrollment is only allowed
during the following times:

(a) During the annual open enrollment;

(b) During a special open enrollment created by an event
that allows for enrollment outside of the annual open enroll-
ment as described in subsection (4) of this section. In addition
to the required forms, the PEBB program will require the
employee to provide evidence of eligibility and evidence of
the event that creates a special open enrollment((;

4) Speclal open enrollment: Employees may waive
enrollment in medical or enroll in medical if a special open
enrollment event occurs. The change in enrollment must be
allowable under the Internal Revenue Code (IRC) and corre-
spond to and be consistent with the event that creates the spe-
cial open enrollment for the employee, the employee's depen-
dent, or both. Employees must provide evidence of the event
that created the special open enrollment. Any one of the fol-
lowing events may create a special open enrollment:

(a) Employee acquires a new dependent due to:

(i) Marriage or registering a domestic partnership;

(i) Birth, adoption or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption;

(iii) A child becoming eligible as an extended dependent
through legal custody or legal guardianship; or

(iv) A child becoming eligible as a dependent with a dis-
ability;

(b) Employee or an employee's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(c) Employee or an employee's dependent has a change
in employment status that affects the employee's or
employee's dependent's eligibility for their employer contri-
bution toward employer-based group ((health-ceverage))
medical insurance;

(d) Employee or an employee's dependent has a change
in enrollment under another ((empleyer)) employer-based
group medical insurance plan during its annual open enroll-
ment that does not align with the PEBB program's annual
open enrollment;

(e) Employee's dependent has a change in residence
from outside of the United States to within the United States,
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or from within the United States to outside of the United
States;

(f) A court order or national medical support notice (see
also WAC 182-12-263) requires the employee or any other
individual to provide insurance coverage for an eligible
dependent of the subscriber (a former spouse or former regis-
tered domestic partner is not an eligible dependent);

(g) Employee or an employee's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the employee or an employee's
dependent loses eligibility for coverage under medicaid or
CHIP;

(h) Employee or an employee's dependent becomes eli-
gible for state premium assistance subsidy for PEBB health
plan coverage from medicaid or a state children's health
insurance program (CHIP).

To waive or enroll during a special open enrollment, the
employee must submit the required forms to his or her
employing agency. The forms must be received by the
employing agency no later than sixty days after the event that
creates the special open enrollment.

Medical will be waived the end of the month following
the later of the event date or the date the form is received. If
the later day is the first of the month, medical will be waived
the last day of the previous month. If the special open enroll-
ment is due to the birth, adoption or assumption of legal obli-
gation for total or partial support in anticipation of adoption
of a child, medical will be waived the first of the month in
which the event occurs.

Enrollment in medical will begin the first day of the
month following the later of the event date or the date the
form is received. If that day is the first of the month, coverage
is effective on that day. If the special open enrollment is due
to the birth, adoption or assumption of legal obligation for
total or partial support in anticipation of adoption of a child,
enrollment in medical will begin the first of the month in
which the event occurs.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-12-131 How do eligible employees main-
tain the employer contribution toward insurance cover-
age? The employer contribution toward insurance coverage
begins on the day that public employees benefits board
(PEBB) benefits begin under WAC 182-12-114. This section
describes under what circumstances ((a#)) employees main-
tain((s)) eligibility for the employer contribution toward
insurance coverage.

(1) Maintaining the employer contribution. Except as
described in subsections (2), (3), and (4) of this section, ((an))
employees who ((kas)) have established eligibility for bene-
fits under WAC 182-12-114 ((is)) are eligible for the
employer contribution each month in which ((he-er-she-is))
they are in pay status eight or more hours per month.

(2) Maintaining the employer contribution - Benefits-
eligible seasonal employees.

(a) ((A)) Benefits-eligible seasonal employees (eligible
under WAC 182-12-114(2)) who work((s)) a season of less
than nine months ((is)) are eligible for the employer contribu-
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tion in any month of ((kis-erher)) the season in which ((he-er
sheis)) they are in pay status eight or more hours during that
month. The employer contribution toward insurance cover-
age for seasonal employees returning after their off season
begins on the first day of the first month of the season in
which they are in pay status eight hours or more.

(b) ((A)) Benefits-eligible seasonal employees (eligible
under WAC 182-12-114(2)) who work((s)) a season of nine
months or more ((is)) are eligible for the employer contribu-
tion:

(1) In any month of ((his-er-her)) the season in which ((he
or-she-is)) they are in pay status eight or more hours during
that month; and

(i) Through the off season following each season
worked.

(3) Maintaining the employer contribution - Eligible
faculty.

(a) Benefits-eligible faculty anticipated to work the
entire instructional year or equivalent nine-month period (eli-
gible under WAC 182-12-114 (3)(a)(i)) are eligible for the
employer contribution each month of the instructional year,
except as described in subsection (7) of this section.

(b) Benefits-eligible faculty who are hired on a quarter/
semester to quarter/semester basis (eligible under WAC 182-
12-114 (3)(a)(ii)) are eligible for the employer contribution
each quarter or semester in which ((the)) employees
work((s)) half-time or more.

(c) Summer or off-quarter/semester coverage: All bene-
fits-eligible faculty (eligible under WAC 182-12-114(3))
who work an average of half-time or more throughout the
entire instructional year or equivalent nine-month period and
work each quarter/semester of the instructional year or equiv-
alent nine-month period are eligible for the employer contri-
bution toward summer or off-quarter/semester insurance cov-
erage.

Exception:  Eligibility for the employer contribution
toward summer or off-quarter/semester
insurance coverage ends on the end date
specified in an employing agency's termina-
tion notice or an employee's resignation let-
ter, whichever is earlier, if the employing
agency has no anticipation that the employee
will be returning as faculty at any institution
of higher education where the employee has
employment. If the employing agency
deducted the employee's premium for insur-
ance coverage after the employee was no lon-
ger eligible for the employer contribution,
insurance coverage ends the last day of the
month for which employee premiums were
deducted.

(d) Two-year averaging: All benefits-eligible faculty
(eligible under WAC 182-12-114(3)) who worked an average
of half-time or more in each of the two preceding academic
years are potentially eligible to receive uninterrupted
employer contribution to insurance coverage. "Academic
year" means summer, fall, winter, and spring quarters or sum-
mer, fall, and spring semesters and begins with summer quar-
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ter/semester. In order to be eligible for the employer contri-
bution through two-year averaging, the faculty must provide
written notification of his or her potential eligibility to his or
her employing agency or agencies within the deadlines estab-
lished by the employing agency or agencies. Faculty continue
to receive uninterrupted employer contribution for each aca-
demic year in which they:

(1) Are employed on a quarter/semester to quarter/semes-
ter basis and work at least two quarters or two semesters; and

(i1) Have an average workload of half-time or more for
three quarters or two semesters.

Eligibility for the employer contribution under two-year
averaging ceases immediately if the eligibility criteria is not
met or if the eligibility criteria becomes impossible to meet.

(e) Faculty who lose eligibility for the employer contri-
bution: All benefits-eligible faculty (eligible under WAC
182-12-114(3)) who lose eligibility for the employer contri-
bution will regain it if they return to a faculty position where
it is anticipated that they will work half-time or more for the
quarter/semester no later than the twelfth month after the
month in which they lost eligibility for the employer contri-
bution. The employer contribution begins on the first day of
the month in which the quarter/semester begins.

(4) Maintaining the employer contribution - Employ-
ees on leave and under the special circumstances listed
below.

(a) Employees who are on approved leave under the fed-
eral Family and Medical Leave Act (FMLA) continue to
receive the employer contribution as long as they are
approved under the act.

(b) Unless otherwise indicated in this section, employees
in the following circumstances receive the employer contri-
bution only for the months they are in pay status eight hours
or more:

(1) Employees on authorized leave without pay;

(i1) Employees on approved educational leave;

(iii) Employees receiving time-loss benefits under work-
ers' compensation;

(iv) Employees called to active duty in the uniformed
services as defined under the Uniformed Services Employ-
ment and Reemployment Rights Act (USERRA); or

(v) Employees applying for disability retirement.

(5) Maintaining the employer contribution - Employ-
ees who move from an eligible to an otherwise ineligible
position due to a layoff maintain the employer contribution
toward insurance coverage under the criteria in WAC 182-
12-129.

(6) Employees who are in pay status less than eight
hours in a month. Unless otherwise indicated in this section,
when there is a month in which ((an-employeeis)) employees
are not in pay status for at least eight hours, ((the)) employ-
ees:

(a) Lose((s)) eligibility for the employer contribution for
that month; and

(b) Must reestablish eligibility for PEBB benefits under
WAC 182-12-114 in order to be eligible for the employer
contribution again.

(7) The employer contribution toward insurance cov-
erage ends in any one of these circumstances for all employ-
ees:
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(a) When ((the)) employees fail((s)) to maintain eligibil-
ity for the employer contribution as indicated in the criteria in
subsection (1) through (6) of this section.

(b) When the employment relationship is terminated. As
long as the employing agency has no anticipation that the
employee will be rehired, the employment relationship is ter-
minated:

(1) On the date specified in an employee's letter of resig-
nation; or

(i1) On the date specified in any contract or hire letter or
on the effective date of an employer-initiated termination
notice.

(c) When ((the)) employees move((s)) to a position that
is not anticipated to be eligible for benefits under WAC 182-
12-114, not including changes in position due to a layoff.

The employer contribution toward PEBB ((meeheal—

5)

benefits cease for emplovees and their enrolled dependents

the last day of the month in which ((the-employee-is))
employees are eligible for the employer contribution under

this section.

> >

Exception:  If the employing agency deducted the
employee's premium for insurance coverage
after the employee was no longer eligible for
the employer contribution, insurance cover-
age ends the last day of the month for which

employee premiums were deducted.

(8) Options for continuation coverage by self-paying.
During temporary or permanent loss of the employer contri-
bution toward insurance coverage, employees have options
for providing continuation coverage for themselves and their
dependents by self-paying the full premium set by the health
care authority (HCA). These options are available according
to WAC 182-12-133, 182-12-141, 182-12-142, 182-12-146,
182-12-148, and 182-12-270.

AMENDATORY SECTION (Amending WSR 09-23-102,
filed 11/17/09, eftective 1/1/10)

WAC 182-12-136 May ((an)) employees on approved
educational leave waive continuation coverage? In order to
avoid duplication of group health plan coverage, the follow-
ing shall apply to employees during any period of approved
educational leave. Employees eligible for continuation cover-
age prov1ded in WAC 182 12- 133 who obtam ((eempfeheﬂ-

d plan)) other
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AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-12-171 When are retiring employees eligi-
ble to enroll in public employees benefits board (PEBB)
retiree insurance coverage? (1) Procedural requirements.
Retiring employees must meet these procedural requirements
to enroll or defer enrollment in public employees benefits
board (PEBB) retiree insurance coverage, as well as have
substantive eligibility under subsection (2) or (3) of this sec-
tion((=)):

(a) The ((employee-mustsubmit-the-appropriate-forms))
employee's form to enroll or defer enrollment in retiree insur-
ance coverage ((within)) must be received by the PEBB pro-
gram no later than sixty days after the employee's employer
paid or COBRA coverage ends. The effective date of health
plan enrollment will be the first day of the month following
the loss of ((ether)) employer paid or COBRA coverage.

Exception:

The effective dates of health plan enrollment
for retirees who defer enrollment in a PEBB
health plan at or after retirement are identi-
fied in WAC 182-12-200 and 182-12-205.

Employees who do not enroll in a ((publie-employees
benefits-board())PEBB((3)) health plan at retirement are only

eligible to enroll at a later date if they have deferred enroll-
ment ((as-identified)) and maintained continuous enrollment
in other coverage as described in WAC 182-12-200 or 182-
12-205 ((and-maintained-ecomprehensive-employer-spen-
sered-medieal-as-definedin- WACH82-12-109)).

(b) (*Fhe)) Employees and enrolled dependents who are
entitled to medicare must enroll and maintain enrollment in
both medicare parts A and B if the employee retired after July
1, 1991. If the employee or an enrolled dependent becomes
entitled to medicare after enrollment in PEBB retiree insur-
ance coverage, he or she must enroll and maintain enrollment
in medicare.

Note: If an enrollee who is entitled to medicare does not
meet this procedural requirement, the enrollee is
no longer eligible for enrollment in PEBB retiree
insurance coverage. The enrollee may continue
PEBB health plan enrollment under COBRA (see
WAC 182-12-146).

(2) Substantive eligibility requirements. Eligible
employees (as described in WAC 182-12-114 and 182-12-
131) who end public employment after becoming vested in a
Washington state-sponsored retirement plan (as ((defined))
described in subsection (4) of this section) are eligible to con-

emnlover based group med1ca1 or dental 1nsurance or both,
may waive ((eentintanee)) continuation of such coverage for
each full calendar month in which they maintain coverage
under the other ((eemprehensive-greup-health-plan)) insur-
ance. These employees have the right to reenroll in a public
employees benefits board (PEBB) health plan effective the
ﬁrst day of the month after the date the other ((eomprehen-

)) employer-based group
medical or dental insurance ends, provided evidence of such
other ((eomprehensive-group-health-plan)) coverage is pro-
vided to the PEBB program upon application for reenroll-
ment.

tinue insurance coverage as a retiree if they meet procedural
and substantive eligibility requirements. To be eligible to
continue insurance coverage as a retiree, the employee must
be eligible to retire under a Washington state-sponsored
retirement plan when the employee's employer paid or
COBRA coverage ends.

Employees who do not meet their Washington state-
sponsored retirement plan's age requirement when their
employer paid or COBRA coverage ends, but who meet the
age requirement within sixty days of coverage ending, may
request that their eligibility be reviewed by the PEBB appeals
committee to determine eligibility (see WAC 182-16-032).
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Employees must meet PEBB retiree insurance coverage elec-
tion procedural requirements as described in subsection (1) of
this section.

Employees must immediately begin to receive a monthly
retirement plan payment, with exceptions described below:

* Employees who receive a lump-sum payment instead
of a monthly retirement plan payment are only eligible if the
department of retirement systems offered the employee the
choice between a lump sum actuarially equivalent payment
and the ongoing monthly payment, as allowed by the plan;

* Employees who are members of a Plan 3 retirement,
also called separated employees (defined in RCW 41.05.011
(20)), are eligible if they meet their Plan 3 retirement plan's
eligibility criteria ((whearPEBB-employeeinsuranceor
COBRA-—<coverage-ends)). They do not have to receive a
retirement plan payment to enroll in retiree insurance cover-
age;

* Employees who are members of a Washington higher
education retirement plan are eligible if they immediately
begin to receive a monthly retirement plan payment, or meet
their plan's retirement eligibility criteria, or are at least age
fifty-five with ten years of state service;

* Employees not retiring under a Washington state-spon-
sored retirement plan must meet the same age and years of
service as if the person had been employed as a member of
either public employees retirement system Plan 1 or Plan 2
for the same period of employment; or

* Employees who retire from a local government or tribal
government that participates in PEBB insurance coverage for
their employees are eligible to continue PEBB insurance cov-
erage as retirees if the employees meet the procedural and eli-
gibility requirements under this section.

(a) Local government employees. If the local govern-
ment ends participation in PEBB insurance coverage,
employees who enrolled after September 15, 1991, are no
longer eligible for PEBB retiree insurance coverage. These
employees may continue (PEBB)) health plan ((enreHment))
coverage under COBRA (see WAC 182-12-146).

(b) Tribal government employees. If a tribal govern-
ment ends participation in PEBB insurance coverage, its
employees are no longer eligible for PEBB retiree insurance
coverage. These employees may continue ((PEBB)) health
plan ((eareHment)) coverage under COBRA (see WAC 182-
12-146).

(c) Washington state (()k—2)) school district and edu-
cational service district employees for districts that do not
participate in PEBB insurance coverage. Employees of
Washington state (()2)) school districts and educational
service districts who separate from employment after becom-
ing vested in a Washington state-sponsored retirement sys-
tem are eligible to enroll in PEBB health plans as a retiree
when retired or permanently and totally disabled.

Except for employees who are members of a retirement
Plan 3, employees who separate on or after October 1, 1993,
must immediately begin to receive a monthly retirement plan
payment from a Washington state-sponsored retirement sys-
tem. Employees who receive a lump-sum payment instead of
a monthly retirement plan payment are only eligible if the
department of retirement systems offered the employee the
choice between a lump sum actuarially equivalent payment
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and the ongoing monthly payment, as allowed by the plan or
the employee enrolled before 1995.

Employees who are members of a Plan 3 retirement, also
called separated employees (defined in RCW 41.05.011(20)),
are eligible if they meet their Plan 3 retirement plan's eligibil-
ity criteria ((whenemployerpaid-or-COBRA—ecoverage
ends)). They do not have to receive a retirement plan pay-
ment to enroll in PEBB retiree insurance coverage.

Employees who retired as of September 30, 1993, and
began receiving a retirement allowance from a state-spon-
sored retirement system (as defined in chapters 41.32, 41.35
or 41.40 RCW) are eligible if they enrolled in a PEBB health
plan not later than the HCA's annual open enrollment period
for the year beginning January 1, 1995.

(3) Substantive eligibility for elected and full-time
appointed officials of the legislative and executive
branches. Employees who are elected and full-time
appointed state officials (as defined under WAC 182-12-
114(4)) who voluntarily or involuntarily leave public office
are eligible to continue ((PEBB)) insurance coverage as a
retiree if they meet procedural requirements of subsection (1)
of this section.

(4) Washington state-sponsored retirement systems
include:

* Higher education retirement plans;

» Law enforcement officers' and firefighters' retirement
system;

* Public employees' retirement system,;

* Public safety employees' retirement system;

* School employees' retirement system;

» State judges/judicial retirement system;

* Teachers' retirement system; and

« State patrol retirement system.

The two federal retirement systems, Civil Service Retire-
ment System and Federal Employees' Retirement System, are
considered a Washington state-sponsored retirement system
for Washington State University Extension employees cov-
ered under ((the)) PEBB insurance coverage at the time of
retirement or disability.

AMENDATORY SECTION (Amending WSR 09-23-102,
filed 11/17/09, effective 1/1/10)

WAC 182-12-200 May ((a)) retirees who ((is)) are

enrolled as a dependent in a (PEBB-health-plan-e¥)) pub-
lic employees benefits board (PEBB), a Washington state
((I32)) school district, or Washington state educational
service district sponsored health plan defer enrollment
((r-aPEBB-retiree-health-plan)) under PEBB retiree
insurance coverage? The following provisions apply when
retirees defer enrollment under public employees benefits
board (PEBB) retiree insurance coverage when enrolled as a

dependent in a PEBB, Washington state school district, or
Washington state education service district sponsored health
plan:

(1) Retirees who are enrolled in a PEBB ((er)), Washing-
ton state ((J)+2)) school district, or Washington state educa-
tional service district sponsored medical plan as a dependent
may defer enrollment in a PEBB ((retiree)) health plan. Retir-
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ees who defer enrollment in medical cannot remain enrolled
in dental.

(2) Retirees who defer may later enroll themselves and
their dependents in ((PEBB-retiree)) medical, or medical and
dental, if they provide evidence of continuous enrollment in a
PEBB ((er¥&—12)). Washington state school district, or Wash-
ington state educational service district sponsored medical
plan. Continuous enrollment must be from the date the retiree
deferred enrollment in PEBB retiree insurance coverage.
Retirees may enroll:

(D)) (a) During ((any)) the PEBB annual open enroll-
ment period. (((EnreHmentin)) The required enrollment form
must be received by the PEBB program no later than the last
day of the open enrollment period. PEBB health plan ((sill))

coverage begins January 1st ((afterthe-annual-epenenrel-
ment-pertodr))) of the following year; or

(D Neolaterthan-sixty-days-after)) (b) When enrollment
in the PEBB ((er¥&—2)), Washington state school district, or

Washington state educational service district sponsored med-
ical plan ends((—EnreHmentinthe)) or such coverage under

COBRA ends. The required enrollment form and evidence of
continuous enrollment must be received by the PEBB pro-
gram no later than sixty days after such coverage ends. PEBB
health plan ((will)) coverage begins the first day of the month
after the PEBB ((er&—12)), Washington state school district

or Washington state educational service district ((health))
sponsored medical plan ends.((3))

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-12-205 May ((a)) retirees defer enrollment
((ir-a)) under public employees benefits board (PEBB)
((health-plan)) retiree insurance coverage at or after
retirement? ((Exeeptas-stated-in-subseetion{H{e)ofthis
seetien;f-a)) The following provisions apply when retirees
defer enrollment under public employees benefits board
(PEBB) retiree insurance coverage when enrolled in other

coverage:

(1) Retirees who defer((s)) enrollment in a ((pubke
employees-benefitsboard))PEBB((3)) health plan((-they))
also defer enrollment for all eligible dependents, except as
stated in subsection (2)(c) of this section.

((H)) (2) Retirees may defer enrollment in a PEBB
health plan at or after retirement if continuously enrolled in
other ((eeverage)) medical as described in this subsec-
tion((2)). Retirees who defer enrollment in medical automati-
cally defer enrollment in dental. Retirees must enroll in med-
ical to enroll in dental.

(a) Beginning January 1, 2001, retirees may defer enroll-
ment in a PEBB health plan 1f they are enrolled in ((eompre-
hensive-employer-sponsered-medieal)) employer-based
group medical insurance as an employee or the dependent of
an employee, or such medical insurance continued under
COBRA.

(b) Beginning January 1, 2001, retirees may defer enroll-
ment in a PEBB health plan if they are enrolled in medical as
a retiree or the dependent of a retiree enrolled in a federal
retiree plan.
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(c) Beginning January 1, 2006, retirees may defer enroll-
ment in a PEBB health plan if they are enrolled in medicare
Parts A and B and a medicaid program that provides credit-
able coverage as described in this chapter. The retiree's
dependents may continue their PEBB health plan enrollment
if they meet PEBB eligibility criteria and are not eligible for
creditable coverage under a medicaid program.

(d) Beginning January 1, 2014, retirees who are not eli-
gible for Parts A and B of medicare may defer enrollment in
a PEBB health plan if they are enrolled in exchange cover-
age.

((&))) (3) To defer PEBB health plan enrollment, ((the
retiree)) retiring employees or enrolled subscribers must sub-
mit the required forms to the PEBB program requesting to

3))) (a) If retiring employees submit the required forms

to defer enrollment in a PEBB health plan after their
employer paid or COBRA coverage ends as described in
WAC 182-12-171 (1)(a). enrollment will be deferred the first
of the month following the date their employer paid or
COBRA coverage ends. The forms must be received by the
PEBB program no later than sixty days after the employer
paid or COBRA coverage ends.

(b) If enrolled subscribers submit the required forms to
defer enrollment in a PEBB health plan, enrollment will be
deferred effective the first of the month following the date
their deferral form is received by the PEBB program.

(4) Retirees who defer may later enroll themselves and
their dependents in a PEBB ((retiree-medical-or-medieal-and
dental;)) health plan as follows:

(a) Retirees who defer enrollment while enrolled in
((eempfeheﬁswe—emp}eye%speiﬁefed—medwa})) employer-
based group medical insurance, or such medical insurance
continued under COBRA may enroll in a PEBB health plan
by submitting the required forms and evidence of continuous
enrollment in ((cemprehensive-employer-sponsored-medi-
eal)) such coverage to the PEBB program:

(1) During the PEBB annual open enrollment period. The
required enrollment form must be received by the PEBB pro-
gram no later than the last day of the open enrollment period.
PEBB health plan coverage begins January 1st of the follow-
ing year; or

(i1) ((Nelater-than-—sixty-days-after)) When their ((eom-
prehensive-employer-sponsered)) employer-based group
medical insurance or such coverage under COBRA ends. The
required enrollment form and evidence of continuous enroll-
ment must be received by the PEBB program no later than
sixty days after such coverage ends. PEBB health plan cover-
age begins the first day of the month after the ((eemprehen-
stve-employer-spensored)) employer-based group medical
insurance or COBRA ends.

(b) Retirees who defer enrollment while enrolled as a
retiree or dependent of a retiree in a federal retiree medical
plan will have a one-time opportunity to enroll in a PEBB
health plan by submitting the required forms and evidence of

continuous enrollment in ((afederalretiree-medical-plan))
such coverage to the PEBB program:
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(i) During the PEBB annual open enrollment period. The
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AMENDATORY SECTION (Amending WSR 13-22-019,

required enrollment form must be received by the PEBB pro-
gram no later than the last day of the open enrollment period.
PEBB health plan coverage begins January 1st of the follow-
ing year; or

(i) ((Nelater-than—sixty—days—after)) When the federal
retiree medical coverage ends. The required enrollment form
and evidence of continuous enrollment must be received by
the PEBB program no later than sixty days after such cover-
age ends. PEBB health plan coverage begins the first day of
the month after coverage under the federal retiree medical
plan ends.

(c) Retirees who defer enrollment while enrolled in
medicare Parts A and B and a medicaid program that pro-
vides creditable coverage as described in this chapter may
enroll in a PEBB health plan by submitting the required
forms and evidence of continuous enrollment in creditable
coverage to the PEBB program:

(i) During the PEBB annual open enrollment period. The
required enrollment form must be received by the PEBB pro-
gram no later than the last day of the open enrollment period.

filed 10/28/13, effective 1/1/14)

WAC 182-12-208 What are the requirements
regarding enrollment in ((retiree)) dental under public
employees benefits board (PEBB) retiree insurance cov-
erage? (1)) The following provisions apply to a subscriber
and his or her dependents enrolled under public employees
benefits board (PEBB) retiree insurance coverage:

(1) A subscriber and his or her dependents enrolling in
dental must meet procedural requirements (as described in
WAC 182-12-171(1) and 182-12-262) and eligibility require-
ments (as described in WAC 182-12-171(2) and 182-12-
260).

(2) A subscriber ((er-dependentenrolled-inretiree-insur-

aﬂee—eevef&ge—may—ﬂet)) and his or her dependents must be
enrolled in medical to enroll in dental ((unlesshe-orshe-is

alse-enrelled-inrmedieal)).

(&) (3) A subscriber enrolling in dental must stay
enrolled ((in-dental)) for at least two years before dental can
be dropped unless he or she defers coverage as described in
WAC 182-12-200 or 182-12-205. or drops dental as

PEBB health plan coverage begins January 1st of the follow-
ing year; or

(i1) ((Nelater-than-sixty-days-after)) When their medic-
aid coverage ends. The required enrollment form and evi-
dence of continuous enrollment must be received by the
PEBB program no later than sixty days after such coverage
ends. PEBB health plan coverage begins the first day of the
month after the medicaid coverage ends; or

(iii) No later than the end of the calendar year when their
medicaid coverage ends if the retiree was also determined eli-
gible under 42 U.S.C. § 1395w-114 and subsequently
enrolled in a medicare Part D plan. Enrollment in the PEBB
health plan will begin January 1st following the end of the
calendar year when the medicaid coverage ends. The required
enrollment form must be received by the PEBB program no
later than the last day of the calendar year when the retiree's
medicaid coverage ends.

(d) Retirees who defer enrollment while enrolled in
exchange coverage will have a one-time opportunity to enroll
or reenroll in a PEBB health plan by submitting the required
forms and evidence of continuous enrollment in ((exehange))
such coverage to the PEBB program:

(1) During the PEBB annual open enrollment period. The
required enrollment form must be received by the PEBB pro-
gram no later than the last day of the open enrollment period.
PEBB health plan coverage begins January 1st of the follow-
ing year; or

(11) (C )) When exchange
coverage ends. The required enrollment form and evidence of
continuous enrollment must be received by the PEBB pro-
gram no later than sixty days after such coverage ends. PEBB
health plan coverage begins the first day of the month after
exchange coverage ends.

(e) Retirees who defer enrollment may enroll in a PEBB
health plan if the retiree receives formal notice that the
authority has determined it is more cost-effective to enroll the
retiree or the retiree's eligible dependent(s) in PEBB medical
than a medical assistance program.
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described in subsection (4) of this section.

(4) A subscriber enrolled in PEBB dental who becomes
eligible for, and enrolls in, employer-based group dental
insurance as an employee or the dependent of an employee,
or such coverage continued under COBRA, may drop PEBB
dental before completing the two-year enrollment require-
ment. The subscriber and enrolled dependents will be
removed from PEBB dental the last day of the month follow-
ing the date the required enrollment form is received by the
PEBB program. If that day is the first of the month, the
change in enrollment will be made the last day of the previ-
ous month.

(a) A subscriber may enroll in PEBB dental during the
PEBB annual open enrollment period. The required enroll-
ment form must be received by the PEBB program no later
than the last day of the open enrollment period. PEBB dental
begins January 1st of the following year.

(b) A subscriber may enroll in PEBB dental after his or

her employer-based group dental insurance or such coverage
under COBRA ends. The required enrollment form must be

received by the PEBB program no later than sixty days after
such coverage ends. PEBB dental begins the first day of the
month after the employer-based group dental insurance or
coverage under COBRA ends.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-12-209 Who is eligible for retiree life
insurance? Eligible employees who participate in public
employees benefits board (PEBB) life insurance as an
employee and meet qualifications for retiree insurance cover-
age as provided in WAC 182-12-171 are eligible for PEBB
retiree life insurance. They must submit the required forms to
the PEBB program, Forms must be received by the PEBB
program no later than sixty days after the date their PEBB
employee life insurance ends.

(1) Employees whose life insurance premiums are being
waived under the terms of the life insurance contract are not
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eligible for retiree term life insurance until their waiver of
premium benefit ends.

(2) Retirees may not defer enrollment in retiree term life
insurance, except as allowed in subsection (3)(b) of this sec-
tion.

(3) If a retiree returns to active employment status and
becomes eligible for the employer contribution toward PEBB
employee life insurance, he or she may choose:

(a) To continue to self-pay premiums and keep retiree
life insurance in place during the period he or she is eligible
for employee life insurance; or

(b) To stop self-paying premiums during the period he or
she is eligible for employee life insurance and resume self-
paying premiums for retiree life insurance when he or she is
no longer eligible for the employer contribution toward
PEBB employee life insurance.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-12-211 ((H-department-of-retirement-sys-
} . his " . hori

makes-aformal-determinationof retroaective—eligibilitys
may-theretiree)) May an employee who is determined to
be retroactively eligible for disability retirement enroll in
public employees benefits board (PEBB) retiree insur-

ance coverage? (1) (Whenthe Washingtonstate-department
of retirement-systems(PRS);-or-the-appropriate-higher-edu-

&u%heﬁey—Emp}eyees—mus{)) An emnlovee who 1s determlned

to be retroactively eligible for a disability retirement is eligi-
ble to enroll in public employees benefits board (PEBB)
retiree insurance coverage if:

(a) The employee submits the required form and a copy
of the formal determination letter he or she received from the
Washington state department of retirement systems (DRS) or
the appropriate higher education authority;

(b) The employee's enrollment form and a copy of his or
her formal determination letter are received by the PEBB
program no later than sixty days after the date on the determi-
nation letter; and

(¢) The employee immediately begins to receive a
monthly pension benefit or a supplemental retirement plan
((payment)) benefit under his or her higher education retire-
ment plan (HERP), with exceptions described in WAC 182-
12-171(2).

(2) ((Af)) Premiums are due from the effective date of
enrollment in PEBB retiree insurance coverage. The
employee, at his or her option, must indicate the effective
date of PEBB retiree insurance coverage on the enrollment
form. The employee may choose from the following dates:

(a) The employee's retirement ((ehgibility)) date as
stated in the ((writtennotiee)) formal determination letter; or

((the-date-of the-writtennetice-deseribed-insubseetion{(H-of
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applieationto-the PEBB-pregram))

(b) The first day of the month following the date the for-
mal determination letter was written.

(3) The director may make an exception to the date

PEBB retiree insurance coverage ((commenees-or-payment

of premiums)) begins; however, such request((s)) must
demonstrate extraordinary circumstances beyond the control

of the retiree.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-12-250 Insurance coverage eligibility for
survivors of emergency service personnel Killed in the line
of duty. Surviving spouses, state registered domestic part-
ners, and dependent children of emergency service personnel
who are killed in the line of duty are eligible to enroll in
((health-plans-administered-by-the)) public employees bene-
fits board (PEBB) ((pregram—withinhealth-eare-authority
HEAY)) retiree insurance coverage.

(1) This section applies to the surviving spouse, the sur-
viving state registered domestic partner, and dependent chil-
dren of emergency service personnel "killed in the line of
duty" as determined by the Washington state department of
labor and industries.

(2) "Emergency service personnel”" means law enforce-
ment officers and firefighters as defined in RCW 41.26.030,
members of the Washington state patrol retirement fund as
defined in RCW 43.43.120, and reserve officers and firefight-
ers as defined in RCW 41.24.010.

(3) "Surviving spouse, state registered domestic partner,
and dependent children" means:

(a) A lawful spouse;

(b) An ex-spouse as defined in RCW 41.26.162;

(c) A state registered domestic partner as defined in
RCW 26.60.020(1); and

(d) Children. The term "children" includes children of
the emergency service worker up to age twenty-six. Children
with disabilities as defined in RCW 41.26.030(6) are eligible
at any age. "Children" is defined as:

(i) Biological children (including the emergency service
worker's posthumous children);

(i1) Stepchildren or children of a state registered domes-
tic partner;

(iii) Legally adopted children;

(iv) Children for whom the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption of the child;

(v) Children specified in a court order or divorce decree;

or

(vi) Children as defined in RCW 26.26.101.

(4) Surviving spouses, state registered domestic partners,
and children who are entitled to medicare must enroll in both
parts A and B of medicare.

(5) The survivor (or agent acting on his or her behalf)
must submit the required forms to the PEBB program to

either enroll or defer enrollment in ((aPEBB-health-plan))

retiree insurance coverage as described in subsection (7) of

Proposed
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this section. The forms must be received by the PEBB pro-
gram no later than one hundred eighty days after the later of:

(a) The death of the emergency service worker;

(b) The date on the letter from the department of retire-
ment systems or the board for volunteer firefighters and
reserve officers that informs the survivor that he or she is
determined to be an eligible survivor;

(c) The last day the surviving spouse, state registered
domestic partner, or child was covered under any health plan
through the emergency service worker's employer; or

(d) The last day the surviving spouse, state registered
domestic partner, or child was covered under the Consoli-
dated Omnibus Budget Reconciliation Act (COBRA) cover-
age from the emergency service worker's employer.

(6) Survivors who do not choose to defer enrollment in
((aREBB-health-plan)) retiree insurance coverage may
choose among the following options for when their enroll-
ment in a PEBB health plan will begin:

(a) June 1, 2006, for survivors whose required forms are
received by the PEBB program no later than September 1,
2006;

(b) The first of the month that is not earlier than sixty
days before the date that the PEBB program receives the
required forms (for example, if the PEBB program receives
the required forms on August 29, the survivor may request
health plan enrollment to begin on July 1); or

(c) The first of the month after the date that the PEBB
program receives the required forms.

For surviving spouses, state registered domestic part-
ners, and children who enroll, monthly health plan premiums
must be paid by the survivor except as provided in RCW
41.26.510(5) and 43.43.285 (2)(b).

(7) Survivors must choose one of the following two
options to maintain eligibility for ((REBB)) retiree insurance
coverage:

(a) Enroll in a PEBB health plan:

(1) Enroll in medical; or

(i1) Enroll in medical and dental.

(iii) Survivors enrolling in dental must stay enrolled ((in
dental)) for at least two years before dental can be dropped,
unless they defer coverage as described in WAC 182-12-205,
or drop dental as described in WAC 182-12-208(4).

(iv) Dental only is not an option.

(b) Defer enrollment:

(1) Survivors may defer enrollment in a PEBB health
plan if continuously enrolled in other coverage as described
in WAC 182-12-205(((D)) (2).

(i) Survivors may enroll in a PEBB health plan as
described in WAC 182-12-205(4) when they lose ((eempre-

he&m*e—emp{eyef-speﬂsefed—mediea})) other coverage. Sur-
vivors ((willreedte)) must provide evidence that they were

contmuously enrolled in ((eempfeheﬂswe—emp}eyef-speﬂ-

ended)) other such coverage when enrolling in a PEBB health
plan. The required enrollment form and evidence of continu-
ous enrollment must be received by the PEBB program no
later than sixty days after such coverage ends.

(iii) PEBB health plan enrollment and premiums will
begin the first day of the month following the day that the
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other coverage ended for eligible spouses and children who
enroll.

(8) Survivors may change their health plan during annual
open enrollment. In addition to annual open enrollment, sur-
vivors may change health plans as described in WAC 182-
08-198.

(9) Survivors will lose their right to enroll in ((aPEBB
health-plan)) retiree insurance coverage if they:

(a) Do not apply to enroll or defer PEBB health plan
enrollment within the timelines stated in subsection (5) of
this section; or

(b) Do not maintain continuous enrollment in other cov-
erage during the deferral period, as provided in subsection
(7)(b)(i) of this section.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-12-260 Who are eligible dependents? To
be enrolled in a health plan, a dependent must be eligible
under this section and the subscriber must comply with
enrollment procedures outlined in WAC 182-12-262.

The public employees benefits board (PEBB) program
verifies the eligibility of all dependents and reserves the right
to request documents from subscribers that provide evidence
of a dependent's eligibility. The PEBB program will remove
a subscriber's enrolled dependents from health plan enroll-
ment if the PEBB program is unable to verify a dependent's
eligibility. The PEBB program will not enroll or reenroll
dependents into a health plan if the PEBB program is unable
to verify a dependent's eligibility.

The subscriber must notify the PEBB program, in writ-
ing, when his or her dependent is not eligible under this sec-
tion. The notification must be received by the PEBB program
no later than sixty days after the date his or her dependent is
no longer eligible under this section. See WAC 182-12-262
(2)(a) for the consequences of not removing an ineligible
dependent from coverage.

The following are eligible as dependents:

(1) Lawful spouse. Former spouses are not eligible
dependents upon finalization of a divorce or annulment, even
if a court order requires the subscriber to provide health
insurance for the former spouse.

(2) Registered domestic partner(()) is defined to include
the following:

(a) Effective January 1, 2010, a state registered domestic
partner, as defined in RCW 26.60.020(1)((>)):

(b) A domestic partner who was qualified under PEBB
eligibility criteria as a domestic partner before January 1,
2010, and was continuously enrolled under the subscriber in
a PEBB health plan or life insurance(()); and

(c) Former ((state)) registered domestic partners are not
eligible dependents upon dissolution or termination of a part-
nership, even if a court order requires the subscriber to pro-
vide health insurance for the former partner.

(3) Children. Children are eligible up to age twenty-six
except as described in (i) of this subsection. Children are
defined as the subscriber's:

(a) Children as defined in RCW 26.26.101 establishment
of parent-child relationship;
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(b) Biological children, where parental rights have not
been terminated;

(c) Stepchildren. The stepchild's relationship to a sub-
scriber (and eligibility as a PEBB dependent) ends, for pur-
poses of this rule, on the same date the subscriber's legal rela-
tionship with the spouse or registered domestic partner ends
through divorce, annulment, dissolution, termination, or
death;

(d) Legally adopted children;

(e) Children for whom the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption of the child;

(f) Children of the subscriber's ((state)) registered
domestic partner;

(g) Children specified in a court order or divorce decree;

(h) Extended dependents in the legal custody or legal
guardianship of the subscriber, the subscriber's spouse, or
subscriber's ((state)) registered domestic partner. The legal
responsibility is demonstrated by a valid court order and the
child's official residence with the custodian or guardian.
"Children" does not include foster children for whom support
payments are made to the subscriber through the state depart-
ment of social and health services foster care program; and

(i) Children of any age with a developmental disability
or physical handicap that renders the child incapable of self-
sustaining employment and chiefly dependent upon the
((empleyee)) subscriber for support and maintenance pro-
vided such condition occurs before the age twenty-six:

(1) The subscriber must provide evidence of the disability
and evidence that the condition occurred before age twenty-
SiX;

(i) The subscriber must notify the PEBB program, in
writing, when his or her dependent is not eligible under this
section. The notification must be received by the PEBB pro-
gram no later than sixty days after the date that a child age
twenty-six or older no longer qualifies under this subsection;

(iii) A child with a developmental disability or physical
handicap who becomes self-supporting is not eligible under
this subsection as of the last day of the month in which he or
she becomes capable of self-support;

(iv) A child with a developmental disability or physical
handicap age twenty-six and older who becomes capable of
self-support does not regain eligibility under (i) of this sub-
section if he or she later becomes incapable of self-support;

(v) The PEBB program will periodically certify the eligi-
bility of a dependent child with a disability beginning at age
twenty-six, but no more frequently than annually after the
two-year period following the child's twenty-sixth birthday.

(4) Parents.

(a) Parents covered under PEBB medical before July 1,
1990, may continue enrollment on a self-pay basis as long as:

(1) The parent maintains continuous enrollment in PEBB
medical;

(i1) The parent qualifies under the Internal Revenue Code
as a dependent of the subscriber;

(iii) The subscriber continues enrollment in insurance
coverage; and

(iv) The parent is not covered by any other group medi-
cal plan.
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(b) Parents eligible under this subsection may be
enrolled with a different health plan than that selected by the
subscriber. Parents may not add additional dependents to
their insurance coverage.

AMENDATORY SECTION (Amending WSR 14-08-040,
filed 3/26/14, effective 4/26/14)

WAC 182-12-262 When may subscribers enroll or
remove eligible dependents? (1) Enrolling dependents in
((health-plan-eoverage)) public employees benefits board
(PEBB) benefits. A dependent must be enrolled in the same
health plan coverage as the subscriber, and the subscriber
must be enrolled to enroll his or her dependent except as pro-
vided in WAC 182-12-205 (((8)) (2)(c). Subscribers may
enroll eligible dependents at the following times:

(a) When the subscriber becomes eligible and enrolls
in public employees benefits board (PEBB) ((insuranee-cov-
erage)) benefits. If eligibility is verified and the dependent is
enrolled, the dependent's effective date will be the same as
the subscriber's effective date.

(b) During the annual open enrollment. PEBB health
plan coverage begins January 1st of the following year.

(c) During special open enrollment. Subscribers may
enroll dependents during a special open enrollment as
described in subsection (3) of this section. The subscriber
must satisfy the enrollment requirements as described in sub-
section (4) of this section.

(2) Removing dependents from a subscriber's health
plan coverage.

(a) A dependent's eligibility for enrollment in health
plan coverage ends the last day of the month the depen-
dent meets the eligibility criteria in WAC 182-12-250 or
182-12-260. Employees must notify their employing agency
when a dependent is no longer eligible. All other subscribers

must notify the PEBB program when a dependent is no lon-
ger eligible. Consequences for not submitting notice within
sixty days of ((any)) the last day of the month the dependent
((ceasing-to-be-eligible)) loses eligibility for health plan cov-
erage may include, but are not limited to:

(i) The dependent may lose eligibility to continue health
plan coverage under one of the continuation coverage options
described in WAC 182-12-270;

(i1) The subscriber may be billed for claims paid by the
health plan for services that were rendered after the depen-
dent lost eligibility;

(iii) The subscriber may not be able to recover sub-
scriber-paid insurance premiums for dependents that lost
their eligibility; and

(iv) The subscriber may be responsible for premiums
paid by the state for the dependent's health plan coverage
after the dependent lost eligibility.
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(b) Employees have the opportunity to remove depen-
dents:

(i) During the annual open enrollment. The dependent
will be removed the last day of December; or

(i1) During a special open enrollment as described in sub-
sections (3) and (4)(f) of this section((;-er

. . i . .

(c) Retirees, survivors, and enrollees with PEBB con-
tinuation coverage under WAC 182-12-133, 182-12-141,
182-12-142, 182-12-146, or 182-12-148 may remove
dependents from their coverage outside of the annual open
enrollment or a special open enrollment by providing written
notice to the PEBB program. Unless otherwise approved by
the PEBB program, the dependent will be removed from the
subscriber's coverage prospectively.

(3) Special open enrollment. Subscribers may enroll or
remove their dependents outside of the annual open enroll-
ment if a special open enrollment event occurs. The change in
enrollment must correspond to and be consistent with the
event that creates the special open enrollment for the sub-
scriber, the subscriber's dependents, or both.

* Health plan coverage will begin the first of the month
following the later of the event date or the date the form is
received. If that day is the first of the month, the change in
enrollment begins on that day.

* Enrollment of extended dependents or dependents with
a disability will be the first day of the month following eligi-
bility certification.

* Dependents will be removed from the subscriber's
health plan coverage the last day of the month following the
later of the event date or the date the form is received. If that
day is the first of the month, the change in enrollment will be
made the last day of the previous month.

« If the special open enrollment is due to the birth or
adoption of a child, or when the subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption of a child, health plan coverage will begin or end the
month in which the event occurs.

Any one of the following events may create a special
open enrollment:

(a) Subscriber acquires a new dependent due to:

(i) Marriage or registering a domestic partnership;

(i1) Birth, adoption, or when a subscriber has assumed a
legal obligation for total or partial support in anticipation of
adoption;

(iii) A child becoming eligible as an extended dependent
through legal custody or legal guardianship; or

(iv) A child becoming eligible as a dependent with a dis-
ability;

(b) Subscriber or a subscriber's dependent loses other
coverage under a group health plan or through health insur-
ance coverage, as defined by the Health Insurance Portability
and Accountability Act (HIPAA);

(c) Subscriber or a subscriber's dependent has a change
in employment status that affects the subscriber's or the sub-
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scriber's dependent's eligibility for their employer contribu-
tion toward employer-based group health ((eeverage)) insur-
ance;

(d) Subscriber or a subscriber's dependent has a change
in enrollment under another ((empleyer)) employer-based
group health insurance plan during its annual open enroll-
ment that does not align with the PEBB program's annual
open enrollment;

(e) Subscriber's dependent has a change in residence
from outside of the United States to within the United States,
or from within the United States to outside of the United
States;

(f) A court order or national medical support notice (see
also WAC 182-12-263) requires the subscriber or any other
individual to provide insurance coverage for an eligible
dependent of the subscriber (a former spouse or former regis-
tered domestic partner is not an eligible dependent);

(g) Subscriber or a subscriber's dependent becomes enti-
tled to coverage under medicaid or a state children's health
insurance program (CHIP), or the subscriber or a subscriber's
dependent loses eligibility for coverage under medicaid or
CHIP;

(h) Subscriber or a subscriber's dependent becomes eligi-
ble for state premium assistance subsidy for PEBB health
plan coverage from medicaid or a state children's health
insurance program (CHIP).

(4) Enrollment requirements. Subscribers must sub-
mit the required enrollment forms within the time frames
described in this subsection. Employees submit the required
forms to their employing agency. All other subscribers sub-
mit the required forms to the PEBB program. In addition to
the required forms indicating dependent enrollment, the sub-
scriber must provide the required documents as evidence of
the dependent's eligibility; or as evidence of the event that
created the special open enrollment.

(a) If a subscriber wants to enroll his or her eligible
dependent(s) when the subscriber becomes eligible to enroll
in PEBB benefits, the subscriber must include the depen-
dent's enrollment information on the required forms that the
subscriber submits within the relevant time frame described
in WAC 182-08-197, 182-08-187, 182-12-171, or 182-12-
250.

(b) If a subscriber wants to enroll eligible dependents
during the PEBB annual open enrollment period, the ((sab-
sertber-must-submit-the)) required forms must be received no
later than the last day of the annual open enrollment.

(c) If a subscriber wants to enroll newly eligible depen-
dents, the ((subseribermustsabmit-the)) required enrollment
forms must be received no later than sixty days after the
dependent becomes eligible except as provided in (d) of this
subsection.

(d) If a subscriber wants to enroll a newborn or child
whom the subscriber has adopted or has assumed a legal obli-
gation for total or partial support in anticipation of adoption,
the subscriber should notify the PEBB program by submit-
ting an enrollment form as soon as possible to ensure timely
payment of claims. If adding the child increases the premium,
((the-subseriber-must-submit)) the required enrollment form
must be received no later than twelve months after the date of
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the birth, adoption, or the date the legal obligation is assumed
for total or partial support in anticipation of adoption.

(e) If the subscriber wants to enroll a child age twenty-
six or older as a child with a disability, the ((subseribermust
submit-the)) required form(s) must be received no later than
sixty days after the last day of the month in which the child
reaches age twenty-six or within the relevant time frame
described in WAC 182-12-262 (4)(a), (b), and (f).

(f) If the subscriber wants to change a dependent's enroll-
ment status during a special open enrollment, ((the-stbseriber
must-submit-the)) required forms must be received no later
than sixty days after the event that creates the special open
enrollment.

AMENDATORY SECTION (Amending WSR 13-22-019,
filed 10/28/13, effective 1/1/14)

WAC 182-12-263 National Medical Support Notice
(NMSN) or court order. When a National Medical Support
Notice (NMSN) or court order requires a subscriber to pro-
vide health plan coverage for a dependent child the following
provisions apply:

(1) The subscriber may enroll his or her dependent child
and request changes to his or her health plan coverage as
described under subsection (3) of this section. Employees
submit the required forms to their employing agency. All
other subscribers submit the required forms to the public
employees benefits board (PEBB) program.

(2) If the subscriber fails to request enrollment or health
plan coverage changes as directed by the NMSN or court
order, the employing agency or the PEBB program may make
enrollment or health plan coverage changes according to sub-
section (3) of this section upon request of:

(a) The child's other parent; or

(b) Child support enforcement program.

(3) Changes to health plan coverage or enrollment are
allowed as directed by the NMSN or court order:

(a) The dependent will be enrolled under the subscriber's
health plan coverage as directed by the NMSN or court order;

(b) An employee who has waived medical under WAC
182-12-128 will be enrolled in medical ((eeverage)) as
directed by the NMSN or court order, in order to enroll the
dependent;

(¢) The subscriber's selected health plan will be changed
if directed by the NMSN or court order;

(d) If the dependent is already enrolled under another
PEBB subscriber, the dependent will be removed from the
other health plan coverage and enrolled as directed by the
NMNSN or court order.

(4) ((Health-plan—enrellment)) Changes to health plan
coverage or enrollment described in subsection (3)(a)
through (¢) of this section will begin the first day of the
month following receipt of the NMSN or court order. If the
NMSN or court order ((requires—a—changefromthesub-
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order)) is received on the first day of the month, the change to
health plan coverage or enrollment begins on that day. A

dependent will be removed from the subscriber's health plan
coverage as described in subsection (3)(d) of this section the
last day of the month the NMSN or court order is received. If

that day is the first of the month, the change in enrollment
will be made the last day of the previous month.

AMENDATORY SECTION (Amending WSR 12-20-022,
filed 9/25/12, effective 11/1/12)

WAC 182-12-265 What options for continuing health
plan enrollment are available to widows, widowers and
dependent children if the employee or retiree dies? The
dependent of an eligible employee or retiree who meets the
eligibility criteria in subsection (1), (2), or (3) of this section
is eligible to enroll as a survivor under public employees ben-
efits board (PEBB) retiree insurance coverage. An eligible
survivor must submit the appropriate forms to enroll or defer
enrollment in ((aRPEBB-medieal-plan)) retiree insurance cov-
erage. The forms must be received by the PEBB program no
later than sixty days after the date of the employee's or
retiree's death.

(1) An employee's spouse, ((state)) registered domestic
partner or child who loses eligibility due to the death of an
eligible employee may enroll or defer enrollment as a survi-
vor under retiree insurance coverage provided they immedi-
ately begin receiving a monthly retirement benefit from any
state of Washington sponsored retirement system.

(a) The employee's spouse or ((state)) regist