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WSR 14-19-071
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed September 12, 2014, 3:44 p.m., effective October 13, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is adopting these rules as a
result of 3ESSB 5034. These rules will provide licensing
requirements for enhanced services facilities. The legislature

has directed that residents be placed in enhanced services
facilities in 2014.

Statutory Authority for Adoption: Chapter 70.97 RCW.

Adopted under notice filed as WSR 14-12-081 on June 3,
2014.

Changes Other than Editing from Proposed to Adopted
Version: The changes are shown with new language under-
lined and deleted "text" lined through.

WAC 388-107-0001:
"Applicant" means the persen individual or entity.
"Licensee" means the persen individual or entity.

WAC 388-107-0200 Quality of care:
(3)(j) Special needs, including but not limited to.

(iii) Colostomy, ureterostory urostomy.

WAC 388-107-0250:

(2)(c) Meets the long-term worker training and certifica-
tion requirements of as described in chapter 388-112 WAC.

WAC 388-107-0320:

(2) The enhanced services facility must ensure residents
receive their medications as prescribed, subject to the resi-
dent's right to refuse as described in this chapter.

WAC 388-107-0360 Medication refusal—Antipsychotics:
]Ea. EE]. e ServICes .E] 1; E.lg ,E Eﬁ L
WAC 388-107-0560 Resident records—Clinical records:
(3) Maintain resident records and preserve their confi-
dentiality in accordance with the applicable state and federal

statutes and rules, including chapters 70.02 and 76429
70.96A RCW.

WAC 388-107-1320 Annual renewal:
To renew an enhanced services facility license, the

enhanced services facility must, submit-a-ecompleted when

renewal of license renewal-application-onforms-designated
by notification is received, submit the department annual

license fee, at least thirty days prior to the license expiration
date.
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WAC 388-107-1432 Circumstances that may result in
enforcement remedies:

(c) Failed or refused to comply with the requirements of
chapter 70.97 4826 RCW, applicable provisions of chapters
70.96A and 71.05 76429 RCW or this chapter;

WAC 388-107-1150 Application process:

(f) Submit verification that construction plans have been
approved by construction review services and verify that the
department has received an approved inspection by the state
fire marshal.

WAC 388-107-1050 Unlicensed operations—Application of
Consumer Protection Act:

Operation of a facility without a license in violation of
this chapter and discrimination against Medicaid recipients
are is a matter vitally affecting the public interest for the pur-
pose of applying the Consumer Protection Act, chapter 19.86
RCW.

WAC 388-107-0630 Training and home care aide certifica-
tion requirements:

(1) Under RCW 18.88B.041 and chapter 246-980 WAC,
certain individuals including registered nurses, licensed prac-
tical nurses, certified nursing assistants, or persons who are in
an approved certified nursing assistant program are exempt
form [from] long-term care worker training requirements.

(2) Continuing education requirements are outlined in
chapter 388-112 WAC; registered nurses and licensed practi-
cal nurses are exempt from the long-term care worker con-
tinuing education requirement.

(3) The enhanced services facility must ensure staff per-
sons meet training requirements in effect on the date hired,
including requirements described in chapter 388-112 WAC,
unless exempt under RCW 18.88B.041.

(4) The enhanced services facility must ensure all
enhanced services facility administrators, or their designees,
and caregivers who are not exempt under subsection (1) of
this section meet the long-term care worker training require-
ments of chapter 388-112 WAC, including but not limited to:

WAC 388-107-0710:

(3) If the facility does construction to meet enhanced ser-
vices facility requirements.

WAC 388-107-1390 Change in licensee/change of owner-
ship—Relinquishment of license:

(1) On the effective date of the change in licensee, the
current enhanced services facility licensee is required to
relinquish its their enhanced service facility license.

WAC 388-107-1440 Enforcement orders—Hearings:

(3) Subject to the requirements of subsection (2) of this
section, all hearings under this chapter and judicial review of
such determinations must be in accordance with the Admin-
istrative Procedure Act, chapter 34.05 RCW and chapter 388-
02 WAC.

WAC 388-107-1580 Policies and procedures:

(3)(v)(i) Medication refusals, including refusals of court
ordered medication.
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WAC 388-107-1500 Disputing a preliminary finding:

(3) The office of administrative hearings must receive
the individual's written request for an administrative hearing
within thirty calendar days of the date of mailing of the notice
of the preliminary finding; except under the circumstances
described in subsection.

A final cost-benefit analysis is available by contacting
Melissa G. Lovell, P.O. Box 45600, Olympia, WA 98513,
phone (360) 725-2408, fax (360) 438-7903, e-mail Melissa.
lovell@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 179, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 179, Amended 0, Repealed 0.

Date Adopted: September 11, 2014.

Kevin Quigley
Secretary

Definitions

NEW SECTION

WAC 388-107-0001 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

"Abandonment" means action or inaction by a person
with a duty of care for a vulnerable adult that leaves the vul-
nerable person without the means or ability to obtain neces-
sary food, clothing, shelter, or health care.

"Abuse" means the willful action or inaction that
inflicts injury, unreasonable confinement, intimidation, or
punishment on a resident. In instances of abuse of a resident
who is unable to express or demonstrate physical harm, pain,
or mental anguish, the abuse is presumed to cause physical
harm, pain, or mental anguish. Abuse includes sexual abuse,
mental abuse, physical abuse, and exploitation of a resident,
which have the following meanings:

(1) "Mental abuse' means any willful action or inaction
of mental or verbal abuse. Mental abuse includes, but is not
limited to, coercion, harassment, inappropriately isolating a
resident from family, friends, or regular activity, and verbal
assault that includes ridiculing, intimidating, yelling, or
swearing;

(2) "Physical abuse" means the willful action of inflict-
ing bodily injury or physical mistreatment. Physical abuse
includes, but is not limited to, striking with or without an
object, slapping, pinching, choking, kicking, shoving, prod-
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ding, or the use of chemical restraints or physical restraints
except as described in section 388-107-0420;

(3) "Sexual abuse' means any form of nonconsensual
sexual contact, including, but not limited to, unwanted or
inappropriate touching, rape, sodomy, sexual coercion, sexu-
ally explicit photographing, and sexual harassment. Sexual
contact may include interactions that do not involve touching,
including but not limited to sending a resident sexually
explicit messages, or cuing or encouraging a resident to per-
form sexual acts. Sexual abuse includes any sexual contact
between a staff person and a resident, whether or not it is con-
sensual;

(4) "Exploitation" means an act of forcing, compelling,
or exerting undue influence over a resident causing the resi-
dent to act in a way that is inconsistent with relevant past
behavior, or causing the resident to perform services for the
benefit of another.

"Activities of daily living" means the following tasks
related to basic personal care: Bathing; toileting; dressing;
personal hygiene; mobility; transferring; and eating.

"Administrative hearing" is a formal hearing proceed-
ing before a state administrative law judge that gives:

(1) A licensee an opportunity to be heard in disputes
about licensing actions, including the imposition of remedies,
taken by the department; or

(2) An individual an opportunity to appeal a finding of
abandonment, abuse, neglect, financial exploitation of a resi-
dent, or misappropriation of a resident's funds.

"Administrator" means an enhanced services facility
administrator who must be in active administrative charge of
the enhanced services facility as required in this chapter.
Unless exempt under RCW 18.88B.041, the administrator
must complete long-term care worker training and home care
aide certification.

"Advance directive," as used in this chapter, means any
document indicating a resident's choice with regard to a spe-
cific service, treatment, medication or medical procedure
option that may be implemented in the future such as power
of attorney health care directive, limited or restricted treat-
ment cardiopulmonary resuscitation (CPR), do not resusci-
tate (DNR), and organ tissue donation.

""Aggressive behavior" means actions by the individual
that constitute a threat to the individual's health and safety or
the health and safety of others in the environment.

" Antipsychotic medications" means that class of med-
ications primarily used to treat serious manifestations of
mental illness associated with thought disorders, which
includes but is not limited to atypical antipsychotic medica-
tions.

"Applicant" means the ((persen)) individual or entity,
as defined in this section, that has submitted, or is in the pro-
cess of submitting, an application for an enhanced services
facility license.

"Capacity" means the maximum amount an enhanced
services facility can serve is sixteen residents.

"Caregiver" means the same as "Long-Term Care
Worker" as defined in RCW 74.39A.009, as follows: "Long-
term care workers" include all persons who provide paid,
hands-on personal care services for the elderly or persons
with disabilities, including but not limited to individual pro-
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viders of home care services, direct care workers employed
by home care agencies, providers of home care agencies to
persons with developmental disabilities under title 71A
RCW, all direct care workers in state-licensed enhanced ser-
vices facilities, assisted living facilities, and adult family
homes, respite care providers, direct care workers employed
by community residential service businesses, and any other
direct care worker providing home or community-based ser-
vices to the elderly or persons with functional disabilities or
developmental disabilities.

"Challenging behavior' means a persistent pattern of
behaviors that inhibit the individual's functioning in public
places, in the facility and integration within the community,
or uncontrolled symptoms of a physical or mental condition.
These behaviors may have been present for long periods of
time or have manifested as an acute onset.

"Chemical dependency" means alcoholism, medica-
tion addiction, or dependence on alcohol and one or more
other psychoactive chemicals, as the context requires and as
those terms are defined in chapter 70.96A RCW.

"Chemical dependency professional' means a person
certified as a chemical dependency professional by the
department of health under chapter 18.205 RCW.

"Department" means the department of social and
health services.

"Direct supervision" means oversight by a person on
behalf of the enhanced services facility who has met training
requirements, demonstrated competency in core areas, or has
been fully exempted from the training requirements, is on the
premises, and is quickly and easily available to the caregiver.

"Enhanced services facility" means a facility that pro-
vides treatment and services to persons for whom acute inpa-
tient treatment is not medically necessary and who have been
determined by the department to be inappropriate for place-
ment in other licensed facilities due to the complex needs that
result in behavioral and security issues. For the purposes of
this chapter, an enhanced services facility is not an evaluation
and treatment facility certified under chapter 71.05 RCW.

"Facility" means an enhanced services facility.

"Financial exploitation' means the illegal or improper
use, control over, or withholding of the property, income,
resources, or trust funds of the vulnerable adult by any person
or entity for any person's or entity's profit or advantage other
than for the vulnerable adult's profit or advantage. Some
examples of financial exploitation are given in RCW 74.34.-
020(6).

"Holding technique" means using the least amount of
force necessary to manually hold all or part of a person's body
in a way that restricts the person's free movement; also
includes any approved controlling maneuvers identified in
the individual treatment plan. Examples include holds taught
in approved training for de-escalation techniques and control
of self-harm or aggressive behavior. This definition does not
apply to briefly holding, without force, a person in order to
calm the person, or holding a person's hand to escort the per-
son safely from one area to another.

"Infectious' means capable of causing infection or dis-
ease by entrance of organisms into the body, which grow and
multiply there, including, but not limited to, bacteria, viruses,
protozoans, and fungi.
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"Inspection" means the process by which department
staff evaluates the enhanced services facility licensee's com-
pliance with applicable statutes and regulations.

"License suspension" is an action taken by the depart-
ment to temporarily revoke an enhanced services facility
license in accordance with RCW 70.97.120 and this chapter.

"Licensee' means the ((persen)) individual or entity, as
defined in this chapter, to whom the department issues the
enhanced services facility license.

"Licensed physician'" means a person licensed to prac-
tice medicine or osteopathic medicine and surgery in the state
of Washington.

"Likelihood of serious harm'" means a substantial risk
that:

(1) Physical harm will be inflicted by an individual upon
his or her own person, as evidenced by threats or attempts to
commit suicide or inflict physical harm on oneself;

(2) Physical harm will be inflicted by an individual upon
another, as evidenced by behavior that has caused such harm
or that places another person or persons in reasonable fear of
sustaining such harm; or

(3) Physical harm will be inflicted by an individual upon
the property of others, as evidenced by behavior that has
caused substantial loss or damage to the property of others.

"Long-term care worker" as defined in RCW 74.39A .-
009, has the same meaning as the term "caregiver."

"Management agreement' means a written, executed
agreement between the licensee and the manager regarding
the provision of certain services on behalf of the licensee.

"Mandated reporter'':

(1) Is an employee of the department, law enforcement
officer, social worker, professional school personnel, individ-
ual provider, an employee of a facility, an operator of a facil-
ity, an employee of a social service, welfare, mental health,
adult day health, adult day care, home health, home care, or
hospice agency, county coroner or medical examiner, Chris-
tian Science practitioner, or health care provider subject to
chapter 18.130 RCW; and

(2) For the purpose of the definition of mandated
reporter, "Facility" means a residence licensed or required to
be licensed under chapter 18.20 RCW, Assisted living facil-
ity; chapter 18.51 RCW, Nursing homes; chapter 70.128
RCW, Adult family homes; chapter 72.36 RCW, Soldiers'
homes; chapter 71A.20 RCW, Residential habilitation cen-
ters; chapter 70.97 RCW, Enhanced services facility or any
other facility licensed by the department.

"Medically fragile" means a chronic and complex
physical condition which results in prolonged dependency on
specialized medical care that requires frequent daily skilled
nursing interventions. If these medically-necessary interven-
tions are interrupted or denied, the resident may experience
irreversible damage or death. Examples of specialized medi-
cal care and treatment for medically fragile residents include
but are not limited to: IV therapies requiring monitoring of
vital signs and dose titration dependent on lab values; wound
care requiring external vacuum or other mechanical devices
for debridement; complicated wound care requiring other
specialized or extensive interventions and treatment; ventila-
tor or other respiratory device dependence and monitoring;
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dependence on licensed staff for complex respiratory sup-
port; and peritoneal or hemodialysis (on-site).

"Medication administration" means the direct applica-
tion of a prescribed medication whether by injection, inhala-
tion, ingestion, or other means, to the body of the resident by
an individual legally authorized to do so.

"Medication service" means any service provided either
directly or indirectly by an enhanced services facility related
to medication administration medication assistance, or resi-
dent self-administration of medication.

"Mental disorder' means any organic, mental, or emo-
tional impairment that has substantial adverse effects on an
individual's cognitive or volitional functions.

"Mental health professional" means a psychiatrist,
psychologist, psychiatric nurse, licensed mental health coun-
selor, licensed mental health counselor-associate, licensed
marriage and family therapist, licensed marriage and family
therapist-associate, licensed independent clinical social
worker, licensed independent clinical social worker-associ-
ate, licensed advanced social worker, or licensed advanced
social worker-associate and such other mental health profes-
sionals as may be defined by rules adopted by the secretary
under the authority of chapter 71.05 RCW.

"Misappropriation of resident property" means the
deliberate misplacement, exploitation, or wrongful, tempo-
rary or permanent use of a resident's belongings or money.

"Neglect" means:

(1) A pattern of conduct or inaction by a person or entity
with a duty of care that fails to provide the goods and services
that maintain physical or mental health of a resident, or that
fails to avoid or prevent physical or mental harm or pain to a
resident; or

(2) An act or omission by a person or entity with a duty
of care that demonstrates a serious disregard of consequences
of such a magnitude as to constitute a clear and present dan-
ger to the resident's health, welfare, or safety, including but
not limited to conduct prohibited under RCW 9A.42.100.

"Permanent Restraining Order" means a restraining
order or order of protection issued either following a hearing,
or by stipulation of the parties. A "permanent" order may be
in force for a specific time period (e.g. 5 years), after which it
expires.

"Prescriber' means a health care practitioner autho-
rized by Washington state law to prescribe medications.

"Professional person" means a mental health profes-
sional and also means a physician, registered nurse, and such
others as may be defined in rules adopted by the secretary
pursuant to the provisions of this chapter.

"Reasonable accommodation" and '"reasonably
accommodate" have the meaning given in federal and state
antidiscrimination laws and regulations which include, but
are not limited to, the following:

(1) Reasonable accommodation means that the enhanced
services facility must:

(a) Not impose an admission criterion that excludes indi-
viduals unless the criterion is necessary for the provision of
enhanced services facility services;

(b) Make reasonable modification to its policies, prac-
tices or procedures if the modifications are necessary to
accommodate the needs of the resident;
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(c) Provide additional aids and services to the resident.

(2) Reasonable accommodations are not required if:

(a) The resident or individual applying for admission
presents a significant risk to the health or safety of others that
cannot be eliminated by the reasonable accommodation;

(b) The reasonable accommodations would fundamen-
tally alter the nature of the services provided by the enhanced
services facility; or

(c) The reasonable accommodations would cause an
undue burden, meaning a significant financial or administra-
tive burden.

"RCW" means Revised Code of Washington.

""Records' means:

(1) "Active records' means the current, relevant docu-
mentation regarding residents necessary to provide care and
services to residents; or

(2) "Inactive records' means historical documentation
regarding the provision of care and services to residents that
is no longer relevant to the current delivery of services and
has been thinned from the active record.

"Registration records" include all the records of the
department, regional support networks, treatment facilities,
and other persons providing services to the department,
county departments, or facilities which identify individuals
who are receiving or who at any time have received services
for mental illness.

"Resident" means a person admitted to an enhanced
services facility.

"Resident's representative' means:

(1) The legal representative who is the person or persons
identified in RCW 7.70.065 and who may act on behalf of the
resident pursuant to the scope of their legal authority. The
legal representative shall not be affiliated with the licensee,
enhanced services facility, or management company, unless
the affiliated person is a family member of the resident; or

(2) If there is no legal representative, a person designated
voluntarily by a competent resident in writing, to act in the
resident's behalf concerning the care and services provided
by the enhanced services facility and to receive information
from the enhanced services facility if there is no legal repre-
sentative. The resident's representative may not be affiliated
with the licensee, enhanced services facility, or management
company, unless the affiliated person is a family member of
the resident. The resident's representative under this subsec-
tion shall not have authority to act on behalf of the resident
once the resident is no longer competent. The resident's com-
petence shall be determined using the criteria in RCW 11.88.-
010 (1)(e).

"Secretary" means the secretary of the department or
the secretary's designee.

"Significant change" means:

(1) A deterioration in a resident's physical, mental, or
psychosocial condition that has caused or is likely to cause
clinical complications or life-threatening conditions; or

(2) An improvement in the resident's physical, mental, or
psychosocial condition that may make the resident eligible
for discharge or for treatment in a less intensive or less secure
setting.

"Significant medication error" includes any failure to
administer or receive a medication according to an authorized
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health care provider's order, or according to the manufac-
turer's directions for nonprescription medications, that results
in an error involving the wrong medication, wrong dose,
wrong patient, wrong time, wrong rate, wrong preparation, or
wrong route of administration.

"Social worker' means a person with a master's or fur-
ther advanced degree from a social work educational pro-
gram accredited and approved as provided in RCW 18.320.-
010.

"Staff" or "Staff person" means any person who:

(1) Is employed or used by an enhanced services facility,
directly or by contract, to provide care and services to any
resident.

(2) Staff must meet all of the requirements of chapter
388-112 WAC.

"Stop placement" or "stop placement order" is an
action taken by the department prohibiting enhanced services
facility admissions, readmissions, and transfers of patients
into the enhanced services facility from the outside.

"Temporary Restraining Order" means restraining
order or order of protection that expired without a hearing,
was terminated following an initial hearing, or was termi-
nated by stipulation of the parties in lieu of an initial hearing.

"Treatment" means the broad range of emergency,
detoxification, residential, inpatient, and outpatient services
and care, including diagnostic evaluation, mental health or
chemical dependency education and counseling, medical,
physical therapy, restorative nursing, psychiatric, psycholog-
ical, and social service care, vocational rehabilitation, and
career counseling.

"Violation" is an enhanced services facility failed prac-
tice, action or inaction that violates any or all of the follow-
ing:

(1) Requirements of chapters 18.51 or 74.42 RCW, or
the requirements of this chapter; and

(2) In the case of a Medicare and Medicaid contractor,
participation requirements under Title XVIII and XIX of the
Social Security Act and federal Medicare and Medicaid reg-
ulations.

"Volunteer" means an individual who interacts with
residents without reimbursement.

"Vulnerable adult" includes a person:

(1) Sixty years of age or older who has the functional,
mental, or physical inability to care for himself or herself; or

(2) Found incapacitated under chapter 11.88 RCW; or

(3) Who has a developmental disability as defined under
RCW 71A.10.020; or

(4) Admitted to any facility, including any enhanced ser-
vices facility; or

(5) Receiving services from home health, hospice, or
home care agencies licensed or required to be licensed under
chapter 70.127 RCW; or

(6) Receiving services from an individual provider.

(7) Who self-directs his or her own care and receives ser-
vices from a personal aide under chapter 74.39 RCW.

(8) For the purposes of requesting and receiving back-
ground checks pursuant to RCW 43.43.832, it shall also
include adults of any age who lack the functional, mental, or
physical ability to care for themselves.

"WAC" means Washington Administrative Code.
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Reviser's note: The unnecessary underscoring and strikethrough in the
above section occurred in the copy filed by the agency and appears in the
Register pursuant to the requirements of RCW 34.08.040.

General

NEW SECTION

WAC 388-107-0010 Scope and purpose. This imple-
ments Chapter 70.97 RCW and sets the minimum health and
safety standards for licensure and operations of enhanced ser-
vices facilities. An enhanced services facility will provide
treatment and services to a maximum of sixteen residents for
whom acute inpatient treatment is not medically necessary
and who have been determined by the department to be inap-
propriate for placement in other licensed facilities due to the
complex needs that result in behavioral and security issues.

NEW SECTION

WAC 388-107-0020 Department authority. Chapter
70.97 RCW authorizes the department to develop rules to
implement the chapter, and to license enhanced services
facilities. At a minimum the rules are to be written to promote
safe treatment and necessary care of individuals residing in
each facility, to provide for safe and clean conditions and to
establish licensee qualifications, licensing and enforcement
standards, and license fees sufficient to cover the cost of
licensing and enforcement.

Admission and Assessment

NEW SECTION

WAC 388-107-0030 Admission criteria. The
enhanced services facility will only admit residents who:

(1) Are at least eighteen years old; and

(2) Require:

(a) Daily care by or under the supervision of a mental
health professional, chemical dependency professional, or
nurse; or

(b) Assistance with three or more activities of daily liv-
ing; and

(3) Have any of the following:

(a) A mental disorder, chemical dependency disorder, or
both;

(b) An organic or traumatic brain injury; or

(c) A cognitive impairment that results in symptoms or
behaviors requiring supervision and facility services.

(4) Will benefit from the staffing levels and professional
supports provided in this setting.

(5) If at a state hospital, has been deemed stable and
ready for discharge.

(6) Does not meet the requirement for active treatment at
a state hospital, but has not found appropriate placement in
other community settings due to a history of two or more of
the following:

(a) Self-endangering behaviors that are frequent or diffi-
cult to manage;

(b) Aggressive, threatening, or assaultive behaviors that
create a risk to the health or safety of other residents or staff,
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or a significant risk to property and these behaviors are fre-
quent or difficult to manage;

(¢) Intrusive behaviors that put residents or staff at risk;

(d) Complex medication needs which include psychotro-
pic medications;

(e) A history of or likelihood of unsuccessful placements
in either a licensed facility or other state facility or a history
of rejected applications for admission to other licensed facil-
ities based on the resident's behaviors, history, or security
needs;

(f) A history of frequent or protracted mental health hos-
pitalizations; and/or

(g) A history of offenses against a person or felony
offenses that created substantial damage to property.

NEW SECTION

WAC 388-107-0040 Preadmission assessment. (1)
The enhanced services facility must complete a face to face
preadmission assessment at the hospital with each potential
resident prior to admission which includes the following min-
imum information:

(a) Resident identification information such as but not
limited to the name, address and telephone number of the res-
ident's:

(1) Representative;

(i1) Health Care providers;

(iii) Significant family members identified by the resi-
dent;

(iv) Other individuals the resident wants involved or
notified; and

(b) Presenting issues;

(¢) Current medical and mental health history;

(d) Necessary and contraindicated medications, includ-
ing psychotropic;

(e) A licensed medical or health professional's physical
and mental health diagnoses;

(f) Significant known behaviors such as but not limited
to aggressive, threatening, intrusive, assaultive, self-endan-
gering including attempted suicide and/or homicide or other
symptoms that may cause concern or require special care and
staffing;

(g) Chemical dependency history, including tobacco;

(h) Level of personal care needs, assistance with activi-
ties of daily living;

(i) Activities and service preferences;

(j) Preferences regarding other issues important to the
prospective resident, such as food and daily routine;

(k) Information that a potential resident is or is not court-
ordered for treatment or under the supervision of the depart-
ment of corrections;

(1) Individual's anticipated level of need for supervision
in the community;

(m) Cognitive impairments that result in symptoms of
behaviors requiring supervision and facility services;

(n) History of unsuccessful placement in the community
settings; and

(o) Treatment recommendations or recommendations for
additional program-specific assessment.

(p) A transition plan that:
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(i) Allows the facility to work with the state hospital staff
to understand what the resident responds to in difficult situa-
tions; and

(ii) Allows the facility to request hospital staff to visit
resident in new environment and teach enhanced services
facility staff techniques that have been successful in the hos-
pital.

(2) The enhanced services facility will integrate informa-
tion from the state's last comprehensive assessment reporting
evaluation (CARE) into the facility's preadmission assess-
ment.

NEW SECTION

WAC 388-107-0050 Timing of preadmission assess-
ment. The assessor must complete the preadmission assess-
ment of the prospective resident before the resident moves
into the enhanced services facility.

NEW SECTION

WAC 388-107-0060 Comprehensive assessment
required. (1) The enhanced services facility must complete a
comprehensive assessment for each resident within fourteen
(14) days of admission.

(2) The assessment will be repeated when there is a sig-
nificant change in the resident's condition or, at a minimum,
every one hundred eighty days if there is no significant
change in condition.

NEW SECTION

WAC 388-107-0070 Comprehensive assessment. The
enhanced services facility must obtain sufficient information
to be able to assess the capabilities, needs, and preferences
for each resident, and must complete a comprehensive assess-
ment. The assessment addresses the following, within four-
teen days of the resident's move-in date:

(1) Individual's recent medical history, including, but not
limited to:

(a) Diagnoses from a licensed medical or health profes-
sional, unless the resident objects for religious reasons;

(b) Chronic, current, and potential skin conditions; or

(c) Known allergies to foods or medications; or

(d) Other considerations for providing care or services.

(2) Currently necessary and contraindicated medications
and treatments for the individual, including any prescribed
medications, over-the-counter medications, and antipsy-
chotic medications.

(3) The individual's nursing needs.

(4) Significant known challenging behaviors or symp-
toms of the individual causing concern or requiring special
care, including:

(a) History of substance abuse;

(b) History of harming self, others, or property;

(c) Other conditions that require behavioral intervention
strategies;

(d) Individual's ability to leave the enhanced services
facility unsupervised;

(e) Any court order or court stipulation regarding activi-
ties, surroundings, behaviors, and treatments; and
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(f) Other safety considerations that may pose a danger to
the individual or others, such as use of medical devices or the
individual's ability to smoke unsupervised, if smoking is per-
mitted outdoors in a specific location on the premises.

(5) Individual's special needs, by evaluating available
information, or if available information does not indicate the
presence of special needs, selecting and using an appropriate
tool to determine the presence of symptoms consistent with,
and implications for, care and services of:

(a) Mental illness, or needs for psychological or mental
health services;

(b) Developmental disability;

(c) Dementia. While screening a resident for dementia,
the enhanced services facility must:

(i) Base any determination that the resident has short-
term memory loss upon objective evidence; and

(i) Document the evidence in the resident's record.

(d) Other conditions affecting cognition, such as trau-
matic brain injury or other neurological conditions.

(6) Individual's activities, typical daily routines, habits
and service preferences.

(7) Individual's personal identity and lifestyle, to the
extent the individual is willing to share the information, and
the manner in which they are expressed, including prefer-
ences regarding food, community contacts, hobbies, spiritual
preferences, or other sources of pleasure and comfort.

(8) Who has decision-making authority for the individ-
ual, including:

(a) The presence of any advance directive or other legal
document that will establish a substitute decision maker in
the future;

(b) The presence of any legal document that establishes
a current substitute decision maker or court orders for treat-
ment, or documents indicating resident is under the supervi-
sion and care of the department of corrections; and

(c) The scope of decision-making authority of any sub-
stitute decision maker.

(9) A plan to use antipsychotic medications as prescribed
and documented in the clinical record in accordance with
chapters 71.05 and 70.97 RCW.

(10) If the resident is a medicaid client the assessment
must include elements of the CARE assessment.

NEW SECTION

WAC 388-107-0080 On-going comprehensive assess-
ments. The enhanced services facility must:

(1) Complete a comprehensive assessment, addressing
the elements set forth in WAC 388-107-0070, upon a signifi-
cant change in the resident's condition or at least every 180
days if there is no significant change in condition;

(2) Complete an assessment specifically focused on a
resident's identified strengths, preferences, limitations and
related issues:

(a) Consistent with the resident's change of condition as
specified in WAC 388-107-0060;

(b) When the resident's individual treatment plan no lon-
ger addresses the resident's current needs and preferences;

(c) When the resident has an injury requiring the inter-
vention of a practitioner.
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(3) Ensure the staff person performing the on-going
assessments is qualified to perform them.

NEW SECTION

WAC 388-107-0090 Qualified assessor. (1) The
enhanced services facility must ensure that an assessor per-
forming an assessment for any potential or admitted resident
has experience working with residents who have severe
behavioral issues due to but not limited to functional or cog-
nitive disabilities, mental health or chemical dependency dis-
order, or both, or an organic or traumatic brain injury and
meets the following qualifications:

(a) A master's degree in social services, human services,
behavioral sciences or an allied field and two years social ser-
vice experience working with adults who have severe behav-
ioral issues; or

(b) A bachelor's degree in social services, human ser-
vices, behavioral sciences or an allied field and five years
social service experience working with adults who have
severe behavioral issues; or

(c) Has a valid Washington state license to practice as a
nurse under chapter 18.79 RCW and three years of clinical
nursing experience working with adults who have severe
behavioral issues; or

(d) Is currently a licensed physician, including an osteo-
pathic physician, in Washington state with experience work-
ing with adults who have severe behavioral issues; or

(e) Is a licensed psychologist or psychiatrist; or

(f) Is a professional appropriately credentialed or quali-
fied to provide chemical dependency, mental health, organic
or traumatic brain injury and/or functional or cognitive ser-
vices and work experience with adults who have severe
behavioral issues.

(2) The facility must ensure that an assessor who meets
the requirements of subsections (1)(a), (b), (c), (d), (e), or (f)
of this section does not have unsupervised access to any resi-
dent unless the assessor has:

(a) A current criminal history background check; and

(b) Has no disqualifying criminal conviction or pending
charge for a disqualifying crime under chapter 388-113
WAC, or a negative action that is disqualifying under WAC
388-107-1290, unless the individual is eligible for an excep-
tion under chapter 388-113 WAC.

Individual Treatment Plan

NEW SECTION

WAC 388-107-0100 Enhanced services facility team.
The facility will identify a team for each resident. The team
will:

(1) Include the resident and any support persons identi-
fied by the resident, as well as a mental health professional,
nursing staff, and other persons identified by the facility;

(2) Ensure a coordinated approach to the development,
implementation and evaluation of the individual treatment
plan for the resident; and

(3) Meet at least monthly to review and modify the indi-
vidual treatment plan as needed.
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NEW SECTION

WAC 388-107-0110 Initial individual treatment
plan. The enhanced services facility team must develop the
initial individual treatment plan, using information from the
resident, the resident's representative if the resident has one,
the Comprehensive Assessment Reporting Evaluation
(CARE) assessment for medicaid clients, and the preadmis-
sion assessment, prior to admitting the resident to the facility.
The enhanced services facility team must ensure that each
resident has an initial individual treatment plan that includes:

(1) The resident's immediate specific problems and
needs (physical, mental and behavioral) identified in the pre-
assessment;

(2) Direction to staff and caregivers relating to the resi-
dent's immediate needs, capabilities, and preferences;

(3) The means for which the resident chooses not to
accept or refuses care or services;

(4) What the facility will do to ensure the resident's
health and safety related to the refusal of any care or service;

(5) Resident defined goals and preferences;

(6) How the facility will provide behavioral support to
prevent a crisis and maintain placement in the facility; and

(7) While in the community, what the facility will do to
ensure resident and community safety; and

(8) Identifying factors that will prevent the resident from
accessing less restrictive community based services and
developing a plan regarding when and how the resident may
be able to transfer or transition from the enhanced services
facility to a more independent living situation in the commu-
nity.

NEW SECTION

WAC 388-107-0120 Comprehensive individual treat-
ment plan. The enhanced services facility team must inte-
grate the information obtained in the resident's preadmission
assessment, medicaid client's CARE assessment information
from the department's case manager, comprehensive assess-
ment and initial individual treatment plan to develop a writ-
ten comprehensive individual treatment plan. The enhanced
services facility team must ensure each resident's comprehen-
sive individual treatment plan includes:

(1) A list of the care and services to be provided;

(2) Identification of who will provide the care and ser-
vices;

(3) When and how the care and services will be pro-
vided;

(4) How medications will be managed, including how
the resident will receive medications when the resident is not
in the facility;

(5) The resident's daily activities preferences, spiritual
and/or cultural preferences, interests, strengths and needs and
how the facility will meet those within the behavioral chal-
lenges of the resident;

(6) Other preferences and choices about issues important
to the resident, including, but not limited to:

(a) Food;

(b) Daily routine;

(c) Grooming; and
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(d) How the enhanced services facility will accommo-
date the preferences and choices.

(7) A behavioral support plan to prevent crisis and main-
tain placement in the facility by:

(a) A crisis prevention and response protocol that out-
lines specific indicators which may signal a potential crisis
for the resident;

(b) Specific interventions and pre-crisis prevention strat-
egies for each of the resident's indicators of a potential crisis;

(c) A crisis prevention and response protocol that out-
lines steps to be taken if the prevention or intervention strate-
gies are unsuccessful in diverting the crisis including the
community crisis responder's coordination plan; and

(d) A plan on how to respond to a resident's refusal of
care or treatment, including when the resident's physician or
practitioner should be notified of the refusal.

(8) Identification of any communication barriers the res-
ident may have and how the home will use behaviors and
nonverbal gestures to communicate with the resident;

(9) A hospice care plan if the resident is receiving ser-
vices for hospice care delivered by a licensed hospice agency.

(10) Advance directives, if the resident chooses, that are
validly executed pursuant to chapters 70.122 RCW and 71.32
RCW, as applicable;

(11) A plan regarding how the facility will work with the
Department of Corrections (DOC) if the resident is under the
supervision of DOC, collaborating to maximize treatment
outcomes and reduce the likelihood of re-offense.

(12) A plan which maximizes the opportunities for inde-
pendence, maintaining health and safety, recovery, employ-
ment, the resident's participation in treatment decisions, col-
laboration with peer-supported services and care and treat-
ment provided in the least restrictive manner appropriate to
the resident and to any relevant court orders with which the
resident must comply.

(13) A discharge plan that addresses factors and barriers
that prevent a resident from being placed in a less restrictive
community placement and assist the resident in the transition.
This plan will include an assessment of all current medica-
tions and the resident's ability to self-medicate in a more
independent living situation.

(14) The enhanced services facility must complete the
comprehensive individual treatment plan within fourteen
days of the resident's move-in date.

NEW SECTION

WAC 388-107-0130 On-going comprehensive indi-
vidual treatment plan. (1) The enhanced services facility
team will review and update each resident's comprehensive
individual treatment plan, as follows:

(a) Within a reasonable time consistent with the needs of
the resident following any change in the resident's physical,
mental, emotional or behavioral functioning; and

(b) Whenever the comprehensive individual treatment
plan no longer adequately addresses the resident's current
assessed needs and preferences; and

(c) Following every full comprehensive assessment.

(2) The process of developing and updating the compre-
hensive individual treatment plan will include the following:



Washington State Register, Issue 14-21

(a) The resident;

(b) The resident's representative to the extent he or she is
willing and capable, if the resident has one;

(c¢) Other individuals the resident wants included;

(d) The medicaid client's department case manager; and

(e) Staff designated by the enhanced services facility.

(3) The enhanced services facility team will ensure:

(a) Individuals participating in developing the resident's
comprehensive individual treatment plan:

(1) Discuss the resident's assessed needs, capabilities,
and preferences; and

(i1) Negotiate, if possible and feasible, an agreed upon
comprehensive individual treatment plan which would sup-
port the resident; and

(b) Staff persons document in the resident's record the
agreed upon plan for services.

NEW SECTION

WAC 388-107-0140 Implementation of the individ-
ual treatment plan. (1) The enhanced services facility must
provide the care and services as agreed upon or outlined in
the initial and comprehensive individualized treatment plan
to each resident unless a deviation from the plan is mutually
agreed upon between the enhanced services facility team, the
medicaid client's department case manager, and the resident
or the resident's representative at the time the care or services
are scheduled.

(2) The details of any deviation from the plan must be
clearly documented in the resident record.

NEW SECTION

WAC 388-107-0150 Comprehensive individual treat-
ment plan sent to the state. When a resident's services are
paid for by the department, the enhanced services facility
must give the department case manager a copy of the compre-
hensive individual treatment plan each time it is completed or
updated and after it has been signed and dated. The depart-
ment's case manager will:

(1) Review the individual treatment plan;

(2) Sign, date, and return the individual treatment plan to
the facility;

(3) Document the review in the resident record, indicat-
ing it was signed and approved; and

(4) Schedule a department reassessment.

NEW SECTION

WAC 388-107-0160 Behavioral support plan. The
enhanced services facility will ensure that each resident's
individual treatment plan has interventions for behavioral
support that are used first when a resident's behavior is esca-
lating at home or in the community, including but not limited
to the following:

(1) Strengths the individual holds that support strategies
for prevention and intervention.

(2) Specific indicators which may signal a potential cri-
sis for the individual or that left unaddressed in the past has
led to a behavioral crisis. Examples include but are not lim-
ited to typical challenging behaviors the individual displays
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when escalating, actions the resident may typically take
before a behavioral outburst, or words or phrases the individ-
ual has been known to express during a time of escalation.

(3) Specific interventions and pre-crisis prevention strat-
egies for each of the indicators identified above.

(4) Steps to be taken by each of the facility team mem-
bers if the prevention or intervention strategies are unsuc-
cessful in diverting the individual from a behavior or action
that leads to crisis.

(5) A plan to ensure coordination with community crisis
responders in regard to each resident's treatment plan as part
of a regular, routine protocol for crisis prevention and inter-
vention.

(6) A resident may not be secluded or isolated as part of
the behavior support plan.

Resident Rights

NEW SECTION

WAC 388-107-0170 Resident dignity and accommo-
dation of needs. (1) The enhanced services facility must
ensure that:

(a) Resident care is provided in a manner to enhance
each resident's dignity and quality of life including a safe,
clean, comfortable and homelike environment, and to respect
and recognize his or her individuality; and

(b) Each resident's personal care needs and behavioral
health treatment are provided in a manner that protects resi-
dent's dignity and privacy.

(2) Each resident has the right to reasonable accommo-
dation of personal needs and preferences, except when the
health or safety of the individual, other residents, or members
of the community would be endangered.

NEW SECTION

WAC 388-107-0180 Self-determination and partici-
pation. Except when the health or safety of the individual or
other residents or members of the community would be
endangered and consistent with the individual treatment plan,
each resident has the right to:

(1) Choose activities, schedules, and health care consis-
tent with his or her interests, assessments, and individual
treatment plan;

(2) Interact with members of the community both inside
and outside the enhanced services facility;

(3) Make choices about aspects of his or her life in the
facility that are significant to the resident; and

(4) Participate in social, religious, and community activ-
ities that do not interfere with the rights of other residents in
the enhanced services facility.

NEW SECTION

WAC 388-107-0190 Rights of residents. (1) Each res-
ident of an enhanced services facility is entitled to all the
rights set forth in this chapter, and chapters 71.05 and 70.96A
RCW, and must retain all rights not denied him or her under
these chapters.
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(2) The enhanced services facility will only consider a
resident's competence as determined or withdrawn under the
provisions of chapters 10.77 or 11.88 RCW.

(3) The facility must give each resident, at the time of his
or her treatment planning meeting, a written statement setting
forth the substance of this section.

(4) Every resident of an enhanced services facility has
the right to adequate care and individualized treatment.

(5) The provisions of this chapter must not be construed
to deny to any resident treatment by spiritual means through
prayer in accordance with the tenets and practices of a church
or religious denomination.

(6) Each resident of an enhanced services facility must
have, in addition to other rights not specifically withheld by
law, the rights enumerated in (a) through (m) below, unless
exercise of these rights creates a danger to the resident or to
others. The facility must prominently post a list of these
rights in a place accessible to residents and must make this
list available to residents without need of request. The resi-
dent has the right:

(a) To wear his or her own clothes and to keep and use
his or her own personal possessions, except when deprivation
of same is essential to protect the safety of the resident or
other persons;

(b) To have access to fluids and snacks of choice;

(¢) To keep and be allowed to spend a reasonable sum of
his or her own money for canteen expenses and small pur-
chases;

(d) To have access to individual locked storage space for
his or her private use;

(e) To have visitors at reasonable times;

(f) To have reasonable access to a telephone, both to
make and receive confidential calls, consistent with an effec-
tive treatment program;

(g) To have ready access to letter writing materials,
including stamps, and to send and receive uncensored corre-
spondence through the mails;

(h) To discuss and actively participate in treatment plans
and decisions with professional persons;

(i) To a clean, comfortable and home-like environment;

(j) Not to have psychosurgery performed on him or her
under any circumstances;

(k) To dispose of property and sign contracts unless the
resident has been adjudicated an incompetent in a court pro-
ceeding directed to that particular issue; and

(1) To complain about rights violations or conditions and
request the assistance of a mental health ombuds or represen-
tative of Washington protection and advocacy. The facility
may not prohibit or interfere with a resident's decision to con-
sult with an advocate of his or her choice.

(m) To receive a minimum of thirty days written notice
if there are any changes to the scope of services identified in
the individual treatment plan.

(7) Nothing contained in this chapter must prohibit a res-
ident from petitioning by writ of habeas corpus for release.

(8) Nothing in this section permits any person to know-
ingly violate a no-contact order or a condition of an active
judgment and sentence or active supervision by the depart-
ment of corrections.
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(9) A resident has a right to refuse placement in an
enhanced services facility. No person must be denied other
department services solely on the grounds that he or she has
made such a refusal.

(10) A resident has a right to appeal the decision of the
department that he or she is eligible for placement at an
enhanced services facility, and must be given notice of the
right to appeal in a format that is accessible to the resident
with instructions regarding what to do if the resident wants to
appeal.

Quality of Care

NEW SECTION

WAC 388-107-0200 Quality of care. (1) Consistent
with resident rights, the enhanced services facility must pro-
vide each resident with the necessary care and services to
attain or maintain the highest practicable physical, mental
and psychosocial well-being, self-care and independence in
accordance with his or her comprehensive assessment and
individual treatment plan.

(2) Based on the comprehensive assessment of a resi-
dent, the enhanced services facility must ensure that:

(a) A resident's abilities in activities of daily living do
not decline unless circumstances of the resident's clinical
condition demonstrate that the decline was unavoidable. This
includes the resident's ability to:

(i) Bathe, dress, and groom;

(i1) Transfer and ambulate;

(iii) Toilet;

(iv) Eat; and

(v) Use speech, language, or other functional communi-
cation systems.

(b) A resident is given the appropriate treatment and ser-
vices to maintain or improve the resident's abilities in activi-
ties of daily living specified in subsection (2)(a) of this sec-
tion; and

(c) A resident who is unable to carry out activities of
daily living receives the necessary services to maintain good
nutrition, grooming, and personal and oral hygiene.

(3) The enhanced services facility must ensure that the
appropriate care and services are provided to the resident in a
minimum of the following areas, as applicable in accordance
with the resident's individualized assessments and individual
treatment plan:

(a) Mental health treatment;

(b) Chemical dependency treatment;

(c) Vision and hearing;

(d) Skin;

(e) Continence;

(f) Range of motion;

(g) Mental and psychosocial functioning and adjustment;

(h) Nutrition;

(1) Hydration;

(j) Special needs, including but not limited to:

(1) Injections;

(ii) Parenteral and enteral fluids;

(iii) Colostomy, urostomy, or ileostomy care;

(iv) Tracheostomy care and/or tracheal suctioning;
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(v) Respiratory care;

(vi) Dental care;

(vii) Foot care; and

(viii) Prostheses.

(k) Medications, including freedom from:
(i) Unnecessary medications; and

(i1) Significant medication errors; and

(1) Independent living skills.

NEW SECTION

WAC 388-107-0210 Care and services. The enhanced
services facility must develop and implement a program to
meet the needs of each resident and to ensure each resident
receives:

(1) The care and services identified in the individualized
treatment plan.

(2) The necessary care and services to help the resident
reach the highest level of physical, mental, and psychosocial
well-being consistent with resident choice, current functional
status and potential for improvement or decline.

(3) The care and services in a manner and in an environ-
ment that:

(a) Actively supports, maintains or improves each resi-
dent's quality of life;

(b) Actively supports the safety of each resident; and

(c) Reasonably accommodates each resident's individual
needs and preferences except when the accommodation
endangers the health or safety of the individual, another resi-
dent, or a member of the community.

(4) Services by the appropriate professionals based upon
the resident's assessment and individualized treatment plan.

Quality Improvement

NEW SECTION

WAC 388-107-0220 Quality improvement. (1) To
ensure the proper delivery of services and the maintenance
and improvement in quality of care through self-review, any
enhanced services facility licensed under this chapter must
maintain an active quality improvement committee.

(2) The quality improvement committee will include a
multi-disciplinary team.

(3) The quality improvement committee will maintain an
ongoing plan that includes areas the facility is working on
improving and one continuous quality improvement project
annually, beginning in the second contract year for comple-
tion by the end of the second calendar year.

(4) To promote quality of care through self-review with-
out the fear of reprisal, and to enhance the objectivity of the
review process, the department shall not require disclosure of
any quality assurance committee records or reports, unless
the disclosure is related to the committee's compliance with
this section, if:

(a) The records or reports are not maintained pursuant to
statutory or regulatory mandate; and

(b) The records or reports are created for and collected
and maintained by the committee.

(5) If the enhanced services facility refuses to release
records or reports that would otherwise be protected under
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this section, the department may then request only that infor-
mation that is necessary to determine whether the enhanced
services facility has a quality assurance committee and to
determine that it is operating in compliance with this section.
However, if the enhanced services facility offers the depart-
ment documents generated by, or for, the quality assurance
committee as evidence of compliance with enhanced services
facility requirements, the documents are not protected as
quality assurance committee documents when in the posses-
sion of the department.

(6) Good faith attempts by the committee to identify and
correct quality deficiencies shall not be used as a basis for
sanctions.

(7) Any records that are created for and collected and
maintained by the quality assurance committee shall not be
discoverable or admitted into evidence in a civil action
brought against an enhanced services facility.

(8) Notwithstanding any records created for the quality
assurance committee, the facility shall fully set forth in the
resident's records, available to the resident, the department,
and others as permitted by law, the facts concerning any inci-
dent of injury or loss to the resident, the steps taken by the
facility to address the resident's needs, and the resident out-
come.

Nursing Services and Staffing

NEW SECTION

WAC 388-107-0230 Sufficient staffing. An enhanced
services facility must have sufficient numbers of staff with
the appropriate credentials and training to provide residents
with the identified care and treatment needs. At a minimum
the facility must have staff to provide:

(1) Mental health and/or chemical dependency treat-
ment;

(2) Medication management services;

(3) Personal care, assistance with the activities of daily
living;

(4) Medical treatment, including psychiatric;

(5) Activities;

(6) Social service support;

(7) Negotiated services;

(8) Dietary services; and

(9) Security.

NEW SECTION

WAC 388-107-0240 Staffing ratios. (1) The enhanced
services facility must ensure that:

(a) Sufficient numbers of appropriately qualified and
trained staff are available to provide necessary care and ser-
vices consistent with residents' negotiated service agreements
safely under routine conditions, as well as during fire, emer-
gency, and disaster situations; and

(b) At least two staff are on duty in the facility at all
times if there are any residents in the facility.

(2) A licensed nurse must be on duty in the facility at all
times.

(a) A registered nurse must be on duty in the facility at
least eight hours per day; and
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(b) A registered nurse must be on call during any shift
that a licensed practical nurse is on duty in the facility.

(3) A mental health professional must be on-site at least
six-teen hours per day.

NEW SECTION

WAC 388-107-0250 Staffing credentials and qualifi-
cations. (1) The enhanced services facility must ensure the
staffing ratios are met with the following credentialed staff,
who are in good professional standing:

(a) Registered nurse;

(b) Licensed practical nurse;

(c) Nursing Assistant Certified or Certified Home Care
Aide; and

(d) Mental health professional.

(2) The enhanced services facility must ensure that any
caregiver, excluding professional licensed nursing staff:

(a) Must be at least 18 years of age;

(b) Has successfully completed a department-approved
certified nursing assistant training program; or

(c) Meets the long-term worker training and certification
requirements as described in Chapter 388-112 WAC.

NEW SECTION

WAC 388-107-0260 Staffing for medically fragile
residents. If an enhanced services facility serves one or more
medically fragile residents, the facility must ensure that a reg-
istered nurse is on site for at least sixteen hours per day. A
registered nurse or a doctor must be on-call during the
remaining eight hours.

NEW SECTION

WAC 388-107-0270 Providing care and services. The
enhanced services facility must ensure that all staff, including
management, provides care and services consistent with:

(1) Empowering each resident to attain or maintain the
highest practicable physical, mental, and psychosocial well-
being, self-care and independence;

(2) Respecting resident rights; and

(3) Enhancing each resident's quality of life.

Operations

NEW SECTION

WAC 388-107-0280 Transfer and discharge. (1)
Upon completion of the annual reassessment and/or signifi-
cant change assessment by both case management and
enhanced services facility staff, the enhanced services team
will review each resident for possible discharge. The team
will determine if the resident:

(a) No longer needs the level of behavioral support pro-
vided by the enhanced services facility;

(b) Behaviors are now mitigated by changed medical or
personal care needs;

(c) Expresses the desire to move to a different type of
community based setting and has demonstrated the ability or
capacity to be successful; or

Permanent

Washington State Register, Issue 14-21

(d) Is a good candidate for relocation and recommends
other community based programs to the resident.

(2) The enhanced services facility, with input from the
team, will meet with case management staff to identify resi-
dents with potential for discharge or transfer to a less restric-
tive program, and will participate in discharge planning for
each resident who meets the above criteria for potential dis-
charge from the facility.

(3) The enhanced services facility must provide a thirty
(30) day notice before discharging a resident unless the situ-
ation is emergent and the case manager is involved in the
decision.

Service Provided

NEW SECTION

WAC 388-107-0290 Activities. The enhanced services
facility must:

(1) Provide space and staff support necessary for:

(a) Each resident, at any time, to engage in independent
or self-directed activities that are appropriate to the setting,
consistent with the resident's assessed interests, choices,
functional abilities, preferences, and individualized treatment
plan; and

(b) Group activities at least five times per week that may
be planned and facilitated by caregivers consistent with the
collective interests of a group of residents.

(2) Make available routine supplies and equipment nec-
essary for activities described in subsection (1) of this sec-
tion.

NEW SECTION

WAC 388-107-0300 Admission and continuation of
services. The enhanced services facility must only admit or
continue to provide services to a resident when:

(1) The department has determined that the individual is
eligible for placement in an enhanced services facility.

(2) The facility can safely and appropriately meet the
assessed needs and preferences of the resident:

(a) With available staff; and

(b) Through reasonable accommodation.

(3) Admitting the resident does not negatively affect the
ability of the facility to:

(a) Meet the needs, and does not endanger the safety, of
other residents and members of the community; or

(b) Safely evacuate all people in the facility during an
emergency according to the approved fire safety and evacua-
tion plans appropriate to the occupancy type of the building.

NEW SECTION

WAC 388-107-0310 Medical and/or adaptive equip-
ment. The enhanced services facility is responsible to meet
the needs of residents through qualified and trained staff, ser-
vices, medical and/or adaptive equipment, security and build-
ing design.
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NEW SECTION

WAC 388-107-0320 Medication services. (1) An
enhanced services facility providing medication service,
either directly or indirectly, must:

(a) Meet the requirements of chapter 69.41 RCW regard-
ing legend and prescription medications, and other applicable
statutes and administrative rules;

(b) Develop and implement systems that support and
promote safe medication service for each resident; and

(c) Ensure that each resident is monitored for desired
responses and undesirable side effects of prescribed medica-
tions.

(2) The enhanced services facility must ensure residents
receive their medications as prescribed, subject to the resi-
dent's right to refuse as described in this chapter.

(3) If resident requests assistance, the enhanced services
facility assumes responsibility for obtaining a resident's pre-
scribed medications and must obtain them in a correct and
timely manner.

(4) The enhanced services facility must generally pro-
vide medications in the form they are prescribed when
administering medications or providing medication assis-
tance to a resident. The enhanced services facility may pro-
vide medications in an altered form consistent with the fol-
lowing:

(a) Alteration includes, but is not limited to, crushing
tablets, cutting tablets in half, opening capsules, mixing pow-
dered medications with foods or liquids, or mixing tablets or
capsules with foods or liquids;

(b) Residents must be aware that the medication is being
altered or added to their food;

(c) A pharmacist or other practitioner practicing within
their scope of practice must determine that it is safe to alter a
medication; and

(d) If the medication is altered, documentation of the
appropriateness of the alteration must be on the prescription
container, and in the resident's record.

(5) Alteration of medications for self-administration
with assistance is provided in accordance with chapter 246-
888 WAC.

NEW SECTION

WAC 388-107-0330 Pharmacy services. (1) The
enhanced services facility must:

(a) Obtain routine and emergency medications for its res-
idents under an agreement with a licensed pharmacy;

(b) Ensure that pharmaceutical services:

(1) Meet the needs of each resident; and

(i1) Establish and monitor systems for the accurate
acquiring, receiving, dispensing, control and administering of
all medications; and

(c) Employ or obtain the services of a license pharmacist
who must:

(i) Provide consultation on all aspects of the provision of
pharmacy services in the enhanced services facility;

(i1) Determine that enhanced services facility medication
records are in order;

(iii) Perform regular reviews at least once each month of
each resident's medication therapy; and
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(iv) Document and report medication irregularities to the
attending physician.

(2) Medications used in the enhanced services facility
must be labeled and stored in accordance with applicable
state and federal laws.

(3) The enhanced services facility must provide pharma-
ceutical services that meet recognized and accepted standards
of pharmacy practice.

(4) The enhanced services facility must ensure:

(a) Education and training for enhanced services facility
staff by the licensed pharmacist on medication-related sub-
jects including, but not limited to:

(1) Recognized and accepted standards of pharmacy
practice and applicable pharmacy laws and rules;

(i1) Appropriate monitoring of residents to determine
desired effect and undesirable side effects of medication reg-
imens; and

(iii) Use of psychotropic medications.

(b) Reference materials regarding medication adminis-
tration, adverse reactions, toxicology, and poison center
information are readily available;

(c) Pharmacist monthly medication review reports are
acted on in a timely and effective manner;

(d) Accurate detection, documentation, reporting and
resolution of medication errors and adverse medication reac-
tions; and

(e) Only individuals authorized by state law to do so will
receive medication orders, administer medications, and
destroying expired medications.

(5) The resident has the right to a choice of pharmacies
when purchasing prescription and nonprescription medica-
tions as long as the following conditions are met to ensure the
resident is protected from medication errors:

(a) The medications are delivered in a unit of use com-
patible with the established system of the facility for dispens-
ing medications; and

(b) The medications are delivered in a timely manner to
prevent interruption of dose schedule.

NEW SECTION

WAC 388-107-0332 Storing, securing, and account-
ing for medications. (1) The enhanced services facility must
secure medications for residents who are not capable of
safely storing their own medications.

(2) The enhanced services facility must ensure all medi-
cations under the enhanced services facility's control are
properly stored and accounted for:

(a) In containers with pharmacist-prepared label or orig-
inal manufacturer's label,

(b) Together for each resident and physically separated
from other residents' medications;

(c) Separate from food or toxic chemicals;

(d) In a locked compartment that is accessible only to
designated responsible staff persons; or as otherwise directed
by a physician; and

(e) In environments recommended on the medication
label.

(3) The enhanced service facility must develop and
implement a system for:
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(a) Safe and secure medication disposal; and
(b) Documentation of the medication disposal.

NEW SECTION

WAC 388-107-0334 Resident controlled medications.
(1) The enhanced services facility must ensure all medica-
tions are stored in a manner that prevents each resident from
gaining access to another resident's medications.

(2) The enhanced services facility must allow a resident
to control and secure the medications that he or she self-
administers or self-administers with assistance if the
enhanced services facility assesses the resident to be capable
of safely and appropriately storing his or her own medica-
tions and the resident desires to do so.

(3) The enhanced services facility must ensure no staff
person other than a nurse or licensed pharmacist fills medica-
tion organizers for residents.

(4) The enhanced services facility must ensure that any
nurse who fills a medication organizer for a resident labels
the medication organizer with:

(a) The name of the resident;

(b) The name of the medications in the organizer; and

(c) The frequency of the dosage.

(3) The enhanced services facility must ensure documen-
tation that accounts for medications that has been properly
destroyed, when:

(a) A medication expires; or

(b) A resident moves to another location; or

(c) Upon a residents death.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-107-0340 Prescribed medication authori-
zations. (1) Before the enhanced services facility may pro-
vide medication administration to a resident for prescribed
medications, the enhanced services facility must have one of
the following:

(a) A prescription label completed by a licensed phar-
macy;

(b) A written order from the prescriber;

(c) A facsimile or other electronic transmission of the
order from the prescriber; or

(d) Written documentation by a nurse of a telephone
order from the prescriber.

(2) The documentation required above in subsection (1)
of this section must include the following information:

(a) The name of the resident;

(b) The name of the medication;

(c) The dosage and dosage frequency of the medication;
and

(d) The name of the prescriber.

NEW SECTION

WAC 388-107-0350 Medication refusal. (1) When a
resident who is receiving medication administration services
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from the enhanced services facility chooses to not take his or
her medications, the enhanced services facility must:

(a) Respect the resident's right to choose not to take med-
ication;

(b) Document the time, date and medication the resident
did not take in the resident's medical record;

(c) Notify the physician of the refusal and follow any
instructions provided, unless there is a staff person available
who, acting within his or her scope of practice, is able to eval-
uate the significance of the resident not getting his or her
medication, and such staff person;

(i) Conducts an evaluation; and

(i1) Takes the appropriate action, including notifying the
prescriber or primary care practitioner when there is a consis-
tent pattern of the resident choosing to not take his or her
medications.

(2) The enhanced services facility must comply with
subsection (1) of this section, unless the prescriber or primary
care practitioner has provided the enhanced services facility
with:

(a) Specific directions for addressing the refusal of the
identified medication;

(b) The enhanced services facility documents such direc-
tions; and

(c) The enhanced facility is able to fully comply with
such directions.

NEW SECTION

WAC 388-107-0360 Medication refusal—Antipsy-
chotics. (1) When a resident who is being administered anti-
psychotic medication, chooses to not take his or her medica-
tions after two or three attempts, the enhanced services facil-
ity must:

(a) Respect the resident's right to choose not to take med-
ication;

(b) Document the time, date and medication the resident
did not take in the medical record; and

(¢) Notify the physician within eight hours of the refusal.

(d) Notify the DSHS case manager within twenty four
hours of the refusal.

NEW SECTION

WAC 388-107-0370 Treatment services. The
enhanced services facility must:

(1) Provide for diagnostic and therapeutic services pre-
scribed by the attending clinical staff that meet all of the res-
ident needs identified in the individual treatment plan, to
include mental health and chemical dependency treatment;

(2) Ensure that each resident's individual treatment plan
has interventions for behavioral support in accordance with
WAC 388-107-0160;

(3) Ensure that all services are provided by specific pro-
gram professionals, such as mental health professionals and
chemical dependency professionals.

NEW SECTION

WAC 388-107-0380 Use of psychopharmacologic
medications. (1) The enhanced services facility must ensure
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that each resident is free from psychopharmacologic medica-
tions used for discipline, to restrain, or for convenience of the
staff.

(2) The facility must ensure that when a psychopharma-
cologic medication is used the resident assessment indicates
that the use is necessary to treat the resident's medical symp-
toms and documented in the medical record.

NEW SECTION

WAC 388-107-0390 Use of routine psychopharmaco-
logic medications. When the resident is using a psychophar-
macological medication on a routine basis, the facility must
ensure that the:

(1) Medication is prescribed by a physician or health
care professional with prescriptive authority;

(2) Resident's individual treatment plan includes strate-
gies and modifications of the environment and staff behavior
to address the symptoms for which the medication is pre-
scribed;

(3) Changes in medication only occur when the pre-
scriber decides it is medically necessary;

(4) The resident's record includes documentation about
the specific symptom or behavior that caused the physician to
order the medication and what the resident needs to be able to
do or stop doing in order to discontinue the medication.

(5) Documentation includes that the resident, guardian or
legal representative, if any, was informed of the need for the
psychopharmacologic medication.

NEW SECTION

WAC 388-107-0400 Use of as needed psychopharma-
cologic medications. If the physician has ordered an as-
needed psychopharmacologic medication for a resident, the
facility must ensure that the:

(1) Order details the circumstances under which the
medication may be used and the medication is given only as
specifically ordered,;

(2) Resident's individual treatment plan includes behav-
ioral intervention strategies and modifications of the environ-
ment and staff behavior to address the symptoms for which
the medication is prescribed;

(3) Documentation in the resident record is done on the
specific symptom or behavior that caused the need for the
medication and what the results of the use is; and

(4) Documentation includes that the resident, guardian or
legal representative, if any, was informed of the need for the
medication.

NEW SECTION

WAC 388-107-0410 Management of escalating
behaviors. (1) An enhanced services facility must have a
specific procedure for de-escalating, preventing and redirect-
ing aggressive and challenging behavior. This protocol must
always be the first approach and strategy in resolving behav-
ioral issues. The protocol must include:

(a) Training on prevention of escalation of behavior
before it reaches the stage of physical assault;
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(b) Techniques for staff to use in response to challenging
client behaviors;

(¢) Evaluation of the safety of the physical environment;

(d) Issues of respect and dignity of the resident; and

(e) Use of the least restrictive physical and behavioral
interventions depending upon the situation;

(2) If the facility uses holding techniques as a last resort
to physically restrain residents in emergency situations and as
part of behavioral intervention protocols, the facility must:

(a) Use other established resident-specific behavioral
interventions first to attempt to de-escalate the situation;

(b) Limit the holding technique to specific emergent sit-
uations where behavioral interventions have not been suc-
cessful in de-escalating a situation and the resident is at
imminent risk of harm to self or others due to aggressive
behavior;

(c) Limit the time used to only until the arrival of emer-
gency personnel and/or the emergency ceases;

(d) Release residents from the holding technique as soon
as possible;

(e) Instruct observers on how to support signs of:

(1) Distress by the client; and

(i1) Fatigue by the staff.

(f) Document:

(1) The reason for use of the holding technique;

(i1) Other behavioral interventions attempted prior to the
use of the holding technique;

(iii) The duration of the use of the holding technique; and

(iv) The condition of the resident at the time of release
from the holding technique.

Restraints

NEW SECTION

WAC 388-107-0420 Physical restraints for medical
purposes only. (1) For the purposes of this section, "physical
restraint” means a manual method, obstacle, or physical or
mechanical device, material, or equipment attached or adja-
cent to the resident's body that restricts freedom of movement
or access to his or her body, required to treat the resident's
medical symptoms. The enhanced services facility must
ensure:

(2) Each resident has the right to be free from physical
and chemical restraints used for discipline, behavioral inter-
vention, or staff convenience;

(3) That physical restraints are used only during infre-
quent and episodic occurrences for the protection of the indi-
vidual during delivery of medical care or treatment.

(4) That before using the physical restraint, the least
restrictive alternatives have been tried and documented, and
such restraint is deemed required to temporarily protect the
resident from harming themselves during the medical care or
treatment;

(5) That before physical restraints are used, the resident
has been assessed as needing the restraint to treat the emer-
gent medical symptoms or provide the medical care, and to
prevent the resident from self-harm; and

(a) The treatment team has been consulted and evaluated
the resistance to medical care; and
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(b) The documentation has been updated to include pos-
itive interventions and supports used.

(6) That if physical restraints are used, the restraints are
episodic and infrequently applied and immediately super-
vised on-site by a:

(a) Licensed registered nurse;

(b) Licensed practical nurse; or

(c) Licensed physician; and

(d) For the purposes of this subsection, immediately
supervised means that the licensed person is in the facility,
quickly and easily available;

(7) When any physical restraint is used per (3) above:

(a) A staff person is in the presence of the resident at all
times when the restraint is in use;

(b) A physician's order is obtained within one hour;

(¢) The order includes treatments to assist in resolving
the emergency situation and eliminating the need for the
restraint;

(d) Behavioral consultation is obtained within two hours;

(e) Resident is released immediately upon the cessation
of the behavior that preceded the need for restraint.

(f) The restraint is removed immediately at the conclu-
sion of the medical emergency, treatment or procedure;

(g) The enhanced services facility self-reports within 24
hours the use of the physical restraint for medical purposes to
the complaint resolution unit; and

(h) The use of the physical restraint is documented:

(1) On the specific medical issue that caused the need for
restraint and what the resident needs to do or stop doing in
order to discontinue the restraint; and

(i1) That the resident, guardian or legal representative, if
any, was informed of the need for restraint;

(i) The treatment team will consult within twenty four
hours to determine less intrusive methods to meet the resi-
dent's needs for future care.

Food Services

NEW SECTION

WAC 388-107-0430 Food services. The enhanced ser-
vices facility must provide or contract out food services for
residents. If the facility chooses to contract out the food ser-
vice, the contracted services must meet all of the applicable
food codes and requirements.

1) The enhanced services facility must:

(a) Provide a minimum of three meals a day;

(b) Provide snacks;

(i) Between meals and in the evening at regular intervals;
and

(i) With no more than fourteen hours between the eve-
ning meal and breakfast, unless the enhanced services facility
provides a nutritious snack after the evening meal and before
breakfast.

(c) Provide access to fluids and snacks at all times;

(d) Provide sufficient time and staff support for residents
to consume meals;

(e) Ensure all menus:
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(i) Are written at least one week in advance and deliv-
ered to residents' rooms or posted where residents can see
them, except as specified in (h) of this subsection;

(i1) Indicate the date, day of week, month and year;

(iii) Include all food and snacks served that contribute to
nutritional requirements;

(iv) Are kept at least six months;

(v) Provide a variety of foods;

(vi) Provide foods at safe and appropriate temperatures;
and

(vii) Are not repeated for at least three weeks, except that
breakfast menus in enhanced services facilities that provide a
variety of daily choices of hot and cold foods are not required
to have a minimum three-week cycle.

(f) Prepare food on-site, or provide food through a con-
tract with a food service establishment located in the vicinity
that meets the requirements of chapter 246-215 WAC regard-
ing food service;

(g) Serve nourishing, palatable and attractively pre-
sented meals adjusted for:

(i) Age, gender and activities, unless medically contrain-
dicated; and

(i1) Individual preferences to the extent reasonably possi-
ble.

(h) Substitute foods of equal nutrient value, when
changes in the current day's menu are necessary, and record
changes on the original menu;

(1) Make available and give residents alternate choices in
entrees for midday and evening meals that are of comparable
quality and nutritional value. The enhanced services facility
is not required to post alternate choices in entrees on the
menu one week in advance, but must record on the menus the
alternate choices in entrees that are served;

(j) Develop, make known to residents, and implement a
process for residents to express their views and comment on
the food services; and

(k) Maintain a dining area or areas approved by the
department with a seating capacity for seventy-five percent
or more of the residents per meal setting, or ten square feet
times the licensed resident bed capacity, whichever is greater.

(2) The enhanced services facility must plan in writing,
prepare on-site or provide through a contract with a food ser-
vice establishment located in the vicinity that meets the
requirements of chapter 246-215 WAC, and serve to each
resident as ordered:

(a) Prescribed general low sodium, general diabetic, and
mechanical soft food diets according to a diet manual. The
enhanced services facility must ensure the diet manual is:

(i) Available to and used by staff persons responsible for
food preparation;

(i1) Approved by a dietitian; and

(iii) Reviewed and updated as necessary or at least every
five years.

(b) Prescribed nutrient concentrates and supplements
when prescribed in writing by a health care practitioner.

(3) The enhanced services facility may provide to a resi-
dent at his or her request and as agreed upon in the resident's
comprehensive individual treatment plan, non-prescribed:

(a) Modified or therapeutic diets; and

(b) Nutritional concentrates or supplements.
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(4) The enhanced services facility must have a means for
those residents whose individual treatment plan indicates
they have the ability to make or select their own snacks and
beverages an opportunity to do so without having to ask a
staff member for assistance.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Infection Control

NEW SECTION

WAC 388-107-0440 Infection control system. (1) The
enhanced services facility must:

(a) Establish and maintain an effective infection control
program designed to provide a safe, sanitary, and comfort-
able environment and to help prevent the development and
transmission of disease and infection;

(b) Prohibit any employee with a communicable disease
or infected skin lesion from direct contact with residents or
their food, if direct contact could transmit the disease; and

(¢) Require staff to wash their hands after each direct res-
ident contact for which hand-washing is indicated by
accepted professional practice.

(2) Under the infection control system, the enhanced ser-
vices facility must:

(a) Investigate, control and prevent infections in the
facility;

(b) Decide what procedures should be applied in individ-
ual circumstances; and

(c) Maintain a record of incidence of infection and cor-
rective action taken.

(3) Enhanced services facility personnel must handle,
store, process, and transport linens so as to prevent the spread
of infection.

(4) The enhanced services facility must develop and
implement effective methods for the safe storage, transport
and disposal of garbage, refuse and infectious waste, consis-
tent with all applicable local, state, and federal requirements
for such disposal.

(5) The enhanced services facility must provide areas,
equipment, and supplies to implement an effective infection
control program and ensure:

(a) Ready availability of hand cleaning supplies and
appropriate drying equipment or material at each sink;

(b) Safe use of disposable and single service supplies and
equipment;

(c) Effective procedures for cleaning, disinfecting or
sterilizing according to equipment use;

(d) Chemicals and equipment used for cleaning, disin-
fecting, and sterilizing, including chemicals used to launder
personal clothing, are used in accordance with manufacturer's
directions and recommendations; and

(e) Safe and effective procedures for disinfecting all
therapy tubs and bathing and shower facilities between each
resident use.
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NEW SECTION

WAC 388-107-0450 Early identification and man-
agement of individuals with active tuberculosis (TB). (1)
The enhanced services facility must develop and implement
policies and procedures that comply with nationally recog-
nized TB standards set by the Centers for Disease Control
and Prevention, and applicable state law. Such policies and
procedures include, but are not limited to, the following:

(a) Identifying and following up on, staff and residents
with symptoms suggestive of TB whether TB test results
were positive or negative;

(b) Identifying, and following up on, staff or residents
with suspected or confirmed TB, in a timely manner.

(2) The enhanced services facility must comply with
chapter 49.17 RCW, Washington Industrial Safety and
Health Act requirements to protect the health and safety of
staff that may come in contact with persons having infectious
TB.

NEW SECTION

WAC 388-107-0460 Tuberculosis (TB)—Testing—
Required. The enhanced services facility must:

(1) Develop and implement a system to ensure staff have
TB testing upon employment or starting service; and

(2) Ensure that staff have an annual risk assessment com-
pleted using the Washington state department of health
approved criteria.

NEW SECTION

WAC 388-107-0465 Tuberculosis (TB) testing
method—Required. The enhanced services facility must
ensure that all TB testing is done through either:

(1) Tuberculin skin test with results read within forty-
eight to seventy-two hours of placing the test by a qualified
medical professional; or

(2) Other FDA approved TB test.

NEW SECTION

WAC 388-107-0470 Tuberculosis—No testing. The
enhanced services facility is not required to have staff tested
for TB if they have documentation of the following:

(1) A positive FDA approved TB test; or

(2) That the individual is receiving or has received
appropriate therapy for active TB disease or latent TB infec-
tion and is cleared to safely work in an enhanced services
facility.

NEW SECTION

WAC 388-107-0480 Tuberculosis (TB)—One test.
The enhanced services facility is only required to have staff
have one TB test if the staff person has any of the following:

(1) A documented history of a negative result from a pre-
vious two-step tuberculin skin test; or

(2) A documented negative result from one tuberculin
skin test in the previous twelve months; or
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(3) The person is tested using a FDA approved TB test
that does not require a two-step testing process.

NEW SECTION

WAC 388-107-0490 Tuberculosis (TB)—Two-step
skin testing. Unless the staff meets the requirement for hav-
ing no TB test or only one test, the enhanced services facility
must ensure that each staff person has the following two-step
tuberculin skin testing:

(1) An initial tuberculin skin test upon employment or
starting service; and

(2) A completed two-step tuberculin skin test within four
weeks of initial tuberculin skin test.

NEW SECTION

WAC 388-107-0500 Tuberculosis (TB)—Positive test
result. When there is a positive result from a tuberculin skin
or other FDA approved TB test, the enhanced services facil-
ity must ensure:

(1) The staff person has a chest radiograph within seven
days of a positive TB test result; and

(2) Each staff person or with a positive TB test result
undergoes ongoing observation for signs and symptoms of
TB; and

(3) The recommendation of the staff health care provider
is followed.

NEW SECTION

WAC 388-107-0510 Tuberculosis (TB)—Negative
test result. The enhanced services facility may be required
by the health care provider or licensing authority to ensure
that staff with negative TB test results have follow-up testing
in certain circumstances, such as:

(1) After exposure to active TB; or

(2) When TB symptoms are present.

NEW SECTION

WAC 388-107-0520 Tuberculosis (TB)—Declining a
TB test. If staff decline a certain method of TB testing they
must provide written documentation from a health care pro-
vider that the person is clear to work or reside in an enhanced
services facility as evidenced by an alternative FDA
approved diagnostic method used to screen for TB.

NEW SECTION

WAC 388-107-0530 Tuberculosis (TB)—Reporting
and follow-up—Required. The enhanced services facility
must:

(1) Report any staff person or resident with TB symp-
toms or a positive chest radiograph to the appropriate health
care provider in accordance with chapter 246-101 WAC;

(2) Follow the infection control and safety measures as
suggested in the 2003 CDC Guidelines for Environmental
Infection Control in Health-Care Facilities (http://www.cdc.
gov/ MMWR/preview/ MM WRhtml/rr5210al.htm), or as
hereafter amended);
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(3) Ensure that staff persons caring for a resident with
suspected TB comply with the Washington Industrial Safety
and Health Act standard for respiratory protection found in
chapter 296-842 WAC.

NEW SECTION

WAC 388-107-0540 Tuberculosis (TB)—Test
records. The enhanced services facility must:

(1) Keep the records of TB test results, reports of chest
radiograph findings, and any physician or health care pro-
vider orders in the enhanced services facility;

(2) Make the records readily available to the appropriate
health provider and licensing agency;

(3) Retain the records for at least two years after the date
the staff either quits, is terminated, or released; and

(4) Provide the staff with a copy of his/her test results.

NEW SECTION

WAC 388-107-0542 Care of residents with tubercu-
losis (TB). (1) When the enhanced services facility accepts
the care of a resident with suspected or confirmed TB, the
enhanced services facility must:

(a) Coordinate the resident's admission, enhanced ser-
vices care, discharge planning, and discharge with the health
care provider;

(b) Provide necessary education about TB for staff, visi-
tors, and residents; and

(c) Ensure that personnel caring for a resident with active
TB comply with the Washington Industrial Safety and Health
Act standards for respiratory protection, chapter 296-
842WAC.

(2) For a resident who requires respiratory isolation for
TB refer to 2003 CDC Guidelines for Environmental Infec-
tion Control in Health-Care Facilities (http://www.cdc.gov/
MMWR/preview/MMWRhtml/rr5210al.htm), or as hereaf-
ter amended.

Administration

NEW SECTION

WAC 388-107-0550 Contracted basic services. If the
provider does not intend to provide basic services in-house,
the provider must contract with an outside source to provide
those services. The provider must ensure that the contracted
services, at a minimum, meet applicable state, local, and
licensing standards. Basic services include, but are not lim-
ited to:

(1) Housekeeping services;

(2) Food services; and

(3) Laundry services.

NEW SECTION

WAC 388-107-0560 Resident records—Clinical
records. (1) The enhanced services facility must:

(a) Maintain clinical records on each resident in accor-
dance with accepted professional standards and practices that
are:
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(i) Complete;

(i1) Accurately documented;

(iii) Readily accessible; and

(iv) Systematically organized.

(b) Safeguard clinical record information against alter-
ation, loss, destruction, and unauthorized use; and

(c) Keep confidential all information contained in the
resident's records, regardless of the form or storage method of
the records, except when release is required by:

(1) Transfer to another health care institution;

(i1) Law; or

(iii) The resident.

(2) The enhanced services facility must ensure the clini-
cal record of each resident includes at least the following:

(a) Resident identification and sociological data, includ-
ing the name and address of the individual or individuals the
resident designates as significant;

(b) Medical information;

(c) Physician's orders;

(d) Assessments;

(e) Individual treatment plans;

(f) Services provided;

(g) Progress notes;

(h) Medications administered,;

(i) Consents, authorizations, releases;

(j) Allergic responses;

(k) Laboratory, X-ray, and other findings; and

(1) Other records as appropriate.

(3) Maintain resident records and preserve their confi-
dentiality in accordance with applicable state and federal stat-
utes and rules, including chapters 70.02 and 70.96A RCW.

NEW SECTION

WAC 388-107-0570 Resident records—System. (1)
The enhanced services facility must:

(a) Designate an individual responsible for the record
system who:

(i) Has appropriate training and experience in clinical
record management; or

(i) Receives consultation from a qualified clinical
record practitioner, such as a registered health information
administrator or registered health information technician.

(b) Make all records available for review by:

(1) Authorized representatives of the department;

(i) Representatives of the long term care and mental
health ombud's office with authorization or permission from
the resident or resident's representative;

(iii) Representatives of Disability Rights Washington;
and

(iv) Representatives of the Washington State Fire Mar-
shal when conducting fire safety inspections.

(c) Maintain the following:

(i) A master resident index having a reference for each
resident including the health record number, if applicable;
full name; date of birth; admission dates; and discharge dates;
and

(i1) A chronological census register, including all admis-
sions, discharge, deaths and transfers, and noting the receiv-
ing facility. The enhanced services facility must ensure the
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register includes discharges and transfers to other treatment
facilities in excess of twenty-four hours.

(2) The enhanced services facility must ensure the clini-
cal record of each resident:

(a) Is documented and authenticated accurately,
promptly and legibly by individuals giving the order, making
the observation, performing the examination, assessment,
treatment or providing the care and services. "Authenti-
cated" means the authorization of a written entry in a record
by signature, including the first initial and last name and title,
or a unique identifier allowing identification of the responsi-
ble individual; and:

(i) Documents from other health care facilities that are
clearly identified as being authenticated at that facility will be
considered authenticated at the receiving facility; and

(i1) The original or a durable, legible, direct copy of each
document will be accepted.

(b) Contains appropriate information for a deceased res-
ident including:

(1) The time and date of death;

(i1) Apparent cause of death;

(iii) Notification of the physician and appropriate resi-
dent representative; and

(iv) The disposition of the body and personal effects.

NEW SECTION

WAC 388-107-0580 Resident records—Maintenance
and retention. (1) In cases where the enhanced services
facility maintains records by computer rather than hard copy,
the facility must:

(a) Have in place safeguards to prevent unauthorized
access; and

(b) Provide for reconstruction of information.

(2) The enhanced services facility must:

(a) Maintain all documentation filed in the resident
record for five years after the date the resident leaves the
enhanced services facility;

(b) In the event of a change of ownership, provide for the
orderly transfer of clinical records to the new licensee;

(c) In the event an enhanced services facility ceases
operation, make arrangements prior to cessation, as approved
by the department, for preservation of the clinical records.
The enhanced services facility licensee must provide a plan
for preservation of clinical records to the department's desig-
nated local office no later than seven days after the date of
notice of the facility closure unless an alternate date has been
approved by the department; and

(d) Provide a resident access to all records pertaining to
the resident as required.

(3)The enhanced services facility must assemble all
records pertaining to a resident and make them available to a
resident within twenty-four hours of the resident's or the res-
ident's representative's request to review the resident's
records.

(4) The enhanced services facility must provide to the
resident or the resident's representative, photocopies of the
records or any portions of the records pertaining to the resi-
dent, within two working days of the resident's or resident's
representative's request for the records.
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(a) For the purposes of this section, "working days"
means Monday through Friday, except for legal holidays.

(b) The enhanced services facility may charge the resi-
dent or the resident's representative a fee not to exceed
twenty-five cents per page for the cost of photocopying the
resident's record.

Reporting Requirements

NEW SECTION

WAC 388-107-0590 Reporting abuse and neglect. (1)
The enhanced services facility must ensure that each staff
person:

(a) Makes a report to the department's Aging and Long-
Term Support Administration Complaint Resolution Unit
hotline consistent with chapter 74.34 RCW in all cases where
the staff person has reasonable cause to believe that abandon-
ment, abuse, financial exploitation, or neglect of a vulnerable
adult has occurred; and

(b) Makes an immediate report to the appropriate law
enforcement agency and the department consistent with
chapter 74.34 RCW of all incidents of suspected sexual abuse
or physical abuse of a resident.

(2) The enhanced services facility must prominently post
so it is readily visible to staff, residents and visitors, the
department's toll-free telephone number for reporting resi-
dent abuse and neglect.

NEW SECTION

WAC 388-107-0600 Reporting significant change in
a resident's condition. (1) The enhanced services facility
must consult with the resident's representative, the resident's
physician, the medicaid resident's department case manager,
and other individuals designated by the resident as soon as
possible but no later than 24 hours when:

(a) There is a significant change in the resident's condi-
tion;

(b) The resident is relocated to a hospital or other health
care facility;

(c) The resident's condition improved and the resident no
longer needs the care and services provided by the enhanced
services facility; or

(d) The resident dies.

(2) Whenever any of the conditions in subsection (1) of
this section occurs, the enhanced services facility must docu-
ment in the resident's records:

(a) The date and time each individual was contacted; and

(b) The individual's relationship to the resident.

(3) In case of a resident's death, the enhanced services
facility must notify the coroner if required by RCW
68.50.010.

NEW SECTION

WAC 388-107-0610 Reporting fires and incidents.
The enhanced services facility must immediately report to the
department:
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(1) Any accidental or unintended fire, or any deliberately
set but improper fire, such as arson, in the enhanced services
facility;

(2) Any missing resident, once the initial search for the
resident is completed and 911 is notified;

(3) Any unusual incident that requires implementation of
the enhanced services facility's disaster plan, including any
evacuation of all or part of the residents to another area of the
enhanced services facility or to another address; and

(4) Circumstances which threaten the enhanced services
facility's ability to ensure continuation of services to resi-
dents.

NEW SECTION

WAC 388-107-0620 Retaliation or discrimination
prohibited. (1) The enhanced services facility must not dis-
criminate or retaliate in any manner against a resident or
employee in its enhanced services facility who has initiated
or participated in any action or proceeding authorized under
enhanced services facility licensing law.

(2) For purposes of this chapter, "retaliation" or "dis-
crimination" against a resident means an act including, but
not limited to:

(a) Verbal or physical harassment or abuse;

(b) Any attempt to expel the resident from the facility;

(¢) Non-medically indicated social, dietary, or mobility
restrictions;

(d) Lessening of the level of care when not medically
appropriate;

(e) Non-voluntary relocation within an enhanced ser-
vices facility without appropriate medical, psychosocial, or
nursing justification;

(f) Neglect or negligent treatment;

(g) Withholding privileges;

(h) Monitoring resident's phone, mail or visits without
resident's permission;

(i) Withholding or threatening to withhold food or treat-
ment unless authorized by a terminally ill resident or the res-
ident's representative;

(j) Persistently delaying responses to resident's request
for services or assistance; or

(k) Infringement on a resident's rights described in this
chapter.

(3) For purposes of this chapter, "retaliation' or "dis-
crimination" against an employee means an act including,
but not limited to:

(a) Harassment;

(b) Unwarranted firing;

(c) Unwarranted demotion;

(d) Unjustified disciplinary action;

(e) Denial of adequate staff to perform duties;

(f) Frequent staff changes;

(g) Frequent and undesirable office changes;

(h) Refusal to assign meaningful work;

(i) Unwarranted and unsubstantiated report of miscon-
duct under Title 18 RCW;

(j) Unsubstantiated letters of reprimand;

(k) Unsubstantiated unsatisfactory performance evalua-
tions;
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(1) Denial of employment;

(m) A supervisor or superior encouraging coworkers to
behave in a hostile manner toward the whistleblower; or

(n) Workplace reprisal or retaliatory action as defined in
RCW 74.34.180 (3)(b).

(4) If, within one year of the complaint by or on behalf of
a resident, the resident is involuntarily discharged from the
enhanced services facility, or is subjected to any type of dis-
criminatory treatment, there will be a presumption that the
action was in retaliation for the filing of the complaint. Under
these circumstances, the enhanced services facility will have
the burden of establishing that the action was not retaliatory,
in accordance with RCW 74.34.180(2).

Training Requirements

NEW SECTION

WAC 388-107-0630 Training and home care aide
certification requirements. (1) Under RCW 18.88B.041
and chapter 246-980 WAC, certain individuals including reg-
istered nurses, licensed practical nurses, certified nursing
assistants, or persons who are in an approved certified nurs-
ing assistant program are exempt from long-term care worker
training requirements.

(2) Continuing education requirements are outlined in
chapter 388-112 WAC; registered nurses and licensed practi-
cal nurses are exempt from the long-term care worker con-
tinuing education requirement.

(3) The enhanced services facility must ensure staff per-
sons meet training requirements in effect on the date hired,
including requirements described in chapter 388-112 WAC,
unless exempt under RCW 18.88B.041.

(4) The enhanced services facility must ensure all
enhanced services facility administrators, or their designees,
and caregivers who are not exempt under subsection (1) of
this section meet the long-term care worker training require-
ments of chapter 388-112 WAC, including but not limited to:

(a) Orientation and safety;

(b) Basic training;

(c) Specialty for dementia and, mental illness and/or
developmental disabilities when serving residents with any of
those primary special needs;

(d) Cardiopulmonary resuscitation and first aid; and

(e) Continuing education.

(5) The enhanced services facility must ensure that all
staff receives appropriate training and orientation to perform
their specific job duties and responsibilities.

(6) The enhanced services facility must ensure the fol-
lowing staff obtains home care aide certification, unless
exempt under WAC 246-980-070:

(a) All long-term care workers, within two hundred days
of hire;

(b) All enhanced services facility applicants, before
licensure;

(c) All enhanced services facility administrators within
two hundred days of hire, and

(d) Any other staff who will provide direct care and ser-
vices to residents.
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NEW SECTION

WAC 388-107-0640 Staff development trainings. (1)
The enhanced services facility must have a staff development
program that is under the direction of a designated registered
nurse or licensed practical nurse or mental health profes-
sional.

(2) The enhanced services facility must:

(a) Ensure each employee receives initial orientation to
the facility and its policies and is initially assigned only to
duties for which the employee has demonstrated competence;

(b) Ensure all employees receive appropriate in-service
and continuing education to maintain a level of knowledge
appropriate to, and demonstrated competence in, the perfor-
mance of ongoing job duties consistent with the principle of
assisting the resident to attain or maintain the highest practi-
cable physical, mental, and psychosocial well-being. To this
end, the enhanced services facility must:

(1) Assess the specific training needs of each employee
and address those needs;

(i1) Determine the special needs of the enhanced services
facility's resident population which may require training
emphasis; and

(iii) Ensure that each employee is trained on de-escalat-
ing challenging behaviors, including the use of a manual
technique intended to interrupt or stop a behavior from occur-
ring.

(c) Comply with other applicable training requirements,
such as, but not limited to, the blood borne pathogen stan-
dard.

NEW SECTION

WAC 388-107-0650 Specialized training. (1) The
enhanced services facility must ensure all staff who have any
interaction with the residents successfully complete the men-
tal health and dementia specialized trainings, consistent with
chapter 388-112 WAC, prior to working in the enhanced ser-
vices facility.

(2) The facility must ensure all staff who have interac-
tion with the residents complete any other specialty trainings
to meet the needs of the residents being served, such as devel-
opmental disabilities.

NEW SECTION

WAC 388-107-0660 Continuing education require-
ments for the home care aide certified staff. All home care
aides certified staff must have ten of their twelve hours of
annual continuing education cover relevant education regard-
ing the population served in the enhanced services facility.

NEW SECTION

WAC 388-107-0670 Continuing education require-
ments for nursing assistant certified staff. All nursing
assistant certified staff must have ten of their twelve hours of
annual continuing education cover relevant education regard-
ing the population served in the enhanced services facility.
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NEW SECTION

WAC 388-107-0680 Quarterly staff education
requirements. In addition to the annual continuing education
requirements for individual staff, the enhanced services facil-
ity must provide three hours of training per quarter relevant to
the needs of the population being served.

NEW SECTION

WAC 388-107-0690 Facility-based trainers. If the
enhanced services facility provides continuing education, in-
service education or quarterly staff education, the educators
must be approved by the department prior to educational
intervention, in accordance with chapter 388-112 WAC.

Physical Plan Basic Requirements

NEW SECTION

WAC 388-107-0700 General. (1) The department of
health construction review services will review the following
general, code, program submittal and minimum requirements
to ensure that the facility is in compliance with enhanced ser-
vices facility physical plant basic requirements.

(2) The enhanced service facility building occupancy
type will be consistent with resident admission practices and
state adopted building codes for licensed (1) nursing homes,
(2) assisted living facilities or (3) adult family homes. This
determination will be based on the following categories:

(a) Enhanced service facility category 1: Admit resi-
dent(s) physically or cognitively incapable of self preserva-
tion (enhanced services facility-nursing home type);

(b) Enhanced service facility category 2: Admit resi-
dent(s) capable of self-preservation with physical assistance
from another person (enhanced services facility-assisted liv-
ing type); or

(c) Enhanced service facility category 3: Admit no more
than six resident(s) capable of evacuating the facility within
five minutes (enhanced services facility-adult family home
type).

(3) Enhanced services facility building will be inspected
and approved by the Washington state fire marshal to be
licensed.

(4) For the purposes of the physical plant sections, the
use of the term facility also means applicant where applica-
ble.

(5) The department may not exempt any physical envi-
ronment requirements established in law but may exempt the
enhanced services facility from meeting other specific
requirements related to the physical environment if the
department determines the exemption will not:

(a) Jeopardize the health or safety of residents;

(b) Adversely affect the residents' quality of life; or

(c) Change the fundamental nature of the enhanced ser-
vices facility operation into something other than an
enhanced services facility.

(6) An enhanced services facility wishing to request an
exemption must submit a written request to the department,
including:

(a) A description of the requested exemption; and
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(b) The specific WAC requirement for which the exemp-
tion is sought.

(7) If a physical plant requirement, such as an isolation
or seclusion room, is not included or addressed in this chap-
ter, it is not allowed.

NEW SECTION

WAC 388-107-0710 Conversion of a currently
licensed facility to an enhanced services facility. (1) If the
department licenses part or all of a currently licensed nursing
home under chapter 18.51 RCW, assisted living facility
under chapter 18.20 RCW, or adult family home under chap-
ter 70.128 RCW, as an enhanced services facility, the facility
is deemed to meet the applicable state and local rules, regula-
tions, permits, and code requirements, with the exceptions of
subsections (2), (3), (4) and (5) of this section.

(2) If the facility's previous construction has the potential
to jeopardize resident health and safety, the department may
require compliance with enhanced services facility physical
plant new construction rules.

(3) If the facility does construction to meet enhanced ser-
vices facility requirements, that construction has to be
reviewed and approved by construction review services and
applicable local and state building officials.

(4) The enhanced services facility must also meet spe-
cific new construction requirements related to the safety of
any residents with complex needs that the facility is choosing
to serve.

(6) All other facilities or new facilities must meet all
enhanced services facility new construction requirements,
including the applicable state and local rules, regulations,
permits, and code requirements.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-107-0720 Types of new construction. New
construction includes but is not limited to:

(1) New structures:

(a) A new building to be licensed as an enhanced ser-
vices facility; or

(b) An addition to a building currently licensed as an
enhanced services facility.

(2) Existing buildings:

(a) Conversion of another building to an enhanced ser-
vices facility;

(b) Change in the use of space for access by residents
within an existing enhanced services facility; and

(c) Alterations, additions, or modifications of an existing
facility including but not limited to:

(i) Physical structure;

(i1) Electrical fixtures or systems;

(ii) Mechanical equipment or systems;

(iv) Fire alarm fixtures or systems;

(v) Fire sprinkler fixtures or systems;

(vi) Wall coverings 1/28 thick or thicker;

(vii) Floor coverings; or
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(viii) Kitchen or laundry equipment.

(d) A change in the department-approved use of an exist-
ing facility or portion of a facility; and

(e) An existing building or portion thereof to be con-
verted for the approved use.

NEW SECTION

WAC 388-107-0730 Applicable codes—New con-
struction. New construction of enhanced services facilities
must:

(1) Through its design, construction and necessary per-
mits demonstrate compliance with this chapter, the following
codes and local jurisdiction standards.

(2) Obtain all local permits before construction and
maintain on file at the facility.

(3) Comply with the International Building Code, and
International Building Code Standards, as published by the
International Conference of Building Officials as amended
and adopted by the Washington state building code council
and published as chapter 51-50 WAC, or successor laws.

(4) Identify the planned types of residents served at the
point of initial licensure to determine occupancy consistent
with nursing homes, enhanced services facilities, assisted liv-
ing facilities or adult family homes;

(5) Comply with the International Mechanical Code,
including chapter 22, Fuel Gas Piping, Appendix B, as pub-
lished by the International Conference of Building Officials
and the International Association of Plumbing and Mechani-
cal Officials as amended and adopted by the Washington
state building code council and published as chapter 51-52
WAC, or successor laws;

(6) Comply with the International Fire Code, and Inter-
national Fire Code Standards, as published by the Interna-
tional Conference of Building Officials and the Western Fire
Chiefs Association as amended and adopted by the Washing-
ton state building code council and published as chapter 51-
54 WAC, and RCW 70.397.210, or successor laws;

(7) Comply with the Uniform Plumbing Code, and Uni-
form Plumbing Code Standards, as published by the Interna-
tional Association of Plumbing and Mechanical Officials, as
amended and adopted by the Washington state building code
council and published as chapters 51-56 and 51-57 WAC, or
successor laws;

(8) Ensure that all electrical wiring complies with state
and local electrical codes including chapter 296-46B WAC
and the National Electric Code of the National Fire Protec-
tion Association (NFPA-70) as adopted by the Washington
state department of labor and industries.

(9) Ensure conformance to the approved plans during
construction.

NEW SECTION

WAC 388-107-0740 Required review of building
plans. (1) The facility must submit plans to construction
review services as directed by the department of health con-
struction review services for approval prior to beginning any
construction or conversion of an existing facility or a portion
of an existing facility. The approved plans must be con-
formed to during construction.
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(2) The facility must notify construction review services
of all planned new construction regarding the facility prior to
beginning work on any of the following:

(a) A new building or portion thereof to be used as a
facility;

(b) An addition of, or modification or alteration to an
existing facility, including, but not limited to, the facility's:

(1) Physical structure;

(i) Electrical fixtures or systems;

(iii) Mechanical equipment or systems;

(iv) Fire alarm fixtures or systems;

(v) Fire sprinkler fixtures or systems;

(vi) Wall coverings 1/28 thick or thicker;

(vii) Floor coverings; or

(viii) Kitchen or laundry equipment.

(c) A change in the department-approved use of an exist-
ing facility or portion of a facility; and

(d) An existing building or portion thereof to be con-
verted for the approved use.

(3) The facility does not need to notify construction
review services of the following:

(a) Repair or maintenance of equipment, furnishings or
fixtures;

(b) Replacement of equipment, furnishings or fixtures
with equivalent equipment, furnishings, or fixtures;

(c) Repair or replacement of damaged construction if the
repair or replacement is performed according to construction
documents approved by construction review services within
eight years preceding the current repair or replacement;

(d) Painting; or

(e) Cosmetic changes that do not affect resident activi-
ties, services, or care and are performed in accordance with
the current edition of the building code.

NEW SECTION

WAC 388-107-0750 Document submittal require-
ments. The facility must:

(1) Provide one copy of the functional program;

(2) Provide an analysis of likely adverse impacts on cur-
rent residents and plans to eliminate or mitigate such adverse
impacts;

(3) Provide for the health, safety, and comfort of resi-
dents during construction projects;

(4) Ensure that construction documents include two cop-
ies of the following:

(a) Drawings prepared, stamped, and signed by an archi-
tect licensed by the state of Washington under chapter 18.08
RCW. The services of a consulting engineer licensed by the
state of Washington may be used for the various branches of
the work, if appropriate; and

(b) Drawings with coordinated architectural, mechani-
cal, and electrical work drawn to scale showing complete
details for construction, including:

(i) Site plan(s) showing streets, driveways, parking,
vehicle and pedestrian circulation, utility line locations, and
location of existing and new buildings;

(i1) Dimensioned floor plan(s) with the function of each
room and fixed/required equipment designated;

(iii) Elevations, sections, and construction details;
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(iv) Schedule of floor, wall, and ceiling finishes;

(v) Schedules of doors and windows — sizes and type,
and door finish hardware;

(vi) Mechanical systems — plumbing and heating/vent-
ing/air conditioning; and

(vii) Electrical systems, including lighting, power, and
communication/notification systems.

(c) Specifications that describe with specificity the
workmanship and finishes;

(d) Shop drawings and related equipment specifications
for:

(1) An automatic fire sprinkler system when required by
other codes; and

(i) An automatic fire alarm system when required by
other codes.

(5) Submit addenda, change orders, construction change
directives or any other deviation from the approved plans
prior to their installation; and

(6) Provide a written construction project completion
notice to the department of health construction review ser-
vices indicating:

(a) The completion date; and

(b) The actual construction cost.

NEW SECTION

WAC 388-107-0760 Functional program. The facility
must implement a functional program. The functional pro-
gram must clearly define the level, type and scope of care
provided. The functional program will cover, but is not lim-
ited to the following:

(1) Scope of the project;

(2) Type of residents to be admitted to the facility;

(3) Services offered;

(4) Activities provided;

(5) Transportation;

(6) Staffing;

(7) Emergency and disaster planning;

(8) Type of rooms;

(9) Resident rooms;

(10) Outdoor spaces;

(11) Laundry services;

(12) Janitorial services;

(13) Food services;

(14) Communication systems;

(15) Security systems; and

(16) Other components.

Common Elements

NEW SECTION

WAC 388-107-0770 Environment of care. The facility
must ensure that:

(1) The facility is designed to provide the level of secu-
rity appropriate for the specific type of service or program
provided as well as the age level, acuity, and risk of the resi-
dents served (e.g., geriatric, acute psychiatric, or forensic).

(2) Facility spaces accessible to residents must be
designed to minimize locations where residents are out of the
line of sight of staff.
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(3) All rooms with lockable doors, including but not lim-
ited to resident sleeping rooms and bathrooms, have a readily
accessible means of rapid access for all staff.

(4) Perimeter security addresses elopement prevention,
prevention of contraband smuggling, visitor access control,
and exit process and procedures.

(5) Openings in the perimeter security system (e.g., win-
dows, doors, and gates) are controlled by locks (manual, elec-
tric, or magnetic) when required by the functional program.

NEW SECTION

WAC 388-107-0780 Electronic monitoring equip-
ment—Audio monitoring and video monitoring. (1)
Except as provided in this section or in WAC 388-107-0790,
the facility must not use the following in the facility:

(a) Audio monitoring equipment; or

(b) Video monitoring equipment if it includes an audio
component.

(2) The facility may video monitor and video record
activities in the facility, without an audio component, only in
the following areas:

(a) Entrances and exits if the cameras are:

(i) Focused only on the entrance or exit doorways; and

(i1) Not focused on areas where residents gather.

(b) Outdoor areas not commonly used by residents; and

(c) Designated smoking areas, 25 feet away from the
facility, subject to the following conditions:

(1) Residents are assessed as needing supervision for
smoking;

(i1) A staff person watches the video monitor at any time
the area is used by such residents;

(iii) The video camera is clearly visible;

(iv) The video monitor is not viewable by the general
public; and

(v) The facility notifies all residents in writing of the
video monitoring equipment.

(d) Areas used exclusively by staff persons such as, med-
ication preparation and storage areas or food preparation
areas, if residents do not go into these areas.

NEW SECTION

WAC 388-107-0790 Electronic monitoring equip-
ment—Resident requested use. (1) The facility must not
use audio or video monitoring equipment to monitor any res-
ident unless:

(a) The resident has requested the monitoring; and

(b) The monitoring is only used in the sleeping room of
the resident who requested the monitoring.

(2) If the resident requests audio or video monitoring,
before any electronic monitoring occurs the facility must
ensure:

(a) That the electronic monitoring does not violate chap-
ter 9.73 RCW;

(b) The resident has identified a threat to the resident's
health, safety or personal property; and

(¢) The resident and the facility have agreed upon a spe-
cific duration for the electronic monitoring documented in
writing.
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(3) The facility must:

(a) Reevaluate the need for the electronic monitoring
with the resident at least quarterly; and

(b) Have each reevaluation in writing signed and dated
by the resident.

(4) The facility must immediately stop electronic moni-
toring if the:

(a) Resident no longer wants electronic monitoring; or

(b) Resident becomes unable to give consent.

(5) For the purposes of consenting to video electronic
monitoring, without an audio component, the term "resident"
includes the resident's decision maker.

(6) For the purposes of consenting to audio electronic
monitoring, the term "resident" includes only:

(a) The resident residing in the facility; or

(b) The resident's court-appointed guardian or attorney-
in-fact who has obtained a court order specifically authoriz-
ing the court-appointed guardian or attorney-in-fact to con-
sent to audio electronic monitoring of the resident.

(7) If the resident's decision maker consents to audio
electronic monitoring as specified in subsection (6) above,
the facility must maintain a copy of the court order authoriz-
ing such consent in the resident's record.

NEW SECTION

WAC 388-107-0800 Equipment. (1) The enhanced ser-
vices facility must have adequate equipment, supplies, and
space to carry out all functions and responsibilities of the
facility.

(2) Safe and sanitary areas for:

(a) Storage and handling of clean and sterile nursing
equipment and supplies; and

(b) Cleaning and disinfecting of soiled nursing equip-
ment.

NEW SECTION

WAC 388-107-0810 Resident room. The facility must
ensure that each resident sleeping room:

(1) Meets the following standards:

(a) Maximum capacity of one resident.

(b) May be locked by the resident:

(i) Unless otherwise indicated by an identified need in
the Individual Treatment Plan; and

(i1) All staff have a readily accessible means of unlock-
ing the room when the door is locked.

(¢) Minimum clear floor area of 100 square feet.

(d) Has one or more outside windows that:

(1) If used for ventilation, are easily opened;

(i1) Have break-away adjustable shades, blinds, or equiv-
alent installed for visual privacy and are designed to meet the
safety needs of the resident; and

(2) Is adjacent to bathing and toilet facilities;

(3) Is designed to offer visual privacy from casual obser-
vation by other residents and visitors. The design for privacy
must not restrict resident access to the entrance, hand-wash-
ing station, or toilet.

(4) Is accessible, clean, and well-maintained with suffi-
cient space, light, and comfortable furnishings for sleeping
and personal activities including, but not limited to:
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(2) A minimum of a three-foot clear access aisle from the
entry door, along at least one side of the bed, and in front of
all storage equipment;

(b) Enough room for medical equipment and for a resi-
dent to move about freely with mobility aides, such as wheel-
chairs; and

(c) Direct access to a hallway, living room, lounge, the
outside, or other common use area without going through a
laundry or utility area, a bath or toilet room, or another resi-
dent's bedroom.

(5) Is equipped with:

(a) One or more waste containers;

(b) Furniture appropriate for the age and physical condi-
tion of each resident, including but not necessarily limited to:

(i) A chair, which may be used in either the bedroom or
a group room interchangeably;

(i1) A bed of appropriate length and size that is thirty-six
or more inches wide with a mattress that fits the bed frame, is
in good condition, and is at least four inches thick unless oth-
erwise requested or necessary for resident health or safety;
and

(iii) A lockable storage space accessible to each resident
for storage of small personal items, upon request.

NEW SECTION

WAC 388-107-0820 Resident toilet room. The facility
will ensure:

(1) Toilet room doors:

(a) Are equipped with keyed locks that allow staff to
control access to the toilet room, where indicated by the resi-
dent safety risk assessment;

(b) Swing outward or be double-acting; and

(c) For accessible resident toilet rooms, provide space
for facility caregivers to transfer residents to the toilet using
portable mechanical lifting equipment.

(2) One toilet and hand-washing sink for every four res-
idents, or fraction thereof, with:

(a) Provisions for privacy during toileting, bathing,
showering, and dressing;

(b) Separate toilet rooms for each gender if the toilet
room contains more than one toilet; and

(¢) Separate bathrooms for each gender if the bathroom
contains more than one bathing fixture.

(3) Toilet rooms and bathrooms are directly accessible
from resident rooms or corridors, without passing through
any kitchen, pantry, food preparation, food storage, or dish-
washing area or from one bedroom through another bedroom.

(4) Grab bar(s) in non-accessible toilet rooms must be
installed to prevent fall and injury based on resident specific
needs.

(5) Grab bar(s) in accessible toilet rooms must be
installed according to the state building code requirements
for accessible toilets.

NEW SECTION

WAC 388-107-0830 Resident bathing facilities. The
facility must provide access to a bathtub or shower for every
resident. The facility will ensure that bathing facilities are

Permanent



WSR 14-19-071

designed and located for resident convenience and privacy.
The facility must ensure:

(1) At least one bathing unit for every four residents, or
fraction thereof, who are located in a resident room without
an adjoining bathroom;

(2) Access to at least one bathing device for immersion;

(3) Access to at least one roll-in shower or equivalent on
each resident care unit:

(a) Designed and equipped for unobstructed ease of
shower chair entry and use;

(b) With a spray attachment equipped with a backflow
prevention device;

(c) One-half inch or less threshold that may be a collaps-
ible rubber water barrier; and

(d) A minimum nominal (rough-framed) size of thirty-
six inches by forty-eight.

(4) Resident bathing equipment is smooth, cleanable,
and able to be disinfected after each use.

(5) In each bathing unit containing more than one bath-
ing facility:

(a) Each bathtub, shower, or equivalent, is located in a
separate room or compartment with three solid walls;

(b) The entry wall may be a break-away "shower" type
curtain or equivalent;

(c) The area for each bathtub and shower is sufficient to
accommodate a shower chair, an attendant, and provide
visual privacy for bathing, drying, and dressing;

(d) All shower and tub surfaces are slip-resistant; and

(e) All bathing areas are constructed of materials that are
impervious to water and cleanable.

(6) Common bathing facilities must comply with the
state building code requirements for accessible bathing facil-
ities.

(7) Grab bar(s) must be installed to prevent fall and
injury in bathing facilities in non-accessible resident rooms.

(8) Grab bar(s) in accessible bathing rooms must be
installed according to the state building code requirements
for accessible bathing rooms.

NEW SECTION

WAC 388-107-0840 Locks in toilet and bathing facil-
ities. The facility must ensure:

(1) All staff have a readily available means of unlocking
lockable toilet facilities and bathrooms from the outside; and

(2) Locks are operable from the inside with a single
motion.

NEW SECTION

WAC 388-107-0850 Resident storage. The facility
must ensure:

(1) Each resident has, within his or her room, a separate
wardrobe (for hanging garments), locker, or closet for storing
personal effects.

(2) Shelves for folded garments may be used instead of
arrangements for hanging garments if acceptable to the resi-
dent.

(3) Adequate storage must be available for a seven-day
supply of clothes.
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NEW SECTION

WAC 388-107-0860 Resident support spaces. The
facility must ensure:

(1) Private space:

(a) For the use of individual residents, family, and care-
givers to discuss the specific resident's needs or private fam-
ily matters;

(b) With a minimum clear floor area of 144 square feet;
and

(¢) Furnished with comfortable seating to accommodate
several people.

(2) If a room for resident grooming is provided, the room
will include:

(a) Spaces for hair-washing station(s), hair clipping and
hair styling, and other grooming needs.

(b) A hand-washing station, mirror, work counter(s),
storage shelving, and sitting area(s) for resident.

(3) Resident support spaces have access to a common-
use toilet facility.

Common Areas

NEW SECTION

WAC 388-107-0870 Common areas. The facility must
ensure that all residents have access to common areas
throughout the facility including, but not limited to, dining
rooms, day rooms, and activity areas.

NEW SECTION

WAC 388-107-0880 Dining, dayrooms, and resident
activity areas. (1) The facility must provide one or more
rooms designated for resident dining and activities that is:

(a) Well lighted;

(b) Well ventilated;

(c) Adequately furnished;

(d) Large enough to accommodate all residents; and

(e) Large enough to accommodate all resident activities.

(2) The facility must design space for dining rooms, day-
rooms, and activity areas for resident convenience and com-
fort and to provide a homelike environment. The facility
must:

(a) Ensure these rooms or areas are exterior rooms with
windows that have a maximum sill height of thirty-six
inches;

(b) Provide space for dining, day use, and activities with
a minimum of one hundred fifty square feet or combined total
of thirty square feet for each licensed bed, whichever is
greater;

(¢) Design any multipurpose rooms to prevent program
interference with each other; and

(d) Provide adjoining or adjacent storage spaces for all
activity and recreational equipment and supplies.

NEW SECTION

WAC 388-107-0890 Outdoor recreation space and
walkways. (1) A facility must provide a safe, protected out-
door area for resident use.
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(2) The facility must ensure the outdoor area:

(a) Has areas protected from direct sunshine and rain
throughout the day;

(b) Is accessible from the floor or story the resident
resides on and has walking surfaces which are firm, stable,
and free from cracks and abrupt changes with a maximum of
one inch between the sidewalk and adjoining landscape
areas;

(c) Has sufficient space and outdoor furniture provided
with flexibility in arrangement of the furniture to accommo-
date residents who use wheelchairs and mobility aids;

(d) Contains non-poisonous shrubs, natural foliage, and
trees;

(e) Is surrounded by walls or fences at least seventy-two
inches high; and

(f) If used as a resident courtyard, the outdoor area must
not be used for public or service deliveries.

Support Services

NEW SECTION

WAC 388-107-0900 Laundry. The facility must pro-
vide laundry and linen services on the premises, or by con-
tract with a commercial laundry. If laundry services are pro-
vided on-site, the facility must ensure that laundry facilities,
equipment, handling and processes provide residents with
linen and laundered items that are clean, in good repair and
adequate to meet the needs of residents. The facility:

(1) Must handle, clean, and store linen according to
acceptable methods of infection control, and:

(a) Ensure all staff wear appropriate personal protective
equipment and use appropriate infection control practices
when handling laundry;

(b) Ensure that damp textiles or fabrics are not left in
machines for longer than twelve hours;

(¢) Ensure that gross soil is removed before washing and
proper washing and drying procedures are used; and

(d) Ensure that contaminated textiles and fabrics are han-
dled with minimum agitation to avoid contamination of air,
surfaces and persons.

(2) Must equip the laundry area with:

(a) A utility sink;

(b) A table or counter for folding clean laundry;

(c) At least one washing machine and one clothes dryer;
and

(d) Mechanical ventilation to the exterior.

(3) Must use and maintain laundry equipment according
to manufacturer's instructions.

(4) Must use washing machines that have a continuous
supply of hot water with a temperature of one hundred forty
degrees Fahrenheit, or that automatically dispense a chemical
sanitizer and detergent or wash additives as specified by the
manufacturer, whenever the licensee washes:

(a) Enhanced services facility laundry;

(b) Enhanced services facility laundry combined with
residents' laundry into a single load; or

(c) More than one resident's laundry combined into a sin-
gle load.
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(5) May allow residents to wash their individual personal
laundry, separate from other laundry, at temperatures below
one hundred forty degrees Fahrenheit provided chemicals
suitable for low temperature washing at proper use concen-
tration and according to the cleaning instructions of the tex-
tile, fabric or clothing.

(6) Must ventilate laundry rooms and areas to the exte-
rior including areas or rooms where soiled laundry is held for
processing by offsite commercial laundry services.

(7) Must locate laundry equipment in rooms other than
those used for open food storage, food preparation or food
service.

NEW SECTION

WAC 388-107-0910 Janitors closets on resident care
units. The facility must ensure:

(1) There is a janitor's closet with a service sink and ade-
quate storage space for housekeeping equipment, cleaning
chemicals and supplies.

(2) The janitor's closet meets the ventilation require-
ments in WAC 388-107-1000.

(3) The janitor's closet must remain locked.

NEW SECTION

WAC 388-107-0920 Kitchen. The facility must provide
food service on the premises or by contract with a commer-
cial kitchen. If the facility provides food service on-site, the
facility must ensure food service areas are in compliance with
chapter 246-215 and 246-217 WAC, state board of health
rules governing food service sanitation. The facility provid-
ing on-site food service must:

(a) Ensure food service areas are provided for the pur-
pose of preparing, serving, and storing food and drink;

(b) Ensure food service areas are located to facilitate
receiving of food supplies, disposal of kitchen waste, and
transportation of food to dining and resident care areas;

(c) Locate and arrange the kitchen to avoid contamina-
tion of food, to prevent heat and noise entering resident care
areas, and to prevent through traffic;

(d) Conveniently locate a hand-washing sink near the
food preparation and dishwashing area, and include a waste
receptacle and dispensers stocked with soap and paper tow-
els;

(e) Adequately ventilate, light, and equip the dishwash-
ing room or area for sanitary processing of dishes;

(f) Locate the garbage storage area in a well-ventilated
room or an outside area;

(g) Provide space for an office or a desk and files for
food service management located central to deliveries and
kitchen operations; and

(h) Include housekeeping facilities or a janitor's closet
for the exclusive use of food service with a service sink and
storage space for housekeeping equipment and supplies.

NEW SECTION

WAC 388-107-0922 Sewage and liquid waste dis-
posal. The enhanced services facility must:
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(1) Ensure that all sewage and waste water drain into a
municipal sewage disposal system according to chapter 246-
271 WAUQC, if available; or

(2) Provide on-site sewage disposal systems designed,
constructed, and maintained as required by chapters 246-272
and 173-240 WAC, and local ordinances.

NEW SECTION

WAC 388-107-0924 Garbage and refuse disposal.
The enhanced services facility must:

(1) Provide an adequate number of garbage containers to
store refuse generated by the enhanced services facility:

(a) Located in a storage area convenient for resident and
staff use;

(b) Constructed of nonabsorbent material; and

(c) Cleaned and maintained to prevent:

(i) Entrance of insects, rodents, birds, or other pests;

(i1) Odors; and

(iii) Other nuisances.

(2) Assure garbage and waste containers are emptied fre-
quently to prevent hazards and nuisances; and

(3) Provide for safe and sanitary collection and disposal
of:

(a) Garbage and refuse;

(b) Infectious waste; and

(c) Waste grease from the kitchen.

NEW SECTION

WAC 388-107-0930 Nursing and nutrition station.
(1) The enhanced services facility must have a kitchenette to
give residents access to fluids and snacks, including those of
nutritive value, to meet resident wants and needs. The kitch-
enette will include:

(a) A sink with hot and cold running water;

(b) A soap dispenser; and

(c) A refrigerator.

(2) The nursing station must:

(a) Have a work counter or table;

(b) Have locking storage:

(i) For clean and sterile nursing equipment and supplies;
and

(i1) Medication.

Building Elements

NEW SECTION

WAC 388-107-0940 Resident safety and suicide pre-
vention. The enhanced services facility must be designed to
prevent injury and suicide prevention, with special design
considerations to details, finishes, and equipment. The facil-
ity must ensure:

(1) Ceilings

(a) In resident bathrooms are secured to prevent resident
access. Ceiling systems of a non-secured (non-clipped down)
lay-in ceiling tile design are not permitted.

(b) In resident bedrooms and bathrooms, are designed to
eliminate tie-off point(s) or at nine feet in height to prevent
resident access.
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(2) Doors and door hardware:

(a) Doorways are at least 36" wide;

(b) Door swings for private resident bathrooms or
shower areas swing out to allow for staff emergency access.

(1) Door closers will not be used unless required by the
building code. If required on the resident room door, the
closer will be mounted on the public side of the door rather
than the private resident's side of the door.

(3) Door hinges:

(a) Are designed to minimize points for hanging (i.e., cut
hinge type); and

(b) Are consistent with the level of care for the resident.

(4) Door lever handles are specifically designed anti-lig-
ature hardware.

(5) All hardware has tamper-resistant fasteners.

(6) Windows:

(a) Located in areas accessible to residents are designed
to limit the opportunities for breakage;

(b) All glazing, both interior and exterior, and glass mir-
rors are fabricated with laminated safety glass or equal;

(c) Use of tempered glass for interior windows is permit-
ted.

(d) Break-away window coverings for visual privacy;
and

(e) The anchorage of windows and window assemblies,
including frames, is designed to resist impact loads applied
from the inside and must be tested in accordance with ameri-
can national standards institute (ANSI) Z97.1. Where opera-
ble windows are used, the hinges and locking devices must
also be tested.

(7) Bathroom hardware and accessories

(a) Special design considerations for injury and suicide
prevention must be given to shower, bath, toilet, and sink
hardware and accessories, including grab bars and toilet
paper holders.

(b) Grab bars:

(1) Where grab bars are provided in resident rooms, resi-
dent toilet rooms, resident bathing rooms or other non-public
space, the space between the bar and the wall must be filled
to prevent the grab bar from becoming a ligature point.

(8) An overall design for anti-ligature including, but not
limited to, grab bars, towel hooks, levers, handles, sprinkler
heads, and other protrusions.

(9) Towel bars and shower curtain rods are not permit-
ted.

(10) In unsupervised resident areas, sprinkler heads must
be recessed or of a design to minimize resident access.

(11) In resident bathrooms, lighting fixtures, sprinkler
heads, electrical outlets, and other fixtures must be the tam-
per-resistant type.

NEW SECTION

WAC 388-107-0950 Safety—Handrails. The facility
must:

(1) Provide handrails on each side of all corridors and
stairwells accessible to residents and ensure that:

(a) Ends of handrails are returned to the walls;

(b) Handrails are mounted thirty to thirty-four inches
above the floor; and
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(c) Handrails terminate not more than six inches from a
door.

(2) Equip stairways with more than one riser and ramps
with slopes greater than one in twenty with handrails on both
sides. Ensure that ends of handrails are designed in a manner
that eliminates a hooking hazard.

(3) Must maintain nonskid surfaces on all stairways and
ramps used by residents.

NEW SECTION

WAC 388-107-0960 Plumbing—Water supply. The
facility must:

(1) Provide:

(a) Water meeting the provisions of chapter 246-290
WAC, Group A public water supplies or chapter 246-291
WAC, Group B public water systems;

(b) Hot and cold water under adequate pressure readily
available throughout the enhanced services facility;

(c) Labels or color codes for nonpotable water supplies
as "unsafe for domestic use."

(2) Provide faucet controls in lavatories and sinks with:

(a) Either anti-ligature fixtures or fixtures with at least
four-inch wrist blades or single-levers based on a risk assess-
ment made by the facility;

(b) Sufficient space for full open and closed operation;
and

(c) Color-coding and labels to indicate "hot" and "cold".

(3) Ensure that all lavatories and sinks have gooseneck
spouts, without aerators in areas requiring infection control.
Locations determined by the facility's risk assessment must
be permitted to have anti-ligature devices.

(4) Provide shower heads that are of the flash-mounted

type.

NEW SECTION

WAC 388-107-0970 Sinks—Water temperature. The
facility must provide all sinks in resident rooms, toilet rooms
and bathrooms, and bathing fixtures used by residents with
hot water between one hundred five degrees (105°) Fahren-
heit and one hundred twenty degrees (120°) Fahrenheit at all
times.

NEW SECTION

WAC 388-107-0980 Mechanical—Heating systems.
The facility must ensure:

(1) The heating system is capable of maintaining a tem-
perature of seventy-five degrees Fahrenheit for areas occu-
pied by residents and seventy degrees Fahrenheit for non-res-
ident areas.
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(2) Resident rooms must have individual temperature
control which may be covered, locked, or placed in an incon-
spicuous place.

(3) Electric resistant wall heat units and portable space
heaters are prohibited.

(4) The heating system must be connected to an alternate
source of power, or an alternate source of heating must be
provided to maintain the temperature in resident rooms or in
a room to which all residents can be moved.

NEW SECTION

WAC 388-107-0990 Mechanical—Cooling systems.
The facility must have:

(1) A mechanical cooling system capable of maintaining
a temperature of seventy-five degrees Fahrenheit for areas
occupied by residents; and

(2) A cooling system that has mechanical refrigeration
equipment to provide summer air conditioning to resident
areas, food preparation areas, laundry, medication rooms, and
therapy areas by either a central system with distribution
ducts or piping, or packaged room or zonal air conditioners.

NEW SECTION

WAC 388-107-1000 Mechanical—Ventilation sys-
tems. The facility must ensure:

(1) Ventilation of all rooms is designed to prevent objec-
tionable odors, condensation, and direct drafts on the resi-
dents;

(2) All habitable space is mechanically ventilated includ-
ing air supply and air exhaust systems;

(3) Installation of air-handling duct systems according to
the requirements of the International Mechanical Code and
chapter 51-52 WAC;

(4) Installation of supply registers and return air grilles at
least three inches above the floor;

(5) Installation of exhaust grilles on or near the ceiling;
and

(6) Outdoor air intakes located a minimum of twenty-
five feet from the exhaust from any ventilating system, com-
bustion equipment, or areas which may collect vehicular
exhaust and other noxious fumes, and a minimum of ten feet
from plumbing vents. The facility must locate the bottom of
outdoor air intakes serving central systems a minimum of
three feet above the adjoining grade level or, if installed
through the roof, three feet above the highest adjoining roof
level.

(7) Minimum ventilation requirements meet the pressure
relationship and ventilation rates per the following table:

PRESSURE RELATIONSHIPS AND VENTILATION OF CERTAIN AREAS

Pressure Relationship

Function Area To Adjacent Areas'?

Minimum Air Changes
of Outdoor Air Per Hour
Supplied To Room

Minimum Total Air
Changes Per Hour
Supplied To Room

All Air Exhausted
Directly To Outdoors

RESIDENT CARE

Resident room (hold- |+
ing room)
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PRESSURE RELATIONSHIPS AND VENTILATION OF CERTAIN AREAS
Minimum Air Changes | Minimum Total Air
Pressure Relationship | of Outdoor Air Per Hour Changes Per Hour All Air Exhausted
Function Area To Adjacent Areas'? Supplied To Room Supplied To Room Directly To Outdoors
Resident corridor +
Toilet room N
Resident gathering + 2 4 Optional
(dining, activity)
DIAGNOSTIC AND Optional 2 Optional
TREATMENT
Examination room + Optional 10 Yes
Physical therapy? N 2 4 Optional
Occupational therapy® | N
Soiled workroom or N 2 6 Optional
soiled holding
Clean workroom or P 2 6 Optional
clean holding
STERILIZING AND SUP- ) 6 Optional
PLY
Sterilizer exhaust room | N 10 Yes
Linen and trash chute | N 4 Optional
room
Laundry, general® +
Soiled linen sorting N Optional 10 Yes
and storage
Clean linen storage P Optional 10 Yes
SERVICE 2 10 Yes
Food preparation cen- |+ Optional 10 Yes
ter?
Warewashing room? N Optional 2 Yes
Dietary day storage +
Janitor closet N 2 10 Yes
Bathroom N Optional 10 Yes
Personal services (bar- | N Optional 2 Yes
ber/salon)

"P=Positive N=Negative + = Continuous directional
control not required.

Whether positive or negative, pressure must be a mini-
mum of seventy cubic feet per minute (CFM).

¥The volume of air may be reduced up to fifty percent in
these areas during periods of nonuse. The soiled holding area
of the general laundry must maintain its full ventilation
capacity at all times.

NEW SECTION

WAC 388-107-1001 Lighting (1) The enhanced ser-
vices facility must maintain electric light fixtures and lighting
necessary for the comfort and safety of residents and for the
activities of residents and staff.
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(2) The enhanced services facility must provide enough
lighting in each resident's room to meet the resident's needs,
preferences and choices.

(3) New enhanced services facility construction must, at
a minimum, meet the illuminating engineering society of
North America (IESNA) recommendations for lighting in
common areas as established in the IESNA lighting hand-
book. The applicable handbook is the edition in effect on the
date a construction review fee is paid to the department of
health, construction review services, for new enhanced ser-
vices facility construction.

(4) Existing enhanced services facility construction must
maintain, at a minimum, the illuminating engineering society
of North America (IESNA) recommendations for lighting in
common areas as established in the IESNA lighting hand-
book. The applicable handbook is the edition in effect on the
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date a construction review fee was paid to the department of
health, construction review services, for the enhanced ser-
vices facility or that portion of the enhanced services facility
that underwent construction review.

Communication

NEW SECTION

WAC 388-107-1005 Call systems on resident care
units. The facility must provide a system that meets the fol-
lowing standards:

(1) A wired or wireless communication system that noti-
fies at the staff work station. The system must be equipped to
receive resident calls from:

(a) The bedside of each resident;

(b) Every common area, dining and activity areas, com-
mon use toilet rooms, and other areas used by residents; and

(¢) Resident toilet, bath and shower rooms.

(2) The call system may be adapted to meet the resident
needs.

(3) The call system may not utilize any cords.

(4) Provisions must be made for easy removal or cover-
ing of call buttons.

(5) All hardware must have tamper-resistant fasteners.

(6) Provide residents, families, and other visitors with a
means to contact a staff person inside the building from out-
side the building after hours.

NEW SECTION

WAC 388-107-1010 Telephone on resident care
units. The facility must provide twenty-four hour access to a
telephone for resident use which:

(1) Provides auditory privacy;

(2) Is accessible to a resident with a disability and
accommodates a resident with sensory impairment;

(3) Is not located in a staff office or at a nurse's station;

(4) Does not require payment for local calls; and

(5) Does not utilize any cords.

Electrical - Special Provisions

NEW SECTION

WAC 388-107-1020 General. In areas accessed by res-
idents, the facility must have:

(1) Electrical receptacles that are tamper-resistant or
equipped with ground fault circuit interrupters.

(2) Lights designed to prevent unauthorized access and
tampering.

NEW SECTION

WAC 388-107-1030 Backup power. (1) The facility
must have an alternate source of power and automatic trans-
fer equipment to connect the alternate source within ten sec-
onds of the failure of the normal source.

(2) The facility must ensure the alternate source is a gen-
erator:

(a) With on-site fuel supply;
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(b) That is permanently fixed in place;

(3) The facility must ensure the backup power supply is
coordinated with the facility's emergency plan. The system
must provide a minimum of four hours of effective power for
lighting for night lights, exit corridors, stairways, dining and
recreation areas, work stations, medication preparation areas
and boiler rooms.

(4) A facility must have alternate power supplied to:

(a) Communication systems and all alarm systems; and

(b) Electrical outlets located in medication preparation
areas, pharmacy dispensing areas, staff work stations, dining
areas, and resident corridors.

(5) The alternate power equipment must meet the:

(a) Earthquake standards for the facility's geographic
locale; and

(b) Requirements in NFPA 110, Generators; and

(c) Requirements in NFPA 99.

Licensing

NEW SECTION

WAC 388-107-1040 License and contract. An
enhanced services facility must:

(1) Be licensed by the department;

(2) May be granted a contract by the department; and

(3) Admit and keep residents whose care is paid for
under a department contract.

License Required/Unlicensed Operator

NEW SECTION

WAC 388-107-1050 Unlicensed operation—Applica-
tion of Consumer Protection Act. Operation of a facility
without a license in violation of this chapter and discrimina-
tion against medicaid recipients are a matter vitally affecting
the public interest for the purpose of applying the consumer
protection act, chapter 19.86 RCW. Operation of an enhanced
services facility without a license in violation of this chapter
is not reasonable in relation to the development and preserva-
tion of business. Such a violation is an unfair or deceptive act
in trade or commerce and an unfair method of competition for
the purpose of applying the consumer protection act, chapter
19.86 RCW.

NEW SECTION

WAC 388-107-1060 Unlicensed operation—Crimi-
nal penalty. A person operating or maintaining a facility
without a license under this chapter is guilty of a misde-
meanor and each day of a continuing violation after convic-
tion must be considered a separate offense.

NEW SECTION

WAC 388-107-1070 Unlicensed operation—Injunc-
tion or other remedies. Notwithstanding the existence or use
of any other remedy, the department may, in the manner pro-
vided by law, maintain an action in the name of the state for
an injunction, civil penalty, or other process against a person
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to restrain or prevent the operation or maintenance of a facil-
ity without a license issued under this chapter.

NEW SECTION

WAC 388-107-1080 Licensing fees. The enhanced ser-
vices facility must:

(1) Submit an annual per bed license fee of $1,040 based
on the licensed bed capacity;

(2) Submit an additional late fee in the amount of ten dol-
lars per day from the license renewal date until the date of
mailing the fee, as evidenced by the postmark; and

(3) Submit to construction review services a fee for the
review of the construction documents per the review fee
schedule.

NEW SECTION

WAC 388-107-1090 License valid and not transfer-
able. (1) The enhanced services facility is required to renew
the license each year.

(2) The license remains valid unless:

(a) The department takes enforcement action to suspend
or revoke the license per law;

(b) The facility voluntarily surrenders the license and
closes the facility;

(¢) The facility relinquishes the license; or

(d) The facility fails to pay the annual licensing fee.

(3) The facility license is:

(a) Not transferable; and

(b) Valid only for the provider and address listed on the
license.

NEW SECTION

WAC 388-107-1100 Licensee's responsibilities. (1)
The enhanced services facility licensee is responsible for:

(a) The operation of the enhanced services facility;

(b) Complying at all times with the requirements of this
chapter, chapter 70.97 RCW, and other applicable laws and
rules; and

(c) The care and services provided to the enhanced ser-
vices facility residents.

(2) The licensee must:

(a) Maintain the occupancy level at or below the licensed
resident bed capacity of the enhanced services facility;

(b) Maintain and post in a size and format that is easily
read, in a conspicuous place on the enhanced services facility
premises:

(i) A current enhanced services facility license, including
any related conditions on the license;

(i1) The name, address and telephone number of:

(A) The department;

(B) Appropriate resident advocacy groups; and

(C) The state and local long-term care ombuds with a
brief description of ombuds services.

(iii) A copy of the report, including the cover letter, and
plan of correction of the most recent full inspection con-
ducted by the department.

(c) Ensure any party responsible for holding or managing
residents' personal funds is bonded or obtains insurance in
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sufficient amounts to specifically cover losses of resident
funds; and provides proof of bond or insurance to the depart-
ment.

(3) The licensee must not delegate to any person respon-
sibilities that are so extensive that the licensee is relieved of
responsibility for the daily operations and provisions of ser-
vices in the enhanced services facility.

(4) The licensee must act in accord with any department-
approved management agreement, if the licensee has entered
into a management agreement.

(5) The licensee must appoint an enhanced services facil-
ity administrator.

NEW SECTION

WAC 388-107-1110 Liability insurance required.
The enhanced services facility must:

(1) Obtain liability insurance upon licensure and main-
tain the insurance as required in WAC 388-107-1120 and
388-107-1130; and

(2) Have evidence of liability insurance coverage avail-
able if requested by the department.

NEW SECTION

WAC 388-107-1120 Liability insurance required—
Commercial general liability insurance or business liabil-
ity insurance—Coverage. The enhanced services facility
must have commercial general liability insurance or business
liability insurance that includes:

(1) Coverage for the acts and omissions of any employee
and volunteer;

(2) Coverage for bodily injury, property damage, and
contractual liability;

(3) Coverage for premises, operations, independent con-
tractor, products-completed operations, personal injury,
advertising injury, and liability assumed under an insured
contract; and

(4) Minimum limits of:

(a) Each occurrence at one million dollars; and

(b) General aggregate at two million dollars.

NEW SECTION

WAC 388-107-1130 Liability insurance required—
Professional liability insurance coverage. The enhanced
services facility must have professional liability insurance or
error and omissions insurance if the enhanced services facil-
ity licensee has a professional license, or employs profession-
ally licensed staff. The insurance must include:

(1) Coverage for losses caused by errors and omissions
of the enhanced services facility, its employees, and volun-
teers; and

(2) Minimum limits of:
(a) Each occurrence at one million dollars; and
(b) Aggregate at two million dollars.
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Initial License Application

NEW SECTION

WAC 388-107-1140 Licensee qualifications. The
department must consider separately and jointly as applicants
each person named in the application for an enhanced ser-
vices facility license.

(1) If the department finds any person unqualified as
specified in WAC 388-107-1290, the department must deny,
terminate, or not renew the license.

(2) If the department finds any person unqualified as
specified in WAC 388-107-1290, the department may deny,
terminate, or not renew the license.

NEW SECTION

WAC 388-107-1150 Application process. (1) To apply
for an enhanced services facility license, a person must:

(a) Submit to the department a complete license applica-
tion on forms designated by the department at least sixty days
prior to the proposed effective date of the license;

(b) Submit all relevant attachments specified in the
application;

(c) Submit department background authorization forms;

(d) Sign the application;

(e) Submit the license fee;

(f) Submit verification that construction plans have been
approved by construction review services and verify that the
department has received an approved inspection by the state
fire marshal;

(g) Submit a revised application before the license is
issued if any information has changed since the initial license
application was submitted;

(h) Submit a revised application containing current
information about the proposed licensee or any other persons
named in the application, if a license application is pending
for more than one year; and

(1) If the licensee's agent prepares an application on the
licensee's behalf, the licensee must review, sign and attest to
the accuracy of the information contained in the application.

(2) A currently licensed facility converting to an
enhanced services facility must:

(a) Give up its current license before applying; and

(b) Meet all requirements in subsection (1) above.

(3) A currently licensed facility converting a wing, or
portion of the facility, to an enhanced services facility must:

(a) Change the current license to reflect the new facility
structure and capacity of the existing facility;

(b) Apply for an enhanced services facility license and
meet all requirements in subsection (1) above;

(c) Create a new business entity separate from the exist-
ing business structure of the current licensee; and

(d) Provide the department with enough information to
show that the enhanced services facility will be operated
independently from the currently licensed entity, with no
shared services, separate indoor and outdoor space, separate
staffing, and separate administrative structure.

(3) A license must be issued only to the individual or
entity that applied for the license.
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(4) A license may not exceed twelve months in duration
and expires on a date set by the department.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-107-1160 Necessary information. In mak-
ing a determination whether to issue an enhanced services
facility license, in addition to the information for each person
named in the application, the department may review other
documents and information the department deems relevant,
including inspection and complaint investigation findings for
each facility with which the applicant or any partner, officer,
director, managerial employee, or owner of five percent or
more of the applicant has been affiliated.

NEW SECTION

WAC 388-107-1170 Department access. (1) The
applicant must allow department staff to inspect the entire
premises including all of the facility's rooms, buildings,
grounds, and equipment and all pertinent records during the
initial licensing of the facility.

(2) During inspections and complaint investigations, the
enhanced services facility must give department staff access
to:

(a) The entire premises;

(b) Examine all areas and articles in the facility that are
used to provide care or support to residents, including the
physical premises and residents' records and accounts;

(¢) All records related to the residents or operation of the
facility; and

(d) Interview anyone determined to have information
pertinent to the inspection or investigation, including but not
limited to the provider, staff, family members, individuals
residing in the facility, and residents.

NEW SECTION

WAC 388-107-1180 Administrator qualifications—
General. The licensee must appoint an administrator who:

(1) Is at least twenty-one years old;

(2) Has a Bachelor's degree in social sciences, social ser-
vices, human services, behavioral sciences, or an allied med-
ical field;

(3) Meets the training requirements under chapter 388-
112 WAC and has specialized training in the provision of the
care and services required for vulnerable adults with demen-
tia, mental health and behavioral issues;

(4) Has at least one year of full-time experience working
with vulnerable populations with complex personal care and
behavioral needs;

(5) Knows and understands how to apply Washington
state statutes and administrative rules related to the operation
of a long-term care facility; and

(6) Is qualified to perform the administrator's responsi-
bilities specified in WAC 388-107-1190.
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NEW SECTION

WAC 388-107-1190 Administrator responsibilities.
The licensee must ensure the administrator:

(1) Directs and supervises the overall twenty-four-hour-
per-day operation of the enhanced services facility;

(2) Ensures residents receive the care and services iden-
tified in their individual treatment plan and assessment;

(3) Is readily accessible to meet with residents;

(4) Complies with the enhanced services facility's poli-
cies;

(5) When not available on the premises, either:

(a) Is available by telephone or electronic pager; or

(b) Designates a person approved by the licensee to act
in place of the administrator. The designee must be:

(1) Qualified by experience to assume designated duties;
and

(i1) Authorized to make necessary decisions and direct
operations of the enhanced services facility during the admin-
istrator's absence.

NEW SECTION

WAC 388-107-1200 Notification of change in admin-
istrator The licensee must notify the department in writing
within ten calendar days of the effective date of a change in
the enhanced services facility administrator. The notice must
include the full name and qualifications of the new adminis-
trator and the effective date of the change.

Criminal History Background Check

NEW SECTION

WAC 388-107-1205 Background checks—General.
(1) Background checks conducted by the department and
required in this chapter include:

(a) Washington state name and date of birth background
checks; and

(b) After January 7, 2012, a national fingerprint back-
ground check in accordance with RCW 74.39A.056.

(2) Nothing in this chapter should be interpreted as
requiring the employment of a person against the better judg-
ment of the enhanced services facility.

(3) In addition to chapter 70.97 RCW, these rules are
authorized by RCW 43.20A.710, RCW 43.43.830 through
43.43.842 and RCW 74.39A.051.

NEW SECTION

WAC 388-107-1210 Background checks—Who is
required to have. (1) Applicants for an enhanced services
facility license must have the following background checks
before licensure:

(a) A Washington state name and date of birth back-
ground check; and

(b) A national fingerprint background check.

(2) The enhanced services facility must ensure that the
administrator and all caregivers employed directly or by con-
tract after January 7, 2012, have the following background
checks:
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(a) A Washington state name and date of birth back-
ground check; and

(b) A national fingerprint background check.

(3) The enhanced services facility must ensure that the
following individuals have a Washington state name and date
of birth background check:

(a) Volunteers who are not residents, and students who
may have unsupervised access to residents;

(b) Staff persons who are not caregivers or administra-
tors;

(c) Managers who do not provide direct care to residents;
and

(d) Contractors other than the administrator and caregiv-
ers who may have unsupervised access to residents.

NEW SECTION

WAC 388-107-1215 Background checks—Process—
Background authorization form. Before the enhanced ser-
vices facility employs, directly or by contract, an administra-
tor, staff person or caregiver, or accepts any volunteer, or stu-
dent, the home must:

(1) Require the person to complete a DSHS background
authorization form; and

(2) Submit to the department's background check central
unit, including any additional documentation and information
requested by the department.

NEW SECTION

WAC 388-107-1220 Background checks—Washing-
ton state name and date of birth background check.
Unless the individual is eligible for an exception under WAC
388-113-0040, if the results of the Washington state name
and date of birth background check indicate the person has a
disqualifying criminal conviction or a pending charge for a
disqualifying crime under chapter 388-113 WAC, or a dis-
qualifying negative action under WAC 388-107-1290, then
the enhanced services facility must:

(1) Not employ, directly or by contract, a caregiver,
administrator, or staff person; and

(2) Not allow a volunteer or student to have unsuper-
vised access to residents.

NEW SECTION

WAC 388-107-1230 Background checks—National
fingerprint background check. (1) Administrators and all
caregivers who are hired after January 7, 2012, and are not
disqualified by the Washington state name and date of birth
background check, must complete a national fingerprint
background check and follow department procedures.

(2) After receiving the results of the national fingerprint
background check the enhanced services facility must not
employ, directly or by contract, an administrator or caregiver
who has a disqualifying criminal conviction or pending
charge for a disqualifying crime under chapter 388-113
WAC, or

(3) The enhanced services facility may accept a copy of
the national fingerprint background check results letter and
any additional information from the department's background
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check central unit from an individual who previously com-
pleted a national fingerprint check through the department's
background check central unit, provided the national finger-
print background check was completed after January 7, 2012.

NEW SECTION

WAC 388-107-1240 Background check—Results—
Inform. (1) After receiving the results of the Washington
state name and date of birth background check, the enhanced
services facility must:

(a) Inform the person of the results of the background
check;

(b) Inform the person that they may request a copy of the
results of the background check. If requested, a copy of the
background check results must be provided within ten days
of the request; and

(c) Notify the department and other appropriate licensing
or certification agency of any person resigning or terminated
as a result of having a disqualifying criminal conviction or
pending charge for a disqualifying crime under chapter 388-
113 WAC, or a negative action that is disqualifying under
WAC 388-107-1290.

(2) After receiving the result letter for the national fin-
gerprint background check, the enhanced services facility
must inform the person:

(a) Of the national fingerprint background check result
letter;

(b) That they may request a copy of the national finger-
print check result letter; and

(c) That any additional information requested can only
be obtained from the department's background check central
unit.

NEW SECTION

WAC 388-107-1250 Background checks—Washing-
ton state name and date of birth background check—
Valid for two years—National fingerprint background
check—Valid indefinitely. (1) A Washington state name
and date of birth background check is valid for two years
from the initial date it is conducted. The enhanced services
facility must ensure:

(a) A new DSHS background authorization form is sub-
mitted to the department's background check central unit
every two years for all administrators, caregivers, staff per-
sons, volunteers and students; and

(b) There is a valid Washington state name and date of
birth background check for all administrators, caregivers,
staff persons, volunteers and students.

(2) A national fingerprint background check is valid for
an indefinite period of time. The enhanced services facility
must ensure there is a valid national fingerprint background
check completed for all administrators and caregivers hired
after January 7, 2012. To be considered valid, the national
fingerprint background check must be initiated and com-
pleted through the department's background check central
unit after January 7, 2012.
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NEW SECTION

WAC 388-107-1252 Background check—Sharing by
health care facilities In accordance with RCW 43.43.832 a
health care facility may share Washington state background
check results with other health care facilities under certain
circumstances. Results of the national fingerprint checks may
not be shared. For the purposes of the section health care
facility means a nursing home licensed under chapter 18.51
RCW, an assisted living facility license under chapter 18.20
RCW, an enhanced services facility license under chapter
70.97 RCW, or an adult family home licensed under chapter
70.128 RCW.

(1) The health care facility may, upon request from
another health care facility, share completed Washington
state background check results only if:

(a) The health care facility sharing the background check
information is reasonably known to be the person's most
recent employer;

(b) No more than twelve months has elapsed between the
date the individual was last employed at a licensed health
care facility and the date of the individual's current employ-
ment application;

(c) The background check is no more than two years old;
and

(d) The enhanced services facility has no reason to
believe the individual has a disqualifying criminal conviction
or pending charge for a disqualifying crime under chapter
388-113 WAC, a negative action that is disqualifying under
WAC 388-107-1290.

(2) The enhanced services facility may also establish,
maintain and follow a written agreement with home health,
hospice, or home care agencies licensed under chapter 70.127
RCW or nursing pools registered under chapter 18.52 RCW
in order to ensure that agency or pool staff meets the require-
ments of WAC 388-107-1290.

NEW SECTION

WAC 388-107-1260 Background checks—Employ-
ment—Conditional hire—Pending results of Washington
state name and date of birth background check. The
enhanced services facility may conditionally hire an adminis-
trator, caregiver, or staff person directly or by contract, pend-
ing the result of the Washington state name and date of birth
background check, provided that the enhanced services facil-
1ty:

(1) Submits the background authorization form for the
person to the department no later than one business day after
he or she starts working;

(2) Requires the person to sign a disclosure statement
indicating if he or she has a disqualifying crime under chapter
388-113 WAC, or a negative action that is disqualifying
under WAC 388-107-1290;

(3) Has received three positive references for the person;

(4) Does not allow the person to have unsupervised
access to any resident;

(5) Ensures direct supervision of the administrator, all
caregivers, and staff persons; and
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(6) Ensures that the person is competent, and receives the
necessary training to perform assigned tasks and meets the
training requirements under chapter 388-112 WAC.

NEW SECTION

WAC 388-107-1270 Background checks—Employ-
ment—Provisional hire—Pending results of national fin-
gerprint background check. The enhanced services facility
may provisionally employ a caregiver and an administrator
hired after January 7, 2012, for one hundred twenty-days and
allow the caregiver or administrator to have unsupervised
access to residents when:

(1) The caregiver or administrator is not disqualified
based on the results of the Washington state name and date of
birth background check; and

(2) The results of the national fingerprint background
check are pending.

NEW SECTION

WAC 388-107-1280 Background check—Disclosure
statement. (1) The enhanced services facility must require
each administrator, caregiver, staff person, volunteer and stu-
dent, prior to starting his or her duties, to make disclosures of
any crimes or findings consistent with RCW 43.43.834(2).
The disclosures must be in writing and signed by the person
under penalty of perjury.

(2) The department may require the enhanced services
facility or any administrator, caregiver, staff person, volun-
teer or student to complete additional disclosure statements
or background authorization forms if the department has rea-
son to believe that a disqualifying criminal conviction or
pending charge for a disqualifying crime under chapter 388-
113 WAC, or a negative action that is disqualifying under
WAC 388-107-1290 have occurred since completion of the
previous disclosure statement or background check.

NEW SECTION

WAC 388-107-1290 Background check—Employ-
ment-disqualifying information—Disqualifying negative
actions. (1) The enhanced services facility must not employ
an administrator, caregiver, or staff person, to have unsuper-
vised access to residents, as defined in RCW 43.43.830, the
individual has a disqualifying criminal conviction or pending
charge for a disqualifying crime under chapter 388-113
WAC, unless the individual is eligible for an exception under
WAC 388-113-0040.

(2) The enhanced services facility must not employ an
administrator, caregiver, or staff person, or allow an adminis-
trator, caregiver, or staff person to have unsupervised access
to residents, as defined in RCW 43.43.830, if the individual
has one or more of the following disqualifying negative
actions:

(a) A court has issued a permanent restraining order or
order of protection, either active or expired, against the per-
son that was based upon abuse, neglect, financial exploita-
tion, or mistreatment of a child or vulnerable adult;

(b) The individual is a registered sex offender;
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(c) The individual is on a registry based upon a final
finding of abuse, neglect or financial exploitation of a vulner-
able adult, unless the finding was made by Adult Protective
Services prior to October 2003;

(d) A founded finding of abuse or neglect of a child was
made against the person, unless the finding was made by
child protective services prior to October 1, 1998;

(e) The individual was found in any dependency action
to have sexually assaulted or exploited any child or to have
physically abused any child;

(f) The individual was found by a court in a domestic
relations proceeding under Title 26 RCW, or under any com-
parable state or federal law, to have sexually abused or
exploited any child or to have physically abused any child;

(g) The person has had a contract or license denied, ter-
minated, revoked, or suspended due to abuse, neglect, finan-
cial exploitation, or mistreatment of a child or vulnerable
adult; or

(h) The person has relinquished a license or terminated a
contract because an agency was taking an action against the
individual related to alleged abuse, neglect, financial,
exploitation or mistreatment of a child or vulnerable adult.

NEW SECTION

WAC 388-107-1300 Background checks—Employ-
ment—Non-disqualifying information. (1) If the back-
ground check results show that an employee or prospective
employee has a criminal conviction or pending charge for a
crime that is not a disqualifying crime under chapter 388-113
WAC, then the enhanced services facility must determine
whether the person has the character, competence and suit-
ability to work with vulnerable adults in long-term care.

(2) Nothing in this section should be interpreted as
requiring the employment of any person against the better
judgment of the enhanced services facility.

NEW SECTION

WAC 388-107-1310 Background check—Confidenti-
ality—Use restricted—Retention. The enhanced services
facility must ensure that all disclosure statements, back-
ground authorization forms, background check results and
related information are:

(1) Maintained on-site in a confidential and secure man-
ner;

(2) Used for employment purposes only;

(3) Not disclosed to anyone except to the individual,
authorized state and federal employees, the Washington state
patrol auditor, persons or health care facilities authorized by
chapter 43.43 RCW; and

(4) Retained and available for department review during
the individual's employment or association with a facility and
for at least two years after termination of the employment or
association.
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Annual Renewal of License/Change in Bed Capacity

NEW SECTION

WAC 388-107-1320 Annual renewal. To renew an
enhanced services facility license, the enhanced services
facility must, when renewal of license notification is
received, submit the annual license fee, at least thirty days
prior to the license expiration date.

NEW SECTION

WAC 388-107-1330 Changes in licensed bed capac-
ity. To change the licensed bed capacity in an enhanced ser-
vices facility, the enhanced services facility must:

(1) Be sixteen beds or less;
(2) Have met the applicable building requirements;

(3) Submit a completed request for approval to the
department at least one week before the intended change;

(4) Submit the prorated fee for additional beds if applica-
ble; and

(5) Post an amended license obtained from the depart-
ment, indicating the new bed capacity.

Change of Licensee/Ownership

NEW SECTION

WAC 388-107-1340 Change in licensee/change of
ownership—When change in licensee is required. The
licensee of an enhanced services facility must change when-
ever the following events occur:

(1) The licensee's form of legal organization is changed
(e.g., a sole proprietor forms a partnership or corporation);

(2) The licensee transfers ownership of the enhanced ser-
vices facility business enterprise to another party regardless
of whether ownership of some or all of the real property and/
or personal property assets of the enhanced services facility is
also transferred;

(3) The licensee dissolves, consolidates or merges with
another legal organization and the licensee's legal organiza-
tion does not survive;

(4) If, during any continuous twenty-four-month period,
fifty percent or more of the "licensed entity is transferred,
whether by a single transaction or multiple transactions, to:

(a) A different person (e.g., new or former shareholders
or partners); or

(b) A person that had less than a five percent ownership
interest in the enhanced services facility at the time of the
first transaction.

(5) Any other event or combination of events that results
in a substitution, elimination, or withdrawal of the licensee's
control of the enhanced services facility. As used in this sec-
tion, "control" means the possession, directly or indirectly,
of the power to direct the management, operation and/or pol-
icies of the licensee or enhanced services facility, whether
through ownership, voting control, by agreement, by contract
or otherwise.
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NEW SECTION

WAC 388-107-1350 Change in licensee/change of
ownership—When change in licensee not required. The
licensee is not required to change when only the following,
without more, occur:

(1) The licensee contracts with a party to manage the
enhanced services facility enterprise for the licensee pursuant
to an agreement as specified in WAC 388-107-1630; or

(2) The real property or personal property assets of the
enhanced services facility are sold or leased, or a lease of the
real property or personal property assets is terminated, as
long as there is not a substitution or substitution of control of
the licensee or enhanced services facility.

NEW SECTION

WAC 388-107-1360 Change in licensee/change of
ownership—Application. (1) The prospective licensee must
complete, sign and submit to the department a change of
ownership application prior to the proposed date of change in
licensee.

(2) The annual enhanced services facility license fee, if a
license fee is due, must accompany the change in ownership
application.

(3) The prospective licensee must submit, along with the
change of ownership application, the following information:

(a) Evidence of control of the real estate on which the
enhanced services facility is located, such as a purchase and
sales agreement, lease contract, or other appropriate docu-
ment; and

(b) Any other information requested by the department.

(4) The prospective licensee must submit the completed
application to the department within the applicable time-
frames of WAC 388-107-1400 or 388-107-1410.

NEW SECTION

WAC 388-107-1370 Change in licensee/change of
ownership—Revised application. The prospective licensee
must submit a revised application to the department if:

(1) Any information included on the original application
is no longer accurate; or

(2) Requested by the department.

NEW SECTION

WAC 388-107-1380 Change in licensee/change of
ownership—Notice to department and residents. (1) In
order to change the licensee of an enhanced services facility,
the current licensee must notify the following in writing of
the proposed change in licensee:

(a) The department; and

(b) All residents, or resident representatives (if any).

(2) The licensee must include the following information
in the written notice:

(a) Name of the present licensee and prospective
licensee;

(b) Name and address of the enhanced services facility
for which the licensee is being changed; and

(c) Date of proposed change.
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NEW SECTION

WAC 388-107-1390 Change in licensee/change of
ownership—Relinquishment of license. (1) On the effec-
tive date of the change in licensee, the current enhanced ser-
vices facility licensee is required to relinquish its enhanced
services facility license.

(2) To relinquish a license, the licensee must mail to the
department the enhanced services facility license along with
a letter, addressed to the department, stating licensee's intent
to relinquish the enhanced services facility license to the
department.

NEW SECTION

WAC 388-107-1400 Change in licensee/change of
ownership—Ninety days' notice. The current enhanced ser-
vices facility licensee must provide written notice to the
department and residents, or resident representatives (if any),
ninety calendar days prior to the date of the change of
licensee, if the proposed change of enhanced services facility
licensee is anticipated to result in the discharge or transfer of
any resident.

NEW SECTION

WAC 388-107-1410 Change in licensee/change of
ownership—Sixty days' notice. The current enhanced ser-
vices facility licensee must provide written notice to the
department and residents, or resident representatives (if any),
at least sixty calendar days prior to the date of the change of
licensee, if the proposed change of enhanced services facility
licensee is not anticipated to result in the discharge or transfer
of any resident.

NEW SECTION

WAC 388-107-1420 Inspections. (1) The department
must make at least one inspection of each facility prior to
licensure and an unannounced full inspection of facilities at
least once every eighteen months. The statewide average
interval between full facility inspections must be fifteen
months.

(2) Any duly authorized officer, employee, or agent of
the department may enter and inspect any facility at any time
to determine that the facility is in compliance with this chap-
ter and applicable rules, and to enforce any provision of this
chapter. Complaint inspections must be unannounced and
conducted in such a manner as to ensure maximum effective-
ness. No advance notice must be given of any inspection
unless authorized or required by federal law.

(3) During inspections, the facility must give the depart-
ment access to areas, materials, and equipment used to pro-
vide care or support to residents, including resident and staff
records, accounts, and the physical premises, including the
buildings, grounds, and equipment. The department has the
authority to privately interview the provider, staff, residents,
and other individuals familiar with resident care and treat-
ment.

(4) Any public employee giving advance notice of an
inspection in violation of this section must be suspended
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from all duties without pay for a period of not less than five
nor more than fifteen days.

(5) The department must prepare a written report
describing the violations found during an inspection, and
must provide a copy of the inspection report to the facility.

(6) The facility must develop a written plan of correction
for any violations identified by the department and provide a
plan of correction to the department within ten working days
from the receipt of the inspection report.

(7) The facility must ensure the administrator or the
administrator's designee is available during any inspection or
complaint investigation to respond to questions or issues
identified by department staff.

NEW SECTION

WAC 388-107-1422 Denial, suspension, revocation,
or nonrenewal of license statutorily required. (1) The
department must deny, suspend, revoke, or refuse to renew an
enhanced services facility license if any person described in
subsection (2) of this section is found by the department to
have:

(1) A court has issued a permanent restraining order or
order of protection, either active or expired, against the per-
son that was based upon abuse, neglect, financial exploita-
tion, or mistreatment of a child or vulnerable adult;

(i1) The individual is a registered sex offender;

(iii) The individual is on a registry based upon a final
finding of abuse, neglect or financial exploitation of a vulner-
able adult, unless the finding was made by adult protective
services prior to October 2003;

(iv) A founded finding of abuse or neglect of a child was
made against the person, unless the finding was made by
child protective services prior to October 1, 1998;

(v) The individual was found in any dependency action
to have sexually assaulted or exploited any child or to have
physically abused any child;

(vi) The individual was found by a court in a domestic
relations proceeding under Title 26 RCW, or under any com-
parable state or federal law, to have sexually abused or
exploited any child or to have physically abused any child;

(vii) The person has had a contract or license denied, ter-
minated, revoked, or suspended due to abuse, neglect, finan-
cial exploitation, or mistreatment of a child or vulnerable
adult; or

(viii) The person has relinquished a license or terminated
a contract because an agency was taking an action against the
individual related to alleged abuse, neglect, financial
exploitation or mistreatment of a child or vulnerable adult.

(2) This section applies to any enhanced services facility:

(a) Applicant;

(b) Partner, officer or director;

(c) Manager or managerial employee; or

(d) Owner of five percent or more of the applicant:

(1) Who is involved in the operation of the enhanced ser-
vices facility; or

(i) Who controls or supervises the provision of care or
services to the enhanced services facility residents; or

(iii)) Who exercises control over daily operations.
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Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-107-1430 Enforcement authority—Penal-
ties and sanctions. (1) In any case in which the department
finds that a licensee of a facility, or any partner, officer, direc-
tor, owner of five percent or more of the assets of the facility,
managing employee, any person who may have unsupervised
access to residents or failed or refused to comply with the
requirements of this chapter or the rules established under
them, the department may take any or all of the following
actions:

(a) Suspend, revoke, or refuse to issue or renew a
license;

(b) Order stop placement; or

(c) Assess civil monetary penalties.

(2) The department may suspend, revoke, or refuse to
renew a license, assess civil monetary penalties, or both, in
any case in which it finds that the licensee of a facility, or any
partner, officer, director, owner of five percent or more of the
assets of the facility, or managing employee:

(a) Operated a facility without a license or under a
revoked or suspended license;

(b) Knowingly or with reason to know made a false
statement of a material fact in the license application or any
data attached thereto, or in any matter under investigation by
the department;

(c) Refused to allow representatives or agents of the
department to inspect all books, records, and files required to
be maintained or any portion of the premises of the facility;

(d) Willfully prevented, interfered with, or attempted to
impede in any way the work of any duly authorized represen-
tative of the department and the lawful enforcement of any
provision of this chapter;

(e) Willfully prevented or interfered with any representa-
tive of the department in the preservation of evidence of any
violation of any of the provisions of this chapter or of the
rules adopted under it; or

(f) Failed to pay any civil monetary penalty assessed by
the department under this chapter within ten days after the
assessment becomes final.

(3)(a) Civil penalties collected under this chapter must
be deposited into a special fund administered by the depart-
ment.

(b) Civil monetary penalties, if imposed, may be
assessed and collected, with interest, for each day the facility
is or was out of compliance. Civil monetary penalties must
not exceed three thousand dollars per day. Each day upon
which the same or a substantially similar action occurs is a
separate violation subject to the assessment of a separate pen-
alty.

(4) The department may use the civil penalty monetary
fund for the protection of the health or property of residents
of facilities found to be deficient including:

(a) Payment for the cost of relocation of residents to
other facilities;

(b) Payment to maintain operation of a facility pending
correction of deficiencies or closure; and
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(c) Reimbursement of a resident for personal funds or
property loss.

(5)(a) The department may issue a stop placement order
on a facility, effective upon oral or written notice, when the
department determines:

(1) The facility no longer substantially meets the require-
ments of this chapter; and

(i1) The deficiency or deficiencies in the facility:

(A) Jeopardizes the health and safety of the residents; or

(B) Seriously limits the facility's capacity to provide ade-
quate care.

(b) When the department has ordered a stop placement,
the department may approve a readmission to the facility
from a hospital, residential treatment facility, or crisis inter-
vention facility when the department determines the readmis-
sion would be in the best interest of the individual seeking
readmission.

(6) If the department determines that an emergency
exists and resident health and safety is immediately jeopar-
dized as a result of a facility's failure or refusal to comply
with this chapter, the department may summarily suspend the
facility's license and order the immediate closure of the facil-
ity, or the immediate transfer of residents, or both.

(7) If the department determines that the health or safety
of the residents is immediately jeopardized as a result of a
facility's failure or refusal to comply with requirements of
this chapter, the department may appoint temporary manage-
ment to:

(a) Oversee the operation of the facility; and

(b) Ensure the health and safety of the facility's residents
while:

(1) Orderly closure of the facility occurs; or

(i) The deficiencies necessitating temporary manage-
ment are corrected.

NEW SECTION

WAC 388-107-1432 Circumstances that may result
in enforcement remedies. (1) The department is authorized
to impose enforcement remedies described in WAC 388-107-
1440 if any person described in subsection (2) of this section
is found by the department to have:

(a) A history of significant noncompliance with federal
or state laws or regulations in providing care or services to
frail elders, vulnerable adults or children, whether as a
licensee, contractor, managerial employee or otherwise. Evi-
dence of significant noncompliance may include, without
limitation:

(1) Citations for violation of laws or regulations imposed
by regulating entities;

(i) Sanctions for violation of laws or regulations
imposed by regulating entities;

(iii) Involuntary termination, cancellation, suspension,
or nonrenewal of a Medicaid contract or Medicare provider
agreement, or any other agreement with a public agency for
the care or treatment of children, frail elders or vulnerable
adults;

(iv) Been denied a license or contract relating to the care
of frail elders, vulnerable adults or children; or
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(v) Relinquished or failed to renew a license or contract
relating to care of frail elders, vulnerable adults or children
following written notification of the licensing agency's initia-
tion of denial, suspension, cancellation or revocation of a
license.

(b) Failed to provide appropriate care to frail elders, vul-
nerable adults or children under a contract, or having such
contract terminated or not renewed by the contracting agency
due to such failure;

(c) Failed or refused to comply with the requirements of
chapter 70.97 RCW, applicable provisions of chapter 70.96A
and 71.05 RCW or this chapter;

(d) Retaliated against a staff person, resident or other
individual for:

(1) Reporting suspected abuse, neglect, financial
exploitation, or other alleged improprieties;

(i1) Providing information to the department during the
course of an inspection of the enhanced services facility; or

(iii) Providing information to the department during the
course of a complaint investigation in the enhanced services
facility.

(e) Operated a facility for the care of children or vulner-
able adults without a current, valid license or under a defunct
or revoked license;

(f) Attempted to obtain a contract or license from the
department by fraudulent means or by misrepresentation;

(g) A conviction or pending charge for a crime that is not
automatically disqualifying under chapter 388-113 WAC, but
that:

(1) Was committed on an enhanced services facility
premises; or knowingly permitted, aided or abetted an illegal
act on an enhanced services facility premises;

(i) Involved the illegal use of drugs or the excessive use
of alcohol; or

(iii) Is reasonably related to the competency of the per-
son to operate an enhanced services facility.

(h) Abused, neglected or exploited a vulnerable adult;

(i) Had a sanction or corrective or remedial action taken
by federal, state, county or municipal officials or safety offi-
cials related to the care or treatment of children or vulnerable
adults;

(j) Failed to report alleged abuse, neglect or exploitation
of a vulnerable adult in violation of chapter 74.34 RCW;

(k) Failed to exercise fiscal accountability and responsi-
bility involving a resident, the department, public agencies,
or the business community; or to have insufficient financial
resources or unencumbered income to sustain the operation
of the enhanced services facility;

(1) Knowingly or with reason to know, made false state-
ments of material fact in the application for the license or the
renewal of the license or any data attached thereto, or in any
matter under investigation by the department;

(m) Willfully prevented or interfered with or attempted
to impede in any way any inspection or investigation by the
department, or the work of any authorized representative of
the department or the lawful enforcement of any provision of
this chapter;

(n) Refused to allow department representatives or
agents to examine any part of the licensed premises including
the books, records and files required under this chapter;
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(o) Moved all residents out of the enhanced services
facility without the department's approval and appears to be
no longer operating as an enhanced services facility; or

(p) Demonstrated any other factors that give evidence
the applicant lacks the appropriate character, suitability and
competence to provide care or services to vulnerable adults.

(2) This section applies to any enhanced services facility:

(a) Applicant;

(b) Partner, officer or director;

(c) Manager or managerial employee; or

(d) Majority owner of the applicant or licensee:

(1) Who is involved in the management or operation of
the enhanced services facility;

(i) Who may have direct access to enhanced services
facility residents;

(iii) Who controls or supervises the provision of care or
services to enhanced services facility residents; or

(iv) Who exercises control over daily operations of the
enhanced services facility.

(3) For other circumstances resulting in discretionary
enforcement remedies, see WAC 388-107-1430.

NEW SECTION

WAC 388-107-1440 Enforcement orders—Hearings.
(1) All orders of the department denying, suspending, or
revoking the license or assessing a monetary penalty must
become final twenty days after the same has been served
upon the applicant or licensee unless a hearing is requested.

(2) All orders of the department imposing stop place-
ment, temporary management, emergency closure, emer-
gency transfer, or summary license suspension must be effec-
tive immediately upon notice, pending any hearing.

(3) Subject to the requirements of subsection (2) of this
section, all hearings under this chapter and judicial review of
such determinations must be in accordance with the adminis-
trative procedure act, chapter 34.05 RCW and chapter 388-02
WAC.

Resident Protection Program

NEW SECTION

WAC 388-107-1450 Resident protection program
definition. As used in WAC 388-107-1460 through 388-107-
1550, the term "individual," means anyone used by the
enhanced services facility to provide services to residents
who is alleged to have abandoned, abused, neglected, or mis-
appropriated property of a resident or financially exploited a
resident. "individual" includes, but is not limited to, employ-
ees, contractors, and volunteers.

NEW SECTION

WAC 388-107-1460 Investigation of mandated
reports. (1) The department will review all allegations of res-
ident abandonment, abuse, neglect, or financial exploitation,
or misappropriation of resident property, as those terms are
defined in chapter RCW 74.34.020.

(2) If, after the review of an allegation, the department
concludes that there is reason to believe that an individual has
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abandoned, abused, neglected, or financially exploited a res-
ident, or has misappropriated a resident's property, then the
department will initiate an investigation.

(3) The department's investigation may include, but is
not limited to:

(a) The review of facility and state agency records;

(b) Interviews with anyone who may have relevant infor-
mation about the allegation; and

(c) The collection of any evidence deemed necessary by
the investigator.

NEW SECTION

WAC 388-107-1470 Preliminary finding. If, after
review of the results of the investigation, the department
determines that an individual has abandoned, abused,
neglected, or financially exploited a resident, or has misap-
propriated a resident's property, the department will make a
preliminary finding to that effect. However, a preliminary
finding of neglect will not be made if the individual demon-
strates that the neglect was caused by factors beyond the con-
trol of the individual.

NEW SECTION

WAC 388-107-1480 Notice to individual of prelimi-
nary findings. (1) The department will serve notice of the
preliminary finding as provided in WAC 388-107-1560.

(2) The department may establish proof of service as
provided in WAC 388-107-1570.

NEW SECTION

WAC 388-107-1490 Notice to others of preliminary
findings. Consistent with confidentiality requirements con-
cerning the resident, witnesses, and the reporter, the depart-
ment may provide notification of a preliminary finding to:

(1) Other divisions within the department;

(2) The agency, program or employer where the incident
occurred;

(3) The employer or program that is currently associated
with the individual;

(4) Law enforcement;

(5) Other entities as authorized by law including chapter
74.34 RCW and this chapter; and

(6) The appropriate licensing agency.

NEW SECTION

WAC 388-107-1500 Disputing a preliminary finding.
(1) The individual may request an administrative hearing to
challenge a preliminary finding made by the department.

(2) The request must be made in writing to the office of
administrative hearings.

(3) The office of administrative hearings must receive
the individual's written request for an administrative hearing
within thirty calendar days of the date of mailing the notice of
the preliminary finding; except under the circumstances
described in subsection (4).

(4) If an individual requests a hearing within one hun-
dred eighty days of the date of the notice of the preliminary
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finding and the individual can demonstrate good cause for
failing to request a hearing within thirty days, the office of
administrative hearings may grant the request. Under these
circumstances, the finding against the individual will remain
on the department's registry pending the outcome of the hear-
ing.

NEW SECTION

WAC 388-107-1510 Hearing procedures to dispute
preliminary finding. Upon receipt of a written request for a
hearing from an individual, the office of administrative hear-
ings will schedule a hearing, taking into account the follow-
ing requirements:

(1) The hearing decision must be issued within one hun-
dred twenty days of the date the office of administrative hear-
ings receives a hearing request, except as provided in subsec-
tion (6);

(2) Neither the department nor the individual can waive
the one hundred twenty day requirement;

(3) The hearing will be conducted at a reasonable time
and at a place that is convenient for the individual;

(4) The hearing, and any subsequent appeals, will be
governed by this chapter, chapter 34.05 RCW, and chapter
388-02 WAC, or its successor regulations;

(5) A continuance may be granted for good cause upon
the request of any party, as long as the hearing decision can
still be issued within one hundred twenty days of the date of
the receipt of the appeal, except under the circumstances
described in subsection 6;

(6) If the administrative law judge finds that extenuating
circumstances exist that will make it impossible to render a
decision within one hundred twenty days, the administrative
law judge may extend the one hundred twenty day require-
ment by a maximum of sixty days; and

(7) To comply with the time limits described in this sec-
tion, the individual must be available for the hearing and
other preliminary matters. If the decision is not rendered
within the time limit described in subsection (1), or if appro-
priate under subsection (6), the administrative law judge must
issue an order dismissing the appeal and the preliminary find-
ing will become final.

NEW SECTION

WAC 388-107-1520 Finalizing the preliminary find-
ing. (1) The preliminary finding becomes a final finding
when:

(a) The department notifies the individual of a prelimi-
nary finding and the individual does not ask for an adminis-
trative hearing within the time frame provided under WAC
388-107-1510;

(b) The individual requested an administrative hearing to
appeal the preliminary finding and the administrative law
judge:

(1) Dismisses the appeal following withdrawal of the
appeal or default;

(i1) Dismisses the appeal for failure to comply with the
time limits under WAC 388-107-1510; or

(iii) Issues an initial order upholding the finding; or
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(c) The board of appeals reverses an administrative law
judge's initial order and issues a final order upholding the pre-
liminary finding.

(2) A final finding is permanent, except under the cir-
cumstances described in (3).

(3) A final finding may be removed from the depart-
ment's registry and, as appropriate, any other department lists
under the following circumstances:

(a) The department determines the finding was made in
error;

(b) The finding is rescinded following judicial review; or

(¢) The department is notified of the individual's death.

NEW SECTION

WAC 388-107-1530 Reporting final findings. The
department will report a final finding of abandonment, abuse,
neglect, financial exploitation of a resident, and misappropri-
ation of resident property within ten working days to the fol-
lowing:

(1) The individual;

(2) The current administrator of the facility in which the
incident occurred;

(3) The administrator of the facility that currently
employs the individual, if known;

(4) The department's registry;

(5) The appropriate licensing authority; and

(6) Any other lists maintained by a state or federal
agency as appropriate.

NEW SECTION

WAC 388-107-1540 Appeal of administrative law
judge's initial order or finding. (1) If the individual or the
department disagrees with the administrative law judge's
decision, either party may appeal this decision by filing a
petition for review with the department's board of appeals as
provided under chapter 34.05 RCW and chapter 388-02
WAC.

(2) If the individual appeals the administrative law
judge's decision, the finding will remain on the department's
registry or other lists.

NEW SECTION

WAC 388-107-1550 Disclosure of investigative and
finding information. (1) Information obtained during the
investigation into allegations of abandonment, abuse,
neglect, misappropriation of property, or financial exploita-
tion of a resident, and any documents generated by the
department will be maintained and disseminated with regard
for the privacy of the resident and any reporting individuals
and in accordance with laws and regulations regarding confi-
dentiality and privacy.

(2) Confidential information about residents and man-
dated reporters provided to the individual by the department
must be kept confidential and may only be used by the indi-
vidual to challenge findings through the appeals process.

(3) Confidential information such as the name and other
personal identifying information of the reporter, witnesses, or
the residents will be redacted from the documents unless
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release of that information is consistent with chapter 74.34
RCW and other applicable state and federal laws.

General Notice Requirements

NEW SECTION

WAC 388-107-1560 Notice—Service complete. Ser-
vice of the department notices is complete when:

(1) Personal service is made;

(2) The notice is addressed to the individual or facility at
his or her last known address, and deposited in the United
States mail;

(3) The notice is faxed and the department receives evi-
dence of transmission;

(4) Notice is delivered to a commercial delivery service
with charges prepaid; or

(5) Notice is delivered to a legal messenger service with
charges prepaid.

NEW SECTION

WAC 388-107-1570 Notice—Proof of service. The
department may establish proof of service by any of the fol-
lowing:

(1) A declaration of personal service;

(2) An affidavit or certificate of mailing to the enhanced
services facility or to the individual to whom notice is
directed;

(3) A signed receipt from the person who accepted the
certified mail, the commercial delivery service, or the legal
messenger service package; or

(4) Proof of fax transmission.

Policies

NEW SECTION

WAC 388-107-1580 Policies and procedures. (1) The
enhanced services facility must develop and implement writ-
ten policies and procedures for all treatment, care and ser-
vices provided in the facility.

(2) The enhanced services facility must train staff per-
sons on implementation of all the policies and procedures.

(3) The facility must ensure that the policies and proce-
dures include, at a minimum the following:

(a) Transitioning new residents;

(b) Security precautions to meet the safety needs of the
residents and the surrounding community;

(c) Delayed egress, when used by the facility;

(d) Crisis prevention and response protocol;

(e) Discharge planning;

(f) Compliance with resident rights, consistent with
WAC 388-107-0190;

(g) Suspected abandonment, abuse, neglect, exploita-
tion, or financial exploitation of any resident;

(h) Situations in which there is reason to believe a resi-
dent is not capable of making necessary decisions and no sub-
stitute decision maker is available;

(i) Situations in which a substitute decision maker is no
longer appropriate;
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(j) Situations in which a resident stops breathing or a res-
ident's heart appears to stop beating, including, but not lim-
ited to, any action staff persons must take related to advance
directives and emergency care;

(k) Response to medical emergencies;

(1) Urgent situations in the enhanced services facility
requiring additional staff support;

(m) Appropriate responses to residents engaging in
aggressive or assaultive behavior, including, but not limited
to:

(1) Preventive actions for a behavioral crisis or violent
behavior to ensure the safety of residents and the community;

(i1) Actions to take to protect other residents;

(iii)) When and how to seek outside intervention;

(iv) Training on de-escalation techniques for managing
resident's challenging behavior before it reaches the stage of
physical aggression or assault;

(v) Techniques for staff to use in response to aggressive
behaviors when de-escalation techniques have not suc-
ceeded;

(vi) Evaluation of the safety of the physical environment;

(vii) Issues of respect and dignity of the client; and

(viii) Use of the least restrictive physical and behavioral
interventions depending upon the situation, including use of
holding techniques to physically restrain residents.

(n) Preventing and limiting the spread of infections,
including tuberculosis, consistent with WACs 388-107-0440;

(o) Providing sub-acute detoxification services approved
by an authorized health care provider and ensuring resident
health and safety;

(p) Prohibition of restraints, except when medically nec-
essary;

(q) Use of medications, including marijuana, for staff or
residents;

(r) Presence of firearms in the facility, including provi-
sions for keeping firearms locked and accessible only to
authorized persons;

(s) Safe transportation of residents and the qualifications
of the drivers;

(t) Management of pets in the enhanced services facility;

(u) Medication process for resident outings; and

(v) Medications to include:

(1) Medication services;

(i1) Pharmacy services;

(iii) Storing, securing and accounting for medications;

(iv) Resident controlled medications; and

(v) Medication refusals, including refusals of court
ordered medication.

(w) Are reviewed and updated annually.

(4) The enhanced services facility must make the poli-
cies and procedures specified in subsection (3) of this section
available to staff persons at all times and must inform resi-
dents and residents' representatives of their availability and
make them available upon request.

NEW SECTION

WAC 388-107-1590 Emergency response teams. (1)
The enhanced services facility must have a plan in place to
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address emergency responses to behavioral crisis in order to
protect the residents, staff and community.

(2) The enhanced services facility must develop a policy
of emergency response notification, including after-hours
notification. Subjects of notification may include:

(a) Law enforcement;

(b) Chemical dependency or mental health professional;

(c) Emergency medical personnel;

(d) Program administrator and supervisor;

(e) Resident's case manager; and

(f) Facility treatment team.

NEW SECTION

WAC 388-107-1600 Emergency disaster plan. (1) The
enhanced services facility must develop and implement
detailed written plans and procedures to meet potential emer-
gencies and disasters. At a minimum, the enhanced services
facility must ensure these plans provide for:

(a) Fire or smoke;

(b) Severe weather;

(c) Loss of power;

(d) Earthquake;

(e) Explosion;

(f) Missing resident, elopement;

(g) Loss of normal water supply;

(h) Bomb threats;

(i) Armed individuals;

(j) Gas leak, or loss of service;

(k) Loss of heat supply;

(1) Accounting for residents during a disaster; and

(m) Plans for evacuation of the facility.

(2) The enhanced services facility must train all employ-
ees in emergency procedures when they begin work in the
enhanced services facility, periodically review emergency
procedures with existing staff, and carry out unannounced
staff drills using those procedures.

(3) The enhanced services facility must ensure emer-
gency plans:

(a) Are developed and maintained with the assistance of
qualified fire, safety, and other appropriate experts as neces-
sary;

(b) Are reviewed annually;

(c) Include plans to continue to serve and meet the needs
of the residents during the emergency; and

(d) Include evacuation routes prominently posted on
each unit.

NEW SECTION

WAC 388-107-1610 Pets. (1) Each resident must have
a reasonable opportunity to have regular contact with ani-
mals, if desired.

(2) The enhanced services facility must:

(a) Consider the recommendations of enhanced services
facility residents and staff;

(b) Determine how to provide resident's access to ani-
mals;

(c) Determine the type and number of animals available
in the facility, which the facility can safely manage. Such ani-

Permanent



WSR 14-19-071

mals should include only those customarily considered
domestic pets;

(d) Ensure that any resident's rights, preferences, and
medical needs are not compromised by the presence of an
animal; and

(e) Ensure any animal visiting or living on the premises
has a suitable temperament, is healthy, and otherwise poses
no significant health or safety risks to residents, staff, or vis-
itors.

(3) Animals living on the enhanced services facility
premises must:

(a) Have regular examinations and immunizations,
appropriate for the species, by a veterinarian licensed in
Washington state; and

(b) Be veterinarian certified to be free of diseases trans-
mittable to humans.

(4) Pets must be restricted from:

(a) Central food preparation areas; and

(b) Residents who object to the presence of pets.

NEW SECTION

WAC 388-107-1620 Management agreements/sub-
contracting staff. (1) If the proposed or current licensee uses
a manager, the licensee must have a written management
agreement approved by the department that is consistent with
this chapter.

(2) The proposed or current licensee must notify the
department of its use of a manager upon:

(a) Initial application for a license;

(b) Retention of a manager following initial application;

(c) Change of managers; and

(d) Modification of existing management agreement.

(3) The proposed or current licensee must provide a writ-
ten management agreement, including an organizational
chart showing the relationship between the proposed or cur-
rent licensee, management company, and all related organi-
zations.

(4) The written management agreement must be submit-
ted:

(a) Sixty days before:

(1) The initial licensure date;

(1) The proposed change of ownership date; or

(iii) The effective date of the management agreement; or

(b) Thirty days before the effective date of any amend-
ment to an existing management agreement.

(5) The proposed licensee or the current licensee must
notify the residents and their representatives sixty days
before entering into a management agreement.

NEW SECTION

WAC 388-107-1630 Management agreements—
Licensee. (1) The licensee is responsible for:

(a) The daily operations and provisions of services in the
enhanced services facility;

(b) Ensuring the enhanced services facility is operated in
a manner consistent with all laws and rules applicable to
enhanced services facilities;

(c) Ensuring the manager acts in conformance with a
department approved management agreement; and
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(d) Ensuring the manager does not represent itself as, or
give the appearance that it is the licensee.

(2) The licensee must not give the manager responsibili-
ties that are so extensive that the licensee is relieved of daily
responsibility for the daily operations and provision of ser-
vices in the enhanced services facility. If the licensee does so,
then the department must determine that a change of owner-
ship has occurred.

(3) The licensee and manager must act in accordance
with the terms of the department-approved management
agreements. If the department determines they are not, then
the department may take licensing action.

(4) The licensee may enter into a management agreement
only if the management agreement creates a principal/agent
relationship between the licensee and manager.

NEW SECTION

WAC 388-107-1640 Management agreements—
Terms of agreement. Management agreements, at a mini-
mum must:

(1) Describe the responsibilities of the licensee and man-
ager, including items, services, and activities to be provided;

(2) Require the licensee's governing body, board of
directors, or similar authority to appoint the facility adminis-
trator;

(3) Provide for the maintenance and retention of all
records in accordance with this chapter and other applicable
laws;

(4) Allow unlimited access by the department to docu-
mentation and records according to applicable laws or regu-
lations;

(5) Require the manager to immediately send copies of
inspections and notices of noncompliance to the licensee;

(6) State that the licensee is responsible for reviewing,
acknowledging and signing all enhanced services facility ini-
tial and renewal license applications;

(7) State that the manager and licensee will review the
management agreement annually and notify the department
of any change according to applicable regulations;

(8) Acknowledge that the licensee is the party responsi-
ble for complying with all laws and rules applicable to
enhanced services facilities;

(9) Require the licensee to maintain ultimate responsibil-
ity over personnel issues relating to the operation of the
enhanced services facility and care of the residents, including
but not limited to, staffing plans, orientation and training;

(10) State the manager will not represent itself, or give
the appearance it is the licensee; and

(11) State that a duly authorized manager may execute
resident agreements on behalf of the licensee, but all such
resident agreements must be between the licensee and the res-
ident.

NEW SECTION

WAC 388-107-1650 Management agreements—
Department review. Upon receipt of a proposed manage-
ment agreement, the department may require:

(1) The proposed or current licensee or manager to pro-
vide additional information or clarification;
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(2) Any changes necessary to:

(a) Bring the management agreement into compliance
with this chapter; and

(b) Ensure that the licensee has not been relieved of the
responsibility for the daily operations of the facility.

(3) The licensee to participate in monthly meetings and
quarterly on-site visits to the enhanced services facility.

NEW SECTION

WAC 388-107-1660 Management agreements—Res-
ident funds. (1) If the management agreement delegates day-
to-day management of resident funds to the manager, the
licensee:

(a) Retains all fiduciary and custodial responsibility for
funds that have been deposited with the enhanced services
facility by the resident;

(b) Is directly accountable to the residents for such
funds; and

(c) Must ensure any party responsible for holding or
managing residents' personal funds is bonded or obtains
insurance in sufficient amounts to specifically cover losses of
resident funds; and provides proof of bond or insurance.

(2) If responsibilities for the day-to-day management of
the resident funds are delegated to the manager, the manager
must:

(a) Provide the licensee with a monthly accounting of the
resident funds; and

(b) Meet all legal requirements related to holding, and
accounting for, resident funds.
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PERMANENT RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Securities Division)
[Filed October 1, 2014, 1:31 p.m., effective November 1, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rules in new chapter 460-99C WAC
adopted hereby implement the new exemption from securi-
ties registration created by the Washington Jobs Act of 2014
for crowdfunding offerings. The rules define key terms per-
taining to the crowdfunding exemption; specify the types of
issuers and offerings that may use the exemption; mandate
the use of the Washington Crowdfunding Form as the disclo-
sure document for offerings under the exemption; establish
the requirements for making an initial exemption filing, an
amended filing, or a renewal filing with the securities divi-
sion; establish the requirements for escrow agreements; spec-
ify the information to be included in quarterly reports; adopt
investor protection measures such as bad actor disqualifica-
tion and investor cancellation rights; describe the optional
role of "portals" in assisting with crowdfunding offerings;
establish recordkeeping requirements; require the filing of
advertisements; set filing fees; describe the various restric-
tions on crowdfunding offerings under the Washington Jobs
Act of 2014; and establish other rules necessary to implement
the crowdfunding exemption.
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Statutory Authority for Adoption: RCW 21.20.450,
21.20.880, 21.20.883, 21.20.886.

Other Authority: ESHB 2023.

Adopted under notice filed as WSR 14-17-073 on
August 18, 2014.

Changes Other than Editing from Proposed to Adopted
Version:

*  The securities division added language to the defini-
tion of "portal" in WAC 460-99C-020(4) to clarify
that a portal files offering materials with the director
on behalf of issuers or offers services to issuers as
contemplated in RCW 21.20.883.

*  The securities division deleted proposed WAC 460-
99C-030 (5)(f)(ii) because it was inconsistent with
other provisions.

*  The securities division revised WAC 460-99C-130
(2)(e) and (3) to state that the escrow agent may not
be affiliated with any portal assisting with the offer-
ing, or its officers, directors, managing members, or
affiliates.

*  The securities division removed the financial state-
ment requirement from the quarterly reports rule at
WAC 460-99C-180.

*  The securities division reduced the applicable look-
back period in WAC 460-99C-230 from two years
to twelve months.

A final cost-benefit analysis is available by contacting
Jill Vallely, Department of Financial Institutions, Securities
Division, P.O. Box 9033, Olympia, WA 98507-9033, phone
(360) 902-8801, fax (360) 704-7035, e-mail jill.vallely@dfi.
wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 26, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 1, 2014.

Scott Jarvis
Director

Chapter 460-99C WAC
CROWDFUNDING

NEW SECTION

WAC 460-99C-010 Application. The rules in this
chapter apply to the exemption from registration set forth in
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RCW 21.20.880 for intrastate offerings of securities exempt
under section 3 (a)(11) of the federal Securities Act of 1933
and Securities and Exchange Commission Rule 147, 17
C.F.R. 230.147 (crowdfunding exemption). The rules are
intended to assist Washington start-up companies in access-
ing capital in small securities offerings through equity crowd-
funding (crowdfunding offering). Issuers may work in col-
laboration with organizations that qualify as portals to
develop business plans, complete disclosure documents, to
seek out other technical assistance, and to submit filings in
connection with a public securities offering. The exemption
is intended to reduce the costs and burdens of raising equity
capital for small businesses without sacrificing investor pro-
tection, and to maximize the amount of offering proceeds
available to the issuer for investment in the business. Issuers
eligible for this exemption shall use the Washington Crowd-
funding Form as the disclosure document for the offering.

NEW SECTION

WAC 460-99C-020 Definitions. (1) "Escrow agent"
means a bank, trust company, savings bank, national banking
association, building and loan association, mortgage banker,
credit union, insurance company, an escrow agent that is reg-
istered under chapter 18.44 RCW, or any other independent
escrow agent acceptable to the director. The entity acting as
the escrow agent must be independently audited or examined,
in a manner acceptable to the director, on a regular basis.

(2) "Local associate development organization" means a
Washington associate development organization as defined
in RCW 43.330.010.

(3) "Port district" means a port district formed under
chapter 53.04 RCW.

(4) "Portal" means:
(a) A port district;
(b) A local associate development organization; or

(¢) A broker-dealer registered with the division; that files
offering materials with the director on behalf of issuers seek-
ing to rely on the crowdfunding exemption in RCW 21.20.-
880 or that offers services to issuers as contemplated in RCW
21.20.883.

(5) "Promoter" means:

(a) Any person who, acting alone or in conjunction with
one or more other persons, directly or indirectly, takes initia-
tive in founding and organizing the business or enterprise of
an issuer; or

(b) Any person who, in connection with the founding and
organizing of the business or enterprise of an issuer, directly
or indirectly, receives in consideration of services or prop-
erty, or both services and property, ten percent or more of any
class of securities of the issuer or ten percent or more of the
proceeds from the sale of any class of such securities. How-
ever, a person who receives such securities or proceeds either
solely as underwriting commissions or solely in consider-
ation of property shall not be deemed a promoter within the
meaning of this subsection if such person does not otherwise
take part in founding and organizing the enterprise.
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NEW SECTION

WAC 460-99C-030 Availability. (1) The crowdfund-
ing exemption in RCW 21.20.880 is intended to allow start-
up companies to raise capital in small securities offerings to
Washington residents. The rules in this chapter provide for
the use of a simplified offering document designed to provide
adequate disclosure to investors concerning the issuer, the
securities offered, and the offering itself. Certain issuers may
not be able to make adequate disclosure using the simplified
Washington Crowdfunding Form and will, therefore, be
unable to utilize this exemption. The director finds that the
Washington Crowdfunding Form is generally unsuitable for
the following issuers and programs and that, therefore, they
will not be allowed to utilize the crowdfunding exemption
unless written permission is obtained from the director based
upon a showing that adequate disclosure can be made to
investors using the Washington Crowdfunding Form:

(a) Holding companies, companies whose principal pur-
pose is owning stock in, or supervising the management of,
other companies;

(b) Investment companies subject to the Investment
Company Act of 1940, including private equity funds;

(c) Portfolio companies, such as real estate investment
trusts;

(d) Development stage companies that either have no
specific business plan or purpose or have indicated that their
business plan is to engage in merger or acquisition with an
unidentified company or companies or other entity or person;

(e) Companies with complex capital structures;

(f) Blind pools;

(g) Commodity pools;

(h) Companies engaging in petroleum exploration or
production or mining or other extractive industries;

(1) Equipment leasing programs; and

(j) Real estate programs.

(2) The crowdfunding exemption is available only to a
corporation or centrally managed limited liability company
or limited partnership that is resident and doing business
within Washington at the time of any offer or sale of securi-
ties.

(3) The aggregate purchase price of all securities offered
by an issuer in an offering made pursuant to the crowdfund-
ing exemption in RCW 21.20.880 may not exceed one mil-
lion dollars.

(4) The crowdfunding exemption is available only to
equity offerings by the issuer of the securities and is not
available to any affiliate of that issuer or to any other person
for resale of the issuer's securities. The exemption is not
available to debt offerings.

(5) For the purposes of this section, "equity" includes
convertible preferred stock that is authorized and issued pur-
suant to charter documents that provide holders of the con-
vertible preferred stock with the following protections:

(a) A provision restricting the payment of dividends on
common stock or other outstanding securities of the issuer
unless comparable dividends are paid on all convertible pre-
ferred stock based on the number of common shares into
which they are convertible;

(b) A liquidation preference that provides that the hold-
ers of the convertible preferred stock are entitled to receive in
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preference to the holders of any outstanding common stock
an amount that is at least equal to the amount at which the
convertible preferred stock was purchased from the company
plus any accrued but unpaid dividends;

(c) A conversion feature that allows holders of the con-
vertible preferred stock to convert their shares into common
stock of the company at any time at the conversion rate of at
least one common share per share of convertible preferred
stock. The preferred stock may either be participating or non-
participating preferred stock;

(d) An appropriate antidilution provision providing for
an adjustment of the number of shares into which such stock
is convertible upon any stock split, stock dividend, or similar
event. Such charter documents must also provide for a similar
adjustment upon the issuance of additional common stock,
preferred stock, or convertible debt by the issuer for consid-
eration less than either the consideration paid to the company
for the convertible preferred stock or the current market price
for the common stock;

(e) Voting rights that provide that holders of convertible
preferred stock shall be entitled to that number of votes on all
matters presented to stockholders equal to the number of
shares of common stock then issuable upon conversion of
such shares;

(f) Voting rights that provide that as long as at least fifty
percent of the convertible preferred stock issued remains out-
standing, the approval by at least fifty percent of the voting
interests in the outstanding shares of convertible preferred
stock is required in connection with:

(i) The creation of any senior or pari passu security to the
convertible preferred stock;

(i1) Any increase or decrease in the number of authorized
securities;

(iii) The adoption or amendment of any incentive com-
pensation plan;

(iv) Any adverse change to the rights, preferences, and
privileges of the convertible preferred stock;

(v) Any redemption, repurchase, or other acquisition for
value of any of the company's equity securities, other than
from present or former consultants, directors, or employees
pursuant to the terms of a stock option plan of the company;

(vi) Any material change in the company's line of busi-
ness;

(vii) The merger, consolidation, or reorganization of the
company with and into another company or entity, or of any
other company or entity with and into the company;

(viii) The acquisition of a substantial portion of the
assets or business of another company or entity or any other
acquisition of material assets;

(ix) A sale of all or substantially all of the company's
assets;

(x) Dissolution or liquidation of the company; and

(xi) Any other action materially adversely affecting the
interests of the holders of the convertible preferred stock.

NEW SECTION

WAC 460-99C-040 Filing requirements. In addition
to filing a properly completed Washington Crowdfunding
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Form, issuers seeking to rely on the crowdfunding exemption
in RCW 21.20.880 shall file the following with the division:

(1) The filing fee as prescribed in WAC 460-99C-260;

(2) The issuer's articles of incorporation or other charter
documents pursuant to which the issuer is organized in this
state and all amendments thereto;

(3) The issuer's by-laws or operating agreement, and all
amendments thereto;

(4) A copy of any resolutions by directors setting forth
terms and provisions of capital stock to be issued or by man-
aging members setting forth terms and or capital ownership
interest to be issued;

(5) The issuer's financial statements as of the end of the
issuer's most recent fiscal year, prepared in accordance with
generally accepted accounting principles in the United States.
If the date of the most recent fiscal year end is more than
ninety days prior to the date of filing, the issuer must also
submit an unaudited balance sheet and unaudited statement
of income or operations prepared in accordance with gener-
ally accepted accounting principles in the United States for
the issuer's most recent fiscal quarter;

(6) A copy of any agreements between the issuer and any
portal;

(7) A copy of the escrow agreement between the issuer
and an escrow agent located in the state of Washington in
which offering proceeds will be deposited;

(8) A copy of any subscription agreement for the pur-
chase of securities in this offering;

(9) A specimen or copy of the security to be offered,
including required legends, if the issuer will issue physical
certificates;

(10) A copy of all advertising and other materials
directed to or to be furnished to investors in this offering; and

(11) Any other document reasonably requested by the
director.

NEW SECTION

WAC 460-99C-050 Information requirements. The
issuer shall furnish to prospective investors, at a reasonable
time prior to the sale of securities in reliance on the crowd-
funding exemption in RCW 21.20.880, the most recent
Washington Crowdfunding Form declared exempt by the
director, including all required exhibits thereto.

NEW SECTION

WAC 460-99C-060 Declaration of exempt offering.
An offering made in reliance on the crowdfunding exemption
in RCW 21.20.880 shall not commence until the director has
declared the offering exempt. Neither the fact that an offering
has been declared exempt under RCW 21.20.880 nor the fact
that a Washington Crowdfunding Form has been filed consti-
tutes a finding by the director that any document filed under
these rules is true, complete, and not misleading. Neither any
such fact nor the fact that a crowdfunding exemption is avail-
able means that the director has passed in any way upon the
merits of or qualifications of, or recommended or given
approval to, any person, security, or transaction. It is unlaw-
ful to make, or cause to be made, to any prospective pur-
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chaser, customer, or client any representation inconsistent
with this section.

NEW SECTION

WAC 460-99C-070 Duration of exempt offering. A
crowdfunding offering under RCW 21.20.880 may be
declared exempt for a maximum of twelve months. An
exempt offering may be renewed for one additional twelve-
month period in accordance with WAC 460-99C-100.

NEW SECTION

WAC 460-99C-080 Pending offering—Notice of ter-
mination. The director may in his or her discretion send
notice to the issuer in any pending crowdfunding offering
under RCW 21.20.880 in which no action has been taken for
nine months immediately prior to the sending of such notice,
advising the issuer that the pending filing will be terminated
thirty days from the date of sending unless on or before the
termination date the issuer makes application in writing to the
director showing good cause why it should be continued as a
pending offering. If such application is not made or good
cause not shown, the director may terminate the pending
offering.

NEW SECTION

WAC 460-99C-090 Amendments to Washington
Crowdfunding Form—Material changes. In an offering
made in reliance on the crowdfunding exemption in RCW
21.20.880, if at any time while the offering is ongoing there
is a material change that would affect the accuracy of the
information contained in the Washington Crowdfunding
Form after the offering is declared exempt by the director, the
issuer shall amend the form. In no event shall the Washington
Crowdfunding Form be revised less often than every twelve
months. All amendments must first be filed with the division
and be declared exempt prior to their use.

NEW SECTION

WAC 460-99C-100 Renewal filing requirements. (1)
A crowdfunding offering declared exempt under RCW
21.20.880 may be renewed by filing a renewal notice no later
than thirty days prior to the expiration of the original exempt
offering period declared by the director.

(2) A renewal notice shall consist of the following:

(a) A report of sales as of the most recent practicable
date;

(b) A copy of the issuer's updated Washington Crowd-
funding Form;

(c) The issuer's financial statements as of the end of the
issuer's most recent fiscal year, prepared in accordance with
generally accepted accounting principles in the United States.
If the date of the most recent fiscal year end is more than
ninety days prior to the date of renewal, the issuer must also
submit an unaudited balance sheet and unaudited statement
of income or operations prepared in accordance with gener-
ally accepted accounting principles in the United States for
the issuer's most recent fiscal quarter; and
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(d) The filing fee prescribed in WAC 460-99C-260.

(3) A crowdfunding offering shall not be considered
renewed until the director has declared the renewal offering
exempt.

NEW SECTION

WAC 460-99C-110 Minimum target offering
amount. (1) The issuer shall specify a minimum target offer-
ing amount and deadline to raise the minimum target offering
amount in its Washington Crowdfunding Form. The issuer
must demonstrate to the director that the minimum target
offering amount, together with other sources of financing, is
sufficient to implement the business plan of the issuer. If the
proceeds are insufficient, the director may require a revised
minimum target offering amount.

(2) The deadline by which the issuer must raise its mini-
mum target offering amount may be no longer than twelve
months from the date the offering is declared exempt by the
director.

NEW SECTION

WAC 460-99C-120 Investor right of cancellation. (1)
In an offering conducted under RCW 21.20.880, an investor
may cancel an investment commitment for any reason until
such time as the target minimum offering amount has been
raised.

(2) If there is a material change to the terms of the offer-
ing or to the information provided by the issuer in the Wash-
ington Crowdfunding Form before the minimum target offer-
ing amount has been raised, the issuer must give or send to
any investor who has made an investment commitment notice
of the material change and notice that the investor may cancel
an investment commitment for any reason until such time as
the target minimum offering amount has been raised.

NEW SECTION

WAC 460-99C-130 Escrow agreement provisions. (1)
The issuer must enter into an escrow agreement with an inde-
pendent escrow agent, as defined in WAC 460-99C-020,
located in the state of Washington that includes the following
terms:

(a) All offering proceeds shall be maintained in an
account controlled by the escrow agent;

(b) All offering proceeds will be released to the issuer
only when the aggregate capital raised from all purchasers is
equal to or greater than the minimum target offering amount
specified in the Washington Crowdfunding Form;

(c) If the proceeds do not meet the minimum require-
ments by the deadline set forth in the Washington Crowd-
funding Form, the escrow agent must:

(1) Release and return the proceeds directly to the inves-
tors;

(i) Pay to investors, on a pro rata basis, any interest
earned on the proceeds; and

(iii) Not deduct any expenses, including fees of the
escrow agent.
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(d) No creditor or affiliate of the issuer, portals engaged
by the issuer, or escrow agent will have any claim to the
escrowed proceeds;

(e) The escrow agent agrees to maintain its independence
from the issuer, any portal assisting with the offering, and the
officers, directors, managing members, and affiliates of the
issuer or any portal assisting with the offering.

(f) The director may inspect the records of the impound
account maintained by the escrow agent at any reasonable
time at the location of the records, and copy any record that is
inspected.

(2) The escrow agreement must be signed by an officer
of the issuer and an authorized representative of the escrow
agent.

(3) The escrow agent may not be affiliated with the
issuer, any portal assisting with the offering, or any officers,
director, managing member, or affiliate of the issuer or any
portal assisting with the offering.

NEW SECTION

WAC 460-99C-140 Issuer compliance with investor
limitations. Prior to accepting investor funds or an irrevoca-
ble commitment to invest, the issuer must obtain the follow-
ing from each investor:

(1) Evidence of residency of the investor in the state of
Washington;

(2) A copy of the Investor Certifications and Acknowl-
edgements Form prescribed by the director that has been
either manually or electronically signed by the investor.

NEW SECTION

WAC 460-99C-150 Aggregate investment limita-
tions. (1) In each sale of securities in reliance on the crowd-
funding exemption under RCW 21.20.880, the issuer must
reasonably believe that the aggregate amount of securities
sold to any investor by one or more issuers offering or selling
securities under the crowdfunding exemption during the
twelve-month period preceding the date of the sale, together
with the securities to be sold by the issuer to the investor,
does not exceed the lesser of:

(a) Two thousand dollars or five percent of the annual
income or net worth of the investor, whichever is greater, if
either the annual income or the net worth of the investor is
less than one hundred thousand dollars; or

(b) Ten percent of the annual income or net worth of the
investor, as applicable, up to one hundred thousand dollars, if
either the annual income or net worth of the investor is one
hundred thousand dollars or more.

(2) For the purpose of determining the annual income of
an investor under this section, the annual income of an inves-
tor shall be the investor's lowest annual net income out of the
two most recently completed calendar or fiscal years, pro-
vided that the investor has a reasonable expectation of having
at least that amount of net income in the current calendar or
fiscal year.

(3) For the purpose of calculating the net worth of an
investor under this section:

(a) The investor's primary residence shall not be
included as an asset;
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(b) Indebtedness that is secured by the investor's primary
residence, up to the estimated fair market value of that pri-
mary residence at the time of the sale of securities, shall not
be included as a liability (except that if the amount of such
indebtedness outstanding at the time of the sale of securities
exceeds the amount outstanding sixty days before such time,
other than as a result of the acquisition of the primary resi-
dence, the amount of such excess shall be included as a liabil-
ity); and

(c) Indebtedness that is secured by the investor's primary
residence in excess of the estimated fair market value of the
primary residence shall be included as a liability.

NEW SECTION

WAC 460-99C-160 Evidence of residency. (1) At or
before the time an issuer accepts any funds or an irrevocable
commitment to invest by any person in an offering conducted
in reliance on the crowdfunding exemption under RCW
21.20.880, either the issuer or an agent representing the issuer
must obtain evidence of the residency of the person in the
state of Washington.

(2) For purposes of subsection (1) of this section, the fol-
lowing is a nonexclusive list of prima facie evidence of the
residency of any person provided, however, that the issuer or
its agent does not have knowledge that such person is not a
resident of the state of Washington:

(a) A valid driver's license, chauffeur's license, or offi-
cial personal identification card issued by the state of Wash-
ington;

(b) A current Washington voter registration;

(c) A concealed weapons permit;

(d) A homeowner's insurance policy or invoice showing
the address of the insured property or residence;

(e) A home utility bill (such as gas, electricity, water,
garbage, landline telephone, or cable) or hook-up work order
dated within the past sixty days. A utility bill or work order is
not acceptable if two unrelated people are listed;

(f) Mortgage documents;

(g) A property tax bill or statement dated within the past
twelve months;

(h) The person's name and address in a current phone
book made by a telephone book publisher;

(1) A moorage bill or contract showing the person lives
on a boat in a marina in the state of Washington;

(j) A federal or state government agency-issued check;

(k) A tribal ID that contains the person's current residen-
tial address;

(1) A filed property deed or title for the person's current
residence;

(m) An auto insurance policy;

(n) A Washington state business license;

(o) Business mail dated within the past sixty days. Mail
must include the person's first and last name, and must be
from state or federal revenue departments, the Social Security
Administration, the U.S. Treasury, or the Internal Revenue
Service. It may not be addressed "in care of," "for," or "parent
of";

(p) Medical records paid by insurance or a medical bill;
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(q) A medicaid card or department of social and health
services medical coupon;

(r) A pay stub that contains the person's name, the per-
son's current residence address, the employer's name, and the
employer's phone number or address;

(s) A professional license;

(t) A selective service card showing a Washington state
address;

(u) A professionally filed tax return or filed copy sent to
the person by the Internal Revenue Service for the most
recent tax filing year;

(v) A W-2 form for the previous year;

(w) A Washington state vehicle registration.

NEW SECTION

WAC 460-99C-170 Restrictions on resale. (1) Securi-
ties issued in reliance on the crowdfunding exemption in
RCW 21.20.880 may not be transferred by the purchaser
during a one-year period beginning on the date of purchase,
unless the securities are transferred:

(a) To the issuer of the securities;

(b) To an accredited investor;

(c) Pursuant to an effective registration statement under
the Securities Act of Washington, chapter 21.20 RCW; or

(d) To a member of the family of the purchaser or the
equivalent, or in connection with the death or divorce or other
similar circumstances, in the discretion of the director.

(2) Securities issued under the crowdfunding exemption
in RCW 21.20.880 are also restricted by the requirements for
the federal exemption from registration for intrastate offer-
ings under section 3 (a)(11) of the federal Securities Act of
1933, 15 U.S.C. 77¢c (a)(11), and securities and exchange
commission Rule 147, 17 C.F.R. 230.147, including restric-
tions on transfer of securities by the purchaser.

Note: Rule 147 generally provides that during the period in which
securities that are part of an issue are being offered and sold by
the issuer, and for a period of nine months from the date of last
sale by the issuer of such securities, all resales of any part of the
issue, by any person, shall be made only to persons residing
within the state of Washington. Issuers are cautioned to care-
fully review and implement safeguards to ensure their compli-

ance with the restrictions contained in Rule 147, as well as the
restrictions contained in RCW 21.20.880.

NEW SECTION

WAC 460-99C-180 Quarterly reporting require-
ments. For as long as securities issued under the crowdfund-
ing exemption in RCW 21.20.880 remain outstanding, the
issuer shall provide a quarterly report to the issuer's share-
holders by making such report publicly accessible, free of
charge, at the issuer's internet web site address within forty-
five days of the end of each fiscal quarter. The report must
contain the following information:

(1) Executive officer and director compensation, includ-
ing specifically the cash compensation earned by the execu-
tive officers and directors since the previous report and on an
annual basis, and any bonuses or other compensation, includ-
ing stock options or other rights to receive equity securities of
the issuer or any affiliate of the issuer, received by them;
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(2) The names of the issuer's owners of twenty percent or
more of a class of outstanding securities, directors, officers,
managing members and/or other persons occupying similar
status or performing similar functions on behalf of the issuer;

(3) A brief analysis by management of the issuer of the
business operations and financial condition of the issuer.

NEW SECTION

WAC 460-99C-190 Final sales report. Upon comple-
tion of an offering made in reliance on the crowdfunding
exemption in RCW 21.20.880, an issuer shall file a final sales
report in the form prescribed by the director no later than
thirty days after the last sale in the offering with the director
that includes the following information:

(1) The time period in which the offering was open;

(2) The number of shares or units sold in the offering;

(3) The number of investors that purchased shares or
units in the offering; and

(4) The dollar amount sold in the offering.

NEW SECTION

WAC 460-99C-200 Integration. (1) All sales that are
part of the same offering in reliance on these rules must meet
all of the terms and conditions of these rules. Offers and sales
that are made more than six months before the start of an
offering or are made more than six months after completion
of an offering, will not be considered part of that offering, so
long as during those six month periods there are no offers or
sales of securities by or for the issuer that are of the same or
a similar class as those offered or sold under these rules, other
than those offers or sales of securities under an employee
benefit plan.

(2) The following factors should be considered in deter-
mining whether offers and sales should be integrated for pur-
poses of the crowdfunding exemption under these rules:

(a) Whether the sales are part of a single plan of financ-
ng;

(b) Whether the sales involve issuance of the same class
of securities;

(c) Whether the sales have been made at or about the
same time;

(d) Whether the same type of consideration is received;
and

(e) Whether the sales are made for the same general pur-
pose.

NEW SECTION

WAC 460-99C-210 Activities of portals. (1) A portal
shall require, at a minimum, the following information from
an issuer planning a crowdfunding offering under RCW
21.20.880 prior to offering services to the issuer or forward-
ing the issuer's materials to the director:

(a) A description of the issuer, including type of entity,
location, and business plan, if any;

(b) The issuer's intended use of proceeds from the
crowdfunding offering under RCW 21.20.880;

(c) Identities of officers, directors, managing members
and ten percent beneficial owners, as applicable;
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(d) A description of any outstanding securities; and

(e) A description of any litigation or legal proceedings
involving the issuer, its officers, directors, managing mem-
bers, or ten percent beneficial owners, as applicable.

(2) Upon receipt of the information set forth in subsec-
tion (1) of this section, the portal may offer services to the
issuer that the portal deems appropriate or necessary to meet
the criteria for the exemption. Such activities may include:

(a) Assistance with the development of a business plan;

(b) Ministerial assistance in completion of crowdfunding
exemption filings under these rules;

(c) Referral to legal services;

(d) Referral to business consulting and accounting ser-
vices to assist with compiling and reporting financial infor-
mation required by these rules;

(e) Other technical assistance in preparation for a crowd-
funding offering by the issuer; and

(f) Submission of exemption materials to the director.

(3) Portals are prohibited from engaging in the following
activities:

(a) Providing investment advice or recommendations if
the portal is not registered or exempt from registration as an
investment adviser;

(b) Soliciting purchases, sales, or offers to buy securities
offered in connection with its services unless the portal is a
broker-dealer registered with the division;

(c) Compensating employees, agents, or other persons
for the solicitation of purchases, sales, or offers in connection
with its services unless the portal is a broker-dealer registered
with the division;

(d) Holding, managing, possessing, handling investor
funds or securities, or otherwise acting in the manner of an
escrow agent on behalf of an issuer; or

(e) Engaging in conduct constituting that of an under-
writer or any other activity that constitutes purchasing securi-
ties for the purpose of distribution.

NEW SECTION

WAC 460-99C-220 Bad actor disqualification. (1)
The crowdfunding exemption under RCW 21.20.880 shall
not be available if the issuer; any predecessor of the issuer;
any affiliated issuer; any director, executive officer, other
officer participating in the offering, general partner, or man-
aging member of the issuer; any beneficial owner of twenty
percent or more of the issuer's outstanding voting equity
securities, calculated on the basis of voting power; any pro-
moter connected with the issuer in any capacity at the time of
making an exemption filing under RCW 21.20.880; any per-
son that has been or will be paid (directly or indirectly) remu-
neration for solicitation of purchasers in connection with the
offering of securities; or any director, executive officer or
other officer participating in the offering of any such solici-
tor, general partner, or managing member of such solicitor:

(a) Has been convicted, within ten years before making
an exemption filing under RCW 21.20.880 or five years, in
the case of issuers, their predecessors, and affiliated issuers,
of any felony or misdemeanor:

(i) In connection with the purchase or sale of any secu-

rity;
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(i1) Involving the making of any false filing with the
securities and exchange commission or a state securities
commission (or an agency or officer of a state performing
like functions); or

(iii) Arising out of the conduct of the business of an
underwriter, broker, dealer, municipal securities dealer,
investment adviser, or paid solicitor of purchasers of securi-
ties;

(b) Is subject to any order, judgment or decree of any
court of competent jurisdiction, entered within five years
before making an exemption filing under RCW 21.20.880,
that, at the time of filing, restrains or enjoins such person
from engaging or continuing to engage in any conduct or
practice:

(i) In connection with the purchase or sale of any secu-
rity;

(ii) Involving the making of any false filing with the
securities and exchange commission or a state securities
commission (or an agency or officer of a state performing
like functions); or

(iii) Arising out of the conduct of the business of an
underwriter, broker, dealer, municipal securities dealer,
investment adviser, or paid solicitor of purchasers of securi-
ties;

(c) Is subject to a final order of a state securities commis-
sion (or an agency or officer of a state performing like func-
tions); a state authority that supervises or examines banks,
savings associations, or credit unions; a state insurance com-
mission (or an agency or officer of a state performing like
functions); an appropriate federal banking agency; the U.S.
Commodity Futures Trading Commission; or the National
Credit Union Administration that:

(1) At the time of making an exemption filing under
RCW 21.20.880, bars the person from:

(A) Association with an entity regulated by such com-
mission, authority, agency, or officer;

(B) Engaging in the business of securities, insurance or
banking; or

(C) Engaging in savings association or credit union
activities; or

(i1) Constitutes a final order based on a violation of any
law or regulation that prohibits fraudulent, manipulative, or
deceptive conduct entered within ten years before making an
exemption filing under RCW 21.20.880;

(d) Has filed a registration statement which is the subject
of a currently effective registration stop order entered pursu-
ant to the Securities Act of Washington, chapter 21.20 RCW,
or any other state's securities law, within five years prior to
making an exemption filing for an offering under RCW
21.20.880;

(e) Is currently subject to any state administrative
enforcement order or judgment entered by the Washington
state administrator of securities or any other state's securities
administrator within five years prior to making an exemption
filing for an offering under RCW 21.20.880 or is subject to
any state's administrative enforcement order or judgment in
which fraud or deceit including, but not limited to, making
untrue statements of material facts and omitting to state mate-
rial facts, was found and the order or judgment was entered
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within five years prior to making an exemption filing for an
offering under RCW 21.20.880;

(f) Is subject to an order of the Securities and Exchange
Commission entered pursuant to section 15(b) or 15B(c) of
the Securities Exchange Act of 1934 (15 U.S.C. 780(b) or
780-4(c)) or section 203 (e) or (f) of the Investment Advisers
Act of 1940 (15 U.S.C. 80b-3 (e) or (f)) that, at the time of
making an exemption filing under RCW 21.20.880:

(1) Suspends or revokes such person's registration as a
broker, dealer, municipal securities dealer or investment
adviser;

(i1) Places limitations on the activities, functions or oper-
ations of such person; or

(iii) Bars such person from being associated with any
entity or from participating in the offering of any penny
stock;

(g) Is subject to any order of the Securities and Exchange
Commission entered within five years before making an
exemption filing under RCW 21.20.880 that, at the time of
filing, orders the person to cease and desist from committing
or causing a violation or future violation of:

(1) Any scienter-based anti-fraud provision of the federal
securities laws, including without limitation section 17 (a)(1)
of the Securities Act of 1933 (15 U.S.C. 77q (a)(1)), section
10(b) of the Securities Exchange Act of 1934 (15 U.S.C.
78j(b)) and 17 C.F.R. 240.10b-5, section 15 (c)(1) of the
Securities Exchange Act of 1934 (15 U.S.C. 780 (c)(1)) and
section 206(1) of the Investment Advisers Act of 1940 (15
U.S.C. 80b-6(1)), or any other rule or regulation thereunder;
or

(1) Section 5 of the Securities Act of 1933 (15 U.S.C.
77e).

(h) Is suspended or expelled from membership in, or sus-
pended or barred from association with a member of, a regis-
tered national securities exchange or a registered national or
affiliated securities association for any act or omission to act
constituting conduct inconsistent with just and equitable prin-
ciples of trade;

(i) Has filed (as a registrant or issuer), or was named as
an underwriter in, any registration statement or Regulation A
offering statement filed with the securities and exchange
commission that, within five years before such sale, was the
subject of a refusal order, stop order, or order suspending the
Regulation A exemption, or is, at the time of such sale, the
subject of an investigation or proceeding to determine
whether a stop order or suspension order should be issued; or

(j) Is subject to a United States Postal Service false rep-
resentation order entered within five years before the making
of an exemption filing under RCW 21.20.880, or is, at the
time of such filing, subject to a temporary restraining order or
preliminary injunction with respect to conduct alleged by the
United States Postal Service to constitute a scheme or device
for obtaining money or property through the mail by means
of false representations.

(2) For purposes of subsection (1) of this section, "final
order" shall mean a written directive or declaratory statement
issued by a federal or state agency described in subsection
(1)(c) of this section under applicable statutory authority that
provides for notice and an opportunity for hearing, which
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constitutes a final disposition or action by that federal or state
agency.

(3) Subsection (1) of this section shall not apply:

(a) Upon a showing of good cause and without prejudice
to any other action by the director, if the director determines
that it is not necessary under the circumstances that an
exemption be denied;

(b) If, before the relevant filing, the court or regulatory
authority that entered the relevant order, judgment or decree
advises in writing (whether contained in the relevant judg-
ment, order or decree or separately to the director or its staff)
that disqualification under subsection (1) of this section
should not arise as a consequence of such order, judgment, or
decree; or

(c) If the issuer establishes that it did not know and, in
the exercise of reasonable care, could not have known that a
disqualification existed under subsection (1) of this section.
An issuer will not be able to establish that it has exercised
reasonable care unless it has made, in light of the circum-
stances, factual inquiry into whether any disqualifications
exist. The nature and scope of the factual inquiry will vary
based on the facts and circumstances concerning, among
other things, the issuer and the other offering participants.

(4) For purposes of subsection (1) of this section, events
relating to any affiliated issuer that occurred before the affil-
iation arose will be not considered disqualifying if the affili-
ated entity is not:

(a) In control of the issuer; or

(b) Under common control with the issuer by a third
party that was in control of the affiliated entity at the time of
such event.

NEW SECTION

WAC 460-99C-230 Disqualification based on report-
ing failures. An issuer that has sold securities in reliance on
RCW 21.20.880 and has not complied with the quarterly
reporting requirements set forth in WAC 460-99C-180
during the twelve months immediately preceding the filing of
the Washington Crowdfunding Form is ineligible to offer
securities in reliance on RCW 21.20.880.

NEW SECTION

WAC 460-99C-240 Books and records—Inspection
rights. (1) An issuer that has filed or is required to file under
the crowdfunding exemption must keep and maintain written
or electronic records relating to offers and sales of securities
made in reliance on the crowdfunding exemption for at least
six years following the termination of the offering. These
records shall include:

(a) The issuer's Washington Crowdfunding Form and all
exhibits, together with all amendments thereto;

(b) Evidence of residency from each investor in the
offering;

(¢) A manually or electronically signed copy of the
Investor Certifications and Acknowledgements Form for
each investor in the offering;

(d) Final sales reports filed with the director; and

(e) Quarterly reports and all other communications with
shareholders.
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(2) The director may access, inspect, review, copy, and
remove for inspection any records described in subsection (1)
of this section.

NEW SECTION

WAC 460-99C-250 Advertising—Filing require-
ments. (1) All advertising directed to or to be furnished to
investors in an offering under RCW 21.20.880 shall be filed
with the director no later than seven days prior to publication
or distribution.

(2) The following forms and types of advertising are per-
mitted without the necessity for filing or prior authorization
by the administrator, unless specifically prohibited.

(a) So-called "tombstone" advertising, containing no
more than the following information:

(i) Name and address of issuer;

(i) Identity or title of security;

(iii) Per unit offering price, number of shares and amount
of offering;

(iv) Brief, general description of business;

(v) Name and address of broker-dealer or underwriter, or
address where offering circular or prospectus can be
obtained; and

(vi) Date of issuance.

(b) Dividend notices, proxy statements and reports to
shareholders, including periodic financial reports.

(c) Sales literature, advertising or market letters prepared
in conformity with the applicable regulations and in compli-
ance with the filing requirements of the SEC, FINRA, or an
approved securities exchange.

NEW SECTION

WAC 460-99C-260 Filing fees. The following fees
apply to crowdfunding filings:

(1) The fee for filing an initial Washington Crowdfund-
ing Form with the director is six hundred dollars.

(2) The renewal filing fee is one hundred dollars.

WSR 14-21-003
PERMANENT RULES
DEPARTMENT OF LICENSING
[Filed October 1, 2014, 2:36 p.m., effective November 1, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Revise and update WAC 308-96A-096 to
require that a natural person present an unexpired driver's
license only upon initial vehicle registration.

Citation of Existing Rules Affected by this Order:
Amending WAC 308-96A-096.

Statutory Authority for Adoption: RCW 46.01.110,
46.16A.220.

Adopted under notice filed as WSR 14-17-080 on
August 18, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 1, 2014.

Damon Monroe
Rules Coordinator

AMENDATORY SECTION (Amending WSR 06-17-033,
filed 8/8/06, effective 9/8/06)

WAC 308-96A-096 Registration requirements. (1)
What is required when registering a vehicle in Washing-
ton?

(a) The name of each registered owner((;)) (natural per-
son or business) of the vehicle and, if the vehicle is subject to
a lien or other security interest, the name of each secured
party;

(b) The registered owner's primary residence street
address (((atthe<chotce-of-theregistered-owner;)) a mailing
address if different from the residence address can also be
given); ((and))

(c) The primary secured party's mailing address; and

(d) ((Fernatural-persens)) When initially registering the
vehicle, each registered owner who is a natural person must
meet one of the following requirements:

(1) ((Presentatien—of)) Present an unexpired Washington
state driver's license; or

(i1) ((Certifieation)) Certify that he or she is:

(A) A Washington resident who does not operate a motor
vehicle on public roads; or

(B) Exempt from the requirement to obtain a Washing-
ton state driver's license under RCW 46.20.025((=

. (o, L .
el ; ft”ffii.i ° i > Seetie | SHAree E]ji - 5]5. ]f
reeord)); or

(iii) Provide evidence that, in the department's view, sat-
isfactorily demonstrates a valid and compelling reason for
not being able to meet this requirement.

(2) For ((the)) purposes of this section, "present((s))"
means:

(a) If registering in person, to bring and display the unex-
pired Washington state driver's license to the department or
its agents and subagents and for each additional registered
owner who is a natural person shown on the vehicle record, a
photocopy of, or to provide in writing, the license number
and expiration date from an unexpired Washington state
driver's license.

(b) ((Fer-internet-transactions;to-enterthe Heense -
Eli.i m,f ]E.*fm .tm date-from-an-unexpired-Washington-state
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fe))) If registering by mail, to provide in writing the
license number and expiration date from an unexpired Wash-

ington state driver's license.

(3) For ((the)) purposes of this section, "valid and com-
pelling" reasons include:

(a) Driving privilege has been withdrawn by the depart-
ment or a court.

(b) A co-owner is not available. Circumstances to
include, but not be limited to, being incarcerated or out-of-
state due to work assignment or personal need.

(c) A co-owner is deceased.

(d) Persons who are divorced and the registered owner
awarded the vehicle presents a divorce decree showing the
vehicle was awarded to them.

(e) Active military stationed in a foreign country or oth-
erwise not available to provide the information.

(f) Military personnel who are at least sixteen years of
age, including a spouse or dependent, who have in their
immediate possession a valid driver's license issued by the
jurisdiction designated as their home of record.

(g) Other reasons determined by the director or his or her
designee to be valid and compelling.

(4) For ((the)) purposes of this section, a "natural person"”
may be a resident of this state even though that person has or
claims residency in another state or intends to leave this state
at some future time. ((A—natural-persen—-will-be-presumed))
The department will presume a natural person is a resident if
he or she meets at least two of the following conditions ((are
met)):

(a) (Xoumaintain)) Maintains a residence in this state
for personal use;

(b) (¥euhave)) Has a Washington state driver's license
or a Washington state resident hunting or fishing license;

(c) ((Feuuse)) Uses a Washington state address for fed-
eral income tax or state tax purposes;

(d) ((feuhave)) Has previously maintained a residence
in this state for personal use and ((have)) has not established
a permanent residence outside the state of Washington (for
example, a person who retires and lives in a motor home or
vessel which is not permanently attached to any property);

(e) (X¥eu—elaim)) Claims this state as residence for
obtaining eligibility to hold a public office or for judicial
actions;

(f) (Fewrare)) Is a custodial parent with a child attending
public school in this state;

(g) The department may consider factors other than those
listed in this subsection to determine that a person intends to
be located in or be a resident of this state. However, the
department may not consider those factors alone to presume
residency((3)).

(@) (5) A natural person who is a resident of Wash-
ington may not form a corporation, trust or other entity in
another jurisdiction for the purpose of evading Washington
vehicle registration.

()W s bicle-with-joi hared

ownership—yeumustpresent-thefellowing foreachregis-

rivers i ;
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WSR 14-21-017
PERMANENT RULES
STATE BOARD OF HEALTH
[Filed October 2, 2014, 12:22 p.m., effective November 2, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 246-650 WAC, Newborn screening,
the rules adopt amendments from SHB 2544, chapter 18,
Laws of 2014. The law requires each hospital, and all health
care providers attending a birth outside of a hospital to collect
and submit a sample blood specimen for all newborns no
more than forty-eight hours after the birth of the newborn.
The department public health lab must receive the sample
blood specimen within seventy-two hours after the collec-
tion, excluding closed days.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-650-010, 246-650-020, and 246-650-
040.

Statutory Authority for Adoption: Chapter 70.83 RCW

Adopted under notice filed as WSR 14-14-066 on June
27,2014.

Changes Other than Editing from Proposed to Adopted
Version: The board adopted the language edit in WAC 246-
650-040 (2)(c) to state "The time taken by health care provid-
ers to notify parents and guardians after being notified by the
department about infant screening tests that indicate a suspi-
cion of abnormality that requires further diagnostic evalua-
tion. Notification times will be summarized and reported in
increment of days." This explains "prompt."

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 3,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 3, Repealed 0.

Date Adopted: August 13, 2014.

Michelle A. Davis
Executive Director
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AMENDATORY SECTION (Amending WSR 13-24-072,
filed 11/26/13, effective 1/1/14)

WAC 246-650-010 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

For the purposes of this chapter:

(1) "Amino acid disorders" means disorders of metabo-
lism characterized by the body's inability to correctly process
amino acids or the inability to detoxify the ammonia released
during the breakdown of amino acids. The accumulation of
amino acids or their by-products may cause severe complica-
tions including mental retardation, coma, seizures, and possi-
bly death. For the purpose of this chapter amino acid disor-
ders include: Argininosuccinic acidemia (ASA), citrul-
linemia (CIT), homocystinuria (HCY), maple syrup urine
disease (MSUD), phenylketonuria (PKU), and tyrosinemia
type I (TYRI).

(2) "Board" means the Washington state board of health.

(3) "Biotinidase deficiency" means a deficiency of an
enzyme (biotinidase) that facilitates the body's recycling of
biotin. The result is biotin deficiency, which if undetected
and untreated, may result in severe neurological damage or
death.

(4) "Congenital adrenal hyperplasia" means a severe dis-
order of adrenal steroid metabolism which may result in
death of an infant during the neonatal period if undetected
and untreated.

(5) "Congenital hypothyroidism" means a disorder of
thyroid function during the neonatal period causing impaired
mental functioning if undetected and untreated.

(6) "Cystic fibrosis" means a life-shortening disease
caused by mutations in the gene encoding the cystic fibrosis
transmembrane conductance regulator (CFTR), a transmem-
brane protein involved in ion transport. Affected individuals
suffer from chronic, progressive pulmonary disease and
nutritional deficits. Early detection and enrollment in a com-
prehensive care system provides improved outcomes and
avoids the significant nutritional and growth deficits that are
evident when diagnosed later.

(7) "Department" means the Washington state depart-
ment of health.

(8) "Fatty acid oxidation disorders" means disorders of
metabolism characterized by the inability to efficiently use
fat to make energy. When the body needs extra energy, such
as during prolonged fasting or acute illness, these disorders
can lead to hypoglycemia and metabolic crises resulting in
serious damage affecting the brain, liver, heart, eyes, muscle,
and possibly death. For the purpose of this chapter fatty acid
oxidation disorders include: Carnitine uptake defect (CUD),
long-chain L-3-OH acyl-CoA dehydrogenase deficiency
(LCHADD), medium-chain acyl-CoA dehydrogenase defi-
ciency (MCADD), trifunctional protein deficiency (TFP),
and very long-chain acyl-CoA dehydrogenase deficiency
(VLCADD).

(9) "Galactosemia" means a deficiency of enzymes that
help the body convert the simple sugar galactose into glucose
resulting in a buildup of galactose and galactose-1-PO, in the

blood. If undetected and untreated, accumulated galactose-1-
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PO, may cause significant tissue and organ damage often
leading to sepsis and death.

(10) "Hemoglobinopathies" means a group of hereditary
blood disorders caused by genetic alteration of hemoglobin
which results in characteristic clinical and laboratory abnor-
malities and which leads to developmental impairment or
physical disabilities.

(11) "Organic acid disorders" means disorders of metab-
olism characterized by the accumulation of nonamino
organic acids and toxic intermediates. This may lead to met-
abolic crisis with ketoacidosis, hyperammonemia and hypo-
glycemia resulting in severe neurological and physical dam-
age and possibly death. For the purpose of this chapter
organic acid disorders include: 3-OH 3-CH3 glutaric aciduria
(HMGQ), beta-ketothiolase deficiency (BKT), glutaric acide-
mia type I (GA 1), isovaleric acidemia (IVA), methylmalonic
acidemia (CblA,B), methylmalonic acidemia (mutase defi-
ciency) (MUT), multiple carboxylase deficiency (MCD), and
propionic acidemia (PROP).

(12) "Newborn" means an infant born in ((ahespital))
any setting in the state of Washington ((ptrierte-discharge
fromthe-hospital-of birth-or-transfer)).

(13) "Newborn screening specimen/information form"
means the information form provided by the department
including the filter paper portion and associated dried blood
spots. A specimen/information form containing patient infor-
mation is "health care information" as ((defined-by-the Yni-
feﬂaa—Heal%h—Gafe—Iﬂfefmaﬁeﬂﬁet—RG\WG—GQ—%G(—H)) used
in chapter 70.02 RCW.

(14) "Significant screening test result" means a labora-
tory test result indicating a suspicion of abnormality and
requiring further diagnostic evaluation of the involved infant
for the specific disorder.

(15) "Severe combined immunodeficiency (SCID)"
means a group of congenital disorders characterized by pro-
found deficiencies in T- and B- lymphocyte function. This
results in very low or absent production of the body's primary
infection fighting processes that, if left untreated, results in
severe recurrent, and often life-threatening infections within
the first year of life.

AMENDATORY SECTION (Amending WSR 13-24-072,
filed 11/26/13, effective 1/1/14)

WAC 246-650-020 Performance of screening tests.
(1) Hospitals ((previding)) and other providers of birth and
delivery services or neonatal care to infants shall:

(a) Inform parents or responsible parties, by providing a
departmental information pamphlet or by other means, of:

(i) The purpose of screening newborns for congenital
disorders;

(i) Disorders of concern as listed in WAC 246-650-
020(2);

(iii) The requirement for newborn screening;

(iv) The legal right of parents or responsible parties to
refuse testing because of religious tenets or practices as spec-
ified in RCW 70.83.020; and

(v) The specimen storage, retention and access require-
ments specified in WAC 246-650-050.
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(b) Obtain a blood specimen for laboratory testing as
specified by the department from each newborn ((prierte-dis-
charge-from-the-hospital-orifnet-yet-diseharged;)) no later
than ((five-days-efage)) forty-eight hours following birth.

(c) Use department-approved newborn screening speci-
men/information forms and directions for obtaining speci-
mens.

(d) Enter all identifying and related information required
on the specimen/information form following directions of the
department.

(e) In the event a parent or responsible party refuses to
allow newborn screening, obtain signatures from parents or
responsible parties on the department specimen/information
form.

(f) Forward the specimen/information form with dried
blood spots or signed refusal to the Washington state public
health laboratory so that it will be received no later than ((the
d—ay—&fter—eeﬂeeﬁeﬂ—er—fefusal—ﬂg&&mfe)) seventy-two hours
following collection of the specimen, excluding any day that
the state laboratory is closed.

(2) Upon receipt of specimens, the department shall:

(a) Record the time and date of receipt;

(b) Perform appropriate screening tests for:

(1) Biotinidase deficiency;

(i1) Congenital hypothyroidism;

(ii1) Congenital adrenal hyperplasia;

(iv) Galactosemia;

(v) Hemoglobinopathies;

(vi) Cystic fibrosis;

(vii) The amino acid disorders: Argininosuccinic acide-
mia (ASA), citrullinemia (CIT), homocystinuria, maple
syrup urine disease (MSUD), phenylketonuria (PKU), and
tyrosinemia type [ (TYR 1);

(viii) The fatty acid oxidation disorders: Carnitine
uptake defect (CUD), long-chain L-3-OH acyl-CoA dehydro-
genase deficiency (LCHADD), medium chain acyl-coA
dehydrogenase deficiency (MCADD), trifunctional protein
deficiency (TFP), and very long-chain acyl-CoA dehydroge-
nase deficiency (VLCADD);

(ix) The organic acid disorders: 3-OH 3-CH3 glutaric
aciduria (HMG), beta-ketothiolase deficiency (BKT), glu-
taric acidemia type I (GA 1), isovaleric acidemia (IVA),
methylmalonic acidemia (CblA,B), methylmalonic acidemia
(mutase deficiency) (MUT), multiple carboxylase deficiency
(MCD), propionic acidemia (PROP);

(x) Severe combined immunodeficiency (SCID);

(())) (c) Report significant screening test results to the
infant's attending physician or family if an attending physi-
cian cannot be identified; and

((€e))) (d) Offer diagnostic and treatment resources of the
department to physicians attending infants with presumptive
positive screening tests within limits determined by the
department.

(3) Once the department notifies the attending health
care provider of significant screening test results, the attend-
ing health care provider shall notify the department of the
date upon which the results were disclosed to the parent or

guardian of the infant. This requirement expires January 1,
2020.

Permanent

Washington State Register, Issue 14-21

AMENDATORY SECTION (Amending WSR 03-24-026,
filed 11/24/03, effective 12/25/03)

WAC 246-650-040 Reports to the board and the pub-
lic. (1) The department shall report to the board annually the
following information concerning tests conducted ((parsuant
te)) under this section:

((D)) (a) The costs of tests as charged by the depart-
ment;

(())) (b) The results of each category of tests, by county
of birth and ethnic group, as reported on the newborn screen-
ing form and, if available, birth certificates; and

((3))) (c) Follow-up procedures and the results of such
follow-up procedures.

(2) The department shall compile an annual report for the
public that includes:

(a) The compliance rate of each hospital meeting the
deadlines established under RCW 70.83.020 for newborn
screenings;

(b) The performance rate of each individual hospital;

(c) The time taken by health care providers to notify par-
ents and guardians after being notified by the department

about infant screening tests that indicate a suspicion of abnor-
mality that requires further diagnostic evaluation. Notifica-

tion times will be summarized and reported in increments of
days.

(3) The reports must be made available in a format that
does not disclose the identifying information related to any
infant, parent or guardian, or health care provider.

(4) The report must be posted in an accessible location
on the department of health's web site.

(5) Subsections (2) through (4) of this section expire Jan-

uary 1, 2020.

WSR 14-21-034
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed October 7, 2014, 9:03 a.m., effective November 7, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order amends WAC 16-401-
060 Annual assessment—Grapevines, by adopting a ten cent
per vine annual assessment limit on grapevines as a result of
a petition submitted by the Washington Association of Wine
Grape Growers. This is not a fee increase.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-401-060.

Statutory Authority for Adoption: RCW 15.13.310 and
15.14.015.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 14-17-117 on
August 20, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 7, 2014.

Don R. Hover
Director

AMENDATORY SECTION (Amending WSR 03-09-112,
filed 4/22/03, effective 5/23/03)

WAC 16-401-060 Annual assessment—Grapevines.
As provided in RCW 15.13.310, an annual assessment of five
percent, not to exceed $0.10 per grapevine, on the gross sale
price of the wholesale market value for all grapevine propa-
gation material produced in Washington, and sold within the
state or shipped from the state by any licensed nursery dealer,
is established.

WSR 14-21-035
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed October 7, 2014, 9:05 a.m., effective November 7, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order amends chapter 16-462
WAC, Grape planting stock—Registration and certification,
by:

(1) Defining certification levels;

(2) Adding grapevine virus A, grapevine red blotch
virus, grapevine vein clearing virus, and Xylella fastidiosa as
regulated pests;

(3) Repealing the required testing for nematodes of the
genus Longidorus prior to planting registered vines; and

(4) Improving language clarity.

These changes are being adopted to better align with the
model grapevine standard of the National Clean Plant Net-
work as a result of a petition submitted by the Washington
Association of Wine Grape Growers.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-462-010, 16-462-015, 16-462-020, 16-
462-021, 16-462-022, 16-462-025, 16-462-030, 16-462-035,
and 16-462-050.

Statutory Authority for Adoption: RCW 15.14.015.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 14-17-118 on
August 20, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 1, Amended 9, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 1, Amended 9, Repealed 0.

Date Adopted: October 7, 2014.

Don R. Hover
Director

AMENDATORY SECTION (Amending WSR 06-19-009,
filed 9/8/06, effective 10/9/06)

WAC 16-462-010 Grape planting stock program—
General. (1) Grapevines or parts of grape plants may be des-
ignated as registered stock or certified stock, if they and the
stock from which they were produced have been inspected,
indexed, and tested in accordance with procedures and
requirements outlined in this chapter and found to be in com-
pliance with all standards and requirements established in
this chapter.

(2) The issuance of a state of Washington plant tag,
stamp, or other document under this chapter means only that
the tagged, stamped, or otherwise documented planting stock
has been subjected to standards and procedures described in
this chapter and determined to be in compliance with its stan-
dards and requirements. The department disclaims all
expressed or implied warranties, including without limita-
tion, implied warranties of merchantability and fitness for
particular purpose, regarding all plants, plant parts, and plant
materials under this chapter.

(3) The department is not responsible for disease, genetic
disorders, off-type, failure of performance, mislabeling, or
otherwise, in connection with this chapter. No grower, nurs-
ery dealer, government official, or other person is authorized
to give any expressed or implied warranty, or to accept finan-
cial responsibility on behalf of the department regarding this
chapter.

(4) Participation in the grape planting stock certification
program is voluntary.

AMENDATORY SECTION (Amending WSR 11-01-092,
filed 12/15/10, effective 1/15/11)

WAC 16-462-015 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise:

"Certified grape planting stock" means vines, rooted cut-
tings, cuttings or grafted plants taken or propagated directly
from foundation vines or registered vines in compliance with
the provisions of this chapter.

"Department” means the department of agriculture of the
state of Washington.

"Director" means the director of the department of agri-
culture or the director's designee.
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"Foundation block" means a planting of grapevines
established, operated, and maintained by Washington State
University, or other sources approved in writing by the direc-
tor, that are indexed and found free from viruses designated
in this chapter and that are not off-type.

"Generation 1 (G1)" means original mother plants
indexed for the viruses of concern by the Clean Plant Center
Northwest at Washington State University or an equivalent
facility approved by the department. The Clean Plant Center
Northwest web site is: http://healthyplants.wsu.edu/grape-
program-at-cpcnwy/.

"Generation 2 (G2)" means grapevines propagated from
G1 mother plants and grown in accordance with the require-
ments of this chapter.

"Generation 3 (G3)" means grapevines propagated from
G1 or G2 mother plants and grown in accordance with the
requirements of this chapter.

"Generation 4 (G4)" means grapevines propagated from
G1, G2, or G3 mother plants and grown in accordance with
this chapter. This is material most often grown for commer-
cial vineyards.

"Index" means testing for virus infection by making a
graft with tissue from the plant being tested to an indicator
plant, or by any other testing method approved by the depart-
ment.

"Indicator plant" means any herbaceous or woody plant
used to index or determine virus infection.

"Mother vine" means a grapevine used as a source for
propagation material.

"National Clean Plant Network (NCPN)" means the
national network of clean plant centers established in 2008
and supported by the United States department of agriculture.
The NCPN web site is: http://nationalcleanplantnetwork.org/.

"Off-type" means appearing under visual examination to
be different from the variety listed on the application for reg-
istration and certification, or exhibiting symptoms of a
genetic or nontransmissible disorder.

"Registered block" means a planting of registered grape-
vines maintained by a nursery and used as a source of propa-
gation material for certified grapevines.

"Registered vine" means any ((vine-prepagatedfrem—=a
foundationbleek)) G2 or G3 grapevine approved by the
director, identified to a single ((vire)) grapevine source, and
registered with the Washington state department of agricul-
ture, in compliance with provisions of this chapter.

"Tissue culture" means aseptically removing a vegeta-
tive shoot tip from growth arising from a dormant cutting
((frema—foundatien—plant)) or from green growth (i.e., soft-
wood) from a ((feundatien)) plant during the growing season
and aseptically transferring this shoot tip to a suitable vessel
containing an appropriate culture medium.

"Virus-like" means a graft-transmissible disorder with
symptoms resembling a characterized virus disease, includ-
ing, but not limited to, disorders caused by viroids and phyto-
plasmas.

NEW SECTION

WAC 16-462-018 Certification levels. All propagative
material produced under this program must be derived from
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Generation 1 stock and grown under conditions that mitigate
the risk of reinfection. Generation 1 level material is pro-
duced at the Clean Plant Center-Northwest (CPC-NW) at
Washington State University, or other grapevine foundation
facilities within the National Clean Plant Network (NCPN)
and approved by the department. The accession numbers
relating to the single grapevine source at CPC-NW or other
approved facilities must be retained for tracking purposes. At
each stage of propagation, progeny plants drop to a lower cer-
tification level.

AMENDATORY SECTION (Amending WSR 11-01-092,
filed 12/15/10, effective 1/15/11)

WAC 16-462-020 Requirements for participation in
the grape planting stock program. (1) The applicant shall
be responsible, subject to the approval of the department, for
the selection of the location and the proper maintenance of
registered blocks and planting stock.

(2) The applicant must maintain records identifying the
foundation source of registered ((wires)) grapevines and cer-
tified planting stock((—Fhe-applicant-must-malke)) and pro-
vide these records ((avatable)) to the department upon
request.

(3) The applicant shall take suitable precautions in culti-
vation, irrigation, movement and use of equipment, and in
other farming practices, to guard against spread of soil-borne
pests to planting stock entered in this program. The applicant
shall keep all registered blocks and certified planting stock
clean cultivated except for approved cover crops.

(4) Following notification by the department, the appli-
cant shall remove and destroy immediately any registered
((wine)) grapevine or certified planting stock found to be off-
type or affected by a virus or virus-like disease or a quaran-
tine pest.

AMENDATORY SECTION (Amending WSR 11-01-092,
filed 12/15/10, effective 1/15/11)

WAC 16-462-021 Requirements for registered
blocks. (1) All registered grapevines must be identified by
the number assigned to the single ((vine)) grapevine source in
the foundation block from which they were taken.

(2) With the exception of practices allowed in subsec-
tions (3), (4), and (5) of this section, registered plants must be
propagated directly from cuttings taken from a ((feundatien

bleek)) G1 grapevine.

(3) Plants propagated from a ((feundatienbleckby-tissue
eulture)) G1 grapevine and grown entirely under laboratory
or greenhouse conditions may serve as a source of softwood
cuttings or shoot tip culture used to establish a registered
block ((erregistered)) of G2 grapevines.

(4) G3 registered grapevines may be propagated from
((ether)) G2 registered grapevines within the same registered
block for the purpose of increasing the size of the ((regis-
tered)) block or for replacement grapevmes((—rﬁt&lﬁ}e—methhei=

vifre)).

(5) Partlcipatlng nurseries must obtain ((a—peﬁmt)) writ-
ten permission from the department to propagate ((regis-
tered)) G3 grapevines from ((etherregistered)) G2 grape-

vines for the purpose of establishing or increasing other reg-
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istered blocks within the nursery((AH-ef)) if the following
conditions ((mustbe)) are complied with:

(a) The mother vines were ((prepagated—directly—frem
foundationvines)) G2 grapevines;

(b) Propagation occurs ((unrder—eentrelled—eenditions
adequate-to-prevent-the introduection-ofpests)) in a laboratory
or insect proof greenhouse by tissue culture or softwood cut-
tings; and

(c) The mother vine is no more than two years old, or the
department has determined the mother vine is free of regu-
lated viruses.

(6) Prior to planting a registered ((vines)) block, the
growing area and its contiguous borders of not less than ten
feet must be tested for the presence of the nematodes of the
genus Xiphenema ((and-tengiderus)), which can be virus
vectors. If ((either)) a Xiphenema nematode is detected, the
growing area must be fumigated in accordance with rates and
practices recommended by Washington State University.
This treatment must be carried out under the supervision of
the department.

(7) Registered blocks must be located at least one hun-
dred feet from noncertified or nonregistered grapevines. This
does not apply to registered stock grown in a fully enclosed
greenhouse, screenhouse or laboratory, providing the facility
does not contain noncertified grapevines.

AMENDATORY SECTION (Amending WSR 11-01-092,
filed 12/15/10, effective 1/15/11)

WAC 16-462-022 Requirements for certified plant-
ing stock. (1) Certified planting stock, including all compo-
nents of budded or grafted plants, must be propagated from
cuttings taken from ((registered-orfoundation)) G1, G2, or
G3 grapevines.

(2) Cuttings from registered blocks must be sorted and
kept separate by variety and selection number or clone.

(3) Treatment to control nematodes and other soil-borne
pests may be required at any time by the department.

(4) All certified planting stock other than greenhouse
grown plants must comply with the grades and standards for
Washington certified grape planting stock as listed in WAC
16-462-055.

(5) Certified stock must be separated from noncertified
grapevines by one of the following distances. This require-
ment does not apply to certified stock grown in a fully
enclosed greenhouse, screenhouse or laboratory, providing
the facility does not contain noncertified grapevines.

(a) Ten feet for any land treated to control nematodes; or

(b) Twenty feet for land not specifically treated to con-
trol nematodes.

(6) Certification is based solely on compliance with the
requirements prescribed in WAC 16-462-050 and other
requirements of this chapter.

AMENDATORY SECTION (Amending WSR 11-01-092,
filed 12/15/10, effective 1/15/11)

WAC 16-462-025 Foundation, registered, and certi-
fied grape planting stock—Inspections. (1) Inspections and
indexing of registered grapevines and certified planting stock
will be performed by the department at times determined to
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be suitable for the detection of virus and virus-like disease

symptoms. ((Washingten-State University)) The Clean Plant

Center Northwest will inspect and index the foundation block
(GD).

(2) The department will index registered grapevines by
methods consistent with those utilized by the ((Washington
State University grapevinefoundationpregram)) Clean Plant
Center Northwest.

(3) The department will conduct at least two inspections
of registered grapevines during each growing season.

(4) The department will inspect certified planting stock
at least three times per year, twice during the growing season
and once during or after harvest.

(5) The department will refuse or withdraw registration
or certification for any planting stock that is infested or
infected with any regulated pest.

AMENDATORY SECTION (Amending WSR 06-19-009,
filed 9/8/06, effective 10/9/06)

WAC 16-462-030 Certified grape planting stock—
Application and fees. (1) The applicant shall furnish all
information requested on the application form and shall give
consent to the department to take samples from any planting
stock enrolled in the program as registered or certified grape-
vines for inspection or indexing.

(2) Application for registration and certification shall be
filed with the department by January 1 of each year accompa-
nied by a one hundred seventy-five dollar application fee.

(3) Inspection, phytosanitary certification, indexing and
testing fees are due upon completion of services.

(4) Fees for inspection((;)) and phytosanitary certifica-
tion((;-and-testing)) shall be assessed at the appropriate rate
established in chapter((s)) 16-401 ((and)) WAC. Fees for
indexing shall be assessed at the appropriate rate established
in chapter 16-470 WAC. Mileage for inspections and other
on-site services shall be charged at a rate established by the
state office of financial management.

AMENDATORY SECTION (Amending WSR 06-19-009,
filed 9/8/06, effective 10/9/06)

WAC 16-462-035 Certified grape planting stock—
Tagging and identity. (1) Certification tags issued by the
department must be securely attached by the grower to each
certified grape planting stock((;ineludingrooted-euttings;
euttings-and-grafted-plants

)
(2) Any person selling Washington certified grape plant-

ing stock is responsible for the identity of such planting
stock. Persons issued tags authorized by this chapter must
account by variety for stock produced and sold. They must
keep and allow the department to inspect and copy records
necessary to verify this.

AMENDATORY SECTION (Amending WSR 06-19-009,
filed 9/8/06, effective 10/9/06)

WAC 16-462-050 ((Eertified-grapeplanting-steek—

))Requirements. Certified plants must be free of Grapevine
fanleaf virus, Grapevine leafroll-associated viruses, ((grape-

vine-eorky bark-disease-agent;)) Grapevine virus A, Grape-
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vine virus B, Grapevine rupestris stem pitting virus, Arabis
mosaic virus, Tomato ringspot virus, ((gf&pe—phyl-}exefa—&ﬂd
vme—meal—yhbﬂg)) Grapevine red blotch virus, Grapevine vein
clearing virus, Xvlella fastidiosa, Daktulosphaira vitifoliae,
and Planococcus ficus. ((})) Certified plants must also be
free of nematode root knots ((nematede)), crown gall, and
other visible diseases or serious pest injuries.

WSR 14-21-036
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed October 7, 2014, 9:08 a.m., effective November 7, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order repeals chapter 16-481
WAC, Grape insect pests, and amends chapter 16-483 WAC,
Grape virus quarantine, by:

(1) Combining the grape virus quarantine and the grape
insect pests rules into one chapter under chapter 16-483
WAC, Grape pest quarantine;

(2) Adding grapevine virus A and Xylella fastidiosa to
the list of quarantined pests;

(3) Updating the name of the corky bark disease agent to
grapevine virus B; and

(4) Updating and improving language clarity.

These changes are being adopted as a result of a petition
submitted by the Washington Association of Wine Grape
Growers.

Citation of Existing Rules Affected by this Order:
Repealing chapter 16-481 WAC; and amending WAC 16-
483-001, 16-483-010, 16-483-020, 16-483-030, 16-483-040,
and 16-483-050.

Statutory Authority for Adoption: RCW 17.24.011 and
17.24.041.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 14-17-124 on
August 20, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 2, Amended 6, Repealed 8.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 2, Amended 6, Repealed 8.

Date Adopted: October 7, 2014.

Don R. Hover
Director
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Chapter 16-483 WAC
GRAPE ((HRES)) PEST QUARANTINE

AMENDATORY SECTION (Amending WSR 00-23-096,

filed 11/21/00, effective 12/22/00)

WAC 16-483-001 ((Grape—virus—quarantine—))
Establishing a quarantine. ((Thepreduction-efwine-grapes;
jateegrapes,and-grapeplanting stoekare-impertantindus-

(1) A quarantine is established against harmful pests of

grapevines that could endanger the grape industries of Wash-
ington.
(2) Quarantine pests include:

(a) Grapevine fanleaf virus;

(b) Grapevine leafroll associated viruses;
(¢) Grapevine virus A;

(d) Grapevine virus B;

(e) Xvlella fastidiosa;

(f) Grapevine phylloxera (Daktulosphaira vitifoliae);
and

(2) Vine mealybug (Planococcus ficus).

AMENDATORY SECTION (Amending WSR 00-05-105,
filed 2/16/00, effective 3/18/00)

WAC 16-483-010 ((Grape-virus-quarantine—Quar-
antine)) Area under quarantine. The area((s)) under quar-

antine includes all states, districts, and territories of the
United States ((eutstde-of the-territorial-borders-of the-state-of

Washingten)).

AMENDATORY SECTION (Amending WSR 00-05-105,
filed 2/16/00, effective 3/18/00)

WAC 16-483-020 ((Grape-virus-quarantite—))Reg-
ulated articles. ((AH)) Grape planting stock ((¢8)) including

live plants, hardwood cuttings, softwood cuttings, and any
other plant parts capable of propagation except fruit are regu-
lated under the terms of this quarantine.

AMENDATORY SECTION (Amending WSR 00-23-096,
filed 11/21/00, effective 12/22/00)

WAC 16-483-030 ((Grape-virus-quarantine—Regu-
lations:)) Restrictions. Grape planting stock will be admitted

into the state of Washington provided the following provi-
sions are complied with:
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(1) An official certificate issued by the plant protection

organization of the state. district, or territory of origin certify-

ing that the grapevines meet the requirements of this chapter
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sal of gas and clearing the chamber of gas after fumigation,

and interior thermometer readable from the outside. Fumiga-
tion shall be with a dosage of two pounds (0.908 kg) of

must accompany the grape planting stock into the state.

(2) The grape planting stock has been certified in accor-
dance with the regulations of an official grapevine certifica-
tion program that includes inspection and testing by methods
approved by the director for grapevine fanleaf virus, grape-

vine leafroll ((and-cotky-bark-virus-diseases—An-official-cer-
tiffeatetssued-by-the plant pretection-organization-of the state

rrent)) associated viruses, grapevine virus A, grapevine virus

B. and Xvlella fastidiosa.

(3) Each shipment of grapevines, grape rootstock, or
softwood cuttings from a state infested with grapevine phyl-
loxera or vine mealybug require one of the following state-
ments on the certificate:

(a) The grapevines, rootstock. or softwood cuttings were
grown in and shipped from an area known to be free from
grape phylloxera and vine mealybug; or

(b) The grapevines, rootstock, or softwood cuttings were
grown under an approved sterile media system; or

(¢) For small shipments (five hundred articles or less),
softwood cuttings were inspected by a state, district, or terri-
tory plant regulatory official and were found to be free from
grape phylloxera and vine mealybug; or

(d) The grapevines, rootstock, or softwood cuttings were
subject to one of the two treatments in subsection (4) of this
section or other treatments determined to be effective and are
approved in writing by the director. The treated grapevines
must be stored in a manner after treatment that would prevent
reinfestation.

(4) Acceptable treatments for grapevine insect pests
include:

(a) Hot water treatment. Dormant, rooted grapevines or
rootstock shall be washed to remove all soil or other propaga-
tive media. Dormant rooted plants or rootstock shall be
immersed in a hot water bath for a period of not less than
three minutes nor more than five minutes at a temperature of
not less than 125°F (52°C) nor more than 130°F (55°C) at
any time during immersion; or

(b) Methyl bromide fumigation. Grapevines, rootstock,

or softwood cuttings may be treated by methyl bromide fumi-

methyl bromide per one thousand cubic feet (twenty-eight
cubic meters) for a period of three hours at a temperature of

between 65°F (18.3°C) and 70°F (21.1°C). The fan shall be
operated for a period of ten minutes after the injection of the
gas.

(5) All shipments of grapevines, rootstock, or softwood
cuttings from a quarantine area shall be plainly marked with
the contents on the outside of the package or container as
"grapevines," "grape rootstock," or "grape cuttings."

NEW SECTION

WAC 16-483-033 Equipment cleaning requirements.
(1) All equipment used for cultivation or harvesting of grapes
in the grape insect pest quarantine areas must be thoroughly
washed or steam cleaned to remove all soil and plant material
prior to entry into the state of Washington. Such equipment
shall be subject to inspection by authorized inspectors of the
department.

(2) Any equipment found to be in violation of this clean-
ing requirement shall be subject to detention by the depart-
ment until such equipment is thoroughly cleaned at the
expense of the owner or shipper or provisions are made by
the owner or shipper to transport the equipment directly out
of the state.

NEW SECTION

WAC 16-483-037 Notification requirement. Persons
bringing grapevines into the state must first notify the depart-
ment by U.S. mail, e-mail, or telefacsimile to: Plant Protec-
tion Division, Washington State Department of Agriculture,
1111 Washington Street S.E., P.O. Box 42560, Olympia, WA
98504-2560; e-mail: PlantServices@agr.wa.gov; fax: 360-
902-2094, prior to the shipment of grapevines or cuttings
under the grape pest quarantine into this state from an
infested area. Such notice shall include, but not be limited to,
the approximate number of grapevines, rootstock, or soft-
wood cuttings; the shipper; the consignee; the method of
treatment used, if applicable; and the approximate date of
delivery.

AMENDATORY SECTION (Amending WSR 00-05-105,
filed 2/16/00, effective 3/18/00)

WAC 16-483-040 ((Grape-virus—quarantine—))Dis-
position of ((material)) products shipped in violation of

this guarantlne—Vlolatlons ((flihe—dep&mﬁeﬁml-l—fefuse

e&t—ef—t-he—st-a%e—)) At the ODthIl and expense of the owner, the

department will return to the point of origin or destroy any

gation. The fumigation shall be in an approved gastight fumi-
gation chamber, equipped with a heating unit, fan for disper-

grapevines shipped into the state of Washington in violation
of this chapter.
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AMENDATORY SECTION (Amending WSR 00-05-105,
filed 2/16/00, effective 3/18/00)

WAC 16-483-050 Grape ((vir#s)) pest quarantine—
Exemption. The restrictions on the movement of regulated
articles set forth in this chapter do not apply to grape planting
stock imported for experimental or trial purposes by the
United States Department of Agriculture or Washington State

University: Provided, ((a-permitissued-by)) the ((direecter))

director's written permission is first obtained.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 16-481-010
WAC 16-481-015
WAC 16-481-020
WAC 16-481-025
WAC 16-481-030

Establishing quarantine.
Definitions.

Quarantine area.
Regulated products.

Conditions governing shipments—
External.

WAC 16-481-050
WAC 16-481-060
WAC 16-481-070

Equipment cleaning requirements.
Notification requirements.

Disposition of products shipped in
violation of this quarantine—Viola-
tions.

WSR 14-21-040
PERMANENT RULES
HEALTH CARE AUTHORITY
(Washington Apple Health)
[Filed October 7, 2014, 11:56 a.m., effective November 7, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Phase 4.7 ACA WAC:s, the health care author-
ity (HCA) is implementing new regulations under the federal
Patient Protection and Affordable Care Act in preparation for
healthcare reform in Washington state. This includes the
establishment of standalone rules for medical assistance pro-
grams, which are required under 2E2SHB 1738, Laws of
2011, which creates HCA as the single state agency responsi-
ble for the administrations and supervision of Washington's
medicaid program (Washington apple health (WAH)).

Citation of Existing Rules Affected by this Order:
Amending WAC 182-508-0001 and 182-509-0300.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Other Authority: Patient Protection and Affordable Care
Act (Public Law 111-148); 42 C.F.R. § 431, 435, and 457;
and 45 C.F.R. § 155.

Adopted under notice filed as WSR 14-11-055 on May
16,2014.

Changes Other than Editing from Proposed to Adopted
Version: In WAC 182-505-0117, added new subsection (1),
"For the purposes of this rule, minor means a person under
the age of nineteen." In WAC 182-505-0117(4), revised sub-
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section as follows, "To ensure reimbursement from the U.S.
Department of Health and Human Services, every pregnant
minor applicant for WAH for kids must provide[..."].

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 2, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 1, Amended 2, Repealed 0.

Date Adopted: October 7, 2014.

Kevin M. Sullivan
Rules Coordinator

NEW SECTION

WAC 182-505-0117 Washington apple health—Eli-
gibility for pregnant minors. (1) For the purposes of this
rule, "minor" means a person under the age of nineteen.

(2) A pregnant minor who meets Washington state resi-
dency requirements under WAC 182-503-0520 and 182-503-
0525 is eligible for the Washington apple health (WAH) for
kids program.

(3) The medical assistance unit (MAU) of a pregnant
minor is the pregnant minor.

(4) There are no income standards and no resource tests
for a pregnant minor to be eligible for WAH for kids.

(5) To ensure reimbursement from the U.S. Department
of Health and Human Services, every pregnant minor appli-
cant for WAH for kids must provide her Social Security num-
ber unless she is exempt under WAC 182-503-0515 and pro-
vide her citizenship or immigration status. The immigration
status of a pregnant minor who is an undocumented alien (see
WAC 182-503-0530) will not be disclosed to any third party.

(6) The assignment of rights as described in WAC 182-
503-0540 does not apply to pregnant minors.

(7) A pregnant minor covered by the WAH for kids pro-
gram will have a one year certification period unless she has
her nineteenth birthday during her pregnancy, at which time
she will be automatically enrolled in the WAH for pregnant
women program. Under the WAH for pregnant women pro-
gram, her coverage will continue through the end of her preg-
nancy and she will be eligible for extended medical coverage
for postpartum care through the end of the month of the sixti-
eth day after the end of her pregnancy.

AMENDATORY SECTION (Amending WSR 12-19-051,
filed 9/13/12, effective 10/14/12)

WAC 182-508-0001 ((Medieal-assistanee-—eoverage))
Washington apple health—Coverage options for adults
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(d) Have net income that does not exceed the income
standard described in WAC 182-511-1060; and

(e) Are employed full- or part-time (including self-
employment) as described in WAC 182-511-1200.

(4) The agency determines eligibility for WAH long-
term care CN coverage for adults who meet the institutional
status requirements defined in WAC 182-513-1320 under the
following rules:

(a) When the person receives coverage under a MAGI-
based program and needs long-term care services in an insti-
tution, the agency follows rules described in chapter 182-514
WAC;

(b) When the person meets aged, blind, or disabled crite-
ria as defined in WAC 182-512-0050 and needs long-term
care services, the agency follows rules described in:

(1) Chapter 182-513 WAC, for an adult who resides in an
institution; and

(i1) Chapter 182-515 WAC, for an adult who is deter-
mined eligible for WAH home and community-based waiver
services.

(5) The agency determines eligibility for WAH noninsti-
tutional CN or medically needy (MN) health care coverage
for an adult who resides in an alternate living facility under

provides information on eligibility determinations for adults
who:

(a) Need a determination of eligibility on the basis of

being aged, blind, or disabled;

(b) Need a determination of eligibility based on the need
for long-term institutional care or home and community-
based services;

(c) Are excluded from coverage under a modified

rules described in WAC 182-513-1305.

(6) The agency determines eligibility for WAH-CN cov-
erage under institutional rules described in chapters 182-513
and 182-515 WAC for an adult who:

(a) Has made a voluntary election of hospice services;

(b) Is not otherwise eligible for noninstitutional CN or
MN health care coverage or for whom hospice is not included
in the benefit service package available to the person; and

adjusted gross income (MAGTI)-based program as referenced
in WAC 182-503-0510 on the basis of medicare entitlement;

(c) Meets the aged, blind. or disabled criteria described
in WAC 182-512-0050.

(d) Are not eligible for health care coverage under chap-
ter 182-505 WAC due to citizenship or immigration require-
ments; or

(e) Are not eligible for health care coverage under chap-

(7) The agency uses the following rules to determine eli-

gibility for an adult under the WAH-MN program:

(a) Noninstitutional WAH-MN is determined under
chapter 182-519 WAC for an adult with countable income

ter 182-505 WAC due to income which exceeds the applica-

that exceeds the applicable CN standard; and

ble standard for coverage.

(2) The agency determines eligibility for Washington

apple health (WAH) noninstitutional categorically needy

(b) WAH-MN long-term care coverage is determined
under WAC 182-514-0255 for an adult age nineteen or
twenty who:

(CN) coverage under chapter 182-512 WAC for an adult who
is age sixty-five or older, or who meets the federal blind or

(1) Meets institutional status requirements described in
WAC 182-513-1320;

disabled criteria of the federal SSI program, and:

a) Meets citizenship/immigration, residency, and Social
Security number requirements as described in chapter 182-
503 WAC: and

(b) Has CN countable income and resources that do not
exceed the income and resource standards in WAC 182-512-
0010.

(3) The agency determines eligibility for WAH health

(i1) Does not meet blind or disabled criteria described in
WAC 182-512-0050; and

(iii) Has countable income that exceeds the applicable
CN standard.

(c) WAH-MN long-term care coverage is determined
under WAC 182-513-1395 for an aged, blind, or disabled
adult who resides in an institution and has countable income
that exceeds the special income level (SIL).

care for workers with disabilities (HWD) CN coverage for
adults who meet the requirements described in WAC 182-

(8) An adult is eligible for WAH-MN coverage when he
or she:

511-1050, as follows:
(a) Are age sixteen through sixty-four;

b) Meet citizenship/immigration, residency. and Social
Security number requirements as described in chapter 182-
503 WAC;

(c) Meet the federal disability requirements described in

(a) Meets citizenship/immigration, residency, and Social

Security number requirements as described in WAC 182-
503-0505;

(b) Has MN countable income that does not exceed the
effective MN income standards in WAC 182-519-0050, or
meets the excess income spenddown requirements in WAC

WAC 182-511-1150;
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(c) Meets the countable resource standards in WAC 182-
519-0050; and

(d) Is sixty-five years of age or older or meets the blind
or disabled criteria of the federal SSI program.

(9) WAH-MN coverage is available for an aged, blind,
or disabled ineligible spouse of an SSI recipient. See WAC
182-519-0100 for additional information.

(10) An adult who does not meet citizenship or alien sta-
tus requirements described in WAC 182-503-0535 may be
eligible for the WAH alien emergency medical program as
described in WAC 182-507-0110.

(11) An adult is eligible for the state-funded medical care
services (MCS) program when he or she meets the require-
ments under WAC 182-508-0005.

(12) A person who is entitled to medicare is eligible for
coverage under a medicare savings program or the state-
funded buy-in program when he or she meets the require-
ments described in chapter 182-517 WAC.

AMENDATORY SECTION (Amending WSR 14-01-021,
filed 12/9/13, effective 1/9/14)

WAC 182-509-0300 Modified adjusted gross income
(MAGI). (1) The agency uses the modified adjusted gross
income (MAGI) methodology to determine eligibility for
MAGI-based Washington apple health (WAH) programs
described in WAC 182-509-0305.

(2) MAGI methodology is described in WAC 182-509-
0300 through 182-509-0375. Generally, MAGI includes
adjusted gross income (as determined by the Internal Reve-
nue Code (IRC)) increased by:

(a) Any amount excluded from gross income under Sec-
tion 911 of the IRC;

(b) Any amount of interest received or accrued by the
taxpayer during the taxable year which is exempt from tax;
and

(c) Any amount of Title II Social Security income or Tier
1 Railroad Retirement income which is excluded from gross
income under Section 86 of the IRC.

(3) When calculating a person's eligibility for the pro-
grams listed in WAC 182-509-0305, the agency uses the per-
son's MAGI income with the following exceptions:

(a) Scholarships or fellowship grants described in WAC
182-509-0335 used for education purposes are excluded from
income;

(b) Income received by American Indian/Alaskan Native
individuals described in WAC 182-509-0340 is excluded
from income; and

(c) Any income received as a lump sum as described in
WAC 182-509-0375 is counted as income only in the month
in which it is received.

(4) Countable MAGI income is reduced by an amount
equal to five percentage points of the federal poverty level
(FPL) based on household size to determine net income
except that there is no such reduction of countable MAGI
income for parents or caretaker relatives with an eligible
dependent child whose net countable income is below
((thirty-five)) fifty-four percent of the FPL (as described in
WAC 182-509-0305(1)). Net income is compared to the
applicable standard described in WAC 182-505-0100.

WSR 14-21-044

(5) When calculating a person's eligibility for MAGI-
based programs listed in WAC 182-509-0305, the agency
determines the medical assistance unit for each person
according to WAC 182-506-0010.

WSR 14-21-044
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed October 7, 2014, 1:14 p.m., effective November 7, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule currently provides incorrect citations
to WAC 458-12-080 and 458-12-080(2). The department is
proposing to correct these citations to WAC 458-12-060 and
458-12-060(4), respectively.

Statutory Authority for Adoption: RCW 84.08.010 and
84.08.070.

Other Authority: RCW 84.04.090.

Adopted under notice filed as WSR 14-14-127 on July 2,
2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 7, 2014.

Dylan Waits
Rules Coordinator

AMENDATORY SECTION (Amending WSR 93-08-049,
filed 4/2/93, effective 5/3/93)

WAC 458-12-010 Definition—Property—Real. The
term "real property" is defined in RCW 84.04.090; this defi-
nition should be consulted as a matter of course in all cases
where the meaning of "real property" is in doubt. As there
defined, "real property" includes but is not limited to the fol-
lowing:

(1) All land, whether platted or unplatted.

(2) All buildings, structures or permanent improvements
built upon or attached to privately owned land.

(3) Any fixture permanently affixed to and intended to
be annexed to land or permanently affixed to and intended to
be a component of a building, structure, or improvement on
land, including machinery and equipment which become fix-
tures. Intent is to be gathered from all the surrounding cir-
cumstances at the time of annexation or installation of the
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item, including consideration of the nature of the item
affixed, the manner of annexation and the purpose for which
the annexation is made and is not to be gathered exclusively
from the statements of the annex or, installer, or owner as to
his or her actual state of mind.

(a) Such items shall be considered as permanently
affixed when they are owned by the owner of the real prop-
erty and:

(i) They are securely attached to the real property; or

(i1) Although not so attached, the item appears to be per-
manently situated in one location on real property and is
adapted to use in the place it is located. For example a heavy
piece of machinery or equipment set upon a foundation with-
out being bolted thereto could be considered as affixed.

(b) Such items shall not be considered as affixed when
they are owned separately from the real property unless an
agreement specifically provides that such items are to be con-
sidered as part of the real property and are to be left with the
real property when the occupant vacates the premises.

(c¢) Whenever the property taxable status of engines,
machinery, equipment or fixtures is questioned by the asses-
sor, the taxpayer may be required to list such items in the
manner provided by chapter 84.40 RCW and WAC ((45842-
080)) 458-12-060. The assessor shall make the determination
of whether such property is real, and shall amend the tax-
payer's statement as provided by WAC ((45812-0806(2)))
458-12-060(4).

(d) The explanations relating to fixtures under subsec-
tion (3) of this section are for purposes of clarification and
may not answer the question as to whether an item is a fixture
in all cases. In the event these explanations do not clearly
indicate whether the item is a fixture, the numerous decisions
of the Washington appellate courts regarding fixtures should
be consulted.

(4) Privately owned easements and easement-like privi-
leges, irrespective of whether the servient estate is public or
privately owned land. However, easements of public service
corporations other than railroads are personal property by
reason of RCW 84.20.010.

(5) Leases of real property and leasehold interests therein
having a term coextensive with the life of the tenant.

(6) Title to minerals in place which belongs to someone
other than the surface owner. Such a title to minerals in place
is a "mineral right" but must be distinguished from mineral
leases and permits, which do not give title to minerals in
place and which are intangible personal property. Mineral
rights, as defined herein, are realty regardless of whether they
were created by grant or reservation.

(7) Standing timber growing on land which belongs to
the same person as the timber.

(8) Water rights, whether riparian, appropriative, or in
the nature of an easement.

(9) Buildings and similar permanent improvements
erected or made by a tenant on land which he does not own,
and title to which is not reserved in the tenant by the lease or
some other landlord-tenant agreement. Such buildings and
improvements become the landlord's real property.

(10) All life estates in real property, whether created by
grant or a reservation. A person has such a life estate when he
has a right to the possession, occupation and use of a piece of
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realty, and to the crops, rents and profits produced by it,
during his or her natural life.

(11) All possessory rights in realty which are coexten-
sive with the natural life of their holder. Such possessory
rights are analogous to leases, and since leases for life are
realty, possessory rights for life are also realty.

WSR 14-21-045
PERMANENT RULES
UTILITIES AND TRANSPORTATION

COMMISSION
[Docket UT-131239, General Order R-575—Filed October 7, 2014, 2:29
p.m., effective November 7, 2014]

In the matter of amending and adopting rules in chapter
480-123 WAC, relating to universal service.

ORDER CORRECTING TEXT OF WAC 480-123-100, 480-
123-110, 480-123-120, and 480-123-150 SUBMITTED FOR
ADOPTION.

1 On May 22, 2014, the Washington utilities and trans-
portation commission (commission) filed with the code
reviser an order amending and adopting rules permanently in
chapter 480-123 WAC (adoption order or order), relating to
universal service. The order is filed at WSR 14-12-008. The
effective date for the adoption of the rules is June 22, 2014.

2 The commission recently learned that certain changes
reflected in the adoption order were erroneously omitted in
the rules submitted for adoption. Specifically, the changes
were set out in paragraph 43 of the adoption order as follows:

«  WAC 480-123-100(b), correct 253(h) to 251(h) and
add immediately thereafter, "or has been designated
as an incumbent local exchange carrier by the Fed-
eral Communications Commission";

«  WAC 480-123-110 (1)(h), delete the word "calen-
dar";

«  WAC 480-123-110(3), delete the phrase "in con-
junction with its application for certification as an
eligible telecommunications carrier,";

*  WAC 480-123-120, in the first sentence, replace "a
calendar year" with "an annual"; in the second sen-
tence, replace "that" with "each" and add the follow-
ing phrase at the end of the sentence: "of eligibility,
except as otherwise authorized by the commission";
and

«  WAC 480-123-150 (2)(a)(v), replace "division"
with "section" to accurately name public counsel.

3 The commission has authority to take this action pursu-
ant to RCW 80.01.040(4), 80.36.630, 80.36.650, 80.36.660,
80.36.670, 80.36.680, 80.36.690, and 80.36.700.

4 This proceeding complies with the Administrative Pro-
cedure Act (chapter 34.05 RCW), the State Register Act
(chapter 34.08 RCW), the State Environmental Policy Act of
1971 (chapter 43.21C RCW), and the Regulatory Fairness
Act (chapter 19.85 RCW).

5 Failure to include the changes set forth in paragraph 43
of the adoption order, submitted to the code reviser on May
22,2014, constitutes an oversight. Accordingly the commis-
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sion enters this order to correct the omissions. A copy of the
corrected rules reflecting the intended changes referenced
above in paragraph 2 are shown below this order as Appendix
A.
6 The commission adopts these rules on the date this
order is entered.
ORDER

7 THE COMMISSION ORDERS:

8 The commission amends and adopts WAC 480-123-
100, 480-123-110, 480-123-120, and 480-123-150 to read as
set forth in Appendix A, as rules of the Washington utilities
and transportation commission, to take effect on the thirty-
first day after the date of filing with the code reviser pursuant
to RCW 34.05.380(2).

DATED at Olympia, Washington, October 7, 2014.

Washington Utilities and Transportation Commission

David W. Danner, Chairman
Philip B. Jones, Commissioner
Jeffrey D. Goltz, Commissioner

Docket UT-131239
Appendix A

NEW SECTION

WAC 480-123-100 Prerequisites for requesting pro-
gram support. (1) Wireline communications providers. A
wireline communications provider may seek support from the
program if the provider satisfies all of the following require-
ments:

(a) The provider is a local exchange company as defined
in WAC 480-120-021 that serves less than forty thousand
access lines within the state;

(b) The provider is an incumbent local exchange carrier
as defined in 47 U.S.C. Sec. 251(h) or has been designated as
an incumbent local exchange carrier by the Federal Commus-
nications Commission;

(c) The provider offers basic residential and business
exchange telecommunications services as set forth in WAC
480-120-021 and RCW 80.36.630;

(d) The provider's rates for residential local exchange
service, plus mandatory extended area service charges, are no
lower than the local urban rate floor established by the com-
mission as the benchmark rate based on the Federal Commu-
nications Commission's most current calculation of a national
local urban rate floor pursuant to 47 C.F.R. Sec. 54.318 in the
year in which the provider files a petition for support; pro-
vided that, if the provider's rates exceed the benchmark, the
provider may not seek support from the program for the pur-
pose of reducing those rates towards or to the benchmark; and

(e) The provider has been designated by the commission
as an eligible telecommunications carrier for purposes of
receiving federal universal service support pursuant to 47
C.F.R. Part 54 Subpart D — Universal Service Support for
High Cost Areas, with respect to the service areas for which
the provider is seeking program support.

(2) Wireless communications providers. A wireless
communications provider may seek support from the pro-
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gram if the provider satisfies all of the following require-
ments:

(a) The provider is licensed by the Federal Communica-
tions Commission to offer commercial mobile radio service
within the state of Washington;

(b) The provider serves fewer than the equivalent of
forty thousand access lines in Washington; and

(c) The provider has been designated by the commission
as an eligible telecommunications carrier for purposes of
receiving federal universal service support pursuant to 47
C.F.R. Part 54 Subpart D — Universal Service Support for
High Cost Areas, with respect to the service areas for which
the provider is seeking program support.

(3) In calculating access lines or equivalents under this
section, the access lines or equivalents of all affiliates must
be counted as a single threshold, if the lines or equivalents are
located in Washington; provided that only the wireline access
lines of the affiliates of a provider seeking support as a wire-
line carrier will count toward the single threshold for that pro-
vider, and only the wireless access line equivalents of the
affiliates of a provider seeking support as a wireless carrier
will count toward the single threshold for that provider.

NEW SECTION

WAC 480-123-110 Petitions for eligibility to receive
program support. (1) Wireline communications provid-
ers. A wireline communications provider that satisfies the
prerequisites in WAC 480-123-100 may petition the commis-
sion to receive support from the program. The provider must
petition the commission each year to be eligible to receive
support from the program the following year. The petition
must include the following information:

(a) The name of the legal entity that provides communi-
cations services and is seeking program support;

(b) A corporate organization chart showing the relation-
ship between the legal entity identified in (a) of this subsec-
tion and all affiliates as defined in RCW 80.16.010 and a
detailed description of any transactions between the provider
and those affiliates recorded in the provider's operating
accounts;

(c) A service area map or detailed reference to any maps
on file with the commission showing the provider's Washing-
ton service area;

(d) A demonstration that the provider's customers are at
risk of rate instability or service interruptions or cessation in
the absence of support from the program;

(e) Detailed financial information and supporting docu-
mentation in a form prescribed by the commission for the
provider's total Washington regulated operations for the two
calendar years prior to the year in which the provider is filing
the petition including, but not limited to, the following:

(i) The provider's balance sheet and statements of
income and retained earnings or margin from, or in the same
format and detail required in, Rural Utilities Service (RUS)
Form 479;

(i1) The provider's consolidated audited financial state-
ments; if the provider does not have consolidated audited
financial statements prepared in the normal course of its busi-
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ness, the provider must submit financial statements reviewed
by a certified public accountant;

(iii) Information demonstrating the provider's earned rate
of return on a total Washington unseparated regulated opera-
tions basis for each of the two prior years;

(iv) Information demonstrating the provider's earned
return on equity on a total company (regulated and nonregu-
lated) Washington basis for each of the two prior years;

(v) Information detailing all of the provider's revenues
from the statements of income and retained earnings or mar-
gin section of RUS Form 479 for the two prior years; if the
provider does not submit RUS Form 479, the provider must
file with the commission the same revenue information spec-
ified in this subsection that is required to complete the appli-
cable portion of that form;

(vi) Information detailing the amounts of any corporate
operations adjustments to existing high-cost loop and inter-
state common line support mechanisms the Federal Commu-
nications Commission required of the provider for the two
prior years or a statement under penalty of perjury from a
company officer of the provider with personal knowledge
and responsibility certifying that no such adjustments apply
to the provider;

(vii) Any additional supporting information the commis-
sion requests to enable it to analyze the provider's financial
results for program purposes; and

(viii) A statement under penalty of perjury from a com-
pany officer of the provider with personal knowledge and
responsibility certifying that the provider complies with state
and federal accounting, cost allocation, and cost adjustment
rules pertaining to incumbent local exchange companies;

(f) A complete copy of the FCC Form 481 the provider
filed with the Federal Communications Commission for the
calendar year preceding the year in which the provider is fil-
ing the petition; if the provider does not submit FCC Form
481 to the Federal Communications Commission, the pro-
vider must file with the commission the same information
required to complete that form;

(g) Information detailing the number of residential and
business local exchange access lines the provider served as of
December 31st for each of the prior two years and the
monthly rate charged to each customer category; and

(h) A statement under penalty of perjury from a company
officer of the provider certifying that if it receives program
support the provider will continue to provide communica-
tions services pursuant to its tariffs on file with the commis-
sion throughout its service territory in Washington for which
it is seeking and receives program support during the entirety
of the year in which the provider is applying for support from
the program.

(2) Wireless communications provider. A wireless
communications provider that meets the requirements in
WAC 480-123-100 may petition the commission to receive
support from the program. The provider must petition the
commission each year to be eligible to receive support from
the program the following year. The petition must include the
same type of information for the same periods required of
wireline communications providers in subsection (1) of this
section. The first time a wireless communications provider
seeks to file such a petition, the provider must first submit its
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request to file the petition to the advisory board, pursuant to
any guidelines the advisory board will adopt, detailing how
the provider will compile and supply the information
required by this rule. The advisory board will make a recom-
mendation to the commission, and the commission will deter-
mine the precise information the provider must file in support
of its petition.

(3) Information already on file with the commission.
To the extent that the provider has filed any of the informa-
tion required under this rule, the provider need not include
that same information in its petition so long as the provider
identifies the docket number, documents, and location within
those documents in which the provider included that informa-
tion.

(4) Timing of petitions. A provider must file a complete
petition that fully complies with this section no later than
August 1st if the company seeks support from the program
for the following calendar year. Program support is available
annually until the expiration of the program on June 30, 2019.

(5) Certification. One or more company officers respon-
sible for the provider's business and financial operations must
certify in the form of a statement under penalty of perjury that
the information and representations made in the petition are
accurate and that the provider has not knowingly withheld
any information required to be provided to the commission
pursuant to the rules governing the program. The provider
must file this certification with its petition.

NEW SECTION

WAC 480-123-120 Eligibility and distributions from
the program. The commission will authorize distributions
from the program on an annual basis. Each eligible provider
will receive a single distribution for the year after January 1st
of each year of eligibility, except as otherwise authorized by
the commission.

(1) Eligibility. A wireline communications provider that
complies with the requirements in this chapter is eligible to
receive distributions from the program if the provider demon-
strates that its financial circumstances are such that its cus-
tomers are at risk of rate instability or service interruptions or
cessations absent a distribution to the provider that will allow
the provider to maintain rates reasonably close to the bench-
mark the commission has established. In making that deter-
mination, the commission will consider the provider's earned
rate of return on a total Washington company books and
unseparated regulated operations basis, the provider's return
on equity, the status of the provider's existing debt obliga-
tions, and other relevant factors including, but not limited to,
the extent to which the provider is planning or implementing
operational efficiencies and business plan modifications to
transition or expand from primary provision of legacy voice
telephone service to broadband service or otherwise reduce
its reliance on support from the program.

(2) Calculation of support amount. The amount that a
wireline communications provider eligible to receive support
from the program may receive in a calendar year shall not
exceed the sum of the following:

(a) The amount the provider received in 2012 from the
former traditional USF fund established in Docket U-85-23,
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et al., and administered by the Washington exchange carrier
association; and

(b) The cumulative reduction in support from the Con-
nect America Fund incurred by the provider up through and
including the year for which program support is distributed to
the provider to the extent the program contains sufficient
funds.

(3) Distribution to wireless communications provid-
ers. The advisory board will make a recommendation to the
commission on eligibility and distribution calculations for
any wireless communications provider that seeks support
from the program, and the commission will determine that
provider's eligibility and the amount of support, if any, the
provider may receive consistent with RCW 80.36.650 and
commission rules.

(4) Total requests in excess of available funds. If the
total requests for support for a calendar year exceed the pro-
gram funds available for that year, the commission will dis-
tribute the available funds to eligible carriers on a pro rata
basis. The commission may seek a recommendation from the
advisory board on the best pro rata distribution methodology
to use.

(5) Commission determination. The commission will
consider petitions from companies seeking support from the
program and will make the necessary eligibility and distribu-
tion determinations in response to those petitions prior to Jan-
uary 1st of the calendar year in which funds from the program
will be distributed.

NEW SECTION

WAC 480-123-150 Advisory board. (1) Establish-
ment. The commission will establish an industry and con-
sumer advisory board to provide recommendations to the
commission on the implementation and management of the
program.

(2) Membership. The commission secretary is autho-
rized to solicit nominations and approve membership on the
board.

(a) The board will be comprised of members represent-
ing the following interests:

(1) One from incumbent local exchange companies serv-
ing fewer than forty thousand access lines in Washington;

(1) One from incumbent local exchange companies serv-
ing more than forty thousand access lines in Washington;

(iii) One from competitive local exchange companies
serving customers in Washington;

(iv) One from wireless communications providers offer-
ing service in Washington;

(v) One from the public counsel section of the office of
the attorney general of Washington; and

(vi) One from the commission staff.

(b) Commission staff and public counsel shall have per-
manent membership on the board. The commission will
appoint industry members for a term of three years, at the
expiration of which the industry members are eligible for
appointment to a subsequent three-year term.

(3) Duties. The board shall:

(a) Have a consultative role on matters directly referred
to it by the commission;
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(b) Conduct meetings no less than once per year;

(c) Conduct all meetings as public meetings in accor-
dance with the Open Public Meetings Act, chapter 42.30
RCW; and

(d) Prepare and submit to the commission a written
report on matters brought to it for consideration including,
where appropriate, a recommendation to the commission on
potential resolution of such matters.

(4) Initiating board action. The commission alone may
initiate board action other than the execution of administra-
tive duties, which the board may conduct on its own initia-
tive. Any person who seeks board participation in program
issues or matters must petition the commission to initiate
board action.

WSR 14-21-047
PERMANENT RULES
HORSE RACING COMMISSION
[Filed October 7, 2014, 3:09 p.m., effective November 7, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Allows association employees to participate in
handicapping contests for promotional purposes only.

Citation of Existing Rules Affected by this Order:
Amending WAC 260-48-960.

Statutory Authority for Adoption: RCW 67.16.020.

Adopted under notice filed as WSR 14-18-056 on
August 29, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 7, 2014.

Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 12-03-074,
filed 1/13/12, effective 2/13/12)

WAC 260-48-960 Handicapping contests. A licensed
class 1 racing association may operate a handicapping contest
at which the participants may be charged an entry fee. All
paid-entry handicapping contests must be conducted in
accordance with the provisions of this rule. The executive
secretary may approve handicapping contests provided they
meet the following criteria:
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(1) A handicapping contest is defined as a competitive
event, where participants, using individual skill to evaluate a
variety of factors including the past performance of horses to
determine the relative qualities and abilities of horses in a
race, attempt to outperform other participants in selecting the
finish of horses. Participants who are most successful in
selecting horses become eligible to win prizes as prescribed
in the official rules of the contest. Prizes and format are pre-
defined and at the discretion of the class 1 racing association.

(2) A class 1 racing association desiring to offer a paid-
entry handicapping contest must first apply for and receive
approval from the commission to conduct a handicapping
contest. The class 1 racing association must apply to the com-
mission for approval of each and every contest. The class 1
racing association must include with its application the pro-
posed rules for conducting the handicapping contest and the
determination of prizes. The class 1 racing association will
obtain written approval to operate the handicapping contest
prior to the acceptance of any entry fees regarding said con-
test.

(3) The class 1 racing association approved to operate a
handicapping contest will distribute at least ninety-five per-
cent of the entry fees as prizes to the winners. Nothing in this
section will preclude an operator from providing additional
prizes or promotions.

(4) The entry fee to enter a handicapping contest will be
set by the class 1 racing association. The entry fee and a
description of all goods and services to be awarded as part of
the handicapping contest must be fully disclosed to each par-
ticipant prior to paying the entry fee. In addition, all prizes,
including amenities such as airfare, meals and lodging, will
also be fully disclosed to each participant prior to paying the
entry fee.

(5) Races that are the subject of a handicapping contest
must be races on which the class 1 racing association is
authorized to conduct parimutuel wagering.

(6) The officers and employees of the class 1 racing
association operating a handicapping contest, and their
immediate families are prohibited from participating in any
handicapping contest unless approved under this subsection.
Commissioners and employees of the commission are also
prohibited from participating in any handicapping contest in
Washington. Employees of the class 1 racing association may
participate in a handicapping contest, provided it is for pro-
motional purposes only and are not eligible for any prizes
awarded. Participation must be approved by the executive
secretary.

(7) The class 1 racing association will provide the com-
mission a report on every handicapping contest including a
record of all entry fees collected, the number of participants
for each contest, the amount the class 1 racing association
paid in prizes, and the name and address of each winning par-
ticipant.

(8) Any violation of this section will be referred to the
executive secretary. The executive secretary will have sole
authority to ensure compliance with this rule, conduct hear-
ings on violations, and determine penalties. Any decision of
the executive secretary may be challenged as provided in
WAC 260-08-675.
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WSR 14-21-056
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed October 8, 2014, 11:22 a.m., effective November 8, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amends WAC 181-87-055 to comply with stat-
ute changes related to marijuana (Initiative Measure 502,
2012) and the state board of pharmacy name change to the
pharmacy quality assurance commission (HB 1609, chapter
19, Laws of 2013).

Citation of Existing Rules Affected by this Order:
Amending WAC 181-87-055.

Statutory Authority for Adoption: RCW 28A.410.210.

Other Authority: Initiative Measure 502, and HB 1609,
chapter 19, Laws of 2013.

Adopted under notice filed as WSR 14-16-092 on
August 5, 2014.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street South, Room 400,
Olympia, WA 98504-7236, phone (360) 725-6238, fax (360)
586-4548, e-mail david.brenna@k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 8, 2014.

David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 06-02-051,
filed 12/29/05, effective 1/1/06)

WAC 181-87-055 Alcohol or controlled substance
abuse. Unprofessional conduct includes:

(1) Being under the influence of alcohol, marijuana or of
a controlled substance, as defined in chapter 69.50 RCW, on
school premises or at a school-sponsored activity involving
students, following:

(a) Notification to the education practitioner by his or her
employer of concern regarding alcohol or substance abuse
affecting job performance;

(b) A recommendation by the employer that the educa-
tion practitioner seek counseling or other appropriate and
available assistance; and

(c) The education practitioner has had a reasonable
opportunity to obtain such assistance.
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(2) The possession, use, or consumption on school prem-
ises or at a school sponsored activity of a Schedule 1 con-
trolled substance, as defined by the state ((beard-ef)) phar-

macy quality assurance commission, or a Schedule 2 con-
trolled substance, as defined by the state ((beard-ef))

pharmacy quality assurance commission, without a prescrip-
tion authorizing such use.

(3) The consumption of an alcoholic beverage on school
premises or at a school sponsored activity involving students
if such consumption is contrary to written policy of the
school district or school building.

(4) The possession of marijuana or marijuana-infused
product on school premises or at a school sponsored activity
involving students if such possession violates Washington
law or is contrary to written policy of the school district or
school building.

(5) The use or consumption of marijuana or marijuana-
infused product on school premises or at a school sponsored

activity.

WSR 14-21-063
PERMANENT RULES
HIGHLINE COLLEGE
[Filed October 9, 2014, 10:57 a.m., effective November 9, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: (1) Highline Community College is reverting to
its formal name, Highline College, for all official and unoffi-
cial agency identification. It is necessary to replace all refer-
ences to Highline Community College in Title 1321 WAC
with Highline College.

(2) The campus safety and security office's name is
changing to the Highline public safety department and the
public safety and emergency management director is the
department leader. References to the campus safety and secu-
rity office and the campus safety and security supervisor in
Title 1321 WAC are being replaced with the new titles.

(3) The time requirement for denying a request for public
records is being changed to two days from the current ten
days in WAC 1321-276-045(3).

Citation of Existing Rules Affected by this Order:
Amending WAC 1321-116-020, 1321-116-030, 1321-116-
040, 1321-116-050, 1321-116-070, 1321-116-100, 1321-116-
150, 1321-116-170, 1321-116-190, 1321-116-200, 1321-116-
222, 1321-116-230, 1321-116-240, 1321-116-260, 1321-116-
270, 1321-116-275, 1321-116-300, 1321-276-010, 1321-276-
017, 1321-276-020, 1321-276-045, 1321-276-080, 1321-160-
010, 1321-160-020, 1321-160-032, 1321-160-033, 1321-160-
035, 1321-160-045, 1321-160-065, 1321-160-110, 1321-130-
010, 1321-130-030, 1321-120-010, 1321-120-020, 1321-120-
030, 1321-120-100, 1321-120-101, 1321-120-102, 1321-120-
105, 1321-120-315, 1321-120-330, 1321-120-520, 1321-280-
015, 1321-124-010, 1321-140-010, 1321-140-012, 1321-140-
110, 1321-140-120, 1321-140-140, 1321-140-150, 1321-133-
010, 1321-131-010, 1321-168A-010, 1321-168A-050, 1321-
134-010, and 1321-132-010.

Statutory Authority for Adoption: Chapter 34.05 RCW
et seq. and RCW 28B.50140 [28B.50.140] (10) and (13).
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Adopted under notice filed as WSR 14-16-050 on July
29, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 56, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
56, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 56, Repealed 0.

Date Adopted: October 6, 2014.

Larry Yok
Vice-President
for Administration

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-020 Definitions. As used in this docu-
ment, the following words shall mean:

(1) Campus: Any property or facility over which High-
line ((Community)) College exercises control as the owner,
lessee, or tenant.

(2) College: Highline ((Cemmunity)) College, or any
additional community college hereafter established with
Community College District 9, state of Washington, and col-
lectively, those responsible for its control and operations.

(3) College community: Trustees, students, employees,
and guests on college owned or controlled facilities.

(4) College facilities: Includes any or all property con-
trolled or operated by the college.

(5) Student: Includes all persons attending or enrolled at
the college, both full time and part time.

(6) ((Campus—safety-and-seeurity-superviser)) Public

safety and emergency management director: An employee
of Highline Community College District 9, state of Washing-

ton, who is responsible to the vice-president for administra-
tion for ((eampus)) security, safety, parking, and traffic con-
trol at the college's campus.

(7) Registered vehicle: A vehicle registered with the
((eampus-safety-and-seeurity-offiee)) public safety depart-
ment.

(8) Motor vehicle: An automobile, truck, motor-driven
cycle, scooter, or any vehicle powered by an engine or motor.

(9) Nonmotorized vehicle: Bicycles, skateboards, and
other vehicles not equipped with engines or motors.

(10) Visitor: Any person(s), other than currently
enrolled students or college employees, who is on the campus
as a guest(s) or to visit the campus for meetings and/or other
purposes.

(11) School year: Unless otherwise designated, the time
period commencing with the summer quarter of the ((eem-
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manity)) college calendar year and extending through the
subsequent fall, winter, and spring quarters.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-030 Applicable parking and traffic
rules and regulations—Areas affected. The following rules
and regulations apply to all persons operating vehicles on
Highline ((Cemmunity)) College's campus.

(1) The motor vehicle and other traffic laws of the state
of Washington.

(2) The municipal traffic code of the city of Des Moines,
state of Washington, to the extent that the college owns or
controls property located within the city of Des Moines.

(3) The municipal traffic code of the city of Kent to the
extent the college owns or controls property within the city of
Kent.

(4) Any other municipal traffic codes applicable to col-
lege owned or controlled property that is located outside of
the boundaries of the cities identified in subsections (2) and
(3) of this section.

(5) The Highline ((Cemmunity)) College parking and
traffic regulations, as set forth in this chapter, shall be appli-
cable to all properties owned or controlled by Highline
((cemmunity)) College. In case of conflict with the state,
county or municipal motor vehicle laws, those laws shall
govern and take precedence over the college's parking and
traffic regulations.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-040 Parking and traffic responsibil-
ity. The vice-president for administration is responsible for
parking and traffic management on campus. In general, the
responsibility is delegated to the ((safety-and-seeurity-super-
¥iser)) public safety and emergency management director.

All duly appointed public safety ((and-seeurity)) employees
of Highline ((Cemmunity)) College shall have the authority

to enforce all college parking and traffic regulations under the
supervision of the public safety ((and-seeurity)) supervisor.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-050 Permits required for vehicles on
campus. No person shall park or leave any motor vehicle,
whether attended or unattended, upon the campus of Highline

((Community)) College without a permit issued by the
((safety-and-seeurity-office)) public safety department unless

the vehicle is parked in a parking space designated for visi-
tors. All persons parking on the campus will be given a rea-
sonable time to secure a temporary or permanent permit from
the ((safety-and-seeurity-offtee)) public safety department.

(1) A valid permit is:

(a) A current Highline ((Cemmunity)) College vehicle
permit displayed in accordance with instructions.

(b) A temporary or guest permit authorized by the
((safety-and-seeurityoffiee)) public safety department and

displayed in accordance with instructions.
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(2) Parking permits are not transferable, except as pro-
vided in WAC 1321-116-100.

(3) The college reserves the right to refuse the issuance
of a parking permit to any applicant.

(4) Visitors may park in designated "visitor" parking
spaces without securing a permit. Visitor parking spaces are
not available for use by currently enrolled students or college
employees, provided that no motor vehicle shall occupy a
"visitor" parking space in excess of the posted time limit.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-070 Authorization for issuance of
permits. The ((safety-and-seeurity-offiee)) public safety
department is authorized to issue parking permits to students,
faculty, staff members, visitors and guests of the college pur-
suant to the following regulations:

(1) Students may be issued a parking permit upon the
registration of their motor vehicles with the ((safety-and-seeu-
rity-offiee)) public safety department at the beginning of each
academic quarter.

(2) Full-time and part-time faculty and staff members
may be issued a parking permit upon the registration of their
motor vehicles at the time they begin their employment at the
college.

(3) Full-time faculty and staff personnel may be issued a
second motor vehicle permit for another personally owned
motor vehicle. A condition of issuance is that at no time will
more than one vehicle be parked on campus.

(4) Car pool permits may be issued to faculty, staff, and
students. A car pool is defined as being from two to five per-
sons. One transferable permit will be issued by the ((safety
and-seeurity-offiee)) public safety department for each car
pool. This permit is transferable only among the registered
members of the car pool. This permit will be displayed in
accordance with the instructions provided with the permit. A
condition of issuance is that at no time will more than one
vehicle owned by members of the pool be parked on campus.

(5) The ((safety—and—seeurity—offiee)) public safety
department may issue temporary and special parking permits

when such permits are necessary to enhance the business or
operation of the college.

(6) Permit-holders may obtain temporary parking per-
mits at the ((safety-and-seeurity-offiee)) public safety depart-

ment without charge for an unregistered vehicle when neces-
sary due to the nonavailability of their registered vehicles.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-100 Transfer of permits. Parking per-
mits are transferable between vehicles registered to the per-
mit holder. Permits may be reissued as authorized by the
((safety-and-seeurity-superviser)) public safety and emer-
gency management director or designee.
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AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-150 Parking within designated
spaces. (1) Vehicles on the Highline ((Cemmunity)) College
campus shall be parked in designated parking areas only.
These areas are marked by a curb, white lines, or signs. Park-
ing on or over a line constitutes a violation.

(2) No motor vehicle may be parked in posted "no park-
ing" and "fire lane" zones, within ten feet of a fire hydrant; on
any area that has been landscaped or designed for landscap-
ing; or on any paved walkway or unpaved pathway desig-
nated for pedestrian use. This prohibition shall not apply to
vehicles operated by the college maintenance or ((safety-and
seeurity)) public safety employees, by persons who have
received express authorization from the ((safety-and-seeurity

offiee)) public safety department, or emergency response
vehicles.

(3) No motorcycles, motorized bicycles, scooters, or
bicycles shall be parked inside a building, against a building
or handrails, or sidewalk or other pedestrian pathway. Bicy-
cles must be secured to racks as provided.

(4) Motor vehicles that have been parked in excess of
seventy-two hours and that appear to be inoperable or aban-
doned may be impounded and stored at the expense of the
owner and/or operator thereof, pursuant to WAC 1321-116-
222.

(5) Persons seeking to park on campus longer than sev-
enty-two hours must apply and receive authorization from the
((safety-and-seeurity-offiee)) public safety department.

(6) All vehicles shall follow traffic arrows and other
markings established for the purposes of directing traffic on
campus.

(7) No vehicle shall be parked so as to occupy any por-
tion of more than one parking space or stall as designated
within the parking area. The fact that other vehicles may have
been so parked as to require the vehicle parked to occupy a
portion or more than one space or stall shall not constitute an
excuse for violation of this section.

(8) No vehicle shall be parked on the campus except in
those areas set aside and designated pursuant to WAC 1321-
116-140.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-170 Night parking. Students, faculty,
and staff with a valid parking permit may park in any area ((A
or-B-spaees)) on a first-come first-serve basis between the
hours of 4:00 p.m. and 10:45 p.m., provided that disabled
parking spaces remain restricted to motor vehicles displaying
a valid disabled parking permit parking placard or license
plate from an authorized governmental agency.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-190 Regulatory signs and directions.
The ((safety-and-seeurity-superviser)) public safety director

or designee is authorized to erect signs, barricades, and other
structures and to paint marks or other directions upon the
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entry ways and streets on campus and upon the various park-
ing lots owned or operated by the college. Such signs, barri-
cades, structures, markings, and directions shall be made and
placed as to best effectuate the objectives of these rules and
regulations, in the opinion of the vice-president for adminis-
tration or his or her designee. Drivers of vehicles shall
observe and obey the signs, barricades, structures, markings,
and directions erected pursuant to this section. Drivers shall
also comply with the directions from ((safety-and-seeurity))
public safety personnel including commissioned law enforce-
ment officers in the control and regulation of traffic.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-200 Vehicle operation. (1) No vehicle
shall be operated on the campus at a speed in excess of ten
miles per hour or as posted. No vehicle of any type shall at
any time use the campus parking lots for testing, racing, or
other unauthorized activities.

(2) No vehicle shall be operated in such a negligent or
reckless manner as to place person(s) or property in danger of
injury or grievous harm.

(3) Upon a roadway designated for one-way traffic, a
vehicle shall be driven only in the direction designated at all
or such times as shall be indicated by official traffic control
devices.

(4) No motorized vehicle shall be operated on pedestrian
walkways or pathways with the exception of official college
vehicles, emergency response vehicles, and vehicles granted

permission to do so by the ((safety-and-seeurity-offiee)) pub-

lic safety department.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-222 Impounding of vehicles. Any
vehicle parked on campus in violation of these regulations,
including the motor vehicle and other traffic laws of the state
of Washington and the traffic code of the cities of Des
Moines and Kent as incorporated in WAC 1321-116-030,
may be impounded and towed to an impound lot by a duly
authorized towing company under contract to provide towing
services to the college. The expense of such impounding and
storage shall be charged to the owner or operator of the vehi-
cle and paid by him prior to its release. The college and its
employees shall not be liable for loss or damage of any kind
resulting from such immobilization, impounding, and/or stor-
age.

Circumstances in which vehicles may be impounded
include, but are not limited to the following:

(1) Blocking a roadway in a manner that impedes vehic-
ular or pedestrian traffic;

(2) Blocking a walkway in a manner that impedes pedes-
trian traffic;

(3) Blocking a fire lane or impeding access to a fire
hydrant including parking within ten feet of a fire hydrant;

(4) Creating a safety hazard in the opinion of the ((safety
and-seeurity-superviser)) public safety and emergency man-
agement director or ((his-erher)) designee;

(5) Blocking a legally parked car;
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(6) Parking in a marked "tow-away" or "no parking"
zone;

(7) Having an accumulation of four or more outstanding
college parking/traffic violations;

(8) Illegally parking in a handicapped parking space;

(9) Parking anywhere other than a designated parking
area; or

(10) Parking on campus for more than seventy-two hours
without prior authorization from the ((safety-and-seeurity
offtee)) public safety department.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-230 Report of accident. The operator
of any vehicle involved in an accident on campus resulting in
injury to or death of any person or damage to either vehicles
of $500.00 or more, shall within twenty-four hours report
such accident to the ((safety-and-seeurity-eoffiee)) public
safety department. This does not relieve any person so
involved in an accident from their responsibility to file a state
of Washington motor vehicle accident report within twenty-
four hours after such accident.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-240 Specific traffic and parking reg-
ulations and restrictions authorized. Upon special occa-

sions or during emergencies, the ((safety-and-seecuritysuper-

viser)) public safety and emergency management director or
designee is authorized to impose additional traffic and park-

ing regulations and restrictions consistent with the objectives
specified in WAC 1321-116-010.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-260 Issuance of traffic citations.
Upon the violation(s) of any of the parking and traffic rules
and regulations contained in chapter 1321-116 WAC, the
((safety-and-seeurity)) public safety personnel are authorized
to issue citations, setting forth the date, the approximate time,
permit number, license number, name of permit holder,
infraction, ((safety-and-seeurity)) name of the public safety
employee, and schedule of fines. Parking citations may be
served by attaching or affixing a copy thereof in some prom-
inent place outside such vehicle or by personally serving the
operator.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-270 Fines and penalties. (1) Fines
may be levied for any violations of the rules and regulations
contained in chapter 1321-116 WAC.

In addition to a fine imposed under these regulations,
illegally parked vehicle(s) may be subject to impound pursu-
ant to WAC 1321-116-222.

(2) A schedule of parking and traffic fines and penalties
shall be adopted by the board of trustees.
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(3) An accumulation of unpaid citations that are more
than twenty calendar days overdue from the date of the cita-
tion(s) by a student may be cause for disciplinary action, and
the chief student affairs officer (CSAO) may initiate disci-
plinary proceedings against such students. No disciplinary
action shall be taken until the student has completed the
appeal process or waived his or her appeal rights.

(4) An accumulation of unpaid citations that are more
than twenty calendar days overdue from the date of the cita-
tion(s) by faculty or staff members shall be turned over to the
financial services office for the collection of fines. The col-
lection process shall not commence until the faculty or staff
member has completed the appeal process or waived his or
her appeal rights.

(5) Parking and traffic citations will be processed by the
campus ((safety-and-seeurity-offiee)) public safety depart-
ment. Parking and traffic fines are to be paid to the cashier's
office.

(6) Parking and traffic fines shall be charged for offenses
according to the schedule established by the board of trustees.

(7) In the event a student fails or refuses to pay a fine, the
following may result:

(a) Student may have a hold placed on his or her record
and may not be eligible to register;

(b) Student may not be able to obtain a transcript or his
or her grades or credits;

(c) Student may not receive a degree;

(d) Student may be denied future parking privileges;

(e) Student's vehicle may be impounded;

(f) Student's debt may be turned over to a collection
agency in accordance with the college's collection policy.

(8) Parking and traffic fines are due twenty calendar days
from the date of citation. Provided that if timely appeal is
filed, such fine shall be due twenty calendar days from the
date of service upon the violator of the order terminating the
appeal.

AMENDATORY SECTION (Amending WSR 04-23-044,
filed 11/12/04, effective 12/13/04)

WAC 1321-116-275 Schedule of fines and penalties.
Highline ((Cemmunity)) College parking and traffic fine
schedule is listed in the Highline ((Cemmunity)) College
budget book on file in the Highline ((Cemmunity)) College
library and adopted by the board of trustees.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-116-300 Appeal of fines and penalties.
Any citation for violation of these rules and regulations, may
be appealed. The appeal must be submitted in writing, within
twenty calendar days from the date of the citation, to the

((safety-and-seeuritysuperviser)) public safety and emer-

gency management director or designee, who will:
(1) Review the appeal and confer with the appellant to

determine whether a satisfactory solution, to all parties, can
be reached without further administrative action. If a solution
satisfactory to all parties cannot be reached, the ((safety-and

seenrity-superviser)) public safety and emergency manage-
ment director or his designee will issue and serve the appel-
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lant with a brief written order explaining why the appeal was
denied. Service shall be in person or by first class mail. For
purposes of this regulation, service by mail will be deemed
complete on the third business day after the order is deposited
in the mail.

(2) An appeal of the ((safety-and-seeurity-supervisor's))

public safety and emergency management director's or desig-
nee's order may be submitted in writing to the college's vice-

president for administration or designee within twenty-one
calendar days after service of the public safety ((and-seeu-
fity)) supervisor's order is complete. The written appeal must

be accompanied by a copy of the ((seeurity—superviser's))

public safety and emergency management director's or desig-
nee's order. Within twenty calendar days from the receipt of

any such appeal, the college's vice-president for administra-
tion or designee shall render a written decision. This decision
will be final.

(3) The final legal recourse for an appellant is to the
Washington state superior court system.

(4) In the event that the appeal involves an impounded
vehicle, the vehicle's owner shall have the right to a hearing

before the ((safety-and-seeurity-supervisor-erhis-orher)) pub-

lic safety and emergency management director or designee
within forty-eight hours of a request, or on the next business

day if the forty-eight hour period terminates on a weekend or
holiday. The vehicle's owner shall also be entitled to a release
of the vehicle upon payment of a bond to the college in the
amount of the sum of the impoundment costs and the total of
all fines due and owing. If at the hearing it is shown that the
vehicle was improperly impounded, the owner of the vehicle
shall be entitled to a refund of the costs of impoundment. The
vehicle's owner may appeal the ((safety-and-seeurity-supervi-

set's)) public safety and emergency management director's or
designee's order as provided in WAC 1321-116-300(2).

(5) In all appeals under this section, the appellant carries
the burden of proof, which shall be a preponderance of the
evidence.

AMENDATORY SECTION (Amending WSR 08-01-088,

filed 12/17/07, effective 1/17/08)
WAC 1321-120-010 Purpose. ((HDHighline-Commu-
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a public institution of higher education serving a diverse

community in a multicultural world and global economy,

Highline College promotes student engagement, learning,
and achievement, integrates diversity and globalism through-
out the college, sustains relationships within its communities,
and practices sustainability in human resources, operations,
and teaching and learning.

AMENDATORY SECTION (Amending WSR 08-01-088,
filed 12/17/07, effective 1/17/08)

WAC 1321-120-020 General policies. (1) Highline
((Community)) College is an agency of the state of Washing-
ton and adheres to all local, state, and federal laws. The col-
lege is obligated to demonstrate respect for the laws by coop-
erating in their enforcement.

(2) Highline ((Eemmunity)) College cannot and will not
establish regulations which would abridge constitutional
rights.

(3) Proper procedures are established to maintain condi-
tions conducive to the effective performance of the function
of the college, to protect students from unfair imposition of
penalties, and to assure due process. Highline ((Community))
College is granted the right by law to adopt rules deemed nec-
essary to govern its operations.

(4) If these rules are broken, the college has the right and
the obligation to take action that is in the best interest of the
college and that is commensurate with the constitutional
rights of the individual.

(5) Highline ((Cemmunity)) College reserves the right to
impose the provisions of this chapter and provide further
sanctions before or after law enforcement agencies, courts, or
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other agencies have imposed penalties or otherwise disposed
of a case. College proceedings are not subject to challenge on
the ground that criminal or civil charges involving the same
incident have been dismissed or reduced or in which the
defendant has been found not guilty or not liable. In addition,
the college reserves the right to refer incidents to the appro-
priate civilian authorities or law enforcement agencies.

(6) The associated students of Highline ((Cemmunity))
College have the right to participate in the formulation and
review of all policies pertaining to student rights and respon-
sibilities and its enforcement as described in the student code
of conduct.

(7) Rules of conduct and procedures of enforcement
shall be printed and made available to all students via the
internet and in hard copy upon request.

AMENDATORY SECTION (Amending WSR 08-01-088,
filed 12/17/07, effective 1/17/08)

WAC 1321-120-030 Definitions. (1) As used in these
rules, the following words and phrases shall mean:

(a) "Anabolic steroids" means synthetic derivatives of
testosterone or any isomer, ester, salt, or derivative that acts
in the same manner on the human body.

(b) "Androgens" means testosterone in one of its forms
or a derivative, isomer, ester, or salt that acts in the same
manner on the human body.

(c) "((ASHEE)) ASHC" refers to the associated students
of Highline ((Cemmunity)) College, the official student gov-
ernment association.

(d) "Assembly" refers to any overt activity engaged in by
three or more persons, the object of which is to gain publicity,
advocate a view, petition for a cause or disseminate informa-
tion to any person or group.

(e) "Board of trustees" means the board members
appointed by the governor of the state of Washington who
have final authority for the governance of Highline ((Ceom-
munity)) College.

(f) "Chief student affairs officer (CSAQO)" means the col-
lege administrator who reports to the college president, who
serves as the college's student judicial affairs administrator,
and who is responsible for administering the student rights
and responsibilities code. The CSAO may designate a student
judicial affairs administrator to fulfill this responsibility.

(g) "College" means Highline ((Cemmunity)) College
((HEE))), or any additional community college hereafter
established with Community College District 9, state of
Washington, and collectively, those responsible for its con-
trol and operation.

(h) "College community" means trustees, students, staff,
faculty, and visitors on college owned or controlled facilities.

(i) "College facilities" means and includes any or all
property controlled and/or operated by the college.

(j) "Day" means a calendar day. The effective date of any
provision of these rules shall be the day other than a Saturday,
Sunday or holiday.

(k) "Faculty complaint process" is the process through
which students may seek resolution of complaints against
faculty members about instructional matters. The faculty
complaint process is explained fully in the Complaints
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Against Faculty Members section 807 of the Highline Col-
lege Education Association (HCEA) ((HE€)) negotiated
agreement. Written procedures for the faculty complaint pro-
cess are available in the office of the chief student affairs offi-
cer, and in the academic affairs administrative offices.

(1) "Human growth hormones" means growth hormones,
or a derivative, isomer, ester, or salt that act in the same man-
ner on the human body.

(m) "Initial disciplinary hearing" means a meeting
between the chief student affairs officer or designee and
accused party to review the charges and evidence of any code
violation and give opportunity for the accused party to give
their account of the incident(s) under investigation.

(n) "President" means the chief executive officer of the
college appointed by the board of trustees, and for the pur-
poses of these rules includes "acting president" or the dele-
gated authority in the absence of the president.

(o) "Student" means and includes any person enrolled at
the college, or a person seeking admission or accepted to the
college for admission.

(p) "Student group" means a number of students who
have not met the formal requirements to be officially recog-
nized as a student organization.

(q) "Student code of conduct" means the (HEE)) High-
line College student rights and responsibilities.

(r) "Student organization" means a number of students
who have met the formal requirements of clubs and organiza-
tions recognition as provided by the associated students of
Highline ((Cemmunity)) College ((ASHEE)) ASHC).

(s) "Summary suspension hearing" means a short, con-
cise, and timely hearing administered in emergencies, follow-
ing a student being summarily suspended from attending a
class or classes.

(t) "Student judicial affairs administrator" means the
chief student affairs officer or designee.

(2) All other terms have their natural meaning unless the
context dictates otherwise.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-120-100 College community expectations.
(1) Civility statement. Members of Highline ((Community))
College community accept the responsibility to promote a
learning and working environment which ensures mutual
respect, civility, honesty, and fairness. Members of the col-
lege community are expected to uphold the college's values
and ethics necessary to maintain a positive campus climate,
which includes health, safety and welfare of the campus com-
munity. To be active participants in the process of education,
college community members will strive to adhere to the fol-
lowing expectations:

(a) To be positive contributors to the college, the city of
Des Moines, and the surrounding community.

(b) To conduct themselves with civility and be held
accountable as members of the (HEE)) Highline College
community.

(c) To be honest and take responsibility for treating oth-
ers with respect and dignity.
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(d) To be open to the concepts of leadership, diversity,
and wellness.

(e) To be open-minded and prepared to learn.

(2) Educational expectations. Students who choose to
attend Highline ((Cemmunity)) College also choose to partic-
ipate actively in the adult learning process offered by the col-
lege. As a process, learning is not a product or commodity,
which is bought and sold, but rather, it is a relationship
between instructors who are willing to teach, staff who are
willing to support, and students who are willing to learn.
Therefore, the responsibility for learning is shared equally
between students, staff, and faculty.

(3) Student responsibilities. The college is responsible
for providing its students with an educational environment
rich in the high quality resources needed by students to attain
their individual educational goals. In return, students are
responsible for making themselves aware of the full breadth
of the resources available, for the timely choosing and appro-
priate use of these resources, and for the specific behavioral
tasks necessary for attaining the desired learning outcomes.
Student responsibilities include but are not limited to the fol-
lowing: To actively participate in the learning process by
adhering to the college's policies, practices, and procedures;
attending all class sessions; utilizing campus resources; par-
ticipating actively in the advising process; seeking timely
assistance in meeting educational goals; and assuming
responsibility for the selection of courses to achieve those
goals.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-120-101 Student code of conduct. (1)
Code of conduct. As members of the college community, stu-
dents are expected to obey all college rules and regulations
and are prohibited from engaging in any unlawful conduct.
Any student who, either as a principal actor, aid, abettor, or
accomplice as defined in RCW 9A.08.020, as now law or
hereafter amended, violates any local, state or federal law,
interferes with the personal rights or privileges of others or
the educational process of the college, or violates the code of
conduct which includes, but is not limited to, the categories
listed below, shall be subject to disciplinary action as pro-
vided in this chapter (see WAC 1321-120-410).

(a) Personal offenses.

(i) Assault, reckless endangerment, intimidation, or
interference upon another person in the manner set forth in
RCW 9A.36.010 through 9A.36.050, or 28B.10.570 through
28B.10.572, as now law or hereafter amended.

(i1) Disorderly, disruptive, or abusive behavior which
interferes with the rights of others or obstructs or disrupts
teaching, learning, research, or administrative functions.

(iii) Inattentiveness, inability, or failure to follow the rea-
sonable instructions of any college employee acting within
their professional responsibility, thereby infringing upon the
rights and privileges of others.

(iv) Refusal to comply with any lawful order to leave the
college campus or any portion thereof by college personnel
when necessary for the college to achieve its purpose of pro-
viding educational programs and services.
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(v) Unauthorized assembly, obstruction, or disruption
which materially and substantially interferes with vehicular
or pedestrian traffic, classes, hearings, meetings, the educa-
tional and administrative functions of the college, or the
rights and privileges of others.

(vi) Filing of a formal complaint falsely accusing another
member of the college community with violating a provision
of this chapter.

(vii) Falsely reporting an emergency, such as by setting
off or otherwise tampering with any emergency safety equip-
ment, alarm, or other device established for the safety of indi-
viduals and/or college facilities.

(viii) Submitting information known to be false, misin-
terpreted, or fraudulent to college officials or on college
records.

(ix) Engaging in unwelcome sexual advances, requests
for sexual favors, and other verbal or physical conduct of a
sexual nature where such behavior offends the recipient or a
third party, causes discomfort or humiliation, or creates an
intimidating, offensive, or hostile work or learning environ-
ment.

(x) Stalking behavior in which a student repeatedly
engages in a course of conduct directed at another person and
makes a credible threat with the intent to place that person in
reasonable fear for his or her safety, or the safety of his or her
family; where the threat is reasonably determined by the col-
lege to seriously alarm, torment, or terrorize the person; and
where the threat is additionally determined by the college to
serve no legitimate purpose.

(xi) Destruction or alteration of any evidence that could
be used during an investigation or college proceeding.

(xii) Any malicious act or behavior which causes harm to
any person's physical or mental well-being. Harassment
includes intentionally and repeatedly following or contacting
another person in a manner that alarms, annoys, intimidates,
harasses, or causes substantial emotional distress.

(b) Property offenses.

(i) Actual or attempted theft or robbery (RCW 9A.56.-
010 through 9A.56.060 and 9A.56.100) of property or ser-
vices belonging to the college or college community member
including but not limited to knowingly possessing stolen
property.

(1) Malicious mischief that causes damage to or destruc-
tion of any college facility or other public, private, or per-
sonal property.

(i) Unauthorized use of college equipment, supplies,
and facilities for personal gain.

(iv) Unauthorized use of a motorized vehicle, skate-
board, bicycle, or other personal vehicle on campus pedes-
trian walkways.

(v) Unauthorized entry, access, or presence upon the
property of the college or into a college facility or portion
thereof which has been closed, reserved, restricted, or placed
off limits or unauthorized possession or use of key, access
code, or password to any college facility or system.

(vi) Misuses of information technology. The following is
prohibited: Failure to comply with laws, regulations, license
agreements, or contracts governing use of college networks,
software and hardware; abuse of communal resources; and,
use of college computing resources for illegal or unautho-
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rized commercial purposes or personal gain. It is the obliga-
tion of college students to be aware of their responsibilities as
outlined in the Computing Resources Appropriate Use Pol-
icy, which is available on the Highline ((Cemmunity)) Col-
lege web site. Failure to comply may result in loss of access
to college computing resources, as well as administrative,
civil or criminal action under Washington state or federal
law.

(c) Status offenses.

(i) Forgery, falsification, or alteration of official docu-
ments, records, or correspondence.

(i1) Refusal to provide positive identification (e.g., stu-
dent or state identification card; valid driver's license) when
requested by any identified college official.

(d) Offenses pertaining to drugs/alcohol/smoking.

(i) Smoking outside of the designated smoking areas.

(ii) Possession or consumption of alcoholic beverages on
college property or at a college-sponsored event is prohibited
unless attendees are over the age of twenty-one and an alco-
hol permit has been obtained.

(iii) Controlled substances. Using, possessing, deliver-
ing, selling or being under the influence of legend drugs,
including anabolic steroids, androgens, or human growth hor-
mones, as defined by RCW 69.41.010 and 69.41.300 or any
other controlled substance as defined in RCW 69.50.101 as
now law or hereafter amended, except upon valid prescrip-
tion or order of a practitioner is subject to additional sanc-
tions, including disqualification from participation in col-
lege-sponsored athletic events. For the purpose of this regula-
tion, "sale" shall include the statutory meaning defined in
RCW 69.04.005 as now law or hereafter amended.

(e) Other misconduct: Any other conduct or action in
which the college can demonstrate a clear and distinct threat
to college property, the educational process, or any other
legitimate function of the college or the health or safety of
any member of the college community.

(2) Violation of any of the above regulations may also
constitute violation of criminal laws or ordinances of various
cities, municipalities, counties, the state of Washington, or
the United States and may subject a violator to criminal sanc-
tions in addition to any sanctions imposed by the college.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-120-102 Academic honesty. (1) Students
attending Highline ((Cemmunity)) College are expected to
participate as responsible members of the college commu-
nity, which includes assuming full responsibility for main-
taining honesty and integrity in all work submitted for credit
and in any other work assigned by faculty.

(2) Violations of academic honesty include, but are not
limited to:

(a) Plagiarism: The unauthorized use or close imitation
of the words, ideas, data, images, or product of another and
the representation of them as one's own original work.

(b) Cheating: Use or attempted use of unauthorized
materials, information, or study aids; an act of deceit by
which a student attempts to misrepresent academic skills or
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knowledge; unauthorized or attempted unauthorized copying
or collaboration.

(c) Fabrication: Intentional misrepresentation or inven-
tion of any information, such as falsifying research, inventing
or exaggerating data, or listing incorrect or fictitious refer-
ences.

(d) Collusion: Assisting another to commit an act of aca-
demic dishonesty, such as paying or bribing someone to
acquire a test or assignment, or increase the score on a test or
assignment; taking a test or doing an assignment for someone
else; allowing someone to do these things for one's own ben-
efit.

(e) Academic misconduct: Intentionally violating col-
lege policies, such as altering grades, misrepresenting one's
identity, failing to report known incidents of academic dis-
honesty, or participating in obtaining or distributing any part
of a test or any information about a test.

(3) Penalties for academic dishonesty.

(a) All suspected academic dishonesty will be reported,
with evidence attached, to the chief student affairs officer as
a means of tracking.

(b) If a student commits academic dishonesty, any one or
a combination of the following sanctions may be imposed by
the faculty member:

(1) Verbal or written warning.

(i1) A grade of 0% (0.0) or otherwise lowered grade for
the assignment, project, or test.

(iii) The following sanction may be imposed by the fac-
ulty member only after a formal hearing is conducted by the
chief student affairs officer, and the chief student affairs offi-
cer approves the sanction:

A grade of 0% (0.0) or otherwise lowered grade for the
course, overriding a student's withdrawal from the course.

(¢) In accordance with the Highline student rights and
responsibilities code (WAC 1321-120-410), the chief student
affairs officer may issue a formal disciplinary warning letter
for a student's first reported offense of academic dishonesty.
The warning letter may be issued in lieu of a formal hearing;
however, it will not be reported to transfer institutions or
other requesting agencies.

(d) In accordance with the Highline student rights and
responsibilities code (WAC 1321-120-410), the chief student
affairs officer will summon a student to a formal hearing for
a second or subsequent offense of academic dishonesty.

(e) Disciplinary actions for second or subsequent
offenses of academic dishonesty include, but are not limited
to, the sanctions outlined in WAC 1321-120-410, which may
be imposed upon students according to the procedure out-
lined in WAC 1321-120-421.

(4) Academic dishonesty complaint and hearing proce-
dures.

(a) The faculty member observing or investigating the
apparent act of academic dishonesty shall document the inci-
dent by writing down the time, date, place, and a description
of the act and/or any other pertinent information.

(b) The faculty member may collect evidence to corrob-
orate the allegation.

(c) The faculty member shall provide the student an
opportunity to explain the incident.
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(d) The faculty member shall explain to the student the
procedures and penalties for academic dishonesty and shall
give the student a copy of the Highline ((Cemmunity)) Col-
lege academic honesty policy.

(e) The faculty member may resolve the matter infor-
mally by determining an appropriate sanction, which may
include a verbal or written warning, or a grade of 0% (0.0) or
otherwise lowered grade on an assignment, project, or test, or
no further action.

(f) The faculty member shall submit a copy of the Aca-
demic Dishonesty Report form to the office of the chief stu-
dent affairs officer. The report shall be kept on file and may
be presented as evidence for more stringent sanctions, should
the student commit subsequent violation(s) of the academic
honesty policy.

(g) If the faculty member wishes to initiate more strin-
gent sanctions in addition to lowering or failing an assign-
ment and/or verbal or written warning (e.g., assign a failing
grade for the course), or if the student has committed more
than one academic dishonesty offense, the student must be
entitled to a formal hearing with the chief student affairs offi-
cer or his or her designee. Following a formal hearing, sanc-
tions imposed by the chief student affairs officer may range
from no further action (no failing grade for the course) to dis-
missal from the college (WAC 1321-120-410). The chief stu-
dent affairs officer may not overturn the sanctions imposed
by the faculty member ((d)(i) and (ii) of this subsection).

(h) The faculty member shall submit a copy of the Aca-
demic Dishonesty Report form and any additional evidence
to the chief student affairs officer within ten days of the
alleged act of academic dishonesty, which initiates the formal
hearing process.

(1) Within ten days of receiving an Academic Dishonesty
Report form, the chief student affairs officer or designee shall
notify the student in writing of the date, time and location of
the hearing. At the hearing, the student shall meet with the
chief student affairs officer or designee to hear the charges
and present his/her side of the case. If the student chooses not
to attend or fails to appear, the hearing will be conducted in
the student's absence.

(j) The chief student affairs officer or designee will con-
sider any evidence submitted within seven days of the hear-
ing, and interview persons as warranted. The chief student
affairs officer or designee determines if the action recom-
mended by the faculty member is appropriate.

(k) Within ten days of the hearing, the chief student
affairs officer or designee shall send written notification of
the results to the student and faculty member. The decision of
the chief student affairs officer or designee is final. (With
permission, contents of this policy were adapted from "Aca-
demic Integrity Policy," Portland Community College, Port-
land, Oregon.)

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-120-105 Student rights. The following
rights are guaranteed to each student within the limitations of
statutory law and college policy as deemed necessary to
achieve the educational goals of the college:
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(1) Academic freedom.

(a) Students are guaranteed the rights of free inquiry,
expression, and assembly upon and within college facilities
that are generally open and available to the public.

(b) Students are free to pursue appropriate educational
objectives from among the college's curricula, programs, and
services, subject to the limitations of RCW 28B.50.090
(3)(b).

(c) Students shall be protected from academic evaluation
which is arbitrary or capricious, but are responsible for meet-
ing the standards of academic performance established by
their instructors. Grade complaints are administered through
the Complaints against Faculty Members section 807 of the
Highline College Education Association (HCEA) ((HE€))
negotiated agreement.

(d) Students have the right to a learning environment that
is free from unlawful discrimination, inappropriate and disre-
spectful conduct, and sexual harassment.

(2) Due process.

(a) It is guaranteed that students have the right to be
secure in their persons, quarters, papers, and effects against
unreasonable searches and seizures.

(b) No disciplinary sanction may be imposed on any stu-
dent without notice to the accused of the nature of the
charges.

(c) A student accused of violating this student rights and
responsibilities code is entitled to procedural due process as
set forth in this chapter.

(3) Distribution and posting. Students may distribute or
post printed or published material subject to official written
procedures available in the student programs office. All free
publications not in violation of state and/or federal laws may
be distributed from authorized public areas subject to time,
place, and manner as determined by the college. Students dis-
tributing printed materials are responsible for litter control of
all distributed material.

(4) Off-campus speakers. Recognized student organiza-
tions shall have the right to invite outside speakers to speak
on campus subject to the availability of campus facilities,
funding, and compliance with the college procedures avail-
able in the student programs office.

(5) Commercial activities. The use of college grounds or
facilities for commercial or private gain is prohibited except
with the approval of the student programs office consistent
with vending and fund-raising guidelines. Commercial activ-
ities which generate contractual and/or financial debt rela-
tionships with students are prohibited. The college reserves
the right to charge commercial vendors for the use of college
facilities.

(6) Sale of merchandise. All merchandise offered for
commercial sale may be sold only through the college book-
store or college food services except when approved by the
student programs office or affiliated academic department as
part of the cocurricular experience.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-120-315 Right of assembly. (1) Students
have the right to conduct or participate in any assembly as
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defined in WAC 1321-120-030 on facilities that are generally
available to the public provided that such assemblies:

(a) Are conducted in an orderly manner;

(b) Do not unreasonably interfere with classes, sched-
uled meetings or ceremonies, or college sponsored events;

(¢) Do not unreasonably interfere with pedestrian or
vehicular traffic; or

(d) Do not cause destruction or damage to college prop-
erty.
(2) College groups are encouraged to notify the ((eampus
safety-and-seeurity-offtee)) public safety department no later
than forty-eight hours in advance of an event. However,
unscheduled events are permitted so long as the event does
not interfere with any other function occurring at the facility
or college.

(3) Assemblies which violate these rules may be ordered
to disperse by college.

(4) Any campus community member who violates any
provision of this rule may be required to leave the campus or
facility and may be issued a no trespass admonishment.

AMENDATORY SECTION (Amending WSR 08-01-088,
filed 12/17/07, effective 1/17/08)

WAC 1321-120-330 Rights of ownership of works. It
shall be the policy of Highline ((Cemmunity)) College that
employees of the college shall not use students' published or
unpublished works for personal gain without written consent
of the student.

AMENDATORY SECTION (Amending WSR 08-01-088,
filed 12/17/07, effective 1/17/08)

WAC 1321-120-520 Function of the review commit-
tee. (1) The review committee will establish procedures for
review and possible revision of these rules.

(2) All proposed amendments shall be submitted to the
chief student affairs officer, who will send copies of each
proposal to members of the review committee for their con-
sideration. The review committee will hear and consider all
proposed amendments and publish proposed recommenda-

tions for review by the Highline ((Cemmunity)) College

((HES))) policy development council.
(3) After completion of the above steps, the recommen-

dations for revision of these rules shall be made to the presi-
dent, who, upon approval and review by the college counsel,
shall make final recommendation to the board of trustees.

(4) Upon approval of the board of trustees, the new rules
shall be published and be made immediately available to the
college community.

AMENDATORY SECTION (Amending WSR 92-15-115,
filed 7/21/92, effective 8/21/92)

WAC 1321-124-010 Smoking. It shall be the policy of
Highline ((Cemmunity)) College, consistent with its efforts
to promote wellness, fitness, and a campus environment con-
ducive to work, study, and activities for staff, students, and
the public to maintain a smoke/tobacco free indoor campus
environment. Use of tobacco products is permitted on cam-
pus outside of the buildings. Receptacles for smoking materi-
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als are provided and all are urged to use them to maintain lit-
ter free campus grounds.

The college recognizes the rights of those who choose to
use tobacco and as such does not prohibit the use of tobacco
products; it does, however, restrict the use of these materials
to areas outside college facilities and vehicles.

AMENDATORY SECTION (Amending WSR 92-15-115,
filed 7/21/92, effective 8/21/92)

WAC 1321-130-010 Tuition and fee schedules. Chap-
ter 28B.15 RCW sets the parameters for tuition and fee levels
at state community colleges. The legislature establishes the
tuition and fee rates each biennium. The tuition and fee rates
charged by Highline are based on this legislation, the specific
amounts to be charged are transmitted to Highline ((Commau-
aity)) College by the state board for community college edu-
cation.

AMENDATORY SECTION (Amending WSR 95-09-072,
filed 4/19/95, effective 5/20/95)

WAC 1321-130-030 Tuition and fee waivers. (1)
Highline College may periodically establish tuition and fee
waivers as authorized by state law and by the state board for
community and technical colleges. This will be done in
accordance with chapter 131-28 WAC and under regular col-
lege fiscal processes. Information regarding specific waivers
will be available as provided in WAC 1321-130-020.

(2) Upon an applicant's request, individual determina-
tions on tuition and fee waivers will be reviewed by the col-
lege (registrar), in a brief adjudicative proceeding under
RCW 34.05.482 through 34.05.494.

AMENDATORY SECTION (Amending WSR 92-15-115,
filed 7/21/92, effective 8/21/92)

WAC 1321-131-010 Scholarships. Detailed informa-
tion concerning the criteria, eligibility, procedures for appli-
cation, and other information regarding scholarships may be
obtained at the following address:

Highline ((Cemmunity)) College
Attn: Scholarships

P.O. Box 98000

2400 South 240th Street

Des Moines, WA 98198-9800

AMENDATORY SECTION (Amending WSR 92-15-115,
filed 7/21/92, effective 8/21/92)

WAC 1321-132-010 Financial aid. Federal, state, and
private financial aid applications and information may be
obtained at the following address:

Highline ((Cemmunity)) College
Attn: Office of Financial Aid
P.O. Box 98000

2400 South 240th Street

Des Moines, WA 98198-9800
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Award of federal and state aid will be made in accor-
dance with applicable federal and state laws and regulations.

AMENDATORY SECTION (Amending WSR 92-15-115,
filed 7/21/92, effective 8/21/92)

WAC 1321-133-010 Organization—OQOperation—
Information. (1) Organization. Community College District
No. 9 is established in Title 28B RCW as a public institution
of higher education. The institution is governed by a five-
member board of trustees, appointed by the governor. The
board employs a president, who is the chief executive officer
of the institution. The president establishes the structure of
the administration.

(2) Operation. The administrative office is located at the
following address:

Highline ((Cemmunity)) College
P.O. Box 98000

2400 South 240th Street

Des Moines, WA 98198-9800

The office hours are 8:00 a.m. to 5:00 p.m., Monday through
Friday, except legal holidays.

(3) Information. Additional and detailed information
concerning the educational operations and course offerings
may be obtained from the catalog, copies of which are avail-
able at the following address:

Highline ((Cemmunity)) College
P.O. Box 98000

2400 South 240th Street
Des Moines, WA 98198-9800

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-134-010 Rules coordinator. The rules
coordinator for this institution shall have an office located at

the office of the ((direetorefpersennel)) vice-president for

administration, with the following mailing address:

Highline ((Cemmunity)) College

Office of the Vice-President for Administration
P.O. Box 98000

2400 South 240th Street

Des Moines, WA 98198-9800

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-140-010 Purpose. The trustees of Highline
((Community)) College believe that educational and commu-
nity service opportunities are extended to the community
when the college's buildings, grounds, and facilities are made
available for use by the students, faculty, administration,
staff, and the community. This use shall not interfere with
regular college activities and shall be in accordance with the
public interest and welfare, all applicable state and federal
laws, and shall be in the best interest(s) of the college as inter-
preted by the administration of Highline ((Cemmanity)) Col-
lege and/or the board of trustees.
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College facilities are reserved primarily for educational
use including, but not limited to, instruction, research, public
assembly of college groups, student activities and other activ-
ities directly related to the educational mission of the college.
The public character of the college does not grant to individ-
uals an unlimited license to engage in activity that limits,
interferes with, or otherwise disrupts the normal activities for
and to which the college's facilities and grounds are dedi-
cated. Accordingly, the college is a designated public forum
opened for the limited purposes recited herein and further
subject to the time, place, and manner limitations and restric-
tions set forth in this policy.

The purpose of the time, place, and manner regulations
set forth in this policy is to establish procedures and reason-
able controls for the use of college facilities for both college
and noncollege groups. It is intended to balance the college's
responsibility to fulfill its mission as a state educational insti-
tution of Washington with the interests of college groups and
noncollege groups who are interested in using the campus for
the purposes of constitutionally protected speech, assembly
or expression. The college recognizes that college groups
should be accorded the opportunity to utilize the facilities and
grounds of the college to the fullest extent possible. The col-
lege intends to open its facilities to noncollege groups to a
lesser extent as set forth herein.

Intended or actual use in conflict with these policies or
construed to be in any way detrimental to the college's best
interests and/or original intent for that facility are strictly pro-
hibited.

Nothing in this chapter is intended to alter the students'
right of assembly as set forth in WAC 1321-120-315.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-140-012 Use of facilities. (1) Subject to the
regulations and requirements of this policy, both college and
noncollege groups may use the campus limited forums as
specified in WAC 1321-140-013(2) for First Amendment
activities between the hours of 7:00 a.m. and 11:00 p.m.

(2) Noncollege groups shall not affix or attach posters
and signs to any college structure or equipment. Signs shall
be no larger than three feet by five feet and no individual may
carry more than one sign.

(3) Noncollege groups shall not use amplified sound sys-
tems nor shall they bring any other equipment such as, but not
limited to, chairs, tables and staging.

(4) College groups are encouraged to notify the ((eampus
safety-and-seeurity-offtee)) public safety department no later
than forty-eight hours in advance of an event. However,
unscheduled events are permitted so long as the event does
not interfere with any other function occurring at the facility
or college.

(5) College group events shall not last longer than eight
hours from beginning to end unless permission is granted by
the appropriate vice-president. Such permission must be
made without consideration of the viewpoint of the activity.

(6) All sites used for First Amendment activities shall be
cleaned and left in their original condition and may be subject
to inspection by a representative of the college after the
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event. Reasonable charges may be assessed against the spon-
soring organization for the cost of restoring the facility to its
preevent condition and for the repair of damaged property.

(7) All fire, safety, sanitation, and special regulations
specified for the event are to be obeyed. The college cannot
and will not provide utility connections or hook-ups for pur-
poses of First Amendment activities conducted pursuant to
this policy.

(8) The event must not be conducted in such a manner
that it obstructs vehicular, bicycle, pedestrian or other traffic
or otherwise interferes with ingress or egress to the college,
or to college buildings or facilities or to college activities or
events. The event must not create safety hazards or pose
unreasonable safety risks to college students, faculty,
employees or invitees to the college.

(9) The event must not interfere with educational activi-
ties inside or outside any college building or otherwise pre-
vent the college from fulfilling its mission and achieving its
primary purpose of providing an education to its students.
The event must not materially infringe on the rights and priv-
ileges of college students, employees or invitees to the col-
lege.

(10) There shall be no overnight camping on college
facilities or grounds. Camping is defined to include sleeping,
cooking activities or storing personal belongings or the erec-
tion of tents or other shelters or structures used for purposes
of personal habitation.

(11) College facilities may not be used for commercial
sales, solicitations, advertising or promotional activities
unless:

(a) Such activities serve educational purposes at the col-
lege; and

(b) Such activities are under the sponsorship of a college
department or office or officially chartered student club; or

(c) Such activities are licensed by the college by a facili-
ties rental agreement or other contractual arrangement.

(12) The event must also be conducted in accordance
with any other applicable college policies and regulations,
local ordinance and state or federal laws.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-140-110 Right to deny use of facilities. (1)
The trustees authorize the college to rent facilities to individ-
uals or groups either affiliated or unaffiliated with the col-
lege. Procedures related to the rental of college facilities,
including pricing and insurance requirements, are available
in the ((hospitality)) conference services office.

(2) The trustees reserve the right to deny facility use to
noncollege individuals or groups whose activities are incon-
sistent with the open and public nature of Highline ((Cemmra-
aity)) College or where such use would conflict with the pur-
pose of local state and federal laws.

(3) If at any time actual use of college facilities by the
individual or group constitutes an unreasonable disruption of
the normal operation of the college, such use shall immedi-
ately terminate, all persons engaged in such use shall imme-
diately vacate the premises, and leave the college property
upon command of the appropriate college official.
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(4) Use of college facilities shall be conditioned upon
compliance with all college rules and regulations. The col-
lege reserves the right to deny use of college facilities to any
individual or group who violates or has a history of violating
college rules and regulations.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-140-120 Basis of fee assessment. (1) The
basis for establishing and charging use fees reflects the col-
lege's assessment of the present market, the cost of opera-
tions, and the degree to which the proposed event advances
the college's educational mission. Groups or organizations
affiliated with the college should be permitted access to facil-
ities at the lowest charge on the fee schedule which may
include complimentary use. A current fee schedule is avail-
able at the ((hespitality)) conference services office.

(2) The college does not wish to compete with any pri-
vate enterprise. Therefore individuals or groups not affiliated
with the college shall be charged for facility use according to
the fee schedule established by the board of trustees; pro-
vided that the president or his or her designee may grant a
reduced rate when the presence of such individual or group
advances the college's educational mission.

(3) Any individual or group desiring to rent college facil-
ities shall sign a rental agreement. In the case of a group, an
authorized representative of the group shall sign the rental
agreement. By a group signing the agreement, the signatory
specifies he or she has authority to enter into agreement on
behalf of the group and if the group fails to pay the amount
due, the signatory becomes responsible for all charges arising
from the rental agreement. Any such charges may include an
interest payment for overdue accounts as specified on the
rental agreement but not less than one percent per month.

(4) The college reserves the right to require an advance
deposit up to one hundred percent of the rental fee.

(5) The college reserves the right to make pricing
changes without prior written notice.

(6) The primary purpose of college facilities is to serve
the instructional programs of the college including, but not
limited to, college events and activities. The board of trustees
reserves the right to cancel any permit and refund any pay-
ments for use of college facilities and equipment if the
group's use of college facilities and/or equipment would vio-
late any federal, state, local law, or college law, regulation, or
rule or when the planned use could subject the college to any
unreasonable risk of liability.

(7) In the event of a cancellation of a facility use permit
by the applicant, that group is liable for all college costs and
expenses in preparing the college facility for its use.

(8) All admission charges must be approved by the col-
lege prior to issuance of a facility use permit.

(9) Individuals or groups using the college's facilities
shall conduct all activities in accordance with all applicable
local, state, and federal laws including the rules and regula-
tions adopted by the college in Title 1321 WAC and as speci-
fied in the rental agreement. The college assumes no respon-
sibility for consequences of any act or omission of any third
party. The individual or group is responsible for damages
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incurred by third parties (including invitees, licensees,
guests, employees, and members of the group) during their
possession of the premises. The college assumes no liability
for damage or loss of personal property or equipment left in
any rental space during or after the event. The individual or
group assumes full responsibility for the conduct of its invi-
tees, licensees, guests, patrons, members, employees, or third
parties hired to provide services for the individual or group.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-140-140 Supervision during activity. (1)
Signatories of the rental agreement as well as adult organiza-
tion leaders are responsible for group conduct and are
expected to remain with their group during all activities at
college facilities. The trustees reserve the right to require a
staff member to represent the college at any activity on col-
lege facilities. Such service shall be paid at the current rate,
by the individual or group requesting use of the facility, and
does not relieve the individual or group from safeguarding
the college's property.

(2) The ((eampus-safety-and-seerity)) public safety staff
or some other authority of the college will open and lock all
rented facilities. Keys to buildings or facilities will not be
issued or loaned on any occasion to any individual or group
not affiliated with the college.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-140-150 Care and maintenance of facili-
ties and equipment. (1) College-owned equipment shall not
be removed from college facilities for loan or rental. Individ-
uals or groups wishing to use equipment in connection with a
rental should make arrangements through the ((hespitality))
conference services office at the time of application for a
rental agreement. Further rental and operational restrictions
may be outlined when the rental agreement is signed.

(2) Individuals or groups renting college facilities are
responsible for providing special equipment and clothing that
may be necessary to protect college property from damage
(e.g., tennis shoes must be worn on gymnasium floors).

(3) Individuals and groups allowed use of college facili-
ties are required to leave the premises in the same condition
as when the individuals and groups were admitted to its use.
After facility use, individuals and groups are required to
arrange for proper disposal of decorations and other refuse
when restoring the facility to its original condition.

(4) Custodial and other services beyond those regularly
scheduled to support normal college activities may be
required for specific activities by outside groups, based on
the size of group, the complexities of the event, or the facili-
ties being used. Needed custodial services beyond that nor-
mally scheduled will result in that individual or groups being
charged at the established rate. All extra custodial time
required as a result of the individual's or group's use of the
facility will be charged to the individual or group, including
those receiving complimentary usage.

(5) The ((eampus-safety-and-seerity)) public safety staff

should be contacted for problems with facilities. The ((eam-
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pus-safety-and-seeurity)) public safety staff will monitor any
permit violations.

(6) Any moving of college equipment for facility use
will be under permission and supervision of the college.

(7) Any decoration or use of a college facility that may
result in permanent damage or injury to that facility is strictly
prohibited.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-160-010 Purpose. The purpose of these
policies and procedures is to establish a standard set of
admission and registration practices that are necessary and
appropriate for the administration of Highline ((Cemmu-
aity)) College. For admission information contact the Admis-
sion Office, Highline ((Cemmunity)) College, 2400 South
240th Street, P.O. Box 98000, Des Moines, Washington
98198-9800 or see the college web site. For registration
information contact the registrar's office at the same address.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-160-020 Definitions. The following terms
are defined below:

(1) Applicants: Persons seeking admission to Highline
((Community)) College.

(2) Students: Applicants granted admission to Highline
((Community)) College.

(3) Veterans: Applicants or students who are eligible to
receive Department of Veterans' Affairs Educational Bene-
fits.

(4) Vietnam veterans: Veterans who have documented
service in Cambodia, Laos, Thailand, or Vietnam during the
period of August 5, 1964, to April 11, 1975.

(5) International students: Applicants or students who
are not United States citizens and who attend Highline
((Community)) College on a student visa.

(6) Newly admitted students: Students who have not pre-
viously attended Highline ((Cemmunity)) College.

(7) Currently enrolled students: Students who are regis-
tered in credit courses in the current quarter.

(8) Former students: Students who were registered in
credit courses in a previous quarter but who are not currently
enrolled in credit courses.

(9) Resident students: Students who meet the definition
according to RCW 28B.15.012. A copy of the Revised Code
of Washington is available in the Highline ((Community))
College library.

(10) Nonresident students: Students who meet the defini-
tion according to RCW 28B.15.012(3). A copy of the
Revised Code of Washington is available in the Highline
((Community)) College library.

(11) Registration by appointment: The initial period of
registration for each quarter. Currently enrolled students are
assigned days and times to register based upon the number of
credits earned at Highline ((Cemmunity)) College.

(12) Late registration: Enrollment after the tenth class
day.
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(13) Open enrollment: Class registration for which no
appointments are necessary.

(14) GED: The General Educational Development test of
the American Council on Education.

AMENDATORY SECTION (Amending WSR 92-15-113,
filed 7/21/92, effective 8/21/92)

WAC 1321-160-032 Admission policy for applicants
who are currently enrolled in a common school district or
private high school. Highline ((Cemmunity)) College
admits applicants who are concurrently enrolled in a common
school district or accredited private school and Highline

((ECommunity)) College. These applicants must meet the
requirements in WAC 1321-160-045.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-160-033 Admission requirements. There
are some guidelines in addition to the general admission pol-
icy (WAC 1321-160-025). These are:

(1) Highline ((Cemmunity)) College recommends, but
does not require, that new students with less than forty-five
transferable college-level credits take placement tests for
advising, placement, and retention purposes.

(2) Specific courses may require demonstration of profi-
ciency by assessment test scores or previous college course
work.

(3) Some programs have selective admission require-
ments and procedures due to limited space or other require-
ments. These requirements and procedures are updated annu-
ally and may differ for each program. Contact the Highline
((Cemmunity)) College office of admissions, for specific
information.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-160-035 Admission procedures. Appli-
cants become newly admitted students by completing and
submitting a Highline ((Cemmunity)) College application
form, either on the web or in person. Students who wish to
transfer credit from other accredited institutions to Highline
((Community)) College should have official transcripts
mailed to the records office.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-160-045 Admission requirements for
applicants who are currently enrolled in a common school
district or private high school. Applicants who are currently
enrolled in a common school district or accredited private
school and Highline ((Cemmunity)) College must:

(1) Be currently enrolled as juniors or seniors in a com-
mon school district or accredited private school. Students
enrolled in a home school are not eligible for admission;

(2) Take the entire placement test((-));

(3) Demonstrate college level skills on the placement
test;
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(4) Have permission from their high school principal;
applicants under the age of eighteen must also have permis-
sion of a parent or legal guardian;

(5) Be in good standing at their high school (may not be
on academic or disciplinary warning, probation, suspension,
or dismissal status);

(6) Enroll for classes at the designated time; and

(7) Pay any outstanding charges such as, but not limited
to, tuition, fees, books and supplies.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-160-065 Registration procedures. There
are two categories of registration procedures. One category
applies to matriculated students, the other to those enrolled in
continuing education courses. In both cases, registration is
not completed until the student submits all required registra-
tion materials and pays all tuition and fees in full.

(1) The college provides a schedule of dates and times to
register.

(2) Currently enrolled and returning students are
assigned the first set of registration appointments based on
the number of credits earned at Highline ((Cemmunity)) Col-
lege.

(3) Newly admitted students register during open enroll-
ment.

(4) Late registration occurs after the tenth day of classes.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-160-110 Refunds. Refunds resulting from
official withdrawal from courses will be computed as follows
for state supported courses:

(1) One hundred percent. The refund will be one hundred
percent of the amount paid if an official withdrawal form is
received in the registration office before the sixth day of
instruction of the quarter for which the fees have been paid.
The deadlines vary for summer quarter courses, late-starting
courses, or short courses. Deadlines are available from the
college web site.

(2) Canceled courses. When Highline ((Comwmunity))
College cancels a course, the college will refund the total
amount paid for the course unless the student enrolls in a
course to replace the canceled course. If the new course is for
fewer credits, the college will refund the difference.

(3) Forty percent. Highline ((Cemmunity)) College will
refund forty percent of the total amount paid if an official
withdrawal form is received in the registration office on or
after the sixth day of instruction, provided such withdrawal
occurs within the first twenty calendar days following the
beginning of instruction. The deadlines vary for summer
quarter courses, late-starting courses, or short courses. Dead-
lines are published on the college web site.

(4) Continuing education classes. To obtain refunds for
continuing education courses, withdrawals must be received
forty-eight hours before the first scheduled course meeting.
Other refunds, except for course cancellation, will be made at
the discretion of the continuation education director.
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(5) Fees considered "nonrefundable" will be so desig-
nated in college materials and/or web sites.

Chapter 1321-168A WAC
HIGHLINE ((e6MMUENTY)) COLLEGE LIBRARY

AMENDATORY SECTION (Amending WSR 04-23-044,
filed 11/12/04, effective 12/13/04)

WAC 1321-168A-010 Purpose of the library. (1)
Highline ((Cemmunity)) College library, through its role of
supporting free expression and free access to ideas, assists the
college in achieving the college's mission of superior educa-
tion for its diverse community. The library provides both on-
site and remote access to information and knowledge. The
library endeavors to provide access to books and other mate-
rials of value for their wide range of information, interest,
viewpoints and enlightenment on the problems and issues of
our times. Just as the library's doors remain open to all indi-
viduals, regardless of age, ability, gender, sexual orientation,
race, religion, national origin or socio-political views, so the
library's collection remains open to all material regardless of
author's age, ability, gender, sexual orientation, race, reli-
gion, national origin or socio-political viewpoint. Further,
Highline ((Cemmunity)) College library, as part of an educa-
tional institution in a democratic society, perceives itself as
challenger to all attempts at censorship and/or proscription of
views of either patron or creator.

(2) The library maintains, and makes available to all
users, written policies and procedures on:

(a) Collection development;

(b) Hours of service;

(c) Circulation periods;

(d) Availability of resources;

(e) Borrowing and access;

(f) Fees;

(g) Consideration and complaint processes; and

(h) Protection of library records.

AMENDATORY SECTION (Amending WSR 04-23-044,
filed 11/12/04, effective 12/13/04)

WAC 1321-168A-050 Library use. Consistent with a
community college as an active and integral part of the com-
munity, the library's materials and services are a public
resource available to the surrounding community. Within this
principle, the library's primary clientele are students, faculty,
and staff of Highline ((Cemmunity)) College. The library
also welcomes students from other Washington community
and technical colleges and the community at large. The
resources of the library are also available for sharing with
other libraries within the state and globally.

AMENDATORY SECTION (Amending WSR 92-15-115,
filed 7/21/92, effective 8/21/92)

WAC 1321-276-010 Access to public records. This
chapter shall be known as Highline ((Cemmunity)) College
rules on public records.
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AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-276-017 Definitions. (1) "Public record"
includes any written information relating to the conduct of
government or the performance of any governmental or pro-
prietary function prepared, owned, used or retained by any
state or local agency regardless of physical form or character-
istics.

(2) "Writing" means handwriting, typewriting, printing,
photostating, photographing, e-mail, electronically main-
tained documents and every other means of recording any
form of communication or representation, including letters,
words, pictures, sounds or symbols, combination thereof and
all papers, maps, magnetic or paper tapes, photographic films
and prints, magnetic or punched cards, disks, drums and other
documents.

(3) Highline ((Cemmunity)) College is an agency orga-
nized by statute pursuant to chapter 28B.50 RCW and shall
hereinafter be referred to as the "college."

AMENDATORY SECTION (Amending WSR 92-15-115,
filed 7/21/92, effective 8/21/92)

WAC 1321-276-020 Purpose. The purpose of this
chapter is to ensure compliance by Highline ((Community))
College with chapter 42.17 RCW while at the same time pre-
serving the orderly operation of the community college dis-
trict and the privacy of the students and employees of the col-
lege.

AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-276-045 Review of denials of public
records request. (1) Any person who objects to the denial of
a request for a public record may petition, in writing, for
prompt review of such decision.

(2) The written request by a person requesting review of
a decision denying a public record shall be submitted to the
president or his designee.

(3) Within ((ten)) two business days after receiving the
written request for review of a decision denying a public
record, the president or his or her designee, shall complete
such review.

(4) During the course of the review the president or his or
her designee shall consider the obligations of the district to
fully comply with the intent of chapter 42.56 RCW insofar
which requires providing full public access to official
records, but shall also consider both the exemptions provided
in chapter 42.56 RCW and the provisions of the statute which
require the college to protect public records from damage or
disorganization, prevent excessive interference with essential
functions of the agency, and prevent any unreasonable inva-
sion of personal privacy by deleting identifying details.
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AMENDATORY SECTION (Amending WSR 12-16-111,
filed 8/1/12, effective 9/1/12)

WAC 1321-276-080 Office hours. For purposes of this
chapter, the regular office hours of Highline ((Community))
College are available on the college web site.

AMENDATORY SECTION (Amending WSR 92-15-115,
filed 7/21/92, effective 8/21/92)

WAC 1321-280-015 Definition of a student. A student
is defined as any person who is or has been officially regis-
tered at Highline ((Cemmunity)) College and with respect to
whom the college maintains education records or personally
identifiable information.

WSR 14-21-068
PERMANENT RULES
DEPARTMENT OF HEALTH
(Dental Quality Assurance Commission)
[Filed October 10, 2014, 7:53 a.m., effective November 10, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-817-770 General anesthesia and
deep sedation, the rule adds end-tidal carbon dioxide moni-
toring requirements.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-817-770.

Statutory Authority for Adoption: RCW 18.32.0365 and
18.32.640.

Other Authority: RCW 18.32.002.

Adopted under notice filed as WSR 14-11-015 on May 9,
2014.

A final cost-benefit analysis is available by contacting
Jennifer Santiago, P.O. Box 47852, Olympia, WA 98504-
7852, phone (360) 236-4893, fax (360) 236-2901, e-mail
jennifer.santiago@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: July 18, 2014.

Robert R. Shaw, D.M.D., Chair
Dental Quality Assurance Commission
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AMENDATORY SECTION (Amending WSR 09-04-042,
filed 1/30/09, effective 3/2/09)

WAC 246-817-770 General anesthesia and deep
sedation. Deep sedation and general anesthesia must be
administered by an individual qualified to do so under this
chapter.

(1) Training requirements: To administer deep sedation
or general anesthesia, the dentist must meet one or more of
the following criteria:

(a) Any provider currently permitted as of the effective
date of this revision to provide deep sedation or general anes-
thesia by the state of Washington will be grandfathered
regarding formal training requirements, provided they meet
current continuing education and other ongoing applicable
requirements.

(b) New applicants with anesthesia residency training
will be required to have had two years of continuous full-time
anesthesia training meeting the following requirements based
on when they began their anesthesia training:

(i) For dentists who began their anesthesia training prior
to 2008, training must include two full years of continuous
full-time training in anesthesiology beyond the undergradu-
ate dental school level, in a training program as outlined in
part 2 of "Guidelines for Teaching the Comprehensive Con-
trol of Anxiety and Pain in Dentistry," published by the
American Dental Association, Council on Dental Education
(last revised October 2005).

(i1) For dentists who begin their anesthesia training in
January 2008 or after, must have either received a certificate
of completion.

(A) From a dental anesthesiology program accredited by
CODA (ADA Commission on Dental Accreditation,
"Accreditation Standards for Advanced General Dentistry
Education Programs in Dental Anesthesiology," January
2007); or

(B) From a dental anesthesiology program approved by
the Dental Quality Assurance Commission; or

(C) With a minimum of two years of full-time anesthesia
residency training at a medical program accredited by the
Accreditation Council for Graduate Medical Education
(ACGME).

(c) New applicants who completed residency training in
oral and maxillofacial surgery must meet at least one of the
following requirements:

(i) Be a diplomate of the American Board of Oral and
Maxillofacial Surgery;

(i1) Be a fellow of the American Association of Oral and
Maxillofacial Surgeons; or

(iii)) Be a graduate of an Oral and Maxillofacial Resi-
dency Program accredited by CODA.

(2) In addition to meeting one or more of the above cri-
teria, the dentist must also have a current and documented
proficiency in advanced cardiac life support (ACLS).

(3) Procedures for administration:

(a) Patients receiving deep sedation or general anesthesia
must have continual monitoring of their heart rate, blood
pressure, ((and)) respiration, and expired carbon dioxide
(CO,). In so doing, the licensee must utilize electrocardio-
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graphic monitoring ((aad)), pulse oximetry, and end-tidal
CO, monitoring;

(b) The patient's blood pressure and heart rate shall be
recorded every five minutes and respiration rate shall be
recorded at least every fifteen minutes;

(¢) During deep sedation or general anesthesia, the per-
son administering the anesthesia and the person monitoring
the patient may not leave the immediate area;

(d) During the recovery phase, the patient must be con-
tinually observed by the anesthesia provider or credentialed
personnel;

(e) A discharge entry shall be made in the patient's
record indicating the patient's condition upon discharge and
the responsible party to whom the patient was discharged.

(4) Dental records must contain appropriate medical his-
tory and patient evaluation. Anesthesia records shall be
recorded during the procedure in a timely manner and must
include:

(a) Blood pressure;

(b) Heart rate;

(c) Respiration;

((bloed-oxygensaturation)) (d) Pulse oximetry;

(e) End-tidal CO,;

(f) Drugs administered including amounts and time
administered;

(g) Length of procedure; and

(h) Any complications of anesthesia.

(5) Equipment and emergency medications: All offices
in which general anesthesia (including deep sedation) is
administered must comply with the following equipment
standards:

(a) An operating theater large enough to adequately
accommodate the patient on a table or in an operating chair
and permit an operating team consisting of at least three indi-
viduals to freely move about the patient;

(b) An operating table or chair which permits the patient
to be positioned so the operating team can maintain the air-
way, quickly alter patient position in an emergency, and pro-
vide a firm platform for the administration of basic life sup-
port;

(c) A lighting system which is adequate to permit evalu-
ation of the patient's skin and mucosal color and a backup
lighting system of sufficient intensity to permit conclusion of
any operation underway at the time of general power failure;

(d) Suction equipment capable of aspirating gastric con-
tents from the mouth and pharyngeal cavities. A backup suc-
tion device must be available;

(e) An oxygen delivery system with adequate full face
masks and appropriate connectors that is capable of deliver-
ing high flow oxygen to the patient under positive pressure,
together with an adequate portable backup system;

() A recovery area that has available oxygen, adequate
lighting, suction, and electrical outlets. The recovery area can
be the operating theater;

(g) Ancillary equipment which must include the follow-
ing:

(i) Laryngoscope complete with adequate selection of
blades, spare batteries, and bulb;
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(i) Endotracheal tubes and appropriate connectors, and
laryngeal mask airway (LMA) and other appropriate equip-
ment necessary to do an intubation;

(iii) Oral airways;

(iv) Tonsillar or pharyngeal suction tip adaptable to all
office outlets;

(v) Endotracheal tube forceps;

(vi) Sphygmomanometer and stethoscope;

(vil) Adequate equipment to establish an intravenous
infusion;

(viii) Pulse oximeter or equivalent;

(ix) Electrocardiographic monitor;

(x) End-tidal CO, monitor;

(xi) Defibrillator or automatic external defibrillator
(AED) available and in reach within sixty seconds from any
area where general or deep anesthesia care is being delivered.
Multiple AEDs or defibrillators may be necessary in large
facilities. The AED or defibrillator must be on the same floor.
(In dental office settings where sedation or general anesthesia
are not administered, AEDs or defibrillators are required as
defined in WAC 246-817-722.)((3))

(h) Emergency drugs of the following types shall be
maintained:

(1) Vasopressor or equivalent;

(i1) Corticosteroid or equivalent;

(iii) Bronchodilator;

(iv) Muscle relaxant;

(v) Intravenous medications for treatment of cardiac
arrest;

(vi) Narcotic antagonist;

(vii) Benzodiazepine antagonist;

(viii) Antihistaminic;

(ix) Anticholinergic;

(x) Antiarrhythmic;

(xi) Coronary artery vasodilator;

(xii) Antihypertensive;

(xiii) Anticonvulsant.

(6) Continuing education:

(a) A dentist granted a permit to administer general anes-
thesia (including deep sedation) under this chapter, must
complete eighteen hours of continuing education every three
years.

A dentist granted a permit must maintain records that can
be audited and must submit course titles, instructors, dates
attended, sponsors, and number of hours for each course
every three years.

(b) The education must be provided by organizations
approved by the DQAC and must be in one or more of the fol-
lowing areas: General anesthesia; conscious sedation; physi-
cal evaluation; medical emergencies; pediatric advanced life
support (PALS); monitoring and use of monitoring equip-
ment; pharmacology of drugs; and agents used in sedation
and anesthesia.

(c) Hourly credits earned from certification in health care
provider basic life support (BLS) and advanced cardiac life
support (ACLS) courses may not be used to meet the continu-
ing education hourly requirements for obtaining or renewing
a general anesthesia and deep sedation permit, however these
continuing education hours may be used to meet the renewal
requirement for the dental license.
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(7) A permit of authorization is required. See WAC 246-
817-774 for permitting requirements.

WSR 14-21-075
PERMANENT RULES
HEALTH CARE AUTHORITY
(Washington Apple Health)
[Filed October 10, 2014, 5:34 p.m., effective November 10, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Pursuant to Section 213(44) of ESSB 6002, the
legislature reinstated the breast and cervical cancer treatment
program. This rule is being amended to reflect this legislative
action.

Citation of Existing Rules Affected by this Order:
Amending WAC 182-505-0120.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160, ESSB 6002, chapter 221, Laws of 2014.

Adopted under notice filed as WSR 14-13-081 on June
16, 2014.

Changes Other than Editing from Proposed to Adopted
Version: In WAC 182-505-0120 (1)(i), added link to depart-
ment of health's income standards for the breast, cervical, and
colon health program. In WAC 182-505-0120(2), added the
sentence "Retroactive coverage is available as provided in
WAC 182-504-0005."

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 10, 2014.

Kevin M. Sullivan
Rules Coordinator

AMENDATORY SECTION (Amending WSR 12-02-034,
filed 12/29/11, effective 1/1/12)

WAC 182-505-0120 Washington apple health breast
and cervical cancer treatment program (BCCTP) for

women—Client eligibility. (1) Effective ((Fuly1-2064))
April 1, 2014, a woman is eligible for categorically needy

(CN) coverage under the Washington apple health (WAH)
breast and cervical cancer treatment program (BCCTP) only
when she:

(a) Has been screened for breast or cervical cancer under

the ((eenterfor-disease—contrel (€PEC))) department of
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health's breast ((and)), cervical ((eaneer-early-deteetion)), and
colon health program ((BECEDP))) (BCCHP);

(b) Is found to require treatment for either breast or cer-
vical cancer or for a related precancerous condition;

(c) Is under sixty-five years of age;

(d) Is not ((ekgiblefor)) covered by another WAH-CN
((medieatd)) program;

(e) Is uninsured or does not otherwise have creditable
coverage;

(f) Meets residency requirements as described in WAC
((388-468-0065)) 182-503-0520;

(g) Meets Social Security number requirements as
described in WAC ((388-476-0005)) 182-503-0515; ((and))

(h) Meets the requirements for citizenship or U.S.
national status ((as-definedin-WAC388-424-0004)) or "qual-
ified alien" status as described in WAC ((388-424-0006-(H
or(4))) 182-503-0535; and

(i) Meets the income standard set by the BCCHP (the

standard may be found at: http://www.doh.wa.gov/Portals/1/
Documents/Pubs/342-090-BCCHPFundingSources.pdf).

(2) The certification period((s—desertbed4r—WAC388-
H6-005- - Drand-(6)rapphy-to-the BECTPEligibility))
for ((medicaid-continves-througheout-the-full-course-ef-treat-
ment-as-eertified-by-the CDE-BECEDPR)) breast and cervical
cancer treatment covered under this section is twelve months
as provided in WAC 182-504-0015. Renewal of eligibility
must be completed prior to the end of each certification
period to remain continuously enrolled. Eligibility for
BCCTP coverage under subsection (1)(b) of this section con-
tinues throughout the course of treatment as certified by the
BCCHP. Retroactive coverage is available as provided in
WAC 182-504-0005.

() Inecome—and—asset—Hmits—are—set—by—the€CPC-
BECEDP))

WSR 14-21-076
PERMANENT RULES
WASHINGTON STATE PATROL
[Filed October 13, 2014, 8:21 a.m., effective November 13, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Update rules to include an automatic tire chain
formerly approved by the state commission on equipment in
the 1980s.

Citation of Existing Rules Affected by this Order:
Amending WAC 204-24-015, 204-24-020, and 204-24-050.

Statutory Authority for Adoption: RCW 46.37.005,
46.37.420.

Adopted under notice filed as WSR 14-17-102 on
August 19, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 3, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 24, 2014,

John R. Batiste
Chief

AMENDATORY SECTION (Amending WSR 10-19-073,
filed 9/16/10, effective 10/17/10)

WAC 204-24-015 Definitions. (1) "All wheel drive"
means a vehicle which has four-wheel drive capability and
may be driven with all wheels in gear.

(2) "Alternative traction device (ATD)" means pneumat-
ically driven chains which, when engaged, spin under the
drive wheels automatically as traction is lost or a traction
device differing from metal chains in construction, material
or design but capable of providing traction equal to or
exceeding that of such metal chains under similar conditions.

(3) "Automatic tire chain" means an air-operated centrif-
ugal force system which deploys short lengths of chain
underneath the drive wheels.

(4) "Cable laid rope" means a compound laid rope con-
sisting of several ropes or several layers of strands laid
together into one rope.

() (5) "Cable tire chains" means any ladder-type
cable tire chain assemblies designed for use on tires that have
been manufactured in accordance with the standards of the
Tire & Rim Association, Inc.; 3200 West Market Street;
Akron, Ohio 44313.

((65))) (6) "Cross cable fastener" means any suitable fas-
tener used to attach each cross cable to the side cable. The
fastener must be constructed and assembled to prevent acci-
dental detachment.

((¢6))) (7) "Cross cable traction reinforcement sleeves"
means a device that is constructed of the manufacturer's spec-
ified material and of suitable length and width to maximize
traction, braking, cornering and longevity.

(D)) (8) "Fastener" means any suitable connecting
device, secured to one end of a side cable constructed so that
it can connect to the opposing end and be easily closed
(engaged or fastened) and be readily opened (released) by
hand.

((6%))) (9) "Link tire chains" means tire chains which
consist of at least two chain loops, one on each side of the
tire, connected by evenly spaced metal cross chains across
the tire tread.

(())) (10) "Reinforced cross cables" means stranded
cable wrapped or covered to provide increased resistance to
abrasive wear. This covering may be either a hard drawn
spring wire, a high-carbon steel wire or nylon type 6 or 12.
The wrapped or covered cable must be enclosed by traction
reinforcement sleeves covering said cable essentially from
side connector to side connector. Cross cable must be of
specified length and provide proper drape over the tire tread.
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((€9))) (11) "Side cable" means stranded cable to com-
plete one full circumference along the tire sidewall.

AMENDATORY SECTION (Amending WSR 08-24-030,
filed 11/24/08, effective 12/25/08)

WAC 204-24-020 Standards for tire chains. (1) Link
tire chains must meet the National Association of Chain
Manufacturers Tire Chain Specifications NACM-5179(TC).

(2) Cable tire chains must be designed for use on tires
mounted in accordance with specifications in Society of
Automotive Engineers (SAE) Recommended Practice J1232,
Class S, and SAE Informational Report J683a. Oversized
tires, snow tires, special service, or special traction tires, etc.,
may require chains of a larger size.

(a) Classifications. Cable tire chains described in this
specification must be of the following types as specified for
regular and restricted clearances:

(i) Passenger car;

(i1) Single light truck;

(iii) Heavy truck;

(iv) Special police and emergency vehicle.

(b) Requirements:

(i) Components. Cable tire chain assemblies must consist
of two side cables, or two outer and one inner side cable, with
reinforced cross cables, cross cable fastener, and fasteners
necessary to form a complete assembly.

(i1) Material.

(A) Stranded side and stranded cross cable wire must be
constructed of preformed galvanized high-carbon steel with a
minimum of 450 pounds breaking strength with seven wires
per strand and seven strands per cable. The lay must be a right
hand lay.

(B) Wire covering stranded cable must be constructed of
high-carbon plow steel wire with a minimum tensile strength
of 230,000 pounds per square inch.

(C) Spring wire covering stranded cable must be con-
structed of harddrawn spring wire with a minimum tensile
strength of 200,000 pounds per square inch.

(D) Cables, spring, and plow wire must be manufactured
in conformance to SAE Recommended Practice J113.

(E) Cross cable fasteners must be constructed of open
hearth, electric furnace, or basic oxygen process steel.

(F) Metallic cross cable traction reinforcement sleeves
must be constructed of open hearth, electric furnace, or basic
oxygen process steel and shall comply with the following
American Society for Testing Materials (ASTM) standards:
Standard E6 - Bend Test, Standard E8 - Tension Test, Stan-
dard E18 - Test Methods for Rockwell Hardness, and Stan-
dard A568 - Table of Chemical Content of Steel.

(G) Nonmetallic cross cable traction reinforcement
sleeves shall be constructed of "Zytel" ST-801 nylon or its
equivalent.

(H) All side cable fasteners are to be constructed of
material that will allow easy installation and removal.

(iii) Spacing of cross cable. The first cross cable must be
attached to that point of each side cable nearest the fastener
that will permit the fastener to lie in the proper plane when
the assembled cable tire chain is applied to the tire. On single
cable tire chains, the remainder of the cross cables must be
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attached to the side cable at intervals designed to provide for
at least one cross cable in contact with the roadway at all
times. On dual-triple tire chains, the remainder of the cross
cable shall be attached to the outer side cables at like intervals
and to the inner side chain with opposing cross cables stag-
gered at the same intervals.

(iv) Tolerances.

(A) Cross cable length. The inside length of all cross
cable, including fasteners held in the same plane, must be
within a tolerance of minus 1/8 inch to plus 1/8 inch of the
specified length indicated by the chain manufacturer's speci-
fications. The length shall be measured by hanging the cross
cable vertically on a horizontal pin and measuring the inside
to inside length. The number of traction reinforcement
sleeves in a cross cable may not vary from the number speci-
fied by the manufacturer.

(B) Side cable length. The length of all side cables must
be within tolerance of minus 1/8 inch to plus 1/2 inch of the
length indicated by the chain manufacturer's specifications.

(C) Stranded cable size. Stranded cable size must be sub-
ject to the following tolerances:

(I) Material up to and including .094 inch (2.4 mm)
diameter shall not be less than the designated diameter and
shall not exceed .010 inch (.25 mm) over the specified diam-
eter.

(IT) Material over .094 inch (2.4 mm) diameter shall not
be less than the specified diameter and shall not exceed .014
inch (.36 mm) over the specified diameter.

(D) Component dimensions. The dimensions of manu-
factured components may vary, but the assembled cable
chains must meet the tolerances specified in (b)(iv)(A), (B),
and (C) of this subsection.

(E) Finish. All cable tire chains must have a rust-resistant
finish for protection in transit and storage.

(F) Identification. Each half set of cable tire chains must
be permanently marked with the manufacturing company's
name, initials or trademark in order that it may be easily iden-
tified when not in the original container.

(3) Automatic tire chain system must:

(a) Consist of:

(1) A switch or button located within reach of the driver
in the vehicle cab;

(ii) An air valve; and

(ii1) An air cylinder and chain wheel with units mounted
on the rear suspension in order to apply the chain to make
contact with the inside wheel.

(b) Be periodically inspected by the operator for proper
mechanical conditions;

(c) Display a sign with letters at least one inch high indi-
cating the vehicle is equipped with the automatic tire chain.
The design of the sign must be approved by the manufacturer
of the automatic tire chain.

AMENDATORY SECTION (Amending WSR 12-17-116,
filed 8/21/12, effective 9/21/12)

WAC 204-24-050 Use of tire chains or other traction
devices. (1) Vehicles under 10,000 pounds gross vehicle
weight.
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When traffic control signs are posted by the department
of transportation it will be unlawful for any vehicle to enter
the controlled area without having mounted on its drive tires
the traction device specified by the sign, which must also
meet the requirements of WAC 204-24-040.

(a) Exception for all wheel drive vehicles. When "chains
required” signs are posted, all-wheel drive vehicles will be
exempt from the chain requirement when all wheels are in
gear and are equipped with approved traction devices as spec-
ified in WAC 204-24-040 provided that tire chains for at least
one set of drive tires are carried in the vehicle.

(b) Alternative traction devices listed on the patrol's web
site as being approved for passenger vehicles as outlined in
this chapter will be considered approved for use when
"chains required" signs are posted.

(2) Vehicles or combinations of vehicles over 10,000
pounds gross vehicle weight rating (GVWR).

When traffic control signs marked "chains required" are
posted by the department of transportation it will be unlawful
for any vehicle or combination of vehicles to enter the con-
trolled area without having mounted on its tires, tire chains as
follows: Provided, That highway maintenance vehicles oper-
ated by the department of transportation for the purpose of
snow removal and its ancillary functions are exempt from the
following requirements if such vehicle has sanding capability
in front of the drive tires.

(a) Vehicles or vehicle combinations with two to four
axles including but not limited to trucks, truck-tractors, buses
and school buses: For vehicles with a single drive axle, one
tire on each side of the drive axle must be chained. For vehi-
cles with dual drive axles, one tire on each side of one of the
drive axles must be chained. For vehicle combinations
including trailers or semi-trailers; one tire on the last axle of
the last trailer or semi-trailer, must be chained. If the trailer or
semi-trailer has tandem rear axles, the chained tire may be on
either of the last two axles.

(b) Automobile transporters are any vehicle combination
designed and used specifically for the transport of assembled
(capable of being driven) highway vehicles. For vehicles with
single drive axles, one tire on each side of the drive axle must
be chained. For vehicles with dual drive axles, one tire on
each side of each of the drive axles must be chained. For
vehicle combinations including trailers or semi-trailers, one
tire on the last axle of the last trailer or semi-trailer must be
chained. If the trailer or semi-trailer has tandem rear axles,
the chained tire may be on either of the last two axles.

(c) Vehicle combinations with five axles consisting of a
truck tractor with dual drive axles and a tandem axled semi-
trailer; all tires on one drive axle may be chained or one tire
on each side of each of the drive axles may be chained.
Chains must be applied to a minimum of four tires on the
drive axles. On the tandem axle semi-trailer, the chained tire
may be on either of the last two axles.

(d) Vehicle combinations with five axles, consisting of a
truck and trailer, or truck tractor and semi-trailer with a single
drive axle, or truck tractor, semi-trailer and full trailer: For
vehicles with a single drive axle, all tires on the drive axle
must be chained. For vehicles with dual drive axles, all tires
on one of the drive axles must be chained. For vehicle combi-
nations including trailers or semi-trailers, one tire on the last
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axle of the last trailer or semi-trailer must be chained. If the
trailer or semi-trailer has tandem rear axles, the chained tire
may be on either of the last two axles.

(e) Vehicle combinations with six or more axles, includ-
ing but not limited to truck and trailer or truck tractor and
semi-trailer or truck tractor semi-trailer and full trailer: For
vehicles with a single drive axle, all tires on the drive axle
must be chained. For vehicles with dual drive axles where
traffic control signs marked "approved traction tires
required" are posted, all tires on one of the drive axles must
be chained. For vehicles with dual drive axles where traffic
control signs marked "chains required" are posted, all tires on
one of the drive axles must be chained. In addition, one tire
on each side of the additional drive axle must be chained. For
vehicle combinations including trailers or semi-trailers, one
tire on the last axle must be chained. For vehicles with tan-
dem axle trailers or semi-trailers, the chained tire may be on
either of the last two axles.

(f) All vehicles over 10,000 pounds gross vehicle weight
rating (GVWR) must carry a minimum of two extra chains
for use in the event that road conditions require the use of
more chains or in the event that chains in use are broken or
otherwise made useless.

(g) Approved chains for vehicles over 10,000 pounds
gross vehicle weight rating (GVWR) must have at least two
side chains to which are attached sufficient cross chains of
hardened metal so that at least one cross chain is in contact
with the road surface at all times. Plastic chains will not be
allowed.

(h) If automatic tire chains are used, the vehicle must

carry regular tire chains for use on the outside tires of the

drive axle of all axles equipped with the automatic tire chain.
(1) On the following routes all vehicles and combinations

of vehicles over 10,000 gross vehicle weight rating (GVWR)
pounds must carry sufficient tire chains to meet the require-
ments of this chapter from November 1 to April 1 of each
year or at other times when chains are required for such vehi-
cles:

(1) I-90 - Between North Bend (MP 32) and Ellensburg
(MP 101).

(i1) SR-97 - Between (MP 145) and Junction SR-2.

(iii) SR-2 - Between Dryden (MP 108) and Index (MP
36).

(iv) SR-12 - Between Packwood (MP 135) and Naches
(MP 187).

(v) SR-97 - Between the Columbia River (MP 0.00) and
Toppenish (MP 59.00).

(vi) SR-410 - From Enumclaw to Naches.

(vii) SR-20 - Between Tonasket (MP 262) and Kettle
Falls (MP 342); and SR-20 between Newhalem (MP 120)
and Winthrop (MP 192).

(viii) SR-155 - Between Omak (MP 79) and Nespelem
(MP 45).

(ix) SR-970 - Between (MP 0) and (MP 10).

(x) SR-14 - Between Gibbons Creek (MP 18.00) and
(MP 108.40) intersection of Cliffs Road.

(xi) SR-542 - Mt. Baker highway between (MP 22.91)
and (MP 57.26).

(xii) 1-82 - Between Ellensburg Exit 3 (MP 3.00) and
Selah Exit 26 (MP 26.00).

WSR 14-21-079

Vehicles making local deliveries as indicated on bills of
lading and not crossing the mountain pass are exempt from
this requirement if operating outside of a chain required area.

(3) For the purpose of this section, chained will mean
that the tire has either a tire chain approved for use under
chapter 204-24 WAC or an alternative traction tire device
listed on the patrol's web site as approved for the type of vehi-
cle combination listed in this section.

(4) The Washington state department of transportation or
Washington state patrol may prohibit any vehicle from enter-
ing a chain/approved traction device control area when it is
determined that the vehicle will experience difficulty in
safely traveling the area.

WSR 14-21-079
PERMANENT RULES
GAMBLING COMMISSION
[Order 707—Filed October 13, 2014, 10:21 a.m., effective January 1, 2015]

Effective Date of Rule: January 1, 2015.

Purpose: WAC 230-06-045, this rule requires licensees
to conduct all gambling activities on the licensed premises
with the exception of raffle ticket sales. The change allows all
aspects of a raffle to be conducted off the licensed premises,
not just ticket sales. Currently most raffle drawings do not
take place on the licensed premise and some cannot be con-
ducted there, like the alternative format duck race raffles.

WAC 230-11-105, this rule states that organizations
operating raffles that do not have an administrative or busi-
ness office must have a records custodian that resides in
Washington state. The change clarifies the records custodian
is responsible for retaining all raffle records in Washington
state after the raffle has been completed. The change requires
the name, address, and phone number of the records custo-
dian to be reported to us.

Organizations may maintain raffle records outside the
state of Washington if they submit a written request. The
change requires organizations to include the following in
their request:

e The reason records need to be maintained outside of
the state of Washington;

e Address where records will be maintained; and

*  Name, address, and telephone number of the records
custodian.

The change also requires records approved to be main-
tained outside of Washington state to be delivered to us
within seven days of our request.

Citation of Existing Rules Affected by this Order:
Amending WAC 230-06-045 and 230-11-105.

Statutory Authority for Adoption: RCW 9.46.070,
9.46.0277.

Adopted under notice filed as WSR 14-17-061 on
August 15, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 9, 2014.

Arlene K. Dennistoun
Staff Attorney

AMENDATORY SECTION (Amending WSR 06-17-132,
filed 8/22/06, effective 1/1/08)

WAC 230-06-045 Conduct gambling activities on
licensed business premises only. (1) Licensees must con-
duct all gambling activities, except for raffles ((tieket-sales)),
on the licensed business premises.

(2) Charitable or nonprofit organizations licensed to con-
duct bingo and punch board and pull-tab games may sell
punch boards and pull-tabs to customers of a licensed card
room if the charitable or nonprofit organization:

(a) Shares a common wall with the card room; and

(b) Controls all doors, counters, or windows allowing
customer access through the common wall between the two
premises and the charitable or nonprofit organization can
securely close and lock the doors, counters, or windows; and

(c) Keeps and sells the punch board and pull-tab games
and redeems prizes only on their licensed business premises.
Punch board and pull-tab players may take already purchased
punch boards and pull-tabs into the card room area; and

(d) Allows only its employees to sell the punch board
and pull-tabs; and

(e) Posts signs at the door, window, or counter common
to the two business premises that clearly notify customers of
the organization's identity.

AMENDATORY SECTION (Amending WSR 06-20-040,
filed 9/26/06, effective 1/1/08)

WAC 230-11-105 Retain and store raffle records. (1)
Records for unlicensed raffles must be kept for one year fol-
lowing the date of the raffle drawing.

(2) Records for licensed raffles must be kept for three
years from the end of the licensees' fiscal year in which the
raffle was completed.

(3) Organizations must keep all records at the main
administrative or business office of all organizations that are
located in Washington and have the records available for our
review or audit.

(4) Organizations that do not have an administrative or
business office must have and designate a records custodian
that resides in Washington. The records custodian is respon-

sible for retaining all raffle records in Washington state after
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the raffle has been completed. The organization will provide
us with the following information:

(a) The name, address, and telephone number of the
records custodian; and

(b) The address of the location where records will be
maintained.

(5) We may allow an organization to maintain records
outside the state of Washington if the organization submits a
written request. We may withdraw this permission at any
time. The request must include the following information:

(a) The reason records need to be maintained outside of
the state of Washington;

(b) The name, address, and telephone number of the
records custodian; and

(c) The address of the location where records will be
maintained.

(6) Records approved to be maintained outside the state

of Washington must be delivered to us within seven days of
our request.

WSR 14-21-080
PERMANENT RULES
GAMBLING COMMISSION
[Order 708—Filed October 13, 2014, 10:21 a.m., effective January 1, 2015]

Effective Date of Rule: January 1, 2015.

Purpose: The change requires Class F and house-banked
card room licensees' digital video recording and playback of
images to have sufficient magnification and clarity to show
fluid motion and allow the viewer to clearly distinguish the
value of currency, coins, gaming chips, playing cards, and
outcome of the game and effectively monitor in detail all
areas requiring video coverage.

e Current Class F and house-banked card room licensees
must meet the new requirements only when they install
new digital recording equipment.

e Ifanew Class F or house-banked card room opens, the
digital recording equipment must meet the new require-
ments.

»  Existing card rooms that are sold are not required to meet
the new requirements until they install new equipment.

Staff worked with Class F and house-banked card room
licensees on this rule change.

Citation of Existing Rules Affected by this Order:
Amending WAC 230-15-295.

Statutory Authority for Adoption: RCW 9.46.070,
9.46.0282.

Adopted under notice filed as WSR 14-17-059 on
August 15, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 9, 2014.

Arlene K. Dennistoun
Staff Attorney

AMENDATORY SECTION (Amending WSR 07-09-033,
filed 4/10/07, effective 1/1/08)

WAC 230-15-295 Digital video recording equipment
requirements. Digital recording, including audio recording
where required, using a digital recording and storage system,
must:

(1) Record all images on a hard drive; and

(2) Lock so that access to the erase and reformat func-
tions and system data files is restricted to persons authorized
in the internal controls; and

(3) Provide uninterrupted recording of surveillance,
during playback or copying. Licensees may use motion-acti-
vated recording; and

(4) Be capable of copying original images maintaining
the original native format; and

(5) Be stored at a rate of not less than twenty-five images
per second; and

(6) Record images at a minimum resolution of 320 x 240
and display during playback at a minimum resolution of 640
x 480 or meet subsection (11)(d) of this section; and

(7) Store images in a format that is readable by our com-
puter equipment; and

(8) Store images in a format that we can verify and
authenticate; and

(9) Include the accurate time and date the video was
originally recorded on the recorded images; and

(10) Be equipped with an uninterruptible power source
to allow a proper system shutdown; and

(11) Meet the additional requirements in this subsection
if you open a new Class F or house-banked card room using
digital video recording equipment or install new digital video
recording equipment in your existing Class F or house-
banked card room. However, if you buy an existing card
room, you will not be required to meet these requirements
until you install new digital video recording equipment.

(a) Each user must have a sign in with a unique ID and
password that is not shared with other users; and

(b) Have an audio or visual indication of a malfunction;
and

(c) Digital video recording equipment must track at least
the following functions, which are available to us and a per-
son designated by the licensee to oversee the equipment (sys-
tem administrator) by a menu button on the digital video

recording system:
(i) Date and time users log in and out; and

WSR 14-21-081

(ii) Date and time when video signals from gaming cam-

eras are interrupted and when connection is restored; and

(iii) Date, time, and user when video is recorded to
removable storage media along with the date, time, and cam-
era being copied; and

(iv) Date and time when the equipment fails to record
video or audio when required; and

(v) Date and time when remote access to equipment
begins and ends along with the ability to identify the person
or organization accessing the equipment and the files
accessed during the remote access.

(d) Record and playback images with sufficient magnifi-
cation and clarity that shows fluid motion and allows the
viewer to clearly distinguish the value of currency. coins,

gaming chips, playing cards, and outcome of the game and
effectively monitor in detail all required areas.

WSR 14-21-081
PERMANENT RULES
GAMBLING COMMISSION
[Order 705—Filed October 13, 2014, 10:22 a.m., effective January 1, 2015]

Effective Date of Rule: January 1, 2015.

Purpose: Nathan Schreiner, Squaxin Island Legal
Department, petitioned the gambling commission for a rule
change to allow out-of-state licensees without a business
office or licensed premise in the state to use registered agent
services with locations in the state, instead of requiring
licensees to designate a "natural person" as resident agent or
provide a "home address" for the agent.

Additionally, the term "resident agent" was replaced by
"registered agent," to mirror other statutory provisions relat-
ing to registered agents (e.g. RCW 23B.05.010).

Citation of Existing Rules Affected by this Order:
Amending WAC 230-03-052 and 230-03-050.

Statutory Authority for Adoption: RCW 9.46.070.

Adopted under notice filed as WSR 14-17-058 on
August 15,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 9, 2014.

Arlene K. Dennistoun
Staff Attorney
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AMENDATORY SECTION (Amending WSR 07-21-116,
filed 10/22/07, effective 1/1/08)

WAC 230-03-050 Additional information required
from applicants for licensing. (1) Applicants must give us
details or copies of the following information on or attached
to their application:

(a) The name of the ((resident)) registered agent as
required by state law, and the agent's business ((and-home))
address located in the state; and

(b) Internal Revenue Service tax exemption letter, if one
is necessary; and

(c) All lease or rental agreements, whether oral or writ-
ten, between the applicant and the owner of the site where the
applicant will conduct gambling activity; and

(d) Any franchise agreements or other agreements,
whether written or oral, between the applicant and distribu-
tors or manufacturers of equipment or between the applicant
and any other person whose agreements relate to gambling
activities or gambling equipment; and

(e) All proposed financing, consulting, and management
agreements or contracts between applicant and any gambling
service supplier; and

(f) Enough personal information to ensure each substan-
tial interest holder is qualified to hold a license or participate
in an authorized gambling activity; and

(g) For commercial applicants: Articles of incorporation,
limited liability corporation formation, partnership agree-
ment, and other documents which set out the applicant's busi-
ness structure; and

(h) For charitable and nonprofit organization applicants:
Articles of incorporation and bylaws; or, if not a corporation,
a copy of any bylaws and other documents which set out the
organizational structure and purposes of the organization.

(2) Applicants must also give us any other information
we request within thirty days of the request or within any
other time frame we provide.

AMENDATORY SECTION (Amending WSR 08-20-007,
filed 9/18/08, effective 1/1/09)

WAC 230-03-052 ((Resident)) Registered agent to be
appointed by out-of-state applicants and licensees. (1) All
applicants and licensees that do not have a business office or
licensed premises within Washington state must appoint a
((resident)) registered agent for receiving and accepting ser-
vice of process and other communications from us.

(2) The ((restdent)) registered agent must have a physical

Washington state address at which the agent is available for
service of process and be:

() A ((fr&%&ﬁ&l—pefsefkwﬁe—is—a—}fesideﬂ{—}}vﬁg—in—W&sh-
by Atleasteighteenyearseld:

1

3)The—resident—agent's—name;—business—address;—and
home-address-must-befiled-with-us)) company authorized to
conduct business in this state; or

(b) An individual resident of this state who is at least
eighteen years old.
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WSR 14-21-089
PERMANENT RULES
GAMBLING COMMISSION

[Order 706—Filed October 13, 2014, 5:14 p.m., effective November 13,
2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rule change increases the dollar limit, from
$3 million to $6 million, in determining the level of service
required by a certified public accountant in preparing finan-
cial statements for house-banked card rooms.

Staff worked extensively with licensees on this rule
change in 2013 and 2014.

Citation of Existing Rules Affected by this Order:
Amending WAC 230-15-740.

Statutory Authority for Adoption: RCW 9.46.070 (12),
(14), (21), 9.46.0282.

Adopted under notice filed as WSR 14-17-060 on
August 15,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 9, 2014.

Arlene K. Dennistoun
Staff Attorney

AMENDATORY SECTION (Amending WSR 07-09-033,
filed 4/10/07, effective 1/1/08)

WAC 230-15-740 Preparing required financial state-
ments.

Definitions.

(1) The following definitions apply to all subsections of
this rule:

(a) "Financial statements" means documents, including,
at least: Balance sheet, statement of income, statement of
retained earnings or changes in equity, statement of cash
flows, and all required notes or disclosures.

(b) "Card room gross receipts" means all receipts from
all house-banked and nonhouse-banked card games offered
by the house-banked card room.

(¢) "Independent" means there is no relationship that
may influence a certified public accountant's impartiality and
objectivity in rendering services.
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Filing with the commission.

(2) House-banked card game licensees must submit
financial statements covering all financial activities of the
licensees' business premises for each business year within
one hundred twenty days following the end of their business
year.

(3) We may authorize a sixty-day extension if a licensee
submits a written request explaining the need for the exten-
sion.

Audited financial statements - Gross receipts of over
((three)) six million dollars or when required by another

regulatory agency.

(4) Licensees with house-banked card ((game)) room
gross receipts of more than ((three)) six million dollars for the
business year must hire an independent, certified public
accounting firm licensed by the Washington state board of
accountancy to audit the licensee's financial statements
according to Generally Accepted Auditing Standards
(GAAS).

Reviewed financial statements - Gross receipts of one to
((three)) six million dollars.

(5) Licensees with house-banked card room gross
receipts of one to ((three)) six million dollars for the business
year must hire an independent, certified public accounting
firm licensed by the Washington state board of accountancy
to review the licensee's financial statements according to the
Statements on Standards for Accounting and Review Ser-
vices (SSARS) or audit the licensee's financial statements
according to GAAS.

Compiled financial statements - Gross receipts of less
than one million dollars.

(6) Licensees with house-banked card room gross
receipts of less than one million dollars for the business year
must hire an independent, certified public accounting firm
licensed by the Washington state board of accountancy to
compile the licensee's financial statements according to
SSARS or audit the licensee's financial statements according
to GAAS. This compilation must include all required notes or
disclosures on an accrual basis of accounting.

Financial statement preparation.

(7) Licensees must prepare financial statements on a
comparative basis. For the first year of operation only, licens-
ees do not have to submit comparative financial statements.
Licensees must report gross revenues from each licensed
activity separate and apart from all other revenues.

(8) All financial statements must be prepared in accor-
dance with the United States' Generally Accepted Account-
ing Principles (GAAP).

Consolidated financial statements.

(9) Commonly owned or operated business premises
may present consolidated financial statements. Licensees
must include consolidated schedules presenting separate
financial statements for each licensed card room location.

WSR 14-21-099

Change in business year.

(10) Licensees must notify us in writing within thirty
days if they change their business year. Licensees must sub-
mit financial statements covering the period from the end of
the previous business year to the end of the new business
year.
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PERMANENT RULES
YAKIMA VALLEY
COMMUNITY COLLEGE
[Filed October 15, 2014, 10:07 a.m., effective January 5, 2015]

Effective Date of Rule: January 5, 2015.

Purpose: The last full review of the student rights and
responsibilities at Yakima Valley Community College was in
1998. The rule is outdated and needs to be reviewed/revised
to accommodate changes in local, state and federal guide-
lines.

Citation of Existing Rules Affected by this Order:
Repealing WAC 132P-33-060, 132P-33-070, 132P-33-090,
132P-33-120, 132P-33-123, 132P-33-125, 132P-33-170,
132P-33-180, 132P-33-190, 132P-33-200, 132P-33-210,
132P-33-220, 132P-33-230, 132P-33-240, 132P-33-250,
132P-33-260, 132P-33-270, 132P-33-280, 132P-33-290,
132P-33-300, 132P-33-310, 132P-33-320, 132P-33-330,
132P-33-340 and 132P-33-350; and amending WAC 132P-
33-010, 132P-33-020, 132P-33-030, 132P-33-040, 132P-33-
050, 132P-33-080, 132P-33-100, 132P-33-110, 132P-33-
140, 132P-33-150, 132P-33-155, and 132P-33-160.

Statutory Authority for Adoption: RCW 28B.50.140.

Adopted under notice filed as WSR 14-16-058 on July
30, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 7, Amended 1, Repealed 8; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 11, Repealed 4.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 10,
Amended 0, Repealed 12.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 9, 2014.

Leslie Blackaby
Dean of Student Services

AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-010 Preamble. Yakima Valley Com-
munity College (YVCC) is dedicated not only to learning and
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the advancement of knowledge but also to the development
of ((ethteallysensitiveandrespensiblepersens—t)) civic
minded citizens. YVCC seeks to achieve these goals through
a sound educational program and policies concerning con-
duct that encourage independence and maturity while
strengthening the spirit of mutual cooperation and responsi-
bility shared by all members of the college community. Shar-
ing goals held in common, the students, faculty, and staff of

(Xakima—Valey-Community-Colege)) (YVCC) are joined

in voluntary association in an educational community.

: ] tos] i  the affrics of 4l |
lege-))

Admission to the college carries with it the expectation
that students will conduct themselves as responsible mem-
bers of the college community, that they will comply with the
rules and regulations of the college, maintain high standards
of integrity and honesty, respect the rights, privileges and
property of other members of the college community and will
not interfere with legitimate college affairs.

AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-020 Definitions. As used in this code of
student rights and responsibilities the following words and
phrases shall mean:

(1) (¥VEE——senate"—means—the-representative-govern-
reeognized-by-the-beard-oftrustees:

£2))) "Assembly" means any overt activity engaged in by
two or more persons, the object of which is to gain publicity,
advocate a view, petition for a cause or disseminate informa-
tion to any person, persons or group of persons.

() (2) "ASYVCC" means the associated students of
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(3) "ASYVCC senate" means the representative govern-
ing body for students at Yakima Valley Community College
recognized by the board of trustees.

(4) "Board" means the board of trustees of Community
College District 16, state of Washington.

((4)) (5) "Business day" means a weekday, excluding
weekends and college holidays.

(6) "College" means Yakima Valley Community Col-
lege located within Community College District 16, state of
Washington.

thereen-or-attached-therete:
€6))) (1) "College premises" shall include all campuses

of the college, wherever located, and includes all land, build-
ings, facilities, vehicles, equipment, and other property

owned, used, or controlled by the college.

(8) "College personnel" refers to any person employed
by Community College District 16 on a full-time or part-time
basis, except those who are faculty members.

(D)) (9) "Disciplinary action" ((means—and—inelades

£8})) is the process by which the dean of student services
or designee imposes discipline against a student for a viola-
tion of the student code.

(10) "Dean of student services or designee" is a college

administrator designated by the president or vice-president
for instruction and student services to be responsible for

implementing and enforcing the student conduct code. The
president or vice-president for instruction and student ser-
vices is authorized to reassign any and all of the dean of stu-
dent services' duties or responsibilities as set forth in this
chapter as may be reasonably necessary.

(11) "Disciplinary appeal" is the process by which an
aggrieved student can appeal the discipline imposed by the
dean of student services or designee. Disciplinary appeals
from a suspension in the excess of ten instructional days or an

expulsion are heard by the student conduct committee.
Appeals of all other appealable disciplinary action shall be
reviewed through brief adjudicative proceedings.

(12) "District" means Community College District 16,
state of Washington.

() (13) "Faculty member(s)" means any employee of
Yakima Valley Community College who is employed on a
full-time or part-time basis as a teacher, counselor, librarian
or other position for which the training, experience and
responsibilities are comparable as determined by the appoint-
ing authority, except administrative appointments.

((68y)) (14) "Filing" is the process by which a document
is officially delivered to a college official responsible for
facilitating a disciplinary review. Unless otherwise provided,

Yakima Valley Community College.
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(a) Hand delivery of the document to the specified col-
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college administrator designated by the president to be

lege official or college official's assistant: or

(b) By sending the document by e-mail and first class

mail to the specified college official's office and college e-

responsible for receiving and for reviewing or referring
appeals of student disciplinary actions in accordance with the
procedures of this code. The president is authorized to reas-

mail address.

Papers required to be filed shall be deemed filed upon
actual receipt during office hours at the office of the specified
college official.

(15) "The president" ((means—the—duly-appointed-ehief
exeentive-offfeerof Yakima Valey-Community)) is the pres-
ident of the college((; Pistriet16;state-of Washingten,or-in
histher-abseneethe-aectingchiefexeeutiveofficer)). The

president is authorized to delegate any and all of his or her
responsibilities as set forth in this chapter as may be reason-
ably necessary.

(D)) (16) "Recognized student organization" means
and includes any group or organization composed of students

which is recognized formally by the ((stadent-governmentof
the-eellege)) ASYVCC senate.
(17) "Respondent” is the student against whom disci-

plinary action is initiated.

(18) "Service" is the process by which a document is
officially delivered to a party. Unless otherwise provided,
service upon a party shall be accomplished by:

(a) Hand delivery of the document to the party; or

(b) By sending the document by e-mail and by certified
mail or first class mail to the party's last known address. Ser-
vice is deemed complete upon hand delivery of the document
or upon the date the document is e-mailed and deposited in
the mail.

((E2))) (19) A "sponsored event or activity" means any
activity that is scheduled by the college and is supervised and
controlled by the college's faculty members or college per-
sonnel. Such sponsorship shall continue only as long as the
event is supervised and controlled by the college faculty
member or college personnel. When the sponsored event or
activity is of a prolonged nature, and free time periods are
permitted to the students participating in the event, any activ-
ity taking place during such a free time period outside of the
supervision and control of the college's faculty member or
college personnel responsible for the event or activity shall
be deemed to be a nonsponsored activity.

((61—39)) (20) "Student((5))" ((uﬂ{ess—e%hefwﬁrse—qﬁahﬁed;

lege)) includes all persons taking courses at or through the
college, whether on a full-time or part-time basis, and

whether such courses are credit courses, noncredit courses,
online courses, or otherwise. Persons who withdraw after
allegedly violating the code. who are not officially enrolled
for a particular term but who have a continuing relationship
with the college, or who have been notified of their accep-
tance for admission are considered "students."

(21) "Student conduct code" means Yakima Valley
Community College's student rights and responsibilities
found in the Washington Administrative Code.

(22) "YVCC" means Yakima Valley Community Col-
lege.

(23) "Vice-president for instruction and student services
or designee" is the vice-president of student services or other

sign any and all of the vice-president for student services or
designee's duties or responsibilities as set forth in this chapter
as may be reasonably necessary.

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-030 Jurisdiction. (1) All rules herein
adopted shall apply to every student whenever said student is
present upon or in any college facility and whenever said stu-
dent is present at or engaged in any college-sponsored activ-
ity or function which is held on or in noncollege facilities
((not-open-to-attendance-by-the-general-publie)) or provided
through web-based or interactive television (ITV) modes of
delivery. In the event that a student's conduct, regardless of
the location, shall be deemed to contribute to an unsafe col-
lege environment or create a disruptive atmosphere at the col-
lege, the college may also consider that conduct as basis for
student discipline.

(2) Persons aiding or abetting a student's breach of this
code shall be subject to having their privilege removed as to
remaining on college property or engaging in college-spon-
sored activities((;-andfer)). Appropriate disciplinary action
may be taken pursuant to ((HEPB—+ules—or)) faculty and
administrative rules and regulations of conduct. If the privi-
lege to remain on campus is revoked, trespassers shall be sub-
ject to possible arrest and prosecution under the state criminal
trespass law.

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-040 Authority to prohibit trespass. (1)

((Fhe-ecotegepresident-is-authorized-in-the-instance-ofany
event-that-theecolege president-deems—impedes)) In the

instance of any event that the president or designee deems
violates WAC 132P-24-050 by impeding the movement of
persons or vehicles or which the ((eellege)) president deems

to disrupt or threatens to disrupt ((the-ingress-and/oregress-of
; i cacilitiesand- » ¥

persen)) access to and from or in and out of college property
or at a college-sponsored event or activity, the president or
designee shall have authority and power to:

(a) Prohibit the entry of, or withdraw the ((Heense-er))
privilege of a person or persons or any group of persons to
enter onto or remain upon any portion of a college facility; or

(b) Give notice against trespass to any person, persons,
or group of persons ((against)) for whom the ((leense-or))
privilege has been withdrawn or who have been prohibited
from entering onto or remaining upon all or any portion of a
college facility; or

(c) Order any person, persons or group of persons to
leave or vacate all or any portion of a college facility.

(2) Any student who ((shall)) disobeys a lawful order
given by the ((eampus)) president or designee pursuant to the
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requirements of subsection (1) of this section shall be subject
to disciplinary action.

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-050 Right to demand identification.
(1) For the purpose of determining identity of a person as a
student, any faculty member, administrator, or other college
personnel authorized by the ((eampus)) president or designee
may demand that any person on college ((faetlities)) property
or at a college-sponsored event or activity produce evidence
of student enrollment at the college. ((Fender-efthe)) a valid
student identification card will satisfy this requirement.

(2) Refusal by a student to produce identification as
required shall subject the student to disciplinary action.

NEW SECTION

WAC 132P-33-065 Statement of student rights. As
members of the academic community, students are encour-
aged to develop the capacity for critical judgment and to
engage in an independent search for truth. Freedom to teach
and freedom to learn are inseparable facets of academic free-
dom. The freedom to learn depends upon appropriate oppor-
tunities and conditions in the classroom, on the campus, and
in the larger community. Students should exercise their free-
dom with responsibility. The responsibility to secure and to
respect general conditions conducive to the freedom to learn
is shared by all members of the college community.

The following enumerated rights are guaranteed to each
student within the limitations of statutory law and college
policy which are deemed necessary to achieve the educa-
tional goals of the college:

(1) Academic freedom.

(a) Students are guaranteed the rights of free inquiry,
expression, and assembly upon and within college facilities
that are generally open and available to the public.

(b) Students are free to pursue appropriate educational
objectives from among the college's curricula, programs, and
services, subject to the limitations of RCW 28B.50.090
3)(b).

(c) Students shall be protected from academic evaluation
which is arbitrary, prejudiced, or capricious, but are responsi-
ble for meeting the standards of academic performance estab-
lished by each of their instructors.

(d) Students have the right to a learning environment
which is free from unlawful discrimination, inappropriate
and disrespectful conduct, and any and all harassment,
including sexual harassment.

(2) Due process.

(a) The rights of students to be secure in their persons,
quarters, papers, and effects against unreasonable searches
and seizures is guaranteed.

(b) No disciplinary sanction may be imposed on any stu-
dent without notice to the accused of the nature of the
charges.

(¢) A student accused of violating this student conduct
code is entitled, upon request, to procedural due process as
set forth in this chapter.
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AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-080 Freedom of association and orga-
nization. Students bring to the campus a variety of interests
previously acquired and develop many new interests as mem-
bers of the college community. They are free to organize and
join associations to promote any legal purpose, whether it be
religious, political, educational, recreational, or social.

Student organizations must be granted a charter by the

((eoHegestudent-government)) ASYVCC senate before they

may be officially recognized. Prior to becoming chartered, a
student organization must submit to the ((student-gevern-
ment)) ASYVCC senate a statement of purpose, criteria for
membership, a statement of operating rules or procedures,
and the name of a college employee who has agreed to serve
as advisor. All student organizations must also submit to the
student government a list of officers and keep that list
updated when changes occur. In order to qualify for issuance
of a charter, a student organization must be open to all stu-
dents ((witheutrespeettorace,sex-ereed-ornational-erigin;
cor relici Lficat hicl | rod 1

ble iustificationsswhic] lirectiv related fol
peses-of-the-erganization)). YVCC policy prohibits conduct

that discriminates against individuals based on their race,
color, creed, religion, national origin, sex, sexual orientation

and/or gender identity, age, marital status, disability (includ-
ing the use of a specially trained guide dog or other service

animal), genetic information, honorably discharged veteran
or military status, status as a disabled veteran, Vietnam era
veteran, or the right of a mother to breastfeed her child. Affil-
iation with a ((neneampus)) noncollege organization shall not
be grounds for denial of a charter provided that other condi-
tions ((fer)) of the charter issuance have been met.

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-090 Student participation in college
governance. As members of the college community, students
will be free, individually and collectively, to express their
views on college policy((;)) and on matters of general interest
to the student body. The ASYVCC constitution and the col-
lege's administrative procedures provide clear channels for
student participation in the formulation and application of
institutional policies regarding academic and student affairs.
Individuals affected by a policy shall have a representative
voice in the formulation of that policy.

AMENDATORY SECTION (Amending WSR 05-16-003,
filed 7/21/05, effective 9/1/05)

WAC 132P-33-100 Disclosure of student records.
The Family Educational Rights and Privacy Act (FERPA)
permits a student's education records to be disclosed without
consent to persons who meet the strict definition of an "edu-
cation official" who has a "legitimate educational interest" in
their records.

(1) Education official. Education official is defined as a
person employed by the college in either an administrative,
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supervisory, academic, research, law enforcement or support
staff position; persons serving on official committees such as
disciplinary or grievance; an outside contractor (e.g., health
or medical professional, attorney, auditor) acting as an agent
for the college or the Washington state college and university
systems.

The college may designate a student employee of the
college as an education official, with the approval of the vice-
president for instruction and student services or designee,
according to the following procedure:

(a) Supervisor establishes job description identifying
specific tasks to be performed by the student employee that
require access to personally identifiable confidential infor-
mation about students, including enrollment records, grades,
or other education records;

(b) Supervisor submits job description to dean for
approval;

(c) Dean submits job description to the vice-president for
instruction and student services approval;

(d) Vice-president for instruction and student services
forwards approved job description to supervisor.

(2) Legitimate educational interest. Educational inter-
est is a need for an education official to review education
records in order to fulfill his or her professional responsibili-
ties. These responsibilities may or may not be limited to the
following areas:

(a) Performing a task that is specified in his/her position;

(b) Researching a matter related to student ((diseipline))
conduct;

(¢) Providing a service or benefit related to a currently
enrolled student or a past student for which the college is still
maintaining an educational record;

(d) Maintaining safety and security on campus.

(3) Education records. Education records are records,
files, and documents containing information directly related
to a student or maintained by an educational institution; such
as:

(a) Records pertaining to admission, advising, registra-
tion, grades and degree information that are maintained by
the college;

(b) Testing information used for advising and counseling
purposes maintained by the college;

(c) Information maintained by the college concerning
payment of fees;

(d) Financial aid information as maintained by the col-
lege;

(e) Information regarding students participating in stu-
dent government or athletics maintained by the college.

The following student records are not considered educa-
tion records and are not subject to FERPA protection against
unauthorized disclosure:

(i) Employment records when the employment is not
connected to student status;

(i) Sole possession records or private notes held by edu-
cation officials that are not accessible or released to other per-
sonnel; other than a temporary substitute;

(iii) Alumni records, which do not relate to the person as
a student;

(iv) Application records of students not admitted to the
college;
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(v) Law enforcement or campus security records that are
solely for law enforcement purposes and maintained solely
by ((thelaw-enforeementunit)) campus security;

(vi) Records relating to treatment provided by a physi-
cian, psychiatrist, psychologist, or other recognized profes-
sional or paraprofessional and disclosed only to individuals
providing treatment.

(4) Directory information. An educational institution is
allowed to designate certain types of information that may be
released without seeking written permission from the student.
Directory information may be provided to the person request-
ing it either in person, by mail, or by telephone.

All requests for directory information from persons not
employed by YVCC shall be referred to enrollment services.
Only designated registration personnel are authorized to
comply with requests for directory information.

((Fakima—Valley-Community-Cellege)) YVCC has des-
ignated the following items as directory information:

(a) Student's name;

(b) ((Address;

te)Felephonenamber:

)y Dateand placeofbirth;

£e))) Photographs;

((HE-mail-address;

2))) (c) Major field of study;

(()) (d) Eligibility for and participation in officially
recognized activities, organizations, and sports;

((®)) (e) Weight and height statistics for members of
athletic teams;

((6)) (f) Dates of attendance (quarters in attendance);

((@9)) (g) Enrollment status (number of credits
enrolled);

((@)) (h) Honor roll;

((m)) (1) Degrees and awards received,;

((®)) (1) Most recent previous educational agency or
institution attended by the student.

(5) Protecting directory information from disclosure.
Students have the right to prohibit the release of directory
information. A student may prevent the release of directory
information by ((persenally)) submitting in person a request
in writing to the enrollment services office. This request to
prevent the release of information becomes a part of the stu-
dent's record and remains in effect (even after ((graduation))
degree and certificate completion) until the student instructs
the college, in writing, to remove the hold status on the
record.

(6) Disclosure exceptions. In addition to directory infor-
mation the college will, at its discretion, make disclosures
from education records without the student's prior written
consent ((er)) to the following listed parties:

(a) Education officials with a legitimate educational
interest;

(b) To officials of another school in which the student
seeks or intends to enroll;

(¢) To authorized federal, state, or local officials as
required by law;

(d) To persons specified in a lawfully served judicial
order or subpoena, provided the college makes a reasonable
effort to notify the student in advance of compliance (unless
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in the case of grand jury or other subpoenas which prohibit
notification);

(e) In connection with financial aid for which the student
has applied or received,;

(f) To accrediting organizations, or organizations con-
ducting studies for or on behalf of the institution;

(g) To appropriate parties in a health or safety emer-
gency (campus security will personally relay message of an
emergent nature to students);

(h) To parents of a dependent student, upon receipt of
their most recently filed tax return, that shows the student as
a dependent or upon receipt of a written statement from the
student approving the release of nondirectory information
((frem—thestudent)). The following information can be
released to the parents of dependent college students:

(i) Tuition account balances;

(i1) Financial aid eligibility;

(iii) Reason for an account hold (not to include titles of
library materials);

(iv) Explanation of the satisfactory academic progress
policy;

(v) Violation of student conduct policies concerning
alcohol and controlled substances.

Faculty and staff of the college may provide job refer-
ences for students, and may respond to inquiries from
employers regarding students. Statements made by college
personnel regarding students that are based on that person's
personal observations do not require a written release from
the student. However, if college personnel provide in either
verbal or written form personally identifiable information
about a student that is obtained from education records
(grades, GPA, etc.,) the person is required to obtain prior
written permission from the student. In cases where consent
of the student is required for release of education records, the
student shall submit a written, signed and dated statement
specifying the records to be disclosed, the purpose of the dis-
closure, and the name of the party to whom the disclosure can
be made.

When personally identifiable information is released
without prior consent of the student, other than directory
information and information released to education officials or
the student, the education official in charge of these records
will record the names of the parties who have requested infor-
mation from education records and the nature of the interest
in that information.

(7) Student's rights and responsibilities regarding
student records.

(a) The student((s—hawve)) has the right to inspect and
review their records by submitting a written, signed request
to the enrollment services office stating the record ((they
wish)) he or she wishes to review. Charges may be assessed
for reproduced copies of education records.

(b) Students have the right to seek to amend their educa-
tion records. Students who believe that information contained
in their education record is inaccurate, misleading, or in vio-
lation of privacy rights, may submit a written request to
amend their records to the appropriate education official. The
education official(s) will make every effort to settle disputes
through informal meetings and discussion with the student. In
instances where disputes regarding contents of education
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records cannot be resolved by the parties concerned, the edu-
cation official(s) involved shall advise the student of the right
to a hearing by the student submitting a written request,
appealing the decision of the education official(s), to the reg-
istrar or dean of student((s)) services or designee. Should the
registrar or dean of student((s)) services or designee deem
that the education records in question are inaccurate or mis-
leading, he or she can ask that the records be amended by the
appropriate education official(s). If the education records are
held to be accurate, the student shall be granted the opportu-
nity to place within those records a personal statement com-
menting upon the information contained within.

(¢) The student((s-have)) has the right to consent to dis-
closures of personally identifiable information contained in
their education records, except to the extent that FERPA
authorizes disclosure without consent.

(d) Each eligible student is afforded the right to file a
complaint concerning alleged failures by the college to com-
ply with the requirements of the act. The ((address)) web site
of the office designated to investigate, process, and review
violations and complaints is:

((The Family Edueational Rie} | Pei e
HERPAY
Department-of Health; Edueation;and-Welfare
330-Independence-Avente S-W-
Washingten; DC20204))
Web site: http://www.ed.gov/offices/om/fpco/

@ (¢

-)) Copies of this policy are avail-
able through the associated student body and the enrollment
services office.

AMENDATORY SECTION (Amending WSR 82-01-079,
filed 12/21/81)

WAC 132P-33-110 Student publications. The college
recognizes the fact that student publications are a valuable
aid in establishing and maintaining an atmosphere of free and
responsible discussion and of intellectual exploration on the
campus. They are a means of bringing student concerns to the
attention of the faculty and institutional authorities and of
formulating opinion on various issues on the campus and in
the college community at large. They may also serve as a
means of journalistic and/or creative expression.

((Fhe—<eollege;—as-thepublisher-of student-publieations;
must-bear-the legal responsibility for the-eentents-of thepub-
. . . . . . . .

express-any-opinions-in-the-stadentpublications-witheut fear
of-their-eensership-)) Student editors and managers of

approved student publications are protected from arbitrary
suspension and removal. Only for proper and stated causes,
as outlined in the statement of purpose or philosophy adopted
for each student publication, should editors and managers be
subject to removal and then by orderly and prescribed proce-
dures.

At the same time, student editors and managers are
charged with corollary responsibilities to be governed by the
cannons of responsible journalism, including the avoidance
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of libel, indecency, harassment, innuendo, undocumented
allegations, and attacks on personal integrity((;eand-the-tech-

niques-of-harassment-and-innaende)).

AMENDATORY SECTION (Amending WSR 82-01-079,

filed 12/21/81)

WAC 132P-33-140 Commercial and promotional
activities. ((Cellegefaeilities-maynot-beused-forcommer-

as-suehuse-deesnotinterfere-with-oreperate-to-the-detriment
of theconduet-efeollege-affairs:)) College facilities shall not
be used for commercial solicitations, advertising, or promo-
tional activities except when such activities clearly serve the
district's educational objectives including, but not limited to,

display of books of interest to the academic community or the
display or demonstration of technical or research equipment,

and when such commercial activities relate to educational
objectives and are conducted under the sponsorship or the
request of a college department or the office of student life,
provided that such solicitation does not interfere with or
operate to the detriment of the conduct of college affairs or
the free flow of pedestrian or vehicular traffic. For the pur-
poses of regulation, the term "commercial activities" does not
include handbills, leaflets, newspapers, and similarly related
materials as regulated in chapters 132P-136 and 132P-142
WAC.

AMENDATORY SECTION (Amending WSR 99-13-140,

filed 6/18/99, effective 7/19/99)
WAC 132P-33-150 Use of college facilities. ((Any-tee-

-)) Please refer to chapters 132P-136 and

132P-142 WAC.

AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-155 Electronic communication policy.
The following is a general policy:

(1) Computer and network use at ((¥&kﬁﬁa—¥al-}ey—€em-
munity-Cellege)) YVCC must be consistent with the mission,
policies, and procedures of the college and applicable federal,

state, and local laws and regulations. ((Yekima—-Valley-Com-
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munity-Cellege)) YVCC computers and networking facilities
are primarily designated for educational and research pur-
poses.

(2) Users must respect the rights and property of others.
Users must not improperly access, misuse, send, or misappro-
priate information or files. Unauthorized access to systems,
software, or data is prohibited.

(3) (KakimaValley-Community-Celege)) YVCC com-
puters and network facilities must not be used for commercial
purposes or private gain.

(4) (Xakima-Valley-Community-Cellege)) YVCC com-
puters and network facilities must not be used to transmit or
solicit the transmission of any communication in any form
where the content and/or meaning of the message transmitted
or distributed would violate any applicable law or regulation.

(5) Users of ((¥akima—VeaHey—Community—Ceolege))
YVCC computers and network facilities must promote effi-
cient use of the networks. Users must minimize and avoid
unnecessary network traffic which might interfere or nega-
tively impact the work of other users of the YVCC network
or connected networks. Uses that significantly interfere with
the ability of others to make effective use of the network or
which disrupt the YVCC network or any connected networks,
systems, services, or equipment are prohibited.

(6) Interpretation, application, and modification of this
policy will be at the sole discretion of ((¥akuaaa¥al—ley—€em—

munity-Celege)) YVCC. Violations may result in loss of
computer and network privileges and other penalties as appli-

cable under YVCC policies and federal, state, and local laws
and regulations.

(7) ((Fekima—Valley—Cemmunity —Colege)) YVCC
makes no warranty of any kind, expressed or implied, regard-
ing computer resources or services, or the contents of
resources or electronic messages over the YVCC campus net-
work or connected networks. ((¥akima—Veley-Community
College)) YVCC will not be liable in any event for incidental
or consequential damages, direct or indirect, resulting from
the use of the YVCC campus network or network services.

AMENDATORY SECTION (Amending WSR 99-13-140,
filed 6/18/99, effective 7/19/99)

WAC 132P-33-160 Noncollege speaker policy. ((Fhe

considerations-of- common-deceney-and-the-state law-)) (1)

Student organizations officially recognized by the college

shall have the right to invite outside speakers to speak on
campus. This right is subject to the availability of campus

facilities, funding, and in compliance with college procedures
available in the respective office of student life. Speakers are
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subject to the legal restraints imposed by the laws of the
United States and the state of Washington.

(2) The appearance of ((a)) an invited speaker on ((the
eampus)) college facilities or at sponsored events or activities
does not ((invelve—an)) represent an implicit or explicit

endorsement((;-etthertmphlieit-er-exphlieit;)) of the speaker's
views or opinions by the college, its students, its faculty, its
college personnel, its administration, or its board ((eftrast-

ees)).
(3) The scheduling of facilities for ((hearing—invited
speakers)) events shall be made through the ((effice-ofthe

dents)) designated reservation clerk. Use of facilities gener-
ally requires ten calendar days notice, excluding Saturday,
Sunday and holidays.

((5))) (4) The dean of students or designee may require
views other than those of the invited speaker to be presented
at the meeting, or at a subsequent meeting. The ((eampus))

president may assign a ((faculty-member)) college employee
to preside over any meeting where a speaker has been invited.

NEW SECTION

WAC 132P-33-165 Distribution and posting of mate-
rials. Students may distribute or post printed or published
material subject to procedures available in the office of stu-
dent life. All free publications not in violation of local, state
and/or federal laws, such as books, magazines, newspapers,
leaflets or similar materials may be distributed on campus.
The college may restrict the distribution of any publications
where such distribution unreasonably interferes with college
operations. Such materials may be distributed from autho-
rized public areas consistent with the maintenance of college
property, with the free flow of traffic and persons, and not in
the manner that, in itself, limits the orderly operation of col-
lege affairs. Any student desiring to distribute such publica-
tions shall first register with the office of student life so that
reasonable areas and times can be assured and prevent undue
interference with the activities of the institution. All publica-
tions shall bear identification as to the publishing agency and
distributing organization or individual.

DISCIPLINE PROCEDURES FOR CASES INVOLV-
ING ALLEGATIONS OF SEXUAL MISCONDUCT

NEW SECTION

WAC 132P-33-400 Supplemental sexual misconduct
procedures. Both the respondent and the complainant in
cases involving allegations of sexual misconduct shall be
provided the same procedural rights to participate in student
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conduct matters, including the right to participate in the ini-
tial disciplinary decision-making process and to appeal any
disciplinary decision.

Application of the following procedures is limited to stu-
dent conduct code proceedings involving allegations of sex-
ual misconduct by a student. In such cases, these procedures
shall supplement the student disciplinary procedures in WAC
132P-33-200 through 132P-33-310. In the event of conflict
between the sexual misconduct procedures and the student
disciplinary procedures, the sexual misconduct procedures
shall prevail.

NEW SECTION

WAC 132P-33-410 Supplemental definitions. The
following supplemental definitions shall apply for purposes
of student conduct code proceedings involving allegations of
sexual misconduct by a student:

(1) A "complainant” is an alleged victim of sexual mis-
conduct, as defined in subsection (2) of this section.

(2) "Sexual misconduct" is prohibited sexual- or gender-
based conduct by a student including, but not limited to:

(a) Sexual activity for which clear and voluntary consent
has not been given in advance;

(b) Sexual activity with someone who is incapable of
giving valid consent because, for example, she or he is under-
age, sleeping or otherwise incapacitated due to alcohol or
drugs;

(c) Sexual harassment;

(d) Sexual violence, which includes, but is not limited to,
sexual assault, domestic violence, intimate violence, and sex-
ual- or gender-based stalking;

(e) Nonphysical conduct such as sexual- or gender-based
digital media stalking, sexual- or gender-based online harass-
ment, sexual- or gender-based cyberbullying, nonconsensual
recording of a sexual activity, and nonconsensual distribution
of a recording of a sexual activity.

NEW SECTION

WAC 132P-33-420 Supplemental complaint process.
The following supplemental procedures shall apply with
respect to complaints or other reports of alleged sexual mis-
conduct by a student.

(1) The human resources director or designee, the col-
lege's Title IX compliance officer, shall investigate com-
plaints or other reports of alleged sexual misconduct by a stu-
dent. Investigations will be completed in a timely manner and
the results of the investigation shall be referred to the dean of
student services or designee for disciplinary action.

(2) Informal dispute resolution shall not be used to
resolve sexual misconduct complaints without written per-
mission from both the complainant and the respondent. If the
parties elect to mediate a dispute, either party shall be free to
discontinue mediation at any time. In no event shall media-
tion be used to resolve complaints involving allegations of
sexual violence.

(3) College personnel will honor requests to keep sexual
misconduct complaints confidential to the extent this can be
done without unreasonably risking the health, safety and wel-
fare of the complainant or other members of the college com-
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munity or compromising the college's duty to investigate and
process sexual harassment and sexual violence complaints.

(4) The dean of student services or designee, prior to ini-
tiating disciplinary action, will make a reasonable effort to
contact the complainant to discuss the results of the investi-
gation and possible disciplinary sanctions and/or conditions,
if any, that may be imposed upon the respondent if the allega-
tions of sexual misconduct are found to have merit.

(5) The dean of student services or designee, on the same
date that a disciplinary decision is served on the respondent,
will serve a written notice informing the complainant
whether the allegations of sexual misconduct were found to
have merit and describing any disciplinary sanctions and/or
conditions imposed upon the respondent for the com-
plainant's protection, including disciplinary suspension or
dismissal of the respondent. The notice will also inform the
complainant of his or her appeal rights. If protective sanc-
tions and/or conditions are imposed, the dean of student ser-
vices or designee shall make a reasonable effort to contact the
complainant to ensure that prompt notice of the protective
disciplinary sanctions and/or conditions imposed upon the
respondent for the complainant's protection is given.

NEW SECTION

WAC 132P-33-430 Supplemental appeal rights. (1)
The following actions by the dean of student services or des-
ignee may be appealed by the complainant:

(a) The dismissal of a sexual misconduct complaint; or

(b) Any disciplinary sanction(s) and conditions imposed
against a respondent for a sexual misconduct violation,
including a disciplinary warning.

(2) A complainant may appeal a disciplinary decision by
filing a notice of appeal with the vice-president of instruction
and student services or designee within twenty-one days of
service of the notice of the discipline decision provided for in
WAC 132P-33-230. The notice of appeal may include a writ-
ten statement setting forth the grounds of appeal. Failure to
file a timely notice of appeal constitutes a waiver of this right
and the disciplinary decision shall be deemed final.

(3) If the respondent timely appeals a decision imposing
discipline for a sexual misconduct violation, the college shall
notify the complainant of the appeal and provide the com-
plainant an opportunity to intervene as a party to the appeal.

(4) Except as otherwise specified in this supplemental
procedure, a complainant who timely appeals a disciplinary
decision or who intervenes as a party to respondent's appeal
of a disciplinary decision shall be afforded the same proce-
dural rights as are offered the respondent.

(5) An appeal by a complainant from the following dis-
ciplinary actions involving allegations of sexual misconduct
against a student shall be handled as a brief adjudicative pro-
ceeding:

(a) Exoneration and dismissal of the proceedings;

(b) A disciplinary warning;

(c) A written reprimand,

(d) Disciplinary probation;

(e) Suspensions of ten instructional days or less; and/or

(f) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions.
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(6) An appeal by a complainant from disciplinary action
imposing a suspension in excess of ten instructional days or
an expulsion shall be reviewed by the student conduct com-
mittee.

(7) In proceedings before the student conduct committee,
respondent and complainant shall have the right to be accom-
panied by a nonattorney assistant of their choosing during the
appeal process. Complainant may choose to be represented at
the hearing by an attorney at his or her own expense, but will
be deemed to have waived that right unless, at least four busi-
ness days before the hearing, he or she files a written notice
of the attorney's identity and participation with the committee
chair and dean of student services or designee with copies to
the respondent.

(8) In proceedings before the student conduct committee,
complainant and respondent shall not directly question or
cross examine one another. All questions shall be directed to
the committee chair, who will act as an intermediary and pose
questions on the parties' behalf.

(9) Student conduct hearings involving sexual miscon-
duct allegations shall be closed to the public, unless respon-
dent and complainant both waive this requirement in writing
and request that the hearing be open to the public. Com-
plainant, respondent and their respective nonattorney assis-
tants and/or attorneys may attend portions of the hearing
where argument, testimony and/or evidence are presented to
the student conduct committee.

(10) The vice-president for instruction and student ser-
vices and designee, on the same date as the initial decision is
served on the respondent, will serve a written notice upon
complainant informing the complainant whether the allega-
tions of sexual misconduct were found to have merit and
describing any disciplinary sanctions and/or conditions
imposed upon the respondent for the complainant's protec-
tion, including suspension or dismissal of the respondent.
The notice will also inform the complainant of his or her
appeal rights.

(11) Complainant may appeal the vice-president for
instruction and student services' decision to the president sub-
ject to the same procedures and deadlines applicable to other
parties.

(12) The vice-president for instruction or designee, on
the same date that the final decision is served upon the
respondent, shall serve a written notice informing the com-
plainant of the final decision. This notice shall inform the
complainant whether the sexual misconduct allegation was
found to have merit and describe any disciplinary sanctions
and/or conditions imposed upon the respondent for the com-
plainant's protection, including suspension or dismissal of the
respondent.

STUDENT CONDUCT CODE PROCEDURES

NEW SECTION

WAC 132P-33-440 Prohibited student conduct. The
college may impose disciplinary sanctions against a student
who commits, or aids, abets, incites, encourages or assists
another person to commit, an act(s) of misconduct which
include, but are not limited to, the following:
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(1) Academic dishonesty. Any act of academic dishon-
esty including, but not limited to, cheating, plagiarism, and
fabrication.

(a) Cheating includes, but is not limited to, any attempt
to give or obtain unauthorized assistance relating to the com-
pletion of an academic assignment.

(b) Plagiarism includes, but is not limited to, taking and
using as one's own, without proper attribution, the ideas, writ-
ings, or work of another person in completing an academic
assignment. Prohibited conduct may also include the unau-
thorized submission for credit of academic work that has
been submitted for credit in another course.

(c) Fabrication includes falsifying data, information, or
citations in completing an academic assignment and also
includes providing false or deceptive information to an
instructor concerning the completion of an assignment.

(2) Other dishonesty. Any other acts of dishonesty. Such
acts include, but are not limited to:

(a) Forgery, alteration submission of falsified documents
or misuse of any college document, record, or instrument of
identification;

(b) Tampering with an election conducted by or for col-
lege students; or

(c) Furnishing false information, or failing to furnish
correct information, in response to the request or requirement
of a college officer or employee.

(3) Obstruction or disruption. Obstruction or disruption
of:

(a) Any instruction, research, administration, disci-
plinary proceeding, or other college activity, including the
obstruction of the free flow of pedestrian or vehicular move-
ment on college property or at a college activity; or

(b) Any activity that is authorized to occur on college
property, whether or not actually conducted or sponsored by
the college.

(4) Assault. Assault, physical abuse, verbal abuse,
threat(s), intimidation, harassment, bullying, stalking or other
conduct which harms, threatens, or is reasonably perceived as
threatening the health or safety of another person or another
person's property. For purposes of this subsection:

(a) Bullying is physical or verbal abuse, repeated over
time, and involving a power imbalance between the aggressor
and victim.

(b) Stalking is intentional and repeated following of
another person, which places that person in reasonable fear
that the perpetrator intends to injure, intimidate or harass that
person. Stalking also includes instances where the perpetrator
knows or reasonably should know that the person is fright-
ened, intimidated or harassed, even if the perpetrator lacks
such an intent.

(5) Cyber misconduct. Cyberstalking, cyberbullying, or
online harassment. Use of electronic communications includ-
ing, but not limited to, electronic mail, instant messaging,
electronic bulletin boards, and social media sites, to harass,
abuse, bully or engage in other conduct which harms, threat-
ens, or is reasonably perceived as threatening the health or
safety of another person. Prohibited activities include, but are
not limited to, unauthorized monitoring of another's e-mail
communications directly or through spyware, sensing threat-
ening e-mail communications directly or through communi-
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cations with spam or by sending a computer virus, sending
false messages to third parties using another's e-mail identity,
nonconsensual recording of sexual activity, and nonconsen-
sual distribution of a recording of sexual activity.

(6) Property violation. Damage to, or theft or misuse of,
real or personal property or money of:

(a) The college or state;

(b) Any student or college officer, employee, or organi-
zation;

(c) Any other member of the college community or orga-
nization; or

(d) Possession of such property or money after it has
been stolen.

(7) Failure to comply with directive. Failure to comply
with the direction of a college officer or employee who is act-
ing in the legitimate performance of his or her duties, includ-
ing failure to properly identify oneself to such a person when
requested to do so.

(8) Weapons. Carrying, exhibiting, displaying or draw-
ing any firearm, dagger, sword, knife or other cutting or stab-
bing instrument, club, or any other weapon apparently capa-
ble of producing bodily harm, in a manner, under circum-
stances, and at a time and place that either manifests an intent
to intimidate another or that warrants alarm for the safety of
other persons.

(9) Hazing. Hazing includes, but is not limited to, any
initiation into a student organization or any pastime or
amusement engaged in with respect to such an organization
that causes, or is likely to cause, bodily danger or physical
harm, or serious mental or emotional harm, to any student.

(10) Alcohol and drug violations.

(a) Alcohol. The use, possession, delivery, or sale, or
being visibly under the influence of any alcoholic beverage,
except as permitted by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, or sale, or
being visibly under the influence of marijuana or the psycho-
active com-pounds found in marijuana and intended for
human consumption, regardless of form. While state law per-
mits the recreational use of marijuana, federal law prohibits
such use on college premises or in connection with college
activities.

(c) Drugs. The use, possession, delivery, sale, or being
under the influence of any legend drug, including anabolic
steroids, androgens, or human growth hormones as defined in
chapter 69.41 RCW, or any other controlled substance under
chapter 69.50 RCW, except as prescribed for a student's use
by a licensed practitioner.

(11) Lewd conduct. Conduct which is lewd or obscene.

(12) Discriminatory conduct. Discriminatory conduct
which harms or adversely affects any member of the college
community because of her/his race; color; national origin;
sensory, mental or physical disability; use of a service ani-
mal; gender, including pregnancy; marital status; age (40+);
religion; creed; genetic information; sexual orientation; gen-
der identity; veteran's status; or any other legally protected
classification.

(13) Sexual misconduct. The term "sexual misconduct”
includes sexual harassment, sexual intimidation, and sexual
violence.
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(a) Sexual harassment. The term "sexual harassment"
means unwelcome conduct of a sexual nature, including
unwelcome sexual advances, requests for sexual favors, and
other verbal, nonverbal, or physical conduct of a sexual
nature that is sufficiently serious as to deny or limit, and that
does deny or limit, based on sex, the ability of a student to
participate in or benefit from the college's educational pro-
gram or that creates an intimidating, hostile, or offensive
environment for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation"
incorporates the definition of sexual harassment and means
threatening or emotionally distressing conduct based on sex
including, but not limited to, nonconsensual recording of sex-
ual activity or the distribution of such recording.

(c) Sexual violence. The term "sexual violence" incorpo-
rates the definition of sexual harassment and means a physi-
cal sexual act perpetrated without clear, knowing, and volun-
tary consent, such as committing a sexual act against a per-
son's will, exceeding the scope of consent or where the
person is incapable of giving consent, including rape, sexual
assault, sexual battery, sexual coercion, sexual exploitation,
gender- or sex-based stalking. The term further includes acts
of dating or domestic violence. A person may be incapable of
giving consent by reason of age, threat or intimidation, lack
of opportunity to object, disability, drug or alcohol consump-
tion, or other cause.

(14) Harassment. Unwelcome and offensive conduct,
including verbal, nonverbal, or physical conduct, that is
directed at a person because of such person's protected status
and that is sufficiently serious as to deny or limit, and that
does deny or limit, the ability of a student to participate in or
benefit from the college's educational program or that creates
an intimidating, hostile or offensive environment for other
campus community members. Protected status includes a
person's race, color, national origin, sensory, mental or phys-
ical disability; use of a service animal; gender, including
pregnancy; marital status; age (40+); religion; creed; genetic
information; sexual orientation; gender identity; veteran's
status; or any other legally protected classification. See "sex-
ual misconduct" for the definition of sexual harassment.
Harassing conduct may include, but is not limited to, physical
conduct, verbal, written, social media and electronic commu-
nications.

(15) Retaliation. Retaliation against any individual for
re-porting, providing information, exercising one's rights or
responsibilities, or otherwise being involved in the process of
responding to, investigating, or addressing allegations or vio-
lations of federal, state or local law, or college policies,
including, but not limited to, student conduct code provisions
prohibiting discrimination and harassment.

(16) Misuse of electronic resources. Theft or other mis-
use of computer time or other electronic information
resources of the college. Such misuse includes, but is not lim-
ited to:

(a) Unauthorized use of such resources or opening of a
file, message, or other item;

(b) Unauthorized duplication, transfer, or distribution of
a computer program, file, message, or other item;

(c) Unauthorized use or distribution of someone else's
password or other identification;
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(d) Use of such time or resources to interfere with some-
one else's work;

(e) Use of such time or resources to send, display, or
print an obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal
operation of the college's computing system or other elec-
tronic in-formation resources;

(g) Use of such time or resources in violation of applica-
ble copyright or other law;

(h) Adding to or otherwise altering the infrastructure of
the college's electronic information resources without autho-
rization; or

(i) Failure to comply with the college's electronic use
policy.

(17) Unauthorized access. Unauthorized possession,
duplication, or other use of a key, keycard, or other restricted
means of access to college property, or unauthorized entry
onto or into college property.

(18) Safety violations. Safety violation includes any non-
accidental conduct that interferes with or otherwise compro-
mises any college policy, equipment, or procedure relating to
the safety and security of the campus community, including
tampering with fire safety equipment and triggering false
alarms or other emergency response systems.

(19) Violation of other laws or policies. Violation of any
federal, state, or local law, rule, or regulation or other college
rules or policies, including college traffic and parking rules.

(20) Ethical violation. The breach of any generally rec-
ognized and published code of ethics or standards of profes-
sion practice that governs the conduct of a particular profes-
sion for which the student is taking a course or is pursuing as
an educational goal or major.

In addition to initiating discipline proceedings for viola-
tion of the student conduct code, the college may refer any
violations of federal, state or local laws to civil and criminal
authorities for disposition. The college shall proceed with
student disciplinary proceedings regardless of whether the
underlying conduct is subject to civil or criminal prosecution.

NEW SECTION

WAC 132P-33-445 Disciplinary sanctions and terms
and conditions. The following disciplinary sanctions may be
imposed upon students found to have violated the student
conduct code.

(1) Disciplinary warning. A verbal statement to a student
that there is a violation and that continued violation may be
cause for further disciplinary action.

(2) Written reprimand. Notice in writing that the student
has violated one or more terms of this student conduct code
and that continuation of the same or similar behavior may
result in more severe disciplinary action.

(3) Disciplinary probation. Formal action placing spe-
cific conditions and restrictions upon the student's continued
attendance depending upon the seriousness of the violation
and which may include a deferred disciplinary sanction. If the
student subject to a deferred disciplinary sanction is found in
violation of any college rule during the time of disciplinary
probation, the deferred disciplinary sanction which may
include, but is not limited to, a suspension or a dismissal from
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the college, shall take effect immediately without further
review. Any such sanction shall be in addition to any sanction
or conditions arising from the new violation. Probation may
be for a limited period of time or may be for the duration of
the student's attendance at the college.

(4) Disciplinary suspension. Dismissal from the college
and from the student status for a stated period of time. There
will be no refund of tuition or fees for the quarter in which the
action is taken.

(5) Dismissal. The revocation of all rights and privileges
of membership in the college community and exclusion from
the campus and college-owned or controlled facilities with-
out any possibility of return. There will be no refund of tui-
tion or fees for the quarter in which the action is taken.

(6) Disciplinary terms and conditions that may be
imposed in conjunction with the imposition of a disciplinary
sanction include, but are not limited to, the following:

(a) Restitution. Reimbursement for damage to or misap-
propriation of property, or for injury to persons, or for reason-
able costs incurred by the college in pursuing an investigation
or disciplinary proceeding. This may take the form of mone-
tary reimbursement, appropriate service, or other compensa-
tion.

(b) Professional evaluation. Referral for drug, alcohol,
psychological or medical evaluation by an appropriately cer-
tified or licensed professional may be required. The student
may choose the professional within the scope of practice and
with the professional credentials as defined by the college.
The student will sign all necessary releases to allow the col-
lege access to any such evaluation. The student's return to
college may be conditioned upon compliance with the recom-
mendations set forth in such a professional evaluation. If the
evaluation indicates that the student is not capable of func-
tioning within college community, the student will remain
suspended until future evaluation recommends that the stu-
dent is capable of reentering the college and complying with
the rules of conduct.

(7) Not in good standing. A student may be deemed "not
in good standing" with the college. If so, the student shall be
subject to the following restrictions:

(a) Ineligible to hold an office in any student organiza-
tion recognized by the college or to hold any elected or
appointed office of the college.

(b) Ineligible to represent college to anyone outside the
college community in any way, including representing the
college at any official function, or any forms of intercolle-
giate competition or representation.

NEW SECTION

WAC 132P-33-450 Purpose of disciplinary actions.
The college may apply sanctions or take other appropriate
action when student conduct interferes with the college's edu-
cation process:

(1) Nothing herein shall prevent faculty members from
taking reasonable summary action as maybe reasonably nec-
essary to maintain order when they have reason to believe
that such action is necessary for the physical safety and well-
being of the student, the safety and protection of other stu-
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dents, of college property or where the student's conduct dis-
rupts the educational process.

(2) Such summary action in the form of removal from
the classroom shall be effective for a period not to exceed two
scheduled classroom days.

(3) Faculty shall maintain a written record of any sum-
mary action and a copy shall be filed with the dean of student
services or designee within two scheduled classroom days
(excludes Saturday, Sunday, and holidays).

(4) Any summary action may be appealed to the dean of
student services or designee for an informal hearing.

NEW SECTION

WAC 132P-33-460 Initiation of disciplinary action.
(1) All disciplinary actions will be initiated by the dean of
student services or designee. If that officer is the subject of a
complaint initiated by the respondent, the president shall,
upon request and when feasible, designate another person to
fulfill any such disciplinary responsibilities relative to the
complainant.

(2) The dean of student services or designee shall initiate
disciplinary action by serving the respondent with written
notice directing him or her to attend a disciplinary meeting.
The notice shall briefly describe the factual allegations, the
provision(s) of the conduct code the respondent is alleged to
have violated, the range of possible sanctions for the alleged
violation(s), and specify the time and location of the meeting.
At the meeting, the dean of student services or designee will
present the allegations to the respondent and the respondent
shall be afforded an opportunity to explain what took place. If
the respondent fails to attend the meeting the dean of student
services or designee may take disciplinary action based upon
the available information.

(3) Within ten days of the initial disciplinary meeting,
and after considering the evidence in the case, including any
facts or argument presented by the respondent, the dean of
student services or designee shall serve the respondent with a
written decision setting forth the facts and conclusions sup-
porting his or her decision, the specific student conduct code
provisions found to have been violated, the discipline
imposed, if any, and a notice of any appeal rights with an
explanation of the consequences of failing to file a timely
appeal.

(4) The dean of student services or designee may take
any of the following disciplinary actions:

(a) Exonerate the respondent and terminate the proceed-
ings.

(b) Impose a disciplinary sanction(s), as described in
WAC 132P-33-200.

(c) Refer the matter directly to the student conduct com-
mittee.

(1) Initiating the process. Student behavior that is sus-
pected to be in violation of the student conduct code may be
reported by students or employees of the college. In the event
of an urgent safety concern, the person reporting the behavior
is advised to first contact campus security or 911 local emer-
gency services. If the conduct may be criminal, the student or
employee reporting the incident may also report the conduct
to law enforcement.
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(i1) Notice requirements. The dean of students or desig-
nee shall initiate timely notification of the student accused of
a violation of the student conduct code. The human resources
director or designee shall initiate timely notification of alle-
gations of sexual misconduct (WAC 132P-33-150). The
notice shall not be ineffective if presented later due to the stu-
dent's absence. Such notice shall:

(A) Inform the student that a report has been filed alleg-
ing that the student violated specific provisions of the code
and the date of the violation;

(B) Inform the student that failure to appear at either of
the appointed times at the office of the dean of student ser-
vices or designee by the appointed deadline may subject the
student to suspension from the institution for a stated time
and a loss of access to college services for an indefinite
period of time.

(5) Meeting with the dean of student services or desig-
nee.

(a) At the meeting with the dean of student services or
designee the student shall be informed:

(i) Of provisions of the student conduct code that
prompted that notice;

(i1) That the dean of student services or designee will
make a decision as to any disciplinary sanction;

(iii) That the student may appeal any disciplinary sanc-
tion by requesting a formal hearing;

(iv) That the decision of the dean of student services or
designee stands until such hearing is completed; and

(v) That if a hearing is requested the student may have
that hearing open to the public.

(b) After the investigation is completed, the dean of stu-
dent services or designee may take any of the following
actions:

(i) Terminate the proceedings, exonerating the student or
students;

(i) Dismiss the case after whatever counseling and
advice may be appropriate;

(iii) Provide a warning, verbally cautioning the student
that the reported behavior constitutes violation of college
rules or regulations or has otherwise failed to meet the col-
lege's standards of conduct and that further conduct of the
type reported may lead to more serious disciplinary actions in
the future;

(iv) In the case of a sexual misconduct allegation, that
the complainant may also appeal any disciplinary sanction by
requesting a formal hearing;

(v) Impose disciplinary sanctions as listed in WAC
132P-33-200 subject to the student's right of appeal described
below; or

(vi) Refer the matter to the student conduct committee
for a recommendation to the vice-president for instruction
and student services or designee as to appropriate action.

(c) Disciplinary action taken by or at the recommenda-
tion of the dean of student services or designee is final
twenty-one days after notice is sent unless the student exer-
cises the right of appeal as provided for in these rules.

(d) This process does not preclude and may occur con-
currently with a Title IX sexual harassment investigation
(WAC 132P-33-150). In cases of sexual misconduct, both the
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complainant and the accused may appeal disciplinary sanc-
tions.

NEW SECTION

WAC 132P-33-470 Appeal from disciplinary action.
The respondent may appeal a disciplinary action by filing a
written notice of appeal with the vice-president of instruction
and student services within twenty-one days of service of the
dean of student services or designee decision. Failure to
timely file a notice of appeal constitutes a waiver of the right
to appeal and the dean of student services or designee's deci-
sion shall be deemed final.

(1) The notice of appeal must include a brief statement
explaining why the respondent is seeking review.

(2) The parties to an appeal shall be the respondent and
the dean of student services or designee.

(3) A respondent, who timely appeals a disciplinary
action or whose case is referred to the student conduct com-
mittee, has a right to a prompt, fair, and impartial hearing as
provided for in these procedures.

(4) On appeal, the college bears the burden of establish-
ing the evidentiary facts underlying the imposition of a disci-
plinary sanction by a preponderance of the evidence.

(5) Imposition of disciplinary action for violation of the
student conduct code shall be stayed pending appeal, unless
respondent has been summarily suspended.

(6) The student conduct committee shall hear appeals
from:

(a) The imposition of disciplinary suspensions in excess
of ten instructional days;

(b) Dismissals; and

(c) Discipline cases referred to the committee by the
vice-president for instruction and student services, the dean
of student services, or the president.

(7) Student conduct appeals from the imposition of the
following disciplinary sanctions shall be reviewed through a
brief adjudicative proceeding:

(a) Suspensions of ten instructional days or less;

(b) Disciplinary probation;

(c) Written reprimands; and

(d) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions.

(8) Except as provided elsewhere in these rules, disci-
plinary warnings and dismissals of disciplinary actions are
final action and are not subject to appeal.

NEW SECTION

WAC 132P-33-480 Student conduct committee. (1)
The student conduct committee shall consist of six members:

(a) Two full-time students appointed by the student gov-
ernment;

(b) Two faculty members appointed by the president;
and

(¢) Two administrative staff members (excluding the
individual who imposed the sanction) appointed by the pres-
ident at the beginning of the academic year.

(2) The administrative staff member shall serve as the
chair of the committee and may take action on preliminary
hearing matters prior to convening the committee. The chair
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shall receive annual training on protecting victims and pro-
moting accountability in cases involving allegations of sexual
misconduct.

(3) Hearings shall be heard by a quorum of three mem-
bers of the committee so long as one faculty member, one
administrator and one student are included on the hearing
panel. Committee action may be taken upon a majority vote
of all committee members attending the hearing.

(4) Members of the student conduct committee shall not
participate in any case in which they are a party, complainant,
or witness, in which they have direct or personal interest,
prejudice, or bias, or in which they have acted previously in
an advisory capacity. Any party may petition for disqualifica-
tion of a committee member pursuant to RCW 34.05.425(4).

NEW SECTION

WAC 132P-33-490 Appeal student conduct commit-
tee. (1) Proceedings of the student conduct committee shall
be governed by the Administrative Procedure Act, chapter
34.05 RCW, and by the Model rules of procedure, chapter
10-08 WAC. To the extent there is a conflict between these
rules and chapter 10-08 WAC, these rules shall control.

(2) The dean of student services or designee shall serve
all parties with written notice of the hearing not less than
seven days in advance of the hearing date, as further specified
in RCW 34.05.434 and WAC 10-08-040 and 10-08-045. The
dean of student services or designee may shorten this notice
period if both parties agree, and also may continue the hear-
ing to a later time for good cause shown. If the dean of stu-
dent services or designee imposed the appealed sanction the
vice-president of instruction and student services will desig-
nate another administrator to facilitate the process.

(3) The committee chair is authorized to conduct pre-
hearing conferences and/or to make prehearing decisions
concerning the extent and form of any discovery, issuance of
protective decisions, and similar procedural matters.

(4) Upon request filed at least five days before the hear-
ing by any party or at the direction of the committee chair or
dean of student services or designee, the parties shall
exchange, no later than the third day prior to the hearing, lists
of potential witnesses and copies of potential exhibits that
they reasonably expect to present to the committee. Failure to
participate in good faith in such a requested exchange may be
cause for exclusion from the hearing of any witness or exhibit
not disclosed, absent a showing of good cause for such fail-
ure.

(5) The committee chair may provide to the committee
members in advance of the hearing copies of:

(a) The notification of imposition of discipline (or refer-
ral to the committee); and

(b) The notice of appeal (or any response to referral) by
the respondent. If doing so, however, the chair or dean of stu-
dent services or designee should remind the members that
these "pleadings" are not evidence of any facts they may
allege.

(6) The parties may agree before the hearing to designate
specific exhibits as admissible without objection and, if they
do so, whether the committee chair may provide copies of
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these admissible exhibits to the committee members before
the hearing.

(7) The dean of student services or designee, upon
request, shall provide reasonable assistance to the respondent
in obtaining relevant and admissible evidence that is within
the college's control.

(8) Communications between committee members and
other hearing participants regarding any issue in the proceed-
ing, other than procedural communications that are necessary
to maintain an orderly process, are generally prohibited with-
out notice and opportunity for all parties to participate, and
any improper "ex parte" communication shall be placed on
the record, as further provided in RCW 34.05.455.

(9) Each party may be accompanied at the hearing by a
nonattorney assistant of his/her choice. A respondent may
elect to be represented by an attorney at his or her own cost,
but will be deemed to have waived that right unless, at least
four business days before the hearing, written notice of the
attorney's identity and participation is filed with the commit-
tee chair with a copy to the student dean of student services or
designee. The committee will ordinarily be advised by an
assistant attorney general. If the respondent is represented by
an attorney, the dean of student services or designee may also
be represented by a second, appropriately screened assistant
attorney general.

NEW SECTION

WAC 132P-33-500 Student conduct committee hear-
ings—Presentations of evidence. (1) Upon the failure of any
party to attend or participate in a hearing, the student conduct
committee may either:

(a) Proceed with the hearing and issuance of its decision;
or

(b) Serve a decision of default in accordance with RCW
34.05.440.

(2) The hearing will ordinarily be closed to the public.
However, if all parties agree on the record that some or all of
the proceedings be open, the chair shall determine any extent
to which the hearing will be open. If any person disrupts the
proceedings, the chair may exclude that person from the hear-
ing room.

(3) The chair or dean of student services or designee
shall cause the hearing to be recorded by a method that he/she
selects, in accordance with RCW 34.05.449. That recording,
or a copy, shall be made available to any party upon request.
The chair or dean of student services or designee shall assure
maintenance of the record of the proceeding that is required
by RCW 34.05.476, which shall also be available upon
request for inspection and copying by any party. Other
recording shall also be permitted, in accordance with WAC
10-08-190.

(4) The chair shall preside at the hearing and decide pro-
cedural questions that arise during the hearing, except as
overridden by majority vote of the committee.

(5) The dean of student services or designee (unless rep-
resented by an assistant attorney general) shall present the
case for imposing disciplinary sanctions.
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(6) All testimony shall be given under oath or affirma-
tion. Evidence shall be admitted or excluded in accordance
with RCW 34.05.452.

NEW SECTION

WAC 132P-33-510 Student conduct committee—Ini-
tial recommendation. (1) At the conclusion of the hearing,
the student conduct committee shall permit the parties to
make closing arguments in whatever form it wishes to
receive them. The committee also may permit each party to
propose findings, conclusions, and/or a proposed decision for
its consideration.

(2) Within twenty days following the later of the conclu-
sion of the hearing or the committee's receipt of closing argu-
ments, the committee shall issue an initial recommendation to
the vice-president for instruction and student services or des-
ignee in accordance with RCW 34.05.461 and WAC 10-08-
210. The initial decision shall include findings on all material
issues of fact and conclusions on all material issues of law,
including which, if any, provisions of the student conduct
code were violated. Any findings based substantially on the
credibility of evidence or the demeanor of witnesses shall be
identified.

(3) The vice-president for instruction and student ser-
vices or designee's initial order shall also include a determi-
nation on appropriate discipline, if any. If the matter was
referred to the committee by the dean of student services or
designee, the committee shall identify and impose disci-
plinary sanction(s) or conditions, if any, as authorized in the
student conduct code. If the matter is an appeal by the respon-
dent, the committee may affirm, reverse, or modify the disci-
plinary sanction and/or conditions imposed by the dean of
student services or designee and/or impose additional disci-
plinary sanction(s) or conditions as authorized herein.

(4) The vice-president for instruction and student ser-
vices or designee shall cause copies of the initial decision to
be served on the parties and their legal counsel or record. The
committee chair shall also promptly transmit a copy of the
decision and the record of the committee's proceedings to the
president.

NEW SECTION

WAC 132P-33-520 Appeal from vice-president for
instruction and student services initial decision. (1) A
respondent who is aggrieved by the findings or conclusions
issued by the vice-president for instruction and student ser-
vices or designee may appeal the initial decision to the presi-
dent based solely upon procedural concerns by filing a notice
of appeal with the president's office within twenty-one days
of service of the committee's initial decision. Failure to file a
timely appeal constitutes a waiver of the right and the initial
decision shall be deemed final.

(2) The notice of appeal must identify the specific proce-
dural concerns that are challenged and must contain argu-
ment why the appeal should be granted.

(3) The president shall provide a written decision to all
parties within forty-five days after receipt of the notice of
appeal. The president's decision shall be final and shall
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include a notice of any rights to request reconsideration and/
or judicial review.

(4) The president may at his or her discretion, suspend
any disciplinary action pending review of the merits of the
findings, conclusions, and disciplinary actions imposed.

(5) The president shall not engage in an ex parte commu-
nication with any of the parties regarding an appeal.

NEW SECTION

WAC 132P-33-530 Readmission after suspension.
Any student suspended from the college for disciplinary rea-
sons may be readmitted upon expiration of the time period for
which the suspension was issued. If the student has been sus-
pended for an indefinite period, or feels that circumstances
warrant reconsideration of the temporary suspension prior to
its expiration, the student may appeal in writing no more than
once per quarter to the dean of student services or designee.
Such petitions shall state reasons which support a reconsider-
ation of the matter.

SUMMARY SUSPENSION RULES

NEW SECTION

WAC 132P-33-540 Summary suspension. (1) Sum-
mary suspension is a temporary exclusion from specified col-
lege premises or denial of access to all activities or privileges
for which a respondent might otherwise be eligible, while an
investigation and/or formal disciplinary procedures are pend-
ing.

(2) The vice-president for instruction and student ser-
vices or designee may impose a summary suspension if there
is probable cause to believe that the respondent:

(a) Has violated any provision of the code of conduct;
and

(b) Presents an immediate danger to the health, safety or
welfare of members of the college community; or

(c) Poses an ongoing threat of substantial disruption of,
or interference with, the operations of the college.

(3) Notice. Any respondent who has been summarily
suspended shall be served with oral or written notice of the
summary suspension. If oral notice is given, a written notifi-
cation shall be served on the respondent within two business
days of the oral notice.

(4) The written notification shall be entitled "Notice of
Summary Suspension" and shall include:

(a) The reasons for imposing the summary suspension,
including a description of the conduct giving rise to the sum-
mary suspension and reference to the provisions of the stu-
dent conduct code or the law allegedly violated;

(b) The date, time, and location when the respondent
must appear before the dean of student services or designee
for a hearing on the summary suspension; and

(c) The conditions, if any, under which the respondent
may physically access the campus or communicate with
members of the campus community. If the respondent has
been trespassed from the campus, a notice against trespass
shall be included that warns the student that his or her privi-
lege to enter into or remain on college premises has been
withdrawn, that the respondent shall be considered trespass-
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ing and subject to arrest for criminal trespass if the respon-
dent enters the college campus other than to meet with the
vice-president for instruction and student services or the dean
of student services, or to attend a disciplinary hearing.

(5)(a) The dean of student services or designee shall con-
duct a hearing on the summary suspension as soon as practi-
cable after imposition of the summary suspension.

(b) During the summary suspension hearing, the issue
before the dean of student services or designee is whether
there is probable cause to believe that the summary suspen-
sion should be continued pending the conclusion of disci-
plinary proceeding and/or whether the summary suspension
should be less restrictive in scope.

(c) The respondent shall be afforded an opportunity to
explain why summary suspension should not be continued
while disciplinary proceedings are pending or why the sum-
mary suspension should be less restrictive in scope.

(d) If the student fails to appear at the designated hearing
time, the dean of student services or designee may order that
the summary suspension remain in place pending the conclu-
sion of the disciplinary proceedings.

(e) As soon as practicable following the hearing, the
dean of student services or designee shall issue a written deci-
sion which shall include a brief explanation for any decision
continuing and/or modifying the summary suspension and
notice of any right to appeal.

(f) To the extent permissible under applicable law, the
dean of student services or designee shall provide a copy of
the decision to all persons or offices who may be bound or
protected by it.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 132P-33-060 Freedom of access to higher educa-

tion.
WAC 132P-33-070
WAC 132P-33-120
WAC 132P-33-123
WAC 132P-33-125

Freedom of expression.
Student complaints.
Sexual harassment policy.

Complaints against academic employ-
ees in accordance with the negotiated
agreement.

WAC 132P-33-170
WAC 132P-33-180
WAC 132P-33-190
WAC 132P-33-200
WAC 132P-33-210
WAC 132P-33-220
WAC 132P-33-230

Violations.

Emergency procedures.
Purpose of disciplinary actions.
Initial proceedings.

Appeals.

Student hearing committee.

Final decision regarding disciplinary
sanction.

WAC 132P-33-240
WAC 132P-33-250

Disciplinary sanctions.

Readmission after suspension.
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WAC 132P-33-260

WAC 132P-33-270

WAC 132P-33-280

WAC 132P-33-290

WAC 132P-33-300

WAC 132P-33-310
WAC 132P-33-320
WAC 132P-33-330
WAC 132P-33-340
WAC 132P-33-350

Reestablishment of academic stand-
ings.

Initiation of summary suspension pro-
ceedings.

Permission to enter or remain on cam-
pus.

Notice of summary suspension pro-
ceedings.

Procedures of summary suspension
hearing.

Decision by the dean of students.
Notice of summary suspension.
Suspension for failure to appear.
Appeal.

Summary suspension proceedings not

[110]

duplicitous.

WSR 14-21-101
PERMANENT RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Securities Division)
[Filed October 15,2014, 11:11 a.m., effective November 15, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rule making will create a new rule at WAC
460-23B-070 regarding the termination of salespersons for
issuers. RCW 21.20.080 states that if the employment or
association of a salesperson for an issuer is terminated, the
salesperson and the issuer must notify the securities division
of the termination. However, RCW 21.20.080 does not spec-
ify how to make this notification. The new rule will specify
that if the employment or association of a salesperson for an
issuer is terminated, the salesperson and the issuer must
notify the securities division of the termination by filing
Form US (the Uniform Termination Notice for Securities
Industry Registration) with the division. The rule will clarify
how issuers and salespersons for issuers should comply with
the existing statute.

Statutory Authority for Adoption: RCW 21.20.070,
21.20.080, 21.20.450.

Adopted under notice filed as WSR 14-17-037 on
August 13, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 15, 2014.

Scott Jarvis
Director

NEW SECTION

WAC 460-23B-070 Termination of salespersons for
issuers. Pursuant to RCW 21.20.080, if a salesperson for an
issuer terminates employment or association with an issuer,
the issuer and the salesperson must notify the director of the
termination by complying with the instructions to Form U5
and filing a paper copy of a completed Form U5 with the
securities division within thirty days of termination.

WSR 14-21-102
PERMANENT RULES
DEPARTMENT OF
ENTERPRISE SERVICES
[Filed October 15,2014, 11:20 a.m., effective November 15, 2014]

Effective Date of Rule: Thirty-one days after filing.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: The expe-
dited rule-making process requires a period of forty-five days
for anyone to file objections to the proposed rule. No objec-
tions were filed with the agency within the forty-five day
period.

Purpose: WAC 200-600-015 requires state agencies to
develop a training and development plan. While the specific
requirements of the plan are listed under WAC 200-600-025;
WAC 200-600-015 incorrectly directs the reader to WAC
357-34-030. The purpose of this rule-making action is to
amend WAC 200-600-015 in order to correctly direct the
reader to WAC 200-600-025.

WAC 200-600-030 requires agencies to report to the
department of enterprise services their compliance with sex-
ual harassment awareness and prevention training require-
ments under WAC 357-34-100 and 357-34-105.

WAC 200-600-030 is no longer needed because a system
is in place that automatically captures relevant state agency
training information and is capable of providing reports suf-
ficient to comply with the sexual harassment awareness and
prevention training requirements of this rule as well as those
of WAC 357-34-100 and 357-34-105. This system is known
as the learning management system and is managed by the
department of enterprise services. The purpose of this rule-
making action is to repeal WAC 200-600-030.

Citation of Existing Rules Affected by this Order:
Repealing WAC 200-600-030; and amending WAC 200-
600-015.

Statutory Authority for Adoption: Chapter 43.19 RCW.

WSR 14-21-104

Adopted under notice filed as WSR 14-15-155 on July
23,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 15, 2014.

Jack Zeigler
Rules Manager

AMENDATORY SECTION (Amending WSR 11-23-093,
filed 11/17/11, effective 11/17/11)

WAC 200-600-015 What are the employer's training
and development responsibilities? Each employer is
responsible for:

(1) Developing a training and development plan as pre-
scribed by WAC ((357-34-036)) 200-600-025; and

(2) Providing employee orientation, required job-related
training, and assistance with career planning.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 200-600-030 How do agencies report their compli-
ance with WAC 357-34-100 to the
department?

WSR 14-21-104
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed October 15,2014, 1:17 p.m., effective December 14, 2014]

Effective Date of Rule: January 12, 2015.

Purpose: WAC 458-20-17802 (Rule 17802) Collection
of use tax by county auditors and department of licensing—
Measure of tax, the department of revenue authorizes county
auditors and the department of licensing (DOL) to collect the
use tax when a person applies to transfer a certificate of title
of a vehicle under the authority of RCW 82.12.045. This rule
explains how county auditors, their subagents, and DOL
determine the measure of the use tax.

DOL has an automated system that provides a vehicle's
average retail value to help determine the measure of use tax
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due at the time of transfer. Previously if the vehicle's average
retail value, as provided by the system, was less than $3,000
the purchase price was presumed to represent the vehicle's
true value. The rule has been revised to raise the threshold of
$3,000 to $5,000. Other general updating has also been com-
pleted.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-17802 Collection of use tax by
county auditors and department of licensing—Measure of
tax.

Statutory Authority for Adoption: RCW 82.32.300,
82.01.060(2), and 82.12.045.

Adopted under notice filed as WSR 14-17-131 on
August 20, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 15, 2014.

Dylan Waits
Rules Coordinator

AMENDATORY SECTION (Amending WSR 01-22-008,
filed 10/26/01, effective 11/26/01)

WAC 458-20-17802 Collection of use tax by county
auditors and department of licensing—Measure of tax.
(1) Introduction. The department of revenue (department)
has authorized county auditors and the department of licens-
ing to collect the use tax imposed by chapter 82.12 RCW
when a person applies to transfer the certificate of ((ewnetr-
ship)) title of a ((meter)) vehicle acquired without the pay-
ment of sales tax. See RCW 82.12.045. This rule explains
how county auditors, their subagents, and the department of
licensing determine the measure of the use tax. This rule does
not relieve a seller registered with the department ((efreve-
nuae)) of the statutory requirement to collect sales tax when
selling tangible personal property, including ((meter)) vehi-
cles. RCW 82.08.020 and 82.08.0251. The use tax reporting
responsibilities of Washington residents in other situations
and the general nature of the use tax are addressed in WAC

458-20-178 (Use tax). ((Fhe-various-use-tax-exemptionspro-
vided-by-chapter 8212 RCW-are-diseussedn-WAC458-20-
1780 Usetaxexemptions))) The apphcatlon of tax to vehi-

cles acquired by Indians and Indian tribes is discussed in
WAC 458-20-192 (Indians—Indian country).

Vehicle licensing locations and information about vehi-
cle titles and registration are available from the department of

Permanent [112]

Washington State Register, Issue 14-21

licensing on ((the-internet)) their web site at: ((http#
wwwwa—ge#de%#m&der—vehie}es—hst—")) dol.wa.gov. This
information is also available by contacting the local county
auditor's office listed in the government pages of ((the)) a
telephone directory.

(2) What is use tax based on? For purposes of comput-
ing the amount of use tax due, the value of the article used is
the measure of tax. The value of the article used is generally
the purchase price. If the purchase price does not represent
the true value of the article used, the value must be deter-
mined as nearly as possible according to the retail selling
price at place of use of similar vehicles of like quality and
character. RCW §2.12.010.

(3) Use of automated system to verify measure of tax.
When a person applies to transfer the certificate of ((ewnetr-
ship)) title of a ((meter)) vehicle, county auditors, their sub-
agents, or the department of licensing must verify that the
purchase price represents the true value. In doing so, county
auditors, their subagents, or the department of licensing com-
pare the vehicle's purchase price to the average retail value of
comparable vehicles using an automated valuing system. The
automated valuing system identifies the average retail value
using a data base that is provided by a regional industry stan-
dard source specializing in providing valuation services to
local, state, and federal governments, and the private sector.

In limited situations, the automated valuing system's
data base may not provide the average retail value for a
((meter)) vehicle. For example, the automated valuing sys-
tem's data base does not provide average retail value informa-
tion for collectible vehicles or vehicles that are over twenty
years of age. In the absence of an average retail value, county
auditors, their subagents, or the department of licensing will
determine the true value as nearly as possible according to the
retail selling price at place of use of similar vehicles of like
character and quality. To assist in this process, the depart-
ment of revenue and the department of licensing may
approve the use of alternative valuing authorities as neces-
sary.

(4) What happens when the purchase price is pre-
sumed to represent the true value? County auditors, their
subagents, or the department of licensing will use the pur-
chase price to compute the amount of use tax due when the
purchase price represents the vehicle's true value. County
auditors, their subagents, or department of licensing will pre-
sume the purchase price represents the vehicle's true value if
one of the following conditions is met:

(a) The vehicle's average retail value, as provided by the
automated valuing system, is less than (($3;000)) $5.000.

For example, a person buys a ((meter)) vehicle for
(($8600)) $2.800. The automated valuing system indicates that
the vehicle's average retail value is (($2;990)) $4.900. The
purchase price is presumed to represent the vehicle's true
value because the average retail value is less than (($3;0600))
$5.000.

(b) The vehicle's purchase price is not more than $2,000
below the average retail value as provided by the automated
valuing system.

For example, a person buys a used ((meter)) vehicle for
(($45560)) $10,000. The automated valuing system indicates
the vehicle's average retail value is (($6;000)) $11,500. When
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compared to the average retail value, the purchase price is not
more than $2,000 below the average retail value. Conse-
quently, the purchase price is presumed to represent the vehi-
cle's true value.

(5) What happens when the purchase price is not pre-
sumed to represent the true value? If the vehicle's purchase
price is not presumed to be the true value as explained in sub-
section (4) of this rule, a person may remit use tax based on
the average retail value as indicated by the automated valuing
system or substantiate the true value of the vehicle using any
one of the following methods.

(a) Industry-accepted pricing guide. A person apply-
ing to transfer a certificate of ((ewnership)) title may provide
the county auditor, a subagent, or the department of licensing
with documentation from one of the various industry-
accepted pricing guides. The value from the industry-
accepted pricing guide must represent the retail value of a
similarly equipped vehicle of the same make, model, and
year in a comparable condition. The purchase price is pre-
sumed to represent the vehicle's true value if the purchase
price is not more than $2,000 below the retail value.

For example, a person buys a vehicle for $3,500. The
automated valuing system indicates that the vehicle's average
retail value is $5,700. An industry-accepted pricing guide
shows that the retail value of a similarly-equipped vehicle in
a comparable condition of the same make, model, and year is
$5,000. When compared to the retail value established by the
industry-accepted pricing guide, the purchase price is not
more than $2,000 below the retail value. Consequently, the
purchase price is presumed to represent the vehicle's true
value.

(b) Declaration of buyer and seller. A person applying
to transfer a certificate of ((ewnership)) title may provide to
the county auditor, a subagent, or the department of licensing
a Declaration of Buyer and Seller Regarding Value of Used
Vehicle Sale (REV 32 2501) to substantiate that the purchase
price is the true value of the vehicle. The declaration must be
signed by both the buyer and the seller and must certify to the
purchase price and the vehicle's condition under penalty of
perjury. The department ((efrevenue)) may review a declara-
tion and assess additional tax, interest, and penalties. A per-
son may appeal an assessment to the department ((efreve-
awe)) as provided in WAC 458-20-100 (Appeals((;smaH
elaims-andsettlements))).

The declaratlon is avaﬂable ((ffem)) on the ((depaftmeﬁ{

fefms—&ﬂd-sehedu%es.—")) department's web s1te at dor.wa.gov.

It is also available at all vehicle licensing locations, ((depart-
ment-efrevenue)) department's field offices, or by writing:

Department of Revenue
Taxpayer Services

P.O. Box 47478

Olympia, WA 98504-7478

(c) Written appraisal. A person applying to transfer a
certificate of ((ewnership)) title may present to the county
auditor, a subagent, or the department of licensing a written
appraisal from an automobile dealer, insurance or other vehi-
cle appraiser to substantiate the true value of the vehicle. If an
automobile dealer performs the appraisal, the dealer must be
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currently licensed with the department of licensing's dealer
services division or be a licensed vehicle dealer in another
jurisdiction.

The written appraisal must appear on company statio-
nery or have the business card attached and include the vehi-
cle description, including the vehicle make, model, and iden-
tification number (VIN). The person performing the appraisal
must certify that the stated value represents the retail selling
price of a ((stmilarly-equipped)) similarly equipped vehicle
of the same make, model, and year in a comparable condi-
tion. The department ((efrevente)) may review an appraisal
and assess additional tax, interest, and penalties. A person
may appeal an assessment to the department ((efrevenue)) as
provided in WAC 458-20-100 (Appeals((;-smeaH-elaims-and
settlements))).

(d) Declaration of use tax. A person applying to transfer
a certificate of ((ewnership)) title may present to the county
auditor, a subagent, or the department of licensing a Declara-
tion of Use Tax (REV 32 2486¢) to substantiate the true value
of the vehicle. An authorized employee of the department
((efrevenue)) must complete the declaration. Determining
the true value may require a visual inspection that is not
available at all department ((efrevenue)) locations.

(e) Repair estimate. A person applying to transfer a cer-
tificate of ((ewnership)) title may present to the county audi-
tor, a subagent, or the department of licensing a written repair
estimate, prepared by an auto repair or auto body repair busi-
ness. This estimate will then be used to assist with determin-
ing the true value of the vehicle. The written estimate must
appear on company stationery or have the business card
attached. In addition, the written estimate must include the
vehicle description, including the vehicle make, model, and
identification number (VIN), and an itemized list of repairs.
The department ((efrevente)) may review an appraisal and
assess additional tax, interest, and penalties. A person may
appeal an assessment to the department ((efrevenue)) as pro-
vided in WAC 458-20-100 (Appeals((--smaH-elaims-and-set-
tements))).

The purchase price is presumed to represent the true
value if the total of the purchase price and the repair estimate
is not more than $2,000 below the average retail value. For
example, a person purchases a vehicle with extensive bumper
damage for $1,700. The automated valuing system indicates
that the vehicle's average retail value is $6,000. An estimate
from an auto body repair business indicates a cost of $2,500
to repair the bumper damage. The purchase price is presumed
to represent the vehicle's true value because when the total of
the purchase price and the repair estimate ($1,700 + $2,500 =
$4,200) is compared to the average retail value, the total is
not more than $2,000 below the average retail value ($6,000).

WSR 14-21-106
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2014-05—Filed October 15, 2014,
4:41 p.m., effective November 15, 2014]

Effective Date of Rule: Thirty-one days after filing.

Permanent



WSR 14-21-106

Purpose: Establish rules for investment in hedging and
income generation derivative transactions by insurers and
approval by the commissioner of derivative use plans of
insurers.

Statutory Authority for Adoption: RCW 48.020.60
[48.02.060] and 48.13.171.

Other Authority: RCW 48.13.091.

Adopted under notice filed as WSR 14-18-066 on
August 29, 2014.

A final cost-benefit analysis is available by contacting
Jim Tompkins, P.O. Box 40258, Olympia, WA 98504-0258,
phone (360) 725-7036, fax (360) 586-3109, e-mail rules
coordinator@oic.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 7, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 7, Amended 0, Repealed 0.

Date Adopted: October 15, 2014.

Mike Kreidler
Insurance Commissioner

DERIVATIVE INSTRUMENTS

NEW SECTION

WAC 284-13-900 Purpose. The purpose of this rule is
to set standards for the prudent use of hedging and income
generation derivative instruments under RCW 48.13.171.

NEW SECTION

WAC 284-13-910 Definitions. The definitions in this
section apply to WAC 284-13-920 through 284-13-960.

"Business entity" includes a sole proprietorship, corpora-
tion, limited liability company, association, partnership, joint
stock company, joint venture, mutual fund, trust, joint ten-
ancy or other similar form of business organization, whether
for-profit or not-for-profit.

"Cap" means an agreement obligating the seller to make
payments to the buyer, with each payment based on the
amount by which a reference price or level or the perfor-
mance or value of one or more underlying interests exceeds a
predetermined number, sometimes called the strike rate or
strike price.

"Collar" means an agreement to receive payments as the
buyer of an option, cap, or floor and to make payments as the
seller of a different option, cap, or floor.
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"Counterparty exposure amount" means:

(1) The net amount of credit risk attributable to a deriva-
tive instrument entered into with a business entity other than
through a qualified exchange, qualified foreign exchange, or
cleared through a qualified clearinghouse (over-the-counter
derivative instrument). The amount of credit risk equals:

(a) The market value of the over-the-counter derivative
instrument if the liquidation of the instrument would result in
a final cash payment to the insurance company; or

(b) Zero if the liquidation of the derivative instrument
would not result in a final cash payment to the insurance
company.

(2) If over-the-counter derivative instruments are entered
into under a written master agreement which provides for
netting of payments owed by the respective parties, and the
domiciliary jurisdiction of the counterparty is either within
the United States, or if not within the United States, within a
foreign jurisdiction listed in the Purposes and Procedures of
the Securities Valuation Office of the NAIC as eligible for
netting, the net amount of credit risk must be the greater of
zero or the net sum of:

(a) The market value of the over-the-counter derivative
instruments entered into under the agreement, the liquidation
of which would result in a final cash payment to the insurance
company; and

(b) The market value of the over-the-counter derivative
instruments entered into under the agreement, the liquidation
of which would result in a final cash payment by the insur-
ance company to the business entity.

(3) For open transactions, market value must be deter-
mined at the end of the most recent quarter of the insurance
company's fiscal year and must be reduced by the market
value of acceptable collateral held by the insurance company
or placed in escrow by one or both parties.

"Covered" means that an insurer owns or can immedi-
ately acquire, through the exercise of options, warrants, or
conversion rights already owned, the underlying interest in
order to fulfill or secure its obligations under a call option,
cap or floor it has written, or has set aside under a custodial or
escrow agreement cash or cash equivalents with a market
value equal to the amount required to fulfill its obligations
under a put option it has written in an income generation
transaction.

"Derivative instrument" means an agreement, option,
instrument, or a series or combination thereof:

(1)(a) To make or take delivery of, or assume or relin-
quish a specified amount of one or more underlying interests,
or to make a cash settlement in lieu thereof; or

(b) That has a price, performance, value, or cash flow
based primarily upon the actual or expected price, level, per-
formance, value, or cash flow of one or more underlying
interests.

(2) Derivative instruments include options, warrants,
caps, floors, collars, swaps, forwards, futures, and any other
agreements, options, or instruments substantially similar
thereto or any series or combination thereof. Derivative
instruments shall additionally include any agreements,
options, or instruments permitted under WAC 284-13-920
through 284-13-960. Derivative instruments shall not include
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an investment authorized by RCW 48.13.061 (2) through
(10).

"Floor" means an agreement obligating the seller to
make payments to the buyer in which each payment is based
on the amount by which a predetermined number, sometimes
called the floor rate or price, exceeds a reference price, level,
performance, or value of one or more underlying interests.

"Future" means an agreement, traded on a qualified
exchange or qualified foreign exchange, to make or take
delivery of, or effect a cash settlement based on the actual or
expected price, level, performance, or value of, one or more
underlying interests.

"Hedging transaction" means a derivative transaction
which is entered into and maintained to reduce:

(1) The risk of change in value, yield, price, cash flow, or
quantity of assets or liabilities which an insurer has acquired
or incurred or anticipates acquiring or incurring; or

(2) The currency exchange rate risk or the degree of
exposure as to assets or liabilities which an insurer has
acquired or incurred or anticipates acquiring or incurring.

"Insurer" includes domestic insurance companies autho-
rized under chapter 48.05 RCW, United States branches of
alien insurers entered through this state, alien insurers admit-
ted and using this state as their port of entry, domestic frater-
nal benefit societies formed pursuant to chapter 48.36A
RCW, domestic health care service contractors registered
under chapter 48.44 RCW, domestic health maintenance
organizations registered under chapter 48.46 RCW, and
domestic self-funded multiple employer welfare arrange-
ments registered under chapter 48.125 RCW.

"Option" means an agreement giving the buyer the right
to buy or receive (a "call option"), sell or deliver (a "put
option"), enter into, extend, or terminate or effects a cash set-
tlement based on the actual or expected price, level, perfor-
mance, or value of one or more underlying interests.

"Qualified clearinghouse" means a clearinghouse for,
and subject to the rules of a qualified exchange or a qualified
foreign exchange, which clearinghouse provides clearing ser-
vices, including acting as a counterparty to each of the parties
to a transaction so that the parties no longer have credit risk
to each other.

"Qualified exchange" means:

(1) A securities exchange registered as a national securi-
ties exchange, or a securities market regulated under the
Securities Exchange Act of 1934 (15 U.S.C. Sec. 78 et seq.),
as amended;

(2) A board of trade or commodities exchange desig-
nated as a contract market by the Commodity Futures Trad-
ing Commission (CFTC) or any successors thereto;

(3) Private Offerings, Resales and Trading through
Automated Linkages (PORTAL);

(4) A designated offshore securities market as defined in
Securities Exchange Commission Regulation S, 17 C.F.R.
Part 230, as amended; or

(5) A qualified foreign exchange.

"Qualified foreign exchange" means a foreign exchange,
board of trade or contract market located outside the United
States, it territories or possessions:

(1) That has received regulatory comparability relief
under Commodity Futures Trading Commission Rule 30.10
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(as set forth in Appendix C to Part 30 of the CFTC's Regula-
tions, 17 C.F.R. Part 30);

(2) That is, or its members are, subject to the jurisdiction
of a foreign futures authority that has received regulatory
comparability relief under Commodity Futures Trading
Commission Rule 30.10 (as set forth in Appendix C to Part
30 of the CFTC's Regulations, 17 C.F.R. Part 30) as to futures
transactions in the jurisdiction where the exchange, board of
trade, or contract market is located; or

(3) Upon which foreign stock index futures contracts are
listed that are the subject of no-action relief issued by the
CFTC's Office of General Counsel, but an exchange, board of
trade, or contracts market that qualifies as a "qualified for-
eign" only under this subsection shall be a "qualified foreign
exchange" as to foreign stock index futures contracts that are
the subject of the no-action relief under this subsection.

"Swap" means an agreement to exchange or to net pay-
ments at one or more times based on the actual or expected
price, level, performance, or value of one or more underlying
interests.

"Underlying interest" means the assets, liabilities, other
interests, or a combination thereof underlying a derivative
instrument, such as any one or more securities, currencies,
rates, indices, commodities, or derivative instruments.

"Warrant" means an instrument that gives the holder the
right to purchase an underlying financial instrument at a
given price and time or at a series of prices and times outlined
in the warrant agreement. Warrants may be issued alone or in
connection with the sale of other securities, for example, as
part of a merger or recapitalization agreement, or to facilitate
divesture of the securities of another business entity.

NEW SECTION

WAC 284-13-920 Derivative transactions. (1) An
insurer may, directly or indirectly through an investment sub-
sidiary, only engage in hedging and income generation deriv-
ative transactions. Use of derivative instruments for replica-
tion, speculative or any other purpose is prohibited.

(2) An insurer may enter into hedging transactions under
this section if, as a result of and after giving effect to the
transaction, the insurer can demonstrate to the satisfaction of
the commissioner the intended hedging characteristics and
ongoing effectiveness of the derivative transaction or combi-
nation of transactions through cash flow testing or other
appropriate analysis.

(3) An insurer may only enter into covered income gen-
eration transactions if, as a result of and after giving effect to
the transactions, the aggregate statement value of the fixed
income assets that are subject to call or that generate the cash
flows for payments under the caps and floors, plus the face
value of the fixed income securities underlying a derivative
instrument subject to call plus the amount of the purchase
obligations under the puts, does not exceed chapter 48.13
RCW limitations.

(4) An insurer must include all counterparty exposure
amounts in determining compliance with general diversifica-
tion requirements and medium and low-grade investment
limitations under chapter 48.13 RCW.

Permanent
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(5) Side-letter or similar agreements that directly or indi-
rectly alter the original derivative transaction in any way are
prohibited.

NEW SECTION

WAC 284-13-930 Guidelines and internal control
procedures. (1) Before engaging in a derivative transaction,
an insurance company must establish written guidelines
approved by the commissioner, that must be used for effect-
ing and maintaining derivative transactions. The guidelines
must:

(a) Specify insurance company objectives for engaging
in derivative transactions and derivative strategies and all
applicable risk constraints, including credit risk limits;

(b) Establish counterparty exposure limits and credit
quality standards;

(c) Identify permissible derivative transactions and the
relationship of those transactions to insurance company opet-
ations; for example, a precise identification of the risks being
hedged by a derivative transaction; and

(d) Require compliance with internal control procedures.

(2) An insurance company must have a written method-
ology for determining whether a derivative instrument used
for hedging has been effective using cash flow testing or
other appropriate analysis.

(3) An insurance company must have written policies
and procedures describing the credit risk management pro-
cess and a credit risk management system for over-the-
counter derivative transactions that measures credit risk
exposure using the counterparty exposure amount.

(4) An insurance company's board of directors must, in
accordance with RCW 48.13.051:

(a) Approve the written guidelines, methodology and
policies, and procedures required by subsections (1), (2), and
(3) of this section and the systems required by subsection (2)
and (3) of this section;

(b) Determine whether the insurance company has ade-
quate professional personnel, technical expertise, and sys-
tems to implement investment practices involving deriva-
tives;

(c) Review whether derivatives transactions have been
made in accordance with the approved guidelines and consis-
tent with stated objectives; and

(d) Take action to correct any deficiencies in internal
controls relative to derivative transactions.

NEW SECTION

WAC 284-13-940 Commissioner approval. Written
documentation explaining the insurance company's internal
guidelines and controls governing derivative transactions
must be submitted for approval to the commissioner. The
commissioner shall have authority to disapprove the guide-
lines and controls proposed by the company if the insurance
company cannot demonstrate the proposed internal guide-
lines and controls would be adequate to manage the risks
associated with the derivative transactions the insurance
company intends to engage in.
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NEW SECTION

WAC 284-13-950 Documentation requirements. An
insurance company must maintain all documentation and
records relating to each derivative transaction, such as:

(1) The purpose or purposes of the transaction;

(2) The assets or liabilities to which the transaction
relates;

(3) The specific derivative instrument used in the trans-
action;

(4) For over-the-counter derivative instrument transac-
tions, the name of the counterparty and the market value; and

(5) For exchange traded derivative instruments, the name
of the exchange and the name of the firm that handled the
trade and the market value.

NEW SECTION

WAC 284-13-960 Trading requirements. Each deriv-
ative instrument must be:

(1) Traded on a qualified exchange;

(2) Entered into with, or guaranteed by, a business entity;

(3) Issued or written with the issuer of the underlying
interest on which the derivative instrument is based; or

(4) Entered into with a qualified foreign exchange.

WSR 14-21-110
PERMANENT RULES
DEPARTMENT OF HEALTH
[Filed October 16, 2014, 10:48 a.m., effective November 16, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 246-790 WAC amends rules that regu-
late the department's food delivery system within the women,
infants, and children (WIC) nutrition program. The rule pro-
vides support for the operation of the WIC nutrition program,
assists in contracting with retail partners, and maximizes
agency options for determining participant access. The rule
provides necessary clarifications and consistency with fed-
eral rules and directives.

Citation of Existing Rules Affected by this Order:
Repealing WAC 246-790-055; and amending WAC 246-
790-010, 246-790-075, 246-790-077, 246-790-086, 246-790-
105, 246-790-125, and 246-790-127.

Statutory Authority for Adoption: RCW 43.70.120.

Adopted under notice filed as WSR 14-15-154 on July
23,2014.

Changes Other than Editing from Proposed to Adopted
Version: Removal of the state and federal sanction table in
WAC 246-790-105; the sanctions will be included in the ven-
dor agreement instead. Simplified the record keeping require-
ments in WAC 246-790-077.

A final cost-benefit analysis is available by contacting
Daniel O'Neill, 310 Isracl Road S.E., Tumwater, WA 98501,
phone (360) 236-3681, fax (360) 236-2345, e-mail
daniel.o'neill@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 9, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 7, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
9, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 2, Amended 7, Repealed 1.

Date Adopted: October 16, 2014.

Dennis E. Worsham

Deputy Secretary

for John Wiesman, DrPH, MPH
Secretary

NEW SECTION

WAC 246-790-001 Purpose. (1) The federal Special
Supplemental Nutrition Program for Women, Infants, and
Children (WIC) provides supplemental foods and nutrition
education to pregnant, postpartum and breastfeeding women,
infants and young children from families with inadequate
income through payment of cash grants to states that operate
WIC food delivery systems. The department operates a WIC
retail food delivery system in which WIC participants obtain
authorized supplemental foods by submitting a food instru-
ment to a retail business that has entered into a contract with
the department to provide such service. The department's
WIC operations comply with the most current version of 7
C.F.R. 246. Copies are available from the Department of
Health, P.O. Box 47886, Olympia, WA 98504-7886, or by
calling the WIC nutrition program at 800-841-1410.

(2) The purpose of this chapter is to establish:

(a) Qualifications a store must meet before the depart-
ment will consider its application to be a WIC authorized
vendor;

(b) Requirements of all WIC authorized vendors;

(c) Administrative appeal processes; and

(d) An advisory committee.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-010 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly ((requires)) indicates otherwise.

(B EeFER means-Code-of Federal Regulations:

" M 1" " "
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" 1 1"

Hfood-and-of i cos] ] 4 4
vendorforresale-to-customers:

" "
| o ; infants. and ehild

" " \l M " "
value-voucheras-defined-in7+C-FR246:2.)) (1) "Adminis-
trative appeal" means a formal proceeding where a vendor
who has received a notice of violation from the department
has the opportunity to present his or her case in an impartial
setting and be heard by the department.

(2) "Applicant" means any vendor, or person represent-
ing a vendor, requesting authorization to participate in the
WIC program by submitting a completed application for
authorization and all corresponding documentation.

3) "Approved infant formula wholesaler" means a sup-
plier or manufacturer listed in the document titled "Washing-
ton WIC Approved Infant Formula Suppliers."

(4) "Authorized vendor" means a vendor who has met
the vendor selection criteria as required by the United States
Department of Agriculture (USDA) and the department,
received training on WIC program requirements, and entered
into a fully executed contract with the department.

(5) "Business integrity" means the store's uncompromis-
ing commitment and adherence to honesty, truthfulness, and
accuracy in interactions with the department, customers,
creditors, suppliers, associates, and the public at large.

(6) "C.F.R." means Code of Federal Regulations.

(7) "Cash value voucher" means a WIC food instrument
used by a participant to obtain fresh fruits and vegetables.

(8) "Civil monetary penalty"” means a sum of money
imposed by the WIC program for noncompliance with pro-
gram requirements.

(9) "Contract" means the department's standard WIC
contract form that, once completed and signed by both par-
ties, becomes the written legal document binding a vendor

and the department to designated terms and conditions and
authorizes the vendor to transact food instruments.

(10) "Cost containment" means the process of con-
trolling expenses required to operate the WIC program.

(11) "Department”" means the Washington state depart-
ment of health.

(12) "Disqualification" means the act of revoking the
authorization and terminating the contract of an authorized
vendor for a specific period of time or permanently for non-
compliance with WIC program requirements.

(13) "EBT (electronic benefits transfer)" means the elec-
tronic system that allows a participant to authorize transfer of
their government food benefits from a federal account to a
vendor account to pay for products they buy.

(14) "Food instrument" means the method of payment
used by a participant to obtain WIC approved foods. This
method may include WIC checks, cash value vouchers, or
EBT payment.

(15) "Minimum Inventory Requirements" means the doc-
ument created, maintained and supplied by the department
that lists the required minimum stock levels of department
authorized foods a store must maintain on premises at all
times.

Permanent
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(16) "Notice of violation" means a written document
given to a vendor when the department determines the vendor
has not complied with program requirements, federal WIC
regulations, this chapter, or the contract.

17) "Participant"” means a woman, infant or child
receiving WIC benefits.

(18) "Participant access" means the ability of WIC par-
ticipants to purchase authorized WIC foods, with consider-
ation made to factors including, but not limited to, geogra-
phy. population density and participant dietary needs, as
determined by the department.

(19) "Peer group" means a group of authorized vendors
that share certain characteristics and can be expected to have

similar business practices and prices. Peer group criteria and

assignments are determined by the department. Vendors in
the same peer group are subject to the same WIC maximum

reimbursement levels. Peer group criteria include, but are not
limited to, characteristics such as geography or size.

20) "SNAP" means the federal supplemental nutrition
assistance program. SNAP was previously known as the food
stamp program.

21) "Variety" means a collection of similar, but not
identical, foods and products. This may include different
brands, sizes or flavors of similar foods and products.

(22) "Vendor," also known as "retailer," means a sole
proprietorship, partnership, cooperative association, corpora-
tion, or other business entity operating one or more stores
authorized by the state WIC program to provide WIC
approved foods to WIC participants.

(23) "Vendor selection criteria" means the federally
approved standards the department uses to select vendors for
WIC authorization.

(24) "Wholesale supplier" means a business licensed to
sell food and other goods at prices lower than retail to a retail
vendor for resale to customers.

(25) "WIC" means the federally funded special supple-
mental nutrition program for women, infants, and children as
described in 7 C.F.R. 246.

NEW SECTION

WAC 246-790-061 Contract procedure. (1) To
become an authorized vendor and receive a contract, a retail
business must apply to the department as provided under
WAC 246-790-075.

(2) The department shall make available to the applicant
copies of the contract and all applicable regulations, policies,
and guidelines current at the time of application.

(3) The department will consider an application only if
the applicant complies with WAC 246-790-075 and 246-790-
077.

(4) If the applicant meets the qualifications or the depart-
ment has determined that including the applicant's store in the
program is necessary to assure participant access, the depart-
ment may offer a contract to the applicant. An applicant that
has an application declined may appeal the department's deci-
sion as provided in WAC 246-790-125.

(5) The authorized vendor will be assigned to the depart-
ment's vendor peer group system as appropriate. The peer
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group assignment establishes the vendor's maximum allow-
able reimbursement level.

(6) If authorized, the applicant will become an autho-
rized vendor for the term of the contract, provided the autho-
rized vendor continues to comply with requirements in WAC
246-790-086.

(7) Vendors can request an administrative appeal for cer-
tain adverse actions by the department in connection with the
contract as specified in the contract and provided in WAC
246-790-125.

(8) The department may temporarily suspend acceptance
of applications when in the best interest of program adminis-
tration.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-075 ((Requirements—to-beeome-an
autherizedretailer:)) Vendor application. (1) To ((beeome

autherized-inthe WICpregram)) be considered for WIC ven-
dor authorization an applicant must:

(a) Be a food ((retailer)) vendor that meets or exceeds all
selection criteria listed in WAC 246-790-077;

(b) Apply ((fer-autherizatien)) to the department using
department forms;

(c) Provide complete and truthful information in the
application;

(d) (M g . loct . "

B

te})) Allow the department to inspect the store; and
((#)) (e) Participate in training on WIC program
requirements((;-and
: foHow WIC . '
)). . . . .
(2) ((Fhe-effectivedate—ofautherization—isthe-date—on
hich the l ol A  Thed
i i -)) If the
department declines an application, the applicant may reap-
ply no sooner than six months afterwards.

(3) Before declining an application for the first time. the
department shall give an applicant thirty days notice to ((eet-

y The d 1 Lonti
sooner-thanstx-menths-after-an-appheant's-dental)) submit

missing materials or information, if such is the basis for
denial.

((65))) (4) An applicant ((er-an-autherizedretailer)) may
request an exemption to the ((retatler)) vendor selection crite-
ria in WAC 246-790-077.

(a) The request must:

(1) Be in writing, dated, and signed by the applicant;

(i) ((Hentify-the-specifie retailerselection eriterion-or

Explain the reasons for the request in detail; ((and))

(ii1) Demonstrate how the requested exemption is consis-
tent with the requirements, purpose and objectives of the pro-
gram; and

(iv) List, in the body of the request, the physical address
of the applicant.
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(b) The department may grant ((am)) the requested
exemption ((fremretatlerselection—eriteriatftheapplicant
submitsarequest-that-satisfies)) if the applicant's request
conforms to (a) of this subsection and the department deter-
mines that allowing the exemption is consistent with the
requirements, purpose, and objectives of the program and is
necessary to assure participant access.

(¢) The department shall respond in writing to a request
for exemption with its decision to grant or deny the request.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-077 ((Retailer)) Vendor selection cri-
teria. ((Afapphieantand-anauthorizedretattershallbmeetal
b followi | Tocti orin tot horized.
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WICautherizatien—isHmitedto-the redemptioneof WIC
cheeks-issued-forinfantformula:)) At the time of application,

applicants must meet the following criteria; all authorized
vendors must continue to meet the following criteria through-
out the period of authorization:

1) Purchase WIC approved infant formula directly from

an infant formula manufacturer or supplier named on the

"WIC approved infant formula suppliers" document.
(2) Purchase WIC approved foods directly from a whole-

sale supplier or other nonretail supplier, such as a food man-
ufacturer, wholesaler, dairy, or fresh produce supplier.

(3) Maintain in store at all times the minimum quantities

and varieties of WIC approved foods, including infant for-

mula, as required by the "WIC minimum inventory require-
ments" document. Expired or spoiled foods do not count as
inventory.

(4) Maintain an active electronic mailing address to be
used for department communications.

(5) Be primarily engaged in the retail sale of food prod-
ucts and general merchandise as a full line grocery store. A
full line grocery store carries the designated products in the
following categories on a continuous basis. These require-
ments are separate from the "minimum inventory require-
ments."

(a) Canned foods: At least twenty total varieties of
canned foods such as fruit, vegetables, beans, meat, poultry,
chili, soup. stew. broth or sauce (excluding canned infant for-
mula, fish, juice or other beverages).

(b) Frozen foods: At least ten total varieties of frozen
foods such as dinners, pizza, fruit, or vegetables (excluding

Washington State Register, Issue 14-21

ice cream (excluding milk, WIC approved cheeses, infant
formula or individual serving size packages).

(d) Frozen and unfrozen meat, seafood, and poultry: At
least six total varieties (all unbreaded) of frozen meat, unfro-
zen meat, frozen seafood. unfrozen seafood. frozen poultry,
or unfrozen poultry including at least two varieties of meat
and at least two varieties of poultry (excluding precooked and
deli style products).

(e) Fresh fruit and vegetables: At least twenty total vari-
eties of fresh fruits or fresh vegetables including at least five
varieties of fruits and at least five varieties of vegetables. The
store must have a minimum of five linear feet of refrigerated
display space for its produce.

(f) Bread and tortillas: At least ten total varieties of bread
products such as bread, rolls, bagels, and tortillas. Breads and
tortillas exclude muffins, pastries, cookies, cakes, crackers,
or other snack foods.

(g) Grains, pasta, and dried beans: At least ten total vari-
eties of grains, pasta, or beans such as oatmeal, rice, bulgur,
pasta, beans, peas, or lentils (excluding bread, canned prod-
ucts or other breakfast cereals).

(h) Baby products: At least ten total varieties of baby
products such as diapers, baby bottles, baby wipes, baby
shampoo, baby lotion, or baby bottles (excluding infant for-
mula).

(1) Household cleaners and laundry products: At least ten
total varieties of household cleaning or laundry products used

for cleaning kitchens, dishes, bathrooms, windows, floors,
furniture, clothes, or fabrics.

(1) Health care products: At least twenty total varieties of
health care products such as pain relievers, cold/cough/
allergy products, digestive aids, dental care products, femi-
nine hygiene products, or toilet paper.

(6) Maintain prices for WIC approved foods that are at or
below the limits established by the WIC nutrition program's
current price management system.

(7) Be currently authorized and participating as a vendor
in the supplemental nutrition assistance program (SNAP).

(8) Receive or expect to receive less than fifty percent in
annual food sales revenue from WIC transactions.

(9) Be open for business at least eight hours per day, six
days per week.

(10) Submit to the department, upon request, sales infor-
mation including gross sales and tax exempt food sales.

(11) Have electronic cash registers capable of producing
receipts that include:

(a) The store name;

(b) Food product name and description;

(¢) Quantity sold, price of each item;

(d) Total actual purchase price; and

(e) The date of sale.

(12) Post food prices for all foods, including fresh fruits
and vegetables, on each item, or on the shelf next to the item.

(13) Maintain a business model that promotes business
integrity. In its determination of business integrity. the

frozen juice, meat, seafood, poultry, desserts, snacks or nov-

department's consideration will include, but is not limited to,

elties).
(c) Dairy products: At least ten total varieties of refriger-
ated dairy products such as butter, yogurt, cottage cheese,

the following:
(a) Providing complete and truthful information in the

application, correspondence, and other documents requested

string cheese, cream cheese, whipped cream, sour cream or

by the department.
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(b) Ensuring all current owners, officers, managers. or
representatives have had no criminal convictions or civil
judgments entered against them in the last six years for fraud,
antitrust violations, embezzlement, theft, forgery, bribery,
falsification or destruction of records, making false state-

ments, receiving stolen property, making false claims, and
obstruction of justice.

(c) Having no uncorrected violation(s) from a previous
contracting period, current disqualification, or outstanding
claims owed to the department.

(d) Not being currently disqualified from the SNAP or
having a civil money penalty levied instead of SNAP disqual-
ification.

(e) Disclosure of any third party. agent or broker
involved in any part of the application process.

(f) Where a store has an outstanding WIC or SNAP sanc-

tion or claim, not attempting to avoid sanction or claim by
reapplying after:

(1) Conveying any legal interest in a store to a relative or
other person with whom the owner or owners have a financial
relationship.

(i1) Accepting any legal interest in a store from a relative
by blood or marriage or other person with whom the owner or
owners have a financial relationship.

(iii) Reorganizing the business to another form, such as,

but not limited to, corporation, general partnership, limited
partnership, sole proprietorship, and limited liability com-
pany.

(14) When evaluating business integrity, the department
may take into account whether a store subject to a sanction or
claim has been sold for less than fair market value.

(15) Not own, have previously owned, or have a legal
interest in a business that has a WIC sanction currently in
effect. This includes any business for which a vendor may be
applying.

(16) Use a recordkeeping system that complies with the
Washington state department of revenue requirements in

WSR 14-21-110

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-086 Requirements of an authorized
((retailer)) vendor. (1) ((An)) Authorized ((retatler)) ven-
dors shall:

(a) Comply with the terms and conditions of their con-
tracts;

(b) Continue to meet the ((retatler)) vendor selection cri-
teria in WAC 246-790-077 throughout the term of the con-
tract;

(¢) Notify the department prior to ownership changes;
((and))

(d) Notify the department prior to store closures;

(e) Notify the department prior to changing telephone

numbers or electronic mailing addresses;
(f) Safeguard WIC client-related data; and

(g) Comply with corrective action requested by the
department or the United States Department of Agriculture
(USDA).

(2) An authorized ((retailer)) vendor may reapply at the
time of contract expiration; however, neither the department
nor the ((retatler)) vendor has an obligation to enter into a
subsequent contract.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-105 Failure to meet WIC program
requirements. (1) When ((a+etailer)) an authorized vendor is
out of compliance with the requirements of 7 C.F.R. 246.12,
this chapter, or the contract, the department ((may)) will ini-
tiate appropriate enforcement action which may include
notices of violation, unless the department determines that
((notifying-theretailer)) notification would compromise the
investigation; claims for reimbursement; and ((disqualifiea-
tien)) sanctions as set forth in the applicable federal regula-
tions or the contract.

WAC 458-20-254, maintains inventory records for Federal

tax reporting, preserves original documents and records orga-
nized in a logical way that conforms to acceptable accounting

methods and procedures.

(17) Comply with all federal and state nondiscrimination
laws, regulations, and policies. This includes, but is not lim-
ited to, 7 C.F.R. Parts 15, 15a, and 15b and RCW 49.60.030.

(18) Comply with the Americans with Disabilities Act
(ADA) of 1990, Public Law 101-336.

(19) Comply with all other federal, state, county, and city
required licenses, permits and certifications.

(20) Exemptions.

(a) Oregon and Idaho vendors located on the Washington
border and that serve Washington residents are exempt from
Washington state business license, permit, and certification

requirements. They shall meet all applicable business license,
permit and certification requirements for their respective

state.

(b) An "infant formula only provider" is exempt from the

full line grocery store requirement. Infant formula only pro-
vider means an authorized vendor or pharmacy for whom

: horized retailorvwho has ! § ified
reapply-at-the-end-of the-disqualifieationperiod:)) (2) Where

a violation requires disqualification, the department may

impose a civil penalty in lieu of disqualification if the depart-

WIC authorization is limited to the redemption of WIC

ment determines, in its sole discretion and in accordance with

checks issued for infant formula.

the department's participant access criteria, that the continued
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operation of the store is necessary to assure adequate partici-
pant access.

(3) An authorized vendor's contract is terminated on the
effective date of a disqualification.

(4) Where a sanction requires a pattern of violations, a
"pattern" is established by more than one documented inci-

Washington State Register, Issue 14-21

(f) The department's determination whether to notify an

authorized vendor in writing when an investigation reveals an
initial violation for which a pattern of violations must be
established;

(g) The department's determination whether the autho-

rized vendor had an effective policy and program in effect to

dent of the same type of violation within a contract period.

(5) A disqualified vendor may reapply at the end of the

disqualification period.
(6) The department will document complaints against
authorized vendors and any resulting corrective action.
(7)_The effective date of all sanctions is twenty-eight
days after authorized vendor receives notice of the depart-

prevent trafficking and that the ownership of the authorized
vendor was not aware of, did not approve of, and was not
involved in the violation;

(h) The expiration of the authorized vendor contract;

(1) Disputes regarding food instrument payments and

claims (other than the opportunity to justify or correct an

overcharge or other error);

ment's decision to impose sanctions, unless otherwise speci-
fied in this chapter, the contract, or in the department's notice.
The department, in its sole discretion, may temporarily sus-

pend the contract in lieu of termination to resolve any uncer-
tain matters including appeals.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-125 ((Retailer)) Vendor appeal pro-
cess. (((H-Theretailermayrequest-an-administrative-appeal

I el 24610 WAC % e’ L
FR-246-18; ' i) (1)

The following department actions may not be appealed:
(a) The validity or appropriateness of the department's

limiting criteria or the vendor selection criteria for minimum
variety and quantity of WIC approved foods, business integ-

rity, and current SNAP disqualification or civil monetary
penalty instead of disqualification;

(b) The validity or appropriateness of the department's

selection criteria for competitive price including, but not lim-
ited to, the peer group criteria and the criteria used to identify

(j) Disqualification as a result of a disqualification from
SNAP.

(2) Except as provided in WAC 246-790-125(1), appli-
cant or authorized vendor may file an appeal for the depart-

ment's decision to decline an application, terminate a con-
tract, impose a sanction, or other adverse action.

(3) The request for appeal must be filed in conformance
with the following:

(a) A request for appeal must be filed with the Depart-
ment of Health, Adjudicative Service Unit (ASU), P.O. Box
47879, Olympia, WA 98504-7879, with a copy sent to the
department's WIC Nutrition Program at P.O. Box 47886,
Olympia, WA 98504-7886;

(b) The request must be in writing, state the issue, con-
tain a summary of the applicant or authorized vendor's posi-
tion on the issue, and include a copy of the department's
notice of adverse action;

(c) If applicable, a notice of appearance by the applicant
or authorized vendor's attorney:

(d) The request must be filed no later than twenty-eight
days from the date the applicant or authorized vendor
receives the notice unless otherwise specified in the depart-
ment's notification of adverse action.

(4) Proceedings under this chapter shall be in accordance
with chapter 246-10 WAC as modified by the following:

(a) Within thirty days from the date ASU receives the
request for appeal, the ASU or other designee of the secretary
shall approve or deny the request. The notice of approval
shall include a scheduling order setting forth a date, time, and
place for a prehearing conference and the hearing.

b) Without discovery request by the appellant, the
department shall deliver its record of the decision to the
appellant within thirty days from the issuance of the schedul-

ing order.

(c) At the time provided in the scheduling order, the pre-

siding officer shall conduct a telephonic prehearing confer-
ence. Following the prehearing conference, the presiding

above fifty percent vendors;

(c) The validity or appropriateness of the department's
participant access criteria and the department's participant
access determinations;

(d) The department's determination whether or not to

include an infant formula manufacturer, wholesaler, or dis-

tributor on the approved infant formula provider list;
(e) The validity or appropriateness of the department's

officer will issue a prehearing order defining conduct at hear-
ing, which will establish the procedure for the hearing.

(d) At the time provided in the scheduling order, the pre-
siding officer will conduct an in-person hearing in which the
appellant and program will each have an opportunity to pres-
ent its case and cross-examine adverse witnesses.

(e) The presiding officer shall decide the case based
solely on whether the program has correctly applied federal

prohibition of incentive items;
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erning the WIC program, according to the evidence presented
at the review.

(5) If a provision of chapter 246-10 WAC conflicts with
a provision of 7 C.F.R. 246.18, the federal regulation shall
prevail.

AMENDATORY SECTION (Amending WSR 11-23-125,
filed 11/21/11, effective 12/22/11)

WAC 246-790-127 ((Retailer)) Vendor advisory
committee. (1) The department shall facilitate a WIC
((retailer)) vendor advisory committee.

(2) The committee shall function in an advisory capacity.

(3) Participation is voluntary and there is no compensa-
tion.

(4) Invitations for participation may include authorized
WIC ((retatlers)) vendors, retail grocer associations, food
manufacturers, wholesale suppliers, and retail checker labor
unions.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-790-055 Adoption by reference.

WSR 14-21-112
PERMANENT RULES
DEPARTMENT OF HEALTH
(Nursing Care Quality Assurance Commission)
[Filed October 16, 2014, 11:32 a.m., effective November 16, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-840-740, this rule amendment will
strengthen the terms and definitions, add clarity to existing
rules, and add additional requirements. These amendments
will help nurses, nursing technicians, and patients understand
what constitutes sexual misconduct or boundary violations.
By clarifying the boundaries of prohibited conduct, these
amendments will assist in appropriate disciplinary action
relating to sexual misconduct or boundary violations.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-840-740.

Statutory Authority for Adoption: RCW 18.79.110 and
18.130.050.

Adopted under notice filed as WSR 14-15-145 on July
23,2014.

A final cost-benefit analysis is available by contacting
Mary Dale, 111 Israel Road S.E., Tumwater, WA 98501,
phone (360) 236-4744, fax (360) 236-4738, e-mail mary.dale
@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

WSR 14-21-112

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 12, 2014,

Paula R. Meyer, MSN, RN, FRE
Executive Director

AMENDATORY SECTION (Amending WSR 07-19-131,

filed 9/19/07, effective 10/20/07)

WAC 246-840-740 Sexual misconduct prohibited.
(VW hatis-thenursing-ecommission'sintentinprohibit-
ing-this-type-of-miseonduet?
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exists:)) (1) Sexual misconduct. A nurse or nursing techni-
cian shall not engage, or attempt to engage, in sexual miscon-
duct with a current patient, client, or key party, inside or out-
side the health care setting. Sexual misconduct shall consti-
tute grounds for disciplinary action. Sexual misconduct
includes, but is not limited to:

(a) Sexual intercourse;

(b) Touching the breasts, genitals, anus, or any sexual-
ized body part except as consistent with accepted standards
of practice for examination, diagnosis, and treatment and
within the nurse or nursing technician's scope of practice;

(c) Rubbing against a patient or client or key party for
other than a legitimate health care purpose;

(d) Kissing, hugging, touching, fondling, or caressing of
a romantic or sexual nature;

(e) Examination of or touching genitals without using
gloves;

(f) Not allowing a patient or client privacy to dress or
undress except as may be necessary in emergencies or custo-
dial situations:

(2) Not providing the patient or client a gown or draping
except as may be necessary in emergencies;

(h) Dressing or undressing in the presence of the patient,
client, or key party;

(i) Removing patient or client's clothing or gown or drap-
ing without consent, emergent medical necessity or being in
a custodial setting;

(j) Encouraging masturbation or other sex act in the pres-
ence of the nurse or nursing technician;

(k) Masturbation or other sex act by the nurse or nursing
technician in the presence of the patient, client, or key party:

(1) Suggesting or initiating a discussion of the possibility
of a dating, sexual, or romantic relationship after the profes-
sional relationship ends:

(m) Terminating a professional relationship for the pur-
pose of dating or pursuing a romantic or sexual relationship;

(n) Soliciting, accepting, or going on a date with an indi-
vidual the nurse or nursing technician knows, or reasonably
should know, to be a patient, client, or key party;

(0) Discussing the sexual history, acts. or fantasies of the
nurse or nursing technician;

(p) Any behavior, gestures, or expressions that may rea-
sonably be interpreted as seductive or sexual;

(q) Making statements regarding the patient, client, or
key party's body. appearance, sexual history, or sexual orien-
tation for other than legitimate health care purposes;

(r) Any behavior including any verbal or physical con-
tact which may reasonably be interpreted as sexually

demeaning, humiliating, embarrassing, threatening, or harm-
ing a patient, client or key party;

(s) Photographing or filming the body or any body part
or pose of a patient, client, or key party, for other than legiti-
mate health care purposes or at the request of and for the ben-
efit of, the patient, client, or key party; and
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(t) Showing a patient, client, or key party sexually
explicit photographs, for other than legitimate health care
purposes.

(2) A nurse or nursing technician shall not:

(a) Offer to provide health care services in exchange for
sexual favors;

(b) Use health care information or access to health care
information to contact the patient, client or key party for
other than legitimate health care.

(3) A nurse or nursing technician shall not engage, or

attempt to engage, in sexual misconduct defined in subsec-
tion (1) of this section with a person he or she knows or

should know is a former patient, client, or key party within
two years after the provider-patient/client relationship ends,
except as specified in subsection (5) of this section.

(4) After the two-year period of time described in sub-
section (3) of this section, a nurse or nursing technician shall
not engage, or attempt to engage, in the activities listed in
subsection (1) of this section if:

(a) The patient, client, or key party will seek or require
additional services from the nurse or nursing technician.

(b) There is an imbalance of power, influence, opportu-
nity, and/or special knowledge of the professional relation-
ship.

(5) A nurse who has provided psychological or psychiat-
ric diagnostic or therapeutic services to a patient shall never
engage, or attempt to engage, in sexual misconduct as
defined in subsection (1) of this section with a former patient,
former client, or former key party.

(6) When evaluating whether a nurse or nursing techni-
cian is prohibited from engaging, or attempting to engage, in
sexual misconduct, the commission will consider factors
including, but not limited to:

(a) Documentation of a formal termination and the cir-
cumstances of termination of the provider-patient relation-
ship;

WSR 14-21-119

(8) These rules do not prohibit:

(a) Providing health care services in case of emergency
where the services cannot or will not be provided by another
nurse or nursing technician;

(b) Contact that is necessary for a legitimate health care
purpose and that meets the standard of care appropriate to the
nursing and nursing technician professions; or

(c) Providing health care services for a legitimate health
care purpose to a person who is in a preexisting, established
personal relationship with the nurse or nursing technician
where there is no evidence of, or potential for, exploiting the
patient or client, unless prohibited by another statute or rule.

(9) Sexual misconduct also includes sexual contact with
any person involving force, intimidation, or lack of consent;
or a conviction of a sex offense listed in RCW 9.94A.030.

(10) Definitions. For the purposes of this section, these
terms shall have the following meaning:

(a) "Health care information" means any information,
whether oral or recorded in any form or medium that identi-
fies or can readily be associated with the identity of, and
relates to the health care of, a patient or client.

b) "Key party" means immediate family members and
others who would be reasonably expected to play a signifi-
cant role in the health care decisions of the patient or client
and includes, but is not limited to, the spouse, domestic part-

ner, sibling, parent, child, guardian, and person authorized to
make health care decisions for the patient or client.

(c) "Legitimate health care purpose" means activities for
examination, diagnosis, treatment, and personal care of
patients or clients, including palliative care, as consistent
with standards of practice for the nursing and nursing techni-
cian professions. The activity must be within the scope of
practice of the nurse or nursing technician.

(d) "Nurse" means a registered nurse, licensed practical
nurse, or advanced registered nurse practitioner licensed
under chapter 18.79 RCW.

(e) "Nursing technician" means a nursing student, regis-
tered under chapter 18.79 RCW and preparing for registered

(b) Transfer of care to another nurse or nursing techni-
cian;

(c) Duration of the provider-patient relationship;

(d) Amount of time that has passed since the last health
care services to the patient or client;

(e) Communication between the nurse or nursing techni-
cian and the patient or client during the time between the last
health care services rendered and commencement of the per-
sonal relationship;

(f) Extent to which the patient's or client's personal or
private information was shared with the nurse or nursing
technician;

(g) Nature of the patient or client's health condition
during and since the professional relationship;

(h) The patient or client's emotional dependence and vul-
nerability:;

(1) Normal revisit cycle for the profession and service;

and
(1) Imbalance of power in the nurse-patient relationship.
(7) Patient, client, or key party initiation or consent does
not excuse or negate the nurse or nursing technician's respon-
sibility.

nurse licensure, who is employed in a hospital licensed under
chapter 70.41 RCW, a nursing home licensed under chapter
18.51 RCW, or a clinic.

() "Patient" or '"client" means an individual who
receives health care from a nurse or nursing technician.

WSR 14-21-119
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed October 17,2014, 10:36 a.m., effective November 17, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending rules to update
information concerning the division that licenses behavioral
health agencies and certifies the services the agencies pro-
vide. References to the division of alcohol and substance
abuse (DASA) are being removed and replaced with division
of behavioral health and recovery (DBHR).

Permanent
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The adopted changes are not expected to impact eligibil-
ity and benefits for the Washington Basic Food program and
the state-funded food assistance program (FAP) for legal
immigrants as these rules and procedures are already in effect
and being applied to Basic Food eligibility decisions. The
changes provide updates to agency names and clarification
only. Under RCW 74.08A.120, rules for FAP shall follow
exactly the rules of the federal food stamp program (SNAP)
except for the provisions pertaining to immigrant status.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-420-010 Alcohol and drug treatment
centers and 388-408-0040 How does living in an institution
affect my eligibility for Basic Food?

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, and 74.08.090.

Other Authority: 7 C.F.R. 273.11.

Adopted under notice filed as WSR 14-17-130 on
August 20, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 2, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 2, Repealed 0.

Date Adopted: October 13, 2014.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 06-24-024,
filed 11/29/06, effective 1/1/07)

WAC 388-408-0040 How does living in an institution
affect my eligibility for Basic Food? (1) For Basic Food, an
"institution" means a place where people live that provides
residents more than half of three meals daily as a part of their
normal services.

(2) Most residents of institutions are not eligible for
Basic Food.

(3) If you live in one of the following institutions, you
may be eligible for Basic Food even if the institution provides
the majority of your meals:

(a) Federally subsidized housing for the elderly;

(b) Qualified drug and alcohol treatment centers when an
employee of the treatment center is the authorized represen-
tative as described under WAC 388-460-0010;

(c¢) Qualified DDD group homes for persons with dis-
abilities;

(d) A shelter for battered women and children when the
resident left the home that included the abuser; or

(e) Nonprofit shelters for the homeless.
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(4) A qualified DDD group home is a nonprofit residen-
tial facility that:

(a) Houses sixteen or fewer persons with disabilities as
defined under WAC 388-400-0040(6); and

(b) Is certified by the division of developmental disabili-
ties (DDD).

(5) A qualified drug and alcohol treatment center is a res-
idential facility that ((1s)):

(a) ((Autherized)) Is authorized as a retailer by the U.S.
Department of Agriculture, Food and Nutrition Service((3))
or

((fb)y-Operated)) operated by a private nonprofit organi-
zation; and

(e)-Certified-by-the divisi ¢ aleoholand-stl
abuse(DASAY)as:)) (b) Meets the division of behavioral
health and recovery (DBHR) chemical dependency residen-
tial licensing and certification rules in WAC 388-877B-0200.

6) The qualified drug and alcohol treatment center
described in subsection (5) in this section must be:

((8))) (a) Receiving funds under part B of Title XIX of
the Public Health Service Act;

((6D)) (b) Eligible to receive funds under part B of Title
XIX of the Public Health Service Act, but does not receive
these funds; or

((61))) (c) Operating to further the purposes of part B of
the Public Health Service Act to provide treatment and reha-
bilitation of drug addicts or alcoholics.

((66))) (7) Elderly or disabled individuals and their
spouses may use Basic Food benefits to buy meals from the
following meal providers if FNS has approved them to accept
Basic Food benefits:

(a) Communal dining facility; or

(b) Nonprofit meal delivery service.

(D)) (8) If you are homeless, you may use your Basic
Food benefits to buy prepared meals from nonprofit organi-
zations the department has certified as meal providers for the
homeless.

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-420-010 Alcohol and drug treatment cen-
ters. (1) Food assistance is only available to a resident of a
drug ((e£)) and alcohol treatment center when the treatment
center is((

a)Administered)) administered by a public or private
nonprofit agency((;and)). In addition, the residential treat-
ment center must be:

((b)-Certified by the-diviston-of aleohol-and substanee
abuse(DASAY).)) (a) Licensed by the division of behavioral
health and recovery (DBHR) as a behavioral health agency
(see chapter 388-877 WAC): and

(b) Certified by DBHR to provide chemical dependency
residential treatment services (see WAC 388-877B-0200).

(2) A resident is considered a one person assistance unit.
However if the resident's spouse or child is also living in the
treatment center, the spouse or child is included in the resi-
dent's assistance unit.
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(3) The resident must have a designated employee of the
treatment center act as an authorized representative as speci-
fied in chapter 388-460 WAC.

(4) The authorized representative receives and uses the
food assistance benefits for meals the resident is served in the
treatment center.

(5) The authorized representative also has responsibili-
ties as specified in chapter 388-460 WAC.

WSR 14-21-178
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2013-26—Filed October 22, 2014,
10:29 a.m., effective November 22, 2014]

Effective Date of Rule: Thirty-one days after filing.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: RCW
48.30.010 requires that [the] commissioner include a detailed
description of the facts upon which he relied and of facts
upon which he failed to rely in defining the method of com-
petition or other act or practice in the conduct of insurance to
be unfair or deceptive in the concise explanatory statement.

Purpose: The rule amends WAC 284-23-550 to provide
for a variable interest rate to be paid by the insurer based
upon current interest rates, rather than a set rate. The rule also
amends WAC 284-23-550 to provide that it does not apply to
policies with a death benefit of more than $5,000 rather than
$25,000.

Citation of Existing Rules Affected by this Order:
Amending WAC 284-23-550.

Statutory Authority for Adoption: RCW 48.02.060 and
48.30.010.

Adopted under notice filed as WSR 14-18-067 on
August 29, 2014.

A final cost-benefit analysis is available by contacting
Jim Tompkins, P.O. Box 40258, Olympia, WA 98504-0258,
phone (360) 725-7036, fax (360) 586-3109, e-mail rules
coordinator@oic.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

WSR 14-21-178

Date Adopted: October 22, 2014.

Mike Kreidler
Insurance Commissioner

AMENDATORY SECTION (Amending WSR 89-21-004,
filed 10/5/89, effective 11/5/89)

WAC 284-23-550 Relationship of death benefits to
premiums—Unfair practice defined. (1) It is an unfair
practice for any insurer or fraternal benefit society to provide
life insurance coverage on any person through a policy or cer-
tificate of coverage delivered on or after July 1, 1989, to or on
behalf of such person in this state, unless the benefit payable
at death under such policy or certificate will equal or exceed
the cumulative premiums, as defined in subsection (4) of this
section, paid for the policy or certificate, plus interest thereon
at the rate of ((five-pereent-perannum)) the monthly average
of the five-year Constant Maturity Treasury rate reported by
the Federal Reserve for the calendar month in which applica-
tion for the policy is made compounded annually to the tenth
anniversary of the effective date of coverage.

(2) This section applies to death benefits in relation to
premiums, subject to the following provisions:

(a) When determining the relationship between benefits
and premiums as set forth in subsection (1) of this section,
neither premiums nor death benefits shall be adjusted for
maturity benefits, surrender benefits, or policy loans.

(b) Annuity benefits, including annuity death benefits,
and the premiums therefor shall be disregarded in applying
this section.

(¢) The following benefits, but not the premiums there-
for, shall be disregarded in applying this section:

(1) Accidental death benefits;

(i1) Permanent disability benefits; and

(iii) Any benefit similar to (c)(i) or (ii) of this subsection.

(3) For coverage which varies by duration, including
coverage provided through dividends, the "benefit payable at
death" for purposes of this section is the sum of the least
death benefit during each policy year, for the lesser of ten
years or the term of the coverage, including renewals, divided
by the number of death benefits included in said sum.

(4) "Cumulative premiums," for purposes of this section,
means all sums paid as consideration, net of dividends paid in
cash in an orderly progression, for the coverage during the
first ten years of the coverage, excluding amounts which are
designated in the policy or certificate as providing for annuity
benefits.

(5) The benefits required by this section shall be pro-
vided contractually.

(6) This section does not apply to:

(a) Life insurance where the minimum death benefit is
((twenty-five)) five thousand dollars or more; or

(b) Coverage under group life insurance policies unless
the insured pays all or substantially all of the premium and
coverage under individual conversions from such excluded
policies; or

(¢) Limited payment whole life insurance where the pre-
miums are level at all times, if the least death benefit payable
at any time equals or exceeds the total of all premiums which,
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in the absence of death, would have been paid over the entire
limited payment period.

(7) This section does not apply with respect to optional
additional contributions paid to the insurer or fraternal bene-
fit society under the terms of a universal life policy, which
policy:

(a) Provides a guaranteed plan of insurance of at least ten
years' duration on the basis of specified premiums and com-
plies with subsections (1) through (5) of this section; and

(b) Contains a carefully expressed provision which
clearly, fairly, and fully discloses the optional plan and the
choice to participate therein; and

(c) Is designed so that the charges for, and the benefits to
be derived from, the optional contributions are no less favor-
able to the insured than those which are applicable to the
guaranteed plan required by (a) of this subsection.

(8) Approval of policy forms which do not comply with
this section is withdrawn.

WSR 14-21-179
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2014-06—Filed October 22, 2014,
10:36 a.m., effective November 22, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule amends the existing rule regarding the
composition of the governing committee of the FAIR plan.

Citation of Existing Rules Affected by this Order:
Amending WAC 284-19-140.

Statutory Authority for Adoption: RCW 48.02.060.

Other Authority: RCW 48.01.030.

Adopted under notice filed as WSR 14-19-070 on Sep-
tember 12, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 22, 2014.

Mike Kreidler
Insurance Commissioner
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AMENDATORY SECTION (Amending WSR 98-13-095,
filed 6/16/98, effective 7/17/98)

WAC 284-19-140 Administration. (1) This program
shall be administered by a governing committee (referred to
as the committee) of the facility, subject to the supervision of
the commissioner, and operated by a manager appointed by
the committee.

(2) The committee consists of nine members, including
five insurers, ((ene-ofwhiehis)) elected from each of the fol-
lowing:

(a) American Insurance Association (one member);

(b) ((AHianee-of Americantnsurers;)) Property Casualty
Insurers Association of America (two members);

(c) ((National-Asseciation-ef IndependentInsurers:

£))) All other stock insurers (one member); and

((€e))) (d) All other nonstock insurers (one member).

A sixth member shall be an insurer designated as the ser-
vice insurer under the program. The commissioner shall des-
ignate a sixth member if there is more than one service
insurer. The other three members are individuals who are
appointed by the commissioner to serve, none of whom have
a direct or indirect interest in any insurer except as a policy-
holder. The individual members serve for a period of one
year or until their successors are appointed. Not more than
one insurer in a group under the same management or owner-
ship shall serve on the committee at the same time. One of the
six insurers on the governing committee shall be a domestic
insurer.

(3) The governing committee may issue operating proce-
dures and other directives to carry out the purposes of this
plan and directives of the commissioner.

(4) Each person serving on the committee or any sub-
committee, each member of the facility, and each officer and
employee of the facility shall be indemnified by the facility
against all costs and expenses actually and necessarily
incurred in connection with the defense of any action, suit, or
proceeding in which he or she is made a party by reason of
being or having been a member of the committee, or a mem-
ber or officer or employee of the facility except in relation to
matters as to which he or she has been judged in such action,
suit, or proceeding to be liable by reason of willful miscon-
duct in the performance of duties as a member of the commit-
tee, or a member or officer or employee of the facility. This
indemnification does not apply to any loss, cost, or expense
on insurance policy claims under the program. Indemnifica-
tion is not exclusive of other rights to which such member or
officer may be entitled as a matter of law.

WSR 14-21-187
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed October 22, 2014, 11:48 a.m., effective November 22, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The changes add student achievement perfor-
mance targets to the conditions that online providers must
uphold in order to remain approved. New providers will con-
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tinue to apply for approval in the same manner as in the past,
but renewals will now be automatic, contingent on continuing
to meet student performance targets and abiding by the assur-
ances. In addition, the following changes have been made:

* Remove the requirement for single-district providers
emerging as multidistrict providers to participate in the
office of superintendent of public instruction's full
review process.

*  Add the requirement for teachers of online courses and
programs to be evaluated annually as established in
RCW 28A.405.100.

* Modify the approval assurance regarding provider
responsibility for providing quality web systems in
online courses.

*  Add an assurance regarding instructional material adop-
tions by districts.

Citation of Existing Rules Affected by this Order:
Amending chapter 392-502 WAC.

Statutory Authority for Adoption: Chapter 28A.250
RCW and RCW 28A.150.290.

Adopted under notice filed as WSR 14-17-090 on
August 19, 2014.

Changes Other than Editing from Proposed to Adopted
Version: (1) Added a definition for "success rate" and
replaced the performance target of "course completion rate
plus course passing rate" with "success rate."

(2) Adjusted the implementation date of the student
growth percentile performance targets from September 1,
2015, to September 1, 2016.

(3) Clarified that corrective action plans may take into
account factors including, but not limited to, the specific per-
formance targets that were not met and the provider's student
demographics.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 7, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 22, 2014.

Randy Dorn
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 13-23-086,
filed 11/19/13, effective 12/20/13)

WAC 392-502-010 Definitions. As used in this chapter,
the term:

WSR 14-21-187

(1) "Multidistrict online provider" means:

(a) A private or nonprofit organization that enters into a
contract with a school district to provide online courses or
programs to K-12 students from more than one school dis-
trict;

(b) A private or nonprofit organization or a school dis-
trict that enters into contracts with multiple school districts to
provide online courses or programs to K-12 students from
those districts; or

(c) Except as provided in (c)(i) and (ii) of this subsection,
a school district that provides online courses or programs to
students who reside outside the geographic boundaries of the
school district.

(1) "Multidistrict online provider" does not include a
school district online learning program in which fewer than
ten percent of the students enrolled in the program are from
other districts under the interdistrict student transfer provi-
sions of RCW 28A.225.225.

(i1) "Multidistrict online provider" also does not include
regional online learning programs that are jointly developed
and implemented through an interdistrict cooperative pro-
gram between two or more school districts or between one or
more school districts and an educational service district,
unless the annual average headcount of students who reside
outside the geographic boundaries of those school districts
and who are enrolled in the regional online program is ten
percent or more of the total program enrollment headcount.
Any agreement establishing such a program must address, at
minimum, how the districts share student full-time equiva-
lency for state basic education funding purposes and how cat-
egorical education programs, including special education, are
provided to eligible students.

(2) "Online course" means a course, or grade-level
course work, in which:

(a) More than half of the course content is delivered elec-
tronically using the internet or other computer-based meth-
ods; and

(b) More than half of the teaching is conducted from a
remote location through an online course learning manage-
ment system or other online or electronic tools; and

(c) A certificated teacher has the primary responsibility
for the student's instructional interaction pertaining to the
online course. Primary responsibility means the teacher is the
principal individual who provides instructional interactions
that may include, but are not limited to, direct instruction,
review of assignments, assessment, testing, progress moni-
toring, and educational facilitation; and

(d) Students have access to the teacher synchronously,
asynchronously, or both.

An online course may be delivered to students at school
as part of the regularly scheduled school day. An online
course also may be delivered to students, in whole or in part,
independently from a regular classroom schedule.

(3) "Online school program" means a school program
that offers a sequential set of online courses or grade-level
course work that may be taken in a single school term or
throughout the school year in a manner that could provide a
full-time basic education program if so desired by the stu-
dent. Students may enroll in the program as part-time or full-
time students.

Permanent
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An online school program may be delivered to students
at school as part of the regularly scheduled school day. An
online school program also may be delivered to students, in
whole or in part, independently from a regular classroom
schedule.

(4) "Online course provider" is an online provider that
offers individual online courses that are not delivered as an
online school program.

(5) "Online provider" means any provider of an online
course or program, multidistrict online providers, all school
district online learning programs, and all regional online
learning programs.

((5))) (6) "Accrediting organizations" means the desig-
nated bodies identified by the superintendent of public
instruction and published on the superintendent of public
instruction web site. Accrediting organizations are for pro-
viders to use to satisfy the accreditation qualification for
being an approved online provider.

((¢6))) (7) "Affiliate provider" means a school district
that:

(a) Provides online courses offered by one or more
approved online provider that provides the course content,
the technology platform, and the instructional component of
the courses; and

(b) Does not modify the content or instruction of the
approved provider's offerings. An affiliate provider may not
offer to its students any online course or courses that are pro-
vided by a nonapproved online provider.

(D)) (8) "Single-district provider" means a school dis-
trict online provider that is not a multidistrict online provider
or an affiliate provider.

(%)) (9) For the purposes of this section, "primarily" is
defined as more than half.

(10) "Course success rate" is the percentage of total
online enrollments where the student received a grade for the
course that was one of the following: A, A-, B+, B, B-,C+. C,
C-,D+,D, P, CR, S. Courses marked as E, F, N, NC, U, or W
are not considered successful outcomes.

AMENDATORY SECTION (Amending WSR 13-23-086,
filed 11/19/13, effective 12/20/13)

WAC 392-502-020 Online provider approval process
and timeline. (1) This section sets forth the process that
online providers must follow to be approved in accordance
with RCW 28A.250.020. Beginning with the 2013-14 school
year, all online providers must be approved by the superin-
tendent of public instruction for districts to collect state fund-
ing, to the extent otherwise allowed by state law, for courses
offered by those providers in accordance with WAC 392-
502-080.

(2) All online providers seeking initial approval must
apply to the superintendent of public instruction for approval
as follows:

(a) Multidistrict online providers must submit an appli-
cation as outlined on the superintendent of public instruction
web site which will be reviewed for compliance with the des-
ignated approval criteria and must meet or exceed the accept-
able defined score. Multidistrict online providers must com-
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ply with the superintendent of public instruction's required
assurances.

(b) Affiliate providers must submit an affiliate provider
application as outlined on the superintendent of public
instruction web site. Affiliate providers must also comply
with the superintendent of public instruction's required assur-
ances.

(c) Single-district providers must submit a single-district
provider application as outlined on the superintendent of pub-
lic instruction web site. Single-district providers must also
comply with the superintendent of public instruction's
required assurances.

(3) The superintendent of public instruction makes deci-
sions regarding approval of multidistrict provider applica-
tions submitted pursuant to this chapter no later than Novem-
ber 1st of each year. A multidistrict online provider's
approval status takes effect the beginning of the school year
following the date of the superintendent's approval of the
online provider's application. Single-district and affiliate pro-
viders may apply at any point, and, subject to the require-
ments of approval, can be approved immediately by the
superintendent of public instruction.

(4) Beginning with the 2012-13 school year, any pro-
posed modifications to the conditions for approval, required
assurances, approval criteria, and application forms will
appear on the superintendent of public instruction web site by
October 1st of each year. The superintendent will accept
feedback on the proposed modifications from any interested
parties prior to November 1st of each year. Any final modifi-
cations to the conditions for approval, required assurances,
approval criteria, and application forms will appear on the
superintendent of public instruction's web site by January 1st
of each year.

AMENDATORY SECTION (Amending WSR 13-23-086,
filed 11/19/13, effective 12/20/13)

WAC 392-502-030 Approval assurances ((ard)), cri-
teria, and performance targets. (1) This section sets forth
the assurances ((and)), criteria, and performance targets that
online providers must meet to be approved under this chapter.

(a) To be approved, online providers must provide the
following assurances to the superintendent of public instruc-
tion:

(1) The online provider is accredited through an accredit-
ing body as defined in WAC 392-502-010 and agrees to
maintain accredited status for the duration of the approval
period. Online providers may be candidates for accreditation
at the time of application for approval provided that the pro-
vider earns full accreditation on the standard timeline.
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(i1) Each course and program the online provider offers
is aligned with at least eighty percent of the current applica-
ble grade/subject area of Washington state standards. For
courses with content that is not included in state standards,
the online provider's courses are aligned with at least eighty
percent of nationally accepted content standards set for the
relevant subjects. Online providers must submit information
to the superintendent regarding the standards alignment and
the standards aligned.

(iii) All instruction delivered to Washington state stu-
dents is delivered by Washington state certificated teachers
who:

(A) Are assigned to instruct courses in a manner which
meets the "highly qualified" definition under the No Child
Left Behind Act and in a manner which meets the require-
ments set forth in chapter 181-82 WAC; and

(B) Are evaluated annually using the revised evaluative
criteria and four-level rating system established in RCW
28A.405.100.

(iv) For online providers that offer high school courses,
the courses offered by the online provider must be eligible for
high school credit pursuant to WAC 180-51-050.

(v) All of the online provider's current and future courses
in the applicable areas meet the credit/content requirements
in chapter 392-410 WAC.

(vi) All advanced placement courses offered by the
online provider have been approved in accordance with the
college board advanced placement course audit. For
advanced placement courses not yet offered at the time of
application, the online provider must assure that those
courses will be approved by the college board prior to offer-
ing those courses to students.

(vii) The online provider's data management systems
ensure all student information remains confidential, as
required by the Family Educational Rights and Privacy Act
of 1974, as amended.

(viii) The online provider's web systems and content
meet accessibility conformance levels specified in the list of
approved provider assurances on the office of superintendent
of public instruction's web site.

(ix) The online provider provides all information as
directed or as requested by the office of superintendent of
public instruction, the secretary for the department of educa-
tion, and other federal officials for audit, program evaluation
compliance, monitoring, and other purposes and to maintain
all records for the current year and three previous years.

(x) The online provider informs the office of superinten-
dent of public instruction in writing of any significant
changes to the program including, but not limited to, changes
in assurances, program description, fiscal status, or owner-
ship.

(xi) The online provider upholds any pertinent federal or
state laws, rules or regulations, in the delivery of the online
courses or programs.

(xii) The online provider retains responsibility for the
quality of courses, web systems, and content offered, regard-
less of any third-party contractual arrangements, partnerships
or consortia, contributing to the content or delivery of the
online courses or programs.
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(xiii) The online ((previder)) school program complies
with the state assessment requirements including, but not lim-

ited to, the requirements of chapter 28A.655 RCW and WAC
392-121-182, as applicable.

(xiv) All of the provider's current and future career and
technical education (CTE) courses are aligned to Washington
state CTE program standards and have been approved by the
office of superintendent of public instruction's CTE office.
CTE courses must be taught by a Washington certificated
teacher who is also CTE-certificated in the subject area of the
course.

(xv) The online provider agrees to abide by any addi-
tional assurances required by the superintendent of public
instruction.

(xvi) The online ((previder)) school program agrees that
all programs delivered as alternative learning experiences
comply with the requirements of WAC 392-121-182. The
online course provider agrees to disclose to OSPI the manner
in which it supports the requirements of WAC 392-121-182
for online courses delivered outside of an online school pro-
gram.

(xvii) Instructional materials used by online school pro-
grams in online courses or course work must be approved
pursuant to school board policies adopted in accordance
with RCW 28A.320.230.

(b) Multidistrict online providers must meet the follow-
ing initial approval criteria by a preponderance of evidence
submitted with the online provider's application:

(1) Course content and instructional design incorporating
course goals and outcomes, materials and content organiza-
tion, and student engagement.

(i1) Classroom management incorporating grading and
privacy policies, internet etiquette, and expectations for com-
munications.

(iii) Student assessment incorporating various types, fre-
quent feedback, and appropriateness for the online learning
environment.

(iv) Course evaluation and management incorporating
strategies for obtaining feedback about the courses/programs
and processes for quality assurance and updating content.

(v) Student support incorporating policies and systems to
enhance the students' learning experience and their success.

(vi) School-based support incorporating strategies and
systems to allow school-based staff to support student suc-
cess.

(vii) Technology elements, requirements and support
including descriptions and ease of navigation.

(viii) Staff development and support including training
and online instructor performance reviews conducted on a
planned and regularly scheduled basis.

(ix) Program management including timeliness and qual-
ity of teachers' responses to students, handling of fees,
prompt distribution of materials and processing of enroll-
ments, and handling fees and payments.

(x) The superintendent may require additional approval
criteria pursuant to WAC 392-502-080.

(c) Beginning September 1, 2015, online school pro-

grams must meet or exceed each of the following annual per-
formance targets:

Permanent
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(1) The online school program's course success rate must
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AMENDATORY SECTION (Amending WSR 12-03-067,

be greater than seventy percent. Programs with fewer than
twenty online enrollments are not subject to this performance

target.

(i) The online school program's percentage of students
taking online math courses who meet standard on the state
math assessments must be greater than forty percent. A pro-
gram is not subject to this performance target if it has fewer
than twenty students who have both taken an online math
course and taken the state math assessment.

(ii1) The online school program's percentage of students

taking online English language arts courses who meet stan-

dard on the state English language arts assessments must be
greater than fifty percent. A program is not subject to this per-

formance target if it has fewer than twenty students who have

both taken an online English language arts course and taken
the state English language arts assessment.

(d) Beginning September 1, 2016, online school pro-
grams must meet or exceed each of the following annual per-
formance targets:

(1) The online school program's median math student
growth percentile for students taking an online math course
must be greater than the thirtieth percentile. A program is not
subject to this performance target if it has fewer than twenty
students who have both taken an online math course and have
a math student growth percentile.

(ii) The online school program's median English lan-
guage arts student growth percentile for students taking an

online English language arts course must be greater than the
fortieth percentile. A program is not subject to this perfor-

mance target if it has fewer than twenty students who have

both taken an online English language arts course and have
an English language arts student growth percentile.

(e) Beginning September 1, 2015, online course provid-
ers' course success rate must be greater than seventy percent.
Online providers must supply OSPI with student-level enroll-
ment and performance information. Online course providers
must also supply OSPI with a list of each district in the state
that they served. An online course provider is not subject to

this performance target if they have fewer than twenty online
course enrollments.

(2) After review by the online learning advisory commit-
tee, the approval criteria with explanations and suggested
supporting evidence will be posted on the superintendent of
public instruction web site on or before the date the applica-
tion is made available.

(3) Online provider's application will be reviewed by
reviewers selected by the superintendent of public instruction
for their experience and expertise. The reviewers will be pro-
vided orientations and training to review and score the online
provider applications using the approval criteria and scoring
protocols.

(4) Single-district provider online programs must incor-
porate the approval criteria developed by the superintendent
of public instruction into the program design.
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WAC 392-502-040 Appeal of the superintendent's
decision. In the event the superintendent of public instruction
denies an online provider's initial application for approval,
the online provider may appeal the decision as follows:

(1) The online provider may file a revised application
with the superintendent of public instruction no later than fif-
teen days after the online provider received notice of the
denial.

(2) The superintendent of public instruction will desig-
nate an official to review the online provider's revised appli-
cation. The designated official will notify the applicant in
writing whether the revised application is approved or denied
within forty-five business days of the superintendent's receipt
of the revised application. This deadline for acting on the
request may be extended by the superintendent of public
instruction if additional information is required from the
applicant.

(3) Decisions made by the superintendent of public
instruction under WAC 392-502-020 and 392-502-060 may
be appealed as provided for in RCW 34.05.514.

AMENDATORY SECTION (Amending WSR 13-23-086,
filed 11/19/13, effective 12/20/13)

WAC 392-502-050 ((Appreval-duration-and)) Condi-
tions for continued approval. ((Apprevals—will-befor-the
four-subsequent-consecutivefull sehoel-years:))

(1) Online providers that have been approved must annu-
ally provide the superintendent of public instruction informa-
tion regarding the following:

(a) Online provider's overall instructional program;

(b) Content of individual online courses and online
school programs;

(c) Direct link to the online provider's web site;

(d) Registration information for online learning pro-
grams and courses;

(e) Teacher information and qualifications;

) ((St&éem-te-teaehem&ms—&s—éeﬁﬂe%%wpeﬁﬁ-
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1)) Other descriptive, evaluative, and comparative
information requested by the superintendent of public
instruction.

(2) Online providers must carry out the program/courses
described in the approval application, abide by the assurances
listed in WAC 392-502-030 and certified in the application
process, and maintain the approval criteria and performance
targets listed in WAC 392-502-030.

AMENDATORY SECTION (Amending WSR 12-03-067,
filed 1/12/12, effective 2/12/12)

WAC 392-502-060 Rescinding approvals. (1)
Approved online providers that fail to comply with the condi-
tions of approval in WAC 392-502-050, may be subject to
rescindment of approval.
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(2) Process for rescindment.

(a) The superintendent of public instruction or his or her
designee will notify an online provider when there is substan-
tial evidence that the online provider is not meeting one or
more of the approval conditions and that the superintendent is
considering rescindment. The notification will be in writing
and will state the specific areas of concern.

(b) The online provider will be invited to submit a cor-
rective action plan with a timeline to address the specific
areas of concern. The corrective action plan must be submit-
ted within fifteen business days of the superintendent's notifi-
cation. If no corrective action plan is received by the superin-
tendent of public instruction or his or her designee, the pro-
vider's approval will be rescinded.

(c) The superintendent of public instruction will consider
the corrective action plan and determine whether the plan sat-
isfactorily addresses the specific areas of concern, whether
additional actions are necessary, or whether the plan is sub-
stantially incomplete and approval must be immediately
rescinded. If a corrective action plan is required because of
the provider's failure to meet performance targets as specified
in WAC 392-502-030, the corrective action plan must
include a rate of growth to achieve the performance targets.
The corrective action plan may take into account factors
including, but not limited to, the specific performance targets
that were not met and the provider's student demographics.
Before making this decision, the superintendent or his or her
designee will provide an opportunity for the online provider
to clarify and adjust its plan.

(d) Recognizing the serious nature of rescindment and its
potential impact on students, districts and providers, the
superintendent of public instruction or his or her designee
will only rescind approvals if he or she finds that the ((mralt-
distriet)) online provider is unwilling to take the necessary
corrective actions to bring the courses/programs in compli-
ance with the approval assurances and criteria. If the superin-
tendent of public instruction or his or her designee deter-
mines that ((a-multidistriet)) an online provider's approval
must be rescinded, the implementation of the rescindment
shall, to the greatest extent possible, be timed to prevent
unnecessary disruption to the education of the students.

(e) The superintendent of public instruction reserves the
right to immediately rescind approval of any provider where
conditions exist that jeopardize academic or fiscal integrity or
compromise the health and safety of students or staff.

(3) Rescinded providers are responsible for communicat-
ing that change in status to their clients. The superintendent
of public instruction or his or her designee will remove
rescinded providers from the agency's web site.

(4) Rescinded providers are permitted to submit for reap-
proval during subsequent approval application periods.

AMENDATORY SECTION (Amending WSR 10-01-099,
filed 12/17/09, effective 1/17/10)

WAC 392-502-070 Period of initial approval and
renewal process. (((D-The-approvalpertodisfouryears;and
therenewal-precess-is-the-same-as-the-approval preeess:
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yeat:))

(1) The initial approval of an online provider will be for
a period of four consecutive full school years.

(2) In the final year of the online provider's approval, the
superintendent of public instruction will automatically renew
the approval for a successive one-year period on October
31st, to be effective at the start of the following school year.

(3) Nothing herein limits the authority of the superinten-
dent of public instruction to rescind an online provider's
approval pursuant to WAC 392-502-060.
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