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WSR 18-13-009
PERMANENT RULES
DEPARTMENT OF
EARLY LEARNING
[Filed June 6, 2018, 4:10 p.m., effective July 7, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Rules explain the procedures for requesting
public records from the department of children, youth and
families, when fees will be charged, and how requests will be
processed. Codifying process and procedures aids in the
agency's consistent processing of public records requests.

Citation of Rules Affected by this Order: Repealing
WAC 170-01-0210 and 170-01-0220; and amending WAC
170-01-0010, 170-01-0020, 170-01-0030, 170-01-0040, 170-
01-0050, 170-01-0100, 170-01-0110, 170-01-0120, 170-01-
0200, 170-01-0230, 170-01-0240, 170-01-0250, 170-01-
0260, 170-01-0270, and 170-01-0290.

Statutory Authority for Adoption: RCW 43.215.070;
chapter 42.56 RCW.

Adopted under notice filed as WSR 18-09-110 on April
18, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 2, Amended 14, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 2, Amended
14, Repealed 2.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 6, 2018.

Heather Moss
Director

AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0010 Purpose. The purpose of this chap-

ter is to provide rules for the department ((ef-earlytearning))
to implement the Public Records Act, chapter 42.56 RCW.

AMENDATORY SECTION (Amending WSR 16-09-060,
filed 4/15/16, effective 5/16/16)

WAC 170-01-0020 Definitions. The definitions set
forth in chapter 42.56 RCW shall apply to this chapter.
((Addt&m&&kdeﬁmﬂem—net—hsted—m—fhe—?ubhc—Reeefds—Aet

)
The following deﬁnitions also apply to this chapter.
"Authorization" means a detailed document that gives
the department permission to use or disclose confidential
information records for specified purposes.
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"Client" means a person who receives services or bene-
fits from the department.

(PEE"er)) "Department" means the department of
((earlylearning)) children, youth, and families. Where appro-
priate, (BEE)) "department" also may refer to the officials
and employees of the department of ((earlylearning)) chil-

dren, youth, and families.
"Disclosure" means inspection ((andter)) or copying of

public records, unless the record is exempt from disclosure
by law.

"Public records" includes any writing, as defined in
RCW 42.56.010, containing information relating to the con-
duct of government or the performance of any governmental
or proprietary function prepared, owned, used, or retained by
any state or local agency regardless of physical form or char-
acteristics. Almost all records held by an agency relate to the
conduct of government; however, some do not. A purely per-
sonal record having no relation to the conduct of government
is not a "public record." While the contents of the personal
record might not be a public record, a transaction of the
record itself may be.

"Public records officer" or "PRO" means the designated
person for the department who oversees all records requests
under RCW 42.56.580. This person is identified in the Wash-
ington state register.

"Redact" means to edit from a released record informa-
tion that is exempt from disclosure to the public, by covering
over the information with black ink or other method without
deleting the information from the original record.

AMENDATORY SECTION (Amending WSR 16-09-060,
filed 4/15/16, effective 5/16/16)

WAC 170-01-0030 ((Peseription-ef-the)) Department
((e-f—ea-H-y—lea-m-mg)) locatlons (l) ((DEITwas—fefmed—m

(%9)) The administrative office of the department ((ef
e&ﬂ-yhle&mmg)) is located ((m—Q-l—yqﬂpi-a—W&s%&ﬁg%eﬂ—"Pe

X&A—98§94-9949—e%eaﬂ—teﬂ4—ffeé—}-866-48%-4325)) at 1500 1500

Jefferson Street, S.E.. Olympia, Washington.
((4))) (2) Field offices are located throughout the state

and contact information can be found on ((BEE')) the
department's web site, www.dcyf.wa.gov.

AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0040 Public records officer. (BPEE'))
The department's director will appoint a public records offi-
cer (PRO) whose responsibility is to serve as a "point of con-
tact" for members of the public seeking public records.
((BEE)) The department will provide the public records offi-
cer's name and contact information by publishing it in the
state register. (PEE)) The department will also provide the
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public records officer's contact information on ((the-depart-
ment)) its web site, www.dcyf.wa.gov.

A request may be fulfilled by the PRO, or ((etherDEE))
department staff designated by the PRO.

AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0050 Records index. (1) The ((depart-

sure—ab-indteesiHatafuture timethey-are-developed-for
ageney-use:)) records retention schedule established by the

division of state archives of the office of the secretary of state
serves as an index for the identification and location of the
department's records including those described in RCW

42.56.070(5).

(2) The records retention schedule indexes records
according to the originating program or section, and then the
record series title. Each title is further identified by a state-
ment of function or purpose. and the retention period. The
records retention schedule is available to the public for
inspection and copying. The records retention schedule is
updated by the department as needed. With the assistance of
the public records officer or designee, any person can obtain
access to the department's public records using the records
retention schedule.

AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0100 Availability of public records.
Public records are available for inspection and copying
during ((BEE's)) the department's normal business hours,
Monday through Friday, 8 a.m. to 5 p.m., excluding legal hol-
idays. A department staff person must be present at all times
when a record is being inspected. Appointments are not
required, but significantly help ((BEE)) the department pro-
vide prompt and efficient service. Some ((BELE)) department
records may be stored in other locations, in computer storage
systems, or the state records warehouse, and may take time
((ferDEE)) to identify and gather ((them)). Other records
may be exempt from disclosure. Original records cannot be
removed from ((aDEE-building)) the inspection location. If
required by law, ((BEE)) department staff must redact infor-
mation in a record before making it available for inspection.
((BPEE)) Department staff will make copies of records on
request.
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AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0110 Organization of records. (BEE))
The department will maintain its records in an organized
manner and will take reasonable actions to protect records
from damage and disorganization. Records available on the
((BEE)) department's web site ((at-wwiv-delwa-gov)), www.
dcyf.wa.gov, are available to the public without a records
request, and the department does not copy those records.
Requestors are encouraged to view the documents available
on the web site prior to submitting a records request.

AMENDATORY SECTION (Amending WSR 16-09-060,
filed 4/15/16, effective 5/16/16)

WAC 170-01-0120 How to make a public records
request. (1) Public records requests should be made directly
to the ((PEE)) department's public records officer.

(2) Public records requests may be made verbally or in
writing.

(a) Written requests may be sent by email to ((publie-

recordsi@delwa-goev)) deyf.publicrecords@ dcyf.wa.gov, by
fax to 360 725 4925 or mall Requests may be dellvered to((—

%9‘85‘9‘4'9‘949)) 1500 Jefferson Street S.E., Olvrnma
Washington or P.O. Box 40975, Olympia, WA 98504-0975.

(b) ((BEE's)) The department's public records request
form is on its web site. The department recommends that
requestors submit requests using the department's public
records request form.

(c) A written request without using the DEL public
records request form should contain:

(i) Name of requestor;

(i1) Address of requestor;

(iii) Other contact information,
number and any email address;

(iv) The date on which the request was made;

(v) A sufficient description of the record requested; and

(vi) If the ((infermatien)) record being requested may
include a list of individuals or businesses, a statement that the
list will not be used for commercial purposes, which is pro-
hibited by law.

(3) The department may ask an individual requesting a
public record for proof of identification when the law
restricts disclosure to a specific person.

including telephone

AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0200 How ((P¥E)) the department
responds to ((¥ew¥)) public records requests. Within five
business days ((after)) of receiving the request, (BELE)) the
department will either:

(1) Provide the ((reeerd(s))) record;

(2) Acknowledge the request and give a reasonable time
estimate of how long the department will take to provide
records;

(3) Contact the requestor to clarify the request if it isn't
understood by the public records officer; or
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(4) Deny all or part of the request in writing, with rea-
sons for the denial. The explanation will include the law that
((BEE)) the department relied upon in its denial.

At his or her discretion, the public records officer may
send the ((regquest)) requested records by email, fax, postal
mail, or commercial delivery. The records may be delivered
on paper, computer or compact discs, or other methods.

AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0230 Reasons for ((BEE)) denying dis-
closure of all or part of a record. RCW 42.56.030 states that
the Public Records Act "shall be liberally construed and its
exemptions narrowly construed." ((BEE)) The department

WSR 18-13-009

(e) Under RCW 42.56.230(3). personal information in

files maintained for department employees or elected offi-
cials to the extent that disclosure would violate their privacy
rights;

(f) Under RCW 42.56.250, personal information in per-
sonnel records, public employment related records, volunteer
rosters, or included in any mailing list of employees or volun-
teers of any public agency; and

Under RCW 42.56.640(2), names of famil

care providers.
(2) If the requested public record contains information

that is exempt from public disclosure, the department may:
(a) As appropriate, release the nonexempt portion,

explaining what exemptions apply to redacted portions of the
record;

child

will provide all records required by law. However, there are
times when all or part of a record request ((euld)) may be
denied, such as when:

(1) The record is exempt from disclosure by law.

(2) The request is for lists of individuals for commercial
purposes, including family home providers.

(3) The requestor has not asked for an identifiable
record. The Public Records Act requires access to existing,
identifiable public records in an agency's possession at the
time of the request.

(4) The request requires ((PEE)) the department to col-
lect or organize data to create a public record, or to give data
that did not exist at the time of the public records request.

AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0240 Types of records that may be
exempt from disclosure. ((With-anypublie recordsrequest;

DEL-staff-and-the-office-of the-atterneygeneral:)) (1) Public

records and information may be exempt from disclosure or

production under chapter 42.56 RCW or other state or federal
laws. Commonly applicable exemptions include, but are not
limited to, the following:

(a) Under RCW 42.56.230(1). personal information in
files maintained for welfare recipients and patients or clients
of public institutions or public health agencies;

(b) Under RCW 42.56.230(2). personal information in
files maintained for a child enrolled in licensed child care;

(c) Under chapter 13.50 RCW and related federal laws,
information and records;

(d) Under chapter 26.33 RCW and related federal laws,
information and records about adoption;
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(b) As appropriate, deny release of the entire record and
send a written explanation citing the exemption that applies
to the denial; or

(c) When a denial would reveal confidential information,
neither confirm nor deny the existence of the requested
records and provide the legal basis for confidentiality as if the
responsive records existed.

AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0250 If the public record requested is
exempt from disclosure. If (BELE)) the department deter-
mines that a record is exempt from disclosure, ((vew)) the
requestor will be informed in writing of the specific exemp-
tion authorizing DEL to withhold the record.

AMENDATORY SECTION (Amending WSR 12-09-035,
filed 4/11/12, effective 5/12/12)

WAC 170-01-0260 If only part of the record
requested is exempt from disclosure. ((BEL)) The depart-
ment may redact (see WAC 170-01-0020) identifying details
or other information when the information is not subject to
disclosure. The requestor will be informed in writing of the
exemptions authorizing ((BEE)) the department to withhold
information within a record.

AMENDATORY SECTION (Amending WSR 16-09-060,
filed 4/15/16, effective 5/16/16)

WAC 170-01-0270 ((B¥E)) Department reviews of
records request denials. (1) All review requests must be in
writing (letter, fax or email). All review requests must spec-
ify the part or parts of the denial or redaction that the
requestor wishes to be reviewed.

(2) If ((BEE)) the department denies all or part of a
request, or redacts any portion of a record, the requestor may
request a review of this decision by:

(a) Asking the public records officer for an internal

((BER)) review. ((Afterreeetving-arequest-foraninternal
towt} bli o off; 1 refert] :

review-to-the-deputy—director-whe-may-eonsult-with-ether
ageneyleaders:)) The denial will either be upheld or reversed
within two business days after the receipt of the review
request.
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(b) Asking for an external review by the attorney gen-
eral's office.

Requestors may initiate this by sending a request for
review to Public Records Review, Office of the Attorney
General, P.O. Box 40100, Olympia, WA 98504-0100 or
publicrecords@atg.wa.gov.

(c) Asking for a judicial review.

To initiate a court review of a public records case, a
requestor can file a "motion to show cause" which directs the
agency to appear before the court and show any cause why
the agency did not violate the act. The case must be filed in
the superior court in the county in which the record is main-
tained.

AMENDATORY SECTION (Amending WSR 17-22-072,
filed 10/27/17, effective 11/27/17)

WAC 170-01-0290 Charges for public records. (1)
There is no cost to inspect public records.

(2) Calculating the actual costs of charges for providing
public records is unduly burdensome because ((it-wil-eon-

sume-searee)) the department ((efearlylearning)) does not
have resources to conduct a study of actual COStS((—&ﬂd—l—t—l-S

g > OTHe ﬁisdﬂet‘]eﬂ eeStSa and-staff-timefor
eopying-and-sending)) for all requested records. In addition,

conducting such a study would interfere with other essential
agency functions.

meﬂt—thh—a—feqﬁester—)) The department may do one or more

of the following:
(a) Charge for copies of records according to the default
fees in RCW 42.56.120 (2)(b). (¢). and (d):

(b) Charge for customized services pursuant to RCW

42.56.120(3):

(c) Charge other copy fees authorized by statutes outside
of chapter 42.56 RCW: and

(d) Enter into an alternative fee agreement with a
requestor under RCW 42.56.120(4).

(4) Fee waivers. ((Fee-watvers-are-an-exeeption-and-are
Hablef ? tor the folow i
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installments:)) The department may waive copying fees in

one or more of the following circumstances:
(a) Clients receiving the first copy of their file;

(b) Producing records assists in managing a program;
(c) The expense of billing exceeds the cost of producing

records; and

(d) All of the records responsive to an entire request are
paper copies only and are twenty-five or fewer pages.

(5) Advance deposits. The public records officer may
require an advance deposit of ten percent of the estimated

((fees—w%eﬂ—ﬂ&e—eepymg—fees—fer—&lﬁﬁst&ﬂmem—er—&n—eﬂ&fe

P DEL-will-eloese)) costs of copying records. The public

records officer may also require the payment of the remainder
of the copying costs before providing all of the records, or,

when records are provided on an installment basis, require

payment of the costs of copying an installment before provid-

ing that installment. If the requestor does not claim an install-
ment of a records request, the department is not obligated to

continue producing the balance of the request.

(6) A request will be closed when a requestor fails by the
payment date to pay in the manner prescribed for records, an
installment of records, or a required deposit.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 170-01-0210 What DEL considers a reasonable time
estimate.

WAC 170-01-0220 Reasons for DEL extending the time
needed to fill a public records request.
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WSR 18-13-012
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Children's Administration)
[Filed June 7, 2018, 10:37 a.m., effective July 8, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending and repealing sec-
tions in chapter 388-165 WAC, Children's administration
child care subsidy programs, to help clarify when the chil-
dren's administration will pay for child care and what rates
will be used. Other changes are being made in order to align
rules with the current collective bargaining agreement.

Citation of Rules Affected by this Order: Repealing
WAC 388-165-120, 388-165-205 and 388-165-240; and
amending WAC 388-165-108, 388-165-110, 388-165-180,
388-165-185, 388-165-190, 388-165-195, 388-165-200, 388-
165-215, 388-165-220, 388-165-225, and 388-165-230.

Statutory Authority for Adoption: RCW 74.12.340,
74.04.050, 74.04.055, 74.08.090.

Adopted under notice filed as WSR 18-09-070 on April
16, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
11, Repealed 3.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 11, Repealed 3.

Date Adopted: June 6, 2018.
Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 99-22-011,
filed 10/22/99, effective 11/22/99)

WAC 388-165-108 What are the types of child care
subsidies? This chapter relates to the following ((pregrams))

subsidies in children's administration (CA):
(1) ((Seasonal-child-eare:
2y Feenparentehild-eare;
3})) Child protective services child care;
(()) (2) Child welfare services child care; and
((5))) (3) Employed foster parent child care.

[51]
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AMENDATORY SECTION (Amending WSR 99-15-076,
filed 7/20/99, effective 7/20/99)

WAC 388-165-110 Definitions. The following defini-
tions apply ((te-WAC388A517H5388151474,38815175
and-388-15-176)) throughout this chapter.

"Child" means a person twelve years of age or younger
or a person under nineteen years of age who is physically,
mentally, or emotionally incapable of self-care as verified by
a licensed medical practitioner or masters level or above
mental health professional.

(“Ecopaymentmeans-the-ameuntefmeney thefamily
. 1 he child . L
of ehild-eare-each-month:
Hand ot thats levelpl
any-unearned-income:))
"In-home/relative child care provider" ((see-defini-

"

020)) means a provider who meets the requirement in WAC
170-290-0130 through 170-290-0167.

"Parent" ((see—definition—for'parentunder—WAC
388-290-020)) means a biological or adoptive parent of a
child or an individual who have an established parent-child
relationship under RCW 26.26.101, unless the legal rights of

that person have been terminated or paternity has been dises-
tablished.

((":FEEH pﬂl‘eni" means—a 1881‘81‘1% Pi‘Eﬁtj‘ one f‘eafﬁ ef
age-or-younger:))

AMENDATORY SECTION (Amending WSR 13-08-064,
filed 4/1/13, effective 5/2/13)

WAC 388-165-180 What are the maximum child
care subsidy rates (BSHS)) CA pays for child care in a
licensed or certified child care center? (BSHS)) CA max-
imum child care subsidy rates for licensed child care centers
((aretocated-on-the-Washington-state-child-eareresouree&
referral-network—website-at—http:/fwa-childeareaware-org))

can be found in WAC 170-290-0200.

AMENDATORY SECTION (Amending WSR 13-08-064,
filed 4/1/13, effective 5/2/13)

WAC 388-165-185 What are the maximum child
care subsidy rates (BSHS)) CA pays for child care in a
licensed or certified family home child care ((heme))?
((BSHS)) CA maximum child care subsidy rates for licensed
or certified family home child care ((hemes-areloecated-onthe

Washington-state-child-eare resourece-&referral networlweb-
site-at-http//wa-childeareaware-org)) can be found in WAC
170-290-0205.

AMENDATORY SECTION (Amending WSR 99-22-011,
filed 10/22/99, effective 11/22/99)

WAC 388-165-190 When can ((BSHS)) CA pay ((in
addition—te)) more than the maximum ((BSHS)) CA child
care subsidy rate? (BSHS)) CA pays additional subsidies
to a licensed or certified family child care home or center
when:

Permanent
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(1) Care is for nonstandard hours ((fsee)) under WAC
388-165-195 and 388-165- 200(()))

@) ((

205);

3))) A child has a documented special ((reed{s){see))
needs under WAC 388-165-210, 388-165-215, or 388-165-
220(09)); ((ex

))) (3) Care is not available at the (BSHS)) CA rate
and the provider's usual rate is authorized;

4) The provider is participating in the state's earl
achievers program and receives tiered reimbursement and
state funds are available; or

(5) A child registration fee is applicable under WAC
170-290-0245.

To the extent that funds are available, CA may pay addi-
tional subsidies to licensed or certified family home child

care for field trip and quality enhancement fees under WAC
170-290-0245.

AMENDATORY SECTION (Amending WSR 99-22-011,
filed 10/22/99, effective 11/22/99)

WAC 388-165-195 What is nonstandard hour child
care? (BSHS)) CA authorizes nonstandard hours child care
when ((fifteen-ermere)) the licensed or certified family home
child care or center provider provides at least thirty hours of
care ((are-needed)) per month((;)) that are:

(1) Before 6:00 a.m. or after 6:00 p.m. Monday through
Friday; ((andfer)) or

(2) Anytime on a Saturday ((e#)), Sunday, or legal holi-
day as defined in RCW 1.16.050.

AMENDATORY SECTION (Amending WSR 99-22-011,
filed 10/22/99, effective 11/22/99)

WAC 388-165-200 How does (BSHS)) CA pay for
nonstandard hour child care? (BSHS)) CA authorizes the
nonstandard hour bonus to licensed or certified child care
providers((;-DSHSpays:

The DSHS . hild beid Listed

or i} hitdwhicl is less- and

table-below)) as specified in WAC 170-290-0249.

((Menthly Nonstandard Hour Benus
Regiont $74-60
Region2 $73-60
Region3 $91-60
Region4 $108-00
Region s $86-60
Region6 $83-60))

AMENDATORY SECTION (Amending WSR 99-22-011,
filed 10/22/99, effective 11/22/99)

WAC 388-165-215 What is the (BSHS)) CA child
care subsidy rate for children with special needs in a
licensed or certified child care center? (BSHS)) For chil-
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dren with documented special needs, CA pays child care sub-
sidies ((fora-child-with-speeialneeds)) to licensed or certified
child care centers as described in WAC 388-165-180 ((and

whichever-of the foellowingisgreater)). In addition, CA pays
the lesser of:

(1) The ((previder's-doecumented-additional-eost-asseei-
ated-with-the-eare-of thatehild-with)) actual cost of providing
the special needs care; or

(2) The applicable rate listed in ((the-table-below)) WAC
170-290-0225 (1)(a) or (b).

(i L Child-Caret SpecinlMNeedsR

Infants  Toddlers Preschool Scheel-age
Birth— (229 Gomes—S 12

mos)  mes)  years)  years)

dergarten:))

AMENDATORY SECTION (Amending WSR 99-22-011,
filed 10/22/99, effective 11/22/99)

WAC 388-165-220 What is the (BSHS)) CA child
care subsidy rate for children with special needs in a
licensed or certified family home child care ((heme))?
((BSHS)) For children with documented special needs, CA
pays child care subsidies ((fera-child-with-speetalneeds)) to

licensed or certified family chlld care homes as descrlbed in
WAC ((
greater)) 388-165-185. In addition, CA pays the lesser of:

(1) The ((previder's-doecumented-additional-eost-asseei-
ated-with-the-eare-of thatehild-with)) actual cost of providing
special needs care; or

(2) The applicable rate listed in ((the-table-below)) WAC
170-290-0230 (1)(a) or (b).

(i | Familv-Child-C H SpecialNeed
Benus

Infants  Toddlers  Prescheel Scheel-age
Birth—H- (1229 BOmes—5 (12

mesT)  mes)  years)  years)
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Infants  Toddlers Preschool Seheel-age
Birth— (229 Gomes—S 12

mos)  mes)  years)  years)

dergarten:))

AMENDATORY SECTION (Amending WSR 99-22-011,
filed 10/22/99, effective 11/22/99)

WAC 388-165-225 What is the (BSHS)) CA

in-home/relative child care rate for children with special
needs? ((DSHS-—substdy-pregrams—pay)) For children with
documented special needs, CA may authorize payment to
in-home/relative child care providers ((foreare-efa-ehild)) in
accordance with the applicable special needs ((fas-deseribed
- WAC388-15-185) - twe-dellarsper-heur plas-whicheveris
greater-of the fellowing:
H-Sixty-twe-cents-perhouror

2y Theprovider's-documented-additional-costasseeiated
with-the-carefor-that-child-with-speeial-needs)) rate listed in
WAC 170-290-0235.

AMENDATORY SECTION (Amending WSR 99-22-011,
filed 10/22/99, effective 11/22/99)

WAC 388-165-230 What is the maximum child care
subsidy rate (BSHS)) CA pays for in-home/relative child
care? (((H-The DSHS<¢hild-earesubsidyprogramspay
toward)) CA pays the cost of child care directly to the ((pat-

whe-have speetalneedsas-stated - WAL 388-165-225)) pro-
vider as the rate specified in WAC 170-290-0240.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-165-120 Subsidized child care for teen parents.

WAC 388-165-205 Does DSHS pay a bonus for infants
who receive child care subsidies?
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WAC 388-165-240 What are the parent/guardian payment
responsibilities when they choose in-
home/relative child care?

WSR 18-13-013
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed June 7, 2018, 11:39 a.m., effective July 8, 2018]

Effective Date of Rule: Thirty-one days after filing.
Purpose: This rule-making order amends chapter 16-305
WAC, Industrial hemp research program, as follows:

* Adds language to address activities that are outside the
scope of enforcement under chapter 16-305 WAC.

e Adds language to WAC 16-305-030 to include defini-
tions for civil penalty, end use product, notice of correc-
tion, notice of intent, publicly marketable hemp product,
unprocessed industrial hemp, and violation.

* Adds language to WAC 16-305-240 regarding scope of
enforcement, to include monetary penalties for licensees
and unlicensed persons for violations of chapter 15.120
RCW or chapter 16-305 WAC.

*  Adds language regarding enforcement actions being sub-
ject to availability of sufficient resources and funds.

*  Adds language regarding the determination of civil pen-
alties and license enforcement penalties.

*  Adds a penalty matrix to address multiple categories of
violations with aggravating and mitigating factors,
including consideration of the status of a respondent as a
small business as a potential mitigating factor.

*  Adds penalty language for failure to follow industrial
hemp destruction order.

* Adds language regarding other dispositions of alleged
violations.

Citation of Rules Affected by this Order: New WAC 16-
305-015, 16-305-242, 16-305-245, 16-305-251, 16-305-252,
16-305-253, 16-305-254, 16-305-255, 16-305-256 and 16-
305-257; and amending WAC 16-305-030, 16-305-240, and
16-305-250.

Statutory Authority for Adoption: RCW 15.120.030, and
15.120.035.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 18-09-115 on April
18, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 8, Amended 3,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 3, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1, Amended
1, Repealed 0.
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Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 7, 2018.

Derek 1. Sandison
Director

NEW SECTION

WAC 16-305-015 Activities outside the scope of
enforcement. The following activities are not subject to reg-
ulatory sanctions or penalties under this chapter, except as
provided under WAC 16-305-180, and except for the limita-
tion of THC content under RCW 15.120.010:

(1) Possessing, further processing, transporting, market-
ing and exchanging legally obtained publicly marketable
hemp product;

(2) Producing, possessing, further processing, transport-
ing, marketing and exchanging end use products legally made
with publicly marketable hemp product; and

(3) Growing, producing, possessing, processing, market-
ing and exchanging marijuana as defined in RCW 69.50.101.
Marijuana activities are regulated by the Washington state
liquor and cannabis board under chapters 69.50 RCW and
314-55 WAC.

AMENDATORY SECTION (Amending WSR 17-09-034,
filed 4/13/17, effective 5/14/17)

WAC 16-305-030 Definitions. "Applicant" means a
person who submits an application for a license to participate
in the industrial hemp research program as required under
this chapter.

"Approved seed" means a variety of industrial hemp
seed that is approved by the department for growing indus-
trial hemp.

"Authorized representative" means any person identified
in writing by a licensee who may act as agent on behalf of the
licensee for purposes of the license subject to any limitations
stated in writing by the licensee. The licensee remains
responsible for compliance with the license requirements
irrespective of the acts or omissions of an authorized repre-
sentative.

"Certified seed" means an industrial hemp seed variety
that has been bred to comprise satisfactory genetic purity and
varietal identity and has been accepted by Association of
Seed Certifying Agencies (AOSCA), Organization for Eco-
nomic Cooperation and Development (OECD) or other certi-
fying entity as determined by the department.

"Civil penalty" under this chapter means a monetary
penalty imposed by the department for violations of the
industrial hemp laws, chapters 15.120 RCW and 16-305
WAC, and applicable sections of chapters 16-302 and 16-303
WAC.

"Contiguous land area" means a specific field with des-
ignated boundaries that is planted with industrial hemp. Sep-
arate parcels connected only by thin or narrow plantings of
industrial hemp or separated by physical barriers such as

Permanent

[8]

Washington State Register, Issue 18-13

ditches or roads are not considered contiguous for the pur-
poses of this rule.

"Continuous licensing" means annual licenses renewed
in such a way that the licensee is continuously operating
under a valid license.

"DEA" means the federal Drug Enforcement Adminis-
tration.

"Department" means the Washington state department of
agriculture.

"Destroyed" means incinerated, tilled under the soil,
made into compost, or another manner approved by the
department.

"Devitalization" means the process of sterilizing viable
industrial hemp seed in such a way that the seed is unable to
grow into new plants. Devitalization may happen through
steam sterilization, dehulling, pressing, or another method
approved by the department. If using steam sterilization, the
seeds must be steamed to one hundred eighty degrees Fahren-
heit for at least fifteen minutes.

"End use product" means a product that contains pub-
licly marketable hemp product and requires no further pro-
cessing to be sold to a consumer. End use products include

animal bedding, animal feed. beverages. biofuel, bioplastics,
clothing, compost, construction materials, cosmetics, food,
grain and grain products, insulation, seed oil, soil amend-

ments and other products containing publicly marketable
hemp products. End use products are subject to the limita-

tions on the uses of industrial hemp under RCW 15.120.020.

"Field" means a contiguous land area, registered with the
department, on which a licensee plans to grow industrial
hemp.

"Grain" means any devitalized industrial hemp seeds that
are not intended for replanting, but will be used for food,
feed, fiber, oil or other products.

"Industrial hemp" means all parts and varieties of the
genera Cannabis, cultivated or possessed by a grower,
whether growing or not, containing a THC concentration of
0.3 percent or less by dry weight. Industrial hemp does not
include plants of the genera Cannabis that meet the definition
of "marijuana" as defined in RCW 69.50.101.

"Industrial hemp research program" means the depart-
ment's "agricultural pilot program" established under chapter
15.120 RCW, this chapter, and the industrial hemp seed rules
under chapters 16-302 and 16-303 WAC.

"Leadership position" means any board member, man-
ager, or leader in a business or organization who will provide
oversight and monitoring of subordinates.

"Licensee" means any person who holds a license from
the department to grow, produce, possess, process, or
exchange or sell industrial hemp. A licensee may be a person
who is authorized to carry out department supervised
research on the feasibility and desirability of industrial hemp
production in Washington state.

U

'Notice of correction" means a document issued by the
department to a licensee, consistent with RCW 43.05.100,

that describes a condition or conduct that is not in compliance
with chapter 15.120 RCW or the rules adopted thereunder
and is not subject to civil penalties as provided for in RCW
43.05.110. A notice of correction is not a formal enforcement
action, is not subject to appeal and is a public record. Viola-
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tions of THC content are not subject to a notice of correction

WSR 18-13-013

AMENDATORY SECTION (Amending WSR 17-09-034,

and will result in a notice of intent.

"Notice of intent" means a document issued by the
department to an alleged violator that identifies specific vio-
lations of chapter 15.120 RCW or the rules adopted thereun-
der. A notice of intent states any proposed civil penalty or any

intent to suspend, deny or revoke the alleged violator's indus-
trial hemp license.

"Processing area" means any area, building, plant or
facility registered with and approved by the department in
which a licensee will make industrial hemp into a marketable
product. For the purposes of this definition, a person's domi-
cile, home or residence is not considered a processing area.

"Publicly marketable hemp product" means industrial
hemp that has been processed in compliance with department
regulations, or under an equivalent regulatory program rec-
ognized by the department, for which a processor or marketer
license is not required. Publicly marketable hemp products
include bare stalks that have been pressed or decorticated,
bast fiber, hurd fiber, nonviable roots, nonviable seeds, seed
oils and seed coats separated from the seed, and hemp plant
extracts. Under RCW 15.120.020, only industrial hemp seed
may be processed as "food. extract, oil, cake, concentrate,
resin, or other preparation for topical use, oral consumption,
or inhalation by humans."

"Registered land area" means a contiguous land area,
including greenhouses, processing areas and storage areas
registered with the department as a condition of licensing, on
which a licensee will conduct licensed activities. A registered
land area may include more than one field, greenhouse, pro-
cessing area or storage area so long as those fields, green-
houses, processing areas or storage areas are at the same
physical address.

"Report" means any data, statistics or information
required to be provided to the department by a licensee under
an industrial hemp license.

"Seed distributor" means any person licensed by the
department to distribute or sell viable industrial hemp seed.

"Storage area" means any area, building, plant or facility
registered with the department in which a licensee plans to
store industrial hemp.

"THC concentration" means the percent of total tetrahy-
drocannabinol, which is the combined percent of delta-9 tet-
rahydrocannabinol and tetrahydrocannabinolic acid in any
part of the genera Cannabis.

"Unprocessed industrial hemp" means any raw, unpro-
cessed part of the industrial hemp plant, including viable
seed, that has been harvested but has not been sufficiently
processed to be transferred to an unlicensed person. Unpro-
cessed industrial hemp includes industrial hemp that is green,
dried, baled or pelletized, that is in the form of living hemp
plants, viable seed, leaf materials, floral materials, and raw
stalks.

"Violation" means any act or omission prohibited under
chapter 15.120 RCW or the rules adopted thereunder.

"Volunteer plant" means an industrial hemp plant that
results from a previous crop.

[91

filed 4/13/17, effective 5/14/17)

WAC 16-305-240 ((Nenecomplianee—econditions:))
Scope of enforcement. Licensees may be subject to mone-

tary penalties and license suspension or revocation for ((any))
violations of chapter 15.120 RCW or ((this-ehapter)) the rules
adopted thereunder. Unlicensed persons may be subject to
monetary penalties and denial of a license application for vio-
lations of chapter 15.120 RCW or the rules adopted thereun-
der.

NEW SECTION

WAC 16-305-242 Enforcement actions subject to
availability of funds. Any enforcement action considered by
the department under this chapter is subject to the depart-
ment's determination as to the availability of sufficient
resources and funds.

NEW SECTION

WAC 16-305-245 Determination of civil penalties
and license enforcement penalties. (1) Penalty selection.
The department will use the penalty assessment schedule
tables listed in WAC 16-305-251 through 16-305-255 to
determine appropriate monetary penalties and license
enforcement penalties. The department will determine any
penalty based on the type of violation at the time of the inci-
dent(s) giving rise to any violation. An applicable listed pen-
alty will be used unless the department identifies aggravating
or mitigating factors and how those factors change the
assessed penalty. For violations not expressly included in any
of the penalty category tables, the department will identify
any penalty that it determines most closely approximates the
seriousness of the violation in comparison with penalties
expressly identified in the penalty tables.

(2) In addition to any penalties provided for under WAC
16-305-250 through 16-305-256, any industrial hemp crop or
material, processed or unprocessed, containing a THC con-
centration greater than 0.3 percent by dry weight is subject to
a destruction order, regardless of whether any other penalty is
assessed.

(3) Adjustment of penalty.

(a) The department may increase or decrease any penal-
ties for identified aggravating or mitigating circumstances,
including circumstances where licensing action(s) as a deter-
rent are ineffective. Factors for increasing or decreasing pen-
alties include the following:

(1) Violations by persons who are not licensed; and

(i1) Situations where a listed civil penalty assessed is not
substantially equivalent to the violator's estimated economic
benefit derived from the violation.

(b) The department may decrease the civil penalty and
increase the licensing enforcement penalty when the depart-
ment determines that the civil penalty is an inadequate
enforcement option to respond to a violation, including to
serve as a deterrent.

(4) Aggravating factors. The department may consider
circumstances for increasing a penalty based on the serious-
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ness of the violation. Aggravating factors include the follow-
ing:

(2) The number of separate alleged violations contained
within a single notice of intent;

(b) The similarity of the current alleged violation to pre-
vious violations committed within the last three years;

(c) The extent to which the alleged violation is part of a
pattern of the same or substantially similar conduct;

(d) Violations benefiting the violator or license applicant
economically that are expressly prohibited under chapter
15.120 RCW and the rules adopted thereunder. Such viola-
tions include conducting grower, processor, or distributor
operations without a license; processing and marketing
industrial hemp products in violation of the limitation under
RCW 15.120.020; or importing viable industrial hemp seed
or propagules without department authorization.

(5) When the department determines that one or more
aggravating factors are present, the department may assess
the penalty as listed within the type of violation or may, in its
discretion, increase the penalty to a level greater than the
listed penalty, including suspension, revocation or denial of a
license.

(6) Mitigating factors. The department may consider cir-
cumstances for decreasing a penalty based upon the serious-
ness of the violation. Mitigating factors include the follow-
ing:

(a) Voluntary disclosure of a violation;

(b) Voluntary taking of remedial measures that will
result in a decreased likelihood that the violation will be
repeated;

(c) The status of the alleged violator as a small business
under chapter 19.85 RCW and any circumstances that justify
decreasing a listed penalty based on the status as a small busi-
ness.

(7) When the department determines that one or more
mitigating factors are present, and that those factors outweigh
any aggravating factors, the department may decrease the
listed penalty.

(8) The department considers each violation to be a sep-
arate and distinct event. When a person has committed multi-
ple violations, the violations are cumulative for purposes of
calculating the appropriate penalty. Each notice of intent will
identify all applicable alleged violations and penalties to be
imposed.

(9) Violation(s) committed during a period when a
licensee's license is suspended or revoked may be subject to
the maximum civil penalty of fifteen thousand dollars for
each violation and revocation or denial of a license for a
period of up to three years.

AMENDATORY SECTION (Amending WSR 17-09-034,
filed 4/13/17, effective 5/14/17)

WAC 16-305-250 Monetary penalties, license denial,
suspension or revocation, and right to adjudicative pro-
ceeding. Upon notice of intent by the department to an appli-
cant to deny a license ((ef)); notice of intent to a licensee to
suspend or revoke a license((;erupenreeceiptofa)); notice of
intent to impose a monetary penalty: or notice of intent for
destruction of a hemp material or crop ((destraetion-order)), a
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person may request an adjudicative proceeding under chapter
34.05 RCW, the Administrative Procedure Act, and chapter
16-08 WAC.

NEW SECTION

WAC 16-305-251 Category 1 violations. Category 1
violations are considered the most serious because they com-
promise required conformance of the industrial hemp
research program with the program's federal enabling author-
ity, 7 U.S.C. Sec. 5940.

Violation Type Penalty

Conducting activities out- | Destruction of crop or
side the scope of chapter hemp material AND
15.120 RCW and this chap- | $15,000

ter

Licensee's industrial hemp
tests higher than 0.3%
THC concentration by dry
weight (RCW
15.120.010(3))

Operating as an industrial | Destruction of industrial

hemp seed distributor with- | hemp seed AND $15,000
out a license

Destruction of crop AND
$15,000

Planting or growing indus-
trial hemp without a
grower license or combina-
tion license

Destruction of crop AND
$15,000

Processing any part of
industrial hemp other than
seed for human consump-
tion

Destruction of hemp mate-
rial or unlawful end use
product AND $15,000

Processing industrial hemp | Destruction of hemp mate-
without a processor or com- | rial AND $15,000
bination license

NEW SECTION

WAC 16-305-252 Category 2 seed distributor viola-
tions. Category 2 violations are violations involving the man-
ufacture, supply, processing, or distribution of viable indus-
trial hemp seed by industrial hemp seed distributor licensees
and prohibited practices between an industrial hemp seed dis-
tributor and grower or processor. Any industrial hemp seed in
the possession of a licensed distributor that is not certified
seed is subject to a destruction order, regardless of whether
any other penalty is assessed. The department will not issue a
notice of correction prior to issuing a destruction order.

Violation Type Penalty

Interstate transfer of viable | Destruction of seed or
hemp seed or propagules propagules AND $15,000

Distributing noncertified | $5,000

seed
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Violation Type

Penalty

Importing noncertified
seed

Destruction of noncertified
seed AND $1,000

Importing industrial hemp
seed or propagules without
a valid importer certificate

$500

NEW SECTION

WAC 16-305-253 Category 3 grower or processor
violations. Category 3 violations are violations involving the
growing, manufacture, supply, processing, or distribution of
industrial hemp or hemp seed by industrial hemp grower,

processor, or combination licensees.

Violation Type

Penalty

Failure to comply with
chapter 16-302 WAC when
growing industrial hemp
for seed certification

$1,000

Growing industrial hemp
within 4 miles of any field
or facility being used to
grow marijuana

$1,000

Failure to devitalize seed
under a combination
license

$500

Using domicile, home or
residence to process indus-
trial hemp

Destruction of hemp mate-
rial

Licensee's industrial hemp
tests higher than 0.3%
THC concentration by dry
weight (RCW
15.120.010(3))

Destruction of crop

Plant material found not
harvested during license
period

Destruction of unharvested
crop

Processing industrial hemp
without a fit for commerce
certificate or bill of lading
or not otherwise obtained
through legal means

Destruction of publicly
marketable hemp product
or end use product

Transporting industrial

merce certificate or bill of
lading

hemp without a fit for com-

Destruction of publicly
marketable hemp product
or end use product

Industrial hemp seed not
planted within 24 hours of
receipt

Return of seed to DEA
approved storage facility
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NEW SECTION

WAC 16-305-254 Category 4 license violations. Cate-
gory 4 violations are violations involving licensing require-
ments, license classification, and terms and conditions of
industrial hemp licenses.

Violation Type Penalty

$500

Failure to collect, retain, or
transmit research data to
the department

Failure to maintain
required records, data and
reports for 3 years from

$500

expiration date of license,
including records regard-
ing the sale of any indus-
trial hemp grown under a
grower or combination
license

Failure to make research $500
data available under the

license conditions

Failure to post department- $500
provided signs on at least

every side of every field

NEW SECTION

WAC 16-305-255 Category 5 regulatory violations.
Category 5 violations are violations involving general regula-
tion and administration of industrial hemp licenses. Category
5 penalties imposed on a grower, processor, distributor, or
combination licensee may include license suspension. Any
industrial hemp crop may be subject to a destruction order
during a license suspension.

Violation Type Penalty

Suspension of license until
licensee complies with
child support order

Failure to comply with a
child support order

Failure to pay fees or penal-
ties adopted under this
chapter

Suspension of license until
fees or penalties are paid

Refusal to allow the depart-
ment to inspect and sample
any industrial hemp or
inspect any registered
lands, facilities, and
records required of the
licensee

Suspension of license until
the department is allowed
to inspect and sample any
industrial hemp or inspect
any registered land, facili-
ties, and records required of
the licensee

NEW SECTION

WAC 16-305-256 Penalty for failure to follow indus-
trial hemp destruction order. The penalty for a licensee or
unlicensed person who fails to follow a crop or hemp product

Permanent



WSR 18-13-015

destruction order issued by the department within five busi-
ness days is five hundred dollars per day for each day the
destruction is delayed beyond five business days from the
date of the destruction order.

NEW SECTION

WAC 16-305-257 Other dispositions of alleged viola-
tions that the department may choose. Nothing herein shall
prevent the department from:

(1) Choosing not to pursue a civil penalty, license sus-
pension or license revocation.

(2) Issuing a notice of correction in lieu of pursuing a
civil penalty, license suspension or license revocation.

(3) Negotiating settlement(s) of cases on such terms and
for such reasons as it deems appropriate. Prior violation(s)
covered by a prior settlement agreement may be used by the
department for the purpose of determining the appropriate
penalty for subsequent violation(s).

(4) Referring violations or alleged violations to any fed-
eral, state or local government agency with jurisdiction over
the activities in question including, but not limited to, the fed-
eral Drug Enforcement Administration (DEA) and the Wash-
ington state patrol (WSP).

WSR 18-13-015
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed June 7, 2018, 3:56 p.m., effective July 8, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule making is to remove
term limits from the Washington turfgrass seed commission
marketing order. The change became necessary due to the
challenge the commission has had in filling expiring or
vacated positions. Removing term limits would allow willing
participants to continue to serve on the commission. The term
of office does not change, therefore allowing other willing
growers to be nominated to serve on the commission.

Citation of Rules Affected by this Order: Amending
WAC 16-545-020.

Statutory Authority for Adoption: RCW 15.65.047.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 18-08-081 on April
4,2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
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New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 6, 2018.

Derek I. Sandison
Director

AMENDATORY SECTION (Amending WSR 16-19-046,
filed 9/15/16, effective 10/16/16)

WAC 16-545-020 Turfgrass seed board. (1) Adminis-
tration. The provisions of this order and the applicable pro-
visions of the act is administered and enforced by the board
as the designee of the director.

(2) Board membership.

(a) The board consists of seven voting members num-
bered positions one through seven.

(b) Except as otherwise provided by this chapter, each
district has one board member in positions one through four
representing each of the numbered districts.

(c) Position five represents the district with the highest
reported value of production of turfgrass seed the previous
three years.

(d) Position six is a handler appointed by the appointed
or elected producer members of the board.

(e) Position seven represents and is appointed by the
director.

(3) Board membership qualifications.

(a) Positions one through five.

(1) Except as otherwise provided by this chapter, board
members in positions one through five must be practical pro-
ducers of turfgrass seed in the district in and for which they
are nominated, appointed, or elected and each shall be a citi-
zen and resident of the state, over the age of eighteen years.
Each producer board member must be and have been actually
engaged in producing turfgrass seed within the state of Wash-
ington for a period of three years and has during that time
derived a substantial portion of his or her income therefrom
and who is not engaged in business as a handler or other
dealer.

(i1) If any district has fewer than three practical produc-
ers of turfgrass seed or if no nominations are made for a dis-
trict, that district's position is deemed "at large" for that term
of office and may be filled by a producer of turfgrass seed in
another district who meets all membership qualifications.
This provision does not apply to position five.

(b) The board member in position six must be a practical
handler of turfgrass seed and must be a citizen and resident of
the state, over the age of eighteen years. The handler board
member must be and have been, either individually or as an
officer or an employee of a corporation, firm, partnership,
association or cooperative actually engaged in handling turf-
grass seed within the state of Washington for a period of five
years and has during that period derived a substantial portion
of his or her income therefrom.

(¢) The board member in position seven must be neither
a producer nor a handler.

(d) The qualifications of members of the board must con-
tinue during their term of office.
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(4) Term of office. ((fa))) The term of office for mem-
bers of the board is three years. One-third of the membership
as nearly as possible must be appointed or elected each year.

() Exeeptfor-the-director'srepresentative; no-member
of-the-beard-ean—serve-more-than-twe-full-conseeutive-three-
yearterms:))

(5) Nomination of elected or director-appointed
board members.

(a) Each year the director shall call a nomination meeting
for elected and/or director-appointed producer board mem-
bers in those districts whose board members term is about to
expire. The meeting(s) must be held at least thirty days in
advance of the date set by the director for the election or advi-
sory vote of board members.

(b) Notice of a nomination meeting must be published in
a newspaper of general circulation within the affected district
at least ten days in advance of the date of the meeting and in
addition, written notice of every meeting must be given to all
affected producers within the affected district according to
the list maintained by the board pursuant to RCW 15.65.295.

(c) Nonreceipt of notice by any interested person will not
invalidate the proceedings at the nomination meeting.

(d) Any qualified affected producer may be nominated
orally for membership on the board at the nomination meet-
ings. Nominations may also be made within five days after
the meeting by written petition filed with the director, signed
by at least five affected producers.

(e) When only one nominee is nominated by the affected
producers for an elected and/or director-appointed position,
RCW 15.65.250 shall apply.

(f) If the board moves and the director approves that the
nomination meeting procedure be deleted, the director shall
give notice of the open board position(s) by mail to all
affected producers. Nominating petitions for producers must
be signed by at least five affected producers of the district
from which the candidate will be appointed or elected. The
final date for filing nominations must be at least twenty days
after the notice was mailed.

(6) Election or advisory vote of board members.

(a) An election or advisory vote shall be conducted by
secret ballot under the supervision of the director within the
month of January. Each affected producer shall be entitled to
one vote.

(b) Elected members of the board must be elected by a
majority of the votes cast by the affected producers within the
affected district. If a nominee does not receive a majority of
the votes on the first ballot a runoff election must be held by
mail in a similar manner between the two candidates for the
position receiving the largest number of votes.

(¢) An advisory vote shall be conducted for producer
board members appointed by the director under the provision
of RCW 15.65.243. The names of the two candidates receiv-
ing the most votes in the advisory vote shall be forwarded to
the director for potential appointment to the board. In the
event there are only two candidates nominated for a board
position, and advisory vote may not be held and the candi-
dates' names shall be forwarded to the director for potential
appointment.

(d) Notice of every election or advisory vote for board
membership must be published in a newspaper of general cir-
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culation within the affected district at least ten days in
advance of the date of the election or advisory vote. At least
ten days before every election or advisory vote for board
membership, the director shall mail a ballot of the candidates
to each affected producer entitled to vote whose name
appears upon the list of the affected producers maintained by
the board pursuant to RCW 15.65.295. Any other affected
producer entitled to vote may obtain a ballot by application to
the director upon establishing their qualifications.

(e) Nonreceipt of a ballot by an affected producer will
not invalidate the election or advisory vote of any board
member.

(7) Vacancies.

(a) In the event of a vacancy on the board in an elected or
commission-appointed position, the remaining members
shall select a qualified person to fill the unexpired term. The
appointment shall be made at the board's first or second meet-
ing after the position becomes vacant.

(b) In the event of a vacancy in a director-appointed
position, the position shall be filled as specified in RCW
15.65.270.

(8) Quorum. A majority of the members is a quorum for
the transaction of all business and to execute the duties of the
board.

(9) Board compensation. No member of the board will
receive any salary or other compensation, but each member
may be compensated for each day in actual attendance at or
traveling to and from meetings of the board or on special
assignment for the board, in accordance with RCW 43.03.230
together with travel expenses in accordance with RCW
43.03.050 and 43.03.060. The board may adopt by resolution
provisions for reimbursement of actual travel expenses
incurred by members and employees of the board in carrying
out the provisions of this marketing order pursuant to RCW
15.65.270.

(10) Powers and duties of the board. The board shall
have the following powers and duties:

(a) To administer, enforce and control the provisions of
this order as the designee of the director.

(b) To elect a chairman and other officers as the board
deems advisable.

(c) To employ and discharge at its discretion the person-
nel, including attorneys engaged in the private practice of law
subject to the approval and supervision of the attorney gen-
eral, as the board determines are necessary and proper to exe-
cute the purpose of the order and effectuate the declared pol-
icies of the act.

(d) To pay only from moneys collected as assessments or
advances thereon the costs arising in connection with the for-
mulation, issuance, administration and enforcement of the
order. The expenses and costs may be paid by check; draft or
voucher in the form and the manner and upon the signature of
the person as the board may prescribe.

(e) To reimburse any applicant who has deposited money
with the director to defray the costs of formulating the order.

(f) To establish a "turfgrass seed board marketing
revolving fund" and to deposit the fund in a bank or banks or
financial institution or institutions, approved for the deposit
of state funds, in which all money received by the board,
except as the amount of petty cash for each day's needs, not
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to exceed one hundred dollars, shall be deposited each day or
as often during the day as advisable.

(g) To keep or cause to be kept in accordance with
accepted standards of good accounting practice accurate
records of all assessments, collections, receipts, deposits,
withdrawals, disbursements, paid outs, moneys and other
financial transactions made and done under this order. The
records, books and accounts must be audited at least once
every five years subject to procedures and methods lawfully
prescribed by the state auditor. The books and accounts must
be closed as of the last day of each fiscal year of the commis-
sion. A copy of the audit shall be delivered within thirty days
after completion to the governor, the director, the state audi-
tor and the board.

(h) To require a bond of all board members and employ-
ees of the board in a position of trust in the amount the board
may deem necessary. The board must pay the premium for
the bond or bonds from assessments collected. The bond may
not be necessary if any blanket bond covering officials or
employees of the state of Washington covers any board mem-
ber or employee.

(i) To prepare a budget or budgets covering anticipated
income and expenses to be incurred in carrying out the provi-
sions of the order during each fiscal year. The board, at least
sixty days prior to the beginning of its fiscal year, shall pre-
pare and submit to the director for approval its research plan,
its commodity-related education and training plan, and its
budget.

(j) To establish by resolution a headquarters, which shall
continue unless, changed by the board. All records, books
and minutes of board meetings must be kept at the headquar-
ters.

(k) To adopt rules of a technical or administrative nature
for the operation of the board, under chapter 34.05 RCW
(Administrative Procedure Act).

(1) To execute RCW 15.65.510 covering the obtaining of
information necessary to effectuate the order and the act,
along with the necessary authority and procedure for obtain-
ing the information.

(m) To bring actions or proceedings upon joining the
director as a party for specific performance, restraint, injunc-
tion or mandatory injunction against any person who violates
or refuses to perform the obligations or duties imposed by the
act or order.

(n) To confer with and cooperate with the legally consti-
tuted authorities of other states and of the United States to
obtaining uniformity in the administration of federal and state
marketing regulations, licenses, agreements or orders.

(o) To execute any other grant of authority or duty pro-
vided designees and not specifically set forth in this section.

(p) To sue or be sued.

(qQ) To work cooperatively with other local, state, and
federal agencies; universities; and national organizations for
the purposes provided in this order.

(r) To enter into contracts or interagency agreements
with any private or public agency, whether federal, state, or
local.

(s) To accept and expend or retain any gifts, bequests,
contributions, or grants from private persons or private and
public agencies.
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(t) To enter into contracts or agreements for research in
the production, irrigation, and transportation of turfgrass
seed.

(u) To retain in emergent situations the services of pri-
vate legal counsel to conduct legal actions on behalf of the
commission. The retention of a private attorney is subject to
review by the office of attorney general.

(v) To engage in appropriate fund-raising activities for
the purpose of supporting activities authorized by this order.

(w) To participate in international, federal, state, and
local hearings, meetings, and other proceedings relating to
the production, irrigation, manufacture, regulation, and trans-
portation of turfgrass seed including activities authorized
under RCW 42.17.190, including the reporting of those activ-
ities to the public disclosure commission.

(x) To maintain a list of the names and addresses of
affected producers that may be compiled from information
used to collect assessments under the provisions of this mar-
keting order and data on the value of each producer's produc-
tion for a minimum three-year period pursuant to RCW
15.65.280.

(y) To maintain a list of the names and addresses of per-
sons who handle turfgrass seed within the affected area and
data on the amount and value of the turfgrass seed handled
for a minimum three-year period by each person pursuant to
RCW 15.65.280.

(z) To maintain a list of names and addresses of all
affected persons who produce turfgrass seed and the amount,
by unit, of turfgrass seed produced during the past three years
pursuant to RCW 15.65.295.

(aa) To maintain a list of all persons who handle turf-
grass seed and the amount of turfgrass seed handled by each
person during the past three years pursuant to RCW 15.65.-
295.

(bb) To establish a foundation using commission funds
as grant money for the purposes established in this marketing
order.

(11) Procedures for board.

(a) The board shall hold regular meetings, at least quar-
terly, with the time and date fixed by resolution of the board
and held in accordance with chapter 42.30 RCW (Open Pub-
lic Meetings Act). Notice of the time and place of regular
meetings shall be published on or before January of each year
in the Washington State Register. Notice of any change to the
meeting schedule shall be published in the state register at
least twenty days prior to the rescheduled meeting date.

(b) The board shall hold an annual meeting, at which
time an annual report will be presented. The proposed budget
must be presented for discussion at the meeting. Notice of the
annual meeting must be filed in accordance with chapter
42.30 RCW (Open Public Meetings Act). Notice of the
annual meeting must be given at least ten days prior to the
meeting by written notice to each producer and by notifying
the regular news media.

(c) The board shall establish by resolution the time,
place, and manner of calling special meetings of the board
with twenty-four hours written notice to the members. A
board member may waive in writing his or her notice of any
special meeting. Notice for special meetings shall be in com-
pliance with chapter 42.30 RCW.
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WSR 18-13-016
PERMANENT RULES
PUGET SOUND
CLEAN AIR AGENCY
[Filed June 7, 2018, 4:29 p.m., effective August 1, 2018]

Effective Date of Rule: August 1, 2018.

Purpose: This section currently adopts by reference var-
ious applicable sections of chapters 173-400 and 173-460
WAC related to new source review. Several referenced sec-
tions of these codes were updated with WSR 16-12-099,
effective July 1, 2016. The changes to the WAC implemented
new effective dates of the federal regulations referenced in
those sections and a minor change consolidating how those
dates are referenced in the WAC itself. The proposed amend-
ments to Section 6.01 would update those sections of WAC
adopted by reference. There are no benefits or costs associ-
ated with the proposed amendments.

Citation of Rules Affected by this Order: Amending
Regulation I, Section 6.01 (Components of New Source
Review Program).

Statutory Authority for Adoption: Chapter 70.94 RCW.

Adopted under notice filed as WSR 18-10-107 on May 2,
2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 7, 2018.

Craig Kenworthy
Executive Director

AMENDATORY SECTION

SECTION 6.01 COMPONENTS OF NEW SOURCE
REVIEW PROGRAM

(a) In addition to the provisions of this regulation, the
Agency adopts by reference and enforces the following pro-
visions of the new source review program established by the
Washington State Department of Ecology:

WAC 173-400-030
WAC 173-400-081

Definitions. (effective 12/29/12)

Startup and shutdown. (effective
4/01/11)

[15]

WAC 173-400-110

WAC 173-400-111

WAC 173-400-112

WAC 173-400-113

WAC 173-400-114

WAC 173-400-117

WAC 173-400-171

WAC 173-400-200

WAC 173-400-560

WAC 173-400-700

WAC 173-400-710

WAC 173-400-720

WAC 173-400-730

WAC 173-400-740

WAC 173-400-750

WAC 173-400-800

WAC 173-400-810
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New source review (NSR) for
sources and portable sources. (effec-
tive 12/29/12) (1)(c)(i), (1)(d) and
(H(e)

Processing notice of construction
applications for sources, stationary

sources and portable sources. (effec-
tive 7/01/16 ((12/2942)))

Requirements for new sources in
nonattainment areas. (effective
12/29/12)

Requirements for new sources in
attainment or unclassifiable areas.
(effective 12/29/12)

Requirements for replacement or
substantial alteration of emission
control technology at an existing sta-
tionary source. (effective 12/29/12)

Special protection requirements for
federal Class I areas. (effective
12/29/12)

Public notice. (effective 7/01/16
((22942)))

Creditable stack height and disper-
sion techniques. (effective 2/10/05)

General order of approval. (effective
12/29/12)

Review of major stationary sources
of air pollution. (effective 4/01/11)

Definitions. (effective 7/01/16
((22942)))

Prevention of significant deteriora-
tion (PSD). (effective 7/01/16
((F22942)))

Prevention of significant deteriora-
tion application processing proce-
dures. (effective 7/01/16
((F22942)))

PSD permitting public involvement
requirements. (effective 7/01/16

((1229A42)))

Revisions to PSD permits. (effective
12/29/12)

Major stationary source and major
modification in a nonattainment
area. (effective 4/01/11)

Major stationary source and major

modification definitions. (effective
7/01/16 ((322942)))
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WAC 173-400-820

WAC 173-400-830

WAC 173-400-840

WAC 173-400-850

WAC 173-400-860

WAC 173-460-020
WAC 173-460-030
WAC 173-460-040
2)-(3)

WAC 173-460-050

WAC 173-460-060(1)

WAC 173-460-070
WAC 173-460-071
WAC 173-460-080
2)-(4)

WAC 173-460-090

WAC 173-460-100
WAC 173-460-150

Washington State Register, Issue 18-13

Determining if a new stationary
source or modification to a station-
ary source is subject to these require-
ments. (effective 12/29/12)

Permitting requirements. (effective
7/01/16 ((322942)))

Emission offset requirements.
(effective 7/01/16 ((322942)))

Actual emissions plantwide applica-
bility limitation (PAL). (effective
7/01/16 ((322942)))

Public involvement procedures.
(effective 4/01/11)

Definitions. (effective 6/20/09)
Applicability. (effective 6/20/09)

New source review. (effective
6/20/09)

Requirement to quantify emissions.
(effective 6/20/09)

Control technology requirements.
(effective 6/20/09)

Ambient impact requirement. (effec-
tive 6/20/09)

Voluntary limits on emissions.
(effective 6/20/09)

First tier review. (effective 6/20/09)

Second tier review. (effective
6/20/09)

Third tier review. (effective 6/20/09)

Table of ASIL, SQER and de mini-
mis emission values. - excluding ref-
erences to de minimis emission val-
ues (effective 6/20/09)

(b) The Washington State Department of Ecology is the

permitting agency for the Prevention of Significant Deterio-
ration (PSD) program under WAC 173-400-700 through
WAC 173-400-750 (as delegated by agreement with the US
Environmental Protection Agency, Region 10), and for pri-
mary aluminum smelters, kraft pulp mills, and sulfite pulp
mills.

(¢) The Washington State Department of Health is the
permitting agency for radionuclides under chapter 246-247
WAC.

(d) The Energy Facility Site Evaluation Council
(EFSEC) is the permitting agency for large natural gas and oil
pipelines, electric power plants above 350 megawatts, new
oil refineries or large expansions of existing facilities, and
underground natural gas storage fields under chapter 463-78
WAC.
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PERMANENT RULES
OFFICE OF THE
INSURANCE COMMISSIONER
[Filed June 8, 2018, 1:25 p.m., effective July 9, 2018]

Effective Date of Rule: Thirty-one days after filing.
Purpose: The rule revises existing language and adds
new language, as applicable, in chapter 284-180 WAC to:

*  Require the pharmacy benefits managers (PBM) to pro-
vide the name of a person who will serve as the PBM's
single point of contact with the office of the insurance
commissioner (OIC) for appeals;

*  Require small pharmacies and PBMs to follow OIC's fil-
ing instructions when uploading documents;

*  Require PBMs to respond to OIC using OIC's electronic
appeal system; and

*  Require PBMs, in their responses to appeals under WAC
284-180-400, to provide enough details so that OIC can
identify the exact PBM entity that issued the response.

Citation of Rules Affected by this Order: Amending
WAC 284-180-240, 284-180-400, and 284-180-420.

Statutory Authority for Adoption: RCW 48.02.060,
48.02.220.

Other Authority: Chapter 19.340 RCW.

Adopted under notice filed as WSR 17-24-127 on
December 6, 2017.

Changes Other than Editing from Proposed to Adopted
Version: The introductory sentence of WAC 284-180-400(8)
was updated to provide more clarification on the subject of
the sentence. That sentence now reads: A pharmacy benefits
manager's response to an appeal submitted by a Washington
small pharmacy that is denied, partially reimbursed, or
untimely must include written documentation or notice to
identify the exact corporate entity that received and pro-
cessed the appeal.

A final cost-benefit analysis is available by contacting
Mandy Weeks-Green, P.O. Box 40258, Olympia, WA 98504,
phone 360-725-7100, fax 360-586-3109 or 360-586-3535,
TTY 360-586-0241 or 360-75-7087 [360-725-7087], email
RulesCoordinator@oic.wa.gov, web site https://www.
insurance.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
3, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 3, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 8, 2018.
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Mike Kreidler
Insurance Commissioner

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-240 Providing and updating registra-
tion information. (1) At the time of registration, a pharmacy
benefit manager must provide its legal name as well as any
and all additional names that it uses to conduct business.

(2) Registered pharmacy benefit managers must provide
the commissioner with a valid email address, which the com-
missioner will use as the official contact address for ((al))
communications regarding registrations, renewals and over-
sight activities.

(3) In addition to providing a valid email address, regis-

tered pharmacy benefit managers must identify a pharmacy

benefit manager employee who is the single point of contact
for appeals under WAC 284-180-420 and 284-180-430, and

must fill out the form that the commissioner makes available
for this purpose at www.insurance.wa.gov.

(4) Registered pharmacy benefit managers must ensure
that the information that they disclosed when they registered
with the commissioner remains current by notifying the com-
missioner of any changes or additions.

(a) This information includes, but is not limited to:

(1) Any and all additional names that pharmacy benefit
managers use to conduct business; ((and))

(i1)) The email address for official communications
between the commissioner and the pharmacy benefit man-
ager; and

(iii) The name, contact information, and any other infor-
mation that the pharmacy benefit manager submitted on the
commissioner's form under subsection (3) of this section

regarding the pharmacy benefit manager employee who is the
pharmacy benefit manager's single point of contact for

appeals under WAC 284-180-420 and 284-180-430.

(b) Within thirty days of any change, pharmacy benefit
managers must report changes to the commissioner using the
commissioner's electronic system.

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-400 Appeals by network pharmacies
to pharmacy benefit managers. A network pharmacy may
appeal a reimbursement to a pharmacy benefit manager (first
tier appeal) if the reimbursement for the drug is less than the
net amount the network pharmacy paid to the supplier of the
drug. "Network pharmacy" has the meaning set forth in RCW
19.340.100 (1)(d). "Pharmacy benefit manager" has the
meaning set forth in RCW 19.340.010 (6)(a). A pharmacy
benefit manager must process the network pharmacy's appeal
as follows:

(1) A pharmacy benefit manager must include language
in the pharmacy provider contract and on the pharmacy ben-
efit manager's web site fully describing the right to appeal
under RCW 19.340.100. The description must include, but is
not limited to:
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(a) Contact information, including:

(i) A telephone number by which the pharmacy may con-
tact the pharmacy benefit manager during normal business
hours and speak with an individual responsible for processing
appeals;

(i1) A summary of the specific times when the pharmacy
benefit manager will answer calls from network pharmacies
at that telephone number;

(iii) A fax number that a network pharmacy can use to
submit information regarding an appeal; and

(iv) An email address that a network pharmacy can use
to submit information regarding an appeal.

(b) A detailed description of the actions that a network
pharmacy must take to file an appeal; and

(c) A detailed summary of each step in the pharmacy
benefit manager's appeals process.

(2) The pharmacy benefit manager must reconsider the
reimbursement. A pharmacy benefit manager's review pro-
cess must provide the network pharmacy or its representa-
tives with the opportunity to submit information to the phar-
macy benefit manager including, but not limited to, docu-
ments or written comments. The pharmacy benefit manager
must review and investigate the reimbursement and consider
all information submitted by the network pharmacy or its rep-
resentatives prior to issuing a decision.

(3) The pharmacy benefit manager must complete the
appeal within thirty calendar days from the time the network
pharmacy submits the appeal. If the network pharmacy does
not receive the pharmacy benefit manager's decision within
that time frame, then the appeal is deemed denied.

(4) The pharmacy benefit manager must uphold the
appeal of a network pharmacy with fewer than fifteen retail
outlets within the state of Washington, under its corporate
umbrella, if the pharmacy demonstrates that they are unable
to purchase therapeutically equivalent interchangeable prod-
uct from a supplier doing business in the state of Washington
at the pharmacy benefit manager's list price. "Therapeutically
equivalent" is defined in RCW 69.41.110(7).

(5) If the pharmacy benefit manager denies the network
pharmacy's appeal, the pharmacy benefit manager must pro-
vide the network pharmacy with a reason for the denial and
the national drug code of a drug that has been purchased by
other network pharmacies located in the state of Washington
at a price less than or equal to the predetermined reimburse-
ment cost for the multisource generic drug. "Multisource
generic drug" is defined in RCW 19.340.100 (1)(c).

(6) If the pharmacy benefit manager upholds the network
pharmacy's appeal, the pharmacy benefit manager must make
areasonable adjustment no later than one day after the date of
the determination. If the request for an adjustment is from a
critical access pharmacy, as defined by the state health care
authority by rule for purpose related to the prescription drug
purchasing consortium established under RCW 70.14.060,
any such adjustment shall apply only to such pharmacies.

(7) If otherwise qualified, the following may file an
appeal with a pharmacy benefit manager:

(a) Persons who are natural persons representing them-
selves;

(b) Attorneys at law duly qualified and entitled to prac-
tice in the courts of the state of Washington;
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(c) Attorneys at law entitled to practice before the high-
est court of record of any other state, if attorneys licensed in
Washington are permitted to appear before the courts of such
other state in a representative capacity, and if not otherwise
prohibited by state law;

(d) Public officials in their official capacity;

(¢) A duly authorized director, officer, or full-time
employee of an individual firm, association, partnership, or
corporation who appears for such firm, association, partner-
ship, or corporation;

(f) Partners, joint venturers or trustees representing their
respective partnerships, joint ventures, or trusts; and

(g) Other persons designated by a person to whom the
proceedings apply.

(8) A pharmacy benefits manager's response to an appeal
submitted by a Washington small pharmacy that is denied,

partially reimbursed, or untimely must include written docu-
mentation or notice to identify the exact corporate entity that

received and processed the appeal. Such information must
include, but is not limited to, the corporate entity's full and
complete name, taxpayer identification number, and number

assigned by the office of the insurance commissioner.

AMENDATORY SECTION (Amending WSR 17-01-139,
filed 12/20/16, effective 1/1/17)

WAC 284-180-420 Appeals by network pharmacies
to the commissioner. The following procedure applies to
brief adjudicative proceedings before the commissioner for
actions involving a network pharmacy's appeal of a pharmacy
benefit manager's decision in a first tier appeal regarding
reimbursement for a drug subject to predetermined reim-
bursement costs for multisource generic drugs, unless the
matter is converted to a formal proceeding as provided in
WAC 284-180-440(3).

(1) Grounds for appeal. A network pharmacy or its rep-
resentative may appeal a pharmacy benefit manager's deci-
sion to the commissioner if it meets all the following require-
ments:

(a) The pharmacy benefit manager's decision must have
denied the network pharmacy's appeal, or the network phar-
macy must be unsatisfied with the outcome of its appeal to
the pharmacy benefit manager;

(b) The network pharmacy must request review of the
pharmacy benefit manager's decision by filing a written peti-
tion for review form. A form for this purpose is available at
WWW.insurance.wa.gov.

The petition for review must include:

(1) The network pharmacy's basis for appealing the phar-
macy benefit manager's decision in the first tier appeal,

(i) The network pharmacy's federal identification num-
ber, unified business identifier number, business address, and
mailing address;

(iii) The documents from the first tier review, including
the documents that the pharmacy submitted to the pharmacy
benefit manager as well as the documents that the pharmacy
benefit manager provided to the pharmacy in response to the
first tier review; and

(iv) Any additional information that the commissioner
may require.
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(c) The network pharmacy must deliver the petition for
review to the commissioner's Tumwater office by mail, hand
delivery, or by other methods that the commissioner may
make available;

(d) The network pharmacy must file the petition for
review with the commissioner within thirty days of receipt of
the pharmacy benefit manager's decision; and

(e) The network pharmacy making the appeal must have
less than fifteen retail outlets within the state of Washington
under its corporate umbrella. The petition for review that the
network pharmacy submits to the commissioner must state
that this requirement is satisfied, and must be signed and ver-
ified by an officer or authorized representative of the network
pharmacy.

(2) Time frames governing appeals to the commis-
sioner. The commissioner must complete the appeal within
thirty calendar days of the receipt of the network pharmacy's
appeal. An appeal before the commissioner is deemed com-
plete when a presiding officer issues an initial order on behalf
of the commissioner to both the network pharmacy and phar-
macy benefit manager under subsection (((7)) (8) of this sec-
tion. Within seven calendar days of the resolution of a dis-
pute, the presiding officer shall provide a copy of the initial
order to both the network pharmacy and pharmacy benefit
manager.

(3) Relief the commissioner may provide. The com-
missioner, by and through a presiding officer or reviewing
officer, may enter an order directing the pharmacy benefit
manager to make an adjustment to the disputed claim, deny-
ing the network pharmacy's appeal, or may take other actions
deemed fair and equitable.

(4) Notice. If the presiding officer under the use of dis-
cretion chooses to conduct an oral hearing, the presiding offi-
cer will set the time and place of the hearing. Written notice
shall be served upon both the network pharmacy and phar-
macy benefit manager at least seven days before the date of
the hearing. Service is to be made pursuant to WAC 284-180-
440(2). The notice must include:

(a) The names and addresses of each party to whom the
proceedings apply and, if known, the names and addresses of
any representatives of such parties;

(b) The official file or other reference number and name
of the proceeding, if applicable;

(c) The name, official title, mailing address and tele-
phone number of the presiding officer, if known;

(d) A statement of the time, place and nature of the pro-
ceeding;

(e) A statement of the legal authority and jurisdiction
under which the hearing is to be held;

(f) A reference to the particular sections of the statutes or
rules involved;

(g) A short and plain statement of the matters asserted by
the network pharmacy against the pharmacy benefit manager
and the potential action to be taken; and

(h) A statement that if either party fails to attend or par-
ticipate in a hearing, the hearing can proceed and the presid-
ing or reviewing officer may take adverse action against that
party.
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(5) Appearance and practice at a brief adjudicative
proceeding. The right to practice before the commissioner in
a brief adjudicative proceeding is limited to:

(a) Persons who are natural persons representing them-
selves;

(b) Attorneys at law duly qualified and entitled to prac-
tice in the courts of the state of Washington;

(c) Attorneys at law entitled to practice before the high-
est court of record of any other state, if attorneys licensed in
Washington are permitted to appear before the courts of such
other state in a representative capacity, and if not otherwise
prohibited by state law;

(d) Public officials in their official capacity;

(¢) A duly authorized director, officer, or full-time
employee of an individual firm, association, partnership, or
corporation who appears for such firm, association, partner-
ship, or corporation;

(f) Partners, joint venturers or trustees representing their
respective partnerships, joint ventures, or trusts; and

(g) Other persons designated by a person to whom the
proceedings apply with the approval of the presiding officer.

In the event a proceeding is converted from a brief adju-
dicative proceeding to a formal proceeding, representation is
limited to the provisions of law and RCW 34.05.428.

(6) Method of response. Upon receipt of any inquiry
from the commissioner concerning a network pharmacy's

appeal of a pharmacy benefit manager's decision in the first
tier appeal regarding reimbursement for a drug subject to pre-

determined reimbursement costs for multisource generic

drugs, pharmacy benefit managers must respond to the com-
appeals system.

(7) Hearings by telephone. If the presiding officer
chooses to conduct a hearing, then the presiding officer may
choose to conduct the hearing telephonically. The conversa-
tion will be recorded and will be part of the record of the
hearing.

(()) (8) Presiding officer.

(a) Per RCW 34.05.485, the presiding officer may be the
commissioner, one or more other persons designated by the
commissioner per RCW 48.02.100, or one or more other
administrative law judges employed by the office of adminis-
trative hearings. The commissioner's choice of presiding offi-
cer is entirely discretionary and subject to change at any time.
However, it must not violate RCW 34.05.425 or 34.05.458.

(b) The presiding officer shall conduct the proceeding in
a just and fair manner. Before taking action, the presiding
officer shall provide both parties the opportunity to be
informed of the presiding officer's position on the pending
matter and to explain their views of the matter. During the
course of the proceedings before the presiding officer, the
parties may present all relevant information.

(c) The presiding officer may request additional evi-
dence from either party at any time during review of the ini-
tial order. After the presiding officer requests evidence from
a party, the party has seven days after service of the request to
supply the evidence to the presiding officer, unless the pre-
siding officer, under the use of discretion, allows additional
time to submit the evidence.
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(d) The presiding officer has all authority granted under
chapter 34.05 RCW.

((6))) (9) Entry of orders.

(a) When the presiding officer issues a decision, the pre-
siding officer shall briefly state the basis and legal authority
for the decision. Within ten days of issuing the decision, the
presiding officer shall serve upon the parties the initial order,
as well as information regarding any administrative review
that may be available before the commissioner. The presiding
officer's issuance of a decision within the ten day time frame
satisfies the seven day requirement in subsection (2) of this
section.

(b) The initial order consists of the decision and the brief
written statement of the basis and legal authority. The initial
order will become a final order if neither party requests a
review as provided in WAC 284-180-430(1).

(10) Filing instructions. When a small pharmacy or a
pharmacy benefit manager provides information to the com-
missioner regarding appeals under WAC 284-180-420, the
small pharmacy or pharmacy benefit manager must follow

the commissioner's filing instructions, which are available at
wWww.insurance.wa.gov.

WSR 18-13-028
PERMANENT RULES
HORSE RACING COMMISSION
[Filed June 11, 2018, 8:44 a.m., effective July 12, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amends language to add additional duties that
a groom may be expected to perform.

Citation of Rules Affected by this Order: Amending
WAC 260-36-260.

Statutory Authority for Adoption: RCW 67.16.020.

Adopted under notice filed as WSR 18-10-064 on April
30, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 8, 2018.

Douglas L. Moore
Executive Secretary
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AMENDATORY SECTION (Amending WSR 12-23-015,
filed 11/9/12, effective 12/10/12)

WAC 260-36-260 Employees and duties. (1) Employ-
ees of licensed trainers are grooms, assistant trainers, exer-
cise riders (both at the track and at the farm), and pony riders
(both at the track and at the farm). Employees of a trainer
may only perform those duties for which they are licensed
and as outlined in this section. For the purposes of industrial
insurance coverage under the horse industry account, cover-
age will only extend while an employee is properly licensed
by the commission, employed by a licensed trainer, and only
performing duties associated with the employee's license.

(2) Exercise riders, both at the track and farm may only
perform the following duties:

(a) Exercise horses, which includes riding, lunge and line
drive horses;

(b) Assist with saddling horses for training;
(c) Unsaddle horses following training;
(d) Clean tack following training;

(e) An exercise rider may not perform any of the duties
of a groom, assistant trainer, pony rider, or other duties not
usually preparing horses for competition.

(3) Pony riders may only perform the following duties:
(a) Escort horses to the track during training;

(b) Escort horses to the receiving barn and to the stable
following a race;

(c) Escort horses to the starting gate in the post parade
during racing (pony rider - track only);

(d) Clean stalls, rake and clean stable area associated
with their ponies;

(e) A pony rider may not perform any duties of a groom,
assistant trainer, exercise rider, or other duties not normally
associated with escorting horses.

(4) Grooms may perform the following duties:

(a) Clean stalls, rake and clean stable area;

(b) Bathe, groom, feed, and water horses;

(¢) Lead horses to and from hot walkers or to the track
and/or receiving barn and paddock;

(d) Apply bandages, salves, topical medications, etc.;

(e) Tack horses for training;

(f) Handle horses in the paddock and test barn; ((and))

(g) Stacking or arranging feed and hay in the stable or
barn area of a track or farm where a trainer has coverage,

(when feed or supplies are delivered by a vendor the unload-
ing of the feed or supplies is excluded);

(h) Assist in the loading and unloading of horses from
trailers and van services in the stable or barn area of a track or
farm where a trainer has coverage; and

(i) A groom may not mount or ride a horse.

(5) Assistant trainers may perform the duties of a groom
and additionally may represent the trainer in other matters
such as entering and scratching horses. An assistant trainer
also may not mount or ride a horse.
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WSR 18-13-029
PERMANENT RULES
DEPARTMENT OF TRANSPORTATION
[Filed June 11, 2018, 11:27 a.m., effective July 12, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The proposal will require certified, for hire
pilot escort vehicle operators to carry proof of insurance on
them while performing the duties of a pilot/escort vehicle
operator.

Citation of Rules Affected by this Order: Amending
WAC 468-38-100(16).

Statutory Authority for Adoption: RCW 46.44.090,
46.44.093.

Adopted under notice filed as WSR 18-10-011 on April
20, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 1, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 1, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 11, 2018.

Kara Larsen, Director
Risk Management and
Legal Services

AMENDATORY SECTION (Amending WSR 17-11-001,
filed 5/3/17, effective 6/3/17)

WAC 468-38-100 Pilot/escort vehicle and operator
requirements. (1) A certified pilot/escort operator, acting as
a warning necessary to provide safety to the traveling public,
must accompany an extra-legal load when:

(a) The vehicle(s) or load exceeds eleven feet in width:
Two pilot/escort vehicles are required on two lane highways,
one in front and one at the rear.

(b) The vehicle(s) or load exceeds fourteen feet in width:
One escort vehicle is required at the rear on multilane high-
ways.

(c) The vehicle(s) or load exceeds twenty feet in width:
Two pilot/escort vehicles are required on multilane undivided
highways, one in front and one at the rear.

(d) The trailer length, including load, of a tractor/trailer
combination exceeds one hundred five feet, or when the rear
overhang of a load measured from the center of the rear axle
exceeds one-third of the trailer length including load of a
tractor/trailer or truck/trailer combination: One pilot/escort
vehicle is required at the rear on two-lane highways.
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(e) The trailer length, including load, of a tractor/trailer
combination exceeds one hundred twenty-five feet: One
pilot/escort vehicle is required at the rear on multilane high-
ways.

(f) The front overhang of a load measured from the cen-
ter of the front steer axle exceeds twenty feet: One pilot/
escort vehicle is required at the front on all two-lane high-
ways.

(g) The rear overhang of a load on a single unit vehicle,
measured from the center of the rear axle, exceeds twenty
feet: One pilot/escort vehicle is required at the rear on two-
lane highways.

(h) The height of the vehicle(s) or load exceeds fourteen
feet six inches: One pilot/escort vehicle with height measur-
ing device (pole) is required at the front of the movement on
all highways.

(1) The vehicle(s) or load exceeds twelve feet in width on
a multilane highway and has a height that requires a front
pilot/escort vehicle: One rear pilot/escort vehicle is required.

(j) The operator, using rearview mirrors, cannot see two
hundred feet to the rear of the vehicle or vehicle combination
when measured from either side of the edge of the load or last
vehicle in the combination, whichever is larger: One pilot/
escort vehicle is required at the rear on all highways.

(k) In the opinion of the department, a pilot/escort vehi-
cle(s) is necessary to protect the traveling public. Assign-
ments of this nature must be authorized through the depart-
ment's administrator for commercial vehicle services.

(2) Can a pilot/escort vehicle be temporarily reas-
signed a position relative to the load during a move?
When road conditions dictate that the use of the pilot/escort
vehicle in another position would be more effective, the
pilot/escort vehicle may be temporarily reassigned. For
example: A pilot/escort vehicle is assigned to the rear of an
overlength load on a two-lane highway. The load is about to
enter a highway segment that has curves significant enough
to cause the vehicle and/or load to encroach on the oncoming
lane of traffic. The pilot/escort vehicle may be temporarily
reassigned to the front to warn oncoming traffic.

(3) Can a certified flag person ever substitute for a
pilot/escort vehicle? In subsection (1)(d) and (e) of this sec-
tion, the special permit may authorize a riding flag person, in
lieu of a pilot/escort vehicle, to provide adequate traffic con-
trol for the configuration. The flag person is not required to
ride in the pilot/escort vehicle but may ride in the transport
vehicle with transporter's authorization.

(4) Must an operator of a pilot/escort vehicle be certi-
fied to operate in the state of Washington? Yes. To help
assure compliance with the rules of this chapter, consistent
basic operating procedures are needed for pilot/escort vehicle
operators to properly interact with the escorted vehicle and
the surrounding traffic. Operators of pilot/escort vehicles,
therefore, must be certified as having received department-
approved base level training as a pilot/escort vehicle operator
and must comply with the following:

(a) A pilot/escort vehicle operator with a Washington
state driver's license must have a valid Washington state
pilot/escort vehicle operator certificate/card which must be
on the operator's person while performing escort vehicle
operator duties.
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(b) A pilot/escort vehicle operator with a driver's license
from a jurisdiction other than the state of Washington may
acquire a Washington state escort vehicle operator certificate/
card, or operate with a certification from another jurisdiction
approved by the department, subject to the periodic review of
the issuing jurisdiction's certification program. A current list
of approved programs will be maintained by the department's
commercial vehicle services office.

(c) A pilot/escort vehicle operator certification does not
exempt a pilot/escort operator from complying with all state
laws and requirements of the state in which she/he is travel-
ing.

(d) Every applicant for a state of Washington pilot/escort
operator certificate shall attend an eight-hour classroom
training course offered and presented by a business, organiza-
tion, government entity, or individual approved by the
department. At the conclusion of the course, the applicant
will be eligible to receive the certification card after success-
fully completing a written test with at least an eighty percent
passing score. State of Washington pilot/escort vehicle oper-
ator certification cards must be renewed every three years.

(5) What are the pretrip procedures that must be fol-
lowed by the operator of a pilot/escort vehicle?

(a) Discuss with the operator of the extra-legal vehicle
the aspects of the move including, but not limited to, the vehi-
cle configuration, the route, and the responsibilities that will
be assigned or shared.

(b) Prerun the route, if necessary, to verify acceptable
clearances.

(c) Review the special permit conditions with the opera-
tor of the extra-legal vehicle. When the permit is a single trip
extra-legal permit, displaying routing information, the pilot/
escort operator(s) must have a copy of the permit, including
all special conditions and attachments.

(d) Determine proper position of required pilot/escort
vehicles and set procedures to be used among the operators.

(e) Check mandatory equipment, provided in subsec-
tions (9) and (10) of this section. Each operator is responsible
for his or her own vehicle.

(f) Check two-way communication system to ensure
clear communications between the pilot/escort vehicle(s) and
the transport vehicle and predetermine the channel to be used.

(g) Acknowledge that nonemergency electronic commu-
nication is prohibited except communication between pilot/
escort operator(s) and the transport vehicle during move-
ment.

(h) Adjust mirrors, mount signs and turn on lights, pro-
vided in subsections (8)(e) and (9)(a) and (b) of this section.

(6) What are the responsibilities of the operator of a
pilot/escort vehicle when assigned to be in front of the
extra-legal movement? The operator shall:

(a) Provide general warning to oncoming traffic of the
presence of the permitted vehicle by use of signs and lights,
provided in subsection (9) of this section;

(b) Notify the operator of the extra-legal vehicle, and the
operator(s) of any trailing pilot/escort vehicle(s), about any
condition that could affect either the safe movement of the
extra-legal vehicle or the safety of the traveling public, in suf-
ficient time for the operator of the extra-legal vehicle to take
corrective action. Conditions requiring communication
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include, but are not limited to, road-surface hazards; over-
head clearances; obstructions; traffic congestion; pedestrians;
etc.;

(c) Provide guidance to the extra-legal vehicle through
lane changes, egress from one designated route and access to
the next designated route on the approved route itinerary, and
around any obstacle;

(d) In the event of traffic buildup behind the extra-legal
vehicle, locate a safe place adjacent to the highway where the
extra-legal vehicle can make a temporary stop. Notify the
operator of the extra-legal vehicle, and the operator(s) of any
trailing pilot/escort vehicle(s), in sufficient time for the extra-
legal vehicle to move out of the traffic flow into the safe
place, allowing the following traffic to pass safely;

(e) In accordance with training, be far enough in front of
the extra-legal vehicle to allow time for the extra-legal vehi-
cle to stop or take corrective action as necessary when noti-
fied by the front pilot/escort operator. Be far enough in front
of the extra-legal vehicle to signal oncoming traffic to stop in
a safe and timely manner before entering any narrow struc-
ture or otherwise restricted highway where an extra-legal
vehicle has entered and must clear before oncoming traffic
can enter;

(f) In accordance with training, do not be any farther
ahead of the extra-legal vehicle than is reasonably prudent,
considering speed of the extra-legal vehicle, other traffic, and
highway conditions. Do not exceed a distance between pilot/
escort vehicle and extra-legal vehicle that would interfere
with maintaining clear two-way radio communication; and

(g) Assist in guidance to a safe place, and/or traffic con-
trol, in instances when the extra-legal vehicle becomes dis-
abled.

(7) What are the responsibilities of the operator of a
pilot/escort vehicle when assigned to be at the rear of the
extra-legal movement? The operator shall:

(a) Provide general warning to traffic approaching from
the rear of the extra-legal vehicle ahead by use of signs and
lights, provided in subsection (9) of this section;

(b) Notify the operator of the extra-legal vehicle, and the
operator(s) of any leading pilot/escort vehicle(s), about any
condition that could affect either the safe movement of the
extra-legal vehicle or the safety of the traveling public, in suf-
ficient time for the operator of the extra-legal vehicle to take
corrective action. Conditions requiring communication
include, but are not limited to, objects coming loose from the
extra-legal vehicle; flat tires on the extra-legal vehicle; rap-
idly approaching traffic or vehicles attempting to pass the
extra-legal vehicle; etc.;

(c) Notify the operator of the extra-legal vehicle, and/or
the operator of the lead pilot/escort vehicle, about traffic
buildup or other delays to normal traffic flow resulting from
the extra-legal move;

(d) In the event of traffic buildup behind the extra-legal
vehicle, notify the operator of the extra-legal vehicle, and the
operator(s) of any pilot/escort vehicle(s) in the lead, and
assist the extra-legal vehicle in its move out of the traffic flow
into the safe place, allowing the following traffic to pass
safely;

(e) In accordance with training, be far enough behind the
extra-legal vehicle to provide visual warning to approaching
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traffic to slow or stop in a timely manner, depending upon the
action to be taken by the extra-legal vehicle, or the condition
of the highway segment (i.e., limited sight distance, moun-
tainous terrain, narrow corridor, etc.);

(f) Do not follow more closely than is reasonably pru-
dent, considering the speed of the extra-legal vehicle, other
traffic, and highway conditions. Do not exceed one-half mile
distance between the pilot/escort vehicle and the extra-legal
vehicle in order to maintain radio communication, except
when necessary to safely travel a long narrow section of high-
way; and

(g) Pilot/escort operators shall not perform tillerman
duties while performing escorting duties. For this section, til-
lerman refers to an individual that operates the steering of the
trailer or trailing unit of the transport vehicle; and

(h) Assist in guidance to a safe place, and/or traffic con-
trol, in instances when the extra-legal vehicle becomes dis-
abled.

(8) What kind of vehicle can be used as a pilot/escort
vehicle? In addition to being in safe and reliable operating
condition, the vehicle shall:

(a) Be cither a single unit passenger car, including pas-
senger van, or a two-axle truck, including a nonplacarded ser-
vice truck;

(b) Not exceed a maximum gross vehicle weight or gross
weight rating of sixteen thousand pounds;

(c) Have a body width of at least sixty inches but no
greater than one hundred two inches;

(d) Not exceed the legal limits of size and weight, as
defined in chapter 46.44 RCW; ((and))

(e) Be equipped with outside rear-view mirrors, located
on each side of the vehicle((z)); and

(f) Not tow a trailer while escorting.

(9) In addition to equipment required by traffic law,
what additional equipment is required on the vehicle
when operating as a pilot/escort, and when is it used?

(a) A minimum of one flashing or rotating amber (yel-
low) light or strobe, positioned above the roof line, visible
from a minimum of five hundred feet to approaching traffic
from the front or rear of the vehicle and visible a full three
hundred sixty degrees around the pilot/escort vehicle. Light
bars, with appropriately colored lights, meeting the visibility
minimums are acceptable. Lights must only be activated
while escorting an extra-legal vehicle, or when used as traffic
warning devices while stopped at the side of the road taking
height measurements during the prerunning of a planned
route. The vehicle's headlights must also be activated while
escorting an extra-legal vehicle.

(b) A sign reading "OVERSIZE LOAD," measuring at least
five feet wide, ten inches high with black lettering at least
eight inches high in a one-inch brush stroke on yellow back-
ground. The sign shall be mounted over the roof of the vehi-
cle and shall be displayed only while performing as the pilot/
escort of an extra-legal load. When the vehicle is not per-
forming as a pilot/escort, the sign must be removed, retracted
or otherwise covered.

(¢) A two-way radio communications system capable of
providing reliable two-way voice communications, at all
times, between the operators of the pilot/escort vehicle(s) and
the extra-legal vehicle(s).
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(d) Nonemergency electronic communications is prohib-
ited except communication between the pilot/escort vehi-
cle(s) and the transport vehicle during movement.

(10) What additional or specialized equipment must
be carried in a pilot/escort vehicle?

(a) A standard eighteen-inch STOP AND SLOW paddle
sign.

(b) Three bi-directional emergency reflective triangles.

(c) A minimum of one five-pound B, C fire extinguisher,
or equivalent.

(d) A high visibility safety garment designed according
to Class 2 specifications in ANSI/ISEA 107-1999, American
National Standard for High Visibility Safety Apparel, to be
worn when performing pilot/escort duties outside of the vehi-
cle. The acceptable high visibility colors are fluorescent yel-
low-green, fluorescent orange-red or fluorescent red.

(e) A highly visible colored hard hat, also to be worn
when performing pilot/escort duties outside of the vehicle,
per WAC 296-155-305.

(f) A height-measuring device (pole), which is noncon-
ductive and nondestructive to overhead clearances, when
required by the terms of the special permit. The upper portion
of a height pole shall be constructed of flexible material to
prevent damage to wires, lights, and other overhead objects
or structures. The pole may be carried outside of the vehicle
when not in use. See also subsection (14) of this section.

(g) First-aid supplies as prescribed in WAC 296-800-
15020.

(h) A flashlight in good working order with red nose
cone. Additional batteries should also be on hand.

(11) Can the pilot/escort vehicle carry passengers? A
pilot/escort vehicle may not contain passengers, human or
animal, except that:

(a) A certified individual in training status or necessary
flag person may be in the vehicle with the approval of the
pilot/escort operator.

(b) A service animal may travel in the pilot/escort vehi-
cle but must be located somewhere other than front seat of
vehicle.

(12) Can the pilot/escort vehicle carry any other
items, equipment, or load? Yes, as long as the items, equip-
ment or load have been properly secured; provided that, no
equipment or load may be carried in or on the pilot/escort
vehicle that:

(a) Exceeds the height, length, or width of the pilot/
escort vehicle, or overhangs the vehicle, or otherwise impairs
its immediate recognition as a pilot/escort vehicle by the trav-
eling public;

(b) Obstructs the view of the flashing or rotating amber
lights, or "OVERSIZE LOAD" sign on the vehicle;

(c) Causes safety risks; or

(d) Otherwise impairs the performance by the operator or
the pilot/escort vehicle of the duties required by these rules.

(13) Can a pilot/escort vehicle escort more than one
extra-legal load at the same time? No, unless the depart-
ment determines there are special circumstances that have
resulted in an express authorization on the special permit.

(14) When and how must a pilot/escort vehicle use a
height-measuring device? The height-measuring device
(pole) must be used when escorting an extra-legal load in
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excess of fourteen feet six inches high, unless an alternative
authorization has been granted by the department and stated
on the special permit. The height pole must extend between
three and six inches above the maximum height of the extra-
legal vehicle, or load, to compensate for the affect of wind
and motion. The height measuring device (pole) shall be
mounted on the front of the lead pilot/escort vehicle. When
not in the act of escorting an extra-legal height move, or pre-
running a route to determine height acceptance, the height
pole shall be removed, tied down or otherwise reduced to
legal height.

(15) Do the rules change when a uniformed off-duty
law enforcement officer, using official police car or
motorcycle, performs the escorting function? While the
spirit of the rules remains the same, specific rules may be
modified to fit the situation.

(16) Are certified pilot/escort vehicle operators
required to have commercial auto insurance? Yes, for hire
certified pilot/escort vehicle operators are required to have
insurance to conduct the duties associated to this rule:

(a) One hundred thousand dollars for bodily injury to or
death of one person in any one accident;

(b) Three hundred thousand dollars for bodily injury to
or death of two or more persons in any one accident; and

(c) Fifty thousand dollars for damage to or destruction of

property of others in any one accident.

Satisfactory evidence of the insurance shall be carried at
all times by the operator of the pilot vehicle, which evidence

shall be displayed upon request by a law enforcement officer.

WSR 18-13-031
PERMANENT RULES
DEPARTMENT OF TRANSPORTATION

(Public Transportation Division)
[Filed June 11, 2018, 11:32 a.m., effective June 11, 2018]

Effective Date of Rule: June 11, 2018.

Purpose: To update chapter 468-550 WAC, Safety over-
sight of rail fixed guideway system rules, to meet the new
federal requirements identified in 49 U.S.C. § 5329 Public
Transportation Safety Program and further identified in 49
C.F.R. Part 674 State Safety Oversight.

The agency finds that an earlier effective date is required
by federal statute. Specifically, 49 U.S.C. § 5329 (e)(3)
requires the state to have in effect a state safety oversight pro-
gram approved by the United States Secretary of Transporta-
tion no later than three years after the date on which 49
C.F.R. Part 674 becomes effective, that is, no later than April
15, 2019. The agency finds that this rule must become effec-
tive without delay in order to facilitate compliance with 49
U.S.C. § 5329 (e)(3) and provide the secretary with adequate
time to review and approve the agency's state safety oversight
program by the deadline. Accordingly, this rule shall become
effective immediately upon filing with the code reviser.
RCW 34.05.380 (3)(a).

Citation of Rules Affected by this Order: New WAC
468-550-015, 468-550-061, 468-550-062, 468-550-063, 468-
550-100 and 468-550-110; and amending WAC 468-550-
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010, 468-550-020, 468-550-030, 468-550-040, 468-550-050,
468-550-060, 468-550-070, 468-550-080, and 468-550-090.

Statutory Authority for Adoption: RCW 81.104.115.

Other Authority: 49 U.S.C. § 5329 Public Transportation
Safety Program and further identified in 49 C.F.R. Part 674
State Safety Oversight.

Adopted under notice filed as WSR 18-10-009 on April
20, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 6, Amended 9, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 11, 2018.

Kara Larsen, Director
Risk Management and
Legal Services Division

AMENDATORY SECTION (Amending WSR 08-15-078,
filed 7/15/08, effective 8/15/08)

WAC 468-550-010 Purpose. This chapter is adopted to
comply with 49 C.F.R. Part ((659)) 674 and RCW 81.104.-
115, which requires the state of Washington to oversee the

((system)) agency safety program ((and-the-seeurityand
emefgeﬁey—pfepafedﬁess—plaﬂs)) of ra1l ﬁxed gu1deway ((sys-

Washington State Register, Issue 18-13

AMENDATORY SECTION (Amending WSR 08-15-078,
filed 7/15/08, effective 8/15/08)

WAC 468-550-020 Applicability. These rules are
applicable to all Washington state entities, public or private,

which own, operate, or maintain ((RFG—S—th&t—afe—net—fegu-
lated-by-the Federal Railroad-Administration)) RFGPTS as

defined in 49 C.F.R. Part 674.7.

These rules apply to all owners of rail fixed guideway
public transportation systems, as defined by (REW-8+104-—-
015)) 49 C.F.R. Part 674, which are required by RCW
81.112.180, 35.21.228, 35A.21.300, 36.01.210, 36.57.120,
36.57A.170, ((er-8+1H21480)) 81.104.015 to comply with the
requirements of the Washington state department of transpor-
tation for the development and implementation of ((a—sys-

tem)) an agency safety program plan ((and-aseeurity-and
emergeney-preparednessplan)).

AMENDATORY SECTION (Amending WSR 08-15-078,
filed 7/15/08, effective 8/15/08)

WAC 468-550-030 Definitions. For the purposes of
this chapter, the following definitions of terms shall apply
unless the context clearly indicates otherwise:

. (1) Acmdent((—fepeﬁ&b}e)) means ((aﬂy)) an event

&&Heﬁ)) oubhc transoortatlon svstems ( RFGPTS) as deﬁned

in 49 C.F.R. Part 674.7. These rules prescribe the ((system))
safety ((and-seeurity)) criteria to be met by (REGS))
RFGPTS and are intended to improve the safety ((and-seeu-
rity-of REGS)) of RFGPTS in Washmgton state. 49 C.F.R.

€5))) that involves any of the following: A report of a
serious injury to a person; a collision involving a rail transit
vehicle: a runaway train; an evacuation for life safety rea-

Part 674.11c and Part 674.13a require the establishment of a
state safety oversight agency (SSOA) in accordance with the

sons; or any derailment of a rail transit vehicle, at any loca-
tion, at any time, whatever the cause.

requirements of 49 U.S.C. 5329¢ and 5329¢(3)c. The Wash-
ington state department of transportation was designated in

(2) Accountable executive means a single, identifiable

person who has ultimate responsibility for carrying out the

1997 by Governor Gary Locke as the SSOA for the state of
Washington. WSDOT's designation and authority as the

safety management system of a public transportation agency;
responsibility for carrying out the agency's transit asset man-

SSOA is codified in RCW 81.104.115 and more recently in
chapter 33, Laws of 2016 (Senate Bill 6358).

NEW SECTION

WAC 468-550-015 Effective date. These rules are nec-
essary to comply with C.F.R. Part 674 and take effect upon
filing with the code reviser for emergency rule making per
the requirements outlined in RCW 34.05.350.

Permanent

agement plan; and control or direction over the human and
capital resources needed to develop and maintain both the

agency's public transportation agency safety plan in accor-
dance with 49 U.S.C. 5329(d) and the agency's transit asset
management plan in accordance with 49 U.S.C. 5326.

(3) Agency means any entity that provides rail fixed
guideway public transportation services.

(4) Agency safety plan is a document developed and
implemented for each rail fixed guideway system, which
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describes its safety policies, objectives, responsibilities, and
procedures. The requirements for this plan are established by
the Federal Transit Administration in C.F.R. 49 Part 674 and
further by the Washington state rail safety oversight program
standard.

(5) APTA guidelines means the American Public Transit
Association's Manual for the Development of Rail Transit
System Safety Program Plans.

(6) Collision means a vehicle/vessel accident in which
there is an impact of a transit vehicle/vessel with:

» Another transit vehicle;

* A nontransit vehicle;

¢ A fixed object;

* A person(s) (suicide/attempted suicide included);

* An animal;

* A rail vehicle;

* A vessel:;

¢ A dock.

7) Contractor means an entity that performs tasks
required by this chapter on behalf of the department or a
RFGPTS.

(8) Department means the Washington state department
of transportation, which has been designated as the state
safety oversight agency.

(« o . . .
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M) (9) Emergency means a situation which is life-
threatening to passengers, employees, or others or which
causes damage to any rail fixed guideway vehicle or facility
or results in a significant ((theft)) loss of services which
severely affects the ability of the system to fulfill its mission.

((68Y)) (10) Evacuation (reportable) is a condition that
occurs when persons depart from transit vehicles or facilities
for life safety reasons, including self-evacuations for life
safety reasons. Evacuations to a location that may put passen-
gers or patrons in imminent danger (such as controlled rail
right of way) must also be reported.

(11) Fatality means a death or suicide confirmed within
thirty days of a reportable event. Excludes deaths in or on
transit property that are a result of illness or other natural
causes.

(12) FTA means the Federal Transit Administration, or
its successors, an agency within the U.S. Department of
Transportation.

((9)) (13) Hazardous condition means a set of circum-
stances that if not identified and corrected has or will result in
personal injury or property damage. It includes unacceptable
hazardous conditions.

((48))) (14) Incident means an event that involves any
of the following: A personal injury that is not a serious injury:
one or more injuries requiring medical transport; or damage

to facilities, equipment, rolling stock. or infrastructure that
disrupts the operations of a rail transit agency.

WSR 18-13-031

(15) Incident reporting thresholds are criteria established
by Federal Transit Administration in C.F.R. 49 Part ((659))
674 and further by the Washington state rail safety oversight
program standard for determining which accidents/incidents
require investigation.

(1)) (16) Investigation means a procedure that the
department or a (REGS)) REGPTS utilizes to determine the
cause of a reportable accident, hazardous condition, or secu-
rity breach.

((#2)) (17) Major system enhancement means any
modification to an existing RFGPTS that will significantly

impact the operations and maintenance of the system, includ-
ing opening new stations, system wide modification or

replacement of equipment, expanded operations and mainte-

nance facilities, or significant increases to system capacity.
(18) Medical attention means emergency care at a state-

licensed general hospital, critical access hospital, or health
clinic, or by a religious practitioner.

((H%?—P—L&n—meaﬂs—the—sys%eﬁrs&fety—pfegﬁﬁn—}ﬁ&n—&ﬂé

. Heies—objectives. i i fres.
&4))) (19) Procedure means an established and docu-
mented method to perform a task.
((#5))) (20) Rail fixed guideway public transportation

system or ((*REGS")) "RFGPTS" means ((a-tightheavy-or

tem)) any fixed guideway system that uses rail, is operated
for public transportation, is within the jurisdiction of a state,
and is not regulated by the Federal Railroad Administration,
or its successor. Rail fixed guideway public transportation
system (or "RFGPTS") also means any such projects in engi-
neering or construction phases. Rail fixed guideway public
transportation systems include, but are not limited to, rapid
rail, heavy rail, light rail, monorail, trolley, inclined plane,
funicular, and automated guideway.

((6))) (21) Rail transit agency (RTA) means any city,
town, county, transportation authority, public transportation
benefit area, regional transit authority, or other agency that
owns a RFGPTS and bears ultimate accountability for it.

(22) Revenue line segment means that portion of a fixed
guideway system upon, under, or through which a (REGS))
RFGPTS provides service available to the ((gereral)) public.
It includes stations used by the system's passengers to enter or
leave the (REGS's)) REGPTS's conveyance.

(@D Rish ] babititv ot ]

&8))) (23) Safety means freedom from danger.

Permanent
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21)) (24) Security means freedom from intentional
danger.

((22))) (25) Security breach means an unforeseen event
or occurrence that endangers life or property and may result
in the loss of services or system equipment.

((62—39—Sefwee—a¥&1+ab}e—te—the—geﬂefal—pubh&dees—ﬂe%

293)) (26) System expansion means any modification to
an existing RFGPTS that will increase the distance over
which trains can travel in passenger service, including line
extensions or new lines.

(27) Washington state rail safety oversight program is
the program administered by the Washington state depart-
ment of transportation to ensure compliance by rail fixed
guideway public transportation systems with the Washington
state rail safety oversight program standard.

(28) Washington state rail safety oversight program stan-
dard is a document developed and adopted by the Washing-
ton state department of transportation that describes the poli-
cies, objectives, responsibilities, and procedures used to pro-
vide safety and security oversight of rail fixed guideway
systems. This document is a requirement established by the
Federal Transit Administration in C.F.R. 49 Part ((659)) 674.

((B9)yYnaeeeptable-hazard-is-areal-or potential-condi-
tion-that-may-endanger humanlife-or property-that-afteran

Permanent
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1)) (29) Unacceptable hazardous condition means a
hazardous condition classified by the rail transit agency as
being unacceptable based on a hazardous resolution matrix or
other evaluation methodology approved by the department.

AMENDATORY SECTION (Amending WSR 08-15-078,
filed 7/15/08, effective 8/15/08)

WAC 468 550 040 Requlrements for ((system—sa-fet—y

)) gencysafety plans ' ((
%haﬁepef&teseaseﬂa%bksha}kpfepafe—a—system—safeﬁkpfegfam
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undertake—itsseasonal-operations:)) (1) Rail transit agencies

must establish an agency safety plan that complies with the
requirements set forth in the Washington state rail safety
oversight program standard, which conforms to current fed-
eral regulations for agency safety plans. These requirements

include the establishment of an agency safety policy, a safety

and risk management program, a safety assurance program,
and a safety promotion program.

(2) Agency safety plans must establish the agency proce-
dures for the review and revision of the plan. The filing, sub-
mittal, review, and approval of agency safety plans must
comply with the standard set forth in WAC 468-550-050.

(3) As described in WAC 468-550-060, agency safety
plans are subject to reviews and audits from the Washington
state rail safety oversight program and the Federal Transit
Administration.

(4) Rail transit agencies must conduct internal audits of
agency safety plans per the requirements of WAC 468-550-
060.

(5) Agency safety plans must establish procedures for
the notification, investigation, and reporting of accidents,
incidents, and hazards in conformance with the requirements
of WAC 468-550-070.

(6) Agency safety plan policy statements must be
approved and signed by the agency's accountable executive.
The policy statement must assign responsibility for carrying
out the plan to the designated agency accountable executive.

(7) Each RFGPTS shall implement and comply with the
provisions of its plans and any revisions thereto. Further,
should the RFGPTS experience a change in ownership or a
change in operating or maintenance providers, the REGPTS
shall require continued compliance with the REGPTS's estab-

lished plans and shall notify the department of any change of
ownership or operating or maintenance providers within

thirty days of the effective date of transfer or contract.

AMENDATORY SECTION (Amending WSR 08-15-078,
filed 7/15/08, effective 8/15/08)

WAC 468-550-050 ((Pepartment)) Procedures for

((reviewing;approving)) the submittal, review. approval,
and fllmg ((H-H—ﬁ*ed—gtud-emw—s-ysfeﬁrsa-fet-y—pﬁagram

inspections)) of agency safety plans. (((1)a) Fhe depart-

[27]
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maintained-bythe-departmentinapermanentfile)) (1)

Agency safety plans must be submitted within three months
prior to operations of a new RFGPTS, a system expansion, or
a major system enhancement to an existing REGPTS.

(2) Full compliance and approval of agency safety plans
must be obtained in writing from WSDOT prior to commenc-
ing REGPTS operations. The department and the RTA must
accelerate review and revision timelines as necessary to
ensure agency safety plan approval prior to the REGPTS start
of service date.

(3) The department must review and evaluate plans

according to criteria set forth in the Washington state rail
safety oversight program standard.

Permanent
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(4) Each calendar year, as part of its annual safety pro-
gram report submittal, the transit agency must provide the
department with documentation of its annual review of the
agency's safety plan.

(5) The department shall provide written approval of the
RFGPTS's agency safety plan or provide written comments
to the REGPTS specifying required changes. The REGPTS

shall revise its plan to incorporate the department's review
comments, if any, within sixty days after receipt thereof, and

resubmit its revised plan for review. After resolving issues
arising in the review process, the department shall notify the
RFGPTS of'its concurrence with the plans. The plans and the
department's concurrence shall be maintained by the depart-
ment in a permanent file.

(6) The REGPTS shall not transmit any security sensitive
portions of its plans, as defined by 49 C.F.R. Part 1520. The

RFGPTS shall notify the department of the location and
availability of any security sensitive information.

(7) Each RFGPTS may develop procedures to imple-
ment this subsection. The Washington state rail safety over-
sight program standard may require these procedures to be
included, summarized, or cited in the agency safety plan.

(8) Failure to comply with the requirements established
in WAC 468-550-040, 468-550-050, 468-550-060, 468-550-

070, and the Washington state rail safety oversight program

standard may result in financial or other penalties. Financial
or other penalties will be determined in accordance with

WAC 468-550-080.

AMENDATORY SECTION (Amending WSR 08-15-078,
filed 7/15/08, effective 8/15/08)

WAC 468-550-060 Annual ((and-triennial)) internal
safety ((amd-seewrity)) audits and reports. (1)((ta)Eaeh
REGS)) Each RFGPTS shall perform scheduled internal
safety ((and-seeurity)) audits to evaluate compliance with the
Washington state rail safety oversight program standard, to
identify hazardous and risk conditions, and ((me&sufe—t-he
effeetiveness-ofitsplans-The REGS)) to verify that it is fully
implementing its safety program as described in its plans and
procedures. The RFGPTS shall include its internal safety
((aﬂd—seeuf‘rt-y)) audit schedule for the ((rext-year-with)) fol-
lowing year in the annual report as required ((ir)) by WAC
468 550 -070(5). These audits shall ((inelade; butarenotlim-

GiReviewing REGSrecordsfor-all phases—of system
operations,maintenaneeand-seeurity:)) determine the level

at which the agency has implemented the agency safety plan.
Audits may include, but are not limited to, the observation of
employees performing system operations and maintenance
activities, employee rules compliance checks, the sampling
and inspection of selected system components, interviews,
and records reviews.

(2) The (RFGS)) REGPTS shall select a qualified per-
son(s) or contractor to perform its internal audits and shall
notify the department not later than ten days prior to perform-
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ing the internal audits. The notification shall include date(s)
of audit, what is to be audited, and the qualifications of those
selected to perform the audit, such qualifications are subject
to departmental concurrence and should describe what rele-

vant experience and/or training qualifies the auditor(s) to

conduct these audits. The department may assess the effec-

tiveness of each (REGS)) REGPTS audit program; however,
any departmental review or concurrence shall not substitute
for the (REGS's)) REGPTS's own safety ((and-seeurity))
inspection audit programs, nor relieve the (REGS)) REGPTS
from its ((sele-liability)) responsibility for the safety ((and
seeurity)) of its system.

))) (3) Where the agency is not fully implementing its
agency safety plan, or is not implementing its safety program
in accordance with the agency safety plan, the agency must
clearly identify deficiencies in its audit report, per the

requirements of Washington state rail safety oversight pro-
gram standard.
(4) Each RFGPTS shall prepare, maintain, and make

available for departmental review, records that document the
results of all tests, inspections, and audits conducted by the
RFGPTS or its contractor in compliance with the plans.

These records shall be maintained by the REGPTS for a min-
imum of three years. Failure to provide the department with
audit reports and associated records and documentation may

result in financial or other penalties as described in WAC
468-550-080.

(5) Internal safety ((and-seeurity)) audits shall be docu-
mented in an annual report that includes the dates the audits
were conducted, the scope of the audit activity, the audit find-
ings and recommendations, the status of any corrective
actions taken as a result of the audit activity and the results of
each audit in terms of the adequacy and effectiveness of the
plan. This annual report for the internal safety ((and-seet-
rity)) audits performed during the preceding year shall be

WSR 18-13-031

included with the annual safety report ((required)) specified
in WAC ((468-550-676(5))) 468-550-100.

((6))) (6) The department ((shﬂ-H—&udtt—eaeh—RFG—S—p}&ﬂ

6y Each REGS-that-eperates—seasenaly-shall- be-exempt
from-the-provistons-ef this-seetion)) may conduct an indepen-

dent investigation of the agency's audit program or of specific

deficiencies and findings identified by the REGPTS internal
safety audits.

Permanent
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NEW SECTION

WAC 468-550-061 Triennial safety program audits
conducted by the department. (1) The department shall
audit each RFGPTS's compliance with the agency safety plan
at least once every three years in accordance with the require-
ments of the Washington state rail safety oversight program
standard. The RFGPTS shall be given written notification of
the audit scope and schedule at least thirty days in advance of
the department's audit. Each audit shall be conducted in
accordance with an audit checklist. Documentation which
may be requested by the department as part of the audit
includes, but is not limited to:

(a) The RFGPTS operating rule book, bulletins, and pro-
cedures;

(b) Operations and maintenance logs and records;

(c) The RFGPTS maintenance manuals and procedures
for vehicles, facilities, track and signals;

(d) The RFGPTS procedures for identifying, document-
ing, evaluating, and correcting hazards;

(e) The RFGPTS system design criteria and project engi-
neering procedures for system modifications;

(f) The RFGPTS annual internal audit reports for the pre-
vious three years;

(g) The RFGPTS corrective action plans for reportable
accidents and unacceptable hazardous conditions reported to
the department during the previous three years;

(h) APTA audit reports;

(1) National Transportation Safety Board accident inves-
tigation reports, Federal Transit Agency investigation or
audit reports, or peer review reports, if any, prepared during
the previous three years.

(2) Upon the department's completion of the on-site por-
tion of the triennial safety program audit, the audit team
leader shall issue a final audit report following the process
established in the Washington state rail safety oversight pro-
gram standard. The final audit report shall contain the depart-
ment audit team's findings and recommendations. The final
audit report shall also include the department audit team's
evaluation of the RFGPTS agency safety plan's compliance
with the Washington state rail safety oversight program stan-
dard and a determination of whether it should be updated.
The RFGPTS must address all findings and recommenda-
tions identified in the final report by following the require-
ments set forth in the Washington state rail safety oversight
program standard.

NEW SECTION

WAC 468-550-062 Additional external audits con-
ducted on RFGPTS safety programs and plans. (1) The
RFGPTS must notify the department of the schedule and
scope for all external audits and investigations which will
include the review of the agency safety plan, safety programs,
safety critical functions, safety certification, transit asset
management plan or drug and alcohol program. These
include, but are not limited to, audits and investigations to be
conducted by the Federal Transit Administration, USDOT,
DHS, NTSB, or OSHA. The RFGPTS must notify the depart-
ment of the schedule and scope at least one week prior to the
start of audit activities.

Permanent
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(2) The Federal Transit Administration conducts an audit
of WSDOT's state safety oversight program once every three
years. The RFGPTS will participate in these audits and pro-
vide relevant safety program documentation and records if
requested by the Federal Transportation Administration or
the department.

NEW SECTION

WAC 468-550-063 Audits conducted of department's
state safety oversight program. The RFGPTS will provide
documentation if requested by auditors or by department per-
sonnel in support of external state or federal audits of the
department's state safety oversight program. These include,
but are not limited to, triennial reviews conducted by the FTA
Transit Safety Oversight office of the department's SSO pro-
gram compliance.

AMENDATORY SECTION (Amending WSR 08-15-078,
filed 7/15/08, effective 8/15/08)

WAC 468-550-070 Notifying of, investigating, and
reporting accidents and unacceptable hazardous condi-
tions. (1) Each (RFEGS)) RFGPTS shall notify the depart-
ment ((by—te}epheﬂe—e}eetfeﬂtc—maﬂ—er—f&eﬁmﬁe)) per the

requirements set forth in the Washington state rail safety
oversight program standard within two hours of the occur-

rence of any reportable accident((;-erwithintwenty-four
!  the identificati » A by




Washington State Register, Issue 18-13

REGS-shall-ensure-delivery-ofthe-annual report to-the depart-
mentnoJater thanFebruary 1-after the-year being reported)).

(2) Each RFGPTS shall notify the Federal Transit
Administration (FTA) of reportable hazards, incidents, and

accidents per the requirements 0f 49 C.F.R. 674.33.

(3) Each RFGPTS shall notify the department per the

requirements set forth in the Washington state rail safety
oversight program standard within two hours of the discovery
of any unacceptable hazardous condition.

(4) Each RFGPTS shall notify the department of all other
reportable hazards or incidents within the reporting timelines
set forth in the Washington state rail safety oversight pro-
gram standard.

(5) Each RFGPTS shall investigate all reportable acci-
dents and unacceptable hazardous conditions. The REGPTS
may use its own staff or a contractor to conduct its investiga-
tion and shall designate a staff person to be responsible for
submitting written investigation reports and findings to the
department, on a department form, within forty-five calendar

days after the reportable accident or unacceptable hazardous
condition was discovered. This report shall identify the

causal factors contributing to the occurrence and contain a
corrective action plan with an implementation schedule to
prevent a recurrence of the accident, or to mitigate the unac-

ceptable hazardous condition.
(a) In the event that the RFGPTS does not have all of the

data and analysis necessary to complete a final report, the
RFGPTS must submit a draft within forty-five days that doc-
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action plan, or the implementation schedule, the department

shall take the following actions:

(1) Within forty-five calendar days of receipt of the
investigation report, confer with the RFGPTS about its pre-
liminary review findings and explain what needs to be
changed;

(ii) If the RFGPTS agrees with the department's recom-
mendations, then the RFGPTS shall amend its report to the
department in writing within ten calendar days. This then fol-
lows the normal WSDOT approval process:

(iii) If the REGPTS does not agree with the department's
recommendations, then it must submit its concerns and issues
in writing within ten days to the department. The department
shall submit the plan to the FTA transit safety oversight
office for their review. The FTA shall make the final determi-
nation.

(6) The department has authority to perform separate,
independent investigations of reportable accidents or unac-
ceptable hazardous conditions at its own discretion.

(a) WSDOT at its discretion may choose to conduct an
independent investigation of any accident meeting the thresh-
olds specified in WSDOT SSO program standard utilizing its
own personnel or an authorized contractor.

(b) WSDOT may initiate its own investigation at any
time prior to adopting the RTA's accident investigation
report. WSDOT will inform the RTA of its intention to con-
duct an independent investigation in advance of beginning
investigation activities on RTA facilities and infrastructure or
involving interviews with RTA personnel. WSDOT will
advise the RTA of the personnel who will be conducting the
independent investigation, and provide a preliminary sched-
ule of the investigation process prior to the start of investiga-
tion activities.

(c) All WSDOT authorized accident investigation per-
sonnel, including consultants hired for the purpose of con-
ducting an accident investigation, are granted authority under

the state safety oversight program to do all things reasonable
and necessary to conduct their investigation including, but
not limited to. entering RTA facilities, accident scenes, and
other relevant locations; examining the property, vehicles,
and records of the RTA; interviewing RTA personnel; and
evaluating records, materials, data, analysis, and other infor-
mation which is pertinent to the investigation. It is expected
that the RTA will provide the WSDOT investigation team the
resources and information necessary to conduct the investiga-
tion in an effective and efficient fashion.

(7) _All reportable accidents and hazards must be

included in an annual safety program summary report to the
department per WAC 468-550-100.

uments progress to date.

(b) Under no circumstance may the final report be sub-
mitted more than four months from the date of the incident.

(c) The department shall review the REGPTS final inves-
tigation report, corrective action plan, and accompanying
implementation schedule to ensure that it meets the goal of
preventing and mitigating a recurrence of the reportable acci-
dent or unacceptable hazardous condition.

(d) In the event that the department does not concur with
the findings of the REGPTS investigation, the corrective

AMENDATORY SECTION (Amending WSR 08-15-078,
filed 7/15/08, effective 8/15/08)

WAC 468-550-080 Notifying of and applying finan-
cial penalties. (((D—TFhe-duedatesfor-documentation

Permanent
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payment—Venue-forany-action-hereundershall-be-Thursten
Ceunty:)) (1) If any RFGPTS fails to comply with any of the

requirements or due dates specified in the Washington state
rail safety oversight program standard, the department shall
notify the RFGPTS in writing of such a violation. These vio-
lations will be designated by the department to be one or
more findings of noncompliance.

(2) The RFGPTS will have fifteen calendar days to
respond to this notification with:

(a) Documentation and records of corrective actions

WSR 18-13-031

new deadline may result in the issuance of a determination of
noncompliance.
(d) Determination of noncompliance - Where the depart-

ment determines that violations have not been adequately
addressed by the REGPTS and there is an absence of accept-
able corrective actions taken and/or of acceptable scope and
schedule of corrective actions to be taken.

(4) Where, the department issues a determination of non-
compliance, the department may issue a second and final
notification in writing that states a new deadline by which a
financial penalty will be imposed if noncompliance findings
cannot be addressed. The amount of the financial penalty will
be stated in the written notification. If more than one finding

of noncompliance exists, more than one financial penalty
may be imposed. Financial penalties will be as follows:
(a) The department may issue a financial penalty of ten
thousand dollars for each determination of noncompliance.
(b) Thirty days following the issuance of a financial pen-
alty, the department will determine if the status of the viola-

tion remains in noncompliance status. This determination
will be based on a review of all additional submittals and

actions taken by the RFGPTS. If the status has not been
changed to determination of compliance or determination of
noncompliance with exception, the department may impose
an additional financial penalty of ten thousand dollars per
finding of noncompliance.

(c) Following each subsequent thirty-day period, the
department will review all additional submittals and actions

and impose an additional financial penalty of ten thousand
dollars until the determination is reduced to either a finding
of noncompliance with exception or a finding of compliance.

(d) If a RFGPTS fails to remit the full amount of the

imposed financial penalty within sixty days of when due, the
department may seek judicial enforcement to recover full
payment. Venue for any action hereunder shall be Thurston
County.

(5) Additionally, following any issuance by the depart-

ment of a determination of noncompliance or of inadequate
progress in addressing it, the department may require a meet-

taken, for department review, that fully address the violations

ing with the director responsible for the REGPTS's operations

and findings of noncompliance; or
(b) Justification for its failure to comply or to provide the

and maintenance, or with the agency's chief executive, to dis-
cuss the RFGPTS's progress in completing the documenta-

required records. The justification must include records of all

tion and the potential consequences of delay.

supporting documentation, corrective actions taken, and all
other mitigation plans proposed, planned or implemented

AMENDATORY SECTION (Amending WSR 08-15-078,

with intent to address the violation.

(3) Within thirty days of receipt of the RFGPTS
response, the department will review and issue one of the fol-
lowing determinations:

(a) Determination of compliance - Where the department
determines that violations have been fully addressed and non-
compliance findings can be closed.

(b) Determination of noncompliance with exception -
Where the department determines that the REFGPTS has taken
action to address violations and has a corrective action plan,
acceptable in scope and schedule, in place to come into com-
pliance.

(c) The department may establish a new deadline by
which the corrective action plan addressing violations must
be fully implemented. Failure by the REGPTS to meet this

filed 7/15/08, effective 8/15/08)
WAC 468-550-090 ((Reimbursementfor-costs-assoei-

granr)) Suspension of service. modification of service. or
the removal of equipment due to failure to mitigate to

hazardous conditions. (((H-Owners-efrail-fixedguideway
hallreimt WSDOT £ . | fori
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ratl-fixed-guideway systemsfor-thereimbursement-of costs
deseribed-abeve:)) When a known unacceptable hazardous
condition is not mitigated to an acceptable level by REGPTS
owners or operators, the department may require the suspen-
sion or modification of service or the suspended use or
removal of equipment. The department may impose sanc-
tions per WAC 468-550-080 upon owners or operators of
REGPTS for failure to meet deadlines of submissions of
required reports and audits.

NEW SECTION

WAC 468-550-100 Safety program annual report. (1)
Per the requirements of the Washington state rail safety over-
sight program standard, the RFGPTS will prepare and submit
to the department a safety program annual report which sum-
marizes the agency's safety program activities during the
most recent calendar year, including a summary of accidents,
incidents, hazards, and internal safety program audits.

(2) The annual safety program annual report must be
submitted to the department on or before February 15th of
each year.

NEW SECTION

WAC 468-550-110 Special provisions for rail fixed
guideway public transportation systems crossing state
lines and operating in both Washington and a bordering
state. (1) When a RFGPTS crosses state lines and is operat-
ing in Washington and a bordering state, the department will
comply with the requirements set forth in 49 C.F.R. Part
674.15 for the designation of an oversight agency for a mul-
tistate system. The department will coordinate with the
neighboring state SSOA and either ensure that both Washing-
ton's SSOA and the bordering state's SSOA are implementing
uniform safety standards and requirements upon the RFGPTS
(674.15a) or that a single SSOA is designated as the SSOA
(674.15b).

(2) Where a bordering state agency is serving as the sin-
gle entity SSOA, the bordering state's program standard and
other safety standards and procedures will be used for over-
sight of the RFGPTS, unless otherwise stated through agree-
ment or law. The Washington state rail safety oversight pro-
gram standard will continue to apply to all other RFGPTS
within Washington not subject to the special provisions of
this section.

(3) An agreement will be established with the bordering
state to set coordination of oversight duties and reporting for
the RFGPTS subject to the program standard of a bordering
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state. The agreement must address the allocation of costs
between the two states.

WSR 18-13-053
PERMANENT RULES
SOUTHWEST CLEAN
AIR AGENCY
[Filed June 13,2018, 11:57 a.m., effective July 14, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: SWCAA 476-030 Definitions. The proposed
rule change adds additional definitions necessary for imple-
mentation and updates existing definitions.

SWCAA 476-040 Asbestos Survey Requirements. The
proposed rule change clarifies and updates existing asbestos
inspection and sampling procedures, adds alternate inspec-
tion and sampling procedures, and adds asbestos inspection
reporting requirements to require detailed inspection infor-
mation, as well as details of identified asbestos-containing
materials.

SWCAA 476-050 Notification Requirements and Fees.
The proposed rule change reduces the required notification
period from ten business days to ten calendar days for both
the Notice of Intent to Remove Asbestos and Notification of
Demolition, adds abandoned asbestos-containing materials
procedures, and adds State of Emergency procedures for
storms, floods, or other disasters. Minor clarifications and
updates will be made to existing language.

SWCAA 476-060 Procedures for Asbestos Emission
Control. The proposed rule change adds a provision for stor-
age of asbestos-containing materials in a leak tight container.
Minor clarifications and updates will be made to existing lan-
guage.

SWCAA 476-070 Disposal of Asbestos-Containing
Waste Material. The proposed rule change adds waste track-
ing requirements for the disposal of any asbestos-containing
waste materials. Minor clarifications and updates will be
made to existing language.

SWCAA 476-080 Demolition By Intentional Burning.
The proposed rule change increases the notification period
for fire training burns from five calendar days to ten calendar
days. Minor clarifications and updates will be made to exist-
ing language.

Citation of Rules Affected by this Order: Amending
SWCAA 476-030, 476-040, 476-050, 476-060, 476-070,
476-080.

Statutory Authority for Adoption: RCW 70.94.141.

Adopted under notice filed as WSR 18-06-094 on March
6, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 6, Repealed 0.

WSR 18-13-057

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
6, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 7, 2018.

Uri Papish
Executive Director

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 18-14 issue of the Register.

WSR 18-13-057
PERMANENT RULES
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed June 14, 2018, 8:18 a.m., effective July 15, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 139-05-300 identifies the minimum in-
service training requirements for certified and reserve peace
officers. The addition of this language will add the online cri-
sis intervention, two-hour course as one of the mandated
courses as per RCW 43.101.427.

Citation of Rules Affected by this Order: Amending 2
[WAC 139-05-300 (1)(e) and (2)(d)].

Statutory Authority for Adoption: RCW 43.101.080.

Other Authority: SB 6145.

Adopted under notice filed as WSR 18-05-096 on Febru-
ary 21, 2018.

Changes Other than Editing from Proposed to Adopted
Version: WAC 139-05-300 identifies the minimum in-ser-
vice training requirements for certified and reserve peace
officers. The addition of this language will add the online cri-
sis intervention, two-hour course as one of the mandated
courses as per RCW 43.101.427.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 2 [1], Repealed 0.

Date Adopted: June 13, 2018.

Sonja Peterson
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 16-19-040,
filed 9/14/16, effective 10/15/16)

WAC 139-05-300 Requirement for in-service train-
ing. The commission recognizes that continuing education
and training is the cornerstone for a successful career as a
peace officer in providing competent public safety services to
the communities of Washington state.

(1) Effective January 1, 2006, every peace officer certi-
fied under RCW 43.101.095 or 43.101.157 will complete a
minimum of twenty-four hours of in-service training annu-
ally.

(a) This requirement is effective January 1, 2006, for
incumbent officers.

(b) The in-service training requirement for each newly
hired officer must begin on January 1st of the calendar year
following their certification as a result of successful comple-
tion of the basic law enforcement academy, equivalency
academy, or approved waiver as provided by WAC 139-03-
030.

(¢) Training may be developed and provided by the
employer or other training resources.

(d) The commission will publish guidelines for approved
in-service training.

(e) As of July 1, 2018, the twenty-four hours must
include the successful completion of the training commis-

sion's two-hour annual online crisis intervention course pre-
scribed under RCW 43.101.427.

(2) Effective January 1, 2016, every reserve peace offi-
cer as defined by WAC 139-05-810 will complete a mini-
mum of twenty-four hours of in-service training annually.

(a) The in-service training requirement for each newly
appointed reserve peace officer/tribal peace officer must
begin on January lst of the calendar year following their
appointment as a result of successful completion of the basic
reserve law enforcement academy, basic reserve academy
equivalency process, or approved waiver as provided by
WAC 139-03-030.

(b) Training may be developed and provided by the
employer or other training resources.

(¢) The commission will publish guidelines for approved
in-service training.

(d) As of July 1, 2018, the twenty-four hours must
include the successful completion of the training commis-
sion's two-hour annual online crisis intervention course pre-
scribed under RCW 43.101.427.

(3) All records for training required for this rule must be
maintained by the employing agency and be available for
review upon request by an authorized commission represen-
tative.

(a) The commission will maintain records of success-
fully completed commission-registered courses.

(b) Upon request, the commission will furnish a record-
keeping template for use by agencies to track training.

(4) The sheriff or chief of an agency may request an
extension of three months for peace officers in their employ
by notification in writing to the commission, identifying
those specific officers.

(a) A sheriff or chief may request a three-month personal
extension of the requirement by doing so in writing to the
commission.
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(b) Written requests submitted under the provision of
this subsection must be received by December 1st of the cal-
endar year in question.

(c) The three month extension under this provision pro-
vides the individuals named until March 31st to complete the
mandated twenty-four hours.

(d) Any training obtained during this three month exten-
sion only counts towards the previous year being audited.

(5) The commission auditor may, on a case-by-case
basis, grant exceptions for individuals with extenuating cir-
cumstances where the employing agency has made every rea-
sonable effort to obtain training for the officer.

WSR 18-13-058
PERMANENT RULES
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed June 14, 2018, 8:24 a.m., effective July 15, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This criminal records check will ensure that
applicants to the basic corrections academy have undergone a
search of state and national criminal history records informa-
tion.

Statutory Authority for Adoption: RCW 43.101.080.

Adopted under notice filed as WSR 18-09-101 on April
18, 2018.

Changes Other than Editing from Proposed to Adopted
Version: This criminal records check will ensure that appli-
cants to the basic corrections academy have undergone a
search of state and national criminal history records informa-
tion.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 1, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 13, 2018.

Sonja Peterson
Rules Coordinator

NEW SECTION

WAC 139-10-211 Backgrounding requirement for
admission to basic corrections officers academy. For the
purposes of this chapter, it is the responsibility of each spon-
soring or applying agency to conduct a complete criminal
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records check to include a search of state and national crimi-
nal history records information regarding its applicant
through the submission of the applicant's fingerprints to an
appropriate agency or agencies.

Each application for academy attendance must be
accompanied by a written attestation by the applying agency
that:

(1) The criminal records check has been completed; and

(2) There are no disqualifying convictions.

WSR 18-13-059
PERMANENT RULES
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed June 14, 2018, 8:29 a.m., effective July 15, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: RCW 43.101.220 requires corrections employ-
ees to complete basic training within six months of hire. This
rule will require corrections employees to successfully com-
plete a basic corrections academy within the initial six
months of employment.

Statutory Authority for Adoption: RCW 43.101.080.

Adopted under notice filed as WSR 18-09-099 on April
18, 2018.

Changes Other than Editing from Proposed to Adopted
Version: RCW 43.101.220 requires corrections employees to
complete basic training within six months of hire. This rule
will require corrections employees to successfully complete a
basic corrections academy within the initial six months of
employment.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 1, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 13, 2018.

Sonja Peterson
Rules Coordinator

NEW SECTION

WAC 139-10-213 Employment of corrections per-
sonnel—Notification to commission. Upon employment, all
counties and municipal corporations of the state of Washing-
ton, or any political subdivision thereof, shall immediately
notify the commission on a personnel action report form pro-

WSR 18-13-060

vided by the commission of each instance where corrections
personnel begins continuing and regular employment with
that agency. The commission shall maintain these notices in
a permanent file, subject to RCW 43.101.400.

WSR 18-13-060
PERMANENT RULES
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed June 14, 2018, 8:32 a.m., effective July 15, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of these amendments is to reorga-
nize and streamline chapter 392-105 WAC and to revise the
chapter to conform with EHB 1595 (65th legislature, 2017,
regular session).

The rules:

- Clarify the ways the public may make public records
requests, and how the agency responds to and sends the
requested records;

- Establish guidelines for inspection of public records;

- Remove current costs for copying public records and
state the agency charges [for] copies under the default
fees in RCW 42.56.120;

- Provide that the agency must identify how specific
exemptions cited apply to denial of public records;

- Specify that denial notices include information about the
requestor’s right to a review; and

- Provide that the agency must maintain a records index.

As part of its streamlining, some sections were repealed
as the content was incorporated into other sections.

Citation of Rules Affected by this Order: New WAC
392-105-070, 392-105-080, 392-105-090 and 392-105-100;
repealing WAC 392-105-001, 392-105-003, 392-105-005,
392-105-007, 392-105-015, 392-105-025, 392-105-035, 392-
105-045 and 392-105-055; and amending WAC 392-105-
010, 392-105-020, 392-105-030, 392-105-040, 392-105-050,
and 392-105-060.

Statutory Authority for Adoption: RCW 28A.300.040.

Other Authority: EHB 1595 (2017).

Adopted under notice filed as WSR 18-10-098 on May 2,
2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 4, Amended 9, Repealed 6.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 4, Amended
9, Repealed 6.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:

Permanent
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New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
Date Adopted: June 13, 2018.

Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 80-05-034,

filed 4/15/80)

WAC 392-105-010 ((Aeeess-to-publiereeerds:)) Pur-
pose and authority. (((D-AH-publierecords-as-defined by
REWA42 17020 26and-(28)preparedowned,wusedor

mation-whensuch-infermation-is-net-deseriptive-of anyread-
ily-identifiable-persen-orpersens:)) The purpose of this chap-

ter is to implement the requirements of the Public Records
Act, chapter 42.56 RCW. The superintendent of public
instruction adopts these rules to provide the fullest assistance
to requestors and full access to the agency's public records
while protecting those records from damage or disorganiza-
tion; preventing excessive interference with essential agency
functions, including the agency's core mission of supervising

all matters pertaining to public schools; and not unreasonably
disrupting agency operations.

AMENDATORY SECTION (Amending WSR 92-10-016,
filed 4/28/92, effective 5/29/92)

WAC 392-105-020 ((Offiee-hours:)) Agency descrip-
tlon—Contact 1nformat10n—Publlc records offlcer

(e

Meﬂd&ﬁhmgh%ﬁday—e*emémg%%wkday&)) m The
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headed by the superintendent of public instruction, a consti-
tutional officer of the state charged with supervision over all

matters pertaining to public schools. The powers and duties
of the superintendent and the agency are described in Title

28A RCW.

(2) The superintendent of public instruction's administra-

tive offices are located at: Old Capital Building, 600 Wash-
ington Street S.E., Olympia, WA 98504.

(3) The superintendent of public instruction's public

records officer may be contacted at the following mailing
address, telephone number, or email address:

Public Records Officer

Office of the Superintendent of Public Instruction
P.O. Box 47200

Olympia, WA 98504-7200

360-725-6372

publicrecordsrequest@k12.wa.us

Information and records are also available at the superin-
tendent of public instruction web site at www.k12.wa.us.

(4) The public records officer will oversee compliance

with the act, but another agency staff member may process
the request. Therefore, these rules will refer to the public
records officer or designee. The public records officer or des-
ignee and the agency will provide the fullest assistance to
requestors and prevent fulfilling public records requests from
causing excessive interference with the agency's essential
functions.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 93-07-039,

filed 3/11/93, effective 4/11/93)
WAC 392-105-030 ((€epying:)) Definitions. (Ne-fee

advanee:)) (1) "Agency" means the office of superintendent
of public instruction.
2) "Public record" and "writin
ings as stated in RCW 42.56.010.
(3) "Public records officer" means the employee desig-
nated by the superintendent under RCW 42.56.580(1)

responsible for overseeing the agency's compliance with the
Public Records Act.
(4) "Superintendent of public instruction" and "superin-

tendent" mean the elected officer of the state as defined by
RCW 28A.300.010 who is the head of the office of superin-

" shall have the mean-

office of superintendent of public instruction is an agency

tendent of public instruction.
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AMENDATORY SECTION (Amending WSR 93-07-039,
filed 3/11/93, effective 4/11/93)

WAC 392-105-040 ((Review—eof-denials—ofpublie
reeords—requests:)) Request, hours for inspection, and
organization of public records. (((H-Anypersen—-whe

objeetsto-the-dental of arequestforapublie record maypeti-

privaey-by-deletingidentifyingdetails:)) (1) Making a
request for public records.

a) Any person wishing to inspect or co ublic records
of the agency must make the request in writing on the
agency's request form or through an online portal, or by letter,
or email addressed to the public records officer at the email
address publicly designated by superintendent of public
instruction, or by submitting the request in person at the
address listed in WAC 392-105-020, and must include the
following information:

(1) Name of requestor;

(i) Address of requestor;

(iii) Other contact information, including telephone
number and any email address;

(iv) Identification of the public records adequate for the
public records officer or designee to locate the records; and

(v) The date and time of day of the request.

(b) If the requestor wishes to have copies of the records
made instead of simply inspecting them, he or she should so
indicate and make arrangements to pay for copies of the
records or a deposit, in accordance with the allowable costs
under WAC 392-105-060.

(c) A records request form is available for use by
requestors at the office of the public records officer and
online at www.k12.wa.us/publicrecordsrequest.

(d) The public records officer or designee may accept
requests for public records that contain the above information
by telephone or in person. If the public records officer or des-
ignee accepts such a request, he or she will confirm receipt of
the information and the substance of the request in writing.

(2) Hours for_inspection of public_records. Public
records are available for inspection and copying during nor-
mal business hours of the agency, Monday through Friday,

eRey;—an

WSR 18-13-060

8:00 a.m. to 5:00 p.m., excluding legal holidays. Records
must be inspected at the administrative offices of the agency.
Many public records are also available for inspection and
copying on the agency's web site, www.k12.wa.us, at any
time, at no cost.

(3) Organization of public records. The agency will
maintain its records in a reasonably organized manner. The
agency will take reasonable actions to protect records from
damage and disorganization. When inspecting records in per-
son, a requestor must comply with protection requirements of
WAC 392-105-060 and must make reasonable efforts to

maintain the organization of the public records.

AMENDATORY SECTION (Amending WSR 92-10-016,
filed 4/28/92, effective 5/29/92)

WAC 392-105-050 Protection of public records.

((Publicrecords-and-a-factlity-for theirinspeetion-will bepro-

1+65-636-)) In order to adequately protect the agency's public
records, requestors must comply with the following guide-
lines while inspecting public records:

(1) Requestors may not remove any public record from
the agency's premises.

(2) Requestors must have a designated agency employee
present while inspecting a public record.

(3) Requestors may not mark or deface a public record in
any manner during inspection.

(4) Requestors may not dismantle public records that are

maintained in a file or jacket, or in chronological or other fil-
ing order, or those records that, if lost or destroyed, would

constitute excessive interference with the agency's essential
functions.

(5) Access to agency file cabinets, shelves, vaults, or
other storage areas is restricted to agency personnel, unless
other arrangements are made with the public records officer

or designee.

AMENDATORY SECTION (Amending WSR 93-07-039,
filed 3/11/93, effective 4/11/93)

WAC 392-105-060 ((Reeerds-indexs)) Costs of pro-
viding copies of public records. (((H-The-ageney-has-avail-
blefor il e ol . hiot -
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-)) (1) Inspection. The agency does not charge a
fee for the inspection of public records, either in person or on
the agency's web site.

(2) Statutory default costs. Pursuant to RCW 42.56.120
(2). the agency declares for the following reasons that it
would be unduly burdensome to calculate the actual costs it
charges for providing copies of public records:

(a) Funds were not allocated for performing a study to
calculate such actual costs and the agency lacks the necessary
funds to perform a study and calculations;

(b) Staff resources are insufficient to perform a study and
to calculate such actual costs; and

(c) A study would interfere with and disrupt other essen-
tial agency functions.

(3) Fee schedule.

(a) The agency may charge fees for production of copies
of public records consistent with the fee schedule established
in RCW 42.56.120 and as published in the agency's fee
schedule available on the agency web site at www.k12.wa.us.

(b) The agency will charge the actual amount charged by
an external vendor for records copied by an external vendor
including records in nonstandard sizes or formats as pub-
lished in the agency's fee schedule available on the agency
web site at www.k12.wa.us.

(4) Processing payments. Before copying public
records, the public records officer or designee may require a
deposit of up to ten percent of the estimated costs of copying
all of the records. The public records officer or designee may
require payment of the remainder of the copying costs before
providing all of the records, or the payment of costs of copy-
ing an installment before providing the installment. The
agency will not charge sales tax when it makes copies of pub-
lic records.

(5) Customized electronic access services. At the
agency's sole discretion, the agency may provide customized
electronic access to public records if the agency estimates
that the request would require the use of information technol-
ogy expertise to prepare data compilations, or provide cus-
tomized electronic access services when such compilations
and customized access services are not used by the agency for
other agency purposes. The agency will charge the actual
costs, including staff time, necessary to reimburse the agency
for providing customized electronic access services.

(6) Costs of mailing. The agency may also charge actual
costs of mailing, including the costs of the shipping con-
tainer.

(7) Payment of fees. The agency will not release any
requested copies of public records unless and until the
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requestor has paid all copying and other charges as set forth

(8) Waiver of fees. The agency may waive any charges
for providing public records at the discretion of the public
records officer. This determination will be made on a case-

by-case basis.

NEW SECTION

WAC 392-105-070 Responses to public records
requests. (1) Acknowledging receipt of request. The
agency will respond to a request within five business days of
receipt, by:

(a) Providing the record(s);

(b) Providing an internet address and link to the record(s)
on the agency web site;

(c) Acknowledging that the agency has received the
request, asking for clarification to the extent the request is
unclear, and providing a reasonable estimate of the time the
agency will require to respond to the request if not clarified,
or

(d) Denying the public record request.

(2) Requests for clarification. In acknowledging
receipt of a public record request that is unclear, the agency
may ask the requestor to clarify what information the
requestor is seeking.

(3) Additional time. Additional time required to
respond to a request may be based upon the following:

(a) The need to clarify the intent of the request;

(b) The need to locate and assemble the information
requested;

(¢) The need to notify third persons or agencies affected
by the request; or

(d) The need to determine whether any of the informa-
tion requested is exempt and that a denial should be made as
to all or part of the request.

(4) Processing requests. The agency will process
requests in the order in which they are received. The agency
may modify this approach as necessary to ensure that
requests that seek larger volumes of records, require closer
review, or are otherwise more time consuming, do not unrea-
sonably delay simpler, more routine requests.

(5) Providing records in installments.

(a) The agency may elect to provide responsive records
on a partial or installment basis when:

(1) It appears that the number of records responsive to a
request may be large; or

(i) The process of locating, assembling, or reviewing the
records may be lengthy.

(b) The agency has no obligation to locate and assemble
records responsive to a subsequent installment until the pre-
vious installment has been claimed or inspected.

(6) Providing electronic records.

(a) When electronic records are requested, the agency
will provide:

(1) The nonexempt records or portions of such records
that are reasonably locatable in an electronic format that is
used by the agency and is generally commercially available;
or
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(i1) At the agency's discretion, in a format that is reason-
ably translatable from the format in which the agency keeps
the records.

(b) The agency is under no obligation to convert elec-
tronic records to a specific format identified by the requestor.

(c) When metadata is requested, the agency will provide
the records in a native file format that preserves metadata
where technically feasible. Metadata may be unavailable for
records that require conversion to a nonnative format in order
to apply exemptions.

(7) Completion of inspection or disclosure. When the
inspection or disclosure of the requested records is complete
and all requested copies are provided, the public records offi-
cer or designee will indicate that the agency has completed a
reasonable search for the requested records and made any
located nonexempt records available for inspection or disclo-
sure.

(8) Closing withdrawn or abandoned requests. The
public records officer or designee will close a request and
indicate to the requestor that the agency has closed the
request when:

(a) The requestor withdraws the request;

(b) The requestor fails to clarify a request within ten
business days after being asked to clarify the information the
requestor is seeking;

(c) The requestor fails to comply with the agency's
guidelines for inspecting public records;

(d) The requestor fails to pay any copying or other
charges; or

(e) The requestor fails to claim or inspect an installment
within ten business days after the public records officer or
designee provides notice of the installment's availability.

NEW SECTION

WAC 392-105-080 Determination regarding exempt
records. (1) When the agency denies, in whole or in part, a
request for inspection of any public record, the agency must
include a statement of the specific exemption authorizing the
denial and a brief explanation of how the exemption applies
to the record withheld.

(2) If only a portion of a record is exempt from disclo-
sure but the remainder is not exempt, the public records offi-
cer or designee will redact the exempt portions, provide the
nonexempt portions, and indicate to the requestor why por-
tions of the record are being redacted.

NEW SECTION

WAC 392-105-090 Review of denials of public
records requests. (1) Petition for internal administrative
review of denial of access. Any person who objects to the
initial denial or partial denial of a records request may peti-
tion in writing, including email, to the public records officer
for a review of that decision. The petition shall include a copy
of or reasonably identify the written statement by the public
records officer or designee denying the request.

(2) Consideration of petition for review. The public
records officer must promptly provide the petition and any
other relevant information to the superintendent of public
instruction or his or her designee. The superintendent or des-
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ignee must consider the petition and either affirm or reverse
the denial within two business days following the agency's
receipt of the petition, or within such other time as the agency
and the requestor mutually agree to.

(3) Review by the attorney general's office. Pursuant
to RCW 42.56.530, if the agency denies a requestor access to
public records because the agency claims the record is
exempt in whole or in part from disclosure, the requestor may
request the attorney general's office to review the matter
under WAC 44-06-160.

(4) Judicial review. Any person may obtain court
review of denials of public records requests pursuant to RCW
42.56.550 at the conclusion of two business days after the ini-
tial denial regardless of any internal administrative appeal.

NEW SECTION

WAC 392-105-100 Records index. (1) The records
retention schedule established by the division of the state
archives of the office of the secretary of state serves as an
index for the identification and location of the agency's
records, including those described in RCW 42.56.070(5). The
records retention schedule indexes records according to the
originating program or section, and then the record series
title. Each title is further identified by a statement of function
or purpose, and the retention period. The records retention
schedule is available to the public for inspection and copying.
With the assistance of the public records officer or designee,
any person can obtain access to the agency's public records
using the records retention schedule.

(2) Policy statements and interpretive statements as
defined in RCW 34.05.010 are available on the agency's web
site or upon request through the agency's public records
office.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-105-001
WAC 392-105-003
WAC 392-105-005
WAC 392-105-007
WAC 392-105-015
WAC 392-105-025
WAC 392-105-035

Purpose.

Description of organization.
Operations and procedures.
Definitions.

Public records officer.
Requests for public records.

Determination regarding exempt
records.

WAC 392-105-045
WAC 392-105-055

Records index—Inspection.

List of employees and elected officers.

Permanent
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WSR 18-13-061
PERMANENT RULES
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed June 14, 2018, 8:33 a.m., effective July 15, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule is needed to clearly identify whether
or not corrections personnel are still employed by a correc-
tions agency.

Statutory Authority for Adoption: RCW 43.101.080.

Adopted under notice filed as WSR 18-09-100 on April
18, 2018.

Changes Other than Editing from Proposed to Adopted
Version: This rule is needed to clearly identify whether or not
corrections personnel are still employed by a corrections
agency.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 13, 2018.

Sonja Peterson
Rules Coordinator

NEW SECTION

WAC 139-10-214 Termination of corrections person-
nel—Notification to commission. Upon termination, all
counties and municipal corporations of the state of Washing-
ton, or any political subdivision thereof, must immediately
notify the commission by approved form of each instance
where corrections personnel has been separated for any rea-
son. The agency of termination shall, within fifteen days of
the termination, notify the commission on a personnel action
report form provided by the commission. The commission
shall maintain these notices in a permanent file, subject to
RCW 43.101.400.

WSR 18-13-063
PERMANENT RULES
LIQUOR AND CANNABIS
BOARD
[Filed June 14, 2018, 10:29 a.m., effective July 15, 2018]

Effective Date of Rule: Thirty-one days after filing.

Permanent
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Purpose: The rule for meal requirements for spirits, beer,
and wine restaurants needs to be revised to include culturally
diverse meals.

Citation of Rules Affected by this Order: Amending
WAC 314-02-035.

Statutory Authority for Adoption: RCW 66.24.410.

Adopted under notice filed as WSR 18-09-121 on April
18, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 13, 2018.

Jane Rushford
Chair

AMENDATORY SECTION (Amending WSR 17-12-030,
filed 5/31/17, effective 7/1/17)

WAC 314-02-035 What are the food service require-
ments for a spirits, beer, and wine restaurant license? (1)
A spirits, beer, and wine restaurant licensee must serve at
least eight complete meals. The board may make an excep-
tion to the eight complete meal requirement on a case-by-
case basis. Establishments shall be maintained in a substan-
tial manner as a place for preparing, cooking and serving of
complete meals. For purposes of this title:

(a) "Complete meal" means an entree and at least one
side dish. Side dishes are not required to be included with the
entrée, however must be offered.

(b) "Entree" means the main course of a meal. Some
examples of entrees are fish, steak, chicken, pork, pasta,
pizza, ((hamburgers)) burgers, pho, sushi, street tacos, tikka
masala, quiche, seafood salad, Cobb salad, chef's salad, sand-
wiches, and breakfast items (as long as they include a side
dish). Entrees do not include snack items, or menu items
which consist solely of precooked frozen food that is
reheated, or consist solely of carry-out items obtained from
another business.

(c) Examples of side dishes are soups, vegetables, salads,
potatoes, ((frenehfries;)) rice, fruit, and bread. Garnishes
such as, but not limited to, pickles, salsa, and dips do not
qualify as a side dish.

(2) The restaurant must maintain the kitchen equipment
necessary to prepare the complete meals required under this
section.

(3) The complete meals must be prepared on the restau-
rant premises.
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(4) A chef or cook must be on duty while complete meals
are offered.

(5) A menu must be available to customers.

(6) The food items required to maintain the menu must
be on the restaurant premises. These items must be edible.

(7) Restaurants that have one hundred percent dedicated
dining area must maintain complete meal service any time
liquor is available for sale, service, or consumption.

(8) Restaurants with less than one hundred percent dedi-
cated dining area must maintain complete meal service for a
minimum of five hours a day during the hours of 8:00 a.m.
and 11:00 p.m., three days a week.

Limited food service, such as appetizers, sandwiches,
salads, soups, pizza, ((hamburgers)) burgers, or fry orders,
must be available outside of these hours. Snacks such as pea-
nuts, popcorn, and chips do not qualify as limited food ser-
vice.

(9) The hours of complete meal service must be conspic-
uously posted on the premises or listed on the menu. A state-
ment that limited food service is available outside of those
hours must also be posted or listed on the menu.

WSR 18-13-069
PERMANENT RULES
GAMBLING COMMISSION
[Filed June 15, 2018, 9:43 a.m., effective July 16, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the proposal is to repeal WAC
rules that are either no longer needed or have been amended,
if needed, and incorporated into chapter 230-05 WAC licens-
ing and fee rules as part of the agency's ongoing fee simplifi-
cation rule making.

Citation of Rules Affected by this Order: Repealing
WAC 230-06-125, 230-06-130, 230-06-135, 230-06-140,
and 230-06-145.

Statutory Authority for Adoption: RCW 9.46.070.

Adopted under notice filed as WSR 18-05-092 on Febru-
ary 21, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 0, Repealed 5.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 5.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 5; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 15, 2018.

Brian J. Considine
Legal and Legislative Manager

WSR 18-13-073

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 230-06-125 Renew your license in a timely manner.
WAC 230-06-130 Exceeding license class.

WAC 230-06-135 Failing to apply for license class

upgrade.

WAC 230-06-140 Partial refund of license fees if gam-
bling receipts limit not met.

WAC 230-06-145 Surrendering suspended or revoked

licenses.

WSR 18-13-073
PERMANENT RULES
WESTERN WASHINGTON UNIVERSITY
[Filed June 15, 2018, 11:15 a.m., effective July 16, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The manifestation of violence and intimidation
observed in on-campus demonstrations in Washington state
and across the United States necessitate changes to chapter
516-36 WAC, which includes separating regulations previ-
ously codified under the original chapter 516-36 WAC
through the adoption of new chapter 516-35 WAC, in order
to preserve the integrity of Western Washington University's
educational mission, to protect the health, safety and welfare
of students, faculty and staff, and to preserve university prop-
erty and scarce state resources.

Citation of Rules Affected by this Order: New WAC
516-35-001, 516-35-005, 516-35-010, 516-35-020, 516-35-
030, 516-35-040, 516-36-004, 516-36-008, 516-36-025, 516-
36-035 and 516-36-060; and amending WAC 516-36-001,
516-36-020, 516-36-030, and 516-36-040.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Adopted under notice filed as WSR 18-09-062 on April
16, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 11, Amended 4, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 11,
Amended 4, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 15, 2018.

Jennifer L. Sloan
Rules Coordinator

Permanent
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Chapter 516-35 WAC

USE OF UNIVERSITY PROPERTY—FREEDOM OF
EXPRESSION AND ASSEMBLY

NEW SECTION

WAC 516-35-001 Definitions. As used in this chapter,
the following words and phrases mean:

(1) Business day. Any day, Monday through Friday
(excluding holidays), during which university offices are
open.

(2) Freedom of expression and assembly. Any activity
protected by the first amendment to the Constitution of the
United States and Article I, sections 4 and 5 of the Washing-
ton state Constitution. Such activities may include, but are
not limited to, informational picketing, petition circulation,
distribution of information leaflets or pamphlets, speech-
making, demonstrations, rallies, noncontracted appearances
of speakers, protests, meetings to display group feelings or
sentiments, and other types of constitutionally protected
assemblies to share information, perspective, or viewpoints.
Freedom of expression or assembly that involves the place-
ment of any furniture, hardware, prop, vehicle, display, sound
amplification, or audio-visual device or other object on uni-
versity property requires prior approved space reservation.
To reserve use of university property, refer to chapter 516-36
WAC.

(3) Limited public forum areas. Areas of campus avail-
able as spaces for freedom of expression and peaceable
assembly as protected by the Constitution of the United
States and the Washington state Constitution, subject to rea-
sonable time, place, and manner restrictions. Limited public
forum areas do not include:

(a) Classrooms or academic buildings conducting sched-
uled educational programming with the exception that noth-
ing herein shall be read to interfere between or with the aca-
demic freedom of the instructor and enrolled students to
engage in educational programs;

(b) Reservable or scheduled property subject to the pro-
visions of chapter 516-36 WAC;

(c) Private administrative or academic offices;

(d) Lavatory or maintenance facilities;

(e) Roadways or sidewalks necessary to permit the free
flow of pedestrian, vehicular, emergency responder, or main-
tenance traffic; or

(f) Any other university property, on a case-by-case
basis, where the reasonable application of time, place, and
manner restrictions render the location inappropriate for
expressive activities.

(4) Nonuniversity group or individual. An individual
or a collection of individuals who do not have a formal rela-
tionship with the university. The term also includes members
of these groups who are individually affiliated with the uni-
versity who desire to use university property for personal,
private, or nonuniversity group related activities.

(5) Time, place, and manner. Reasonable limitations
on the exercise of expressive rights that are neutral as to the
content of expression and leave open alternative channels of
expression.

(6) University. Western Washington University.
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(7) University affiliate. An entity that has a formal rela-
tionship with the university and also encompasses such
entity's officers, agents, and employees. The term includes,
but is not limited to, the office of the attorney general, con-
tracted agencies, and 501 (c)(3) organizations with formal
relationships to the university.

(8) University group or individual. An individual or
collection of individuals that has a formal relationship with
the university, such as a recognized employee group of the
university, a registered student group or organization or an
individual acting on behalf of the group or organization as
well as an individual who is a currently enrolled student or
current employee.

(9) University property. All buildings, grounds, or
assets owned or controlled by the university and the streets,
sidewalks, plazas, parking lots, and roadways within the
boundaries of property owned or controlled by the university.

NEW SECTION

WAC 516-35-005 General policy and purpose. The
university believes that freedom of expression and assembly
are indispensable qualities of university life, and that active
participation in political and social expression both enhances
the education of the individual and contributes to the better-
ment of society. The university is committed to respecting
and promoting the rights afforded by the constitutions of the
United States and the state of Washington, including the right
to free speech, petition, and to peaceably assemble.

University property is intended for use by students, fac-
ulty, and staff in support of the university's mission of teach-
ing, research, and public service. Individuals, groups, or
organizations may use university property in accordance with
university rules and regulations.

To achieve the objectives of this chapter, it is essential
that free expression be accomplished in a manner that allows
for the orderly function of normal university operations.
Thus, the purpose of the time, place, and manner regulations
set forth in this chapter are to:

(1) Promote opportunities for exercise of the rights pro-
tected by the constitutions of the United States and the state
of Washington on the university campus.

(2) Ensure that these activities do not interfere with the
furtherance of the university's mission-related responsibili-
ties for which the university's property is dedicated by the
state of Washington.

NEW SECTION

WAC 516-35-010 Use of university property—
Notice. (1) Any nonuniversity group or individual who
desires to use a limited public forum area on a temporary
basis for freedom of expression or assembly in which more
than fifty people are likely to assemble, must submit notice of
planned use to the university police department and to the
dean of students not less than fifteen business days prior to
use. However, use may be permitted with less notice so long
as the use does not interfere with any other function or uni-
versity operations.

(2) University affiliates or university groups or individu-
als who desire to use university property or a limited public
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forum area on a temporary basis for freedom of expression or
assembly must adhere to applicable policies and laws and are
requested to provide notice to the university police depart-
ment and dean of students.

(3) Submitted notices may include, but are not limited to,
the following:

(a) The contact information for the persons or organiza-
tions, including the organization's name and its contact per-
son's name, person's name, address, email address, and tele-
phone number;

(b) The date, time, and location requested for use;
(c) The nature and purpose of the use;

(d) The estimated number of people expected to be
involved, including participants, spectators, supporters, and
detractors or others; and

(e) Other information as may be reasonably requested.

NEW SECTION

WAC 516-35-020 Use of university property—Eval-
uation. (1) The president, or the president's designee, shall
have the authority to accept, modify, or reject, in whole or in
part, the planned use outlined or described in the notice sub-
mitted pursuant to this chapter.

(2) In evaluating a notice submitted pursuant to this
chapter, the president, or the president's designee, may con-
sider a variety of factors including, but not limited to, the fol-
lowing:

(a) Whether a university program or activity is scheduled
at the location requested. First priority shall be given to the
university program or scheduled activity;

(b) Whether the use is in connection with a university
program or activity;

(c) Whether the intended use is compatible with the edu-
cational mission and objectives of the university.

(3) The president, or the president's designee, may spec-
ify reasonable fire, safety, law enforcement, sanitation,
cleanup, insurance, and other risk- or impact-mitigating
requirements for the use of university property. Charges may
be applied in the event any of these requirements are deemed
to have costs associated with them. The university will not
provide utility connections or hookups.

(4) Whenever the president, or the president's designee,
rejects, either in whole or in part, a request for use of univer-
sity property, the reasons for such rejection shall be stated in
writing.

NEW SECTION

WAC 516-35-030 Use of university property—
Exceptions and termination of use. The president, or the
president's designee, may apply time, place, and manner
exceptions to limit, relocate, reschedule, terminate, cancel, or
prohibit the use of university property for freedom of expres-
sion activities to protect persons or property from harm and
the disruption of university operations including, but not lim-
ited to, violations of WAC 516-24-130, 516-52-020, or other
laws or university policies.

WSR 18-13-073

NEW SECTION

WAC 516-35-040 Unscheduled expression and
assembly—University affiliates or a university group or
individual. Protecting impromptu and spontaneous peace-
able assembly for the purposes of expression, protest, and
dissent is essential to fulfilling the university's commitment
to freedom of expression and assembly. Thus, the lack of
notice to use university property by university affiliates or a
university group or individual is not necessarily a sole basis
for terminating any expressive activity, including impromptu
activities, unless the protest or assembly conflicts with a pre-
viously scheduled event in the same location or is in violation
of law and/or university policy including, but not limited to,
WAC 516-24-130 and 516-52-020.

To ensure space is available for expression or assembly,
university affiliates or a university group or individuals are
encouraged to provide notice.

Chapter 516-36 WAC

USE OF UNIVERSITY ((FAC€HAHES)) PROPERTY—
SCHEDULING AND GENERAL USE

AMENDATORY SECTION (Amending WSR 90-10-042,
filed 4/27/90, effective 5/1/90)

WAC 516-36-001 Use of university ((faeilities-by-off-
eHmpHsS-persons-or-groups—Requests)) property—Gen-
eral policy and purpose. ((Any-persen-whe-is-net-affiliated

] — L whe-des: . o freilit
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i t -)) Western Washing-
ton University is an educational institution provided and
maintained by the people of the state of Washington in order

to carry out its broad missions of teaching, research, and pub-
lic service. A state agency is under no obligation to make its

public property available to the community for private pur-
poses, and the university generally reserves its property,
buildings, and grounds for its mission-related activities,
including: Instruction, research, assembly, student activities,
and recreational activities related to education. However, the
university makes property available for a variety of uses that
are of benefit to the general public under the conditions set
forth in these regulations if such general uses substantially
relate to, or do not interfere with, university missions.

The purpose of these regulations is to establish proce-
dures and reasonable controls for the use of university prop-
erty by nonuniversity groups or individuals, university affili-

ates, university groups or individuals, or students, faculty, or
staff who desire to use university property for personal, pri-

vate, or nonuniversity group related activity.

Reasonable conditions may be imposed to regulate the
timeliness of requests, to determine the appropriateness of

space assigned, time of use, and to ensure the proper mainte-
nance of the property.
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NEW SECTION

WAC 516-36-004 Freedom of expression and assem-
bly activities not covered. Use of university property for
freedom of expression and assembly activities is governed by
rules set forth in chapter 516-35 WAC. This chapter does not
apply to those individuals or groups using university property
for freedom of expression and assembly activities.

NEW SECTION

WAC 516-36-008 Definitions. As used in this chapter,
the following words and phrases mean:

(1) Business day. Any day, Monday through Friday
(excluding holidays), during which university offices are
open.

(2) Freedom of expression and assembly. Any activity
protected by the first amendment to the Constitution of the
United States and Article I, sections 4 and 5 of the Washing-
ton state Constitution. Such activities may include, but are
not limited to, informational picketing, petition circulation,
distribution of information leaflets or pamphlets, speechmak-
ing, demonstrations, rallies, noncontracted appearances of
speakers, protests, meetings to display group feelings or sen-
timents, and other types of constitutionally protected assem-
blies to share information, perspective, or viewpoints.

(3) Limited public forum areas. Areas of campus avail-
able as spaces for freedom of expression and peaceable
assembly as protected by the Constitution of the United
States and the Washington state Constitution, subject to rea-
sonable time, place, and manner restrictions. The use of lim-
ited public forum areas for freedom of expression and peace-
able assembly activities is governed by chapter 516-35 WAC.
Limited public forum areas are identified in WAC 516-35-
001. Limited public forum areas do not include property such
as:

(a) Classrooms or academic buildings conducting sched-
uled educational programming with the exception that noth-
ing herein shall be read to interfere between or with the aca-
demic freedom of the instructor and enrolled students to
engage in educational programs;

(b) Reservable or scheduled property subject to the pro-
visions of this chapter;

(c) Private administrative or academic offices;

(d) Lavatory or maintenance facilities;

(e) Roadways or sidewalks necessary to permit the free
flow of pedestrian, vehicular, emergency responder, or main-
tenance traffic; or

(f) Any other university property, on a case-by-case
basis, where the reasonable application of time, place, and
manner restrictions render the location inappropriate for
expressive activities.

(4) Nonuniversity group or individual. An individual
or a collection of individuals who do not have a formal rela-
tionship with the university. The term also includes members
of these groups who are individually affiliated with the uni-
versity who desire to use university property for personal,
private, or nonuniversity group related activities.

(5) Space administrator. A university employee,
appointed by the president, or the president's designee, who
has the authority and responsibility for a designated subset of
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university property to create and enforce policies and proce-
dures for space use, delegate space approval authority, and
are responsible for university space being used in accordance
with this chapter, chapter 516-35 WAC, and the university
mission.

(6) Space approval authority. A university employee
who has the authority, consistent with these regulations and
approved campus policies and procedures, to review,
approve, amend, or deny requests for rental or use of univer-
sity property.

(a) The university shall maintain a list of the approving
authorities.

(b) Requests for approval to lease space shall be gov-
erned by chapter 516-34 WAC.

(7) Time, place, and manner. Reasonable limitations
on the exercise of expressive rights that are neutral as to the
content of expression and leave open alternative channels of
expression.

(8) University. Western Washington University.

(9) University affiliate. An entity that has a formal rela-
tionship with the university and also encompasses such
entity's officers, agents, and employees. The term includes,
but is not limited to, the office of the attorney general, con-
tracted agencies, and 501 (c)(3) organizations with formal
relationships to the university.

(10) University group or individual. An individual or
collection of individuals that has a formal relationship with
the university, such as a recognized employee group of the
university, a recognized student group or organization, or an
individual acting on behalf of the group or organization as
well as an individual who is a currently enrolled student or
current employee.

(11) University property. All buildings, grounds, or
assets owned or controlled by the university and the streets,
sidewalks, plazas, parking lots, and roadways within the
boundaries of property owned or controlled by the university.

AMENDATORY SECTION (Amending WSR 90-10-042,
filed 4/27/90, effective 5/1/90)

WAC 516-36-020 Use of university ((faeilities-by-off-

use)) property—Requests. () Thepresident;-or-the-presi-
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writing:)) (1) Requests for rental or use of university property
must be directed to the space approval authority.

(2) Requests for leasing of university property must be

directed to the vice president for business and financial
affairs, the university president, or the president's designee,
and governed by chapter 516-34 WAC.

(3) If a requestor is uncertain where to direct a request to
use university property, or if the approving authority for a
particular university property is not on the university list, the
requestor should address the request to the vice president for

business and financial affairs or designee.

NEW SECTION

WAC 516-36-025 Scheduling and reservation prac-
tices—Duties of requestor. (1) The primary purpose of uni-
versity property is to serve the university's instructional,
research, and public service activities. However, when not
required for scheduled university use, property may be avail-
able for rental by nonuniversity groups or individuals in
accordance with current fee schedules and other relevant
terms and conditions.

(2) No university property may be used by individuals or
groups unless the property, including buildings, equipment,
and land, have been reserved. Reservations may not be
required in limited public forum areas if the intended use of
the property would not cause cost to the university or impact
scheduled university activity.

(3) Requests to use university property are made to the
space approval authority, as defined in WAC 516-36-008(6)
and in accordance with WAC 516-36-020.

(4) The space approval authority may deny the request to
use university property when such use would violate any of
the limitations set forth in WAC 516-36-030 or where the
requestor is unwilling to comply with university require-
ments for the use of property, as authorized by this chapter.

(5) The university may require an individual or organiza-
tion to make an advance deposit, post a bond or obtain insur-
ance to protect the university against cost or other liability as
a condition to allowing use of any university property.

(6) When the university grants permission to an individ-
ual or organization to use its property it is with the under-
standing and on the condition that the individual or organiza-
tion assumes full responsibility for any loss or damage result-
ing from such use and agrees to hold harmless and indemnify
the university against any loss or damage claim arising out of
such use.

(7) The university and/or government authorities may
specify fire, safety, sanitation, and special regulations for
activities occurring in, on or with university property. It is the
responsibility of the user to obey those regulations, as well as
to comply with other applicable university policies, proce-
dures, rules, regulations, and state, local, and federal laws.
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AMENDATORY SECTION (Amending WSR 90-10-042,
filed 4/27/90, effective 5/1/90)

WAC 516-36-030 Limitations on use ((ef-university

. : orsitvls fuci
ity-is-an-ageney-of the-state-of Washingten-)) The following

limitations apply to all uses of any university property. unless

specifically permitted by the university for special events:

(1) University property may not be used in ways which
obstruct vehicular, bicycle, pedestrian, or other traffic or oth-
erwise interfere with ingress or egress to the university, any
university building or facility, or that obstruct or interfere
with educational activities or other lawful activities on uni-
versity grounds, university controlled property, or at univer-
sity sponsored events unless approved by the president, or the
president's designee.

(2) University property may not be used in ways that
interfere with educational, research, or public service activi-
ties inside or outside any university building or otherwise
prevent the university from fulfilling its mission and achiev-
ing its primary purpose.

(3) University property may not be used for the purpose

of campaigning regarding a ballot proposition or by, for, or
against candidates who have filed for public office, except
that:

(a) This provision does not apply to candidates for West-
ern Washington University student offices or student ballot
propositions;

(b) University groups may sponsor candidate forums as
well as issue forums regarding ballot propositions;

(c) Candidates for office and proponents or opponents of
ballot propositions may rent university property as a nonuni-
versity group or individual on a short-term basis for cam-
paign purposes to the same extent and on the same basis as
may other individuals or groups;

(d) Candidates for office and proponents or opponents of
ballot propositions may use the limited public forum areas
using the procedures of chapter 516-35 WAC to the same
extent and on the same basis as may other individuals or

groups; and
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(e) For informational purposes, a university group may
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sanctioned activities or for purposes of freedom of expres-

invite a candidate or another political speaker to one of the
meetings of its membership on university property, if it has

sion. Materials may not be distributed in a manner that results
in littering or requires university resources for disposal.

complied with the scheduling procedures of WAC 516-36-
025 and applicable university policy.

(4) University property may not be used in ways that cre-
ate safety hazards or pose unreasonable safety risks to stu-
dents, employees, invitees, or guests.

(5) University property may not be used for commercial
purposes. including: Advertising, commercial solicitation,
sales, or other activities to promote a product, except as
allowed under WAC 516-36-040.

(6) University property may not be used in furtherance of
or in connection with illegal activity.

(7) University property may not be used in such manner
as to create a hazard or result in damage to university prop-

erty.
(8) University property may not be used where such use

would create undue stress on university resources (e.g., a
request for a major event may be denied if another major
event is already scheduled for the same time period. because
of demands for parking, security coverage, etc.); use of lim-
ited public forum areas for freedom of expression and assem-
bly must be in accordance with chapter 516-35 WAC.

(9) Use of audio amplifying equipment or sound genera-
tion is permitted only in locations and at times that will not
disturb the normal conduct of university operations. Advance
permission by the president, or the president's designee, is
required to use audio amplifying equipment or generate
sound that may disturb the normal conduct of university
operations.

(10) Alcoholic beverages may be served only as allowed
under university policies. It is the responsibility of the event

sponsor to obtain all necessary licenses from the Washington
state liquor and cannabis board and adhere to their regula-
tions, as well as all local ordinances, university rules, and
regulations.

(11) No person may erect a tent or other shelter on uni-
versity property or remain overnight on university property,
including in a vehicle, trailer, tent, or other shelter, with the
following exceptions:

(a) The use and occupancy of university housing in
accordance with chapter 516-56 WAC;

(b) The use of property by a university employee or
agent who remains overnight to fulfill the responsibilities of
their position;

(c) The use of property by a university student who
remains overnight to fulfill the responsibilities of their course
of study:

(d) The use of property where overnight stays are specif-
ically permitted in identified locations for attendees at special
events designated by the university.

(e) The use of property during a university, local, state or
federal declaration of an emergency as determined by the
president, or the president's designee.

(12) Signs and posters and visual displays may be placed
only at those locations authorized under, and in accordance
with university policies.

13) Handbills, leaflets, pamphlets. flyers. and similar
materials may be distributed only in relation to university

14) Animals are only allowed on university propert
accordance with WAC 516-52-010 and university policies.

(15) Smoking is not allowed in or on university property.
except in accordance with chapter 70.160 RCW.

(16) Mopeds, Segways, skateboards, roller skates, roller
blades, bicycles, and similar personal transportation devices
may be used on campus in accordance with chapters 516-13
and 516-15 WAC.

NEW SECTION

WAC 516-36-035 University property rental/use
fees. (1) The president or the president's designee shall have
authority to establish a schedule of fees to govern the use of
university property and to alter or modify the fee schedule
whenever such action is deemed to be necessary or appropri-
ate or in the best interests of the university. The fee for use of
university property shall be sufficient to ensure the recovery
by the university of all direct and indirect costs associated
with the use of the university property, including all direct
and indirect costs of goods or services furnished by the uni-
versity in connection with the use of the property.

(2) The president or the president's designee may waive
all or part of the normal fee for use of a particular university
property by persons not affiliated with the university under
the following circumstances:

(a) Members of the university community will receive a
substantial benefit from the intended use of the university
property and no person or group will derive profit from the
intended use of the property; or

(b) The group requesting the use of the university's prop-
erty is a subdivision or agency of the state of Washington; or

(¢) The intended use of the property is transient and
would not cause a cost to the university.

(3) In the event that the fee for the use of particular uni-
versity property has not been placed on the fee schedule, and
if the university determines to allow the use of the property,
the university will assess a fee based upon the full cost, direct
and indirect, of using the property.

(4) The president or the president's designee reserves the
right to create differential fee schedules for use of university
property by university groups and university affiliates.

AMENDATORY SECTION (Amending WSR 90-10-042,
filed 4/27/90, effective 5/1/90)

WAC 516-36-040 ((Bse-offacilitiesbypersons—or

groups—affiiated-with-—theuniversity—Autherityte
develop-polieies:)) Private or commercial enterprise or
charitable use. ((The-president-or-the-president's-designee;
shall- have-autherity-te-develop-and-implementpoliciesrelat-

affiliated-with-the-university:)) (1) University property may
not be used for private or commercial gain, including: Com-
mercial advertising; solicitation and merchandising of any

food. goods, wares, service, company. organization, or mer-
chandise of any nature whatsoever: or any other form of sales
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or promotional activity; except that commercial activity is
allowable:

(a) If the president or the president's designee has deter-
mined that the private or commercial enterprise or charitable
use will serve an educational or public service purpose
related to the university's mission;

(b) By special permission granted by the university pres-
ident or the president's designee if an agreement, lease, or
other formal arrangement is entered into between the univer-
sity and the person, corporation, or other entity desiring to
engage in private, commercial or charitable activity;

(c) To the extent it represents the regular advertising,
promotional, or sponsorship activities carried on, by, or in
any university media, university bookstore, university ath-
letic events, or other university authorized event, agent, or
contractor;

(d) If the university purchasing department has autho-
rized vendor representatives to solicit university departments,
colleges. or business units, and where those representatives
have appropriate university identification.

(2) University property may not be used by faculty, staff,
or students to assist or promote a private or third-party com-
mercial enterprise, with the following exceptions:

(a) Faculty, staff, or students may use university property
that is generally available to the public on the same basis,
including payment of the same fees. as may other private cit-
izens: and

(b) Faculty may make use of university property to
encourage basic and applied research in accordance with the
provisions of the university policy adopted pursuant to RCW
42.52.220.

(3) University property may not be used to benefit a
charitable organization, with the following exceptions:

(a) Charities that are licensed in the state of Washington
may use university property that is generally available to the
public on the same basis, including payment of the same fees,
as may private citizens;

(b) Charities that are licensed in the state of Washington
may use university property without charge by special per-
mission granted by the university president or the president's
designee where the university has determined that the chari-
table activity or use will serve an educational or public ser-
vice purpose related to the university's mission and an agree-
ment, lease, or other formal arrangement is entered into
between the university and the person, corporation, or other

entity desiring to engage in a charitable event; and

(c) Recognized student organizations may use university

property to conduct fund-raising activities for charitable pur-
poses pursuant to university policies, procedures and all

scheduling requirements.

NEW SECTION

WAC 516-36-060 Parades or other street and road
activity. Permits for parades, street/road runs, marches, or
other events on university streets and roads may be obtained
upon approval of the university chief of police.

Such events must be scheduled so as not to interfere with
major traffic arterials or with university events or activities.

WSR 18-13-078

For use of city streets on and adjacent to campus, permits
must be obtained through the city of Bellingham.

WSR 18-13-078
PERMANENT RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed June 15,2018, 2:11 p.m., effective July 16, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Law enforcement officers' and firefighters'
(LEOFF) Plan 2 disability rules: To clarify and update rules
concerning the administration of LEOFF Plan 2 nonduty,
duty and catastrophic disability retirement benefits.

Citation of Rules Affected by this Order: New WAC
415-104-478,415-104-479, 415-104-481, 415-104-483, 415-
104-484, 415-104-486 and 415-104-487; and amending
WAC 415-104-480, 415-104-482, and 415-104-485.

Statutory Authority for Adoption: RCW 41.50.050.

Adopted under notice filed as WSR 18-10-110 on May 2,
2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 7, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 7, Amended
3, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 15, 2018.

Tracy Guerin
Director

NEW SECTION

WAC 415-104-478 Am I eligible for a LEOFF Plan 2
disability benefit? This section applies to you if you are a
LEOFF Plan 2 member who becomes disabled.

Definitions. As used in this section:

Disabled - Totally incapacitated to perform the essential
functions of his or her LEOFF Plan 2 eligible position.

(1) Who is entitled to disability benefits? Any member
of LEOFF Plan 2 is entitled to disability benefits if the
department determines the member has:

(a) Become disabled; and

(b) Separated from all LEOFF-eligible employment due
to the disability.

(2) Is there a time limit for filing an application for
disability benefits? There is no time limit for applying for
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benefits. However, your eligibility for a benefit will be based
on your condition at the time of separation.

(3) What happens if I become disabled after I retire?
Your medical condition at the time of separation will deter-
mine whether you qualify for a disability retirement.

(4) What evidence will the department use to deter-
mine whether I am entitled to benefits under this section?

(a) To determine if you are entitled to disability benefits,
the department will consider any relevant information sub-
mitted by you or your employer, or otherwise available to the
department, including:

(i) Information and determinations by the department of
labor and industries (L&I), a self-insurer or the Social Secu-
rity Administration;

(i1) Medical, vocational, and other information about
your disability;

(iii) Your job description;

(iv) Your membership records, maintained by the depart-
ment;

(v) Independent medical reviews made by DRS con-
tracted vendors; and

(vi) Any other relevant evidence.

(b) The department reserves the right to consult with a
contracted vendor for the purpose of providing an indepen-
dent medical review of any LEOFF member who applies for
disability benefits.

(5) What would disqualify me for disability benefits?
You are not eligible for disability benefits if any of the fol-
lowing apply:

(a) Your application does not provide adequate proof
that you are disabled;

(b) Your disability is the result of your criminal conduct
committed after April 21, 1997 (RCW 41.26.061). Criminal
conduct means:

(1) If a member is a defendant in a civil proceeding or has
been formally charged in court with a crime, and the member
is applying for or receiving a disability retirement benefit for
a disability that is the result of the alleged criminal conduct,
the department shall withhold payment of any disability ben-
efits until:

(A) The case or charges, or both if both are pending, are
dismissed; or

(B) The member is found not guilty in the criminal case
or prevails in the civil proceeding, or both if both are pend-
ing; or

(C) The member is convicted or found to have engaged
in criminal conduct in the civil proceeding.

(ii) If the case or charges, or both if both are pending, are
dismissed or if a member is found not guilty or prevails in the
civil proceeding, or both if both are pending, the department
shall pay the member a disability benefit if he or she other-
wise qualifies.

(iii) If the member is convicted or found to be liable for
criminal conduct in a civil proceeding, and the member's dis-
ability is the result of the criminal conduct, the department
shall not pay the member a disability benefit.

(iv) In the absence of a criminal conviction, a superior
court may determine by a preponderance of the evidence
whether the person participated in criminal conduct.
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(6) Who decides if I meet the requirements for bene-
fits under this section? The director of the department of
retirement systems (DRS) or their designee will decide if you
meet the requirements for benefits under this section.

(7) What if I disagree with a decision made by the
director or their designee? If you disagree with the decision
of the director of DRS or their designee, you may petition for
review under chapter 415-04 WAC.

NEW SECTION

WAC 415-104-479 Does my LEOFF Plan 2 disability
qualify as a line of duty disability? This section applies to
you if you are a LEOFF Plan 2 member who becomes dis-
abled in the line of duty per RCW 41.26.470.

(1) How is "line of duty' defined? Line of duty means
any action or activity occurring in conjunction with your
employment or your status as a law enforcement officer or
firefighter and required or authorized by law, rule, regula-
tions, or condition of employment or service. "Line of duty"
has the same meaning as "course of employment" in worker's
compensation law, under RCW 51.08.013. If you have multi-
ple conditions, some duty-related and some not, you may still
qualify for a duty-related disability if:

(a) The duty-related condition or conditions, standing
alone, would render you disabled; or

(b) The duty-related incident or incidents were the prox-
imate cause of the disabling condition.

(2) What if I have a preexisting condition? The pres-
ence of a preexisting condition does not by itself disqualify a
member from receiving benefits for duty-related disability.

Example: A LEOFF Plan 2 member has asymptomatic
congenital osteoarthritis, a degenerative joint
disease. While on duty, the member suffered
a knee injury. Absent the osteoarthritis, the
knee injury may not have been disabling.
However, the preexisting degenerative joint
disease prevented full recovery from the
injury, leaving the member unable to resume
LEOFF duties. In this case, the member
could qualify for a LEOFF plan 2 duty dis-
ability benefit.

(3) When are the duty disability provisions effective?
The duty disability provisions under RCW 41.26.470 (6) and
(7) are effective June 10, 2004.

AMENDATORY SECTION (Amending WSR 13-18-034,
filed 8/28/13, effective 10/1/13)

WAC 415-104-480 Does my disability qualify me for
a LEOFF Plan 2 catastrophic duty disability benefit((s:))2
(Fhi . - -
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(1) ! Lisability— G ble2 T} . .

. Bl L ]
REW-41-26-500-and-WAC-45-104-1H)) (1) If the depart-
John-subsequently-applied-under-the-provi- ment determines you are disabled and you became disabled
stons-of REW-41-26-470-(6)-and-(P-and-was- in the line of duty, you qualify for a catastrophic duty disabil-
deemed-eligiblefor duty-disability benefits: ity if:

(a) The disability or disabilities that qualified you for a

1
%dep&rmaeﬁt—ea}etﬂ-a{ed—}ehﬁs—beﬁeﬁt— LEOFF Plan 2 duty disability benefit are so severe that con-
ae.e efdiﬂ,g to-the f,ﬁﬁhed{? H S&hseeﬁef.i %) ,ef sidering your age, education, work experience, and transfer-
this-seetion—For hustration-purpeses-in-this- able skills, you cannot engage in any other kind of substantial
example-only;-we-will-use-0049904-as-the- gainful activity in the labor market; and
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(b) Your disability or disabilities have lasted or are
expected to last at least twelve months, or are expected to
result in your death.

(2) A person with multiple injuries/conditions, some
duty-related and some not, could qualify for a catastrophic
duty disability but only if the duty injury or injuries, standing
on their own, are catastrophically disabling.

Examples:

» Totally disabled, but not from duty injury - Not eligible
for catastrophic disability benefit.

A LEOFF Plan 2 member suffers a knee injury on duty,
leaving them disabled from LEOFF employment. The knee
injury, standing alone, is not totally disabling. The member
also suffers from amyotrophic lateral sclerosis (ALS) or Lou
Gehrig's disease, a progressive neurodegenerative disease
that ultimately leaves the member totally disabled. Pursuant

to the ALS diagnosis the member is granted a full disability

from the Social Security Administration. In this case the
member would qualify for a duty disability, but not for a cat-

astrophic disability since the fully disabling condition, ALS,
is not duty related.

* Totally disabled, duty injury totally disabling - Eligible
for catastrophic disability benefits.

A LEOFF Plan 2 member suffers a knee injury while
fishing. The knee injury, standing alone, is neither duty
related nor catastrophically disabling. The member also suf-
fers severe burns while fighting a fire, leaving him/her fully

disabled. The Social Security Administration grants the
member a full disability based on his/her total condition. The

member qualifies for a LEOFF plan 2 catastrophic disability
benefit because the burn injuries, standing alone, render
him/her totally disabled.

(3) Medical insurance premium reimbursement is an
additional benefit for a member who is catastrophically dis-
abled in the line of duty (RCW 41.26.470). However, if you
choose to withdraw one hundred fifty percent of your accu-
mulated contributions pursuant to RCW 41.26.470(6) you are
not entitled to the medical insurance premium reimburse-
ment.

(4) Definitions. As used in this section:

(a) Catastrophically disabled means the same as
"totally disabled" as defined under RCW 41.26.470(9).

(b) Earnings are any income or wages received, which
are reportable as wages or self-employment income to the
IRS.

(c) Labor market is the geographic area within reason-
able commuting distance of where you were last gainfully
employed or where you currently live, whichever provides

(d) Substantial gainful activity describes a level of
work activity and earnings. Substantial gainful activity is

work activity that is both substantial and gainful. Earnings as
defined in this section includes compensated work that meets

or exceeds the defined income threshold:

(1) Work activity is substantial if it involves doing signif-
icant physical or mental activities. Your work may be sub-
stantial even if it is done on a part-time basis or if you do less,
or get paid less, or have less responsibility than when you
worked in your LEOFF position.
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(ii) Work activity is gainful if it is work activity that you
do for pay or profit. Work activity is gainful if it is the kind of

work usually done for pay or profit, whether or not a profit is
realized.

ii1) Generally, activities like taking care of yourself,

household tasks, profits from rental income, hobbies, ther-
apy. school attendance, club activities, or social programs are
not substantial gainful activity.

(e) Defined income threshold means any substantial
gainful activity that produces average earnings, as defined in
(a) of this subsection, in excess of the federal Social Security
disability standards. adjusted annually for inflation. Wages
count toward earnings when they are earned, not when you
receive them. Self-employment income counts when you
receive it, not when you earn it.

(f) Transferable skills are any combination of learned
or demonstrated behavior, education, training, work traits,
and skills that you can readily apply. They are skills that are
interchangeable among different jobs and workplaces.

NEW SECTION

WAC 415-104-481 Does my disability qualify as a
nonduty LEOFF Plan 2 disability? This section applies to
you if you are a LEOFF Plan 2 member who becomes dis-
abled not in the line of duty.

(1) Who is entitled to nonduty disability benefits?
Any member of LEOFF Plan 2 who the department deter-
mines has become totally incapacitated to perform the essen-
tial functions of his or her LEOFF Plan 2 eligible position as
a result of their disability, but did not have the qualifying dis-
ability occur in the line of duty, is entitled to a nonduty dis-
ability per RCW 41.26.470(1).

(2) What if I have a preexisting condition or condi-
tions? The presence of a preexisting condition does not dis-
qualify a member from receiving benefits.

A LEOFF Plan 2 member has asymptomatic
congenital osteoarthritis, a degenerative joint
disease. While off duty, the member suffered
a knee injury. Absent the osteoarthritis, the
knee injury may not have been disabling.
However, the preexisting degenerative joint
disease prevented full recovery from the
injury, leaving the member unable to resume
LEOFF duties. In this case, the member
could qualify for a LEOFF Plan 2 nonduty
disability benefit.

Example:

AMENDATORY SECTION (Amending WSR 16-06-069,
filed 2/25/16, effective 3/27/16)

WAC 415-104-482 ((Whatis-the FHEOFFPlan2-eat-
astrophie-disability-allowanee2)) How are the different
LEOFF Plan 2 disability benefits calculated? ((Under
RCW-4126.476,  disabil - .
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) (1)

Line of duty: As a line of duty disability retiree, you may

choose between:

(a) A nontaxable, one-time lump sum payment equal to
one hundred fifty percent of your retirement contributions;
except that, any payments made to restore service credit after
the five-year deadline will be paid at one hundred percent; or

(b) A monthly disability benefit equal to:

(1) Ten percent of your final average salary (FAS), which
is nontaxable; and

(i1) Two percent of your FAS for each year of service
beyond five years.

Calculation of monthly disability benefit:

Example 1:

Chris was approved for line of duty disability.
The final average salary (FAS) was $10,000.
Chris had 20 years of service credit at the
time of retirement. To determine the line of
duty disability benefit amount:

1. 10% x FAS = Nontaxable amount
.10 x$10,000 = $1.000

2. 2% x FAS x Number of Service
Years beyond Five Years

.02 x $10,000 x 15

Taxable amount

$3.000

[«

Nontaxable amount + Tax-
able amount

Total benefit
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$1.000 + $3.000 = $4.000

Pat was approved for line of duty disability.
The final average salary (FAS) was $10.000.
Pat had 2 years of service credit at the time of

retirement. To determine the line of duty dis-
ability benefit amount:

Example 2:

1. 10% x FAS = Nontaxable amount
.10 x8$10,000 = $1.000
2. 2% x FAS x Number of Service — Taxable amount
Years beyond Five Years — ~axabic amoult
.02 x $10,000x0 = $0
3. Nontaxable amount + Taxable — Total benefit
amount -
$1.000+3%0 = $1.000

(2) Catastrophic duty disability: As a catastrophic duty

disability retiree, you may choose between:

(a) A nontaxable, one-time lump sum payment equal to
one hundred fifty percent of your retirement contributions;
except that, any payments made to restore service credit after
the five-year deadline will be paid at one hundred percent.
Under this option you waive your right to the medical insur-
ance premium reimbursement; or

(b) A monthly disability benefit equal to:

(1) Seventy percent of your final average salary (FAS),
which is nontaxable, reduced by any temporary disability
benefits provided under Title 51 RCW and federal Social
Security disability benefits, if necessary to ensure that the
total combined benefits do not exceed one hundred percent of
the member's final average salary (FAS).

(ii) The reduced benefit cannot be less than the earned
service retirement benefit.

Calculation of monthly disability benefit:

Terry was approved for catastrophic disabil-
ity. The final average salary (FAS) was
$10.,000. Terry was not receiving benefits
from LNI or Social Security disability insur-
ance (SSDI). Terry had 20 years of service
credit at the time of retirement. To determine
the catastrophic benefit amount:

Example 1:

1. 70% of FAS = Monthly disability benefit
.70 x $10,000 = $7.000
2. 2% x FAS x Service Years = Earned benefit

.02 x $10.000 x 20

$4.000

Since there is no offset and the monthly disability benefit
is greater than the earned benefit, Terry's benefit will be
$7000 a month.
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Pat was approved for catastrophic disability.
The final average salary (FAS) was $10.000.
Pat was receiving benefits from NI and
Social Security disability insurance (SSDI) in
the amounts of $5,000 and $2.000. Pat had 2
years of service credit at the time of retire-

ment. To determine the catastrophic benefit
amount:

Example 2:

(o

70% of FAS = Monthly disability benefit

.70 x $10,000 = $7.000
2. Monthly disability benefit + _ Total of all bene-
LNI benefits + SSDI benefit — fits
$7.000 + $5.000 + $2.000 = $14.000
3. Total of all benefits - FAS = Reduction amount
$14.000 - $10,000 = $4.000
4 Monthly disability benefit - _ Reduced
- Reduction Amount monthly benefit
$7.000 - $4.000 = $3.000
S. 2% x FAS x Service Years = Earned benefit

.02 x $10.000 x 2 $400

Since the reduced monthly benefit amount is greater than
the earned benefit, Pat's benefit will be $3.000 a month.

Example 3:

Chris was approved for catastrophic disabil-
ity. The final average salary (FAS) was
$10,000. Chris was receiving benefits from
LNI (Title 51 RCW) and Social Security dis-
ability insurance (SSDI) in the amounts of
$5,000 and $2.000 respectively. Chris had 20
years of service credit at the time of retire-

ment. To determine the catastrophic benefit

amount:
1. 70% of FAS = Monthly disability benefit
.70 x $10,000 = $7.000
2. Monthly disability benefit + _ Total of all bene-
LNI benefits + SSDI benefit — fits
$7.000 + $5.000 + $2.000 = $14.000
Reduction amount
3. Total of all benefits - FAS = (to not exceed 100%
of FAS)
$14,000 - $10.000 = $4.000
4 Monthly disability benefit - _ Reduced
- Reduction Amount — monthly benefit
$7.000 - $4.000 = $3.000
5. 2% x FAS x Service Years = Earned benefit
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.02 x $10,000 x 20 = $4.000

Chris is entitled to the greater of the catastrophic retire-
ment calculation or the earned benefit. Since the earned ben-
efit is greater than the reduced catastrophic benefit, Chris'
benefit will be $4,000 a month.

(3) Nonduty disability: As a nonduty disability retiree,
you receive a benefit of two percent times your final average
salary times your service credit yvears. This disability benefit
will be actuarially reduced to reflect the difference in age at
the time of disability retirement and age fifty-three.

Calculation of monthly disability benefit:

Example 1 - Full actuarial reduction:
Chris, age 47, was approved for a nonduty
disability. The final average salary (FAS) was
$10.000. Chris had 20 years of service credit
at the time of retirement. To determine the
nonduty disability benefit amount:

2% x FAS x Service Years x early retire- _ Benefit
ment factor (2018 table) — amount
.02 x$10.000 x 20 x 0.5980 = $2.392

NEW SECTION

WAC 415-104-483 Is my disability benefit affected
by choosing a survivor option? If you choose a benefit
option with a survivor feature at the time of retirement, your
survivor beneficiary will receive an ongoing monthly disabil-
ity benefit after your death. Your disability benefit will be
actuarially reduced to offset the cost of providing payments
over two lifetimes. The survivor options are further described
in WAC 415-104-215. See WAC 415-02-380 for more infor-
mation and examples on how the actuarial reduction is
applied to your disability benefit.

NEW SECTION

WAC 415-104-484 Is my disability benefit reduced
for early retirement? If you retire for line of duty disability
or catastrophic duty disability, your disability benefit will not
be reduced for early retirement. If you retire for nonduty dis-
ability, your disability benefit will be actuarially reduced to
reflect the difference in age at the time of disability retire-
ment and age fifty-three. See WAC 415-02-320 for more
information and examples on how the actuarial reduction is
applied to your disability benefit.

AMENDATORY SECTION (Amending WSR 13-18-034,
filed 8/28/13, effective 10/1/13)

WAC 415-104-485 (O F—nonduty-disability ben-
efits:)) How do I apply for a disability benefit? ((Fhissee-

tion-appliesto-youif youare-a EEOFF Plan2-member-whe
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REW-41-26-500-and-WAC45-104-11-)) (1) The depart-
ment must receive:

(a) A completed DRS disability retirement application;

(b) Additional information required by the department;
and

(c) Any other material you want the department to con-
sider.

(2) The process for determining eligibility for a disability
benefit can be lengthy and may require additional documen-
tation to complete.

NEW SECTION

WAC 415-104-486 When does my disability benefit
end? The department may require comprehensive medical or
psychological examinations to reevaluate your continued eli-
gibility for disability benefits. For catastrophic benefits the
department may also require or offer to provide comprehen-
sive vocational examinations and/or submission of earnings

WSR 18-13-078

information to evaluate your continued eligibility. You are
required to contact the department if your medical/vocational
or financial situation changes.

(1) Your duty or nonduty disability benefit will cease if:

(a) You return to work in a LEOFF-eligible position; or

(b) Medical examination reveals that you are no longer
totally incapacitated for employment in a LEOFF-eligible
position and you are no longer entitled to workers' compensa-
tion benefits under Title 51 RCW.

(2) Your catastrophic disability benefit will cease if:

(a) You return to work in a LEOFF-eligible position;

(b) Medical/vocational examination, or other informa-
tion commonly available or provided to the department by an
employer, reveals that your disability no longer prevents you
from performing substantial gainful activity; or

(c) Your earnings exceed the threshold for substantial
gainful activity.

NEW SECTION

WAC 415-104-487 Can my disability retirement type
change? Your disability retirement type may change depend-
ing upon the circumstances.

If your original disabling condition or conditions
worsen, improve, or recover, the department may adjust your
benefit.

(1) Worsening - If the condition or conditions that
caused your duty disability worsen, your retirement may be
changed to a catastrophic disability. You must submit an
application and provide sufficient medical evidence to sup-
port a claim that your condition or conditions qualify you for
a catastrophic disability. The worsening must be caused by or
directly related to the original injury or injuries or illness and
not due to the natural aging process or a succeeding cause.

Example: A member retires on a duty-related disability
retirement due to a knee injury. The member has surgery
related to the knee injury after retirement and suffers side
effects from the surgery that prevent the member from per-
forming any substantial gainful employment. The member is
eligible to have their benefit adjusted because the aggravation
is directly related to the original injury.

Example: A member retires on a duty-related disability
retirement due to a knee injury. The member reinjures the
knee in a skiing accident and is rendered unable to perform
any substantial gainful employment. The member is not eligi-
ble to have their benefit adjusted because the aggravation is
the result of a succeeding cause and not the original injury.

Example: A member retires on a duty-related disability
retirement due to a knee injury. The condition gradually
worsens over time until the member is no longer capable of
substantial gainful employment. The member is not eligible
to have their benefit adjusted because the aggravation is due
to aging.

(2) Improvement - If your condition or conditions
improve such that you are capable of substantial gainful
employment, the department will adjust your catastrophic
disability benefit to a duty disability benefit.

(3) Recovery - If your condition or conditions improve
such that you are able to return to work in a LEOFF-eligible
position, the department will terminate your disability retire-
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ment or convert you to a normal retirement benefit if you are
eligible.

WSR 18-13-092
PERMANENT RULES
DEPARTMENT OF
EARLY LEARNING
[Filed June 18, 2018, 3:39 p.m., effective July 19, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Explain procedures for third-party requests for
otherwise confidential records from the department of chil-
dren, youth, and families and how requests will be processed.

Citation of Rules Affected by this Order: New WAC
170-01-0205 and 170-01-0206.

Statutory Authority for Adoption: RCW 43.215.070;
chapter 42.56 RCW.

Adopted under notice filed as WSR 18-09-110 on April
18, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 2, Amended
0, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 18, 2018.

Heather Moss
Director

NEW SECTION

WAC 170-01-0205 Third-party requests for other-
wise confidential records. (1) A third party, such as a
department client's attorney or lay representative, may access
otherwise confidential records about a department client with
a valid authorization.

(2) The authorization should:

(a) Identify the client;

(b) Identify the individual(s) or organization(s) autho-
rized to receive the records;

(c) State that the department may disclose the informa-
tion to the requestor;

(d) Identify the record(s) that the client wants the depart-
ment to release;

(e) State the date the authorization expires or an expira-
tion event that relates to the client or the purpose of the use of
disclosure;

(f) State the reason for disclosure;
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(g) State the right to revoke;

(h) State the potential for redisclosure;

(i) As appropriate, include specific language authorizing
the department to release any one or more of the following to
the requestor: Substance use disorder records, child welfare
records, adoption records, records concerning reproductive
health and sexually transmitted diseases, and mental health
records; and

(§) Include a dated, verified signature of the individual
with legal authority to authorize the release of records.

(3) The department may ask for additional proof to ver-
ify the third-party's authority to access confidential records
when required by law.

(4) In general, a parent may access confidential records
about a child under age eighteen. A child must consent to dis-
closure of the following confidential records:

(a) At any age, birth control, and abortion records (see
RCW 9.02.100);

(b) If over age thirteen, substance use disorder and men-
tal health records (see 42 C.F.R., Part 2 and RCW 71.34.530);

(c) If over age fourteen, sexually transmitted disease
records (see RCW 70.24.110); and

(d) If over age eighteen, all client records held by the
department.

(5) Legal guardians under Title 13 RCW and legal custo-
dians under chapter 26.10 RCW are not considered third par-
ties for the purposes of accessing records pertaining to chil-
dren in their care and custody.

NEW SECTION

WAC 170-01-0206 Notifying third parties of a
request. (1) If records responsive to a public records request
identify or pertain directly to an individual or organization
other than the requestor, the department may notify the
named individual or organization about the request.

(2) The department's third-party notice may include:

(a) A copy of the original request;

(b) If appropriate, a copy of the records that identify or
pertain to the third party;

(c) The date the department intends to release the record;
and

(d) A statement that the third party may prevent release
of the record by agreement or by bringing a lawsuit and get-
ting an injunction against the department and the requestor
under RCW 42.56.540 prior to the intended release date.

(3) The department may inform the requestor that:

(a) A third party has been notified of the request;

(b) The department provided the third party with a due
date for objecting to disclosure; and

(c) The third party may bring a lawsuit against the
requestor and the department under RCW 42.56.540 to pro-
hibit disclosure.
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WSR 18-13-094
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed June 19, 2018, 7:52 a.m., effective July 20, 2018]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending Rules 267 and 268
to conform to changes required by ESHB 1296, 2017 regular
session (chapter 135, Laws of 2017). This legislation replaces
the annual report and annual survey used for economic devel-
opment activities with an annual tax performance report. The
department is also amending the following rules to update
references changed by this legislation: WAC 458-20-143,
458-20-144, 458-20-169, 458-20-176, 458-20-179, 458-20-
210, 458-20-24001, 458-20-24003, and 458-20-263. The
department is also renumbering the current Rule 267 as Rule
267A, which will cover periods prior to the effective date of
the new Rule 267.

Citation of Rules Affected by this Order: Amending
WAC 458-20-267 (Rule 267) Annual tax performance
reports for certain tax preferences, explains how taxpayers
claiming tax preferences are required to report information to
the department of revenue; 458-20-267A (Rule 267A), (Rule
267A is not an existing rule; rather, current Rule 267 is
renumbered as Rule 267A, which will cover periods prior to
the effective date of the new Rule 267); 458-20-268 (Rule
268) Annual surveys for certain tax preferences; 458-20-143
(Rule 143) Printers and publishers of newspapers, magazines,
and periodicals; 458-20-144 (Rule 144) Printing industry;
458-20-169 (Rule 169) Nonprofit organizations; 458-20-176
(Rule 176) Commercial deep sea fishing—Commercial pas-
senger fishing—Diesel fuel; 458-20-179 (Rule 179) Public
utility tax; 458-20-210 (Rule 210) Sales of tangible personal
property for farming—Sales of agricultural products by farm-
ers; 458-20-24001 (Rule 24001) Sales and use tax deferral—
Manufacturing and research/development activities in high
unemployment counties—Applications filed after June 30,
2010; 458-20-263 (Rule 263) Exemptions from retail sales
and use taxes for qualifying electric generating and thermal
heat producing systems using renewable energy sources; and
458-20-24003 (Rule 24003) Tax incentives for high technol-
ogy businesses.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Other Authority: RCW 82.32.534, 82.32.585, 82.32.590,
82.32.600, 82.32.605, 82.32.607, 82.32.710, 82.32.790,
82.32.808, 82.04.240, 82.04.2404, 82.04.260, 82.04.2909,
82.04.426, 82.04.4277, 82.04.4461, 82.04.4463, 82.04.448,
82.04.4481, 82.04.4483, 82.04.449, 82.08.805, 82.08.965,
82.08.9651, 82.08.970, 82.08.980, 82.08.986, 82.12.022,
82.12.025651, 82.12.805, 82.12.965, 82.12.9651, 82.12.970,
82.12.980, 82.16.0421, 82.29A.137, 82.60.070, 82.63.020,
82.63.045, 82.74.040, 82.74.050, 82.75.040, 82.75.070,
82.82.020, 82.82.040, 84.36.645, and 84.36.655.

Adopted under notice filed as WSR 18-09-103 on April
18, 2018.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.
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Number of Sections Adopted at the Request of a Non-
governmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Ini-
tiative: New 0, Amended 12, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
12, Repealed 0.

Number of Sections Adopted using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 12, Repealed 0.

Date Adopted: June 19, 2018.

Erin T. Lopez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-18-067,
filed 8/30/10, effective 9/30/10)

WAC 458-20-143 Printers and publishers of newspa-
pers, magazines, and periodicals. (1) Introduction. This
section explains the application of the business and occupa-
tion (B&O), retail sales, and use taxes to printers and/or pub-
lishers of newspapers, magazines, periodicals, and other
printed materials. The department of revenue (department)
has adopted other sections providing tax reporting informa-
tion to persons printing, publishing, or selling these publica-
tions and other printed materials.

* Persons selling newspapers, magazines, and periodicals
that are not printed and/or published by the seller should also
refer to WAC 458-20-127;

* For information regarding the printing industry in gen-
eral, see WAC 458-20-144;

* For information regarding the tax-reporting responsi-
bilities of persons selling direct mail or engaging in business
as a mailing bureau, see WAC 458-20-141;

* For information regarding the tax-reporting responsi-
bilities of persons duplicating printed materials for others, see
WAC 458-20-141;

* For information regarding potential litter tax liability,
see WAC 458-20-243.

(2) Definitions. The following definitions apply
throughout this section:

(a) "Newspaper."

(1) Effective July 1, 2008, "newspaper" means a publica-
tion issued regularly at stated intervals at least twice a month
and printed on newsprint in tabloid or broadsheet format
folded loosely together without stapling, glue, or any other
binding of any kind, including any supplement of a printed
newspaper; and an electronic version of a printed newspaper
that:

* Shares content with the printed newspaper; and

 Is prominently identified by the same name as the
printed newspaper or otherwise conspicuously indicates that
it is a complement to the printed newspaper. See RCW
82.04.214.

(ii) Prior to July 1, 2008, "newspaper" means a publica-
tion issued regularly at stated intervals at least twice a month
and printed on newsprint in tabloid or broadsheet format
folded loosely together without stapling, glue, or any other
binding of any kind.
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(b) "Supplement' means a printed publication, includ-
ing a magazine or advertising section, that is:

(i) Labeled and identified as part of the printed newspa-
per; and

(i1) Circulated or distributed:

* As an insert or attachment to the printed newspaper; or

* Separate and apart from the printed newspaper so long
as the distribution is within the general circulation area of the
newspaper.

(c) "Periodical or magazine' means a printed publica-
tion, other than a newspaper, issued regularly at stated inter-
val at least once every three months, including any supple-
ment or special edition of the publication.

(d) For purposes of this section, "other printed mate-
rial" refers to printed materials other than newspapers, mag-
azines, or periodicals.

(3) General tax guidance.

(a) Publishing newspapers. Effective July 1, 2009, pub-
lishers of newspapers are taxable under the publication of
newspapers classification of the B&O tax upon the gross
income (including advertising income) derived from publish-
ing newspapers. See (d) of this subsection and RCW 82.04.-
260(13). Prior to July 1, 2009, publishers of newspapers are
taxable under the printing and publishing classification of the
B&O tax upon the gross income (including advertising
income) derived from publishing newspapers.

Persons reporting income under the publication of news-
papers classification of the B&O tax must file a complete
annual tax performance report with the department. In addi-
tion, such persons must electronically file with the depart-
ment all ((sarveys;)) reports, returns, and any other forms.
Refer to RCW 82.32.600 and WAC 458-20-267 for the spe-
cific guidelines and requirements.

Retail sales of newspapers, whether by publishers or oth-
ers, are exempt from retail sales tax. See RCW 82.08.0253.

(b) Publishing periodicals or magazines. Publishers of
periodicals or magazines are taxable under the printing and
publishing classification of the B&O tax upon the gross
income (including advertising income) derived from publish-
ing periodicals or magazines. See (d) of this subsection and
RCW 82.04.280(1).

Retail sales of printed magazines and periodicals are
subject to retail sales tax. Magazines and periodicals trans-
ferred electronically to the end user are also subject to the
retail sales tax regardless of how they are accessed. For more
information on the sale of digital products, refer to RCW
82.04.050, 82.04.192, and 82.04.257.

(c) Publishing other printed materials. Retail and
wholesale sales of other printed materials by persons who
both print and publish the items, are taxable under the print-
ing and publishing classification. Persons who publish but do
not print other printed materials, are subject to:

« Either the wholesaling or retailing B&O tax, measured
by gross sales of the other printed materials; and

* The service and other activities B&O tax, measured by
the gross income received from advertising.

(d) Doing business inside and outside the state. RCW
82.04.460 requires that advertising income earned by printers
and by publishers of newspapers, periodicals, and magazines
derived from business activities performed within Washing-
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ton be apportioned to this state for tax purposes. Refer to
chapter 23 (E2SSB 6143), Laws of 2010 1st sp. sess. Part I
for information on apportioning advertising income.

(e) Wholesale sales of printed materials. Sales of mag-
azines, periodicals, and other printed materials by the pub-
lisher to newsstands, book stores, department stores, and oth-
ers who resell such items are wholesale sales. Such sales are
not subject to retail sales tax when the buyer provides a resale
certificate (WAC 458-20-102A) for sales made before Janu-
ary 1, 2010, or a reseller permit (WAC 458-20-102) for sales
made on or after January 1, 2010, to the seller.

(4) Sales to publishers.

(a) Sales to newspaper, magazine and periodical publish-
ers of paper and printers ink which become a part of the pub-
lications sold, and sales by printers of printed publications to
publishers for sale, are wholesale sales and are not subject to
the retail sales tax when the buyer provides a resale certificate
(WAC 458-20-102A) for sales made before January 1, 2010,
or a reseller permit (WAC 458-20-102) for sales made on or
after January 1, 2010, to the seller.

(b) With respect to community newspapers which are
distributed free of charge, where the publisher has a contract
with his advertisers to distribute the newspaper to the sub-
scriber in consideration for the payments made by the adver-
tisers, it will be construed that the publisher sells the newspa-
per to the advertiser, and, therefore, the retail sales tax will
not apply with respect to the charge made by the printer to the
publisher for printing the newspaper or with respect to the
purchase of ink and paper when the publisher prints his own
newspaper.

(c) Sales to newspaper, magazine or periodical publish-
ers of equipment and of supplies and materials which do not
become a part of the finished publication that is sold are sub-
ject to the retail sales tax unless specifically exempt (see sub-
section (5) of this section). This includes, among others, sales
of fuel, furniture, lubricants, and office supplies.

(d) Sales to newspaper, magazine or periodical publish-
ers of baseball bats, bicycles, dolls and other articles of tangi-
ble personal property which are to be distributed by the pub-
lisher as gifts, premiums or prizes are sales for consumption
and subject to the retail sales tax.

(e) Sales by authors and artists to publishers of the right
to publish scripts, paintings, illustrations and cartoons are
mere licenses to use, not sales of tangible personal property
and are not subject to the retail sales tax.

(5) Exemption for sales of computer equipment to
printers and/or publishers. RCW 82.08.806 and 82.12.806
provide printers and publishers retail sales and use tax
exemptions for computer equipment that is used primarily in
the printing or publishing of any printed material. The
exemption includes repair parts and replacement parts for
such equipment and sales of or charges made for labor and
services rendered in respect to installing, repairing, cleaning,
altering, or improving the computer equipment. The exemp-
tion also includes maintenance agreements (service con-
tracts), as defined in WAC 458-20-257, on such equipment.
This exemption applies only to computer equipment not oth-
erwise exempt under RCW 82.08.02565.

(6) Use tax. Publishers of newspapers, magazines and
periodicals are subject to tax upon the value of articles
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printed or produced for use in conducting such business. Tax
also applies to materials, supplies, and other items which do
not become part of the finished publication or which are not
resold. Where retail sales tax is not paid, the publisher must
remit the retail sales tax (commonly referred to as "deferred
sales tax") or use tax directly to the department unless specif-
ically exempt by law. Deferred sales or use tax should be
reported on the use tax line of the buyer's excise tax return.
For detailed information about use tax, refer to WAC 458-20-
178, Use tax.

AMENDATORY SECTION (Amending WSR 11-04-010,
filed 1/21/11, effective 2/21/11)

WAC 458-20-144 Printing industry. (1) Introduc-
tion. This section discusses the taxability of the printing
industry. For information on the taxability of mailing bureau
services and a discussion of direct mail, refer to WAC 458-
20-141. For information on the taxability of printers and pub-
lishers of newspapers, magazines, and periodicals, refer to
WAC 458-20-143.

(2) Definition. The phrase "printing industry" includes
letterpress, offset-lithography, and gravure processes as well
as multigraph, mimeograph, autotyping, addressographing
and similar activities.

(3) Business and occupation tax.

(a) Printers are subject to the business and occupation tax
under the printing and publishing classification upon the
gross income of the business.

(b) Effective July 1, 2009, printers of newspapers are
taxable under the publication of newspapers classification of
the B&O tax upon the gross income of the business. Persons
reporting income under the publication of newspapers classi-
fication of the B&O tax must file a complete annual tax per-
formance report with the department. In addition, such per-
sons must electronically file with the department all ((str-
¥eys;)) reports, returns, and any other forms. Refer to RCW
82.32.600 and WAC 458-20-267 for the specific guidelines
and requirements.

(c) Doing business inside and outside the state. RCW
82.04.460 requires that advertising income earned by printers
derived from business activities performed within Washing-
ton be apportioned to this state for tax purposes. Refer to
chapter 23 (E2SSB 6143), Laws of 2010 1st sp. sess. Part I
for information on apportioning advertising income.

(4) Retail sales tax.

(a) The printing or imprinting of advertising circulars,
books, briefs, envelopes, folders, posters, racing forms, tick-
ets, and other printed matter, whether upon special order or
upon materials furnished either directly or indirectly by the
customer is a retail sale and subject to the retail sales tax, pro-
viding the customer either consumes, or distributes such arti-
cles free of charge, and does not resell such articles in the reg-
ular course of business. The retail sales tax is computed upon
the total charge for printing, and the printer may not deduct
the cost of labor, author's alterations, or other service charges
in performing the printing, even though such charges may be
stated or shown separately on invoices.

(b) Sales of printed matter to advertising agencies who
purchase for their own use or for the use of their clients, and
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not for resale in the regular course of business, are sales for
consumption and subject to the retail sales tax.

(c) Sales of tickets to theater owners, amusement opera-
tors, transportation companies and others are sales for con-
sumption and subject to the retail sales tax. Such tickets are
not resold by the theater owners or amusement proprietors as
tangible personal property but are used merely as a receipt to
the patrons for payment and as evidence of the right to admis-
sion or transportation.

(d) Sales of school annuals and similar publications by
printers to school districts, private schools or student organi-
zations therein are subject to the retail sales tax.

(e) Sales by printers of books, envelopes, folders, post-
ers, racing forms, stationery, tickets and other printed matter
to dealers for resale in the regular course of business are
wholesale sales. Such sales are not subject to retail sales tax
when seller obtains a resale certificate for sales made before
January 1, 2010, or a reseller permit for sales made on or after
January 1, 2010, from the buyer to document the wholesale
nature of the sale as provided in WAC 458-20-102A (Resale
certificates) and WAC 458-20-102 (Reseller permits). Even
though resale certificates are no longer used after December
31, 2009, they must be kept on file by the seller for five years
from the date of last use or December 31, 2014.

(f) Charges made by bookbinders or printers for imprint-
ing, binding or rebinding of materials for consumers are sub-
ject to the retail sales tax.

(g) Sales to printers of equipment, supplies and materials
which do not become a component part or ingredient of the
finished printed matter sold or which are put to "intervening
use" before being resold are subject to the retail sales tax
unless specifically exempt (see subsection (5) of this section).
This includes, among others, sales of fuel, furniture, and
lubricants.

(h) Sales to printers of paper stock and ink which
become a part of the printed matter sold are sales for resale
and are not subject to retail sales tax when the buyer provides
a resale certificate (WAC 458-20-102A) for sales made
before January 1, 2010, or a reseller permit (WAC 458-20-
102) for sales made on or after January 1, 2010, to the seller.

(5) Exemption for sales of computer equipment to
printers. RCW 82.08.806 and 82.12.806 provide a retail
sales and use tax exemption to a printer or publisher, of com-
puter equipment, including repair parts and replacement parts
for such equipment, when the computer equipment is used
primarily in the printing or publishing of any printed mate-
rial, or to sales of or charges made for labor and services ren-
dered in respect to installing, repairing, cleaning, altering, or
improving the computer equipment. This exemption applies
only to computer equipment not otherwise exempt under
RCW 82.08.02565.

(6) Commissions and discounts.

(a) There is a general trade practice in the printing indus-
try of making allowances to advertising agencies of a certain
percentage of the gross charge made for printed matter
ordered by the agency either in its own name or in the name
of the advertiser. This allowance may be a "commission" or
may be a "discount."

(b) A "commission" paid by a seller constitutes an
expense of doing business and is not deductible from the
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measure of tax under either business and occupation tax or
retail sales tax. On the other hand, a "discount" is a deduction
from an established selling price allowed to buyers, and a
bona fide discount is deductible under both these classifica-
tions.

(c) In order that there may be a definite understanding,
printers, advertising agencies and advertisers are advised that
tax liability in such cases is as follows:

(1) The allowance taken by an advertising agency will be
deductible as a discount in the computation of the printer's
liability only in the event that the printer bills the charge on a
net basis; i.e., less the discount.

(1)) Where the printer bills the gross charge to the
agency, and the advertiser pays the sales tax measured by the
gross charge, no deduction will be allowed, irrespective of
the fact that in payment of the account the printer actually
receives from the agency the net amount only; i.e., the gross
billing, less the commission retained by the agency. In all
cases the commission received is taxable to the agency.

AMENDATORY SECTION (Amending WSR 16-20-011,
filed 9/23/16, effective 10/24/16)

WAC 458-20-169 Nonprofit organizations. (1) Intro-
duction. Unlike the tax systems of most states and the federal
government, Washington's tax system, including its primary
business tax, applies to the activities of nonprofit organiza-
tions. Washington's business and occupation (B&O) tax is
imposed on all entities that generate gross receipts or pro-
ceeds, unless there is a specific statutory exemption or deduc-
tion. This rule explains how the B&O, retail sales, and use
taxes apply to activities often performed by nonprofit organi-
zations. Although some nonprofit organizations may be sub-
ject to other taxes (e.g., public utility or insurance premium
taxes on income from utility or insurance activities), these
taxes are not discussed in this rule. The rule describes the
most common B&O, retail sales, and use tax exemptions and
deductions that are specifically provided to nonprofit organi-
zations by state law. Other exemptions or deductions not spe-
cific to nonprofit organizations may also apply.

(a) Examples. This rule contains examples that identify
a number of facts and then state a conclusion. These exam-
ples should be used only as a general guide. The tax results of
other situations must be determined after a review of all facts
and circumstances.

(b) Other rules that may be relevant. Rules in the fol-
lowing list may contain additional relevant information for
nonprofit organizations:

(1) WAC 458-20-167 Educational institutions, school
districts, student organizations, and private schools;

(i) WAC 458-20-168 Hospitals, nursing homes, assisted
living facilities, adult family homes and similar health care
facilities;

(i) WAC 458-20-183 Amusement, recreation, and
physical fitness services;

(iv) WAC 458-20-249 Artistic or cultural organizations;
and

(v) WAC 458-20-256 Trade shows, conventions and
seminars.
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(2) Registration requirements. Nonprofit organizations
with $12,000 or more per year in gross receipts from sales,
and/or gross income from services subject to the B&O tax, or
that are required to collect or pay to the department of reve-
nue (department) retail sales tax or any other tax or fee which
the department administers (regardless of the level of annual
gross receipts) must register with the department. Nonprofit
organizations with less than twelve thousand dollars per year
in gross receipts and that are not required to collect retail
sales tax or any other tax or fee administered by the depart-
ment are not required to register with the department. For
more information on whether registration with the depart-
ment is required see WAC 458-20-101.

(3) Filing excise tax returns. Nonprofit organizations
making retail sales that require the collection of retail sales
tax must file an excise tax return, regardless of the annual
level of gross receipts or gross income and whether or not any
B&O tax is due. For information on when a taxpayer may
qualify for a small business B&O tax credit, see WAC 458-
20-104. The excise tax return with payment is generally filed
on a monthly basis. Under certain conditions the department
may authorize taxpayers to file and remit payment on either a
quarterly or an annual basis. For information on how report-
ing frequencies are assigned to taxpayers see WAC 458-20-
22801.

Nonprofit organizations that do not have retail sales tax
to remit, but are required to register, do not have to file an
excise tax return if they meet certain statutory requirements
(e.g., annual gross income of less than $28,000) and are
placed on an "active nonreporting" status by the department.
For additional information on whether an organization quali-
fies for the "active nonreporting" status see WAC 458-20-
101.

(4) General tax reporting responsibilities. While
Washington state law provides some tax exemptions and
deductions specifically for nonprofit organizations, these
organizations otherwise have the same tax-reporting respon-
sibilities as for-profit organizations.

(2) Business and occupation tax. Chapter 82.04 RCW
imposes a B&O tax on every person with substantial nexus in
Washington (see RCW 82.04.067) engaged in business activ-
ities within this state, unless the income is specifically
exempt or deductible under state law. The B&O tax applies to
the value of products, gross proceeds of sales, or gross
income of the business, as the case may be. RCW 82.04.220.

(i) Common B&O tax classifications. Chapter 82.04
RCW provides a number of classifications that apply to spe-
cific activities. The most common B&O tax classifications
applying to income received by nonprofit organizations are
the retailing, wholesaling, and service and other activities
classifications. RCW 82.04.250, 82.04.270, and 82.04.290. If
an organization engages in more than one kind of business
activity, it must report the gross income from each activity
under the appropriate tax classification. RCW 82.04.440(1).

(i1) Measure of tax. The most common measures of the
B&O tax are "gross proceeds of sales" and "gross income of
the business." RCW 82.04.070 and 82.04.080, respectively.
These measures include the value proceeding or accruing
from the sale of tangible personal property or services ren-
dered without any deduction for the cost of property sold,
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cost of materials used, labor costs, discounts paid, delivery
costs, taxes, losses, or any other expenses.

(b) Retail sales tax. A nonprofit organization must col-
lect and remit retail sales tax on all retail sales, unless the sale
is specifically exempt by statute. Examples of retail sales tax
exemptions that may apply to nonprofit organizations are
those for sales of certain food products (see WAC 458-20-
244, Food and food ingredients), construction materials pur-
chased by a health or social welfare organization for new
construction of alternative housing to be licensed as a family
foster home for youth in crisis (see RCW 82.08.02915), and
fund-raising activities (see subsection (5)(g) of this rule).
New construction includes renovating an existing structure to
provide new housing for youth in crisis.

A nonprofit organization must pay retail sales tax when
it purchases goods or retail services for its own use as a con-
sumer, unless the purchase is specifically exempt by statute.
Items purchased for resale without intervening use are pur-
chases at wholesale and are not subject to the retail sales tax
if the seller takes from the buyer a copy of the buyer's reseller
permit. The reseller permit documents the wholesale nature
of any sale. Reseller permits replaced resale certificates
effective January 1, 2010. For additional information on
reseller permits see WAC 458-20-102.

(c) Use tax. The use tax is imposed on every person,
including nonprofit organizations, using tangible personal
property within this state as a consumer, unless such use is
specifically exempt by statute. The use tax applies only if
retail sales tax has not previously been paid on the item. The
rate of tax is the same as the sales tax rate that applies at the
location where the property is first used.

A common application of the use tax occurs when items
are purchased from an out-of-state seller who has no presence
in Washington. When the out-of-state seller does not collect
Washington's retail sales or use tax, the buyer is statutorily
required to remit use tax directly to the department. For more
information on use tax and the use of tangible personal prop-
erty see WAC 458-20-178.

Except for fund-raising, use tax exemptions generally
correspond to retail sales tax exemptions. For example, the
use tax exemption for construction materials acquired by a
health or social welfare organization for new construction of
alternative housing for youth in crisis, to be licensed as a fam-
ily foster home (RCW 82.12.02915) corresponds with the
retail sales tax exemption described in subsection (4)(b) of
this rule for purchasing these construction materials.

(1) Use tax exemption for donated items. RCW 82.12.-
02595 provides a use tax exemption for personal property
donated to a nonprofit charitable organization. This exemp-
tion is available for the nonprofit charitable organization and
the donor, if the donor did not previously use the personal
property as a consumer. It also applies to the use of property
by a donor who is incorporating the property into a nonprofit
organization's real or personal property for no charge.

The exemption also applies to another person using
property originally donated to a charitable nonprofit organi-
zation that is subsequently donated or bailed to that person by
the charitable nonprofit organization, provided that person
uses the property in furtherance of the charitable purpose for
which the property was originally donated to the charitable
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nonprofit organization. For example, a hardware store
donates an industrial pressure washer to a nonprofit commu-
nity center for neighborhood cleanup, the community center
bails this washer to people enrolled in its neighborhood
improvement group for neighborhood clean-up projects. No
use tax is due from any of the participants in these transac-
tions. An example of a gift that would not qualify is when a
car is donated to a church for its staff and the church gives
that car to its pastor. The pastor must pay use tax on the car
because it serves multiple purposes. It serves the church's
charitable purpose, but it also acts as compensation to the
pastor and is available for the pastor's personal use. The sub-
sequent donation of property from the charity to another per-
son must be solely for a charitable purpose. If the property is
donated or bailed to the third party for a charitable purpose in
line with the nonprofit organization's charitable activities,
generally, no additional proof is required that this was the
charitable purpose for which the property was originally
donated.

(i1) Use tax implications with respect to fund-raising
activities. Subsection (5)(g) of this rule explains that a retail
sales tax exemption is available for certain fund-raising sales.
However, there is usually no comparable use tax exemption
provided to the buyer/user of property purchased at these
fund-raising sales. While the nonprofit organization is not
obligated to collect use tax from the buyer, the organization is
encouraged to inform the buyer of the buyer's possible use tax
obligation.

(iii) From October 1, 2013, through October 8, 2015,
RCW 82.12.225 provided a use tax exemption for the use of
any article of personal property, valued at less than ten thou-
sand dollars, purchased or received as a prize in a contest of
chance, as defined in RCW 82.04.285, from a nonprofit orga-
nization or a library. Effective October 9, 2015, chapter 32,
Laws of 2015 3rd Sp. Sess. (ESB 6013), the exemption
applies to qualifying personal property valued at less than
twelve thousand dollars. This exemption only applies if the
gross income from the sale by the nonprofit organization or
library is exempt under RCW 82.04.3651. This exemption is
scheduled to expire July 1, 2020.

(5) Exemptions. The following sources of income are
specifically exempt from tax. As such, they should not be
included or reported as gross income if the organization is
required to file an excise tax return.

(a) Adult family homes. RCW 82.04.327 exempts from
B&O tax amounts received by licensed adult family homes or
adult family homes that are exempt from licensing under
rules of the department of social and health services.

(b) Nonprofit assisted living facilities. RCW ((82:04--
4262 {RCW-82:04-42641)) 82.04.4264 exempts from B&O
tax amounts received by a nonprofit assisted living facility
licensed under chapter 18.20 RCW for providing room and
domiciliary care to residents of the assisted living facility.
Nonprofit assisted living facilities were formerly known as
"nonprofit boarding homes" in the statute.

(c) Camp or conference centers. RCW 82.04.363 and
82.08.830 respectively exempt from B&O tax and retail sales
tax amounts received by a nonprofit organization from the
sale or furnishing of certain items or services at a camp or
conference center conducted on property exempt from the
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property tax under RCW 84.36.030 (1), (2), or (3). For infor-
mation about property tax exemptions that may apply see:
WAC 458-16-210 (Nonprofit organizations or associations
organized and conducted for nonsectarian purposes); WAC
458-16-220 (Church camps); and WAC 458-16-230 (Charac-
ter building organizations).

Amounts received from the sale of the following items
and services are exempt:

(1) Lodging, conference and meeting rooms, camping
facilities, parking, and similar licenses to use real property;

(1) Food and meals;

(iii) Books, tapes, and other products, including electron-
ically transferred items, available exclusively to the partici-
pants at the camp, conference, or meeting and not available to
the public at large.

(d) Child care resource and referral services. RCW
82.04.3395 exempts from B&O tax amounts received by
nonprofit organizations for providing child care resource and
referral services. Child care resource and referral services do
not include child care services provided directly to children.

(e) Credit and debt services. RCW 82.04.368 exempts
from B&O tax amounts received by nonprofit organizations
for providing specialized credit and debt services. These ser-
vices include:

(1) Presenting individual and community credit educa-
tion programs including credit and debt counseling;

(1) Obtaining creditor cooperation allowing a debtor to
repay debt in an orderly manner;

(iii) Establishing and administering negotiated repay-
ment programs for debtors; and

(iv) Providing advice or assistance to a debtor with
regard to (i), (ii), or (iii) of this subsection.

(f) Day care provided by churches. RCW 82.04.339
exempts from B&O tax amounts received by a church for the
care of children of any age for periods of less than twenty-
four hours, provided the church is exempt from property tax
under RCW 84.36.020.

(g) Fund-raising. RCW 82.04.3651 and 82.08.02573,
respectively, exempt from B&O tax and retail sales tax
amounts received from certain fund-raising activities.

These exemptions apply only to the fund-raising income
received by the nonprofit organization. For example, com-
mission income received by a nonprofit organization selling
books owned by a for-profit entity on a consignment basis is
exempt from tax only if the statutory requirements are satis-
fied. The nonprofit organization is generally responsible for
collecting and remitting retail sales tax on the gross proceeds
of sales when selling items for another person. For additional
information on the taxability of sales by agents, auctioneers
and other similar types of sellers see WAC 458-20-159.

(1) What nonprofit organizations qualify? Nonprofit
organizations that qualify for this exemption are those that
are:

(A) A tax-exempt nonprofit organization described by
section 501 (¢)(3) (educational and charitable), 501 (c)(4)
(social welfare), or 501 (¢)(10) (fraternal societies operating
as lodges) of the Internal Revenue Code; or

(B) A nonprofit organization that would qualify for tax
exemption under section 501 (c¢)(3), (4), or (10) except that it
is not organized as a nonprofit corporation; or
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(C) A nonprofit organization that does not pay its mem-
bers, stockholders, officers, directors, or trustees any
amounts from its gross income, except as payment for ser-
vices rendered, does not pay more than reasonable compensa-
tion to any person for services rendered, and does not engage
in a substantial amount of political activity. Political activity
includes, but is not limited to, influencing legislation and par-
ticipating in any campaign on behalf of any candidate for
political office.

(i1) Qualifying fund-raising activities. For the purpose
of this exemption, "fund-raising activity" means soliciting or
accepting contributions of money or other property, or activ-
ities involving the anticipated exchange of goods or services
for money between the soliciting organization and the organi-
zation or person solicited, for furthering the goals of the non-
profit organization.

(A) Money raised by a nonprofit charitable group from
its annual telephone fund drive to fund its homeless shelters
where nothing is promised in return for a donor's pledge is
exempt as fund-raising contributions of money to further the
goals of the nonprofit organization.

(B) A nonprofit group organized as a community play-
house has an annual telephone fund drive. The group gives
the caller a mug, jacket, dinner, or vacation trip depending on
the amount of pledge made over the phone. The community
playhouse does not sell or exchange the mugs, jackets, din-
ners, or trips for cash or property, except during this pledge
drive. The money is used to produce the next season's plays.
The money earned from the pledges is exempt from both
B&O tax and retail sales tax to the extent these amounts rep-
resent an exchange of goods and services for money to fur-
ther the goals of the nonprofit group. The money earned from
the pledges above the value of the goods and services
exchanged is exempt as a fund-raising contribution of money
to further the goals of the nonprofit organization.

(C) A nonprofit group sells ice cream bars at booths
leased during the two-week runs of three county fairs, for a
total of six weeks during the year, to fund youth camps main-
tained by the nonprofit group. The money earned from the
booths is exempt from both B&O tax and retail sales tax as a
fund-raising exchange of goods for money to further the
goals of the nonprofit group.

(iii) Contributions of money or other property. The
term contributions includes grants, donations, endowments,
scholarships, gifts, awards, and any other transfer of money
or other property by a donor, provided the donor receives no
significant goods, services, or benefits in return for making
the gift. For example, an amount received by a nonprofit edu-
cational broadcaster from a group that conditions receipt on
the nonprofit broadcaster airing its seminars is not a contribu-
tion regardless of how the amount paid is titled by the two
organizations.

It is not unusual for the person making a gift to require
some accountability for how the gift is used as a condition for
receiving the gift or future gifts. Such gifts remain exempt,
provided the "accountability" required does not result in a
direct benefit to the donor (examples of direct benefits to a
donor are: Money given for a report on the soil contamination
levels of land owned by the donor, medical services provided
to the donor or the donor's family, or market research benefit-
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ing the donor directly). This "accountability”" can take the
form of conditions or restrictions on the use of the gift for
specific charitable purposes or can take the form of written
reports accounting for the use of the gift. Public acknowledg-
ment of a donor for the gift is not a significant service or ben-
efit.

(iv) Nonqualifying activities. Fund-raising activity does
not include the operation of a regular place of business in
which services are provided or sales are made during regular
hours such as a bookstore, thrift shop, restaurant, legal or
health clinic, or similar business. It also does not include the
operation of a regular place of business from which services
are provided or performed during regular hours such as the
provision of retail, personal, or professional services. A regu-
lar place of business and the regular hours of that business
depend on the type of business being conducted.

(A) In the example demonstrating that an amount
received by a nonprofit broadcaster was not a contribution
because services were given in return for the funds, this activ-
ity must also be examined to see whether the exchange was
for services as part of a fund-raising activity. The broadcaster
is in the business of broadcasting programs. It has a regular
site for broadcasting programs and broadcasts twenty-four
hours every day. Broadcasting is a part of its business activity
performed from a regular place of business during regular
hours. The money received from the group with the require-
ment that its seminars be broadcast would not qualify as
money received from a fund-raising activity even though the
parties viewed the money as a "donation."

(B) A nonprofit organization that makes catalog sales
throughout the year with a twenty-four hour telephone line
for taking orders has a regular place of business at the loca-
tion where the sales orders are processed and regular hours of
twenty-four hours a day. Catalog sales are not exempt as
fund-raising amounts even though the funds are raised for a
nonprofit purpose.

(C) A nonprofit group organized as a community play-
house has three plays during the year at a leased theatre. The
plays run for a total of six weeks and the group provides con-
cessions at each of the performances. The playhouse has a
regular place of business with regular hours for that type of
business. The concessions are done at that regular place of
business during regular hours. The concessions are not
exempt as fund-raising activities even though amounts raised
from the concessions may be used to further the nonprofit
purpose of that group.

(D) A nonprofit student group, that raises money for
scholarships and other educational needs, sets up an espresso
stand that is open for two hours every morning during the
school year. The espresso stand is a regular place of business
with regular hours for that type of business. The money
earned from the espresso stand is not exempt, even though
the amounts are raised to further the student group's nonprofit
purpose.

(v) Fund-raising sales by libraries. RCW 82.04.3651
provides that the sale of used books, used videos, used sound
recording, or similar used information products in a library is
not the operation of a regular place of business, if the pro-
ceeds are used solely to support the library. The library must
be a free public library supported in whole or in part with
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money derived from taxes. RCW 27.12.010. In addition to
the B&O tax exemption under RCW 82.04.3651, RCW
82.08.02573 provides a comparable retail sales tax exemp-
tion for the same sales made by a library.

(h) Group training homes. RCW 82.04.385 exempts
from B&O tax amounts received from the department of
social and health services for operating a nonprofit group
training home. The amounts excluded from gross income
must be used for the cost of care, maintenance, support, and
training of developmentally disabled individuals. As defined
in RCW 71A.22.020, a nonprofit group training home is an
approved facility equipped, supervised, managed, and oper-
ated on a full-time nonprofit basis for the full-time care, treat-
ment, training, and maintenance of individuals with develop-
mental disabilities.

(1) Sheltered workshops. RCW 82.04.385 also exempts
from B&O tax amounts received by a nonprofit organization
for operating a sheltered workshop.

(i) What is a sheltered workshop? A sheltered work-
shop is that part of the nonprofit organization engaged in
business activities that are performed primarily to provide
evaluation and work adjusted services for a handicapped per-
son or to provide gainful employment or rehabilitation ser-
vices to a handicapped person. The sheltered workshop can
be maintained on or off the premises of the nonprofit organi-
zation.

(il) What is meant by "gainful employment or reha-
bilitation services to a handicapped person"? Gainful
employment or rehabilitation services must be an interim step
in the rehabilitation process that is provided because the per-
son cannot be readily absorbed into the competitive labor
market or because employment opportunities for the person
do not exist during that time in the competitive labor market.

"Handicapped," for the purposes of this exemption,
means a physical or mental disability that restricts normal
achievement, including medically recognized addictions and
learning disabilities. However, this term does not include
social or economic disadvantages that restrict normal
achievement (e.g., prior criminal history or low-income sta-
tus).

(j) Student loan services. RCW 82.04.367 exempts
from B&O tax amounts received by nonprofit organizations
that are exempt from federal income tax under section 501
(c)(3) of the Internal Revenue Code that:

(1) Are guarantee agencies under the federal guaranteed
student loan program or that issue debt to provide or acquire
student loans; or

(i1) Provide guarantees for student loans made through
programs other than the federal guaranteed student loan pro-
gram.

(k) Grants received to fund education programs per-
taining to litter control, waste reduction, recycling, and
composting. Effective July 24, 2015, RCW 82.04.755 pro-
vides a B&O tax exemption for grants received by a nonprofit
organization from the matching fund competitive grant pro-
gram established in RCW 70.93.180 (1)(b)(ii). This program
provides funding for local or statewide education programs
designed to help the public with litter control, waste reduc-
tion, recycling, and composting of primarily products upon
which litter tax is imposed. For information on the state litter
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tax program, see chapter 82.19 RCW. The requirements for
the grants are listed in RCW 70.93.180 (1)(b)(ii). Chapter 15,
Laws of 2015 (ESHB 1060).

(6) B&O tax deduction of payments made to health or
social welfare organizations.

(a) Compensation from public entities. RCW
82.04.4297 provides a B&O tax deduction to health or social
welfare organizations for amounts received from the United
States, any instrumentality of the United States, the state of
Washington, or any municipal corporation or political subdi-
vision of the state of Washington as compensation for or to
support health or social welfare services, rendered by a health
or social welfare organization, as defined in RCW 82.04.431,
or by a municipal corporation or political subdivision. These
deductible amounts should be included in the gross income
reported on the excise tax return, entered on the deduction
page, and then deducted on the return when determining the
amount of the organization's taxable income. A deduction is
not allowed, however, for amounts that are received under an
employee benefit plan.

(b) Mental health services or chemical dependency
services under a government-funded program. RCW
82.04.4277 provides a B&O tax deduction for health or social
welfare organizations for amounts received as compensation
for providing mental health services or chemical dependency
services under a government-funded program.

(i) The following definitions apply to (b) of this subsec-
tion unless the context clearly requires otherwise:

(A) "Chemical dependency" has the same meaning as
provided in RCW 70.96A.020;

(B) "Health and social welfare organization" has the
meaning provided in RCW 82.04.431; and

(C) "Mental health services" and "behavioral health
organization" have the meanings provided in RCW 71.24.-
025.

(i1) The deduction for amounts received as compensation
for providing chemical dependency services under a govern-
ment-funded program is effective April 1, 2016. Regional
support networks, which are renamed behavioral health orga-
nizations effective April 1, 2016, may also deduct from the
measure of tax amounts received from the state of Washing-
ton for distribution to health or social welfare organizations
eligible to deduct the distribution under RCW 82.04.4277.

(iii) Persons claiming deductions under RCW 82.04.-
4277 must file an annual tax performance report with the
department. Refer to RCW 82.32.534 and WAC 458-20-267
for information regarding filing an annual tax performance
report.

(iv) These deductions are scheduled to expire January 1,
2020.

(¢) Child welfare services. RCW 82.04.4275 provides a
B&O tax deduction for health or social welfare organizations
for amounts received as compensation for providing child
welfare services under a government-funded program. Per-
sons may also deduct from the measure of tax amounts
received from the state of Washington for distribution to
health or social welfare organizations eligible to deduct the
distribution under RCW 82.04.4275(1).

(d) What is a health or social welfare organization? A
health or social welfare organization is an organization,
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including any community action council, providing health or
social welfare services as defined in subsection (6)(e) of this
rule. To be exempt under RCW 82.04.4297, a corporation
must satisfy all of the following conditions:

(i) Be a corporation sole under chapter 24.12 RCW or a
domestic or foreign not-for-profit corporation under chapter
24.03 RCW. A corporation providing professional services as
authorized under chapter 18.100 RCW does not qualify as a
health or social welfare organization;

(i1) Be governed by a board of not less than eight individ-
uals who are not paid corporate employees when the organi-
zation is a not-for-profit corporation;

(iii) Not pay any part of its corporate income directly or
indirectly to its members, stockholders, officers, directors, or
trustees except as executive or officer compensation or as ser-
vices rendered by the corporation in accordance with its pur-
poses and bylaws to a member, stockholder, officer, or direc-
tor or as an individual;

(iv) Only pay compensation to corporate officers and
executives for actual services rendered. This compensation
must be at a level comparable to like public service positions
within Washington;

(v) Have irrevocably dedicated its corporate assets to
health or social welfare activities. Upon corporate liquida-
tion, dissolution, or abandonment, any distribution or transfer
of corporate assets may not inure directly or indirectly to the
benefit of any member or individual, except for another
health or social welfare organization;

(vi) Be duly licensed or certified as required by law or
regulation;

(vii) Use government payments to provide health or
social welfare services;

(viii) Make its services available regardless of race,
color, national origin, or ancestry; and

(ix) Provide access to the corporation's books and
records to the department's authorized agents upon request.

(e) Qualifying health or welfare services. The term
"health or social welfare services" includes and is limited to:

(1) Mental health, drug, or alcoholism counseling or
treatment;

(i1) Family counseling;

(ii1) Health care services;

(iv) Therapeutic, diagnostic, rehabilitative, or restorative
services for the care of the sick, aged, physically-disabled,
developmentally-disabled, or emotionally-disabled individu-
als;

(v) Activities, including recreational activities, intended
to prevent or ameliorate juvenile delinquency or child abuse;

(vi) Care of orphans or foster children;

(vii) Day care of children;

(viii) Employment development, training, and place-
ment,

(ix) Legal services to the indigent;

(x) Weatherization assistance or minor home repairs for
low-income homeowners or renters;

(xi) Assistance to low-income homeowners and renters
to offset the cost of home heating energy, through direct ben-
efits to eligible households or to fuel vendors on behalf of eli-
gible households; and
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(xii) Community services to low-income individuals,
families and groups that are designed to have a measurable
and potentially major impact on causes of poverty in commu-
nities of the state of Washington; and

(xiii) Temporary medical housing, as defined in RCW
82.08.997, if the housing is provided only:

(A) While the patient is receiving medical treatment at a
hospital required to be licensed under RCW 70.41.090 or at
an outpatient clinic associated with such hospital, including
any period of recuperation or observation immediately fol-
lowing such medical treatment; and

(B) By a person that does not furnish lodging or related
services to the general public.

AMENDATORY SECTION (Amending WSR 16-02-059,
filed 1/4/16, effective 2/4/16)

WAC 458-20-176 Commercial deep sea fishing—
Commercial passenger fishing—Diesel fuel. (1) Introduc-
tion. This rule explains the business and occupation (B&O)
tax, sales tax and use tax responsibilities of those engaged in
commercial deep sea fishing, and suppliers selling to those
persons.

Other rules that may apply. Readers may want to refer
to other rules for additional information, including those in
the following list:

(a) WAC 458-20-119 Sales by caterers and food service
contractors;

(b) WAC 458-20-135 Extracting natural products;

(c) WAC 458-20-178 Use tax and the use of tangible
personal property;

(d) WAC 458-20-193 Interstate sales of tangible per-
sonal property;

(e) WAC 458-20-244 Food and food ingredients.

(2) Definitions. The following definitions apply to this
rule.

(a) Commercial deep sea fishing. "Commercial deep
sea fishing" means fishing done for profit outside the territo-
rial waters of the state of Washington. It does not include
sport fishing or the operation of charter boats for sport fish-
ing. Nor does the phrase include the operation or purchase of
watercraft for kelping, purse seining, or gill netting, because
such fishing methods can be legally performed in Washing-
ton only within the territorial waters of the state (the three-
mile limit). Therefore, watercraft rigged for fishing by any of
these methods will be deemed for use in other than commer-
cial deep sea fishing unless proof, including documentation
to be retained by sellers, is furnished that said watercraft will
be used for these purposes exclusively outside the Washing-
ton territorial limit.

(b) Commercial passenger fishing. "Commercial pas-
senger fishing" means that done from charter boats for sport
outside the territorial waters of the state of Washington.

(c) Component part. "Component part" includes all tan-
gible personal property that is attached to and a part of a
watercraft. It includes dories, gurdies and accessories, bait
tanks, baiting tables and turntables. It also includes spare
parts that are designed for ultimate attachment to a water-
craft. The term "component part" does not include equipment
or furnishings of any kind that are not attached to a water-
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craft, nor does it include consumable supplies. Thus, it does
not include, among other things, bedding, table and kitchen
wares, fishing nets, hooks, lines, floats, hand tools, ice, fuel
or lubricants.

(d) Watercraft. "Watercraft" means every type of float-
ing equipment that is designed for carrying fishing gear, fish
catch or fishing crews, and used primarily in commercial
deep sea fishing operations.

(3) Business and occupation tax.

(a) Persons engaged in commercial deep sea fishing are
not taxable under the extracting classification with respect to
catches obtained outside the territorial waters of this state.

(b) Such persons are taxable under either the retailing or
the wholesaling classification with respect to sales made
within this state, unless entitled to exemption by reason of the
commerce clauses of the federal constitution.

(c) Such persons may qualify for a B&O tax exemption
under RCW 82.04.4269. This exemption pertains to the value
of products or the gross proceeds of sales derived from:

(i) Manufacturing seafood products that remain in a raw,
raw frozen, or raw salted state at the completion of the man-
ufacturing by that person; or

(i1) In the ordinary course of business, manufactured sea-
food products that remain in a raw, raw frozen or raw salted
state to buyers that transport the goods out of the state of
Washington. A person taking an exemption must keep and
preserve records for the period required by RCW 82.32.070
establishing that the goods were transported by the buyer in
the ordinary course of business out of the state of Washing-
ton.

(d) Persons claiming the exemption in (¢) of this subsec-
tion must file a completed annual ((survey)) tax performance
report with the department under RCW ((82:32-585)) 82.32.-
534. In addition, persons claiming this tax preference must
report the amount of the exemption on their monthly or quar-
terly excise tax return. For more information on reporting
requirements for this tax preference see RCW 82.32.808.

(e) The exemption provided by RCW 82.04.4269 is
scheduled to expire on July 1, 2025.

(4) Retail sales tax.

(a) Under RCW 82.08.0262, the retail sales tax does not
apply to sales of watercraft (including component parts
thereof) which are primarily for use in conducting commer-
cial deep sea fishing operations, nor does retail sales tax
apply to sales of or charges made for labor and services ren-
dered in respect to the constructing, repairing, cleaning, alter-
ing or improving of such property.

(b) The retail sales tax applies to sales made to persons
engaged in commercial deep sea fishing of every type of tan-
gible personal property (except only sales of watercraft and
component parts thereof) and to sales of or charges made for
labor and services rendered in respect to the construction,
repairing, cleaning, altering or improving of such types of
property. Thus, the retail sales tax applies to sales to such per-
sons of such things as fishing nets, hooks, lines, floats and
bait; table and kitchen wares; hand tools, ice, fuel except die-
sel fuel as noted in subsection (7) of this rule, and lubricants
for use or consumption. For sales of food and food ingredi-
ents see WAC 458-20-119 and 458-20-244.
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(5) Exemption certificates required.

(a) Persons selling watercraft or component parts thereof
to persons engaged in commercial deep sea fishing or per-
forming services with respect to such craft or parts, are
required to obtain from the buyer a certificate evidencing the
exempt nature of the transaction.

(b) Buyers claiming the exemption may use the depart-
ment's Buyers' Retail Sales Tax Exemption Certificate. The
certificate can be found on the department's web site at dor.
wa.gov. Sellers must retain certificates in its records as evi-
dence of the exempt nature of the sales to eligible buyers.

(c) Fishing boats used primarily in commercial deep sea
fishing operations that are incidentally used within the waters
of this state are still eligible for the exemption from retail
sales tax.

(d) Sales of fishing boats, that are the types used in the
waters of Puget Sound or the Columbia River and the tribu-
taries thereof, and are not practical for use in deep sea fishing,
are subject to the retail sales tax including sales of component
parts thereof and on charges made for the repair of the same.

(e) It is a gross misdemeanor for a buyer to make a false
certificate of exemption for the purpose of avoiding the tax.

(6) Use tax.

(a) The use tax does not apply to the use of watercraft or
component parts thereof. RCW 82.12.0254.

(b) The use tax applies to the actual use within this state
of all other types of tangible personal property purchased at
retail where the sales tax has not been paid and no exemption
exists.

(7) Diesel fuel.

(a) RCW 82.08.0298 and 82.12.0298 provide sales and
use tax exemptions on diesel fuel for both commercial pas-
senger fishing (charter boats for sport fishing) and commer-
cial deep sea fishing operations.

(b) Neither retail sales nor use tax applies with respect to
sales or use of diesel fuel in the operation of watercraft in
commercial deep sea fishing operations or commercial pas-
senger fishing operations by persons who are regularly
engaged in the business of such operations outside the territo-
rial waters (three-mile limit) of this state. For purposes of this
exemption, a person is not regularly engaged in either busi-
ness if the person has gross receipts from the extra territorial
operations of less than five thousand dollars a year. For per-
sons involved in both commercial deep sea fishing operations
and commercial passenger fishing operations, the receipts
from both will be added together to determine eligibility for
this exemption.

(c) If a person qualifies for the exemptions by virtue of
operating a deep sea fishing vessel, and has the requisite
amount of gross receipts from that activity, all diesel fuel pur-
chases and uses by such person for such vessel are tax
exempt. It is not required that all the diesel fuel purchased be
used outside the territorial waters of this state.

(d) Diesel fuel exemption certificates required. Per-
sons selling diesel fuel to such persons are required to obtain
from the buyer a certificate evidencing the exempt nature of
the transaction. This certificate must identify the buyer by
name and address, and by the registered name and number of
the watercraft with respect to which the purchase is made.
Blanket certificates covering all diesel fuel purchases for
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specified watercraft may be used, where appropriate. A seller
of diesel fuel who accepts such a certificate is not liable for
sales tax on the diesel fuel sold. Certificates must be retained
by the sellers in their permanent records as evidence of the
exempt nature of diesel sales to eligible buyers. It is a gross
misdemeanor for a buyer to make a false certificate of
exemption for the purpose of avoiding the tax. Buyers may
use the Buyers' Retail Sales Tax Exemption Certificate found
on the department's web site at dor.wa.gov.

AMENDATORY SECTION (Amending WSR 16-01-037,
filed 12/9/15, effective 1/9/16)

WAC 458-20-179 Public utility tax. Introduction.
This rule explains the public utility tax (PUT) imposed by
chapter 82.16 RCW. The PUT is a tax for engaging in certain
public service and transportation businesses within this state.

The department of revenue (department) has adopted
other rules that relate to the application of PUT. Readers may
want to refer to rules in the following list:

(1) WAC 458-20-104 Small business tax relief based on
income of business;

(2) WAC 458-20-121 Sales of heat or steam—Including
production by cogeneration;

(3) WAC 458-20-13501 Timber harvest operations;

(4) WAC 458-20-175 Persons engaged in the business of
operating as a private or common carrier by air, rail or water
in interstate or foreign commerce;

(5) WAC 458-20-180 Motor carriers;

(6) WAC 458-20-192 Indians—Indian country;

(7) WAC 458-20-193D Transportation, communication,
public utility activities, or other services in interstate or for-
eign commerce; and

(8) WAC 458-20-251 Sewerage collection and other
related activities.

This rule contains examples that identify a number of
facts and then state a conclusion. The examples should be
used only as a general guide. The tax results of other situa-
tions must be determined after a review of all of the facts and
circumstances.

Part I - General Information

(101) Persons subject to the public utility tax. The
PUT is imposed by RCW 82.16.020 on certain public service
and transportation businesses including railroad, express,
railroad car, water distribution, sewerage collection, light and
power, telegraph, gas distribution, motor transportation,
urban transportation, log transportation, vessels under sixty-
five feet in length operating upon the waters within the state
of Washington, and tugboat businesses.

(a) Hauling by watercraft. Income from hauling per-
sons or property for hire by watercraft between points in
Washington is subject to one of two PUT classifications,
depending on the nature of the service. Income from:

* Operating tugboats of any size, and the sale of transpor-
tation services by vessels sixty-five feet and over, is subject
to tax under the "other public service business" PUT classifi-
cation.
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* The sale of transportation services using vessels under
sixty-five feet, other than tugboats, is subject to tax under the
"vessels under sixty-five feet" public utility tax classification.

These classifications do not include sightseeing tours,
fishing charters, or activities that are in the nature of guided
tours where the tour may include some water transportation.
Persons engaged in providing tours should refer to WAC
458-20-258, Travel agents and tour operators.

(b) Other businesses subject to the public utility tax.
The PUT also applies to any other public service business
subject to control by the state, or having the powers of emi-
nent domain, or any business declared by the legislature to be
of a public service nature, unless the activity is subject to tax
under chapter 82.04 RCW, Business and occupation (B&O)
tax.

(1) The phrase "subject to control by the state" means
control by the utilities and transportation commission or any
other state agency required by law to exercise control of a
business of a public service nature regarding rates charged or
services rendered. Examples of other public service busi-
nesses include, but are not limited to: Airplane transportation,
boom, dock, ferry, pipeline, toll bridge, water transportation,
and wharf businesses. RCW 82.16.010.

(i1) Persons engaged in the same business activities as
the businesses described above are subject to the PUT even if
they are not publicly recognized as providing that type of ser-
vice or the amount of income from these activities is not sub-
stantial. For example, an industrial manufacturing company
that owns and operates a well, and that sells a relatively small
amount of water to its wholly owned subsidiary, is subject to
the PUT as a water distribution business on its sales of water.

(c) Are amounts derived from interest and penalties
taxable? Amounts charged to customers as interest or penal-
ties are generally subject to the service and other activities
B&O tax. This includes interest charged for failure to timely
pay for utility services or for incidental services. Incidental
services include for example meter installation or other activ-
ities which are performed prior to the customer receiving util-
ity services. Any interest or penalty resulting from the failure
to timely pay a local improvement district or utility local
improvement district assessment is not subject to public util-
ity or B&O taxes.

(102) Tax rates and measure of tax. The rates of tax for
each business activity subject to the PUT are imposed under
RCW 82.16.020 and set forth on appropriate lines of the state
public utility tax addendum for the excise tax return. The
measure of the PUT is the gross income of the business. The
term "gross income" means the value proceeding or accruing
from the performance of the particular public service or trans-
portation business involved, including operations incidental
to that business. No deduction may be taken on account of the
cost of the commodity furnished or sold, the cost of materials
used, labor costs, interest, discounts, delivery costs, taxes, or
any other expense whatsoever paid or accrued, nor on
account of losses. RCW 82.16.010(3).

(103) Persons subject to public utility tax may also be
subject to B&O tax. The B&O tax does not apply to any
business activities for which PUT is specifically imposed,
including amounts derived from activities for which a deduc-
tion from the PUT is available under RCW 82.16.050. RCW
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82.04.310(1). However, many persons engaged in business
activities subject to the PUT are also engaged in other busi-
ness activities subject to B&O tax.

For example, a gas distribution company operating a sys-
tem for the distribution of natural gas for sale may also make
retail sales of gas appliances. The gas distribution company is
subject to the PUT on its distribution of natural gas to con-
sumers. It is also subject to retailing B&O tax and must col-
lect and remit retail sales tax on its retail sales of gas appli-
ances. Repairs of customer owned appliances are also a
retailing activity subject to retail sales tax.

In distinguishing gross income taxable under the PUT
from gross income taxable under the B&O tax, the depart-
ment is guided by the uniform system of accounts established
for the specific type of utility concerned. Because of differ-
ences in the uniform systems of accounts established for var-
ious types of utility businesses, such guides are not con-
trolling for the purposes of classifying revenue under the
Revenue Act.

(104) Charges for service connections, line exten-
sions, and other similar services.

(a) For existing customers, amounts derived from ser-
vices that are incidental to a public utility activity are subject
to PUT. Thus, amounts received for the following are subject
to PUT:

(i) Service connection, start-up, and testing fees;

(i1) Charges for line extensions, repairs, raisings, and/or
drops;

(iii) Meter or pole replacement;

(iv) Meter reading or load factor charges; and

(v) Connecting or disconnecting.

(b) For new customers, amounts received for any of the
services noted above in Part (104)(a) of this rule are subject
to service and other activities B&O tax.

A "new customer" is a customer who previously has not
received the utility service at the location. For example, a
customer of a water distribution company who currently
receives water at a residence and constructs a new residence
at a different location is considered a "new customer" with
respect to any meter installation services performed at the
new residence, until the customer actually receives water at
that location. It is immaterial that this customer may be
receiving water at the old residence. The charge for installing
the meter for this customer at the new location is subject to
service and other activities B&O tax.

(105) Contributions of equipment or facilities. Contri-
butions to a utility business in the form of equipment or facil-
ities are not considered income to the utility business, if the
contribution is a condition of receiving service.

(a) Example 1. An industrial customer purchases and
pays sales tax on transformers it installs. The customer then
provides the transformers to a public utility district as a con-
dition of receiving future service. The public utility district is
not subject to the PUT or B&O tax on the receipt of the trans-
formers. Use tax is not owed by the utility district as the cus-
tomer paid sales tax at the time of purchase.

(b) Example 2. For a water or sewerage collection busi-
ness, the value of pipe, valves, pumps, or similar items pro-
vided by a developer for purposes of servicing the developed
area is likewise not subject to PUT or B&O tax.
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Part II - Exemptions, Deductions, and Nontaxable
Receipts

(201) Exemptions. This subsection describes PUT
exemptions. Also see subsections in this rule that discuss spe-
cific utilities.

(a) Income exemption. Persons subject to the PUT are
exempt from the payment of the tax if their taxable income
from utility activities does not meet a minimum threshold.
RCW 82.16.040. For detailed information about this exemp-
tion, refer to WAC 458-20-104, Small business tax relief
based on income of business.

(b) Ride sharing. RCW 82.16.047 exempts amounts
received in the course of commuter ride sharing or ride shar-
ing for persons with special transportation needs in accor-
dance with RCW 46.74.010. For detailed information about
this exemption, refer to WAC 458-20-261, Commute trip
reduction incentives.

(c) State route number 16. RCW 82.16.046 exempts
amounts received from operating state route number 16 cor-
ridor transportation systems and facilities constructed and
operated under chapter 47.46 RCW.

(202) Deductions. In general, costs of doing business are
not deductible under the PUT. However, RCW 82.16.050
provides for limited deductions. This subsection describes a
number of those deductions. The deductible amounts should
be included in the gross income reported on the state public
utility tax addendum for the excise tax return and then
deducted on the deduction detail page to determine the
amount of taxable income. Deductions taken but not identi-
fied on the appropriate deduction detail page may be disal-
lowed. Also see Parts III and IV of this rule, which identify
additional deductions available to power and light, gas distri-
bution, and water distribution businesses.

(a) Cash discounts. The amount of cash discount actu-
ally taken by the purchaser or customer is deductible under
RCW 82.16.050(4).

(b) Credit losses. The amount of credit losses actually
sustained by taxpayers whose regular books of account are
kept on an accrual basis is deductible under RCW 82.16.-
050(5). For additional information regarding credit losses see
WAC 458-20-196, Bad debts.

(c) Taxes. Amounts derived by municipally owned or
operated public service businesses directly from taxes levied
for their support are deductible under RCW 82.16.050(1).
However, service charges that are spread on the property tax
rolls and collected as taxes are not deductible.

Local improvement district and utility local improve-
ment district assessments, including interest and penalties on
such assessments, are not income because they are exercises
of the jurisdiction's taxing authority. These assessments may
be composed of a share of the costs of capital facilities, instal-
lation labor, connection fees, etc.

(d) Prohibitions imposed by federal law or the state
or federal constitutions. Amounts derived from business
that the state is prohibited from taxing under federal law or
the state or federal constitutions are deductible under RCW
82.16.050(6).

(e) Sales of commodities for resale. Amounts derived
from the sale of commodities to persons in the same public
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service business as the seller, for resale within this state, are
deductible under RCW 82.16.050(2). This deduction is
allowed only with respect to water distribution, gas distribu-
tion, or other public service businesses that furnish water,
gas, or any other commodity in the performance of a public
service business. For example, income from the sale of natu-
ral gas by a gas distributing company to natural gas compa-
nies located in Washington, who resell the gas to their cus-
tomers, is deductible from the gas distributing company's
gross income.

(f) Services furnished jointly. In general, costs of doing
business are not deductible under the PUT. However, RCW
82.16.050(3) allows a deduction for amounts actually paid by
a taxpayer to another person taxable under the PUT as the lat-
ter's portion of the consideration due for services furnished
jointly by both, provided the full amount paid by the cus-
tomer for the service is received by the taxpayer and reported
as gross income subject to the PUT. The services must be fur-
nished jointly by both the taxpayer and another person tax-
able under the PUT.

Example 1. Manufacturing Company hires ABC Trans-
port (ABC) to haul goods from Tacoma to a manufacturing
facility in Bellingham. ABC subcontracts part of the haul to
XYZ Freight (XYZ) and has XYZ haul the goods from
Tacoma to Everett, where the goods are loaded into ABC's
truck and transported to Bellingham. Assuming all other
requirements of the deduction are met, ABC may deduct the
payments it makes to XYZ from its gross income as XYZ's
portion of the consideration paid by Manufacturing Company
for transportation services furnished jointly by both ABC and
XYZ. See WAC 458-20-180 for additional information on
motor carriers.

Example 2. Dakota Electricity Generator (DEG) sells
electricity to Mod Industrial Firm (MIF). DEG hires Wheeler
#1 to transmit the electricity from DEG to MIF. Wheeler #1
subcontracts a portion of the transmission service to Wheeler
#2.

* Wheeler #1 and Wheeler #2 are jointly furnishing
transmission services to DEG. Assuming all other require-
ments of the deduction are met, Wheeler #1 may claim a "ser-
vices jointly provided" deduction in the amount paid to
Wheeler #2.

* DEG may not claim a "services jointly provided"
deduction for the amount DEG paid Wheeler #1. DEG and
Wheeler #1 are not jointly furnishing a service to MIF. DEG
is selling electricity to MIF, and Wheeler #1 is selling trans-
mission services to DEG.

Example 3. City A's water department purchases water
from City B's water department. City A sells the water to its
customers. City A may not take a deduction for its payment
to City B's water department as "services jointly provided."
The sale of water by City A to its customers is not a service
jointly provided to City A's customers by both City A and
City B.

City B, however, may take a deduction under RCW
82.16.050(2) for its sales of water to City A since this is a sale
of commodities to a person in the same public service busi-
ness, for resale within this state.

(203) Nontaxable amounts. The following amounts are
not considered taxable income.
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(a) Insurance claim amounts. Amounts received from
insurance companies in payment of losses, which are distin-
guishable from amounts received to settle contract payment
disagreements.

(b) Payment of damages. Amounts received from indi-
viduals and others in payment of damages caused by them to
the utility's plant or equipment.

(c) Amounts from eminent domain proceedings or
governmental action. Amounts received as compensation
for compensatory or involuntary taking of facilities of a pub-
lic utility, by the exercise of eminent domain or governmental
action, are considered liquidated damages.

Part III - Light and Power Business

(301) Light and power business. Public utility tax is
imposed by RCW 82.16.020 on gross income from providing
light and power services. Light and power business means the
business of operating a plant or system for the generation,
production or distribution of electrical energy for hire or sale.
RCW 82.16.010.

(302) Requirements for light and power businesses.
RCW 82.16.090 requires that customer billings issued by
light and power businesses serving more than twenty thou-
sand customers include the following information:

(a) The rates and amounts of taxes paid directly by the
customer on products or services rendered by such business;
and

(b) The rate, origin, and approximate amount of each tax
levied on the revenue of such business which has been added
as a component of the amount charged to the customer. This
does not include taxes levied by the federal government or
taxes levied under chapters 54.28, 80.24, or 82.04 RCW.

(303) Wheeling of electricity. "Wheeling of electricity”
is the activity of delivering or distributing electricity owned
by others using power lines and equipment of the person
doing the wheeling. Income from wheeling electricity is sub-
ject to the PUT.

(304) Exchanges of electricity by light and power
businesses. There is no specific exemption that applies to an
"exchange" of electrical energy or its rights. However,
exchanges of electrical energy between light and power busi-
nesses qualify for deduction in computing the PUT as sales of
power to another light and power business for resale. RCW
82.16.050(11). An exchange is a transaction that is consid-
ered to be a sale and involves a delivery or transfer of energy
or its rights by one party to another for which the second
party agrees, subject to the terms and conditions of the agree-
ment, to deliver electrical energy at the same or another time.
Examples of deductible exchange transactions include, but
are not limited to, the following:

(a) The exchange of electric power for electric power
between one light and power business and another light and
power business;

(b) The transmission of electric power by one light and
power business to another light and power business pursuant
to the agreement for coordination of operations among power
systems of the Pacific Northwest executed as of September
15, 1964;
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(c) The acquisition of electric power by the Bonneville
Power Administration (BPA) for resale to its Washington
customers in the light and power business;

(d) The residential exchange of electric power entered
into between a light and power business and the administrator
of the BPA pursuant to the Pacific Northwest Electric Power
Planning and Conservation Act, P.L. 96-501, Sec. 5(c), 16
U.S.C. Sec. 839c. In some cases, power is not physically
transferred, but the purpose of the residential exchange is for
BPA to pay a "subsidy" to the exchanging utilities. These
subsidies are considered a nontaxable adjustment (rebate or
discount) for purchases of power from BPA.

(305) Exemptions. The following exemptions are avail-
able for sales of electricity, and are in addition to the general
exemptions found in Part IT of this rule.

(a) Sales of electricity to an electrolytic processor.
RCW 82.16.0421 provides an exemption for sales of electric-
ity made by light and power businesses to chlor-alkali elec-
trolytic processing businesses or sodium chlorate electrolytic
processing businesses for the electrolytic process. This
exemption, which is scheduled to expire June 30, 2019,
applies to sales of electricity made by December 31, 2018.

The exemption does not apply to amounts received from
the remarketing or resale of electricity originally obtained by
contract for the electrolytic process.

(i) Exemption certificate required. To claim the
exemption, the chlor-alkali electrolytic processing business
or the sodium chlorate electrolytic processing business must
provide the light and power business with an exemption cer-
tificate. RCW 82.16.0421. A certificate can be obtained from
the department's web site at: dor.wa.gov.

(i) Annual tax performance report requirement.
RCW 82.16.0421 requires taxpayers receiving the benefit of
this tax preference to file an annual tax performance report by
((Apri30th)) May 31st of the year following any calendar
year in which a taxpayer becomes eligible to claim the tax
preference. See RCW 82.32.534 for more information on the
annual tax performance report requirement for tax prefer-
ences.

(iii) Qualification requirements. To qualify all the fol-
lowing requirements must be met:

(A) The electricity used in the electrolytic process must
be separately metered from the electricity used for the general
operations of the business;

(B) The price charged for the electricity used in the elec-
trolytic process must be reduced by an amount equal to the
tax exemption available to the light and power business; and

(C) Disallowance of all or part of the exemption is a
breach of contract and the damages to be paid by the chlor-
alkali electrolytic processing business or the sodium chlorate
electrolytic processing business is the amount of the tax
exemption disallowed.

(b) Sales of electricity to aluminum smelters. RCW
82.16.0498 provides an exemption to be taken in the form of
a credit. The credit is allowed if the contract for sale of elec-
tricity to an aluminum smelter specifies that the price charged
for the electricity will be reduced by an amount equal to the
credit. The exemption does not apply to amounts received
from the remarketing or resale of electricity originally
obtained by contract for the smelting process. The credit
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allowed is the same amount as the utility tax that would oth-
erwise have been due under RCW 82.16.020.

(c) BPA credits or funds. Effective June 10, 2010,
through June 30, 2015, RCW 82.04.310 exempted from the
B&O tax credits or payments received by persons from the
BPA, for the purpose of implementing energy conservation
programs or demand-side management programs. This
exemption expired June 30, 2015, and credits or payments
received on or after July 1, 2015, are subject to the B&O tax
under the service and other activities classification.

(306) Deductions. The following deductions are avail-
able for sales of electricity, and are in addition to the general
deductions found in Part II of this rule.

(a) Sales of electricity for resale or for consumption
outside Washington. Amounts derived from the production,
sale, or transfer of electrical energy for resale within or out-
side the state of Washington or for consumption outside the
state are deductible under RCW 82.16.050(11). These sales
of electricity are also not subject to the manufacturing B&O
tax. RCW 82.04.310.

(b) Low density light and power businesses. RCW
82.16.053 provides a deduction for light and power busi-
nesses having seventeen or fewer customers per mile of dis-
tribution power lines with retail power rates that exceed the
state average power rate. The statute requires the department
to determine the state average electric power rate each year
and make this rate available to these businesses. This rate and
additional information regarding this deduction can be found
on the department's web site at: dor.wa.gov.

(c) Conservation - Electrical energy and gas. RCW
82.16.055 provides deductions relating to the production or
generation of energy from cogeneration or renewable
resources, and for measures to improve the efficiency of
energy end-use.

(1) Restrictions. Use of the deductions is subject to the
following restrictions:

(A) They apply only to new facilities for the production
or generation of energy from cogeneration or renewable
energy resources or measures to improve the efficiency of
energy end-use on which construction or installation was
begun after June 12, 1980, and before January 1, 1990;

(B) The measures or projects must be, at the time they
are placed in service, reasonably expected to save, produce,
or generate energy at a total incremental system cost per unit
of energy delivered to end-use which is less than or equal to
the incremental system cost per unit of energy delivered to
end-use from similarly available conventional energy
resources that utilize nuclear energy or fossil fuels and that
the gas or electric utility could acquire to meet energy
demand in the same time period; and

(C) They may be taken for a period not exceeding thirty
years after the project is placed in operation. Any recurring
costs determined to be eligible for deduction under this rule
will cease to be eligible in whole or part at the time of termi-
nation of any energy conservation measure or project that
originally authorized the deduction under RCW 82.16.055.

(ii)) What can be deducted. The following may be
deducted from a taxpayer's gross income:

(A) Amounts equal to the cost of production at the plant
for consumption within the state of Washington of electrical
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energy produced or generated from cogeneration as defined
in RCW 82.08.02565;

(B) Amounts equal to the cost of production at the plant
for consumption within the state of Washington of electrical
energy or gas produced or generated from renewable energy
resources such as solar energy, wind energy, hydroelectric
energy, geothermal energy, wood, wood wastes, municipal
wastes, agricultural products and wastes, and end-use waste
heat;

(C) Amounts expended to improve consumers' effi-
ciency of energy end-use or to otherwise reduce the use of
electrical energy or gas by the consumer;

(D) Amounts received by a utility as a contribution for
the installation of service, and later refunded to the customer,
are deductible from gross income at the time the amounts are
refunded;

(E) Production expenses, eligible fuel costs and book
depreciation of capital costs. Eligible fuel costs are all fuels if
used for cogeneration or nonfossil fuel costs if not a cogene-
ration facility.

(307) Credits. Credit is available to light and power
businesses that make contributions to an electric utility rural
economic development revolving fund. The credit is equal to
fifty percent of contributions made during a fiscal year to an
electric utility rural economic development revolving fund.

(a) Light and power businesses may take a credit up to
twenty-five thousand dollars, not to exceed the PUT that
would normally be due, against their public utility tax liabil-
ity each fiscal year for contributions made.

(b) Expenditures from the electric utility rural economic
development revolving fund must be made solely on qualify-
ing projects, in a designated qualifying rural area. For addi-
tional information see RCW 82.16.0491.

(c) The total amount of credits available statewide on a
fiscal year basis for all qualified businesses is three hundred
fifty thousand dollars. The department will allow earned
credits on a first-come, first-served basis. The right to earn
these tax credits expired June 30, 2011. Unused earned cred-
its may be carried forward to subsequent years provided the
department has given prior approval.

Part IV - Gas and Water Distribution Businesses

(401) Gas distribution. Gross income received for the
distribution of gas is taxable under PUT as provided by RCW
82.16.020. Gas distribution business means the business of
operating a plant or system for the production or distribution
for hire or sale of gas, whether manufactured or natural.
RCW 82.16.010. See Part II for general exemptions and
deductions that may apply to gas distribution.

(402) Requirements for gas distribution businesses.
RCW 82.16.090 requires that customer billings issued by gas
distribution businesses serving more than twenty thousand
customers include the following information:

(a) The rates and amounts of taxes paid directly by the
customer on products or services rendered by such business;
and

(b) The rate, origin, and approximate amount of each tax
levied on the revenue of such business which has been added
as a component of the amount charged to the customer. This
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does not include taxes levied by the federal government or
taxes levied under chapters 54.28, 80.24, or 82.04 RCW.

(c) In addition to the general exemptions and deductions
noted in Part II of this rule, the law provides the following:

(i) Sales of natural or manufactured gas to aluminum
smelters. RCW 82.16.0498 provides an exemption to be
taken in the form of a credit for sales of natural or manufac-
tured gas to aluminum smelters. The credit is allowed if the
contract for sale of gas to an aluminum smelter specifies that
the price charged for the gas will be reduced by an amount
equal to the credit. The credit allowed is the same amount as
the utility tax that would otherwise have been due under
RCW 82.16.020.

(ii) Conservation - Energy from gas. RCW 82.16.055
provides deductions for the production or generation of
energy from cogeneration or renewable resources and for
measures to improve the efficiency of energy end-use. See
subsection (306)(c) of this rule.

(iii) Compressed natural gas and liquefied natural
gas used as transportation fuel.

(A) Effective July 1, 2015, RCW 82.16.310 provides an
exemption for sales by a gas distribution business of natural
gas, compressed natural gas, and liquefied natural gas if the:

(I) Compressed natural gas or liquefied natural gas is
sold or used as transportation fuel; or

(II) Buyer uses natural gas to manufacture compressed
natural gas or liquefied natural gas to be sold or used as trans-
portation fuel.

(B) The buyer must provide and the seller must retain an
exemption certificate. See the department's web site at:
dor.wa.gov for the "Purchases of Natural Gas for Use as
Transportation Fuel" form. RCW 82.16.310.

(C) Although sales of natural gas, compressed natural
gas, and liquefied natural gas may be exempt under RCW
82.16.310, the income from such sales may be subject to
other taxes such as business and occupation tax and retail
sales tax.

(D) For the purpose of this subsection, "transportation
fuel" means fuel for the generation of power to propel a
motor vehicle as defined in RCW 46.04.320, a vessel as
defined in RCW 88.02.310, or a locomotive or railroad car.

(403) Water distribution. PUT is imposed on amounts
derived from the distribution of water under RCW 82.16.020.
Water distribution business means the business of operating a
plant or system for the distribution of water for hire or sale.
RCW 82.16.010. In addition to the general exemptions and
deductions noted in Part II of this rule, the law provides the
following:

(a) Water distribution by a nonprofit water associa-
tion. Amounts derived from the distribution of water by a
nonprofit water association and used for capital improve-
ments, related to the water distribution service, by that asso-
ciation are deductible under RCW 82.16.050(12).

(b) Distribution of irrigation water. Amounts derived
from the distribution of water through an irrigation system,
for irrigation purposes, are deductible under RCW 82.16.050
(7). The phrase "for irrigation purposes" means water used
solely for nourishing plant life. Thus, when a water distribu-
tion business supplies potable water and some of the water is
segregated and separately supplied solely for the nourishing
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of plant life as opposed to water supplied for domestic,
municipal, or industrial uses, charges for such separately sup-
plied irrigation water may be deducted from gross income
subject to PUT.

To meet the "irrigation system" requirement, a water dis-
tribution business must demonstrate that its distribution sys-
tem has turnouts or similar connections for irrigation pur-
poses that are separate from service hookups or similar con-
nections for domestic, industrial, or municipal uses. Under
the appropriate circumstances, the use of separate meters and
cross-connection or back flow devices may be evidence of
such separate connections.

AMENDATORY SECTION (Amending WSR 16-03-002,
filed 1/6/16, effective 2/6/16)

WAC 458-20-210 Sales of tangible personal property
for farming—Sales of agricultural products by farmers.
(1) Introduction. This rule explains the application of busi-
ness and occupation (B&O), retail sales, and use taxes to the
sale and/or use of feed, seed, fertilizer, spray materials, and
other tangible personal property for farming. This rule also
explains the application of B&O, retail sales, and litter taxes
to the sale of agricultural products by farmers. Farmers
should refer to WAC 458-20-101 (Tax registration and tax
reporting) to determine whether they must obtain a tax regis-
tration endorsement or a temporary registration certificate
from the department of revenue (department).

(a) Examples. This rule contains examples that identify
a number of facts and then state a conclusion. These exam-
ples should be used only as a general guide. The tax results of
other situations must be determined after a review of all facts
and circumstances.

(b) Other rules that may be relevant. Farmers and per-
sons making sales to farmers may also want to refer to rules
in the following list for additional information:

(1) WAC 458-20-178 Use tax and the use of tangible per-
sonal property;

(i) WAC 458-20-209 Farming for hire and horticultural
services performed for farmers;

(ii1)) WAC 458-20-222 Veterinarians;

(iv) WAC 458-20-239 Sales to nonresidents of farm
machinery or implements, and related services;

(v) WAC 458-20-243 Litter tax; and

(vi) WAC 458-20-262 Retail sales and use tax exemp-
tions for agricultural employee housing.

(2) Who is a farmer? A "farmer" is any person engaged
in the business of growing, raising, or producing, on the per-
son's own lands or on the lands in which the person has a
present right of possession, any agricultural product to be
sold. Effective July 1, 2015, a "farmer" also includes eligible
apiarists that grow, raise, or produce honey bee products for
sale, or provide bee pollination services. A "farmer" does not
include a person growing, raising, or producing agricultural
products for the person's own consumption; a person selling
any animal or substance obtained therefrom in connection
with the person's business of operating a stockyard, slaugh-
terhouse, or packing house; or a person in respect to the busi-
ness of taking, cultivating, or raising timber. RCW 82.04.-
213.
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(3) What is an agricultural product? An "agricultural
product" is any product of plant cultivation or animal hus-
bandry including, but not limited to: A product of horticul-
ture, grain cultivation, vermiculture, viticulture, or aquacul-
ture as defined in RCW 15.85.020; plantation Christmas
trees; short-rotation hardwoods as defined in RCW 84.33.-
035; turf; or any animal, including, but not limited to, an ani-
mal that is a private sector cultured aquatic product as defined
in RCW 15.85.020, a bird, an insect, or the substances
obtained from such animals. Effective July 1, 2015, "agricul-
tural product” includes honey bee products. An "agricultural
product” does not include animals defined under RCW
16.70.020 as "pet animals." Effective June 12, 2014, RCW
82.04.213 excludes marijuana from the definition of "agricul-
tural product." Marijuana is any product with a THC concen-
tration greater than .03 percent. RCW 82.04.213.

(4) Who is an eligible apiarist? An "eligible apiarist" is
a person who owns or keeps one or more bee colonies and
who grows, raises, or produces honey bee products for sale at
wholesale and is registered under RCW 15.60.021.

(5) What are honey bee products? "Honey bee prod-
ucts" are queen honey bees, packaged honey bees, honey,
pollen, bees wax, propolis, or other substances obtained from
honey bees. "Honey bee products" do not include manufac-
tured substances or articles.

(6) What is marijuana? "Marijuana" is any product
with a THC concentration greater than .03 percent. For addi-
tional information on marijuana see RCW 69.50.101.

(7) Sales to farmers. Persons making sales of tangible
personal property to farmers are generally subject to whole-
saling or retailing B&O tax, as the case may be, on the gross
proceeds of sales. Sales of some services performed for farm-
ers, such as installing or repairing tangible personal property,
are retail sales and subject to retailing B&O tax on the gross
proceeds of such sales. Persons making retail sales must col-
lect retail sales tax from the buyer, unless the sale is specifi-
cally exempt by law. Refer to subsection (9) of this rule for
information about specific sales tax exemptions available for
sales to farmers.

(a) Documenting wholesale sales. A seller must take
and retain from the buyer a copy of the buyer's reseller per-
mit, or a completed "Farmers' Certificate for Wholesale Pur-
chases and Sales Tax Exemptions" to document the whole-
sale nature of any transaction.

(b) Buyer's responsibility when the seller does not col-
lect retail sales tax on a retail sale. If the seller does not col-
lect retail sales tax on a retail sale, the buyer must pay the
retail sales tax (commonly referred to as "deferred sales tax")
or use tax directly to the department, unless the sale is specif-
ically exempt by law. The excise tax return does not have a
separate line for reporting deferred sales tax. Consequently,
deferred sales tax liability should be reported on the use tax
line of the buyer's excise tax return. If a deferred sales tax or
use tax liability is incurred by a farmer who is not required to
obtain a tax registration endorsement from the department,
the farmer must report the tax on a "Consumer Use Tax
Return" and remit the appropriate tax to the department. For
detailed information regarding use tax see WAC 458-20-178.
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The Consumer Use Tax Return may be obtained by call-
ing the department's telephone information center at 1-800-
647-7706. The return may also be obtained from the depart-
ment's web site at dor.wa.gov.

(c) Feed, seed, seedlings, fertilizer, spray materials,
and agents for enhanced pollination. Sales to farmers of
feed, seed, seedlings, fertilizer, spray materials, and agents
for enhanced pollination, including insects such as bees, to be
used for the purpose of producing an agricultural product,
whether for wholesale or retail sale, are wholesale sales.

However, when these items are sold to consumers for
purposes other than producing agricultural products for sale,
the sales are retail sales. For example, sales of feed to riding
clubs, racetrack operators, boarders, or similar persons who
do not resell the feed at a specific charge are retail sales. Sales
of feed for feeding pets or work animals, or for raising ani-
mals for the purpose of producing agricultural products for
personal consumption are also retail sales. Sales of seed, fer-
tilizer, and spray materials for use on lawns and gardens, or
for any other personal use, are likewise retail sales.

(i) What is feed? "Feed" is any substance used as food to
sustain or improve animals, birds, fish, bees, or other insects,
including whole and processed grains or mixtures thereof,
hay and forages or meals made therefrom, mill feeds and
feeding concentrates, stock salt, hay salt, sugar, pollen pat-
ties, bone meal, fish meal, cod liver oil, double purpose lime-
stone grit, oyster shell, and other similar substances. Food
additives that are given for their beneficial growth or weight
effects are "feed."

Hormones or similar products that do not make a direct
nutritional or energy contribution to the body are not "feed,"
nor are products used as medicines.

(i) What is seed? "Seed" is the propagative portions of
plants commonly used for seeding or planting whether true
seed, bulbs, plants, seed-like fruits, seedlings, or tubers. For
purposes of this rule, "seed" does not include seeds or propa-
gative portions of plants used to grow marijuana.

(i) What is fertilizer? "Fertilizer" is any substance
containing one or more recognized plant nutrients and is used
for its plant nutrient content and/or is designated for use in
promoting plant growth. "Fertilizer" includes limes, gypsum,
and manipulated animal and vegetable manures. There is no
requirement that fertilizers be applied directly to the soil.

(iv) What are spray materials? "Spray materials" are
any substance or mixture of substances in liquid, powder,
granular, dry flowable, or gaseous form, which is intended to
prevent, destroy, control, repel, or mitigate any insect, rodent,
nematode, mite, mollusk, fungus, weed, and any other form
of plant or animal life normally considered to be a pest. The
term includes treated materials, such as grains, that are
intended to destroy, control, or repel such pests. "Spray mate-
rials" also include substances that act as plant regulators,
defoliants, desiccants, or spray adjuvants.

(v) Examples.

(A) Example 1. Sue grows vegetables for retail sale at a
local market. Sue purchases fertilizers and spray materials
that she applies to the vegetable plants. She also purchases
feed for poultry that she raises to produce eggs for her per-
sonal consumption. Because the vegetables are an agricul-
tural product produced for sale, retail sales tax does not apply
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to Sue's purchases of fertilizers and spray materials, provided
she gives the seller a copy of her reseller permit, or a com-
pleted Farmers' Certificate for Wholesale Purchases and
Sales Tax Exemptions. Retail sales tax applies to her pur-
chases of poultry feed, as the poultry is raised to produce eggs
for Sue's personal consumption.

(B) Example 2. WG Vineyards (WG) grows grapes that
it uses to manufacture wine for sale. WG purchases pesticides
and fertilizers that are applied to its vineyards. WG may pur-
chase these pesticides and fertilizers at wholesale, provided
WG gives the seller a copy of their reseller permit, or a com-
pleted Farmers' Certificate for Wholesale Purchases and
Sales Tax Exemptions.

(C) Example 3. Seed Co. contracts with farmers to raise
seed. Seed Co. provides the seed and agrees to purchase the
crop if it meets specified standards. The contracts provide
that ownership of the crop is retained by Seed Co., and the
risk of crop loss is borne by the farmers. The farmers must
pay for the seed whether or not the crop meets the specified
standard. The transfer of the possession of the seed to each
farmer is a wholesale sale, provided Seed Co. obtains a copy
of their reseller permit, or a completed Farmers' Certificate
for Wholesale Purchases and Sales Tax Exemptions from that
farmer.

(d) Chemical sprays or washes. Sales of chemical
sprays or washes, whether to farmers or other persons, for the
purpose of post-harvest treatment of fruit for the prevention
of scald, fungus, mold, or decay are wholesale sales.

(e) Farming equipment. Sales to farmers of farming
equipment such as machinery, machinery parts and repair,
tools, and cleaning materials are retail sales and subject to
retailing B&O and retail sales taxes, unless specifically
exempt by law. Refer to subsections (7)(i) and (9) of this rule
for information about sales tax exemptions available to farm-
ers.

(f) Packing materials and containers. Sales of packing
materials and containers, or tangible personal property that
will become part of a container, to a farmer who will sell the
property to be contained therein are wholesale sales, provided
the packing materials and containers are not put to interven-
ing use by the farmer. Thus, sales to farmers of binder twine
for binding bales of hay that will be sold or wrappers for fruit
and vegetables to be sold are subject to wholesaling B&O
tax. However, sales of packing materials and containers to a
farmer who will use the items as a consumer are retail sales
and subject to retailing B&O and retail sales taxes. Thus,
sales of binder twine to a farmer for binding bales of hay that
will be used to feed the farmer's livestock are retail sales.

(g) Purchases for dual purposes. A buyer normally
engaged in both consuming and reselling certain types of tan-
gible personal property who is unable to determine at the time
of purchase whether the particular property purchased will be
consumed or resold must purchase according to the general
nature of his or her business. RCW 82.08.130. If the buyer
principally consumes the articles in question, the buyer
should not give a copy of its reseller permit for any part of the
purchase. If the buyer principally resells the articles, the
buyer may provide a copy of its reseller permit for the entire
purchase. For the purposes of this subsection, the term "prin-
cipally" means greater than fifty percent.
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If a buyer makes a purchase for dual purposes and does
not give a copy of their reseller permit for any of the purchase
and thereafter resells some of the articles purchased, the
buyer may claim a "taxable amount for tax paid at source"
deduction. For additional information regarding purchases
for dual purposes and the "taxable amount for tax paid at
source" deduction see WAC 458-20-102.

(i) Potential deferred sales tax liability. If the buyer
gives a copy of its reseller permit for all purchases and there-
after consumes some of the articles purchased, the buyer is
liable for deferred sales tax and must remit the tax directly to
the department. Refer to (b) of this subsection, WAC 458-20-
102 and 458-20-178 for more information regarding deferred
sales tax and use tax.

(i) Example 4. A farmer purchases binder twine for
binding bales of hay. Some of the hay will be sold and some
will be used to feed the farmer's livestock. More than fifty
percent of the binder twine is used for binding bales of hay
that will be sold. Because the farmer principally uses the
binder twine for binding bales of hay that will be sold, the
farmer may provide a copy of their reseller permit, or a com-
pleted Farmers' Certificate for Wholesale Purchases and
Sales Tax Exemptions to the seller for the entire purchase.
The farmer is liable for deferred sales tax on the binder twine
used for binding bales of hay that are used to feed the farmer's
livestock and must remit the tax directly to the department.

(h) "Fruit bin rentals" by fruit packers. Fruit packers
often itemize their charges to farmers for various services
related to the packing and storage of fruit. An example is a
charge for the bins that the packer uses in the receiving, sort-
ing, inspecting, and storing of fruit (commonly referred to as
"bin rentals"). The packer delivers the bins to the grower,
who fills them with fruit for eventual storage in the packer's
warehouse. Charges by fruit packers to farmers for such bin
rentals do not constitute the rental of tangible personal prop-
erty to the farmer where the bins are under the control of the
packer for use in the receiving, sorting, inspecting, and stor-
ing of fruit. These charges are income to the packer related to
the receipt or storage of fruit. The packer, as the consumer of
the bins, is subject to retail sales or use tax on the purchase or
use of the bins. For information regarding the taxability of
fruit packing by cooperative marketing associations and inde-
pendent dealers acting as agents for others in the sales of fruit
and produce see WAC 458-20-214.

(i) Machinery and equipment used directly in a man-
ufacturing operation. Machinery and equipment used
directly in a manufacturing operation by a manufacturer or
processor for hire is exempt from sales and use taxes pro-
vided that all requirements for the exemptions are met. RCW
82.08.02565 and 82.12.02565. These exemptions are com-
monly referred to as the M&E exemption. Farmers who use
agricultural products that they have grown, raised, or pro-
duced as ingredients in a manufacturing process may be enti-
tled to the M&E exemption on the acquisition of machinery
and equipment used directly in their manufacturing opera-
tion. For more information on the M&E exemption see WAC
458-20-13601.

(8) Sales by farmers. Farmers are not subject to B&O
tax on wholesale sales of agricultural products. Effective July
1, 2015, bee pollination services provided to farmers by eligi-
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ble apiarists also qualify for the exemption provided by RCW
82.04.330. Farmers who manufacture products using agricul-
tural products that they have grown, raised, or produced
should refer to (b) of this subsection for tax-reporting infor-
mation.

Farmers are subject to retailing B&O tax on retail sales
of agricultural products and retailing or wholesaling B&O tax
on sales of nonagricultural products, as the case may be,
unless specifically exempt by law. Also, B&O tax applies to
sales of agricultural products that the seller has not grown,
raised, or produced on the seller's own land or on land in
which the seller has a present right of possession, whether
these products are sold at wholesale or retail. Likewise, B&O
tax applies to sales of animals or substances derived from ani-
mals in connection with the business of operating a stock-
yard, slaughterhouse, or packing house. Farmers may be eli-
gible to claim a small business B&O tax credit if the amount
of B&O tax liability in a reporting period is under a certain
amount. For more information about the small business B&O
tax credit see WAC 458-20-104.

(a) Litter tax. The gross proceeds of sales of certain
products, including food for human or pet consumption, are
subject to litter tax. RCW 82.19.020. Litter tax does not apply
to sales of agricultural products that are exempt from B&O
tax under RCW 82.04.330. RCW 82.19.050. Thus, farmers
are not subject to litter tax on wholesale sales of agricultural
products but are liable for litter tax on the gross proceeds of
retail sales of agricultural products that constitute food for
human or pet consumption. In addition, farmers that manu-
facture products for use and consumption within this state
(e.g., a farmer who produces wine from grapes that the
farmer has grown) may be liable for litter tax measured by the
value of the products manufactured. For more information
about the litter tax see chapter 8§2.19 RCW and WAC 458-20-
243.

Example 5. RD Orchards (RD) grows apples at its
orchards. Most apples are sold at wholesale, but RD operates
a seasonal roadside fruit stand from which it sells apples at
retail. The wholesale sales of apples are exempt from both
B&O and litter taxes. The retail sales of apples are subject to
retailing B&O and litter taxes but are exempt from sales tax
because the apples are sold as a food product for human con-
sumption. Refer to subsection (9)(d) of this rule for more
information about the retail sales tax exemption applicable to
sales of food products for human consumption.

(b) Farmers using agricultural products in a manu-
facturing process. The B&O tax exemption provided by
RCW 82.04.330 does not apply to any person selling manu-
factured substances or articles. Thus, farmers who manufac-
ture products using agricultural products that they have
grown, raised, or produced are subject to manufacturing
B&O tax on the value of products manufactured. Farmers
who sell their manufactured products at retail or wholesale in
the state of Washington are also generally subject to the
retailing or wholesaling B&O tax, as the case may be. In such
cases, a multiple activities tax credit (MATC) may be avail-
able. Refer to WAC 458-20-136 (Manufacturing, processing
for hire, fabricating) and WAC 458-20-19301 (Multiple
activities tax credits), respectively, for more information
about the manufacturing B&O tax and the MATC.
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(i) Manufacturing fresh fruits and vegetables. RCW
82.04.4266 provides a B&O tax exemption to persons manu-
facturing fresh fruits or vegetables by canning, preserving,
freezing, processing, or dehydrating fresh fruits or vegeta-
bles. For purposes of this rule, "fruits" and "vegetables" does
not include marijuana.

Wholesale sales of fresh fruits or vegetables canned, pre-
served, frozen, processed, or dehydrated by the seller and
sold to purchasers who transport the goods out of this state in
the ordinary course of business are also eligible for this
exemption. A seller must keep and preserve records for the
period required by RCW 82.32.070 establishing that the pur-
chaser transported the goods out of Washington state.

(A) A person claiming the exemption must file a com-
plete annual ((sarvey)) tax performance report with the
department under RCW ((82:32-585)) 82.32.534. In addition,
persons claiming this tax preference must report the amount
of the exemption on their monthly or quarterly excise tax
return. For more information on reporting requirements for
this tax preference see RCW 82.32.808.

(B) RCW 82.04.4266 is scheduled to expire July 1, 2025,
at which time the preferential B&O tax rate under RCW
82.04.260 will apply.

(il) Manufacturing dairy products. RCW 82.04.4268
provides a B&O tax exemption to persons manufacturing
dairy products, not including any marijuana-infused product,
that as of September 20, 2001, are identified in 21 C.F.R.,
chapter 1, parts 131, 133, and 135. These products include
milk, buttermilk, cream, yogurt, cheese, and ice cream, and
also include by-products from the manufacturing of dairy
products such as whey and casein.

The exemption also applies to persons selling manufac-
tured dairy products to purchasers who transport the goods
out of Washington state in the ordinary course of business.
Unlike the exemption for certain wholesale sales of fresh
fruits or vegetables (see (b)(i) of this subsection), the exemp-
tion for sales of qualifying dairy products does not require
that the sales be made at wholesale.

A seller must keep and preserve records for the period
required by RCW 82.32.070 establishing that the purchaser
transported the goods out of Washington state or the goods
were sold to a manufacturer for use as an ingredient or com-
ponent in the manufacturing of a dairy product.

(A) A person claiming the exemption must file a com-
plete annual ((survey)) tax performance report with the
department under RCW ((82:32-585)) 82.32.534. In addition,
persons claiming this tax preference must report the amount
of the exemption on their monthly or quarterly excise tax
return. For more information on reporting requirements for
this tax preference see RCW 82.32.808.

(B) RCW 82.04.4268 is scheduled to expire July 1, 2025,
at which time the preferential B&O tax rate under RCW
82.04.260 will apply.

(C) Effective October 1, 2013, the exemption provided
by RCW 82.04.4268 expanded to include wholesale sales by
a dairy product manufacturer to a purchaser who uses the
dairy products as an ingredient or component in the manufac-
turing in Washington of another dairy product. The definition
of dairy products was expanded to include products com-
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prised of not less than seventy percent dairy products mea-
sured by weight or volume.

(c) Raising cattle for wholesale sale. RCW 82.04.330
provides a B&O tax exemption to persons who raise cattle for
wholesale sale provided that the cattle are held for at least
sixty days prior to the sale. Persons who hold cattle for fewer
than sixty days before reselling the cattle are not considered
to be engaging in the normal activities of growing, raising, or
producing livestock for sale.

Example 6. A feedlot operation purchases cattle and
feeds them until they attain a good market condition. The cat-
tle are then sold at wholesale. The feedlot operator is exempt
from B&O tax on wholesale sales of cattle if it held the cattle
for at least sixty days while they were prepared for market.
However, the feedlot operator is subject to wholesaling B&O
tax on wholesale sales of cattle held for fewer than sixty days
prior to the sale.

(d) B&O tax exemptions available to farmers. In addi-
tion to the exemption for wholesale sales of agricultural prod-
ucts, several other B&O tax exemptions available to farmers
are discussed in this subsection.

(i) Growing, raising, or producing agricultural prod-
ucts owned by other persons. RCW 82.04.330 exempts
amounts received by a farmer for growing, raising, or produc-
ing agricultural products owned by others, such as custom
feed operations.

Example 7. A farmer is engaged in the business of rais-
ing cattle owned by others (commonly referred to as "custom
feeding"). After the cattle attain a good market condition, the
owner sells them. Amounts received by the farmer for custom
feeding are exempt from B&O tax under RCW 8§2.04.330,
provided that the farmer held the cattle for at least sixty days.
Farmers are not considered to be engaging in the activity of
raising cattle for sale unless the cattle are held for at least
sixty days while the cattle are prepared for market. (See (¢) of
this subsection.)

(i1) Processed hops shipped outside Washington for
first use. RCW 82.04.337 exempts amounts received by hop
growers or dealers for hops shipped outside the state of
Washington for first use, if those hops have been processed
into extract, pellets, or powder in this state. However, the pro-
cessor or warehouser of such products is not exempt on
amounts charged for processing or warehousing such prod-
ucts.

(iii) Sales of hatching eggs or poultry. RCW 82.04.410
exempts amounts received for the sale of hatching eggs or
poultry by farmers producing hatching eggs or poultry, when
these agricultural products are for use in the production for
sale of poultry or poultry products.

(9) Retail sales tax and use tax exemptions. This sub-
section provides information about a number of retail sales
tax and corresponding use tax exemptions available to farm-
ers and persons buying tangible personal property at retail
from farmers. Some exemptions require the buyer to provide
the seller with an exemption certificate. Refer to subsection
(10) of this rule for additional information regarding exemp-
tion certificates.

(a) Pollen. RCW 82.08.0277 and 82.12.0273 exempt the
sale and use of pollen from retail sales and use taxes.
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(b) Semen. RCW 82.08.0272 and 82.12.0267 exempt the
sale and use of semen used in the artificial insemination of
livestock from retail sales and use taxes.

(c) Feed for livestock at public livestock markets.
RCW 82.08.0296 and 82.12.0296 exempt the sale and use of
feed to be consumed by livestock at a public livestock market
from retail sales and use taxes.

(d) Food products. RCW 82.08.0293 and 82.12.0293
exempt the sale and use of food products for human con-
sumption from retail sales and use taxes. These exemptions
also apply to the sale or use of livestock for personal con-
sumption as food. For more information about food products
that qualify for this exemption see WAC 458-20-244.

(e) Auction sales of farm property. RCW 82.08.0257
and 82.12.0258 exempt from retail sales and use taxes tangi-
ble personal property, including household goods, which has
been used in conducting a farm activity, if the property is pur-
chased from a farmer, as defined in RCW 82.04.213, at an
auction sale held or conducted by an auctioneer on a farm.
Effective June 12, 2014, these exemptions do not apply to
personal property used by a person in the production of mar-
ijuana.

(f) Poultry. RCW 82.08.0267 and 82.12.0262 exempt
from retail sales and use taxes the sale and use of poultry used
in the production for sale of poultry or poultry products.

Example 8. A poultry hatchery produces poultry from
eggs. The resulting poultry are sold to egg producers. These
sales are exempt from retail sales tax under RCW 82.08.-
0267. (They are also exempt from B&O tax. See subsection
(8)(d)(iii) of this rule.)

(g) Leases of irrigation equipment. RCW 82.08.0288
and 82.12.0283 exempt the lease or use of irrigation equip-
ment from retail sales and use taxes, but only if:

(1) The lessor purchased the irrigation equipment for the
purpose of irrigating land controlled by the lessor;

(i1) The lessor has paid retail sales or use tax upon the
irrigation equipment;

(iii) The irrigation equipment is attached to the land in
whole or in part;

(iv) Effective June 12, 2014, the irrigation equipment is
not used in the production of marijuana; and

(v) The irrigation equipment is leased to the lessee as an
incidental part of the lease of the underlying land and is used
solely on such land.

(h) Beef and dairy cattle. RCW 82.08.0259 and 82.12.-
0261 exempt the sale and use of beef and dairy cattle, to be
used by a farmer in producing an agricultural product, from
retail sales and use taxes.

Example 9. John operates a farm where he raises beef
and dairy cattle for sale. He also raises other livestock for sale
including hogs, sheep, and goats. John's sales of beef and
dairy cattle for use on a farm are exempt from retail sales tax.
However, John must collect retail sales tax on all retail sales
of sheep, goats, and hogs unless the sales qualify for either
the food products exemption described in (d) of this subsec-
tion, or the exemption for sales of livestock for breeding pur-
poses described in this subsection (9)(i) of this rule.

(i) Livestock for breeding purposes. RCW 82.08.0259
and 82.12.0261 exempt the sale or use of livestock, as
defined in RCW 16.36.005, for breeding purposes where the
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animals are registered in a nationally recognized breed asso-
ciation from retail sales and use taxes.

Example 10. ABC Farms raises and sells quarter horses
registered in the American Quarter Horse Association
(AQHA). Quarter horses are generally recognized as a defi-
nite breed of horse, and the AQHA is a nationally recognized
breed association. Therefore, ABC Farms is not required to
collect sales tax on retail sales of quarter horses for breeding
purposes, provided it receives and retains a completed
exemption certificate from the buyer.

(j) Bedding materials for chickens. RCW 82.08.920
and 82.12.920 exempt from retail sales and use taxes the sale
to and use of bedding materials by farmers to accumulate and
facilitate the removal of chicken manure, provided the farmer
is raising chickens that are sold as agricultural products.

(i) What are bedding materials? "Bedding materials"
are wood shavings, straw, sawdust, shredded paper, and other
similar materials.

(i) Example 11. Farmer raises chickens for use in pro-
ducing eggs for sale. When the chickens are no longer useful
for producing eggs, Farmer sells them to food processors for
soup and stew meat. Farmer purchases bedding materials
used to accumulate and facilitate the removal of chicken
manure. The purchases of bedding materials by Farmer are
exempt from retail sales tax as long as Farmer provides the
seller with a completed Farmers' Certificate for Wholesale
Purchases and Sales Tax Exemptions. See subsection (10) of
this rule for where to find an exemption certificate. The seller
must retain a copy of the exemption certificate for its records.

The exemption merely requires that the chickens be sold
as agricultural products. It is immaterial that Farmer primar-
ily raises the chickens to produce eggs.

(k) Propane or natural gas used to heat structures
housing chickens. RCW 82.08.910 and 82.12.910 exempt
from retail sales and use taxes the sale to and use of propane
or natural gas by farmers to heat structures used to house
chickens. The propane or natural gas must be used exclu-
sively to heat the structures, and the structures must be used
exclusively to house chickens that are sold as agricultural
products.

(i) What are "structures"? "Structures" are barns,
sheds, and other similar buildings in which chickens are
housed.

(ii)) Example 12. Farmer purchases natural gas that is
used to heat structures housing chickens. The natural gas is
used exclusively to heat the structures, and the structures are
used exclusively to house chickens. The chickens are used to
produce eggs. When the chickens are no longer useful for
producing eggs, Farmer sells the chickens to food processors
for soup and stew meat. The purchase of natural gas by
Farmer is exempt from retail sales tax as long as Farmer pro-
vides the seller with a completed Farmers' Certificate for
Wholesale Purchases and Sales Tax Exemptions. See subsec-
tion (10) of this rule for where to find an exemption certifi-
cate. The seller must retain a copy of the exemption certifi-
cate for its records.

The exemption merely requires that the chickens be sold
as agricultural products. It is immaterial that Farmer primar-
ily houses these chickens to produce eggs.
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(iii)) Example 13. Farmer purchases natural gas that is
used to heat structures used in the incubation of chicken eggs
and structures used for washing, packing, and storing eggs.
The natural gas used to heat these structures is not exempt
from retail sales tax because the structures are not used exclu-
sively to house chickens that are sold as agricultural products.

(1) Farm fuel used for agricultural purposes.

(i) Diesel, biodiesel and aircraft fuels. RCW 82.08.865
and 82.12.865 exempt from retail sales and use taxes the sale
and use of diesel fuel, biodiesel fuel, and aircraft fuel, to farm
fuel users for agricultural purposes. The exemptions apply to
a fuel blend if all of the component fuels of the blend would
otherwise be exempt if the component fuels were sold as sep-
arate products. The buyer must provide the seller with a com-
pleted Farmers' Certificate for Wholesale Purchases and
Sales Tax Exemptions. See subsection (10) of this rule for
where to find an exemption certificate. The seller must retain
a copy of the exemption certificate for its records.

(A) The exemptions apply to nonhighway uses for pro-
duction of agricultural products and for providing horticul-
tural services to farmers. Horticultural services include:

(I) Soil preparation services;

(IT) Crop cultivation services;

(IIT) Crop harvesting services.

(B) The exemptions do not apply to uses other than for
agricultural purposes. Agricultural purposes do not include:

(I) Heating space for human habitation or water for
human consumption; or

(IT) Transporting on public roads individuals, agricul-
tural products, farm machinery or equipment, or other tangi-
ble personal property, except when the transportation is inci-
dental to transportation on private property and the fuel used
for such transportation is not subject to tax under chapter
82.38 RCW.

(ii) Propane and natural gas used in distilling mint on
a farm. Effective October 1, 2013, RCW 82.08.220 and
82.12.220 exempt from retail sales and use taxes sales to and
use by farmers of propane or natural gas used exclusively to
distill mint on a farm. The buyer must provide the seller with
a completed Farmers' Certificate for Wholesale Purchases
and Sales Tax Exemptions. The seller must retain a copy of
the exemption certificate for its records. See subsection (10)
of this rule for where to find an exemption certificate. The
seller must also report amounts claimed for exemption when
electronically filing excise tax returns. This exemption is
scheduled to expire July 1, 2017.

(m) Nutrient management equipment and facilities.
RCW 82.08.890 and 82.12.890 provide retail sales and use
tax exemptions for the sale to or use by eligible persons of:

(1) Qualifying livestock nutrient management equip-
ment;

(i1) Labor and services rendered in respect to installing,
repairing, cleaning, altering, or improving qualifying live-
stock nutrient management equipment; and

(iii) Labor and services rendered in respect to repairing,
cleaning, altering, or improving qualifying livestock nutrient
management facilities, or to tangible personal property that
becomes an ingredient or component of qualifying livestock
nutrient management facilities in the course of repairing,
cleaning, altering, or improving such facilities.
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(iv) Nonqualifying labor and services. This subsection
(9)(m)(iii) of this rule does not include the sale of or charge
made for labor and services rendered in respect to the con-
structing of new, or replacing previously existing, qualifying
livestock nutrient management facilities, or tangible personal
property that becomes an ingredient or component of qualify-
ing livestock nutrient management facilities during the
course of constructing new, or replacing previously existing
qualifying livestock nutrient management facilities.

(v) Nutrient management plan must be certified or
approved. The exemptions provided by RCW 82.08.890 and
82.12.890 apply to sales made after the livestock nutrient
management plan is:

(A) Certified under chapter 90.64 RCW;

(B) Approved as part of the permit issued under chapter
90.48 RCW; or

(C) Approved by a conservation district and who quali-
fies for the exemption provided under RCW 82.08.855.
Effective June 12, 2014, the requirement for the department
to issue exemption certificates was removed. A Farmers' Cer-
tificate for Wholesale Purchases and Sales Tax Exemptions
should be completed and provided to the seller.

(vi) Definitions. For the purpose of these exemptions,
the following definitions apply:

(A) "Animal feeding operation" means a lot or facility,
other than an aquatic animal production facility, where the
following conditions are met:

» Animals, other than aquatic animals, have been, are, or
will be stabled or confined and fed or maintained for a total of
forty-five days or more in any twelve-month period; and

* Crops, vegetation, forage growth, or post-harvest resi-
dues are not sustained in the normal growing season over any
portion of the lot or facility.

(B) "Conservation district" means a subdivision of
state government organized under chapter 89.08 RCW.

(C) "Eligible person' means a person:

* Licensed to produce milk under chapter 15.36 RCW
who has a certified dairy nutrient management plan, as
required by chapter 90.64 RCW; or

* Who owns an animal feeding operation and has a per-
mit issued under chapter 90.48 RCW; or

* Who owns an animal feeding operation and has a nutri-
ent management plan approved by a conservation district as
meeting natural resource conservation service field office
technical guide standards and who qualifies for the exemp-
tion provided under RCW 82.08.855.

(D) "Handling and treatment of livestock manure"
means the activities of collecting, storing, moving, or trans-
porting livestock manure, separating livestock manure solids
from liquids, or applying livestock manure to the agricultural
lands of an eligible person other than through the use of pivot
or linear type traveling irrigation systems.

(E) "Permit" means either a state waste discharge per-
mit or a National Pollutant Discharge Elimination System
permit, or both.

(F) "Qualifying livestock nutrient management
equipment" means the tangible personal property listed
below for exclusive use in the handling and treatment of live-
stock manure, including repair and replacement parts for the
same equipment:
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Aerators

Agitators

Augers

Conveyers

Gutter cleaners

Hard-hose reel traveler irrigation systems
Lagoon and pond liners and floating covers
Loaders

Manure composting devices

Manure spreaders

Manure tank wagons

Manure vacuum tanks

Poultry house cleaners

Poultry house flame sterilizers

Poultry house washers

Poultry litter saver machines

Pipes

Pumps

Scrapers

Separators

Slurry injectors and hoses
Wheelbarrows, shovels, and pitchforks.

(G) "Qualifying livestock nutrient management facil-
ities" means the exclusive use in the handling and treatment
of livestock manure of the facilities listed below:

Flush systems

Lagoons

Liquid livestock manure storage structures, such as con-
crete tanks or glass-lined steel tanks

Structures used solely for dry storage of manure, includ-
ing roofed stacking facilities.

(n) Anaerobic digesters. RCW 82.08.900 and 82.12.-
900 provide retail sales and use tax exemptions for purchases
and uses by eligible persons establishing or operating anaer-
obic digesters or to services rendered in respect to installing,
constructing, repairing, cleaning, altering, or improving an
anaerobic digester. The exemptions include sales of tangible
personal property that becomes an ingredient or component
of the anaerobic digester. The anaerobic digester must be
used primarily (more than fifty percent measured by volume
or weight) to treat livestock manure. Anaerobic digester is a
facility that processes manure from livestock into biogas and
dried manure using microorganisms in a decomposition pro-
cess within a closed, oxygen-free container.

(i) Exemption certificate. Effective July 24, 2015, eligi-
ble persons no longer need to apply for an exemption certifi-
cate. An "eligible person" is any person establishing or oper-
ating an anaerobic digester to treat primarily livestock
manure.

(i1) Records retention. Persons claiming the exemptions
under RCW 82.08.900 and 82.12.900 must keep records nec-
essary for the department to verify eligibility. Sellers may
make tax exempt sales only if the buyer provides the seller
with a completed Farmers' Certificate for Wholesale Pur-
chases and Sales Tax Exemptions, and the seller retains a
copy of the certificate for its files. See subsection (10) of this
rule for where to find an exemption certificate.

(o) Animal pharmaceuticals. RCW 82.08.880 and
82.12.880 exempt from retail sales and use taxes the sale of
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and use of certain animal pharmaceuticals when sold to, or
used by, farmers or veterinarians. To qualify for the exemp-
tion, the animal pharmaceutical must be administered to an
animal raised by a farmer for the purpose of producing an
agricultural product for sale. In addition, the animal pharma-
ceutical must be approved by the United States Department
of Agriculture (USDA) or the United States Food and Drug
Administration (FDA).

(i) Who is a veterinarian? A "veterinarian" means a
person who is licensed to practice veterinary medicine, sur-
gery, or dentistry under chapter 18.92 RCW.

(ii)) How can I determine whether the FDA or USDA
has approved an animal pharmaceutical? The FDA and
USDA have an established approval process set forth in fed-
eral regulations. The FDA maintains a list of all approved
animal pharmaceuticals called the "Green Book." The USDA
maintains a list of approved biotechnology products called
the "Veterinary Biologics Product Catalogue." Pharmaceuti-
cals that are not on either of these lists have not been
approved and are not eligible for the exemption.

(i) Example 17. Dairy Farmer purchases sterilizing
agents. The sterilizing agents are applied to the equipment
and facilities where Dairy Farmer's cows are milked. Dairy
Farmer also purchases teat dips, antiseptic udder washes, and
salves that are not listed in either the FDA's Green Book of
approved animal pharmaceuticals or the USDA's Veterinary
Biologics Product Catalogue of approved biotechnology
products. The purchases of sterilizing agents are not exempt
as animal pharmaceuticals because the sterilizing agents are
not administered to animals. The teat dips, antiseptic udder
washes, and salves are likewise not exempt because they
have not been approved by the FDA or USDA.

(iv) What type of animal must the pharmaceutical be
administered to? As explained above, the exemptions are
limited to the sale and use of animal pharmaceuticals admin-
istered to an animal that is raised by a farmer for the purpose
of producing an agricultural product for sale. The conditions
under which a farmer may purchase and use tax-exempt ani-
mal pharmaceuticals are similar to those under which a
farmer may purchase and use feed at wholesale. Both types of
purchases and uses require that the particular product be sold
to or used by a farmer (or a veterinarian in the case of animal
pharmaceuticals), and that the product be given or adminis-
tered to an animal raised by a farmer for the purpose of pro-
ducing an agricultural product for sale.

(v) Examples of animals raised for the purpose of
producing agricultural products for sale. For purposes of
the exemptions, the following is a nonexclusive list of exam-
ples of animals that are being raised for the purpose of pro-
ducing an agricultural product for sale, presuming all other
requirements for the exemption are met:

(A) Horses, cattle, or other livestock raised by a farmer
for sale;

(B) Cattle raised by a farmer for the purpose of slaugh-
tering, if the resulting products are sold;

(C) Milk cows raised and/or used by a dairy farmer for
the purpose of producing milk for sale;

(D) Horses raised by a farmer for the purpose of produc-
ing foals for sale;
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(E) Sheep raised by a farmer for the purpose of produc-
ing wool for sale; and

(F) "Private sector cultured aquatic products" as defined
by RCW 15.85.020 (e.g., salmon, catfish, and mussels) raised
by an aquatic farmer for the purpose of sale.

(vi) Examples of animals that are not raised for the
purpose of producing agricultural products for sale. For
purposes of the exemptions, the following nonexclusive list
of examples do not qualify because the animals are not being
raised for the purpose of producing an agricultural product
for sale:

(A) Cattle raised for the purpose of slaughtering if the
resulting products are not produced for sale;

(B) Sheep and other livestock raised as pets;

(C) Dogs or cats, whether raised as pets or for sale. Dogs
and cats are pet animals; therefore, they are not considered to
be agricultural products. (See subsection (3) of this rule); and

(D) Horses raised for the purpose of racing, showing,
riding, and jumping. However, if at some future time the
horses are no longer raised for racing, showing, riding, or
jumping and are instead being raised by a farmer for the pur-
pose of producing foals for sale, the exemption will apply if
all other requirements for the exemption are met.

(vii) Do products that are used to administer animal
pharmaceuticals qualify for the exemption? Sales and uses
of products that are used to administer animal pharmaceuti-
cals (e.g., syringes) do not qualify for the exemptions, even if
they are later used to administer a tax-exempt animal phar-
maceutical. However, sales and uses of tax-exempt animal
pharmaceuticals contained in a product used to administer the
animal pharmaceutical (e.g., a dose of a tax-exempt pharma-
ceutical contained in a syringe or cotton applicator) qualify
for the exemption.

(p) Replacement parts for qualifying farm machinery
and equipment. RCW 82.08.855 and 82.12.855 exempt
from retail sales and use taxes sales to and uses by eligible
farmers of replacement parts for qualifying farm machinery
and equipment. Also included are: Labor and services ren-
dered during the installation of repair parts; and labor and ser-
vices rendered during repair as long as no tangible personal
property is installed, incorporated, or placed in, or becomes
an ingredient or component of the qualifying equipment other
than replacement parts.

(1) The following definitions apply to this subsection:

(A) "Eligible farmer" as defined in RCW 82.08.855(4).

(B) "Qualifying farm machinery and equipment" means
machinery and equipment used primarily by an eligible
farmer for growing, raising, or producing agricultural prod-
ucts, and effective July 1, 2015, providing bee pollination
services, or both.

(C) "Qualifying farm machinery and equipment" does
not include:

* Vehicles as defined in RCW 46.04.670, other than farm
tractors as defined in RCW 46.04.180, farm vehicles and
other farm implements. "Farm implements" means machin-
ery or equipment manufactured, designed, or reconstructed
for agricultural purposes and used primarily by an eligible
farmer to grow, raise, or produce agricultural products, but
does not include lawn tractors and all-terrain vehicles;

* Aircraft;
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* Hand tools and hand-powered tools; and
* Property with a useful life of less than one year.

(D) "Replacement parts" means those parts that replace
an existing part, or which are essential to maintain the work-
ing condition, of a piece of qualifying farm machinery or
equipment. Paint, fuel, oil, hydraulic fluids, antifreeze, and
similar items are not replacement parts except when installed,
incorporated, or placed in qualifying farm machinery and
equipment during the course of installing replacement parts
as defined here or making repairs as described above in (p) of
this subsection.

(ii) Exemption certificate. Prior to June 12, 2014, the
department was required to provide an exemption certificate
to an eligible farmer or renew an exemption certificate when
the eligible farmer applied for a renewal.

(A) Persons claiming the exemptions must keep records
necessary for the department to verify eligibility. Sellers
making tax-exempt sales must obtain, and retain in its files, a
completed Farmers' Certificate for Wholesale Purchases and
Sales Tax Exemptions from the farmer. In lieu of the exemp-
tion certificate, a seller may capture the relevant data ele-
ments as allowed under the streamlined sales and use tax
agreement.

(B) The exemptions provided by RCW 82.08.890 and
82.12.890 do not apply to sales made from July 1, 2010,
through June 30, 2013.

(10) Sales tax exemption certificates. As indicated in
subsection (9) of this rule, certain sales of tangible personal
property and retail services either to or by farmers are exempt
from retail sales tax. A person claiming an exemption must
keep records necessary for the department to verify eligibility
for each claimed exemption. Effective June 12, 2014, the
requirement for the department to issue certificates to quali-
fied farmers was removed. Instead, farmers may complete
and use the department's Farmers' Certificate for Wholesale
Purchases and Sales Tax Exemptions. Refer to the depart-
ment's web site at dor.wa.gov for the exemption certificate. In
lieu of an exemption certificate, a seller may capture the rel-
evant data elements as provided under the streamlined sales
and use tax agreement as allowed under RCW 82.08.050.
Sellers must retain a copy of the exemption certificate or the
data elements in their files. Without proper documentation,
sellers are liable for payment of the retail sales tax on sales
claimed as exempt.

AMENDATORY SECTION (Amending WSR 15-13-109,
filed 6/16/15, effective 7/17/15)

WAC 458-20-24001 Sales and use tax deferral—
Manufacturing and research/development activities in
high unemployment counties—Applications filed after
June 30, 2010. (1) Introduction.

Chapter 82.60 RCW established a limited sales and use
tax deferral program. The purpose of the program is to pro-
mote economic stimulation, create new employment opportu-
nities in distressed areas, and reduce poverty in certain dis-
tressed counties of the state. RCW 82.60.010.

(a) Deferral program. This deferral program applies to
an eligible investment project for sales and use taxes imposed
on the construction, expansion, or renovation of qualified
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buildings or acquisition of qualified machinery and equip-
ment. The program requires the recipient of the deferral to
maintain the manufacturing or research and development
activity for an eight-year period.

This rule does not address specific requirements of RCW
82.08.02565 and 82.12.02565 that provide statewide sales
and use tax exemptions for machinery and equipment used
directly in a manufacturing operation. Repayment of tax
deferred under chapter 82.60 RCW is not required, and inter-
est and penalties under RCW 82.60.070 will not be imposed,
on machinery and equipment that qualifies for exemption
under RCW 82.08.02565 or 82.12.02565. For additional
information on statewide sales and use tax exemptions for
machinery and equipment refer to WAC 458-20-13601.

(b) Program enacted. The legislature first enacted this
program in 1985. It has since made major revisions to the
program criteria, specifically to the definitions of "eligible
area," "eligible investment project," and "qualified building."
For applications made prior to July 1, 2010, see WAC 458-
20-24001A.

(c) Administration of employment and related pro-
grams. The employment security department and the depart-
ment of commerce administer programs for high unemploy-
ment counties and job training and should be contacted
directly for information concerning these programs.

(d) Examples. Examples found in this rule identify a
number of facts and then state a conclusion. These examples
should be used only as a general guide. The tax results of
other situations must be determined after a review of all facts
and circumstances.

(2) Definitions. For the purposes of this rule, the follow-
ing definitions apply:

(a) "Acquisition of machinery and equipment' means
the machinery and equipment is under the dominion and con-
trol of the recipient or its agent.

(b) "Applicant" means a person applying for a tax
deferral under chapter 82.60 RCW.

(c) "Certificate holder" means an applicant to whom a
tax deferral certificate has been issued.

(d) "Community empowerment zone (CEZ)" means
an area meeting the requirements of RCW 43.31C.020 and
officially designated as a CEZ by the director of the depart-
ment of community, trade, and economic development.

(e) "Date of application" means the date of the U.S.
Post Office postmark, fax, or electronic transmittal, or when
the application is hand delivered to the department. The stat-
ute in effect on the "date of application" will determine the
program criteria the applicant must satisfy.

(f) "Department" means the department of revenue.

(g) "Eligible area' means:

(i) Beginning July 1, 2010, an eligible area is a county
that has an unemployment rate, as determined by the employ-
ment security department, which is at least twenty percent
above the state average for the three calendar years immedi-
ately preceding the year in which the list of qualifying coun-
ties is established or updated, as the case may be. RCW
82.60.020.

The department, with the assistance of the employment
security department, established a list of qualifying counties
effective July 1, 2010. RCW 82.60.120. The list of qualifying
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counties is effective for a twenty-four-month period and must
be updated by July 1st of the year that is two calendar years
after the list was established or last updated, as the case may
be; or

(i) A designated community empowerment zone
approved under RCW 43.31C.020. RCW 82.60.049.

(h) "Eligible investment project' means an investment
project that is located, as of the date the application required
by RCW 82.60.030 is received by the department, in an eligi-
ble area. "Eligible investment project” does not include any
portion of an investment project undertaken by a light and
power business as defined in RCW 82.16.010, other than that
portion of a cogeneration project that is used to generate
power for consumption within the manufacturing site where
the cogeneration project is an integral part. It also does not
include investment projects that have already received defer-
rals under chapter 82.60 RCW. RCW 82.60.020 and 82.60.-
049.

(1) "Industrial fixture" means an item attached to a
building or to land. Examples of "industrial fixtures" are fuel
oil lines, boilers, craneways, and improvements to land such
as concrete slabs.

(j) "Initiation of construction" means the date that a
building permit is issued under the building code adopted
under RCW 19.27.031 for:

(i) Construction of the qualified building, if the underly-
ing ownership of the building vests exclusively with the per-
son receiving the economic benefit of the deferral;

(i1) Construction of the qualified building when the les-
sor pays, if the economic benefits of the deferral are passed to
a lessee as provided in subsection (3) of this rule; or

(iii) Tenant improvements for a qualified building when
the owner/lessor pays, if the economic benefits of the deferral
are passed to a lessee as provided in subsection (3) of this
rule; or

(iv) Tenant improvements for a qualified building when
the lessee pays and receives the benefit of the deferral.

"Initiation of construction" does not include soil testing,
site clearing and grading, site preparation, or any other
related activities that are initiated before the issuance of a
building permit for the construction of the foundation of the
building.

If the investment project is a phased project, "initiation
of construction" shall apply separately to each phase.

(k) "Investment project" means an investment in qual-
ified buildings or qualified machinery and equipment, includ-
ing labor and services rendered in the planning, installation,
and construction of the project.

() "Manufacturing" has the meaning given in RCW
82.04.120. Manufacturing, in addition, includes the activities
performed by research and development laboratories and
commercial testing laboratories, and the conditioning of veg-
etable seeds.

For purposes of this rule, both manufacturers and proces-
sors for hire may qualify for the deferral program as being
engaged in manufacturing activities. For additional informa-
tion on processors for hire, refer to WAC 458-20-136.

For purposes of this rule, "vegetable seeds" include the
seeds of those crops that are grown in gardens and on truck
farms and are generally known and sold under the name of
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vegetable or herb seeds in this state. "Vegetable seeds"
include, but are not limited to, cabbage seeds, carrot seeds,
onion seeds, tomato seeds, and spinach seeds. Vegetable
seeds do not include grain seeds, cereal seeds, fruit seeds,
flower seeds, tree seeds, and other similar properties.

(m) "Office' means space used by professional, clerical,
or administrative staff. For plant office space to be a qualified
building its use must be essential or integral to the manufac-
turing or research and development operation. Office space
that is used by supervisors and their staff, by technicians, by
payroll staff, by the safety officer, and by the training staff
are examples of qualifying office space. An office may be
located in a separate building from the building used for man-
ufacturing or research and development activities, but the
office must be located at the same site as the qualified build-
ing to qualify. Each individual office may qualify or disqual-
ify only in its entirety.

(n) "Operationally complete" means the project is
capable of being used for its intended purpose as described in
the application.

(o) "Person" has the meaning given in RCW 82.04.030.
"Person" does not include the state of Washington or its insti-
tutions. "Person" may be either a lessee or a lessor/owner,
who can apply separately for individual investment projects
at the same site, if they comply with the other requirements of
chapter 82.60 RCW.

(p) "Qualified buildings" means construction of new
structures, and expansion or renovation of existing structures
for the purpose of increasing floor space or production capac-
ity, used for manufacturing or research and development
activities. "Qualified buildings" includes plant offices and
warehouses or other facilities for the storage of raw material
or finished goods if such facilities are an essential or an inte-
gral part of a factory, mill, plant, or laboratory used for man-
ufacturing or research and development. "Qualified build-
ings" include construction of:

» Specialized sewerage pipes connected to a qualified
building that are specifically designed and used exclusively
for manufacturing or research and development; and

* Parking lots connected to or adjacent to the building if
the parking lots are for the use of workers performing manu-
facturing or research and development in the building. Park-
ing lots may be apportioned based on qualifying use.

"Qualified buildings" does not include construction of
landscaping or most other work outside the building itself,
even though the landscaping or other work outside the build-
ing may be required by the city or county government in
order for the city or county to issue a permit for the construc-
tion of a building.

(@) "Qualified employment position'" means a perma-
nent full-time employee employed in the eligible investment
project during the entire tax year. The "entire tax year" means
the full-time position is filled for a period of twelve consecu-
tive months. "Full-time" means at least thirty-five hours a
week, four hundred fifty-five hours a quarter, or one thousand
eight hundred twenty hours a year.

(r) "Qualified machinery and equipment" means all
new industrial and research fixtures, equipment, and support
facilities that are an integral and necessary part of a manufac-
turing or research and development operation. "Qualified
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machinery and equipment" also includes computers; desks;
filing cabinets; photocopiers; printers; software; data pro-
cessing equipment; laboratory equipment; manufacturing
components such as belts, pulleys, shafts and moving parts;
molds, tools and dies; operating structures; and all equipment
used to control or operate machinery. It also includes machin-
ery and equipment acquired under the terms of a lease by the
recipient. "New" as used in this subsection means either new
to the taxing jurisdiction of the state or new to the certificate
holder.

(s) "Qualifying county" means a county that has an
unemployment rate, as determined by the employment secu-
rity department, which is at least twenty percent above the
state average for the three calendar years immediately pre-
ceding the year in which the list of qualifying counties is
established or updated, as the case may be.

(t) "Recipient" means a person receiving a tax deferral
under this program.

(u) "Research and development" means the develop-
ment, refinement, testing, marketing, and commercialization
of a product, service, or process before commercial sales
have begun, but only when such activities are intended to
ultimately result in the production of a new, different, or use-
ful substance or article of tangible personal property for sale.
For purposes of this rule, "commercial sales" excludes sales
of prototypes or sales for market testing if the total gross
receipts from such sales of the product, service, or process do
not exceed one million dollars.

(v) "Site" means one or more immediately adjacent par-
cels of real property. Adjacent parcels of real property sepa-
rated only by a public road comprise a single site.

(w) "Warehouse' means buildings or facilities used for
the storage of raw materials or finished goods. A warehouse
may be located in a separate building from the building used
for manufacturing or research and development activities, but
to qualify the warehouse must be located at the same site as
the qualified building. Warehouse space may be apportioned
based on qualifying use.

(3) Who is eligible for the sales and use tax deferral
program? A person engaged in manufacturing or research
and development activity is eligible for this deferral program
for its eligible investment project.

(a) The lessor or owner of the qualified building is not
eligible for deferral unless:

(1) The underlying ownership of the buildings, machin-
ery, and equipment vests exclusively in the same person; or

(i1) The lessor, by written contract, has agreed to pass the
economic benefit of the deferral to the lessee;

(iii) The lessee that receives the economic benefit of the
deferral agrees in writing with the department to complete the
annual ((suarvey)) tax performance report required under
RCW 82.60.070; and

(iv) The economic benefit of the deferral passed to the
lessee is no less than the amount of tax deferred by the lessor
and is evidenced by written documentation of any type of
payment, credit, or other financial arrangement between the
lessor or owner of the qualified building and the lessee.

For example, the economic benefit of the deferral can be
passed through to the lessee when evidenced in writing that
the amounts paid to the lessor for construction of tenant
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improvements are reduced by the amount of the sales tax
deferred. Another method of passing the economic benefit is
if the lessee receives a credit for tenant improvements or
other mechanism in the lease, equal to the amount of the sales
tax deferred.

(b) The lessor of the qualified building who receives a
letter of intent from a qualifying lessee may be eligible for
deferral, assuming that all other requirements of chapter
82.60 RCW are met. At the time of application, the lessor, or
another qualifying lessee must provide to the department a
letter of intent by the lessee to lease the qualified building and
any other information to prove that the lessee will engage in
qualified manufacturing or research and development once
the building construction is complete. After the investment
project is certified as operationally complete, the lessee must
actually occupy the building as a lessee and engage in quali-
fied manufacturing or research and development. Otherwise,
deferred taxes will be immediately due from the lessor.

The following examples illustrate the application pro-
cess with lessors and lessees.

Example 1. Prior to the initiation of construction,
Owner/Lessor AA enters into an agreement with Lessee BB,
a company engaged in qualified manufacturing or research
and development. Under the agreement, AA will build a
building to house BB's research and development activities,
will apply for a tax deferral on construction of the building,
will lease the building to BB, and will pass on the economic
benefit in the amount of the deferral to BB. BB agrees in writ-
ing with the department to complete annual tax ((ineentive
surveys)) performance reports. AA applies for the deferral
before the initiation of construction that is prior to the date
the building permit is issued. AA is entitled to a deferral on
building construction costs assuming all eligibility qualifica-
tions are met.

Example 2. The following example assumes no deferral
on initial construction activity. After the building construc-
tion has begun, Lessee CC asks that certain tenant improve-
ments be added to the building. Lessor DD and Lessee CC
each agree to pay a portion of the cost of the improvements.
DD agrees with CC in writing that DD will pass on the entire
value of DD's portion of the tax deferral to CC, and CC
agrees in writing with the department to complete annual tax
((ineentive-surveys)) performance reports. CC and DD each
apply for a deferral on the costs of the tenant improvements
they are legally responsible for before the date the building
permit is issued for the tenant improvements. The department
will approve both applications assuming all eligibility quali-
fications are met. While construction of the building was ini-
tiated before submission of the applications, tenant improve-
ments on a building under construction are deemed to be the
expansion or renovation of an existing structure. In addition,
lessees are entitled to the deferral only if they are legally
responsible and actually pay contractors for the improve-
ments, rather than merely reimbursing lessors for the costs.

Example 3. After building construction has begun but
before machinery or equipment has been acquired, Lessee EE
applies for a deferral on machinery and equipment. The
department will approve the application assuming all eligibil-
ity qualifications are met, and EE will be required to com-

plete annual tax ((ineentive-surveys)) performance reports.
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Even though it is too late to apply for a deferral of tax on
building costs, it is not too late to apply for a deferral for the
machinery and equipment.

(4) What if an investment project is located in an area
that qualifies as a high unemployment county and as a
CEZ? If an investment project is located in an area that qual-
ifies under more than one type of eligible area, the depart-
ment will automatically assign the project to the eligible area
that imposes the least burden on the taxpayer and with the
greatest benefit to the taxpayer. If the applicant elects to be
bound by the requirements of the other potential eligible area,
the applicant must make a written statement to that effect.

Example 4. On October 1, 2014, a city in a high unem-
ployment county qualifies as a CEZ, and the high unemploy-
ment county is on the list as a qualifying county. The CEZ
employment requirements are more restrictive than those for
qualifying counties. The department will assign the project to
the qualifying county designation unless the applicant elects
in writing to be bound by the CEZ employment requirements.
Refer to subsection (7) of this rule for more information on
the application process.

(5) When is apportionment of qualified buildings
appropriate? The deferral is allowable only in respect to
investment in the construction of a new building or the
expansion or renovation of an existing building used in man-
ufacturing or research and development. Where a building(s)
is used partly for manufacturing or research and development
and partly for purposes that do not qualify for deferral under
this rule, apportionment is necessary.

(a) What are the apportionment methods? The defer-
ral is determined by one of the following two apportionment
methods. The first method of apportionment is based on
square footage and does not require tracking the costs of
materials for the qualifying/nonqualifying areas of a build-
ing. The second method of apportionment tracks the costs of
materials used in the qualifying/nonqualifying areas, and it is
primarily used by those industries with specialized building
requirements.

(1) First method. The applicable tax deferral is deter-
mined by apportionment according to the ratio of the square
footage of that portion of the building(s) directly used for
manufacturing or research and development purposes bears
to the square footage of the total building(s).

Apportionment formula:

Percent of build-

~ ing eligible

Eligible square feet of building(s)

Total square feet of building(s)

Percent of building eligible x Total Project Costs = Eligible
Costs.

"Total Project Costs" is the cost of multipurpose build-
ings and other improvement costs associated with the deferral
project. Machinery and equipment are not included in this
calculation.

Eligible Costs (as determined above) x Tax Rate = Eligible
Tax Deferred.

Example 5. A taxpayer is constructing a 10,000 square
foot building, of which 8,000 square feet will be eligible for
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tax deferral. The cost of the project is $1,000,000. The com-
bined sales/use tax rate at this location is 9.2%.

8,000 qualifying square feet
10,000 total square feet

80 percent of the
" Dbuilding is eligible

Based on the above apportionment formula, 80% of the
building is eligible for deferral. By multiplying the qualifying
percentage 80% by the cost of $1,000,000 to determine eligi-
ble costs of $800,000. Multiply the eligible cost of $800,000
by the sales/use tax rate of 9.2% to determine a sales/use tax
deferral of $73,600.

(i1) Second method. If the applicable tax deferral is not
determined by the first method, it wi