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WSR 18-23-017
PROPOSED RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed November 9, 2018, 12:00 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
07-024.

Title of Rule and Other Identifying Information: The
securities division proposes to amend the investment adviser
rules in chapter 460-24A WAC. The amendments would
update various provisions of the investment adviser rules,
including the rules regarding examination and registration
requirements, advertising, custody, advisory contracts, per-
formance compensation arrangements, books and records,
and unethical business practices. The amendments would add
new rule sections or subsections addressing physical and
cybersecurity policies and procedures, code of ethics, busi-
ness continuity and succession plans, and policies and proce-
dures regarding the misuse of material nonpublic informa-
tion.

Hearing Location(s): On January 9, 2019, at 10:00 a.m.,
at the Department of Financial Institutions (DFI), 150 Israel
Road S.W., Tumwater, WA 98501.

Date of Intended Adoption: January 10, 2019.

Submit Written Comments to: Jill Vallely, P.O. Box
9033, Olympia, WA 98507, email jill.vallely@dfi.wa.gov,
fax 360-704-7035, by January 8, 2019.

Assistance for Persons with Disabilities: Contact Caro-
lyn Hawkey, phone 360-902-8760, fax 360-902-0524, TTY
360-664-8126, email carolyn.hawkey@dfi.wa.gov, by Janu-
ary 8, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The securities
division proposes to amend the rules in chapter 460-24A
WAC in order to address changes in federal law and updates
to NASAA model rules, and to implement necessary protec-
tions for the investing public who may use the services of
investment advisers. The proposed rules would make the fol-
lowing changes:

*  Amend the definitions at WAC 460-24A-005 to alpha-
betize the section; add definitions for "assignment,"”
"chief compliance officer," and "supervised person"; and
revise the definitions of "advertisement," "custody,"
"CRD," "[ARD," "qualified custodian," and "qualifying
private fund";

* Revise WAC 460-24A-040 to clarify that additional
combinations of terms may be deemed similar to "finan-
cial planner" and "investment counselor" for the pur-
poses of RCW 21.20.040(4);

* Revise WAC 460-24A-047, 460-24A-060, and 460-
24A-205 to specify that certain application materials
must be filed by email or through a state electronic filing
system to be developed in the future;

*  Revise the examination requirements at WAC 460-24A-
050 to incorporate FINRA's new securities industry
essentials exam;

* Revise the registration requirements at WAC 460-24A-
050 and 460-24A-205 to require investment advisers to
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file a complete list of all custodians of the adviser's sep-
arately managed accounts;

*  Revise the renewal application provisions at WAC 460-
24A-057 to specify that the deadline for renewal applica-
tions is the deadline set by FINRA;

*  Revise the private fund adviser exemption at WAC 460-
24A-071 and the venture capital fund adviser exemption
at WAC 460-24A-072 to remove a reference to disquali-
fication under Rule 505 and replace it with a reference to
disqualification under Rule 506;

* Revise the advertising rule at WAC 460-24A-100 to
specify that it applies to written client communications,
and to codify Securities Act Interpretive Statement 21;

*  Revise the custody requirements at WAC 460-24A-105
to prohibit advisers from making recommendations of
independent representatives to clients;

* Revise the additional custody requirements at WAC
460-24A-106 to add additional information to be dis-
closed on the fee invoice;

* Revise the compliance policies and procedures rule at
WAC 460-24A-120 to clarify the role of the chief com-
pliance officer;

* Add new WAC 460-24A-122 regarding policies and
procedures to prevent the misuse of material nonpublic
information consistent with federal rules;

* Add new WAC 460-24A-126 to adopt the NASAA
Model Rule on Business Continuity and Succession
Planning;

*  Revise the advisory contracts rule at WAC 460-24A-130
consistent with current agency practices;

*  Create new WAC 460-24A-135 to codify Securities Act
Policy Statement 21;

*  Revise the brochure rule at WAC 460-24A-145 to reflect
current SEC rules and guidance;

* Revise the performance fee rule at WAC 460-24A-150
to update the definition of "qualified client" and revise
the requirements for the compensation formula;

* Add new WAC 460-24A-190 to remind advisers of the
requirement under RCW 74.34.220 to train employees
regarding the financial exploitation of vulnerable adults;

* Add a new subsection at WAC 460-24A-200 (1)(aa) to
require a code of ethics;

e Add a new subsection at WAC 460-24A-200 (1)(bb) to
require physical and cybersecurity policies and proce-
dures;

*  Revise the books and records requirements at WAC 460-
24A-200 to require advisers to retain documentation of
client authorization for nondiscretionary transactions; to
require advisers to attempt to update client profile infor-
mation annually; and to clarify recordkeeping require-
ments;

* Revise the unethical business practices rule at WAC
460-24A-220 to add additional items;

*  Make plain English updates, such as eliminating the use
of the word "shall" in the chapter; and

* Make additional updates, amendments, and clarifica-
tions.

Reasons Supporting Proposal: The proposed amend-
ments should be adopted in order to reflect changes in federal
law which impact the state regulation of investment advisers.
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The amendments will incorporate provisions from updated
NASAA model rules which will help create uniformity
among the states. In addition, the securities division believes
the amendments should be adopted because they will provide
necessary protections for members of the investing public
who use the services of investment advisers or invest in
pooled investment vehicles managed by investment advisers.

Statutory Authority for Adoption: RCW 21.20.005,
21.20.020, 21.20.030, 21.20.040, 21.20.050, 21.20.060,
21.20.070, 21.20.080, 21.20.090, 21.20.100, 21.20.330,
21.20.340, 21.20.450, 21.20.702.

Statute Being Implemented: Chapter 21.20 RCW.

Rule is necessary because of federal law, [no further
information supplied by agency].

Name of Proponent: DFI, governmental.

Name of Agency Personnel Responsible for Drafting:
Jill Vallely, 150 Israel Road S.W., Tumwater, WA 98501,
360-902-8760; Implementation: Joanne Jones, 150 Israel
Road S.W., Tumwater, WA 98501, 360-902-8760; and
Enforcement: Bill Beatty, Director, Securities, 150 Israel
Road S.W., Tumwater, WA 98501, 360-902-8760.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. DFI is not one of the agencies listed in RCW
34.05.328.

The proposed rule does impose more-than-minor costs
on businesses.

Small Business Economic Impact Statement (SBEIS)

Introduction: DFI, securities division has prepared this
SBEIS in support of proposed amendments to the rules per-
taining to investment advisers in chapter 460-24A WAC.

The securities division conducts periodic reviews of the
investment adviser rules in chapter 460-24A WAC. Since the
securities division last amended the rules in 2014, the finan-
cial industry and the laws regulating investment advisers
have continued to develop. In addition, in the course of our
examination, licensing, and enforcement activities, the secu-
rities division has identified certain rules the revision of
which would increase investor protection, reduce the poten-
tial for fraud, or enhance the clarity of the rules. Accordingly,
the proposed rule amendments incorporate updates to federal
law and to NASAA model rules. The proposed amendments
also codify several interpretive statements and policy state-
ments previously promulgated by the securities divi-
sion. Finally, the proposed amendments revise the rules to
reflect the securities division's current licensing procedures
and practices. We describe the proposed rule amendments in
greater detail within this SBEIS.

Throughout the rule-making process, the securities divi-
sion has involved its registered investment advisers, exempt
reporting advisers, and noticed filed investment advisers. The
securities division took into consideration the comments and
feedback received, and where appropriate the securities divi-
sion revised the initial draft of the rules. The securities divi-
sion finds that the proposed rule amendments should be
adopted in order to better protect the clients and prospective
clients of investment advisers in Washington.

Proposed

[2]

Washington State Register, Issue 18-24

Procedural Background: On March 9, 2018, the Wash-
ington securities division filed a CR-101 preproposal state-
ment of inquiry with the code reviser's office stating that the
division was considering possible amendments to the invest-
ment adviser rules in chapter 460-24A WAC. The securities
division subsequently prepared a draft of amendments to its
investment adviser rules and distributed the draft to interested
persons in a mailing on or about June 20, 2018. The securities
division also posted the draft on its web site. At the same
time, the securities division conducted a survey of state-reg-
istered investment advisers, exempt reporting advisers, and
notice-filed federal-registered investment advisers to deter-
mine the costs associated with the rule amendments.

Following the survey and the distribution of the initial
draft, the securities division revised the draft amendments in
response to feedback received from investment advisers and
interested persons. The securities division now intends to
proceed with the rule making to amend chapter 460-24A
WAC by formally proposing the draft amendments in a CR-
102 filing with the code reviser.

Summary of Proposed Rule Amendments: The pro-
posed rule amendments would amend thirty rule sections
under chapter 460-24A WAC and create four new sections.

The amendments would update the rules to add new defi-
nitions; to alphabetize the definitions section; to provide for
electronic filing and electronic records storage; to revise the
examination requirements to incorporate the new securities
industry essentials exam; to require the filing of a list of cus-
todians for separately managed accounts; to revise the adver-
tising rule; to codify Interpretive Statement 21; to expand the
information that advisers must disclose on fee invoices; to
revise the compliance policies and procedures rule; to create
a separate rule section relating to policies and procedures
regarding the misuse of nonpublic information; to adopt the
NASAA Model Rule Regarding Business Continuity and
Succession Planning as a separate rule; to codify Policy
Statement 21; to revise the advisory contract rule; to update
the definition of "qualified client" consistent with the federal
definition; to revise the compensation formula in the perfor-
mance fee rule; to revise the books and records rule to require
updates to client profiles and documentation of client autho-
rization for nondiscretionary transactions; to adopt a require-
ment to maintain a code of ethics; to adopt a requirement to
maintain cybersecurity policies and procedures; and make
other clarifications, updates, or corrections. Many of these
changes would make Washington's rules consistent with cur-
rent federal law and NASAA model rules. We describe the
proposed amendments in greater detail below:

Definitions: The proposed rule amendments would make
various updates to the definitions rule at WAC 460-24A-
005. First, the proposed amendments alphabetize the defini-
tions section for ease of use. Next, the proposed amendments
add definitions for "assignment," "chief compliance officer,"
and "supervised person" consistent with the United States
Securities and Exchange Commission (SEC) definitions. Our
rules currently use these terms, but we have not previously
defined them. In addition, the proposed rules would move the
definition of "advertisement" from its current location in
WAC 460-24A-100 to the definitions section.
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The amendments would revise the definition of "adver-
tisement" to include a business card among the items identi-
fied as advertisements. In addition, the amendments would
revise the definition of "qualifying private fund" for clarity
by incorporating the language from the definition of "private
fund" in Section 202 (a)(29) of the Investment Advisers Act
of 1940 and the definition "qualifying private fund" from
SEC Rule 203(m)-1 adopted thereunder. The current defini-
tion merely refers to SEC Rule 203(m)-1. Finally, the pro-
posed amendments would make minor clarifications to the
definitions of "CRD," "custody," "TARD," and "qualified
custodian."

Terms Deemed Similar to "Financial Planner" and
"Investment Counselor": The rule amendments would revise
WAC 460-24A-040, which sets forth terms deemed similar to
"financial planner" and "investment counselor," in order to
add language to clarify that any combination of terms similar
to the terms in WAC 460-24A-040 may be deemed similar to
"financial planner" and "investment counselor" if such terms
are used to imply that the person is in the business of provid-
ing investment advisory or financial planning services. The
securities division proposes this change in order to clarify
that the list of similar terms in WAC 460-24A-040 is not
exclusive.

Electronic Filing: The rule amendments would revise
WAC 460-24A-047, 460-24A-060, and 460-24A-205 to pro-
vide that any application materials or other required docu-
ments (such as annual balance sheets) which cannot be filed
on IARD must be filed with the securities division by email,
or through a state electronic filing system to be developed in
the future. The securities division proposes this change to
eliminate paper filings.

Examination Requirements: The rule amendments
would revise the examination requirements in WAC 460-
24A-050 in order to incorporate FINRA's new securities
industry essentials (SIE) exam. Persons who satisfy the
examination requirements by passing the Series 65 would not
need to pass the SIE exam. However, persons who satisfy the
examination requirements by passing the Series 7 and Series
66, would now need to pass the SIE examination in addition
to the other two exams. This requirement would not apply if
a person is currently registered as an investment adviser or
investment adviser representative, or has been registered
within the two-year period prior to the date of application.

List of Custodians: The rule amendments would revise
WAC 460-24A-050 and 460-24A-205 in order to require
investment advisers who provide supervisory or management
services to separately managed accounts to file with the secu-
rities division a list of al/ custodians that hold their client
funds or securities. The securities division proposes this
amendment as this information may be essential to the divi-
sion in the event of an unexpected business disruption of a
state-registered investment adviser.

Section 5.K.(3) of Schedule D of Form ADV Part 1A
currently requires investment advisers who provide supervi-
sory or management services to separately managed accounts
to disclose the custodians who hold ten percent or more of the
adviser's aggregate separately managed account regulatory
assets under management. Advisers may satisfy the new
requirement to provide a list of custodians by disclosing all
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custodians on Schedule D of Form ADV Part 1A (regardless
of the percentage of the adviser's aggregate separately man-
aged account regulatory assets under management held by
the custodian), or by separately submitting a complete list of
custodians to the securities division.

Renewal of Applications: The proposed rules would
revise the renewal provisions in WAC 460-24A-057 to clar-
ify that investment advisers and investment adviser represen-
tatives must submit renewal applications on IARD or CRD
no later than the renewal application deadline set by FINRA
each year. Currently, the rule does not specify a deadline.

Disqualification for Private Fund Adviser and Venture
Capital Fund Adviser Exemptions: The proposed rules
amend the private fund adviser exemption at WAC 460-24A-
071 and the venture capital fund adviser exemption at WAC
460-24A-072 in order to replace references to the disqualifi-
cation provisions under WAC 460-44A-505 with references
to the disqualification provisions under Regulation D Rule
506. After SEC repealed Regulation D Rule 505 in 2017,
Washington subsequently repealed its corresponding exemp-
tion at WAC 460-44A-505. The rule amendments remove
this obsolete reference.

Advertising: The proposed rules would amend the adver-
tising provisions in WAC 460-24A-100 to promote investor
protection and to provide guidance to investment advisers
regarding advertising and client communications. This rule
section identifies certain practices in advertising by invest-
ment advisers that constitute fraudulent or misleading prac-
tices under RCW 21.20.020. The amendments would clarify
that the fraudulent or misleading practices described in the
rule are also considered fraudulent or misleading practices in
the context of written client communications (even if such
communications do not otherwise meet the definition of an
advertisement). The amendments would codify securities
division Interpretive Statement 21 but modify the interpretive
statement consistent with current SEC guidance regarding the
use of past performance information in advertising by invest-
ment advisers. The proposed rules would relocate the defini-
tion of "advertisement" from WAC 460-24A-100 to the defi-
nitions at WAC 460-24A-005.

Finally, the amendments would specify that advertise-
ments and written client communications must do the follow-
ing:

m  Contain the full legal name of the adviser;

m  Provide a citation for any data or information referenced
from outside sources;

m Refrain from including information inconsistent with the
information provided on Form ADV or Form U4;

m Refrain from using the acronyms IA, IAR, and RIA
unless the terms are defined; and

m Refrain from using senior designations in a manner

inconsistent with chapter 460-25A WAC.

Custody: The proposed rules would amend WAC 460-
24A-105, which specifies the requirements for investment
advisers who have custody. WAC 460-24A-105 contains a
provision that states that a client may designate an indepen-
dent representative to receive the client's account statements
for him or her. Due to potential conflicts of interest, the pro-
posed rules state that an investment adviser may not recom-
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mend a person to serve as an independent representative for a
client.

Additional Custody Requirements: The proposed rules
would amend WAC 460-24A-106, which establishes addi-
tional custody requirements for investment advisers who
directly deduct fees from client accounts. The securities divi-
sion proposes to amend this rule in order ensure that essential
information is provided to investors regarding fees.

The proposed amendments would require the client fee
invoice to include the following additional information:

m  The fee calculation;
m  The name(s) of the custodian; and
m  For advisers who charge performance fees:

o

The client's cumulative net investment gain or loss;
and

The amount of cumulative net investment gain
above which the adviser will receive performance
compensation (high-water mark).

Compliance Policies and Procedures: The proposed
rules would amend the compliance policies and procedures
rule at WAC 460-24A-120 in order to clarify the role of the
chief compliance officer. Currently, WAC 460-24A-120(3)
states that chief compliance officer must administer the com-
pliance policies and procedures required to be adopted pursu-
ant to WAC 460-24A-120(1). The amendments would clarify
that the chief compliance officer must also administer the
adviser's policies and procedures adopted with respect to
material nonpublic information pursuant to WAC 460-24A-
122; proxy voting pursuant to WAC 460-24A-125; business
continuity and succession plans pursuant to WAC 460-24A-
126; supervision pursuant to WAC 460-24A-200 (1)(t); code
of ethics pursuant to WAC 460-24A-200 (1)(aa); and physi-
cal and cybersecurity pursuant to WAC 460-24A-200
(1)(bb).

Material Nonpublic Information Policies and Proce-
dures: The proposed rules would create new WAC 460-24A-
122, which would require investment advisers to adopt writ-
ten policies and procedures designed to prevent the misuse of
material nonpublic information by the investment adviser or
any associated person of the adviser. Currently, WAC 460-
24A-220(17) states that it is an unethical practice for an
adviser to fail to establish, maintain, or enforce written poli-
cies and procedures reasonably designed to prevent the mis-
use of material nonpublic information contrary to the provi-
sions of Section 204A of the Investment Adviser's Act of
1940. The creation of a separate rule would highlight the
existing requirement and more closely mirror the federal
requirement.

Business Continuity and Succession Plan: The proposed
rules would create new WAC 460-24A-126, which would
require investment advisers to adopt a written business conti-
nuity and succession plan. Currently, the recordkeeping rule
at WAC 460-24A-[200] (1)(y) requires an adviser to keep
records relating to a business continuity plan. The new rule
conforms to the NASAA Model Rule on Business Continuity
and Succession Planning adopted by NASAA in 2015.

Advisory Contracts: The proposed rules would revise the
investment advisory contract rule at WAC 460-24A-130 in
order to make clarifications and to reflect the standards

Proposed
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applied by our licensing unit during its review of advisory
contracts. The proposed rules specify that an adviser must
have a written advisory agreement with each client, and the
agreement must include the full legal name of the investment
adviser. In addition, the proposed rules add that the advisory
contract must include the following statements:

m  The adviser may not assign a contract through implied or
negative consent;

The adviser will deliver the brochure forty-eight hours
before the client signs the advisory agreement, or alter-
nately provide that the client has a right to terminate the
contract within five business days;

The adviser must obtain the consent of the client to
revise material terms of the contract;

The adviser owes the client a fiduciary duty; and if the
investment adviser manages a pooled investment vehi-
cle, each investor in the pooled investment vehicle is a
client; and

The contract may not waive the adviser's compliance
with any rule adopted under the Securities Act of Wash-
ington.

Dissemination of Advisory Fee Billing Information for
Advisers Who Do Not Directly Deduct Fees: The proposed
rules would create new WAC 460-24A-135, which codifies
Securities Act Policy Statement 21. This policy statement
specifies that advisers who do not directly deduct fees (and
are therefore not subject to the fee invoice requirements in
WAC 460-24A-106) must deliver written billing information
to clients. The rule clarifies that fee invoices that comply
with WAC 460-24A-106 would satisfy the requirement for
written billing information. The proposed rule modifies Pol-
icy Statement 21 slightly by requiring additional information
to be disclosed on the fee invoice consistent with information
required by the proposed amendments to WAC 460-24A-
106.

Brochure Rule: The proposed rules would amend the
investment adviser brochure rule at WAC 460-24A-145 to
reflect current SEC rules and guidance. Consistent with SEC
Rule 204-3 (b)(4), the amendments address when the adviser
must provide other-than-annual delivery of the brochure. The
amendments further specify that if the adviser delivers the
brochure by means of a passive delivery system, such as a
web site or portal, the adviser must notify clients by email
when the brochure becomes available on the system.

Performance Compensation Arrangements: The pro-
posed rules would amend the performance fee rule at WAC
460-24A-150. Consistent with the current federal definition
of "qualified client," the proposed amendments update the
definition to raise the net worth requirement for a natural per-
son from $2 million to $2.1 million.

In addition, in the interest of investor protection, the pro-
posed amendments would revise the provisions at WAC 460-
24A-150(3) concerning the performance compensation for-
mula as follows:

m  The amendments remove the requirement that prohibited
the adviser from calculating performance fees for a
period of less than one year. The amendments substitute
a requirement that the adviser not calculate the fee more

frequently than once per quarter;
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The amendments add a statement to the effect that when
a client invests mid-period in a pooled investment vehi-
cle managed by the adviser, the adviser may apply the
compensation formula to that client for the partial
period; and

The amendments add a requirement for a high-water
mark.

Books and Records: The rule making would amend the
books and records rule at WAC 460-24A-200 as follows:

m  Remove the requirement that the adviser retain "origi-
nal" records of written client communications and
instead specify that the adviser must retain "physical or
electronic" records;

Add a requirement that the adviser retain documentation
of the client's authorization for each nondiscretionary
transaction;

Specify the type of client profile information the adviser
must maintain in order to determine suitability, and state
that the adviser must make a reasonable effort to update
this information annually;

Specify that the adviser retain written fee billing infor-
mation and a written record of the services provided to
clients during the billing period;

Clarify that the adviser must provide state examiners
access to electronic records and data;

Add a requirement to maintain a code of ethics (dis-
cussed below); and

Add a requirement to maintain physical and cybersecu-
rity policies and procedures (discussed below).

Code of Ethics: The proposed rules would create a new
subsection at WAC 460-24A-200 (1)(aa) which would
require investment advisers to adopt a written code of ethics
that establishes standards of business conduct which reflect
the fiduciary obligations of the investment adviser and its
supervised persons. This requirement promotes investor pro-
tection and is consistent with the code of ethics required of
federal advisers at SEC Rule 204A-1.

Physical and Cybersecurity Policies and Procedures:
The proposed rules would create a new subsection at WAC
460-24A-200 (1)(bb) to require investment advisers to main-
tain written cybersecurity policies and procedures that are
reasonably designed to ensure the security and integrity of
the adviser's physical and electronic records. Currently, all
investment advisers must maintain compliance policies and
procedures pursuant to WAC 460-24A-120, and must main-
tain policies and procedures regarding misuse of material
nonpublic information pursuant to WAC 460-24A-
220(17). Advisers also owe a fiduciary duty to clients. The
creation of a separate rule for physical and cybersecurity pol-
icies in the recordkeeping rule would highlight the need for
advisers to address cybersecurity in the conduct of their advi-
sory business.

Additional Provisions: In addition to the changes dis-
cussed above, the rule making would:

m  Revise the unethical business practices in WAC 460-
24A-220 to add that it is an unethical practice to access a
client's account using the client's own unique identifying

information (such as username and password);
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Revise the unethical business practices in WAC 460-
24A-220 to add that it is an unethical practice to fail to
provide advisory fee billing information pursuant to the
proposed new requirement in WAC 460-24A-135;
Revise the unethical business practices in WAC 460-
24A-220 to add that it is an unethical business practice to
fail to establish, maintain, and enforce policies and pro-
cedures pursuant to WAC 460-24A-120, 460-24A-122,
460-24A-125, 460-24A-126, 460-24A-200 (1)(t),
(1)(aa), and (1)(bb);

Add new WAC 460-24A-190 to remind advisers of the
existing requirement under RCW 74.34.220 to provide
training to employees concerning financial exploitation
of vulnerable adults. In addition, the rule making would
add a corresponding unethical business practice to WAC
460-24A-220 for failure to provide this training;

Revise chapter 460-24A WAC to make plain English
changes and promote clarity and uniformity. For
instance, the amendments eliminate the use of "shall" in
the rules. The amendments also revise the rules to use
consistent terminology throughout and to use active
voice when feasible; and

Make additional updates, amendments, and clarifica-
tions.

Need for Economic Impact Statement: RCW 19.85.-
030 provides that an agency must prepare an SBEIS if the
agency proposes rules that would impose more-than-minor
costs on businesses in an industry. RCW 19.85.020 defines a
"minor cost" as a cost per business that is less than three-
tenths of one percent of annual revenue or income, or one
hundred dollars, whatever is greater; or one percent of annual
payroll. The securities division determined that a small busi-
ness economic impact may be required for this rule making.

Survey of Investment Advisers: In order to gather the
information to prepare an SBEIS, RCW 19.85.040 provides
that an agency may survey a representative sample of
affected businesses to assist in the accurate assessment of the
costs of a proposed rule. To that end, the securities division
prepared a small business economic impact survey to survey
its state registered investment advisers, exempt reporting
advisers, and a representative sample of federal registered
advisers that are notice filed in the state of Washington.

At the time of the survey, the securities division had
seven hundred fifty-four state registered investment advisers,
forty-one exempt reporting advisers, and one thousand nine
hundred fifty-two federal registered notice-filed advisers. In
general, investment advisers doing business in Washington
with assets under management of less than $100 million must
register with the state. Investment advisers in Washington
with assets under management of $100 million or more must
register with SEC and make a notice filing with the securities
division. Investment advisers that are exempt pursuant to
WAC 460-24A-071 or 460-24A-072 must file as exempt
reporting advisers.

The securities division prepared an online survey
designed to determine the economic impact of the proposed
amendments on small businesses. On or about June 20, 2018,
the securities division sent an email containing a link to the
online survey to all Washington-registered investment advis-
ers, all exempt reporting advisers filed in Washington, and

Proposed



WSR 18-23-017

approximately ten percent of the federal-registered invest-
ment advisers notice filed in Washington. The securities divi-
sion selected the ten percent sample of notice-filed advisers
by focusing on advisers who had a place of business in Wash-
ington and an email address available on IARD. If a state-
registered investment adviser did not have an email address
available on IARD, the securities division sent a letter by reg-
ular mail. Both the letter and the emails explained the reasons
for conducting the survey, requested that recipients complete
the survey by following the link provided, and provided a
link to the draft rule amendments.

The online survey consisted of twenty-two ques-
tions. Each question in the survey focused on a proposed rule
amendment and provided a background statement briefly
explaining the amendment. The survey asked whether pro-
posed changes to a rule section would cause increased
costs. The survey then requested information on the addi-
tional costs of complying with each rule change in the catego-
ries of professional services, equipment, supplies, labor, and
administrative costs. Each question also allowed a free-form
response for survey takers to explain any additional
costs. The survey also gathered data on the number of
employees each investment adviser had, and questioned
whether the rule making as a whole would cause a loss of rev-
enue or the loss or addition of any jobs.

The survey period lasted from June 20, 2018, until July

15, 2018. The securities division received one hundred seven
unique responses, although some respondents did not com-
plete all of the questions in the survey. The securities division
received responses or partial responses from ninety-four state
registered investment advisers, one exempt reporting adviser,
and twelve federal registered advisers notice filed in Wash-
ington. All the respondents are small businesses as defined
by RCW 19.85.020(3) of the Regulatory Fairness Act
because each respondent has less than fifty employees. We
discuss the results of the survey below.
REQUIRED ELEMENTS OF SBEIS: A brief description of the
reporting, recordkeeping, and other compliance require-
ments of the proposed rules and of the kinds of profes-
sional services that a small business is likely to need in
order to comply with the requirements. An analysis of the
costs of compliance for identified industries, including
costs of equipment, supplies, and increased administra-
tive costs.

The proposed rule amendments would make a variety of
changes to the existing investment adviser rules, some of
which would create new recordkeeping, reporting, or compli-
ance requirements for licensees. Registered investment
advisers already maintain certain records required of invest-
ment advisers under WAC 460-24A-200. As they do cur-
rently, investment advisers registered in Washington would
need to demonstrate compliance with the amended rules by
providing required records during periodic examinations of
the investment adviser by the securities division.

The rule making creates certain new recordkeeping and
compliance requirements. Compliance with the proposed
rules would require the following: Revising and executing
advisory contracts to meet new requirements; drafting and
adopting cybersecurity policies and procedures; drafting and
adopting a code of ethics; revising compliance policies and
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procedures; revising fee invoices (if applicable); reviewing
advertising for compliance; revising business continuity
plans; maintaining written documentation of client authoriza-
tion for nondiscretionary transactions; and making a reason-
able attempt to update client profiles annually.

As a result of the rule amendments, investment advisers
may incur expenses relating to the need to review existing
procedures, documents, and agreements to ensure compli-
ance with the new rules. Though not required to do so by the
proposed rules, investment advisers may choose to hire pro-
fessionals to assist them in complying with the new
rules. Investment advisers may hire legal or other profession-
als to create or revise advisory agreements, cybersecurity pol-
icies and procedures, a code of ethics, compliance policies
and procedures, fee invoices, and other documents and agree-
ments used in the investment adviser's business. Investment
advisers may also consult professionals for advice on estab-
lishing systems or methods to ensure compliance, particu-
larly with respect to cybersecurity. Investment advisers may
need to establish new procedures with respect to updating cli-
ent profile information and documenting client authorization
for nondiscretionary transactions.

In addition, the proposed rule making may have an eco-
nomic impact on investment advisers in the form of increased
equipment, supplies, labor, and administrative costs. These
costs may relate to postage and other mailing costs, copying
expenses, computer or software expenses, and expenses asso-
ciated with recordkeeping and record retention. The rule
making may cause investment advisers to hire additional
employees or outside consultants to ensure compliance, or to
devote additional employee time to compliance tasks that
otherwise would have been spent on noncompliance matters.

The securities division surveyed investment advisers to
determine if the new requirements would add costs to their
business, and if so, how much. The survey provided a sum-
mary of the rule changes by section, and asked first whether
the proposed changes to each section would create any addi-
tional costs for the investment adviser. The following chart
provides the responses from the survey question regarding
whether compliance with the proposed changes to each rule
section would create any additional costs.

Whether Rule Changes Would Create Additional Costs

Rule Provision Yes No
Electronic Filing: 18% | 81%
WAC 460-24A-047, 460-24A-060, 460-

24A-205

Examination Requirements: 5% 95%
WAC 460-24A-050

List of Custodians: 16% 86%
WAC 460-24A-050, 460-24A-205

Advertising: 27% | 73%
WAC 460-24A-100

Custody Requirements: 3% 97%
WAC 460-24A-105

Additional Custody Requirements: 25% | 75%
WAC 460-24A-106
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Whether Rule Changes Would Create Additional Costs Whether Rule Changes Would Create Additional Costs
Rule Provision Yes No Rule Provision Yes No
Compliance Policies and Procedures: |20% | 80% Books and Records: 38% | 62%
WAC 460-24A-120 WAC 460-24A-200
Material Nonpublic Information: 18% 82% Code of Ethics: 22% 78%
WAC 460-24A-122 WAC 460-24A-200 (1)(aa)
Business Continuity and Succession: 35% 65% Cybersecurity: 33% 67%
WAC 460-24A-126 WAC 460-24A-200 (1)(bb)
Advisory Contracts: 25% | 15% Where the survey takers indicated that the rule changes
WAC 460-24A-130 in a particular section would create additional costs, the sur-
Advisory Fee Billing Information: 9% 91% vey requested information regarding the amount of increased
WAC 460-24A-135 costs of professional services, equipment, supplies, labor, and
. S administrative costs attributable to each section of the rules.
Brochure Rule: 14% | 86% Each survey taker provided information regarding its number
WAC 460-24A-145 of employees, which allowed the securities division to calcu-
Performance Compensation: 4% 96% late the average cost per employee for each investment
WAC 460-24A-150 adviser. These costs per employee were then averaged

together.

The following chart provides the average cost increase per employee for each rule change for a// survey respondents.

Average Cost Increase (All Respondents)
Rule Provision ‘ Prof'l Services ‘ Equipment ‘ Supplies ‘ Labor ‘ Admin
Electronic Filing:
WAC 460-24A-047, 460-24A-060, 460-24A-205
$325.10 | 816771 | $45.00 | $44767 | $97.79
Examination Requirements:
WAC 460-24A-050
\ $24.18 \ $- \ $1.37 \ $17.86 \ $7.69
List of Custodians:
WAC 460-24A-050, 460-24A-205
$76.85 | $- \ $2.17 | $39.33 | $56.92
Advertising:
WAC 460-24A-100
[ 27824 ] $- \ $1.12 | $84.14 | 813634
Custody Requirements:
WAC 460-24A-105
\ $23.42 | $- \ $1.16 | $14.45 | $0.83
Additional Custody Requirements:
WAC 460-24A-106
[ 830917 ] $- \ $8.99 \ $91.92 | 825551
Compliance Policies and Procedures:
WAC 460-24A-120
[ 514891 ] $- \ $- \ $55.00 | $19.74
Material Nonpublic Information:
WAC 460-24A-122
\ $67.50 \ $- \ $0.06 \ $14.80 \ $75.09
Business Continuity and Succession:
WAC 460-24A-126
| 822685 | $11.63 \ $5.81 | 814076 | $56.30
[7] Proposed
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Average Cost Increase (All Respondents)

Rule Provision ‘ Prof'l Services ‘ Equipment ‘ Supplies ‘ Labor ‘ Admin

Advisory Contract:
WAC 460-24A-130

| $187.60 | $ - \ $1.00 | $101.42 | $103.14
Adyvisory Fee Billing Information:
WAC 460-24A-135

\ $6.29 \ $ - \ $ - \ $3.65 \ $32.06
Brochure Rule:
WAC 460-24A-145

| $21.48 | $ - \ $- | $20.63 | $35.85
Performance Compensation:
WAC 460-24A-150

\ $5.88 \ $ - \ $- \ $ - \ $ -
Books and Records:
WAC 460-24A-200

| $343.95 | $ - \ $1.79 | $280.28 | $224.02
Code of Ethics:
WAC 460-24A-200 (1)(aa)

\ $67.73 \ $ - \ $ - \ $45.93 \ $64.83
Cybersecurity:
WAC 460-24A-200 (1)(bb)

| $143.20 | $58.62 \ $- | $107.89 | $104.50

The following chart provides the average cost increase per employee only for those investment advisers who indicated that
a particular rule change would create additional costs.

Average Additional Costs (Respondents With Increased Costs Only)
Rule Provision ’ Prof'l Services ‘ Equipment ‘ Supplies ‘ Labor ’ Admin

Electronic Filing:
WAC 460-24A-047, 460-24A-060, 460-24A-205

\ $1,835.35 ‘ $4,025.00 ‘ $1,440.00 ‘ $2,685.08 ‘ $670.58
Examination Requirements:
WAC 460-24A-050

\ $1,100.00 ‘ $ - ‘ $125.00 ‘ $812.50 ‘ $350.00
List of Custodians:
WAC 460-24A-050, 460-24A-205

| $785.56 ‘ $ - \ $100.00 | $301.55 | $56.92
Advertising:
WAC 460-24A-100

\ $1,650.87 ‘ $ - \ $100.00 ‘ $680.79 ‘ $1,011.20
Custody Requirements:
WAC 460-24A-105

] $402.86 \ $ - \ $100.00 \ $414.29 y $35.71

Additional Custody Requirements:
WAC 460-24A-106

\ $1,965.41 ‘ $ - \ $800.00 ‘ $818.07 ‘ $2,067.27

Material Nonpublic Information:
WAC 460-24A-122

\ $494.98 ‘ $ - \ $5.00 ‘ $325.63 ‘ $600.73
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Average Additional Costs (Respondents With Increased Costs Only)
Rule Provision ‘ Prof'l Services ‘ Equipment ‘ Supplies ‘ Labor ‘ Admin

Compliance Policies and Procedures:
WAC 460-24A-120

[ $1.04236 | $- | $- | $77000 [ $331.67
Business Continuity and Succession:
WAC 460-24A-126

‘ $975.44 ‘ S1,000.00 ‘ $500.00 ‘ $756.56 ‘ $484.17
Advisory Contract:
WAC 460-24A-130

[ SLI3898 | $- | $42.50 | $78370 | $1.25238
Adyvisory Fee Billing Information:
WAC 460-24A-135

[ 813375 | $- | $- | $15500 [ $68125
Brochure Rule:
WAC 460-24A-145

[ 830794 ] $- | $- [ 529571 [ 544048
Performance Compensation:
WAC 460-24A-150

| 850000 | $- | $- | $- | $-
Books and Records:
WAC 460-24A-200

| $1,605.08 | $- | $50.00 | S1307.98 | $1.25452
Code of Ethics:
WAC 460-24A-200 (1)(aa)

[ 858250 | $- | $- | 856420 | 8619.44
Cybersecurity:
WAC 460-24A-200 (1)(bb)

‘ $778.65 ‘ $1,020.00 ‘ $- ‘ $722.05 ‘ $699.36

Analysis of Increased Costs: The survey results indi-
cated that certain rule changes would create greater costs than
others. These were the rule amendments regarding electronic
filing, examination requirements, advertising, additional cus-
tody requirements, compliance policies and procedures, busi-
ness continuity plans, advisory contracts, books and records,
cybersecurity policies and procedures, and code of eth-
ics. We describe the survey results in further detail below.

Electronic Filing - WAC 460-24A4-047, 460-24A4-060,
460-24A4-205: The survey results indicated that approxi-
mately eighteen percent of survey respondents believed that
the proposed amendments to WAC 460-24A-047, 460-24A-
060, and 460-24A-205 to require the electronic filing of cer-
tain documents would increase costs. These costs would
include an average of $325.01 per employee for professional
services, $167.71 for equipment, $447.67 for labor, and
$97.79 for administrative costs. Of the eighteen percent of
survey respondents who indicated that the rule amendments
would increase costs, those costs include an average cost
increase per employee of $1,835.35 for professional services,
$4,025.00 for equipment, $1,440.00 for supplies, $2,685.08
for labor, and $670.58 for increased administrative costs.

[91

The proposed amendments specify that if an adviser can-
not file a required document electronically through IARD or
CRD, the adviser must file it with the securities division by
email or through a state electronic filing system to be
deployed in the future. The securities division proposed these
rule changes in order to eliminate paper filings. The securi-
ties division currently accepts the filing of supplemental
materials by email, and the proposed rule amendments
merely formalize the practice. In our experience, most filers
prefer to submit documents in electronic format rather than
by postal mail.

In addition, we believe paper filings are inefficient both
for filers and for the securities division in terms of the
expenses related to mailing, copying, and scanning physical
documents. To that end, the securities division is currently
developing an online filing system for the submission of
annual financial statements. The proposed rule amendments
would enable the securities division to require online filings
through the system when it is operational. The securities divi-
sion would not charge a fee to make filings through the online
system. However, investment advisers may expend time
learning how to navigate a new online filing system and
updating their internal procedures.

Proposed
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To the securities division's surprise, advisers anticipated
relatively high cost increases as a result of the proposed rule
amendments. We found this especially surprising because
investment advisers already file most application materials
(such as Form ADV) electronically through IARD. The sur-
vey question regarding the electronic filing amendment was
the first substantive question of the survey. Based on the free-
form answer responses for this question, it appears that sev-
eral respondents provided comments related to other rule
subsections. For instance, several comments in response to
this question expressed concern regarding the cost of com-
plying with the new requirement for cybersecurity policies
and procedures. In addition, several comments referred to the
expense of hiring compliance consultants. While advisers
may retain compliance consultants to implement certain of
the proposed rule amendments, we do not believe the need
for a compliance consultant reasonably relates to the elec-
tronic filing provisions. Therefore, we conclude that some
survey respondents may have provided in response to this
question information regarding the economic impact of the
rule making as a whole. The securities division reasonably
believes that the proposed amendments to facilitate electronic
filing would not significantly increase expenses for advis-
ers. Rather, we anticipate that advisers may save costs in
postage, office supplies, and administrative time.

Advertising - WAC 460-24A4-100: The survey results
indicated that approximately twenty-seven percent of the sur-
vey respondents believed that the proposed amendments to
the advertising rule at WAC 460-24A-100 would result in
increased expenses. These expenses would include an aver-
age of $278.24 per employee for professional services,
$84.14 per employee for labor, and $136.34 per employee for
increased administrative expenses. Of the twenty-seven per-
cent of who anticipated that the amendments would increase
costs, those costs included an average per employee of
$1,650.87 for professional services, $680.79 for labor, and
$1,011.20 for administrative costs.

As a result of the amendments to WAC 460-24A-100,
advisers may incur expenses associated with reviewing and
revising existing advertising materials, revising compliance
manuals regarding advertising practices and procedures, and
training employees regarding policies relating to advertising
and written client communications. While not required,
advisers may enlist the services of outside compliance con-
sultants to complete these tasks.

Survey respondents generally expressed concern about
the application of the advertising rule to written client com-
munications such as emails. They opined that the amount of
disclosure required was excessive and would result in addi-
tional time spent on compliance. Specifically, survey respon-
dents indicated that it would be burdensome to require the
adviser to provide citations to outside sources referenced in
client emails. They also expressed concern that the rule might
apply to account statements provided by the custodian. Sur-
vey respondents also commented that the amendments as
drafted appeared to prohibit the provision of a client's per-
sonal performance results on a quarterly basis without exten-
sive disclosures. We speculate that the uncertainty survey
respondents expressed regarding the application of the rule
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amendments likely influenced their view that the amend-
ments would tend to increase costs.

Additional Custody Requirements for Advisers Who
Deduct Fees - WAC 460-244-106: The proposed amend-
ments would revise WAC 460-24A-106 to require the disclo-
sure of additional information on the client fee invoice,
including the fee calculation, the name of the custodians, and
information pertinent to the calculation of performance
fees. According to the survey, twenty-five percent of respon-
dents believed that proposed amendments to the additional
custody requirements at WAC 460-24A-106 for advisers who
directly deduct fees would increase costs. The survey found
that there would be an average cost increase for all respon-
dents of $309.17 per employee for professional services,
$91.92 per employee for labor, and $255.51 per employee in
increased administrative costs. For the twenty-five percent of
survey respondents who expected an increase in costs, the
costs per employee included $1,965.41 for professional ser-
vices, $800.00 for supplies, $818.07 for labor, and $2,067.27
in increased administrative costs.

In order to comply with the rule amendments, advisers
may incur expenses to engage outside service providers to
revise their fee invoices, to modify software, to purchase
additional software licenses, and to conduct administrative
tasks related to the proposed fee invoice requirements. Sur-
vey respondents indicated that the proposed rule change
would necessitate working with software vendors and/or cus-
todians to provide compliant fee invoices, and paying the
associated fees for such professional services. Several
respondents indicated that their current software does not
allow the addition of the names of the custodian, and ques-
tioned how to comply with the proposed requirements.

Compliance Procedures and Policies - WAC 460-24A4-
120: The survey results indicated that approximately twenty
percent of survey respondents believed that the amendments
to compliance policies and procedures rule at WAC 460-
24A-120 would result in increased expenses. The survey
found that the average cost increases included $148.91 per
employee for professional services, $55.00 per employee for
labor, and $19.74 per employee in increased administrative
costs. For the twenty percent of survey respondents who
anticipated that the new rule would create additional costs,
there was an average increase of $1,042.36 per employee for
professional services, $770.00 per employee for labor, and
$331.67 per employee in increased administrative costs per
employee.

In order to comply with the proposed rule amendments,
investment advisers may incur labor and administrative
expenses as a result of reviewing and revising their compli-
ance policies and procedures. In addition, advisers may incur
costs if they retain professional service providers to update
their policies. Advisers may also incur expenses by providing
training to employees regarding their revised policies, or by
updating their compliance manuals or internal procedures.

Material Nonpublic Information Policies and Proce-
dures - WAC 460-24A4-122: The survey results indicated that
approximately eighteen percent of survey respondents
believed that the adoption of new WAC 460-24A-122 would
result in increased expenses. The new section would require
investment advisers to adopt written policies and procedures
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designed to prevent the misuse of material nonpublic infor-
mation by the investment adviser or any associated person of
the adviser. The survey found that the average cost increases
included $65.20 per employee in professional services,
$14.80 per employee in labor, and $74.01 in increased
administrative costs per employee. For the eighteen percent
of survey respondents who expected that the new rule would
create additional costs, those costs included an average cost
increase of $498.98 for professional services, $325.63 for
labor, and $600.73 in increased administrative costs per
employee.

Though the rule making would create a new section
addressing the requirement for policies and procedures
regarding the misuse of material nonpublic information,
advisers effectively must meet this requirement now. Cur-
rently, WAC 460-24A-220(17) states that it is an unethical
practice for an adviser to fail to establish, maintain, or
enforce written policies and procedures reasonably designed
to prevent the misuse of material nonpublic information con-
trary to the provisions of Section 204A of the Investment
Adviser's Act of 1940. In the view of the securities division,
the new rule would not change the substance of this existing
requirement. Regardless, as a result of the rule making,
advisers may elect to undertake a review of their existing pol-
icies and procedures to ensure compliance. Advisers may
choose to use the professional services of attorneys or consul-
tants to complete this task. Advisers may also determine that
it is necessary to train employees regarding compliance with
these policies and procedures, thereby incurring additional
labor and administrative expenses.

Business Continuity and Succession Plan - WAC 460-
24A4-126: The proposed rules create new WAC 460-24A-126
that adopts the NASAA Model Rule on Business Continuity
and Succession Planning. The survey results indicated that
approximately twenty percent of survey respondents believed
that the adoption of WAC 460-24A-126 would result in
increased expenses. The survey found that the average cost
increases included $226.85 per employee for professional
services, $140.76 per employee for labor, and $56.30 per
employee in increased administrative costs. For the twenty
percent of survey respondents who indicated that the new
rule would create additional costs, there was an average
increase of $975.44 per employee for professional services,
$1,000 per employee for equipment, $500.00 per employee
for supplies, $756.56 per employee for labor, and $487.17
per employee in increased administrative costs.

Currently, the recordkeeping rule at WAC 460-24A-
[200] (1)(y) requires an adviser to keep records relating to a
business continuity plan, but this existing rule provides little
guidance regarding the contents of the business continuity
plan. Advisers would need to conduct a review of their exist-
ing business continuity and succession plans in order to
ensure compliance with the provisions of the NASAA Model
Rule on Business Continuity and Succession Plan-
ning. Advisers may need to update their business continuity
plans, and may elect to hire attorneys or consultants to assist
with this. However, we anticipate that many advisers already
have a business continuity plan that satisfies the requirements
of the proposed rule.
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Advisory Contracts - WAC 460-244-130: The survey
results indicated that twenty-five percent of survey respon-
dents believed that the proposed amendments to the advisory
contract rule at WAC 460-24A-130 would increase
expenses. The survey found that the average cost increases
included $187.60 per employee for professional services,
$101.42 per employee for labor, and $103.14 per employee in
increased administrative expenses. Of the twenty-five per-
cent of survey respondents who anticipated that the rule
amendments would increase their costs, those costs included
an average cost increase of $1,138.98 per employee for pro-
fessional services, $783.70 per employee for labor, and
$1,252.38 per employee in increased administrative
expenses.

Advisers may choose to use the professional services of
an attorney or consultant to ensure that their advisory con-
tracts comply with the rule. There may also be administra-
tive, copying, and recordkeeping expenses associated with
any revision to advisory contracts. However, we note that the
majority of the proposed amendments to WAC 460-24A-130
merely formalize the requirements the securities division rou-
tinely imposes on advisory contracts during the investment
adviser licensing process. Therefore, the advisory contracts
of most Washington registered advisers currently meet these
requirements. In addition, we note that the amendments
would only apply to new or amended contracts entered into
by the adviser after the date of the rule adoption.

Books and Records - WAC 460-24A4-200: The survey
results indicated that thirty-eight percent of the survey
respondents believed that the revisions to the books and
records rule at WAC 460-24A-200 would increase costs. This
survey question did not include the proposed subsections of
WAC 460-24A-200 regarding cybersecurity policies and
procedures or code of ethics, as we surveyed those provisions
separately. The survey indicated that the expenses associated
with the amendments to WAC 460-24A-200 would include
an average of $343.94 per employee for professional ser-
vices, $280.28 per employee for labor, and $224.02 per
employee for administrative costs. Of the thirty-eight percent
of survey respondents who indicated the rule changes would
increase their costs, the average cost increases per employee
were $1,605.08 for professional services, $1,307.98 for labor,
and $1,254.52 for increased administrative costs.

The proposed amendments to the books and records rule
would increase the number of records that investment advis-
ers must keep. As a result, advisers may incur additional
expenses related to record retention. Advisers may need to
devote additional employee time to managing and storing
these additional records. Advisers may also incur expenses in
developing new recordkeeping procedures and practices with
respect to client profile information and client authorization
for nondiscretionary transactions. Advisers may also incur
expenses if they elect to revise their compliance policies to
reflect new recordkeeping procedures. However, we note that
many investment advisers currently maintain the records that
satisfy the proposed amendments.

Code of Ethics - WAC 460-24A4-200 (1)(aa): The rule
making would add a new provision at WAC 460-24A-200
(1)(aa) to require investment advisers to adopt a written code
of ethics that establishes standards of business conduct which
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reflect the fiduciary obligations of the investment adviser and
its supervised persons. The survey results indicated that
approximately twenty-two percent of survey respondents
believed that the adoption of code of ethics requirement
would result in increased expenses. The survey found that the
average cost increases included $66.95 per employee for pro-
fessional services, $45.40 per employee for labor, and $64.08
per employee in increased administrative costs. For the
twenty percent of survey respondents who indicated that the
new rule would create additional costs, those costs included
an average cost increase of $582.50 per employee for profes-
sional services, $564.20 per employee for labor, and $619.44
per employee in increased administrative expenses.

Adopting a code of ethics requirement promotes investor
protection and uniformity with SEC Rule 204A-1. While
some state-registered advisers already maintain a code of eth-
ics, we anticipate that most state-registered advisers would
adopt one for the first time as a result of the rule making. Cur-
rently, state advisers must review transactions of their super-
vised persons pursuant to WAC 460-24A-200 (1)(1) and
(m). These existing recordkeeping requirements resemble
many of the requirements of SEC Rule 204A-1. However, we
note that a code of ethics must contain provisions governing
adviser conduct. As a result, advisers would likely incur
expenses in the drafting and implementation of the code of
ethics. Advisers may elect to retain professional service pro-
viders to create the code of ethics. Advisers may also incur
expenses relating to recordkeeping requirements, the training
of employees, and the revision of existing compliance poli-
cies and procedures.

Cybersecurity Policies and Procedures - WAC 460-24A-
200 (1)(bb): The rule making would add a new provision at
WAC 460-24A-200 (1)(bb) to require investment advisers to
adopt policies and procedures regarding physical and cyber-
security. The survey results indicated that approximately
thirty-three percent of survey respondents believed that the
requirement for cybersecurity policies and procedures would
result in increased expenses. The survey found that the aver-
age cost increases included $143.20 per employee for profes-
sional services, $58.62 per employee for equipment, $107.89
per employee for labor, and $104.50 per employee in
increased administrative costs. For the thirty-three percent of
survey respondents who indicated that the new requirement
would create additional costs, there was an average increase
of $778.65 per employee for professional services, $1,020.00
per employee for equipment, $722.05 per employee for labor,
and $699.36 per employee in increased administrative costs.

Advisers must maintain physical and cybersecurity of
client records, data, and sensitive personal information in
order to fulfill their fiduciary duties to clients. Advisers are
currently subject to WAC 460-24A-220(17), which states
that it is an unethical practice to fail to maintain, establish,
and enforce policies and procedures designed to prevent the
misuse of material nonpublic information. In addition, pursu-
ant to WAC 460-24A-120, advisers must maintain compli-
ance policies and procedures to prevent the violation of secu-
rities laws. For these reasons, most advisers in Washington
have implemented at least some cybersecurity protections
and procedures. In addition, some advisers may have estab-
lished policies relating to cybersecurity.
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Advisers who do not have formal cybersecurity policies
and procedures would likely incur expenses in order to com-
ply with the new requirement. In order to comply, advisers
may engage outside cybersecurity experts or IT consultants
to assist them in implementing and maintaining reasonable
cybersecurity measures. Advisers would likely need to assess
the cybersecurity risks specific to the adviser's busi-
ness. Advisers may need to purchase additional equipment,
such as secure hard drives, encryption software, and the like,
in order to implement security measures. Advisers may need
to subscribe to services that provide electronic file backup,
anti-virus programs, or a security alarm system. Advisers
may incur expenses in training employees regarding cyberse-
curity practices. Advisers may also incur expenses in provid-
ing training on the use of newly acquired software, hardware,
or subscription services. Finally, advisers may incur
expenses if they choose to hire attorneys or compliance con-
sultants to assist in the drafting of cybersecurity policies and
procedures.

Whether compliance with the proposed rule will
cause businesses to lose sales or revenue: The proposed
rules may result in investment advisers losing sales or reve-
nue. The securities division's survey revealed that seventeen
percent of respondents believed that compliance with the rule
changes would result in lost sales or revenue. In contrast,
eighty-three percent of respondents did not believe the rule
changes would cause lost sales or revenue. The seventeen
percent who believed the changes would lead to lost sale or
revenue estimated they would lose $9,641.86 in revenue per
employee.

The survey requested a free-form answer regarding
which specific provisions in the proposed rules would cause
lost sales or revenue. Most of the answers did not directly
address the potential cause of lost sales or revenue, but
instead focused on the increased costs created by the pro-
posed rule amendments. At least two survey respondents
mentioned that increased time spent on compliance matters
would leave less time for advising clients. Presumably, this
could lead to a decrease in revenue as a result of providing
advice to fewer clients. Additionally, advisers may lose reve-
nue if they limit the type of services they provide due to the
costs of compliance.

An estimate of the number of jobs that will be created
or lost as a result of compliance with the proposed rule:
The securities division surveyed its state registered invest-
ment advisers, exempt reporting advisers, and federal notice-
filed investment advisers to determine whether the proposed
rule making could result in the addition or elimination [of]
any jobs.

Approximately six percent of survey takers anticipated
that the rule making would cause them to eliminate
jobs. These respondents variously commented that the rule
changes might cause them to eliminate one job, forego pay
increases, or go out of business entirely. Approximately
ninety-four percent of survey takers did not anticipate that
they would need to eliminate any jobs.

Approximately seven percent of respondents indicated
that the rule changes would cause them to add jobs. One
respondent commented that an additional employee may be
needed to assist with compliance matters. Approximately
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ninety-three percent of survey takers did not anticipate add-
ing any jobs.

Based on the survey results, the securities division esti-
mates that the average investment adviser will neither add
nor eliminate any jobs as a result of the rule amendments.

A comparison of compliance costs for the small busi-
ness segment and the large business segment of the
affected industries, and whether the impact on small busi-
ness is disproportionate: RCW 19.85.040 requires that the
securities division determine whether compliance with the
proposed rules would have a disproportionate impact on
small businesses by comparing the cost of compliance for
small business with the costs of compliance for the ten per-
cent of businesses that are the largest businesses required to
comply with the proposed rules.

The securities division categorized each survey response
based on whether it came from a small business or whether it
represented the ten percent of businesses that were the largest
businesses that responded. The two categories were then
compared to each other. The survey results tended to show
that the increased costs per employee of small businesses
were disproportionately greater than the increased costs per
employee of the largest businesses.

We note, however, that all the investment advisers who
responded to the survey qualified as small businesses under
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RCW 19.85.020(3) of the Regulatory Fairness Act. Many of
the smallest businesses have only one employee, which mag-
nifies any expenses calculated on a per-employee basis, espe-
cially with respect [to] the expenses incurred in creating new
policies and procedures. The largest advisers typically offer
more complicated products and services, have been in busi-
ness longer, and may employ in-house compliance per-
sons. As a result, many of the largest businesses in the survey
group may already have adopted cybersecurity policies and
procedures, code of ethics, and business continuity plans that
meet the requirements of the proposed rule amend-
ments. Consequently, they may see less of an increase in pro-
fessional services, labor, and administrative costs than
smaller advisers. In any event, all advisers, large and small,
provide investment advice to members of the public. It is
imperative that we regulate investment advisers effectively in
order to protect the public from financial fraud.

The following chart compares the average cost increase
associated with the proposed changes to the rule provision for
both the largest ten percent of businesses required to comply
and small businesses. Small businesses are defined as fifty or
fewer employees. The largest ten percent of business[es]
were likewise determined by the number of employees.

Average Cost Increase - Comparison of Small Business and Largest 10% of Businesses
Rule Provision Prof'l Services Equipment Supplies Labor Admin
Electronic Filing: WAC 460-24A-047, 460-24A-060, 460-24A-205
Small Businesses $323.03 $167.71 $45.00 $444.49 $96.38
Largest 10% $21.16 $- $ - $33.86 $15.08
Examination Requirements: WAC 460-24A-050
Small Businesses $23.66 $ - $1.34 $17.47 $7.53
Largest 10% $- $- $1.00 $- $ -
List of Custodians: WAC 460-24A-050, 460-24A-205
Small Businesses $76.85 $- $1.09 $37.00 $53.51
Largest 10% $ - $- $12.50 $26.79 $39.29
Advertising: WAC 460-24A-100
Small Businesses $271.28 $- $1.12 $78.66 $134.87
Largest 10% $77.38 $- $ - $61.01 $16.37
Custody Requirements: WAC 460-24A-105
Small Businesses $15.78 $- $1.16 $10.71 $0.42
Largest 10% $82.14 $- $- $40.18 $4.46
Additional Custody Requirements: WAC 460-24A-106
Small Businesses $304.14 $- $8.89 $89.31 $252.67
Largest 10% $17.86 $- $- $17.86 $-
Compliance Policies and Procedures: WAC 460-24A-120
Small Businesses $148.91 $- $- $55.00 $19.74
Largest 10% $ - $ - $ - $ - $ -
Material Nonpublic Information: WAC 460-24A-122
Small Businesses $65.30 $ - $0.06 $14.80 $74.01
[13] Proposed
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Average Cost Increase - Comparison of Small Business and Largest 10% of Businesses

Rule Provision Prof'l Services Equipment Supplies Labor Admin
Largest 10% $25.30 $- $ - $ - $11.90
Business Continuity and Succession Plan: WAC 460-24A-126
Small Businesses $224.77 $11.63 $5.81 $138.68 $56.30
Largest 10% $22.32 $- $ - $22.32 $-
Adyvisory Contract: WAC 460-24A-130
Small Businesses $183.56 $- $1.00 $99.74 $103.14
Largest 10% $42.86 $- $ - $17.86 $-
Adyvisory Fee Billing Information: WAC 460-24A-135
Small Businesses $6.29 $ - $ - $3.65 $32.06
Largest 10% $ - $ - $ - $ - $ -
Brochure Rule: WAC 460-24A-145
Small Businesses $17.33 $ - $ - $16.48 $35.85
Largest 10% $44.64 $- $- $44.64 $-
Performance Compensation: WAC 460-24A-150
Small Businesses $5.88 $ - $- $- $ -
Largest 10% $ - $- $ - $ - $ -
Books and Records: WAC 460-24A-200
Small Businesses $333.66 $- $1.19 $265.82 $221.64
Largest 10% $108.04 $- $6.25 $151.79 $25.00
Code of Ethics: WAC 460-24A-200 (1)(aa)
Small Businesses $66.95 $ - $ - $45.40 $64.08
Largest 10% $- $- $ - $ - $ -
Cybersecurity: WAC 460-24A-200 (1)(bb)
Small Businesses $141.57 $52.27 $- $95.30 $102.18
Largest 10% $- $62.50 $- $125.00 $12.50

Comparison of lost sales or revenue: The largest ten per-
cent of businesses indicated in their survey responses that
they would not lose any revenue. The small businesses esti-
mated that they would lose an average of $813.25 in revenue
per employee, with fourteen small businesses reporting that
they expected to lose revenue because of the rule changes.

Comparison of addition or elimination of jobs: Approx-
imately seven percent of respondents indicated that the rule
changes would cause them to add jobs. These represented six
small businesses plus two businesses that were in the ten per-
cent of the largest businesses. Approximately six percent of
respondents indicated that the rule changes would cause them
to eliminate jobs. These responses represented three small
businesses and one business that was in the largest ten per-
cent of businesses.

Steps taken by the department under RCW
19.85.030(2) to reduce the costs of the proposed rule on
small businesses, or reasonable justification for not doing
so, addressing the specified mitigation steps:

Investor Protection Purpose: In drafting the rule amend-
ments, the securities division attempted to balance the busi-
ness concerns of registered investment advisers with the
securities division's mission to protect the investing public

Proposed

[14]

and to promote confidence in the capital markets. While the
proposed rule changes may increase costs to licensees, the
securities division believes the increased investor protection
outweighs the cost increase to licensees. In addition, we note
that certain rule proposals create uniformity with federal law
and NASAA model rules.

As a result of feedback received from affected busi-
nesses, the securities division made certain clarifications to
the initial draft of the rule amendments in order to reduce the
cost of compliance for small businesses. These changes are
detailed below. In addition, the securities division outlines
below additional mitigation steps it intends to take to reduce
the burden of compliance. The securities division does not
believe that it can reduce costs further and still accomplish
the investor protection purpose of the rule making.

Reducing, modifying, or eliminating substantive regula-
tory requirements: The securities division received several
comments in its economic impact survey which indicated that
the proposed amendments to the advertising rule at WAC
460-24A-100 would be burdensome and increase costs.
Among the changes to the advertising rule, the securities
division codified Interpretive Statement 21, which concerns
the use of past performance information in advertise-
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ments. This policy has been in existence since 1999. How-
ever, commenters expressed concern that its addition to the
advertising rule would impact the presentation of actual cli-
ent performance information in written client communica-
tions such as account statements. In addition, commenters
also expressed concern regarding the scope of material mar-
ket or economic conditions that advisers must disclose along
with any past performance data. Commenters also expressed
that the disclosure requirements the rule imposed for written
client communications were burdensome and unworkable.

In response to these concerns, the securities division
revised the proposed amendments to the advertising rule in
order to clarify the rule consistent with current SEC guidance
regarding advertising by investment advisers. Further, the
securities division revised the proposed rule amendments to
clarify that the disclosure requirements apply only to the pre-
sentation of outside performance data, and not to the actual
performance of the client's account in an account statement
provided by a qualified custodian. In addition, the securities
division intends to prepare a frequently asked question
(FAQ) addressing compliance questions regarding the adver-
tising rule. Among other items, the FAQ will clarify that doc-
uments supplied to clients directly from the custodian, such
as account statements, do not have to meet the disclosure
requirements for past performance information.

The securities division also received feedback in the sur-
vey requesting guidance on how to create cybersecurity poli-
cies and procedures and a code of ethics. Commenters
requested that the securities division provide a template that
satisfied the new requirements. The securities division
intends to issue an FAQ that highlights existing resources
available to assist advisers in developing their policies and
procedures. The FAQ will highlight available resources such
as the NASAA cybersecurity checklist for investment advis-
ers.

Simplifying, reducing, or eliminating recordkeeping and
reporting requirements: The securities division received sev-
eral comments regarding revisions to the books and records
requirements. For instance, the proposed revisions to
WAC 460-24A-200 (1)(r) require the adviser to update or
attempt to update the client's suitability profile on an annual
basis. Commenters expressed concern regarding the cost of
updating client profiles annually, including the expense of
conducting a mailing to request updated information. Com-
menters also questioned what type of documentation would
satisfy the new requirement in WAC 460-24A-200 (1)(dd) to
maintain records of the client's written authorization for each
nondiscretionary transaction. In response to these concerns,
the securities division intends to prepare an FAQ addressing
recordkeeping matters. In the FAQ, the securities division
will suggest that the use of email and other electronic means
may reduce the costs associated with obtaining information
to update client profiles. In addition, the FAQ will note that a
reasonable attempt to update the profile annually will suffice
to satisfy the requirement. The adviser can still satisfy the
requirement even if a client fails to respond.

Finally, as a potential offset to cost increases attributable
to the proposed rule amendments, we note that the securities
division proposed amendments to WAC 460-24A-047, 460-
24A-060, and 460-24A-205 to mandate electronic filing of
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documents with the securities division. We also amended
WAC 460-24A-200 (1)(g) to eliminate the requirement to
maintain original records (as opposed to electronic copies) of
client communications. We believe these changes will
decrease costs and increase efficiencies, which may help off-
set cost increases elsewhere.

Delaying compliance timetables: The securities division
will allow investment advisers adequate time to adjust to the
rule changes through existing processes. In particular, the
securities division understands that the creation or revision of
policies and procedures takes time, and may require input
from outside attorneys or compliance consultants.

Through the exam and deficiency letter process, the
securities division will allow reasonable time for investment
advisers to fix any deficiencies related to the new rules that
the exam staff identifies during examinations of investment
advisers that occur in the period immediately following
enactment of the rules. The securities division will also con-
tinue to provide technical assistance visits to newly registered
investment advisers to provide feedback on recordkeeping
and other compliance matters.

Other mitigation techniques: The securities division will
develop an FAQ publication for distribution upon the adop-
tion of the rule amendments. The securities division intends
to provide guidance through the FAQ to explain how to com-
ply with the rule amendments. The securities division has
determined that in many cases, the nature of the compliance
envisioned by the securities division is less burdensome than
that imagined by the investment advisers taking the small
business economic impact survey.

The securities division intends to address the following
topics in the FAQ:

*  The securities division will provide additional guidance
regarding the information that must now be included on
fee invoices pursuant to WAC 460-24A-106 and 460-
24A-135, and may develop a sample fee invoice. The
FAQ will clarify that the fee invoice must only include
the name of the custodian if there is more than one cus-
todian.

*  The securities division will provide links to existing
resources regarding the development of cybersecurity
policies and procedures. These resources may assist
advisers in conducting a cybersecurity risk assessment
and drafting cybersecurity policies and procedures.

*  The securities division will provide links to a model code
of ethics that will satisfy the code of ethics requirement
in WAC 460-24A-200 (1)(aa). This may assist advisers
in preparing their own code of ethics.

*  The securities division will provide additional guidance
regarding the scope of the revised advertising rule at
WAC 460-24A-100.

*  The securities division will provide guidance on compli-
ance with the revised books and records requirements at
WAC 460-24A-200. The FAQ will address the annual
update to the client profile and the type of documentation
required for client authorizations of nondiscretionary
transactions.

In addition to the assistance provided in the anticipated
FAQ, the securities division may conduct informational ses-
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sions for investment advisers to provide an overview of the
rule changes.

How the department will involve small business in
rule development: Since the beginning of the rule-making
process, the securities division has involved its registered
investment advisers and interested persons in the rule-making
process.

On March 9, 2018, the securities division filed a prepro-
posal statement of inquiry (CR-101) concerning the possible
amendment of the investment adviser rules. The securities
division distributed the CR-101 notice to its interested per-
sons list for securities registration matters and to all state reg-
istered advisers. This group of recipients included many
small businesses and those that advise small businesses.

The CR-101 notice invited interested persons to partici-
pate in the rule-making process by submitting comments to
the securities division. The securities division took the feed-
back received into account when preparing the initial draft of
the rule amendments. Once a draft was prepared, it was dis-
tributed to the interested persons list on or about June 20,
2018, and posted on the securities division's web site.

The securities division next prepared a survey to deter-
mine the economic impact of the proposed rule making on
investment advisers. The survey, along with a copy of the
draft rule amendments, was sent to all state registered invest-
ment advisers and a representative sample of federal notice-
filed investment advisers. Based on the results received, the
securities division made changes to its proposed draft as
detailed above, and undertook to provide an FAQ. The secu-
rities division will continue to seek the feedback of interested
parties as the rule-making process continues.

A list of the industries that will be required to comply
with the rule: Investment advisers doing business in Wash-
ington will be required to comply with the amended rules.

A copy of the statement may be obtained by contacting
Jill Vallely, P.O. Box 9033, Olympia, WA 98507, phone
360-902-8760, fax 360-704-7035, TTY 360-664-8126, email
jill.vallely@dfi.wa.gov.

November 9, 2018
Charles Clark
Deputy Director

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-005 Definitions. For purposes of this
chapter:

(1) "Advertisement" means any business card, notice,
circular, letter or other written communication addressed to
more than one person, or any notice or other announcement
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(c) Any other investment advisory service with regard to
securities.

2) "Assignment' means any direct or indirect transfer
or hypothecation of an investment advisory contract by the

assignor or of a controlling block of the assignor's outstand-
ing voting securities by a security holder of the assignor; but

if the investment adviser is a partnership, no assignment of an
investment advisory contract will be deemed to result from
the death or withdrawal of a minority of the members of the
investment adviser having only a minority interest in the
business of the investment adviser, or from the admission to
the investment adviser of one or more members who, after
such admission, will be only a minority of the members and

will have only a minority interest in the business. An "assign-
ment" does not include a transaction which does not result in

a change of actual control or management of the investment
adviser.

(3) "Central Registration Depository" or "CRD"
means the electronic filing system operated by FINRA for the
registration of broker-dealers, broker-dealer representatives,
and investment adviser representatives.

(4) "Chief compliance officer" means a supervised per-
son with the authority and resources to develop and enforce
the investment adviser's policies and procedures. The indi-
vidual designated to serve as chief compliance officer must
be registered as an investment adviser representative and

must have the background and skills appropriate for fulfilling
the responsibilities of the position.

(5) "Control" means the power, directly or indirectly, to
direct the management or policies of a person whether
through ownership of securities, by contract, or otherwise.
The following persons are presumed to have control:

(a) Each of the investment adviser's officers. partners, or
directors exercising executive responsibility (or persons hav-
ing similar status or functions); and

(b) A person who:

(1) Directly or indirectly has the right to vote twenty-five
percent or more of a class of the voting securities of a corpo-
ration or limited liability company:;

(i1) Has the power to sell or direct the sale of twenty-five
percent or more of a class of the voting securities of a corpo-
ration or limited liability company:;

(iii) Has the right to receive, upon dissolution, or that has
contributed, twenty-five percent or more of the capital of a
partnership or limited liability company: or

(iv) Is the manager of a limited liability company or the
trustee or managing agent of a trust.

(6) "Custody" means holding, directly or indirectly, cli-
ent funds or securities, or having any authority to obtain pos-
session of them or the ability to appropriate them. An invest-
ment adviser has custody if a related person holds, directly or

in any publication or by electronic means, including online,

indirectly, client funds or securities, or has any authority to

or by radio or television, which offers:
(a) Any analysis, report, or publication concerning secu-

obtain possession of them, in connection with advisory ser-
vices the investment adviser provides to clients.

rities, or which is to be used in making any determination as
to when to buy or sell any security, or which security to buy

or sell;
(b) Any graph, chart, formula or other device to be used

in making any determination as to when to buy or sell any
security, or which security to buy or sell; or
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(a) "Custody" includes:

(1) Possession of client funds or securities unless
received inadvertently and returned to the sender promptly,
but in any case within three business days of receiving them;

(i1) Any arrangement (including a general power of attor-
ney) under which an investment adviser is authorized or per-
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mitted to withdraw client funds or securities maintained with
a custodian upon an investment adviser's instruction to the
custodian; ((and))

(iii)) Any capacity (such as general partner of a limited
partnership, managing member of a limited liability company
or a comparable position for another type of pooled invest-
ment vehicle, or trustee of a trust) that gives an investment
adviser or its supervised person legal ownership of or access
to client funds or securities; or

(iv) Any arrangement where the investment adviser
requires the payment of advisory fees six months or more in
advance and in excess of five hundred dollars per client.

(b) Receipt of checks drawn by clients and made payable
to unrelated third parties will not meet the definition of cus-
tody if forwarded to the third party within three business days
of receipt and the adviser maintains a ledger or other listing
of all securities or funds held or obtained inadvertently as set
forth in WAC 460-24A-200.

((®)) (1) "Discretionary authority" means the author-
ity, directly or indirectly, to:

(a) Determine what securities or other property will be
purchased or sold by or on behalf of a client;

(b) Make decisions as to what securities or other prop-
erty will be purchased or sold by or for the benefit of a client
even though some other person may have responsibility for
such investment decisions; or

(c) Make decisions as to what investment advisers to
retain on behalf of a client.

(8) "FINRA" means the Financial Industry Regulatory
Authority, Inc., the self-regulatory organization for broker-
dealers and broker-dealer representatives that is registered as
a national securities association with the Securities and

Exchange Commission under Section 15A of the Securities
Exchange Act of 1934, 15 U.S.C. Sec. 780.

9) "Independent certified public accountant'" means
a certified public accountant that meets the standards of inde-
pendence described in Rule 2-01 (b) and (¢) of Regulation S-
X, 17 C.E.R. 210.2-01 (b) and (c), as amended effective
March 8, 2005.

(10) "Independent party" means a person who:

(a) Is engaged by an investment adviser to act as a gate-
keeper for the payment of fees, expenses, and capital with-
drawals from a pooled investment;

(b) Does not control and is not controlled by and is not
under common control with the investment adviser;

(c) Does not have, and has not had within the past two
years, a material business relationship, including acting as an
independent representative on behalf of a client of the invest-
ment adviser, with the investment adviser;

(d) ((Shalt)) Must not negotiate or agree to have material
business relations with an investment adviser, or relation-
ships with entities under common control with an investment
adviser, for a period of two years after serving as the person
engaged in an independent party agreement; and

(e) Is required to act in the best interest of the limited
partners, members, or other beneficial owners.

() (1) "Independent representative'" means a
person who:

(a) Acts as an agent for an advisory client, including in
the case of a pooled investment vehicle, for limited partners
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of a limited partnership, members of a limited liability com-
pany, or other beneficial owners of another type of pooled
investment vehicle and by law or contract is obliged to act in
the best interest of the advisory client or the limited partners
or members, or other beneficial owners;

(b) Does not control, is not controlled by, and is not
under common control with the investment adviser;

(c) Does not have, and has not had within the past two
years, a material business relationship, including acting as an
independent party, with the investment adviser.

((4))) (12) "Investment Adviser Registration Deposi-
tory" or "IARD" means the electronic filing system oper-
ated by FINRA for the registration of investment advisers
and submission of filings by exempt reporting advisers.

(13) "Private fund adviser" means an investment
adviser who provides advice solely to one or more qualifying
private funds.

(14) "Qualified custodian" means the following inde-
pendent institutions or entities:

(a) A bank, including a trust company, as defined in sec-
tion 202 (a)(2) of the Advisers Act, 15 U.S.C. 80b-2 (a)(2), or
a savings association as defined in section 3 (b)(1) of the Fed-
eral Deposit Insurance Act, 12 U.S.C. 1813 (b)(1), that has
deposits insured by the Federal Deposit Insurance Corpora-
tion under the Federal Deposit Insurance Act, 12 U.S.C.
1811;

(b) A broker-dealer registered in this state and under sec-
tion 15 (b)(1) of the Securities Exchange Act of 1934, 15
U.S.C. 780 (b)(1), holding the client assets in customer
accounts;

(c) A futures commission merchant registered under sec-
tion 4f(a) of the Commodity Exchange Act, 7 U.S.C. 6f(a),
holding the client assets in customer accounts, but only with
respect to clients' funds and security futures, or other securi-
ties incidental to transactions in contracts for the purchase or
sale of a commodity for future delivery and options thereon;

(d) A foreign financial institution that customarily holds
financial assets for its customers, provided that the foreign
financial institution keeps the advisory clients' assets in cus-
tomer accounts segregated from its proprietary assets; and

(e) The transfer agent for an open-end company as
defined in section 5 (a)(1) of the Investment Company Act of
1940, 15 U.S.C. 80a-5 (a)(1), only with respect to shares of
the open-end company.

Proposed
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privatefunds:

9))) (15) "Qualifying private fund" means a private
fund that ((meets-the-definitton-of a-qualifying private-fund-in
: e | Exel - ssion Rule 207 47

¥ | brission of filine t

exemptreperting-advisers)):
(a) Qualifies for the exclusion from the definition of

"investment company" provided in section 3 (¢)(7) of the

Investment Company Act of 1940, 15 U.S.C. 80a-3 (¢)(7):

(b) Is not registered under section 8 of the Investment
Company Act 0of 1940, 15 U.S.C. 80a-8; and

(c) Has not elected to be treated as a business develop-
ment company pursuant to section 54 of Investment Com-
pany Act of 1940, 15 U.S.C. 80a-53.

(16) "Related person'" means any person, directly or
indirectly, controlling or controlled by the investment
adviser, and any person that is under common control with
the investment adviser.

Proposed
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(17) "Supervised person' means any partner, officer,
director (or other person occupying a similar status or per-
forming similar functions), or employee of an investment
adviser, or other person who provides investment advice on
behalf of the investment adviser and is subject to the supervi-
sion and control of the investment adviser. The definition
includes investment adviser representatives, employees,
independent contractors, or other associated persons and
supervised personnel, or other persons acting on behalf of the
investment adviser.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-030 Use of the term "investment
counsel” is prohibited. If you are an investment adviser or
investment adviser representative, you ((shaHl)) must not use
the title "investment counsel" in the conduct of your business
nor represent that you are an "investment counsel” nor use the
term "investment counsel" as descriptive of your business
where such use is prohibited under the provisions of the Fed-
eral Investment Advisers Act of 1940, as amended.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-035 ((Pefinition—ofelient'ofan
investment-adyvisers)) Counting of clients for registration
purposes. (1) General. You may ((deest)) count each of the
following ((te-be)) as a single client of an investment adviser
for purposes of the registration requirement in RCW 21.20.-
040(3):

(a) A natural person; and

(1) Any minor child of the natural person;

(i1) Any relative, spouse, or relative of the spouse of the
natural person who has the same principal residence;

(iii) All accounts of which the natural person and/or the
persons referred to in (a) of this subsection are the only pri-
mary beneficiaries; and

(iv) All trusts of which the natural person and/or the per-
sons referred to in (a) of this subsection are the only primary
beneficiaries;

(b)(1) A corporation, general partnership, limited part-
nership, limited liability company, trust (other than a trust
referred to in subsection (1)(a)(iv) of this section), or other
legal organization (any of which are referred to hereinafter as
a "legal organization") to which you provide investment
advice based on its investment objectives rather than the indi-
vidual investment objectives of its shareholders, partners,
limited partners, members, or beneficiaries (any of which are
referred to hereinafter as an "owner"); and

(i) Two or more legal organizations referred to in sub-
section (1)(b)(i) of this section that have identical owners.

(2) Special rules. For purposes of this section:

(a) You must count an owner as a client if you provide
investment advisory services to the owner separate and apart
from the investment advisory services you provide to the
legal organization; provided, however, that the determination
that an owner is a client will not affect the applicability of this
section with regard to any other owner;
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(b) You are not required to count an owner as a client
solely because you, on behalf of the legal organization, offer,
promote, or sell interests in the legal organization to the
owner, or report periodically to the owners as a group solely
with respect to the performance of or plans for the legal orga-
nization's assets or similar matters;

(¢) A limited partnership or limited liability company is
a client of any general partner, managing member or other
person acting as investment adviser to the partnership or lim-
ited liability company;

(d) You are not required to count as a client any person
for whom you provide investment advisory services without
compensation;

(e) If you have your principal office and place of busi-
ness outside the United States, you are not required to count
clients that are not United States residents, but if your princi-
pal office and place of business is in the United States, you
must count all clients;

(f) You may not rely on subsection (1)(b)(i) of this sec-
tion with respect to any company that would be an investment
company under section 3(a) of the Investment Company Act
of 1940, 15 U.S.C. 80a-3(a), but for the exception from that
definition by either section 3 (c)(1) or 3 (¢)(7) of such act, 15
U.S.C. 80a-3 (c)(1) or (7); and

(g) For purposes of (e) of this subsection, a client who is
an owner of a private fund is a resident of the place at which
the client resides at the time of the client's investment in the
fund.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-040 Use of certain terms deemed sim-
ilar to "financial planner" or "investment counselor." (1)
For the purposes of RCW 21.20.040(4), use of any term, or
abbreviation for a term, including the word "financial plan-
ner" or the word "investment counselor" is considered the
same as the use of either of those terms alone.

(2) For the purposes of RCW 21.20.040(4), terms that
are deemed similar to "financial planner" and "investment
counselor" include, but are not limited to, the following:

(a) Financial consultant;

(b) Investment consultant;

(c) Money manager;

(d) Investment manager;

(e) Investment planner;

(f) Chartered financial consultant or its abbreviation
ChFC; ((er))

(g) (Fhe)) Certified financial planner or its abbreviation
CFP®; or

(h) Any combination of terms similar to the above if

used in a manner that implies to the general public that the
individual or entity using the terms is in the business of pro-

viding investment advisory or financial planning services.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-045 Holding out as a financial plan-
ner. If you use a term deemed similar to "financial planner"
or "investment counselor" under WAC 460-24A-040(2), you
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will not be considered to be holding yourself out as a finan-
cial planner for purposes of RCW 21.20.005 and 21.20.040
under the following circumstances:

(1) You are not in the business of providing advice relat-
ing to the purchase or sale of securities, and would not, but
for your use of such a term, be an investment adviser required
to register pursuant to RCW 21.20.040; and

(2) You do not directly or indirectly receive a fee for pro-
viding investment advice. Receipt of any portion of a "wrap
fee," that is, a fee for some combination of brokerage and
investment advisory services, constitutes receipt of a fee for
providing investment advice for the purpose of this section;
and

(3) You deliver to every customer, at least forty-eight
hours before accepting any compensation, including commis-
sions from the sale of any investment product, a written dis-
closure including the following information:

(a) You are not registered as an investment adviser or
investment adviser representative in the state of Washington;

(b) You are not authorized to provide financial planning
or investment advisory services and do not provide such ser-
vices; and

(c) A brief description of your business which descrip-
tion ((shalt)) must include a statement of the kind of products
offered or services provided (e.g., you are in the business of
selling securities and insurance products) and of the basis on
which you are compensated for the products sold or services
provided; and

(4) You have each customer to whom a disclosure
described in subsection (3) of this section is given sign a writ-
ten dated acknowledgment of receipt of the disclosure; and

(5) You retain the executed acknowledgments of receipt
required by subsection (4) of this section and of the disclo-
sure given for so long as you continue to receive compensa-
tion from such customers, but in no case for less than three
years from date of execution of the acknowledgment; and

(6) If you received compensation from the customer on
more than one occasion, you need give the customer the dis-
closure described in subsection (3) of this section only on the
first occasion unless the information in the disclosure
becomes inaccurate, in which case you must give the cus-
tomer updated disclosure before receiving further compensa-
tion from the customer.

AMENDATORY SECTION (Amending WSR 14-13-068
and 14-10-040, filed 6/12/14 and 4/29/14)

WAC 460-24A-047 Electronic filing ((with-desig-
nated-entity)). (1) Designation. Pursuant to RCW 21.20.050,
the director designates the Investment Adviser Registration
Depository (IARD) and the Central Registration Depository
(CRD) operated by Financial Industry Regulatory Authority
(FINRA) to receive and store filings and collect related fees
from investment advisers, federal covered advisers, and
investment adviser representatives on behalf of the director.

(2) Use of IARD and CRD. Unless otherwise provided,
all investment adviser, federal covered adviser, and invest-
ment adviser representative applications, amendments,
reports, notices, related filings, and fees required to be filed
with the director pursuant to the rules promulgated under this
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chapter, ((shal)) must be filed electronically with and trans-
mitted to IARD or CRD. The following additional conditions
relate to such electronic filings:

(a) Electronic signature. When a signature or signatures
are required by the particular instructions of any filing to be
made through IARD or CRD, a duly authorized officer of the
applicant or the applicant him or herself, as required, ((shall))
must affix his or her electronic signature to the filing by typ-
ing his or her name in the appropriate fields and submitting
the filing to IARD or CRD. Submission of a filing in this
manner ((shal)) will constitute irrefutable evidence of legal
signature by any individuals whose names are typed on the
filing.

(b) When filed. Solely for purposes of a filing made
through IARD or CRD, a document is considered filed with
the director when all fees are received and the filing is
accepted by IARD or CRD on behalf of the state.

(3) Electronic filing. Notwithstanding subsection (2) of

this section, ((the-eleetrentefiling-of)) you are not required to
file any particular document ((and-the-collection-ofrelated))

or pay processing fees ((shallnet-berequired)) using the
IARD or CRD system until such time as [ARD or CRD pro-
vides for receipt of such filings and fees and thirty days'
notice is provided by the director. Any documents or fees
required to be filed with the director that are not permitted to
be filed with or cannot be accepted electronically by IARD
((shalt)) or CRD must be filed directly with the director. The

director may establish a proprietary online filing system for
the purpose of accepting such filings electronically.

(4) Hardship exemptions. Notwithstanding subsection
(2) of this section, electronic filing is not required under the
following circumstances:

(a) Temporary hardship exemption.

(1) Investment advisers registered or required to be regis-
tered under RCW 21.20.040, who experience unanticipated
technical difficulties that prevent submission of an electronic
filing to IARD or CRD, may request a temporary hardship
exemption from the requirements to file electronically.

(i) To request a temporary hardship exemption, the
investment adviser must:

(A) File Form ADV-H in paper format with the appropri-
ate regulatory authority in the state where the investment
adviser's principal place of business is located, no later than
one business day after the filing, that is the subject of the
Form ADV-H, was due. If the state where the investment
adviser's principal place of business is located has not man-
dated the use of IARD or CRD, the investment adviser should
file the Form ADV-H with the appropriate regulatory author-
ity in the first state that mandates the use of IARD or CRD by
the investment adviser; and

(B) Submit the filing that is the subject of the Form
ADV-H in electronic format to IARD or CRD no later than
seven business days after the filing was due.

(iii) Effective date - Upon filing. The temporary hardship
exemption will be deemed effective by the director upon
receipt of the complete Form ADV-H by appropriate regula-
tory authority noted in (a)(ii)(A) of this subsection. Multiple
temporary hardship exemption requests within the same cal-
endar year may be disallowed by the director.
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(b) Continuing hardship exemption.

(1) Criteria for exemption. A continuing hardship exemp-
tion will be granted only if the investment adviser is able to
demonstrate that the electronic filing requirements of this
section are prohibitively burdensome.

(i1) To apply for a continuing hardship exemption, the
investment adviser must:

(A) File Form ADV-H in paper format with the director
at least twenty business days before a filing is due; and

(B) If a filing is due to more than one state, the Form
ADV-H must be filed with the appropriate regulatory author-
ity in the state where the investment adviser's principal place
of business is located. If the state where the investment
adviser's principal place of business is located has not man-
dated the use of IARD or CRD, the investment adviser should
file the Form ADV-H with the appropriate regulatory author-
ity in the first state that mandates the use of IARD or CRD by
the investment adviser. Any applications received by the
director will be granted or denied within ten business days
after the filing of Form ADV-H.

(iii) Effective date - Upon approval. The exemption is
effective upon approval by the director. The time period of
the exemption may be no longer than one year after the date
on which the Form ADV-H is filed. If the director approves
the application, the investment adviser must, no later than
five business days after the exemption approval date, submit
filings in paper format (along with the appropriate processing
fees) for the period of time for which the exemption is
granted.

(c) Recognition of exemption. The decision to grant or
deny a request for a hardship exemption will be made by the
appropriate regulatory authority in the state where the invest-
ment adviser's principal place of business is located. If the
state where the investment adviser's principal place of busi-
ness is located has not mandated the use of IARD or CRD,
the decision to grant or deny a request for a hardship exemp-
tion will be made by appropriate regulatory authority in the
first state that mandates the use of IARD or CRD by the
investment adviser. The decision will be followed by the
director if the investment adviser is registered in this state.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-050 Registration and examination
requirements. (1) Examination requirements. If you are
applying to be registered as an investment adviser or invest-
ment adviser representative under RCW 21.20.040, you
((shal)) must provide the director with proof that you have
obtained a passing score ((er)) within the two-year period
immediately preceding the date of your application on the
following examinations:

(a) The Uniform Investment Adviser Law Examination
(Series 65 examination); ((ef))

(b) If you apply prior to October 1. 2018, the General
Securities Representative Examination (Series 7 examina-
tion) and the Uniform Combined State Law Examination
(Series 66 examination); or

(c) If you apply on or after October 1. 2018, the Securi-

ties Industry Essentials Examination (SIE examination), the
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General Securities Representative Examination (Series 7

examination), and the Uniform Combined State Law Exam-
ination (Series 66 examination).

(2) Exceptions from examination requirements.

(a) If you were registered as an investment adviser or
investment adviser representative in any jurisdiction in the
United States on January 1, 2000, and there has been no
period longer than two years since that date in which you
were not registered as an investment adviser or investment
adviser representative, the director will not require you
((shalnet-berequired)) to satisfy the examination require-
ments for initial or continued registration, provided that the
director may require additional examinations if you are found
to have violated the Securities Act of Washington, chapter
21.20 RCW, or the Uniform Securities Act.

(b) ((Anypersen—whe-has-been)) If you were registered
as an investment adviser or investment adviser representative
in any state requiring the licensing, registration, or qualifica-
tion of investment advisers or investment adviser representa-
tives within the two-year period immediately preceding the
date of filing of an application ((shall)), the director will not
((berequired)) require you to comply with the examination
requirement set forth in subsection (1) of this section pro-
vided that ((the-persen)) you previously met the examination
requirement in subsection (1) of this section.

(¢) ((An-applicant-whe-has-taken-and)) If you passed the
Uniform Investment Adviser State Law Examination (Series
65 examination) within two years prior to the date ((the)) you
filed your application ((isfiled)) with the director ((shall-ret
be-required)), the director will not require you to take and
pass the Uniform Investment Adviser State Law Examination
(Series 65 examination) again.

(d) If you are an applicant who is an agent for a broker-
dealer/investment adviser and ((whe—ls—ﬂet—fequed—by—the
agent's)) your home jurisdiction does not require you to make
a separate filing on CRD as an investment adviser representa-
tive ((but-whehas)), and you previously met the examination

requirement in subsection (1) of this section ((neeessary-te
y i . bohalf of tho brol

dea%eﬁﬁmdves&ﬂeﬂt—adﬂser—sh&ﬂ—net—befeqtﬂfed)), the director

will not require you to take and pass the Uniform Investment
Adviser State Law Examination (Series 65 examination) or
the Uniform Combined State Law Examination (Series 66
examination) again.

(e) If you passed the General Securities Representative
Examination (Series 7 examination) prior to October 1, 2018
the director will not require you to take and pass the Securi-
ties Industry Essentials Examination (SIE examination) if:

(1) You are currently registered as an investment adviser
or investment adviser representative in at least one state that
requires the registration of investment advisers or investment
adviser representatives; or

(ii) You were registered in a state that requires the regis-
tration of investment advisers or investment adviser represen-
tatives within the two-year period immediately preceding the
date you filed your application for registration as an invest-
ment adviser or investment adviser representative with the
director.

(f) If you passed the Securities Industry Essentials
Examination (SIE examination) within the four-year period
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immediately preceding the date you filed your application
with the director for registration as an investment adviser or

investment adviser representative, the director will not
require you to take and pass the SIE examination again.

(3) Examination waivers. You are not required to take
the examinations set forth in subsection (1) of this section if
you currently hold one of the following professional designa-
tions and are in good standing with the certifying organiza-
tion:

(a) Certified Financial Planner (CFP®) issued by the
Certified Financial Planner Board of Standards, Inc.;

(b) Chartered Financial Consultant (ChFC) awarded by
The American College, Bryn Mawr, Pennsylvania;

(¢) Personal Financial Specialist (PFS) administered by
the American Institute of Certified Public Accountants;

(d) Chartered Financial Analyst (CFA) granted by the
CFA Institute;

(e) Chartered Investment Counselor (CIC) granted by
the Investment Adviser Association; or

(f) Such other professional designation as the director
may by order recognize.

(4) If you are applying for registration as an investment
adviser and you are any entity other than a sole proprietor, an
officer, general partner, managing member, or other equiva-
lent person of authority in the entity may take the examina-
tion on behalf of the entity. The person taking the exam on
behalf of the entity must be a person who is or will be regis-
tered as an investment adviser representative of the invest-
ment adviser. If the person that took the examination ceases
to be a person of authority in the entity, then you must notify
the director of a substitute person of authority who has regis-
tered with the director as an investment adviser representa-
tive.

(5) Registration requirements.

(a) To apply for initial registration as an investment
adviser, you must file the following in the manner specified:

(i) You must file the following through IARD or CRD:

(A) A completed Form ADV ((with- HARD-aleng-with-the
follewing:

9)):

(B) Proof of complying with the examination or waiver
requirements specified in subsections (1) through (4)
((abeve)) of this sectlon

%)) (C) The application fee specified in RCW 21.20.-
340; ((and

9)

(D) A completed Form BR; and

(E) Such other documents as the director may require

that are accepted for filing through IARD or CRD.
(i1) You must file the following directly with the director

by email or through a proprietary electronic filing system
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established by the director for the purpose of accepting such

filings:

(A) Such financial statements as are set forth in WAC
460-24A-060, including a copy of the balance sheet for the

last fiscal year, and if such balance sheet is a date more than

ninety days from the date of filing the application, an unau-
dited balance sheet prepared as set forth in WAC 460-24A-

060, if necessary. The financial statements must be prepared
in accordance with generally accepted accounting principles
in the United States;

(B) A copy of the surety bond required by WAC 460-
24A-170, if applicable; and

(C) If you advise one or more pooled investment vehi-
cles, then you must also submit to the director as part of your
application, copies of the following documents:

(I) Account agreement with each qualified custodian for
each pooled investment vehicle pursuant to WAC 460-24A-
105;

(II) Engagement letter with an independent certified

public accountant or agreement with an independent party for

Washington State Register, Issue 18-24

. . ; ] lod—i
vehieleand

orderto-complete-the-applieation:))

AMENDATORY SECTION (Amending WSR 01-16-125,
filed 7/31/01, effective 10/24/01)

WAC 460-24A-055 Effective date of ((Heense)) regis-
tration. All investment adviser and investment adviser repre-
sentative ((Heenses—shall)) registrations will be effective
((until)) beginning on the date the director approves the
application in IARD or CRD. All registrations will expire on
December 31st of the year of issuance ((at-which-time-the
leenseshal-berenewed—orifnotrenewed,—shat-be
deemed)). If the investment adviser or investment adviser
representative does not renew its registration by December
31st, the director will deem the registration delinquent.

AMENDATORY SECTION (Amending WSR 14-13-068,

each pooled investment vehicle pursuant to WAC 460-24A-
107;

(III) Private placement memorandum or other offering
circular used to solicit investors to purchase interests in each
pooled investment vehicle:

(IV) Subscription agreement for each pooled investment
vehicle;

(V) Limited partnership agreement or other operating

agreement for each pooled investment vehicle; and

(D) If you provide supervisory or management services
to securities portfolios, then you must submit a list of the cus-
todians that hold the client funds or securities that you super-
vise or manage. You may satisfy this requirement by disclos-
ing these custodians in Schedule D to Form ADV Part 1A,
regardless of the percentage of your regulatory assets under
management held with the custodian;

(E) Such other documents as the director may require in
order to complete the application.

(b) To apply for initial registration as an investment
adviser representative, you ((shall)) must file a completed
Form U4 with (JARD)) CRD along with the following:

(i) Proof of complying with the examination or waiver
requirements specified in subsections (1) through (4) above;

(i1) The application fee specified in RCW 21.20.340; and

(iii) Such other documents as the director may require.

((fefouadvise-one-or-mere-pooledinvestment-vehi-
tes. 4 | b he-divisi :
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WAC 460-24A-057 Renewal of investment adviser
and investment adviser representative registration—
Delinquency fees. (1) Application for renewal. You may
renew your registration as an investment adviser or invest-
ment adviser representative by filing the following with
IARD or CRD no later than the renewal application deadline
set by FINRA:

(a) Any renewal application required by IARD;

(b) The renewal fee required by RCW 21.20.340; and

(c) An electronically submitted Form U4, unless:

(1) The Form U4 has been previously submitted to IARD
electronically; or

(i1) The investment adviser, filing on behalf of the invest-
ment adviser representative, has been granted a hardship
exemption under WAC 460-24A-047(4).

(2) Delinquency fees. For any renewal application
received by IARD or CRD after the expiration date set forth
in WAC 460-24A-055, but on or before March 1st of the fol-
lowing year, the ((lieensee-shall)) registrant must pay a delin-
quency fee in addition to the renewal fee. The delinquency
fee for investment advisers ((shal-be)) is one hundred dol-
lars. The delinquency fee for investment adviser representa-
tives ((shalt-be)) is fifty dollars.

((Ne)) The director will not accept renewal applications

((wil-be-aceepted)) after March 1st. After March 1st, an

investment adviser or investment adviser representative

((may-apply-forreregistration)) must reapply for initial regis-
tration by complying with WAC 460-24A-050.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-060 Financial reporting require-
ments for investment advisers. (1) If you are an investment
adviser registered or required to be registered under RCW
21.20.040 who has custody of client funds or securities ((er

) v ; . | )
' tent)),

you must file with the director an audited balance sheet as of
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the end of your fiscal year. You must file the audited balance
sheet in electronic format by email or through a proprietary

electronic filing system to be established by the director for

the purposes of accepting such filings. Each balance sheet
filed pursuant to this subsection must be:

(a) Prepared in conformity with generally accepted
accounting principles (GAAP) in the United States and
audited in accordance with generally accepted auditing stan-
dards (GAAS) in the United States by an independent certi-
fied public accountant; and

(b) Accompanied by an audit opinion of the accountant
on the audit of the balance sheet.

(2) If you are an investment adviser registered or
required to be registered under RCW 21.20.040 that has cus-
tody as defined in WAC 460-24A-005 (((8)) (6)(a)(iii) and
you have notified the director on Form ADV that you will
comply with the ((safekeeping)) requirements in WAC 460-
24A-107 (1)(b), you must file with the director a copy of the
audited financial statements of each pooled investment vehi-
cle for which you are a general partner (or managing member
or other comparable position).

(3) If you are an investment adviser registered or
required to be registered under RCW 21.20.040 and are not
subject to the financial statement reporting requirements in
subsection (1) or (2) of this section, you must file with the
director a balance sheet, which need not be audited, but
which must be prepared in accordance with generally
accepted accounting principles in the United States and rep-
resented by you or the person who prepared the statement as
true and accurate, as of the end of your fiscal year.

(4) The financial statements required by this section
must be filed with the director within one hundred twenty
days following the end of your fiscal year, except for the
audited financial statements of pooled investment vehicles
you obtain and distribute pursuant to WAC 460-24A-107(1),
which must be filed with the director within one hundred
twenty days following the end of each pooled investment
vehicle's fiscal year.

(5) If you are an investment adviser that has its principal
place of business in a state other than this state, you must file
only such reports with the director as required by the state in
which you maintain your principal place of business, pro-
vided that you are ((Heensed)) registered in such state and are
in compliance with such state's financial reporting require-
ments.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-070 Notice filing requirements for
federal covered advisers. (1) Notice filing. If you are a fed-
eral covered adviser, you must file the notice filing required
pursuant to RCW 21.20.050 with IARD on a completed Form
ADV. The notice filing ((shal)) will be deemed filed when
the fee required by RCW 21.20.340 and the Form ADV are
filed with and accepted by IARD on behalf of the state.

(2) Form ADV Part 2. The director will accept a copy
of Part 2 of Form ADYV as filed electronically with IARD.

(3) Renewal. If you are a federal covered adviser, you
must file the annual renewal of your notice filing with IARD.
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The renewal ((shalt)) will be deemed filed when the fee
required by RCW 21.20.340 is filed with and accepted by
IARD on behalf of the state.

(4) Updates and amendments. If you are a federal cov-
ered adviser, you must file any amendments to your Form
ADV with IARD in accordance with the instructions in the
Form ADV.

(5) Hardship exemption. If you are a federal covered
adviser that, because you have received a hardship exemption
from the Securities and Exchange Commission (SEC), are
not required to file your Form ADV with the SEC through
IARD you ((shalt)) will, in lieu of filing electronically, file
the documents and fees required by this section directly with
the director.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-071 Registration exemption for
investment advisers to private funds. (1) Exemption for
private fund advisers. You are exempt from the registration
requirements for investment advisers in RCW 21.20.040 if
you are a private fund adviser as defined in WAC 460-24A-
005 and you satisfy each of the following conditions:

(a) Neither you nor any of your advisory affiliates are
subject to a disqualification as described in (WAE460-44A~
505-2)d))) Securities and Exchange Commission Rule
506(d). 17 C.E.R. Sec. 230.506(d). as amended effective Sep-
tember 23, 2013; and

(b) You file with the ((diwisten)) director each report and
amendment thereto that an exempt reporting adviser is
required to file with the Securities and Exchange Commis-
sion pursuant to Securities and Exchange Commission Rule
204-4, 17 C.F.R. 275.204-4, as amended effective September
19,2011.

(2) Federal covered investment advisers. If you are a
private fund adviser that is registered with the Securities and
Exchange Commission, you are not eligible for the exemp-
tion provided in subsection (1) of this section and you must
comply with the state notice filing requirements applicable to
federal covered investment advisers in WAC 460-24A-070.

(3) Investment adviser representatives. You are
exempt from the registration requirements for investment
adviser representatives set forth in RCW 21.20.040 if you are
employed by or associated with an investment adviser that is
exempt from registration in this state pursuant to subsection
(1) of this section and you do not otherwise act as an invest-
ment adviser representative.

(4) Electronic filing. You must make the report filings
described in subsection (1)(b) of this section electronically
through IARD. A report ((shall)) will be deemed filed when
the report is filed and accepted by the IARD on the state's
behalf.

(5) Transition. If you become ineligible for the exemp-
tion provided in subsection (1) of this section, you must com-
ply with all applicable laws and rules requiring registration or
notice filing within ninety days from the date your eligibility
for this exemption ceases.

(6) Waiver authority with respect to statutory dis-
qualification. Subsection (1)(a) of this section ((shal)) will

Proposed
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not apply upon a showing of good cause and without preju-
dice to any other action of the securities division, if the
((seeurities—administrater)) director determines that it is not
necessary under the circumstances that an exemption be
denied.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-072 Registration exemption for
investment advisers to venture capital funds. (1) Exemp-
tion for venture capital fund advisers. You are exempt
from the registration requirements for investment advisers in
RCW 21.20.040 if you are exempt from registration under
Section 203(1) of the Investment Advisers Act of 1940, 15

U.S.C. 80b-3(1), and Securities and Exchange Commission

Rule 203 (1)-1 ((adopted-thereunder)), 17 C.F.R. 275.203 (1)-
1, as adopted effective July 21, 2011, provided you satisfy

each of the following conditions:

(a) Neither you nor any of your advisory affiliates are
subject to a disqualification as described in (WAE460-44A-
505-2)d))) Securities and Exchange Commission Rule
506(d), 17 C.F.R. Sec. 230.506(d), as amended effective Sep-
tember 23, 2013; and

(b) You file with the ((diwisten)) director each report and
amendment thereto that an exempt reporting adviser is
required to file with the Securities and Exchange Commis-
sion pursuant to Securities and Exchange Commission Rule
204-4, 17 C.F.R. 275.204-4, as adopted effective September
19,2011.

(2) Federal covered investment advisers. If you are a
venture capital fund adviser that is registered with the Securi-
ties and Exchange Commission, you are not eligible for the
exemption provided in subsection (1) of this section and you
must comply with the state notice filing requirements appli-
cable to federal covered investment advisers in WAC 460-
24A-070.

(3) Investment adviser representatives. You are
exempt from the registration requirements for investment
adviser representatives set forth in RCW 21.20.040 if you are
employed by or associated with an investment adviser that is
exempt from registration in this state pursuant to subsection
(1) of this section and you do not otherwise act as an invest-
ment adviser representative.

(4) Electronic filing. You must make the report filings
described in subsection (1)(b) of this section electronically
through IARD. A report ((shall)) will be deemed filed when
the report is filed and accepted by the IARD on the state's
behalf.

(5) Transition. If you become ineligible for the exemp-
tion provided in subsection (1) of this section, you must com-
ply with all applicable laws and rules requiring registration or
notice filing within ninety days from the date your eligibility
for this exemption ceases.

(6) Waiver authority with respect to statutory dis-
qualification. Subsection (1)(a) of this section ((shaH)) will
not apply upon a showing of good cause and without preju-
dice to any other action of the securities division, if the
((seeurities—administrater)) director determines that it is not
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necessary under the circumstances that an exemption be
denied.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-100 Advertisements and written cli-
ent communications by investment advisers. (((H)) If you
are an investment adviser, federal covered adviser, or invest-
ment adviser representative, it is an "act, practice, or course
of business" which operates or would operate as a fraud
within the meaning of RCW 21.20.020 for you, directly or
indirectly, to publish, circulate or distribute any advertise-
ment or written client communication (including advertise-
ments and written communications directed to prospective
clients) if the advertisement or written client communication:

((feWhieh)) (1) Refers, directly or indirectly, to any
testimonial of any kind concerning you or concerning any
advice, analysis, report or other service rendered by you; ((ex

b)-Whieh))

(2) Refers, directly or indirectly, to any past specific rec-
ommendations you made which were or would have been
profitable to any person: Provided, however, That this clause
((#5))) under this subsection (2) does not prohibit you from
setting out or offering to furnish a list of all recommendations
you made within the immediately preceding period of not
less than one year if such advertisement or written client
communication, and such list if it is furnished separately:

((®)) (a) States the name of each such security recom-
mended, the date and nature of each such recommendation
(e.g., whether to buy, sell or hold), the market price at that
time, the price at which the recommendation was to be acted
upon, and the market price of each such security as of the
most recent practicable date; and

((6D)) (b) Contains the following cautionary legend on
the first page thereof in print or type as large as the largest
print or type used in the body or text thereof: "It should not be
assumed that recommendations made in the future will be
profitable or will equal the performance of the securities in
this list"((;-er

te)-Which)).

(3) Represents, directly or indirectly, that any graph,
chart, formula or other device being offered can in and of
itself be used to determine which securities to buy or sell, or
when to buy or sell them; or which represents, directly or
indirectly, that any graph, chart, formula or other device
being offered will assist any person in making his own deci-
sions as to which securities to buy or sell, or when to buy or
sell them, without prominently disclosing in such advertise-
ment or written client communication the limitations thereof
and the difficulties with respect to its use; ((er

() Whieh))

(4) Contains any statement to the effect that any report,
analysis, or other service will be furnished free or without
charge, unless such report, analysis or other service actually
is or will be furnished entirely free and without any condition
or obligation, directly or indirectly; ((ef

e Whieh))

(5) Contains past performance data, unless the advertise-
ment or written client communication is accurate and dis-
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closes all material facts necessary to ensure that the advertise-

ment or written client communication is not misleading. An

advertisement or written client communication containing
past performance data must adhere to the following stan-

dards:
(a) The advertisement or written client communication
must disclose the following:
(1) The effect of material market or economic conditions
on portrayed results;
ii) The effect on performance of fees, commissions, or
other client paid expenses;

(iii) The effect of dividends and earnings on the results
portrayed;

(iv) The potential for both profit and loss;

(v) Any material conditions, objectives, or investment
strategies used to obtain the performance result; and

(vi) Any additional information reasonably necessary to
ensure that the data is not misleading;

(b) The advertisement or written client communication
must include the most recently available results computed
using an appropriate time frame;

(c) Where the performance results are only for a selected
group of clients, the advertisement or written communication
must disclose the basis on which an objective selection was
made; and

(d) This subsection (5) does not apply to client-specific
account past performance data in an account statement that an
unaffiliated qualified custodian generates and sends directly
to the client:

(6) Compares past performance results to an index or
other portfolio, unless the comparison index or other portfo-
lio is a relevant comparison and the advertisement or written
client communication includes full disclosure of the material
facts regarding the comparison;

(7) Contains "backtested" or "hypothetical model" per-
formance figures. Backtesting involves developing a strategy
or model then applying the strategy or model to past histori-
cal performance. Hypothetical modeling involves creating a
hypothetical portfolio and then monitoring it based upon for-
ward-looking strategies and measuring it as if it constitutes a
real portfolio;

(8) Fails to include the full legal name of the investment
adviser;

(9) Includes information inconsistent with the informa-
tion disclosed by an investment adviser on Form ADV or by
an investment adviser representative on Form U4;

(10) Uses the acronyms "IA." "IAR." or "RIA" unless
they are defined;

(11) Uses senior-specific certifications or professional
designations in a manner inconsistent with chapter 460-25A
WAC;

(12) Fails to provide a citation or attribution for any data
or other information presented from outside sources: or

(13) Contains any omission or untrue statement of a
material fact, or which is otherwise false or misleading.

(( . . . > . .
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seeurtties:))

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-105 Requirements for an investment
adviser that has custody or possession of client funds or
securities. If you are an investment adviser registered or
required to be registered under RCW 21.20.040, it ((shall))
will constitute an "act, practice, or course of business" which
operates or would operate as a fraud within the meaning of
RCW 21.20.020 for you to have custody of client funds or
securities unless:

(1) You notify the director. You notify the director
promptly on Form ADV that you have or may have custody;

(2) A qualified custodian maintains your clients'
funds and securities.

(a) A qualified custodian maintains your clients' funds
and securities:

(i) In a separate account for each client under that client's
name; or

(i1) In accounts that contain only your clients' funds and
securities, under either your name as agent or trustee for the
clients or, in the case of a pooled investment vehicle that you
manage, in the name of the pooled investment vehicle; and

(b) You maintain a separate record for each such account
which shows the name and address of the qualified custodian
where such account is maintained, the dates and amounts of
deposits in and withdrawals from such account, and the exact
amount of each client's beneficial interest in such account;

(3) You notify clients of the identity of the qualified
custodian. If you open an account with a qualified custodian
on your client's behalf, either under the client's name, under
your name as agent, or under the name of a pooled investment
vehicle, you notify the client in writing of the qualified custo-
dian's name, address, and the manner in which the funds or
securities are maintained, promptly when the account is
opened and following any changes to this information. If both
you and the qualified custodian send account statements to a
client to which you are required to provide this notice, you
must include in the notification provided to that client and in
any subsequent account statement you send that client a state-
ment urging the client to compare the account statements
from the custodian with those from you;

(4) Either you or a qualified custodian sends account
statements to your clients. You or a qualified custodian
sends your clients account statements subject to the following
requirements:

(a) Requirements if qualified custodian sends account
statements. If you do not send account statements to your
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clients, you have a reasonable basis for believing, after due
inquiry, that the qualified custodian sends an account state-
ment, at least quarterly, to each of your clients for which the
qualified custodian maintains funds or securities, within a
reasonable period of time after the end of the statement
period, identifying the amount of funds and of each security
in the account at the end of the period and setting forth all
transactions in the account during that period;

(b) Requirements if you send account statements. If
the qualified custodian does not send account statements to
your clients:

(1) You send account statements, at least quarterly, to
each of your clients for whom you have custody of funds or
securities, within a reasonable period of time after the end of
the statement period, identifying the amount of funds and of
each security of which you have custody at the end of the
period and setting forth all transactions during that period;

(i1) An independent certified public accountant verifies
all client funds and securities by actual examination at least
once during each calendar year, pursuant to a written agree-
ment between you and the accountant, at a time that is chosen
by the accountant without prior notice or announcement to
you and that is irregular from year to year. The written agree-
ment must provide for the first examination to occur within
six months of becoming subject to this subsection, except
that, if the investment adviser maintains client funds or secu-
rities pursuant to this rule as a qualified custodian, the agree-
ment must provide for the first examination to occur no later
than six months after obtaining the internal control report.
The written agreement must require the accountant to:

(A) File a certificate on Form ADV-E with the director
within one hundred twenty days of the time chosen by the
independent certified public accountant to conduct the exam-
ination, stating that it has examined the funds and securities
and describing the nature and extent of the examination; and

(B) Notify the director within one business day of the
finding of any material discrepancies during the course of the
examination, by means of a facsimile transmission or elec-
tronic mail, followed by first class mail, directed to the atten-
tion of the director; and

(C) File within four business days of the resignation or
dismissal from, or other termination of, the engagement, or
removing itself or being removed from consideration for
being reappointed, Form ADV-E accompanied by a state-
ment that includes:

(I) The date of such resignation, dismissal, removal, or
other termination, and the name, address, and contact infor-
mation of the independent certified public accountant; and

(IT) An explanation of any problems relating to examina-
tion scope or procedure that contributed to such resignation,
dismissal, removal, or other termination;

(5) A client may designate an independent represen-
tative to receive account statements. A client may desig-
nate an independent representative to receive, on his or her
behalf, notices and account statements as required under sub-
sections (3) and (4) of this section. You must not recommend
persons to serve as independent representatives;

(6) Investment advisers acting as qualified custodi-
ans. If you are an investment adviser that maintains, or if you
have custody because a related person maintains, client funds
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or securities pursuant to this rule as a qualified custodian in
connection with the advisory services you provide to clients:

(a) You must enter into an agreement with an indepen-
dent certified public accountant to conduct an examination to
verify client funds and securities as otherwise provided in
subsection (4)(b)(ii) of this section. The independent certified
public accountant you retain must be registered with, and
subject to regular inspection as of the commencement of the
professional engagement period, and as of each calendar
year-end, by, the Public Company Accounting Oversight
Board in accordance with its rules; and

(b) You must obtain, or receive from your related person,
within six months of becoming subject to this subsection (6)
and thereafter no less frequently than once each calendar year
a written internal control report prepared by an independent
certified public accountant subject to the following:

(1) The internal control report must include an opinion of
an independent certified public accountant as to whether con-
trols have been placed in operation as of a specific date, and
are suitably designed and are operating effectively to meet
control objectives relating to custodial services, including
safeguarding of funds and securities held by either you or a
related person on behalf of your clients;

(i1) The independent certified public accountant must
verify that the funds and securities are reconciled to a custo-
dian other than you or your related person; and

(iii) The independent certified public accountant must be
registered with, and subject to regular inspection as of the
commencement of the professional engagement period, and
as of each calendar year-end, by, the Public Company
Accounting Oversight Board in accordance with its rules.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-106 Additional custody requirements
for an investment adviser that directly deducts fees from
client accounts. (1) If you are an investment adviser regis-
tered or required to be registered under RCW 21.20.040 who
has custody as defined in WAC 460-24A-005(((8)) (6)
because you have the authority to directly deduct fees from
client accounts, you must comply with the ((safekeeping))
requirements in WAC 460-24A-105 and the following addi-
tional safeguards:

(2) You must have your client's written authorization.
You must have written authorization from your client to
deduct advisory fees from the account held with the qualified
custodian.

(b) You must provide notice to the qualified custodian
and an itemized invoice to your client. Each time a fee is
directly deducted from your client's account, you must con-
currently:

(1) Send the qualified custodian notice of the amount of
the fee to be deducted from your client's account; and

(i1) Send your client an invoice itemizing the fee. Item-
ization includes the formula used to calculate the fee, the fee
calculation itself, the amount of assets under management the
fee is based on, ((and)) the time period covered by the fee,
and if you charge performance compensation, the client's
cumulative net investment gain (or loss), and the amount of
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cumulative net investment gain above which you will receive
performance compensation. You must include the name of
the custodian(s) on the fee invoice.

(c) You must notify the director that you will comply
with these ((safelkeeping)) requirements. You must notify
the director on Form ADV that you will comply with the
((safekeeping)) requirements set forth in this section.

(2) Waiver of net worth and bonding requirements. If
you have custody as defined in WAC 460-24A-005((()) (6)
solely because you have the authority to have fees directly
deducted from client accounts and you comply with the
((safekeeping)) requirements set forth in this section, you are
not required to comply with the net worth and bonding
requirements for an investment adviser that has custody set
forth in WAC 460-24A-170.

(3) Waiver of audited balance sheet requirement. If
you have custody as defined in WAC 460-24A-005(((1H)) (6)
solely because you have the authority to directly deduct fees
from client accounts, you are not required to comply with the
requirement to file an audited balance sheet as set forth in
WAC 460-24A-060(1) if you comply with WAC 460-24A-

060(3), ((the-safekeeping)) requirements in WAC 460-24A-
105, and subsection (1) of this section.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-107 Additional custody requirements
for an investment adviser that manages a pooled invest-
ment vehicle or trust. (1) If you are an investment adviser
registered or required to be registered under RCW 21.20.040
that has custody as defined in WAC 460-24A-005 (((1)))
(6)(a)(iii), you must, in addition to complying with the ((safe-
keeping)) requirements set forth in WAC 460-24A-105,
either:

(a) Engage an independent party to authorize with-
drawals from the pooled account.

(1) You must enter into a written agreement with an inde-
pendent party to review all fees, expenses, and capital with-
drawals from the pooled accounts;

(i1) You must send all invoices or receipts to the indepen-
dent party, detailing the amount of the fee, expenses, or capi-
tal withdrawal and the method of calculation such that the
independent party can:

(A) Determine that the payment is in accordance with the
pooled investment vehicle standards (generally the partner-
ship agreement or membership agreement); and

(B) Forward, to the qualified custodian, approval for
payment of the invoice with a copy to the investment adviser;
and

(iii) You must notify the director on Form ADV that you
will comply with the safekeeping requirements in (a) of this
subsection; or

(b) Provide audited financial statements of the pooled
investment vehicle to all limited partners or members.

(1) You must cause the financial statements of the limited
partnership (or limited liability company, or another type of
pooled investment vehicle) for which you are a general part-
ner (or managing member or other comparable position) to be
subject to audit, at least annually, by an independent certified
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public accountant to be conducted in accordance with gener-
ally accepted auditing standards. The financial statements
must be prepared in accordance with generally accepted
accounting principles in the Unites States;

(i1) You must distribute the audited financial statements
to all limited partners (or members or other beneficial own-
ers), or the independent representative where one has been
designated, within one hundred twenty days of the end of the
pooled investment vehicle's fiscal year. If the limited partners
(or members or other beneficial owners) are themselves lim-
ited partnerships (or limited liability companies, or another
type of pooled investment vehicle) that are related persons to
you, you must distribute the audited financial statements to
each beneficial owner that is unrelated to you;

(iii) You must distribute, upon liquidation, the fund's
final audited financial statements prepared in accordance
with generally accepted accounting principles in the United
States to all limited partners (or members or other beneficial
owners), or the independent representative where one has
been designated, and the director promptly after the comple-
tion of such audit;

(iv) You must enter into a written agreement with the
independent certified public accountant who will audit the
financial statements of the pooled investment vehicle. The
written agreement with the independent certified public
accountant must require the independent certified public
accountant to, upon resignation or dismissal from, or other
termination of, the engagement, or upon removing itself or
being removed from consideration for being reappointed,
notify the director within four business days accompanied by
a statement that includes:

(A) The date of such resignation, dismissal, removal, or
other termination, and the name, address, and contact infor-
mation of the independent certified public accountant; and

(B) An explanation of any problems relating to audit
scope or procedure that contributed to such resignation, dis-
missal, removal, or other termination; and

(v) You must notify the director on Form ADV that you
will comply with the ((safekeeping)) requirements in (b)(i)
and (ii) of this subsection;

(2) You must deliver account statements to each lim-
ited partner (or member or other beneficial owner). If you
are an investment adviser registered or required to be regis-
tered under RCW 21.20.040 and you are an investment
adviser to a limited partnership (or managing member of a
limited liability company, or hold a comparable position for
another type of pooled investment vehicle), you must:

(a) Send the account statements required under WAC
460-24A-105 to each limited partner (or member or other
beneficial owner). If the limited partners (or members or
other beneficial owners) are themselves limited partnerships
(or limited liability companies, or another type of pooled
investment vehicle) that are your related persons, you must
send the account statements required under WAC 460-24A-
105 to each beneficial owner of the fund that is unrelated to
you; and

(b) Include the following information in the account
statements, which will satisfy the requirements under WAC
460-24A-105 (4)(a) and (b)(i):
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(i) The total amount of all additions to and withdrawals
from the fund as a whole as well as the opening and closing
net asset value of the fund at the end of the quarter based on
the fund's governing documents;

(i) A listing of the fund's long and short positions,
including cash equivalent positions, on the closing date of the
statement in a form and to the extent required by FASB Rule
ASC 946-210-50; and

(iii) The total amount of additions to and withdrawals
from the fund by the investor as well as the total value of the
investor's interest in the fund at the end of the quarter.

(3) If you engage an independent party, you are not
required to comply with the net worth and bonding
requirements for an investment adviser that has custody.
If you have custody solely as defined in WAC 460-24A-005
() (6)(a)(iii) and you comply with the safekeeping
requirements in WAC 460-24A-105 and subsection (1)(a) of
this section, you are not required to comply with the net
worth and bonding requirements for an investment adviser
that has custody set forth in WAC 460-24A-170.

(4) If you distribute audited financial statements of
the pooled investment vehicle to all beneficial owners, you
are not required to comply with the surprise examination
requirements. You are not required to comply with the sur-
prise examination requirements set forth in WAC 460-24A-
105 (4)(b)(ii) with respect to the account of a limited partner-
ship (or limited liability company, or another type of pooled
investment vehicle) that is subject to audit if you otherwise
comply with the safekeeping requirements in WAC 460-
24A-105 and subsection (1)(b) of this section.

(5) If you distribute audited financial statements of
the pooled investment vehicle to all beneficial owners, you
are not required to file an audited balance sheet. If you
have custody solely as defined in WAC 460-24A-005 (1))
(6)(a)(iii), you are not required to comply with the require-
ment to file an audited balance sheet as set forth in WAC 460-
24A-060(1) if you comply with WAC 460-24A-060(3), the
safekeeping requirements in WAC 460-24A-105, and sub-
sections (1)(b) and (2) of this section.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-108 Additional custody requirements
for an investment adviser that acts as trustee and invest-
ment adviser to a trust. If you are an investment adviser reg-
istered or required to be registered under RCW 21.20.040
that acts as an investment adviser to a trust and the trust has
retained you or one of your representatives, employees,
directors, or owners as trustee, you must comply with the fol-
lowing requirements:

(1) You must send invoices to the qualified custodian
and a person connected to the trust at the same time. You
must send to the grantor of the trust, the attorney for the trust
if it is a testamentary trust, the co-trustee (other than you or
one of your representatives, employees, directors, or own-
ers); or a defined beneficiary of the trust, at the same time that
you send any invoice to the qualified custodian, an invoice
showing the amount of the trustees' fee or investment man-
agement or advisory fee, the value of the assets on which the
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fees were based, and the specific manner in which the fees
were calculated.

(2) You must have an agreement with a qualified cus-
todian that contains certain terms. You must enter into a
written agreement with a qualified custodian that complies
with the following requirements:

(a) The agreement must restrict payments to you or
persons related to you. The agreement must specify that the
qualified custodian will neither deliver trust securities nor
transmit any funds to you or one of your representatives,
employees, directors, or owners, except that the qualified
custodian may pay trustees' fees to the trustee and investment
management or advisory fees to you, provided that:

(1) The grantor of the trust or attorneys for the trust, if it
is a testamentary trust, the co-trustee (other than you or one of
your representatives, employees, directors, or owners), or a
defined beneficiary of the trust has authorized the qualified
custodian in writing to pay those fees;

(i1) The statements for those fees show the amount of the
fees for the trustee and, in the case of statements for invest-
ment management or advisory fees, show the value of the
trust assets on which the fee is based and the manner in which
the fee was calculated; and

(iii) The qualified custodian agrees to send to the grantor
of the trust, the attorneys for a testamentary trust, the co-
trustee (other than you or one of your representatives,
employees, directors, or owners); or a defined beneficiary of
the trust, at least quarterly, a statement of all disbursements
from the account of the trust, including the amount of invest-
ment management fees paid to you and the amount of trust-
ees' fees paid to the trustee.

(b) The agreement must restrict the transfer of funds
or securities. Except as otherwise set forth in subsection
(1)(b)(i) of this section, the agreement must specify that the
qualified custodian may transfer funds or securities, or both,
of the trust only upon the direction of the trustee (who may be
you or one of your representatives, employees, directors, or
owners), who you have duly accepted as an authorized signa-
tory. The grantor of the trust or attorneys for the trust, if it is
a testamentary trust, the co-trustee (other than you or one of
your representatives, employees, directors, or owners), or a
defined beneficiary of the trust, must designate the authorized
signatory for management of the trust. The agreement must
further specify that the direction to transfer funds or securi-
ties, or both, can only be made to the following:

(1) To a trust company, bank trust department or broker-
age firm independent from you for the account of the trust to
which the assets relate;

(i1) To the named grantors or to the named beneficiaries
of the trust;

(iii) To a third person independent from you in payment
of the fees or charges of the third person including, but not
limited to:

(A) Attorney's, accountant's, or qualified custodian's fees
for the trust; and

(B) Taxes, interest, maintenance, or other expenses, if
there is property other than securities or cash owned by the
trust;
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(iv) To third persons independent from you for any other
purpose legitimately associated with the management of the
trust; or

(v) To a broker-dealer in the normal course of portfolio
purchases and sales, provided that the transfer is made on
payment against delivery basis or payment against trust
receipt.

(3) You must notify the director that you will comply
with these ((safekeeping)) requirements. You must notify
the director on Form ADV that you will comply with the
((safekeeping)) requirements set forth in this section.

(4) You are not required to comply with the net worth
and bonding requirements for an investment adviser that
has custody if you comply with these ((safekeeping))
requirements. If you have custody solely as defined in WAC
460-24A-005 ((H)) (6)(a)(iii) because you are the trustee of
a trust and you comply with the ((safekeeping)) requirements
in WAC 460-24A-105 and this section, you are not required
to comply with the net worth and bonding requirements for
an investment adviser that has custody set forth in WAC 460-
24A-170.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-109 Exceptions from custody
requirements. Exceptions from the custody requirements for
investment advisers that are registered or required to be reg-
istered under RCW 21.20.040 are available in the following
circumstances:

(1)(a) You are not required to engage a qualified cus-
todian to hold certain privately offered securities. You are
not required to comply with WAC 460-24A-105(2) with
respect to securities that are:

(i) Acquired from the issuer in a transaction or chain of
transactions not involving any public offering;

(i1) Uncertificated, and ownership thereof is recorded
only on books of the issuer or its transfer agent in the name of
the client; and

(iii) Transferable only with prior consent of the issuer or
holders of the outstanding securities of the issuer.

(b) Notwithstanding (a) of this subsection, the provisions
of this subsection (1) are available with respect to securities
held for the account of a limited partnership (or limited liabil-
ity company, or other type of pooled investment vehicle) only
if you comply with the requirements in WAC 460-24A-107
(D).

(2) You are not required to comply with the custody
requirements with respect to the account of a registered
investment company. You are not required to comply with
WAC 460-24A-105 through 460-24A-108 with respect to the
account of an investment company registered under the
Investment Company Act of 1940, 15 U.S.C. 80a-1 to 80a-
64.

(3) You are not required to comply with the custody
requirements with respect to a trust for the benefit of
your relative. You are not required to comply with the
((safekeeping)) requirements of WAC 460-24A-105 through
460-24A-108 or the net worth and bonding requirements for
an investment adviser that has custody set forth in WAC 460-
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24A-170 if you have custody solely because you or one of
your representatives, employees, directors, or owners is a
trustee for a beneficial trust, if all of the following conditions
are met for each trust:

(a) The beneficial owner of the trust is your parent, a
grandparent, a spouse or domestic partner, a sibling, a child,
((ex)) a grandchild, an aunt, an uncle, a niece, a nephew, or a
first cousin. These relationships ((shalt)) include "step" rela-
tionships.

(b) For each account under (a) of this subsection, you
comply with the following:

(i) You provide a written statement to each beneficial
owner of the account setting forth a description of the
requirements of WAC 460-24A-105 through 460-24A-108
and WAC 460-24A-170 and the reasons why you will not be
complying with those requirements;

(i) You obtain from each beneficial owner a signed and
dated statement acknowledging the receipt of the written
statement required under (b)(i) of this subsection; and

(ii1) You maintain a copy of both documents described in
(b)(i) and (ii) of this subsection until the account is closed or
you are no longer trustee.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-110 Agency cross transactions. (1)
For purposes of this rule, "agency cross transaction for an
advisory client" means a transaction in which a person acts as
an investment adviser in relation to a transaction in which the
investment adviser, or any person controlling, controlled by,
or under common control with such investment adviser,
including an investment adviser representative, acts as a bro-
ker-dealer for both the advisory client and another person on
the other side of the transaction. When acting in such capac-
ity such person is required to be registered as a broker-dealer
in this state unless excluded from the definition.

(2) If you are an investment adviser or investment
adviser representative, it ((shal-be)) is unlawful for you to
effect an agency cross transaction for an advisory client under
RCW 21.20.020(2) unless you satisfy these conditions:

(a) You obtain the written consent of the advisory client
prospectively authorizing you to effect agency cross transac-
tions for such client;

(b) Before obtaining such written consent from the cli-
ent, you make full written disclosure to the client that, with
respect to agency cross transactions, you will act as broker-
dealer for, receive commissions from and have a potentially
conflicting division of loyalties and responsibilities regarding
both parties to the transactions;

(c) At or before the completion of each agency cross
transaction, you or any other person relying on this rule sends
the client a written confirmation. You must include the fol-
lowing in the written confirmation:

(i) A statement of the nature of the transaction;

(i1) The date the transaction took place;

(iii) An offer to furnish, upon request, the time when the
transaction took place; and

(iv) The source and amount of any other remuneration
the investment adviser received or will receive in connection
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with the transaction. In the case of a purchase, if the invest-
ment adviser was not participating in a distribution, or, in the
case of a sale, if the investment adviser was not participating
in a tender offer, the written confirmation may state whether
the investment adviser has been receiving or will receive any
other remuneration and that the investment adviser will fur-
nish the source and amount of such remuneration to the client
upon the client's written request;

(3) At least annually, and with or as part of any written
statement or summary of the account from the investment
adviser, the investment adviser or any other person relying on
this rule sends each client a written disclosure statement iden-
tifying:

(a) The total number of agency cross transactions during
the period for the client since the date of the last such state-
ment or summary; and

(b) The total amount of all commissions or other remu-
neration the investment adviser received or will receive in
connection with agency cross transactions for the client
during the period.

(4) Each written disclosure and confirmation required by
this rule must include a conspicuous statement that the client
may revoke the written consent required under subsection
(2)(a) of this section at any time by providing written notice
to the investment adviser.

(5) No agency cross transaction may be effected in
which the same investment adviser recommended the trans-
action to both any seller and any purchaser.

(6) Nothing in this rule ((sheH)) will be construed to
relieve an investment adviser or investment adviser represen-
tative from acting in the best interest of the client, including
fulfilling his duty with respect to the best price and execution
for the particular transaction for the client nor ((shalt)) will it
relieve any investment adviser or investment adviser repre-
sentative of any other disclosure obligations imposed by the
Securities Act of Washington, chapter 21.20 RCW, and the
rules and regulations thereunder.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-120 Compliance procedures and
practices. If you are an investment adviser registered or
required to be registered under RCW 21.20.040, or a federal
covered adviser, and have more than one employee, it is
unlawful under RCW 21.20.020 for you to provide invest-
ment advice to clients unless you:

(1) Policies and procedures. ((Adopt-andimplement))
Establish, maintain, and enforce written policies and proce-
dures reasonably designed to prevent violation, by you and
your supervised persons, of the Securities Act of Washing-
ton, chapter 21.20 RCW, and the rules adopted thereunder,
and the federal securities laws;

(2) Annual review of policies and procedures. Review,
no less frequently than annually, the adequacy of the policies
and procedures established pursuant to this section and the
effectiveness of their implementation; ((and))

(3) Chief compliance officer. Designate an individual
responsible for administering the policies and procedures that
you adopt under subsection (1) of this section and under
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WAC 460-24A-122, 460-24A-125, 460-24A-126, 460-24A-
200 (1)(t), (aa), and (bb); and

(4) You must tailor the policies and procedures required
by this section to the facts and circumstances of your business
model, taking into account the size of your firm, the type(s)
of services you provide, and the number of locations that you
have.

NEW SECTION

WAC 460-24A-122 Material nonpublic information
policies and procedures. If you are an investment adviser
registered or required to be registered under RCW 21.20.040,
or a federal covered adviser, it is unlawful under RCW
21.20.020 for you to provide investment advice to clients
unless you comply with the following requirements:

(1) You must establish, maintain, and enforce written
policies and procedures reasonably designed to prevent the
misuse of material, nonpublic information by you or any per-
son associated with you;

(2) You must review, no less frequently than annually,
the adequacy of the policies and procedures established pur-
suant to this section and the effectiveness of its implementa-
tion; and

(3) You must tailor the policies and procedures required
by this section to the facts and circumstances of your business
model, taking into account the size of your firm, the type(s)
of services you provide, and the number of locations that you
have.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-125 Proxy voting. If you are an invest-
ment adviser registered or required to be registered under
RCW 21.20.040, or a federal covered adviser, it is unlawful
under RCW 21.20.020 for you to have or to exercise voting
authority with respect to client securities, unless you:

(1) ((Adept—and—implement)) Establish, maintain, and
enforce written policies and procedures that are reasonably
designed to ensure that you vote client securities in the best
interest of clients, which procedures must include how you
address material conflicts that may arise between your inter-
ests and those of your clients;

(2) Disclose to clients how they may obtain information
from you about how you voted with respect to their securi-
ties; and

(3) Describe to clients your proxy voting policies and
procedures and, upon request, furnish a copy of the policies
and procedures to the requesting client.

NEW SECTION

WAC 460-24A-126 Business continuity and succes-
sion plan. If you are an investment adviser registered or
required to be registered pursuant to RCW 21.20.040, or a
federal covered adviser, it is unlawful under RCW 21.20.020
for you to provide investment advice to clients unless you
comply with the following requirements:

(1) You must establish, maintain, and enforce written
procedures relating to a business continuity and succession
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plan. The business continuity and succession plan must pro-
vide for at least the following:

(a) The protection, backup, and recovery of books and
records;

(b) Alternate means of communications with customers,
key personnel, employees, vendors, service providers
(including third-party custodians), and regulators including,
but not limited to, providing notice of a significant business
interruption or the death or unavailability of key personnel or
other disruptions or cessation of business activities;

(c) Office relocation in the event of temporary or perma-
nent loss of a principal place of business;

(d) Assignment of duties to qualified responsible persons
in the event of the death or unavailability of key personnel,
and

(e) Otherwise minimizing service disruption and client
harm that could result from a sudden, significant business
interruption.

(2) You must review, no less frequently than annually,
the adequacy of the business continuity and succession plan
established pursuant to this section and the effectiveness of
its implementation.

(3) You must tailor the business continuity and succes-
sion plan required by this section to the facts and circum-
stances of your business model, taking into account the size
of your firm, the type(s) of services you provide, and the
number of locations that you have.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-130 Contents of investment advisory
contract. If you are an investment adviser registered or
required to be registered under RCW 21.20.040, it is unlaw-
ful under RCW 21.20.020 and 21.20.030 for you to provide
investment advice unless you have a written investment advi-
sory contract with the person you are advising. Further, it is
unlawful under RCW 21.20.020 and 21.20.030 for you to
enter into, extend, or renew any investment advisory contract
unless ((i)) the contract provides in writing:

(1) The services to be provided, the term of the contract,
the investment advisory fee, the formula for computing the
fee, the amount of prepaid fee to be returned in the event of
termination or nonperformance of the contract, and whether
and the extent to which the contract grants discretionary
authority to you and any limits on such authority. The con-
tract must describe these items with specificity;

(2) A statement that you will make no direct or indirect
assignment or transfer of the contract ((may-be-madeby-you))
without the written consent of the client or other party to the
contract. You may not assign a contract through implied or
negative consent;

(3) A statement that you ((shall)) will not be compen-
sated on the basis of a share of capital gains upon or capital
appreciation of the funds or any portion of the funds of the
client except as permitted under WAC 460-24A-150;

(4) A statement that if you are a partnership, you ((shal))
must notify the client or other party to the investment contract
of any change in the membership of the partnership within a
reasonable time after the change;
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(5) A statement that if you are an investment adviser who
has custody as a consequence of your authority to make with-
drawals from client accounts to pay your advisory fee,
((that)) the contract gives you the authority to deduct your
advisory fees from the account held with the qualified custo-
dian;

(6) The nature and extent to which you are granted proxy
voting authority with respect to client securities;

(7) The terms for termination of the contract;

(8) The nature and extent to which you may deliver elec-
tronically the documents specified in WAC 460-24A-145,
account statements, fee invoices, and other documents and
the extent and manner in which a client may opt out of receiv-
ing documents electronically; ((and))

(9) A _statement that you must deliver the brochure
required by WAC 460-24A-150 to an advisory client or pro-
spective advisory client not less than forty-eight hours prior
to entering into any investment advisory contract with such
client or prospective client. Alternately, if you will provide
the brochure at the time of entering into any such contract, the
investment advisory contract must provide that the advisory

client has a right to terminate the contract without penalty
within five business days after entering into the contract;

(10) A statement that the investment adviser must obtain
the client's written consent in order to revise any material
terms of the investment advisory contract;

(11) The full legal name of the investment adviser, the
contact information for the investment adviser, and an indica-
tion of the preferred method for clients to contact the invest-
ment adviser;

(12) A statement that the investment adviser owes the

client a fiduciary duty; and if the investment adviser manages

a pooled investment vehicle, a statement that each investor in
the pooled investment vehicle is a client of the investment

adviser; and

(13) For clients residing in Washington, the advisory
contract ((shalt)) must not waive or limit compliance with, or
require indemnification for any violations of, any provision
of the Securities Act of Washington, chapter 21.20 RCW,_or
the rules adopted thereunder.

NEW SECTION

WAC 460-24A-135 Dissemination of advisory fee
billing information for advisers who do not directly
deduct fees. (1) If you are an investment adviser registered or
required to be registered pursuant to RCW 21.20.040, it is
unlawful under RCW 21.20.020 for you to provide invest-
ment advice to clients unless you deliver written billing infor-
mation to your advisory clients each time you charge an advi-
sory fee. The written billing information must include the
fee(s) charged, the formula used to calculate the fee(s), the
fee calculation itself, the amount of assets under management
the fee is based on, and the time period covered by the fee(s).
If you charge performance compensation, the written billing
information must also include the client's cumulative net
investment gain (or loss) and the amount of cumulative net
investment gain over which you will receive performance
compensation. You must include the name of the custodian(s)
on the fee invoice.
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(2) The provision of invoices in accordance with WAC
460-24A-106 (1)(b) will satisfy the requirements of this sec-
tion.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-145 Investment adviser brochure
rule. (1) General requirements. Unless otherwise provided
in this rule, if you are an investment adviser registered or
required to be registered pursuant to RCW 21.20.040, you
((shaHt)) must, in accordance with the provisions of this sec-
tion, deliver to each advisory client and prospective advisory
client:

(a) A brochure which may be a copy of Part 2A of your
Form ADV or written documents containing the information
required by Part 2A of Form ADV. The brochure must com-
ply with the language, organizational format and filing
requirements specified in the Instructions to Form ADV Part
2;

(b) A copy of your Part 2B brochure supplement for each
individual:

(1) Providing investment advice and having direct con-
tact with clients in this state; or

(i1) Exercising discretion over assets of clients in this
state, even if no direct contact is involved;

(c) A copy of your Part 2A Appendix 1 wrap fee bro-
chure if you sponsor or participate in a wrap fee account;

(d) A summary of material changes, which may be
included in Form ADV Part 2 or given as a separate docu-
ment; and

(e) Such other information as the director may require.

(2) Delivery.

(a) Initial delivery. Except as provided in (¢) of this sub-
section, you ((shal)) must deliver the materials required by
this section to an advisory client or prospective advisory cli-
ent (i) not less than forty-eight hours prior to entering into
any investment advisory contract with such client or prospec-
tive client, or (ii) at the time of entering into any such con-
tract, if the advisory client has a right to terminate the con-
tract without penalty within five business days after entering
into the contract.

(b) Annual delivery. Except as provided in ((¢€})) (d) of
this subsection, if there have been any material changes that
have taken place since the last summary and brochure deliv-
ery to your clients, you must:

(i) Deliver within one hundred twenty days of the end of
your fiscal year a free, updated brochure and related brochure
supplements which include or are accompanied by a sum-
mary of the material changes; or

(i1) Deliver a summary of material changes that includes
an offer to provide a copy of the updated brochure and sup-
plements and information on how the client may obtain a
copy of the brochure and supplements. You must mail or
deliver any materials requested by the client pursuant to such
an offer within seven days of the receipt of the request.

(c) Other-than-annual delivery. If the instructions to
Form ADV require you to file an other-than-annual amend-
ment, and if the amendment adds disclosure of an event or
materially revises information already disclosed about an
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event in response to Item 9 of Part 2A of Form ADV, or Item
3 of Part 2B of Form ADV, you must promptly deliver the
following to each client:

(1) The amended brochure or brochure supplement, along
with a statement describing the material change in disci-
plinary information; or

(ii) A statement describing the material change in disci-

plinary information and an offer to deliver the amended bro-
chure.

(d) Exception for certain clients. You are not required
to deliver the materials set forth in (1) of this section to:

(1) Clients receiving advisory services solely pursuant to
a contract for impersonal advisory services requiring a pay-
ment of less than two hundred dollars;

(i1) An investment company registered under the Invest-
ment Company Act of 1940; or

(iii) A business development company as defined in the
Investment Company Act of 1940 and whose advisory con-
tract meets the requirements of section 15c of that act.

(3) Electronic delivery. You may deliver the materials
required by this section electronically if you:

(a) In the case of an initial delivery to a potential client,
obtain a verification that readable copies of the materials
were received by the client;

(b) In the case of deliveries other than initial deliveries,
obtain each client's prior consent to provide the materials
electronically;

(c) In_the case of deliveries through a passive delivery
system such as a web site or portal, you notify the client when
the materials become available on the system;

(d) Prepare the electronically delivered materials in the
format prescribed in ((€a})) subsection (1) of this ((subsee-
tien)) section and the instructions to Form ADV Part 2;

((€8))) (e) Deliver the materials in a format that can be
retained by the client in either electronic or paper form; and

((¢e))) () Establish procedures to supervise personnel
transmitting the materials and prevent violations of this rule.

(4) Delivery to limited partners. If you are the adviser
to a limited partnership, a limited liability company, or a
trust, then you must treat each of the partnership's limited
partners, the company's members, or the trust's beneficial
owners, as a client. For purposes of this section, a limited lia-
bility partnership or limited liability limited partnership is a
"limited partnership."

(5) Omission of inapplicable information. If you ren-
der substantially different types of investment advisory ser-
vices to different advisory clients, you may provide them
with different disclosure materials, provided that each client
receives all applicable information about services and fees.
The disclosure delivered to a client may omit any information
required by Part 2 of Form ADV if such information is appli-
cable only to a type of investment advisory service or fee
which is not rendered or charged, or proposed to be rendered
or charged, to that client or prospective client.

(6) Other disclosure obligations. Nothing in this sec-
tion ((shall)) relieves you from any obligation to disclose any
information to your advisory clients or prospective advisory
clients not specifically required by this rule under chapter
21.20 RCW, the rules and regulations thereunder, or any
other federal or state law.
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(7) Definitions. For the purposes of this rule:

(a) "Contract for impersonal advisory services" means
any contract relating solely to the provision of investment
advisory services:

(1) By means of written material or oral statements which
do not purport to meet the objectives or needs of specific
individuals or accounts;

(i1) Through the issuance of statistical information con-
taining no expression of opinion as to the investment merits
of a particular security; or

(iii) Any combination of the foregoing services.

(b) "Entering into," in reference to an investment advi-
sory contract, does not include an extension or renewal with-
out material change of any such contract which is in effect
immediately prior to such extension or renewal.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-150 Performance compensation
arrangements. (1) General. If you are an investment adviser
you may, without violating RCW 21.20.030(1), enter into,
extend, or renew an investment advisory contract which pro-
vides for compensation to you on the basis of a share of cap-
ital gains upon or capital appreciation of the funds, or any
portion of the funds, of the client if:

(a) You are an investment adviser who is not registered
and is not required to be registered under RCW 21.20.040; or

(b) The client is a "qualified client" as defined in subsec-
tion (2) of this section and the conditions of subsections (3)
through (8) of this section are met.

(2) Definitions. For the purposes of this section:

(a) The term "qualified client" means:

(1) A natural person who, or a company that, immedi-
ately after entering into the contract has at least one million
dollars under the management of the investment adviser;

(i1) A natural person who, or a company that, the invest-
ment adviser entering into the contract (and any person acting
on his or her behalf) reasonably believes, immediately prior
to entering into the contract, either:

(A) Has a net worth (together, in the case of a natural
person, with assets held jointly with a spouse) of more than
((twe)) 2.1 million dollars. For purposes of calculating a nat-
ural person's net worth:

(I) The person's primary residence must not be included
as an asset;

(IT) Indebtedness secured by the person's primary resi-
dence, up to the estimated fair market value of the primary
residence at the time the investment advisory contract is
entered into may not be included as a liability (except that if
the amount of such indebtedness outstanding at the time of
calculation exceeds the amount outstanding sixty days before
such time, other than as a result of the acquisition of the pri-
mary residence, the amount of such excess must be included
as a liability); and

(IIT) Indebtedness that is secured by the person's primary
residence in excess of the estimated fair market value of the
residence must be included as a liability; or

(B) Is a qualified purchaser as defined in section 2
(a)(51)(A) of the Investment Company Act of 1940 (15
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U.S.C. 80a-2 (a)(51)(A)) at the time the contract is entered
into; or

(iii) A natural person who immediately prior to entering
into the contract is:

(A) An executive officer, director, trustee, general part-
ner, or person serving in a similar capacity, of the investment
adviser; or

(B) An employee of the investment adviser (other than
an employee performing solely clerical, secretarial, or admin-
istrative functions with regard to the investment adviser)
who, in connection with his or her regular functions or duties,
participates in the investment activities of such investment
adviser, provided that such employee has been performing
such functions and duties for or on behalf of the investment
adviser, or substantially similar functions or duties for or on
behalf of another company for at least twelve months.

(b) The term "company" has the same meaning as in sec-
tion 202 (a)(5) of the Investment Advisers Act of 1940 (15
U.S.C. 80b-2 (a)(5)), but does not include a company that is
required to be registered under the Investment Company Act
of 1940 but is not registered.

(c) The term "private investment company" means a
company that would be defined as an investment company
under section 3(a) of the Investment Company Act of 1940
(15 U.S.C. 80a-3(a)) but for the exception provided from that
definition by section 3 (c)(1) of such Act (15 U.S.C. 80a-3
(c)(1)).

(d) The term "executive officer" means the president,
any vice president in charge of a principal business unit, divi-
sion or function (such as sales, administration, or finance),
any other officer who performs a policy-making function, or
any other person who performs similar policy-making func-
tions, for the investment adviser.

(3) Compensation formula. The compensation paid to
you with respect to the performance of any securities over a
given period must be based on a formula with the following
characteristics:

(a) In the case of securities for which market quotations
are readily available within the meaning of Securities and
Exchange Commission Rule 2a-(4)(a)(1) under the Invest-
ment Company Act of 1940 (Definition of "Current Net
Asset Value" for Use in Computing Periodically the Current
Price of Redeemable Security), 17 C.F.R. 270.2a-4 (a)(1), as
amended effective February 7, 2014, the formula must
include the realized capital losses and unrealized capital
depreciation of the securities over the period;

(b) In the case of securities for which market quotations
are not readily available within the meaning of Securities and
Exchange Commission Rule 2a-4 (a)(1) under the Investment
Company Act of 1940, 17 C.F.R. 270.2a-4 (a)(1), as
amended effective February 7, 2014, the formula must
include:

(i) The realized capital losses of securities over the
period;

(i) If the unrealized capital appreciation of the securities
over the period is included, the unrealized capital deprecia-
tion of the securities over the period; ((and))

(¢) The formula must provide that any compensation
paid to you under this section is based on the gains less the
losses (computed in accordance with (a) and (b) of this sub-
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section) in the client's account ((fer-aperiod-ofnotless-than

ene-year)) over a specified period. The formula must not cal-
culate the compensation more frequently than once per calen-
dar quarter. However, if your client invests mid-period in a

private fund that you manage, you may apply the compensa-

tion formula to that client for the partial period in order to
keep the client on the same schedule as the other clients who

invest in the private fund; and

(d) The formula must reflect that you will only receive

performance compensation on the client's cumulative net
investment gain, and only upon the amount of the client's
cumulative net investment gain for which you have not previ-
ously received a performance fee.

(4) Client disclosure. To the extent not otherwise dis-
closed on Form ADV Part 2, you must disclose in writing to
the client all material information concerning the proposed
advisory arrangement, including the following:

(a) That the fee arrangement may create an incentive for
the investment adviser to make investments that are riskier or
more speculative than would be the case in the absence of a
performance fee;

(b) Where relevant, that the investment adviser may
receive increased compensation with regard to unrealized
appreciation as well as realized gains in the client's account;

(¢) The period which will be used to measure investment
performance throughout the contract and their significance in
the computation of the fee;

(d) The nature of any index which will be used as a com-
parative measure of investment performance, the significance
of the index, and the reason the investment adviser believes
that the index is appropriate; and

() Where your compensation is based in part on the
unrealized appreciation of securities for which market quota-
tions are not readily available within the meaning of Securi-
ties and Exchange Commission Rule 2a-4 (a)(1) under the
Investment Company Act of 1940, 17 C.F.R. 270.2a-4 (a)(1),
as amended effective February 7, 2014, how the securities
will be valued and the extent to which the valuation will be
independently determined.

(5) Equity owners. In the case of a private investment
company, as defined in subsection (2)(c) of this rule, an
investment company registered under the Investment Com-
pany Act of 1940, or a business development company, as
defined in section 202 (a)(22) of the Investment Advisers Act
of 1940, each equity owner of any such company (except for
the investment adviser entering into the contract and any
other equity owners not charged a fee on the basis of a share
of capital gains or capital appreciation) will be considered a
client for the purposes of subsection (1) of this rule.

(6) Informed consent. You or any of your investment
adviser representatives that enter into a contract under this
rule, must reasonably believe, immediately before entering
into the contract that the contract represents an arm's length
arrangement between the parties and that the client, alone or
together with the client's independent agent, understands the
proposed method of compensation and its risks.

(7) Nonexclusive. Any person entering into or perform-
ing an investment advisory contract under this section is not
relieved of any obligations under RCW 21.20.020 or any
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other applicable provision of the Securities Act of Washing-
ton, chapter 21.20 RCW, or any rule or order thereunder.

(8) Obligations of independent representative. Noth-
ing in this section ((skall)) relieves a client's independent rep-
resentative from any obligation to the client under applicable
law.

(9) Transition rules.

(a) Registered investment advisers. If you are a regis-
tered investment adviser that entered into a contract and sat-
isfied the conditions of this section that were in effect when
the contract was entered into, you will be considered to sat-
isfy the conditions of this section. If a natural person or com-
pany who was not a party to the contract becomes a party
(including an equity owner of a private investment company
advised by the adviser), however, the conditions of this sec-
tion in effect at that time will apply with regard to that person
or company.

(b) Registered investment advisers that were previ-
ously not registered. This section ((shal)) does not apply to
an advisory contract entered into when you were not required
to register and were not registered. If a natural person or a
company who was not a party to the contract becomes a party
(including an equity owner of a private investment company
advised by the adviser) when you are registered or required to
register, however, the conditions of this section in effect at
that time will apply with regard to that person or company.

(c) Certain transfers of interest. Solely for purposes of
(a) and (b) of this subsection, a transfer of an equity owner-
ship interest in a private investment company by gift or
bequest, or pursuant to an agreement related to a legal sepa-
ration or divorce, will not cause the transferee to "become a
party" to the contract and will not cause this section to apply
to such transferee.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-170 Minimum ((finaneial)) net worth
requirements for investment advisers. (1) If you are an
investment adviser registered or required to be registered
under RCW 21.20.040, who has custody of client funds or
securities, you ((shall)) must maintain at all times a minimum
net worth of $35,000 unless provided otherwise in this chap-
ter. If you are an investment adviser registered or required to
be registered under RCW 21.20.040, who has discretionary
authority over client funds or securities, but does not have
custody of client funds or securities, you ((shal)) must main-
tain at all times a minimum net worth of $10,000.

(2) If you are an investment adviser registered or
required to be registered under RCW 21.20.040 who has cus-
tody or discretionary authority over client funds or securities,
but does not meet the minimum net worth requirements in
subsection (1) of this section you ((shal)) must maintain a
bond in the amount of the net worth deficiency rounded up to
the nearest $5,000. Any bond required by this section
((shal)) must be in the form determined by the director,
issued by a company qualified to do business in this state, and
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((shal)) must be subject to the claims of all clients of the
investment adviser regardless of the clients' states of resi-
dence.

(3) If you are an investment adviser registered or
required to be registered under RCW 21.20.040, you ((shall))
must maintain at all times a positive net worth.

(4) Unless otherwise exempted, as a condition of the
right to transact business in this state, if you are an investment
adviser registered or required to be registered under RCW
21.20.040 you ((shalt)) must, by the close of business on the
next business day, notify the director if your net worth is less
than the minimum required. After transmitting such notice,
you ((sheH)) must file, by the close of business on the next
business day, a report with the director of its financial condi-
tion, including the following:

(a) A trial balance of all ledger accounts;

(b) A statement of all client funds or securities which are
not segregated,

(¢) A computation of the aggregate amount of client led-
ger debit balances; and

(d) A statement as to the number of client accounts.

(5) For purposes of this section, the term "net worth"
((shall)) meang an excess of assets over liabilities, as deter-
mined by generally accepted accounting principles, but
((shalt)) does not include the following as assets:

(a) Prepaid expenses (except as to items properly classi-
fied as assets under generally accepted accounting principles
in the United States), deferred charges, goodwill, franchise
rights, organizational expenses, patents, copyrights, market-
ing rights, unamortized debt discount and expense, and all
other assets of intangible nature; and

(b) In the case of an individual: Primary residence, home
furnishings, automobile(s), and any other personal items not
readily marketable ((inthe-ease-ef-anindividual));

(c) In the case of a corporation: Advances or loans to

stockholders and officers ((inthe-ease-ofacorporation-and));

(d) In the case of a partnership: Advances or loans to

partners ((inthe-ease-ef-apartnership)); and

(e) For limited liability companies: Advances or loans to
members and managers.

(6) For purposes of this section, if you are an investment
adviser you ((shall)) will not be deemed to be exercising dis-
cretion when you place trade orders with a broker-dealer pur-
suant to a third-party trading agreement if:

(a) You have executed an investment adviser contract
exclusively with your client which acknowledges that a third-
party trading agreement will be executed to allow you to
effect securities transactions for your client in your client's
broker-dealer account;

(b) Your contract specifically states that your client does
not grant discretionary authority to you and you in fact do not
exercise discretion with respect to the account; and

(c) A third-party trading agreement is executed between
your client and a broker-dealer which specifically limits your
authority in your client's broker-dealer account to the place-
ment of trade orders and deduction of investment adviser
fees.

(7) The director may require that a current appraisal be
submitted in order to establish the worth of any asset for the
purposes of meeting the minimum net worth requirements in
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subsection (1) of this section or the positive net worth
requirement in subsection (3) of this section.

(8) If you are an investment adviser that has its principal
place of business in a state other than this state, you ((shall))
must maintain only such minimum net worth as required by
the state in which you maintain your principal place of busi-
ness, provided you are ((Heensed)) registered in that state and
are in compliance with that state's minimum capital require-
ments.

NEW SECTION

WAC 460-24A-190 Training regarding vulnerable
adults. If you are an investment adviser registered or
required to be registered pursuant to RCW 21.20.040, or a
federal covered adviser, it is unlawful under RCW 21.20.020
for you to provide investment advice to clients unless you
provide training concerning financial exploitation of vulnera-
ble adults pursuant to RCW 74.34.220. You must provide the
training to your investment adviser representatives and to
your employees who have contact with clients and access to
account information on a regular basis and as part of their
jobs. The training must include recognition of indicators of
financial exploitation of a vulnerable adult, the manner in
which employees may report suspected financial exploitation
to the department of social and health services and law
enforcement as permissive reporters, and steps employees
may take to prevent suspected financial exploitation of a vul-
nerable adult as authorized by law or agreements between
you and your clients.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-200 Books and records to be main-
tained by investment advisers. (1) If you are an investment
adviser registered or required to be registered pursuant to
RCW 21.20.040, you ((shal)) must make and keep true,
accurate, and current the following books, ledgers, and
records:

(a) A journal or journals, including cash receipts and dis-
bursement records, and any other records of original entry
forming the basis of entries in any ledger.

(b) General and auxiliary ledgers (or other comparable
records) reflecting asset, liability, reserve, capital, income
and expense accounts.

(¢) A memorandum of each order given by you for the
purchase or sale of any security, of any instruction received
by you from a client concerning the purchase, sale, receipt or
delivery of a particular security, and of any modification or
cancellation of any such order or instruction. The memoranda
((shaH)) must show the terms and conditions of the order,
instruction, modification or cancellation; ((shalt)) must iden-
tify the person connected with you who recommended the
transaction to the client and the person who placed the order;
and ((sheH)) must show the account for which entered, the
date of entry, and the bank or broker-dealer by or through
whom executed where appropriate. Orders entered pursuant
to the exercise of a power of attorney ((shaH)) must be so des-
ignated.
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(d) All check books, bank statements, canceled checks
and cash reconciliations of the investment adviser.

(e) All bills or statements (or copies thereof), paid or
unpaid, relating to your business.

(f) All trial balances, financial statements, and internal
audit working papers or other supporting financial records
relating to your business as an investment adviser. For pur-
poses of this subsection, "financial statements" ((shall))
means a balance sheet prepared in accordance with generally
accepted accounting principles in the United States, an
income statement, a cash flow statement, and a net worth
computation, if applicable, as required by WAC 460-24A-
170.

(g2) ((Originals)) Physical or electronic copies of all writ-
ten communications received and copies of all written com-
munications sent by you relating to your investment advisory
business including, but not limited to:

(1) Any recommendation made or proposed to be made
and any advice given or proposed to be given;

(i1) Any receipt, disbursement or delivery of funds or
securities; and

(iii) The placing or execution of any order to purchase or
sell any security: Provided, however, That you ((shal)) will
not be required to keep any unsolicited market letters and
other similar communications of general public distribution
not prepared by or for you: And provided, That if you send
any notice, circular or other advertisement offering any
report, analysis, publication or other investment advisory ser-
vice to more than ten persons, you ((shal)) will not be
required to keep a record of the names and addresses of the
persons to whom it was sent, except that if such notice, circu-
lar or advertisement is distributed to persons named on any
list, you ((shall)) must retain with the copy of such notice, cir-
cular or advertisement a memorandum describing the list and
the source thereof.

(h) A list or other record of all accounts in which you are
vested with any discretionary authority over the funds, secu-
rities or transactions of any client.

(i) A copy of all powers of attorney and other evidences
of the granting of any discretionary authority by any client to
you.

(j) A written copy of each signed agreement entered into
by you with any client and all other written agreements other-
wise relating to your business as an investment adviser.

(k) A file containing a copy of each notice, circular,
advertisement, newspaper article, investment letter, bulletin
or other communication, including by electronic media, and
all amendments thereto, that you circulate or distribute,
directly or indirectly, to two or more persons (other than per-
sons connected with you), and if such communication recom-
mends the purchase or sale of a specific security and does not
state the reasons for the recommendation, a memorandum by
you indicating the reasons for the recommendation.

(I)(1) A record of every transaction in a security in which
you or any of your advisory representatives has, or by reason
of such transaction acquires, any direct or indirect beneficial
ownership, except:

(A) Transactions effected in any account over which nei-
ther you nor any of your advisory representatives has any
direct or indirect influence or control; and
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(B) Transactions in securities which are direct obliga-
tions of the United States.

The record ((shalt)) must state the title and amount of the
security involved; the date and nature of the transaction (i.e.,
purchase, sale or other acquisition or disposition); the price at
which it was effected; and the name of the broker-dealer or
bank with or through whom the transaction was effected. The
record may also contain a statement declaring that the report-
ing or recording of any such transaction ((shall)) will not be
construed as an admission that you or your advisory repre-
sentative has any direct or indirect beneficial ownership in
the security. You ((shal)) must record each transaction not
later than ten days after the end of the calendar quarter in
which the transaction was effected.

(i1) For the purposes of this subsection (1)(1), the follow-
ing definitions will apply:

(A) "Advisory representative" ((shall)) means any of
your partners, officers or directors; any employee who partic-
ipates in any way in the determination of which recommen-
dations ((shalt)) will be made, or whose functions or duties
relate to the determination of which recommendation
((shalt)) will be made; any employee who, in connection with
his or her duties, obtains any information concerning which
securities are being recommended prior to the effective dis-
semination of the recommendations; and any of the following
persons who obtain information concerning securities recom-
mendations being made by you prior to the effective dissem-
ination of the recommendations:

(I) Any person in a control relationship to you;

(IT) Any affiliated person of a controlling person; and

(III) Any affiliated person of an affiliated person.

(B) "Control" ((shalt)) means the power to exercise a
controlling influence over the management or policies of a
company, unless such power is solely the result of an official
position with such company. Any person who owns benefi-
cially, either directly or through one or more controlled com-
panies, more than twenty-five percent of the voting securities
of a company ((shall)) will be presumed to control such com-
pany.

(ii1) You ((shaH)) will not be deemed to have violated the
provisions of this subsection (1) because of the failure to
record securities transactions of any ((adviseryrepresenta-
tve)) supervised person if you establish that you instituted
adequate procedures, and used reasonable diligence to obtain
promptly, reports of all transactions required to be recorded.

(m)(i) Notwithstanding the provisions of (1) of this sub-
section, if you are primarily engaged in a business or busi-
nesses other than advising investment advisory clients, you
must maintain a record of every transaction in a security in
which you or any of your advisory representatives (as herein-
after defined) has, or by reason of any transaction acquires,
any direct or indirect beneficial ownership, except:

(A) Transactions effected in any account over which nei-
ther you nor any of your advisory representatives has any
direct or indirect influence or control; and

(B) Transactions in securities which are direct obliga-
tions of the United States.

The record ((shalt)) must state the title and amount of the
security involved; the date and nature of the transaction (i.e.,
purchase, sale, or other acquisition or disposition); the price
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at which it was effected; and the name of the broker-dealer or
bank with or through whom the transaction was effected. The
record may also contain a statement declaring that the report-
ing or recording of any transaction shall not be construed as
an admission that you or any of your advisory representatives
has any direct or indirect beneficial ownership in the security.
You ((sheHl)) must record a transaction not later than ten days
after the end of the calendar quarter in which the transaction
was effected.

(i1) You are "primarily engaged in a business or busi-
nesses other than advising investment advisory clients" if, for
each of your most recent three fiscal years or for the period of
time since organization, whichever is lesser, you derived, on
an unconsolidated basis, more than fifty percent of:

(A) Your total sales and revenues; and

(B) Your income (or loss) before income taxes and
extraordinary items, from such other business or businesses.

(iii) For purposes of this subsection (1)(m) of this section
the following definitions will apply:

(A) "Advisory representative," when used in connection
with a company primarily engaged in a business or busi-
nesses other than advising investment advisory clients,
((shall)) means any partner, officer, director, or employee of
the investment adviser who participates in any way in the
determination of which recommendation shall be made, or
whose functions or duties relate to the determination of
which securities are being recommended prior to the effec-
tive dissemination of the recommendations; and any of the
following persons who obtain information concerning securi-
ties recommendations being made by the investment adviser
prior to the effective dissemination of the recommendations
or of the information concerning the recommendations:

(I) Any person in a control relationship to the investment
adviser;

(II) Any affiliated person of a controlling person; and

(IIT) Any affiliated person of an affiliated person.

(B) "Control" ((shall)) means the power to exercise a
controlling influence over the management or policies of a
company, unless such power is solely the result of an official
position with such company. Any person who owns benefi-
cially, either directly or through one or more controlled com-
panies, more than twenty-five percent of the voting securities
of a company ((skalt)) will be presumed to control such com-
pany.

(iv) You ((sha)) will not be deemed to have violated the
provisions of this subsection (1)(m) because of your failure to
record securities transactions of any advisory representative
if you establish that you instituted adequate procedures, and
used reasonable diligence to obtain promptly, reports of all
transactions required to be recorded.

(n) The following items related to WAC 460-24A-145
and Part 2 of Form ADV:

(i) A copy of each written statement, and each amend-
ment or revision, given or sent to any of your clients or pro-
spective clients as required by WAC 460-24A-145;

(i1) Any summary of material changes that is required by
Part 2 of Form ADV that is not included in the written state-
ment; and

(iii) A record of the dates that each written statement,
each amendment or revision thereto, and each summary of

WSR 18-23-017

material changes was given or offered to any client or pro-
spective client who subsequently becomes a client.

(o) For each client that you obtained by means of a solic-
itor to whom you paid a cash fee:

(1) Evidence of a written agreement to which you are a
party related to the payment of such fee;

(i) A signed and dated acknowledgment of receipt from
the client evidencing the client's receipt of your disclosure
statement and a written disclosure statement of the solicitor;
and

(iii)) A copy of the solicitor's written disclosure state-
ment. The written agreement, acknowledgment, and solicitor
disclosure statement will be considered to be in compliance if
such documents are in compliance with Rule 275.206 (4)-3 of
the Investment Advisers Act of 1940.

For purposes of this subsection, the term "solicitor"
((shalt)) means any person or entity who, for compensation,
acts as an agent of an investment adviser in referring potential
clients.

(p) All accounts, books, internal working papers, and
any other records or documents that are necessary to form the
basis for or demonstrate the calculation of the performance or
rate of return of all managed accounts or securities recom-
mendations in any notice, circular, advertisement, newspaper
article, investment letter, bulletin, or other communication
including, but not limited to, electronic media that you circu-
late or distribute, directly or indirectly, to two or more per-
sons (other than persons connected with you); provided how-
ever, that, with respect to the performance of managed
accounts, the retention of all account statements, if they
reflect all debits, credits, and other transactions in a client's
account for the period of the statement, and all worksheets
necessary to demonstrate the calculation of the performance
or rate of return of all managed accounts ((shalt)) will be
deemed to satisfy the requirements of this subsection.

(q) A file containing a copy of all written communica-
tions received or sent regarding any litigation involving you
or any investment adviser representative or employee, and
regarding any written customer or client complaint.

(r) Written information about each investment advisory
client that is the basis for making any recommendation or
providing any investment advice to such client. The written
information about the investment advisory client must
include, but is not limited to, the client's age, other invest-
ments, financial situation and needs, tax status, investment
objectives, investment experience, investment time horizon,
liquidity needs, risk tolerance, and any other information the
client may disclose to the investment adviser in connection
with such recommendation or investment advice. On an
annual basis, the investment adviser must make a reasonable
effort to confirm or update the written information about each
investment advisory client.

(s) Written information about each security that you rec-
ommended a client buy or sell that is the basis for making any
recommendation or providing any investment advice to such
client.

(t) Written procedures to supervise the activities of
employees and investment adviser representatives that are
reasonably designed to achieve compliance with applicable
securities laws and regulations.
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(u) A file containing a copy of each document (other
than any notices of general dissemination) that was filed with
or received from any state or federal agency or self regulatory
organization and that pertains to you or your advisory repre-
sentatives as that term is defined in (m)(iii)(A) of this subsec-
tion, which file should contain, but is not limited to, all appli-
cations, amendments, renewal filings, and correspondence.

(v) If you inadvertently held or obtained a client's securi-
ties or funds and returned them to the client within three busi-
ness days or forwarded third-party checks within three busi-
ness days, you ((shalt)) must keep the following records relat-
ing to the inadvertent custody:

(1) Issuer;

(1) Type of security and series;

(iii) Date of issue;

(iv) For debt instruments, the denomination, interest rate
and maturity date;

(v) Certificate number, including alphabetical prefix or
suffix;

(vi) Name in which registered;

(vii) Date given to the adviser;

(viii) Date sent to client or sender;

(ix) Form of delivery to client or sender, or copy of the
form of delivery to client or sender; and

(x) Mail confirmation number, if applicable, or confir-
mation by client or sender of the fund's or security's return.

(w) Copies, with ((eriginal)) signatures of your appropri-
ate signatory and the investment adviser representative, of
each initial Form U4 and each amendment to Disclosure
Reporting Pages (DRPs) must be retained by you (filing on
behalf of the investment adviser representative) and must be
made available for inspection upon regulatory request.

(x) If you obtain possession of securities that are
acquired from the issuer in a transaction or chain of transac-
tions not involving any public offering that comply with the
exception from custody under WAC 460-24A-109(1), you
((shatt)) must keep the following records:

(1) A record showing the issuer or current transfer agent's
name, address, phone number, and other applicable contact
information pertaining to the party responsible for recording
client interests in the securities; and

(i) A copy of any legend, shareholder agreement or
other agreement showing that those securities are transferable
only with prior consent of the issuer or holders of the out-
standing securities of the issuer.

(y) A copy of a current written business continuity ((plan

tents)) and succession plan adopted in
accordance with WAC 460-24A-126.

(z) Written policies and procedures required to be estab-
lished pursuant to WAC 460-24A-120, 460-24A-122, and
460-24A-125, and any records required to be created or
maintained thereunder.

(aa) A copy of a written code of ethics that establishes
standards of business conduct which reflect your fiduciary
obligations and those of your supervised persons.
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(bb) Written physical and cyber security policies and
procedures that are reasonably designed to ensure the secu-
rity and integrity of your physical and electronic records.

cc) A copy of the written advisory fee billing informa-
tion provided clients in accordance with WAC 460-24A-135,
and a written record of the services provided to each client
during the billing period.

(dd) Documentation of client's authorization for each
nondiscretionary securities transaction.

(2)(a) If you are subject to subsection (1) of this section
and have custody or possession of securities or funds of any
client, the records required to be made and kept under subsec-
tion (1) of this section ((shall)) must include:

(1) A copy of any and all documents executed by the cli-
ent (including a limited power of attorney) under which the
adviser is authorized or permitted to withdraw a client's funds
or securities maintained with a custodian upon the adviser's
instruction to the custodian.

(i) A journal or other record showing all purchases,
sales, receipts and deliveries of securities (including certifi-
cate numbers) for all accounts and all other debits and credits
to the accounts.

(iii) A separate ledger account for each such client show-
ing all purchases, sales, receipts and deliveries of securities,
the date and price of each purchase or sale, and all debits and
credits.

(iv) Copies of confirmations of all transactions effected
by or for the account of any client.

(v) A record for each security in which any client has a
position, which record ((shat)) must show the name of each
client having any interest in each security, the amount of
interest of each client, and the location of each security.

(vi) A copy of each of the client's quarterly account state-
ments, as generated and delivered by the qualified custodian.
If you also generate a statement that is delivered to the client,
you ((shal)) must also maintain copies of such statements
along with the date such statements were sent to the clients.

(vii) If applicable to your situation, a copy of the special
examination report verifying the completion of the examina-
tion by an independent certified public accountant and
describing the nature and extent of the examination.

(viii) A record of any finding by the independent certi-
fied public accountant of any material discrepancies found
during the examination.

(ix) If applicable, evidence of the client's designation of
an independent representative.

(b) If you have custody because you advise a pooled
investment vehicle, as defined in WAC 460-24A-005 (D))
(6)(a)(iii), you ((shall)) must also keep the following records:

(i) True, accurate and current account statements;

(i1) Where you comply with WAC 460-24A-107 (1)(b)
the records required to be made and kept ((shal)) must
include:

(A) The date of the audit;

(B) A copy of the audited financial statements; and

(C) Evidence of the mailing of the audited financial
statements to all limited partners, members or other benefi-
cial owners within one hundred twenty days of the end of its
fiscal year.
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(iii)) Where you comply with WAC 460-24A-107 (1)(a)
the records required to be made and kept ((shal)) must
include:

(A) A copy of the written agreement with the indepen-
dent party reviewing all fees and expenses, indicating the
responsibilities of the independent party; and

(B) Copies of all invoices and receipts showing the
approval by the independent party for payment through the
qualified custodian.

(¢) If you have custody because you are acting as the
trustee for a beneficial trust as it is described in WAC 460-
24A-109(3), you ((sheH)) must also keep the following
records until the account is closed or the adviser is no longer
acting as trustee:

(i) A copy of the written statement given to each benefi-
cial owner setting forth a description of the requirements of
WAC 460-24A-105 and the reason why you will not be com-
plying with those requirements; and

(i1) A written acknowledgment signed and dated by each
beneficial owner, and evidencing receipt of the statement
required under WAC 460-24A-109 (3)(b).

(3) If you are subject to subsection (1) of this section and
you render any investment supervisory or management ser-
vice to any client, you ((shall)) must, with respect to the port-
folio being supervised or managed and to the extent that the
information is reasonably available to or obtainable by you,
make and keep true, accurate and current:

(a) Records showing separately for each client the secu-
rities purchased and sold, and the date, amount and price of
each purchase or sale.

(b) For each security in which any client has a current
position, information from which you can promptly furnish
the name of each client, and the current amount or the interest
of the client.

(4) Any books or records required by this section may be
maintained by you in such manner that the identity of any cli-
ent to whom you render investment supervisory services is
indicated by numerical or alphabetical code or some similar
designation.

(5) If you are subject to subsection (1) of this section,
you ((shall)) must preserve the following records in the man-
ner prescribed:

(a) All books and records required to be made under the
provisions of subsections (1) to (3), inclusive, of this section
except for books and records required to be made pursuant to
subsection (1)(k) and (p) of this section ((shak)) must be
maintained and preserved in an easily accessible place for ((a

period-efnotless-thanfive-yearsfromthe-end-of the fiseal
year-during-whieh)) at least six years from the date the last

entry was made on the record, the first two years in your prin-
cipal office.

(b) Your partnership articles and any amendments, arti-
cles of incorporation, charter documents, minute books and
stock certificate books of you and any of your predecessors,
((shall)) must be maintained in your principal office and pre-
served until at least three years after termination of the enter-
prise.

(¢) Books and records required to be made pursuant to
subsection (1)(k) and (p) of this section ((shak)) must be
maintained and preserved in an easily accessible place for a

WSR 18-23-017

period of not less than five years, the first two years in your
principal office, from the end of the fiscal year during which
you last published or otherwise disseminated, directly or indi-
rectly, including by electronic media, the notice, circular,
advertisement, newspaper article, investment letter, bulletin,
or other communication.

(d) Notwithstanding other record preservation require-
ments of this section, you ((ska)) must maintain the follow-
ing records or copies at your business location from which
the customer or client is being provided or has been provided
with investment advisory services:

(1) Records required to be preserved under subsections
(1)(¢), (g) through (j), (1). (m). (n), (0), and (q) through ((¢s)))
(dd), (2), and (3) of this section ((shal)) must be maintained
for the period prescribed in (a) of this subsection; and

(i1) Records or copies required pursuant to subsection
(1)(k) and (p) of this section which records or related records
identify the name of the investment adviser representative
providing investment advice from that business location, or
which identify the business locations' physical address, mail-
ing address, electronic mailing address, or telephone number
((shal)) must be maintained for the period prescribed in (c)
of this subsection.

(6) If you are an investment adviser subject to subsection
(1) of this section, you ((shal)) must, before ceasing to con-
duct or discontinuing business as an investment adviser,
arrange for and be responsible for the preservation of the
books and records required to be maintained and preserved
under this section for the remainder of the period specified in
this section, and ((shat)) must notify the director in writing
of the exact address where the books and records will be
maintained during the period.

(7)(a) The records required to be maintained and pre-
served pursuant to this section may be immediately produced
or reproduced, and maintained and preserved for the required
time, by an investment adviser on:

(i) Paper or hard copy form, as those records are kept in
their original form,;

(i) Micrographic media, including microfilm, micro-
fiche, or any similar medium; or

(iii) Electronic storage media, including any digital stor-
age medium or system that meets the terms of this section.

(b) If you are an investment adviser required to maintain
and preserve records pursuant to this section, you must:

(i) Arrange and index the records in a way that permits
easy location, access, and retrieval of any particular record;

(i1) Provide promptly any of the following that the direc-
tor may request:

(A) A legible, true, and complete copy of the record in
the medium and format in which it is stored;

(B) A legible, true, and complete printout of the record;
and

(C) Means to access, view, and print the records; and

(iii) Separately store, for the time required for preserva-
tion of the original record, a duplicate copy of the record on
any medium allowed by this section.

(c) If the records that the investment adviser is required
to maintain and preserve pursuant to this section are created
or maintained on electronic storage media, the investment
adviser must establish and maintain procedures:
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(i) To maintain and preserve the records, so as to reason-
ably safeguard them from loss, alteration, or destruction;

(i1) To limit access to the records to properly authorized
personnel and the director; and

(iii) To reasonably ensure that any reproduction of a non-
electronic original record on electronic storage media is com-
plete, true, and legible when retrieved.

(8) As used in this section, "investment supervisory ser-
vices" means the giving of continuous advice as to the invest-
ment of funds on the basis of the individual needs of each cli-
ent; and "discretionary authority" ((shalt)) does not include
discretion as to the price at which, or the time when, a trans-
action is or is to be effected, if, before the order is given by
the investment adviser, the client has directed or approved the
purchase or sale of a definite amount of the particular secu-
rity.

(9) Any book or other record made, kept, maintained,
and preserved in compliance with Rules 17a-3 and 17a-4
under the Securities Exchange Act of 1934, which is substan-
tially the same as the book or other record required to be
made, kept, maintained, and preserved under this section,
((shall)) will be deemed to be made, kept, maintained, and
preserved in compliance with this section.

(10) If you are an investment adviser registered or
required to be registered in this state and have your principal
place of business in a state other than this state, you are
exempt from the requirements of this section, provided you
are ((leensed)) registered in the state where you have your
principal place of business and are in compliance with that
state's recordkeeping requirements.

(11) If you are an investment adviser registered or
required to be registered under RCW 21.20.040, you must

make the records required to be maintained under this section
easily accessible for inspection by the director or the direc-

tor's representatives. In the conduct of an examination autho-
rized by RCW 21.20.100(4). you must honor all requests by
the director or the director's representatives to have physical
access to all areas of the office that is the subject of the exam-
ination. Upon request, you must permit the director or the

director's representatives to access, copy, scan, image, and

examine all records and electronic data that you are required
to retain under this section.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-205 Notice of changes by investment
advisers and investment adviser representatives. (1) If
you are an investment adviser registered or required to be
registered pursuant to RCW 21.20.040, you must:

(a) Promptly file with IARD, in accordance with the
instructions to Form ADV, any amendments to your Form
ADV. An amendment will be considered promptly filed if it
is filed within thirty days of the event that requires the filing
of the amendment;

(b) File an annual updating amendment to the Form
ADYV with IARD within ninety days after the end of your fis-
cal year; ((and))

(c) File with the director by email thirty days prior to use
any amendments to your advisory contracts or offering mate-
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rials for any pooled investment vehicles that you advise. This
includes the advisory contracts or offering materials that you
intend to use in connection with any newly formed pooled
investment vehicles to which you will provide investment
advice; and

(d) Promptly file with the director by email any amend-
ment to your list of the custodians that hold the client funds or

securities that you supervise or manage. If you disclose this
information on Schedule D of Form ADV Part 1A, and you

file an amendment to Form ADV pursuant to (a) of this sub-
section, you will have satisfied this requirement. The director
will consider an amendment to be filed promptly if it is filed
within thirty days of the event that requires the filing of the
amendment.

(2) If you are an investment adviser representative regis-
tered or required to be registered pursuant to RCW
21.20.040, you have a continuing obligation to update the
information required by Form U4 as changes occur and you
must promptly file with IARD any amendments to your Form
U4. An amendment will be considered promptly filed if it is
filed within thirty days of the event that requires the filing of
the amendment.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-210 Notice of complaint must be filed
with director. If you are an investment adviser registered or
required to be registered pursuant to RCW 21.20.040 who
has filed a complaint against any of your partners, officers,
directors, agents ((leensed)) registered in Washington or
associated persons with any law enforcement agency, any
other regulatory agency having jurisdiction over the securi-
ties industry, or with any bonding company regarding any
loss arising from alleged acts of such person, you ((shaH))
must send a copy of such complaint to the director, within ten
days following its filing with such other agency or bonding
company.

AMENDATORY SECTION (Amending WSR 14-13-068,
filed 6/12/14, effective 7/13/14)

WAC 460-24A-220 Unethical business practices—
Investment advisers and federal covered advisers. If you
are an investment adviser, investment adviser representative,
or a federal covered adviser, you are a fiduciary and have a
duty to act primarily for the benefit of your clients. If you are
a federal covered adviser, the provisions of this subsection
apply to the extent that the conduct alleged is fraudulent,
deceptive, or as otherwise permitted by the National Securi-
ties Markets Improvement Act of 1996 (Pub. L. No. 104-
290). While the extent and nature of this duty varies accord-
ing to the nature of the relationship with the client and the cir-
cumstances of each case, in accordance with RCW 21.20.020
(1)(c) and 21.20.110 (1)(g) you ((shal)) must not engage in
dishonest or unethical business practices including, but not
limited to, the following:

(1) Recommending to a client to whom investment
supervisory, management or consulting services are provided
the purchase, sale or exchange of any security without rea-
sonable grounds to believe that the recommendation is suit-
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able for the client on the basis of information furnished by the
client after reasonable inquiry concerning the client's invest-
ment objectives, financial situation and needs, and any other
information known by the investment adviser, investment
adviser representative, or federal covered investment adviser.

(2) Exercising any discretion in placing an order for the
purchase or sale of securities for a client without obtaining
written discretionary authority from the client within ten
business days after the date of the first transaction placed pur-
suant to oral discretionary authority, unless the discretion
relates solely to the price at which, or the time when, an order
involving a definite amount of a specified security ((shal))
must be executed, or both.

(3) Inducing trading in a client's account that is excessive
in size or frequency in view of the financial resources, invest-
ment objectives and character of the account in light of the
fact that an investment adviser, investment adviser represen-
tative, or federal covered adviser in such situations can
directly benefit from the number of securities transactions
effected in a client's account. The rule appropriately forbids
an excessive number of transaction orders to be induced by
an adviser for a "customer's account."

(4) Placing an order to purchase or sell a security for the
account of a client without authority to do so.

(5) Placing an order to purchase or sell a security for the
account of a client upon instruction of a third party without
first having obtained a written third-party trading authoriza-
tion from the client.

(6) Borrowing money or securities from a client unless
the client is a broker-dealer, an affiliate of the investment
adviser, or a financial institution engaged in the business of
loaning funds.

(7) Loaning money or securities to a client unless you are
a financial institution engaged in the business of loaning
funds or the client is an affiliate of the investment adviser.

(8) Misrepresenting to any advisory client, or prospec-
tive advisory client, the qualifications of the investment
adviser, investment adviser representative, federal covered
adviser, or any employee, or person affiliated with the invest-
ment adviser, or misrepresenting the nature of the advisory
services being offered or fees to be charged for such service,
or to omit to state a material fact necessary to make the state-
ments made regarding qualifications, services or fees, in light
of the circumstances under which they are made, not mislead-
ing.

(9) Providing a report or recommendation to any advi-
sory client prepared by someone other than you without dis-
closing that fact. (This prohibition does not apply to a situa-
tion where you use published research reports or statistical
analyses to render advice or where you order such a report in
the normal course of providing service.)

(10) Charging a client an unreasonable advisory fee.

(11) Failing to disclose to clients in writing before any
advice is rendered any material conflict of interest relating to
the investment adviser, investment adviser representative,
federal covered adviser, or any employees or affiliated per-
sons thereof which could reasonably be expected to impair
the rendering of unbiased and objective advice including, but
not limited to:
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(a) Compensation arrangements connected with advi-
sory services to clients which are in addition to compensation
from such clients for such services; ((and))

(b) Charging a client an advisory fee for rendering
advice when compensation for effecting securities transac-
tions pursuant to such advice will be received by the invest-
ment adviser, investment adviser representative, federal cov-
ered investment adviser, or employees or affiliated persons
thereof;, and

(c) Serving as an officer, director, or similar capacity of
any outside company or other entity.

(12) Guaranteeing a client that a specific result will be
achieved (gain or no loss) with advice which will be ren-
dered.

(13) Publishing, circulating or distributing any advertise-
ment which does not comply with Rule 206(4)-1 under the
Investment Advisers Act of 1940.

(14) Disclosing the identity, investments, or other finan-
cial information of any client or former client unless required
by law to do so, or unless consented to by the client.

(15) Taking any action, directly or indirectly, with
respect to those securities or funds in which any client has
any beneficial interest, where you have custody or possession
of such securities or funds when the action of the investment
adviser, federal covered adviser, or investment adviser repre-
sentative or employee is subject to and does not comply with
applicable custody requirements.

(16) Entering into, extending or renewing any invest-
ment advisory contract that does not comply with the require-
ments set forth in WAC 460-24A-130.

(17) Failing to establish, maintain, and enforce written

policies and procedures ((reasenably-designed-to-prevent-the
. : ol blic inf . l

1940)) pursuant to WAC 460-24A-120, 460-24A-122, 460-
24A-125, 460-24A-126, 460-24A-200 (1)(t). (aa), or (bb).

(18) Entering into, extending, or renewing any advisory
contract contrary to the provisions of section 205 of the
Investment Advisers Act of 1940. This provision ((shal))
will apply to all advisers and investment adviser representa-
tives registered or required to be registered under the Securi-
ties Act of Washington, chapter 21.20 RCW, notwithstanding
whether you would be exempt from federal registration pur-
suant to section 203(b) of the Investment Advisers Act of
1940.

(19) To indicate((;inan-advisery)) or require by contract
or otherwise, any condition, stipulation, or provisions bind-
ing any person to waive or limit compliance with, or require
indemnification for any violations of, any provision of the
Securities Act of Washington, chapter 21.20 RCW, or the
rules adopted thereunder, or of the Investment Advisers Act
of 1940, or any other practice contrary to the provisions of
section 215 of the Investment Advisers Act of 1940.

(20) Engaging in any act, practice, or course of business
which is fraudulent, deceptive, manipulative or unethical.

(21) Engaging in conduct or any act, indirectly or
through or by any other person, which would be unlawful for
such person to do directly under the provisions of the Securi-
ties Act of Washington, chapter 21.20 RCW, or any rule or
regulation thereunder.
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(22) Using any term or abbreviation thereof in a manner
that misleadingly states or implies that a person has special
expertise, certification, or training in financial planning,
including, but not limited to, the misleading use of a senior-
specific certification or designation as set forth in WAC 460-
25A-020.

(23) Making, in the solicitation of clients, any untrue
statement of fact, or omitting to state a material fact neces-
sary in order to make the statement made, in light of the cir-
cumstances under which they are made, not misleading.

(24) Failing to provide advisory fee billing information
to advisory clients pursuant to WAC 460-24A-135.

(25) Failing to provide training regarding the financial
exploitation of vulnerable adults pursuant to WAC 460-24A-
190.

(26) Accessing a client's account by using the client's

own unique identifying information (such as username and
password).

The conduct set forth above is not inclusive. Engaging in
other conduct such as nondisclosure, incomplete disclosure,
or deceptive practices ((shal)) will be deemed an unethical
business practice. The federal statutory and regulatory provi-
sions referenced herein ((shal)) will apply to investment
advisers, investment adviser representatives, and federal cov-
ered advisers, to the extent permitted by the National Securi-
ties Markets Improvement Act of 1996 (Pub. L. No. 104-
290).
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PROPOSED RULES
DEPARTMENT OF

CHILDREN, YOUTH, AND FAMILIES
[Filed November 27, 2018, 9:51 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
11-107.

Title of Rule and Other Identifying Information: Work-
ing connections and seasonal child care subsidy programs:
New WAC 110-15-0021 Eligibility—Exclusions; amending
WAC 110-15-0001 Purpose and intent, 110-15-0003 Defini-
tions, 110-15-0005 Eligibility, 110-15-0012 Verifying con-
sumer's information, 110-15-0020 Eligibility—Special cir-
cumstances, 110-15-0030 Consumers' responsibilities, 110-
15-0031 Notification of changes, 110-15-0035 DSHS's
responsibilities to consumers, 110-15-0045 Approved activi-
ties for applicants and consumers not participating in Work-
First, 110-15-0050 Additional requirements for self-
employed WCCC consumers, 110-15-0060 Countable
income, 110-15-0065 Calculation of income, 110-15-0085
Change in copayment, 110-15-0090 Minimum copayment,
110-15-0095 When WCCC benefits start, 110-15-0106
When provider payments start, 110-15-0107 Denial of bene-
fits—Date of redetermining eligibility, 110-15-0109 Reap-
plication, 110-15-0110 Termination of and redetermining eli-
gibility for benefits, 110-15-0126 Electronic attendance
records, 110-15-0190 WCCC benefit calculations, 110-15-
0268 Payment discrepancies—Provider overpayments, 110-
15-0271 Payment discrepancies—Consumer, 110-15-0275
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Payment discrepancies—Providers, 110-15-3530 Verifying
consumers' and providers' information, 110-15-3566 Subsi-
dized child care providers' responsibilities and 110-15-3665
When SCC program subsidies start; and repealing WAC 110-
15-0014 Verifying information for a provider's payment,
110-15-0022 Eligibility resources, 110-15-0032 Failure to
report changes, 110-15-0055 Receipt of benefits during four-
teen-day wait period, and 110-15-0115 Notice of payment
changes.

Hearing Location(s): On January 9, 2019, at 1:00, at
1110 Jefferson Street S.E., St. Helens Conference Room,
Olympia, WA 98504.

Date of Intended Adoption: February 15, 2019.

Submit Written Comments to: Department of Children,
Youth, and Families (DCYF) Rules Coordinator, P.O. Box
40975, email dcyf.rulescoordinator@dcyf.wa.gov, fax 360-
902-7903, submit comments online at https://del.wa.gov/
PolicyProposalComment/Detail.aspx, by January 9, 2019.

Assistance for Persons with Disabilities: Contact DCYF
rules coordinator, phone 360-902-7903 [360-902-7956], fax
360-902-7903, email dcyfrulescoordinator@dcyf.wa.gov, by
January 2, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: (1) Implement the
federal requirement of second tier eligibility; (2) improve
readability of the chapter by simplifying language and ensur-
ing terms are used consistently throughout the chapter, better
clarifying responsibilities of program participants, DCYF,
and the department of social and health services (DSHS), and
better organizing the chapter to align with the ordered func-
tions of applying for, authorizing, and receiving benefits; and
(3) make housekeeping updates after the creation of DCYF
and the decodification of chapter 43.215 RCW and Title 170
WAC and recodification to chapter 43.216 RCW and Title
110 WAC.

Reasons Supporting Proposal: (1) In order to promote
and support family economic stability, 45 C.F.R. § 98.21(b)
requires states, like Washington, who have established family
income eligibility at less than eighty-five percent of the state
median income to provide flexibility at reapplication to
accommodate modest increases in family income that reason-
ably allows the family to continue accessing child care ser-
vices without unnecessary disruption. (2) The proposed
amendments promote increased compliance by making the
rules easier to read and understand. Additionally, stakeholder
accessibility is enhanced by the proposed reorganization
through the improved ability to locate specific requirements.

Statutory Authority for Adoption: RCW 43.216.055 and
43.216.065.

Statute Being Implemented: RCW 43.216.135 through
43.216.143.

Rule is necessary because of federal law, 42 U.S.C.
9858, et seq.

Name of Proponent: DCYF, governmental.

Name of Agency Personnel Responsible for Drafting:
Jason Ramynke, Olympia, Washington, 360-688-0911;
Implementation and Enforcement: DCYF/DSHS, statewide.

A school district fiscal impact statement is not required
under RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW
34.05.328. DCYF is not among the agencies listed as
required to comply with RCW 34.05.328 (5)[(a)](i). DCYF
does not voluntarily make that section applicable to the adop-
tion of the proposed rules.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; and
rule content is explicitly and specifically dictated by
statute.

Is exempt under RCW 19.85.030.

Explanation of exemptions: The proposed rules primar-
ily impact individuals. The proposals that do impact small
businesses (child care providers) do not impose new require-
ments with a cost. They are limited to clarifying time limits
for responding to requests for records to support invoices and
time limits for correcting underpayments and overpayments.

November 26, 2018
Brenda Villarreal
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0001 Purpose and intent. (1) This chap-
ter establishes the minimum requirements for eligible fami-
lies to receive subsidized child care benefits through the
working connections child care (WCCC) and seasonal child
care (SCC) programs ((as)). This chapter also establishes the
minimum requirements for providers that request approval to
receive subsidy payments for the care of children who are eli-
gible for WCCC or SCC benefits. WCCC and SCC are
administered by DSHS ((under)) in accordance with applica-
ble state and federal law((5)) and to the extent of available

funds. ((WGGG&&mm&tefed—thfeﬁgh—the—e&ﬂy—ekﬂ-}dheed

ist:)) Effective

{e)-Creating-and-maintaininga-waiting list:
July 1, 2019, DCYF will be administering the WCCC and
SCC programs.

(2) The purpose of WCCC((;-asprovidedinpartH-of this
chapter;)) is to:

(a) ((Assist)) Help eligible ((families-in-obtaining)) con-

sumers pay for child care ((subsidiesforapprovable-activities
that-enable-themte)) so the consumer can work, attend train-

ing, or enroll in educational programs; and
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(b) ((Consider—the-health-and-—safety—otf-children—while
they-are-in-eare-and receivingchild-eare-subsidies:)) Promote
stability, quality, and continuity of care and education pro-
gramming for children who participate in the WCCC pro-
gram.

(3) The purpose of SCC((;-asprovided-inpartH-of this
chapter;)) is to:

(a) ((Assist)) Help eligible ((families—whe)) consumers
pay for licensed child care while they are seasonally
employed in agriculturally related work ((to-payferticensed
child-eare)); and

(b) ((Considerthe health-and safety—of childrenwhile
they-are-in-eare-andreeetving-child-eare-subsidies:)) Promote
stability, quality, and continuity of care and education pro-
gramming for children who participate in the SCC program.

(4) No provision of this section shall be interpreted con-
trary to RCW ((43-215-2560)) 43.216.295.

(5) Early childhood education and assistance program
(ECEAP)-certified providers receiving WCCC funds must
follow ECEAP performance standards and contracts.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0003 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

"Able'" means being physically and mentally capable of
caring for a child in a responsible manner.

""Administrative error' means an error made by DCYF
or DSHS through no fault of the consumer or provider.

"Approved activity" means an activity that a consumer
is required to participate in at application and reapplication to
be eligible to collect benefits.

"Authorization" means the transaction created by
DSHS which allows the provider ((the-ability)) to claim pay-
ment during a certification period. The transaction may be
adjusted based on the family need.

"Available" means being free to provide care when not
participating in an approved activity under WAC ((76-290-
0040,170-290-0045,176-290-0050,-0r 170-290-0055)) 110-
15-0040, 110-15-0045, or 110-15-0050 during the time child
care is needed.

"Benefit" means a regular payment made by a govern-
ment agency ((te)) on behalf of a person ((gualified)) eligible
to receive it.

"Calendar year" means those dates between and
including January 1st and December 31st.

"Capacity" means the maximum number of children
the licensee is authorized ((by-the-department)) to have in
care at any given time.

"Collective bargaining agreement' or "CBA'" means
the most recent agreement that has been negotiated and
entered into between the exclusive bargaining representative
for all licensed and license-exempt family child care provid-
ers as defined in chapter 41.56 RCW.

"Consumer' means the person ((reeetving)) eligible to
receive:

(a) WCCC benefits as described in part IT of this chapter;

or
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(b) SCC benefits as described in part III of this chapter.

"Copayment" means the amount of money the con-
sumer is responsible to pay the child care provider each
month toward the cost of child care, whether provided under
a voucher or contract((;-each-menth)).

"Days" means calendar days unless otherwise specified.

(“PEE"—means—the—department—of—earlylearning:))
"DCYF" means the department of children, youth, and fam-
ilies.

"DSHS" means the department of social and health ser-
vices.

"Early achievers' means a program that improves the
quality of early learning programs and supports and rewards

providers for their participation.
'

'Electronic record" means a record generated, com-

municated, received, or stored by electronic means for use in
an information system or for transmission from one informa-

tion system to another.

"Electronic signature' means a signature in electronic
form attached to or logically associated with an electronic
record including, but not limited to, a digital signature, sym-
bol, or process executed by a person with the intent to sign
the record.

"Eligibility" means that a consumer has met all of the
requirements of:

(a) Part II of this chapter to receive WCCC program sub-
sidies; or

(b) Part III of this chapter to receive SCC program subsi-
dies.

"Employment" or "work" means engaging in any
legal, income generating activity that is taxable under the
((Ynited-States)) U.S. Tax Code or that would be taxable with
or without a treaty between an Indian Nation and the ((Bnited
States)) U.S. This includes unsubsidized employment, as ver-
ified by DSHS, and subsidized employment, such as:

(a) Working in a federal or state paid work study pro-
gram; or

(b) VISTA volunteers, AmeriCorps, JobCorps, and
Washington Service Corps (WSC) if the income is taxed.

"Existing child care provider' means a licensed or cer-
tified provider who received a state subsidy payment between
July 1, 2015, and June 30, 2016.

"Fraud" means an intentional deception or misrepre-
sentation made by a person with the knowledge that the
deception could result in some unauthorized benefits to him-
self or herself or another person. See RCW 74.04.004.

"Homeless" means homeless as defined by the McKin-
ney-Vento Homeless Assistance Act of 1987 without a fixed
regular, and adequate nighttime residence.

"In home/relatlve prov1der" or ((iheeﬂse-e*em-pt

as)) "famlly, frlends= and nelghbors jFFN[ pr0V1der" ((ei=

me&ts—m—\%%&l—?@-%%—@&—&@—ﬂ%e&gh—l—?@%))

means an individual who is exempt from child care licensing
standards and is approved for working connections child care
(WCCC) payment under WAC 110-15-0125.

"In loco parentis" means the adult caring for an eligible
child in the absence of the biological, adoptive, or step-par-
ents, and who is not a relative, court-ordered guardian, or
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custodian, and is responsible for exercising day-to-day care
and control of the child.
dene-on-purpese:

" 3 3 "

befweeﬂ—J-quy—l—z-O-lé—aﬂd—Jtme%O—Z-G-l-é—)) "L1V1ng in the

household" means people who either sleep. prepare meals,

or use sanitation facilities at a residence with one distinct
physical address. This definition excludes recreational vehi-
cles, sections of housing with inaccessible rooms, or separate
living quarters with one distinct physical address.

"Lump-sum payment' means a single payment that is
not anticipated to continue.

"Night shift" means employment for a minimum of six
hours between the hours of 8 p.m. and 8 a.m.

"Nonschool age child" means a child who is six years
of age or younger and is not enrolled in public or private
school.

pereent-of thefederal-pevertyguidehnes (FPGY buttessthan
two-hundred-twenty pereent-of the FPG-)) "Overpayment"

means a payment or benefits received by a provider or con-

sumer that exceeds the amount the provider or consumer is
approved for or eligible to receive.

"Parental control" means a child is living with a bio-
logical or adoptive parent, stepparent, legal guardian verifi-
able by a legal or court document, adult sibling or step-sib-
ling, nephew or niece, aunt, great-aunt, uncle, great-uncle,
grandparent or great-grandparent, or an approved in loco
parentis custodian responsible for exercising day-to-day care
and control of the child.

"Preschool age child" means a child age thirty months
through six years of age who is not attending kindergarten or
elementary school.

"Private school" means a private school approved by
the state under chapter 28A.195 RCW.

"Program violation" means ((an—aet-eontrary—to—pro-
eramriles-and regulations-and-inelades)) a failure to adhere
to program requirements, which results in an overpayment.

"Sanction" means deterrent action imposed by the
department to address a program violation finding.

"SCC" means the seasonal child care program, which is
a child care subsidy program described in part III of this
chapter that assists eligible families who are seasonally
employed in agriculturally related work outside of the con-
sumer's home to pay for licensed or certified child care.

"School age child" means a child who is between five
years of age through twelve years of age and who is attending
public or private school or is receiving home-based instruc-
tion under chapter 28A.200 RCW.

"Seasonally available agricultural related work"
means work that is directly related to the cultivation, produc-
tion, harvesting, or processing of fruit trees or crops.

"Second tier eligibility" means an increased income

limit for eligible families who reapply before the end of their
current eligibility period.
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"Self-employment" means engaging in any legal
income generating activity that is taxable under the ((United
States)) U.S. Tax Code or that would be taxable with or with-
out a treaty between an Indian Nation and the ((Hnited
States)) U.S., as verified by Washington state business
license, or a tribal, county, or city business or occupation
license, as applicable, and a uniform business identification
(UBI) number for approved self-employment activities that
occur outside of the home. Incorporated businesses are not
considered self-employment enterprises.

((ﬁ&ﬁpeﬁed%mﬂlme&ﬁ&eﬂéeﬂgeﬁw

-)) "'Sign" means placing a name
or legal mark on a document by physically writing or using

an electronic signature.

""State median income'' means an annual income figure
representing the point at which there are as many families
earning more than that amount as there are earning less than
that amount. The Census Bureau publishes median family

income figures for each state each year, depending on family
size.
L

'TANF" means temporary assistance for needy fami-
lies, a cash assistance program administered by DSHS.

'

'Technical assistance" means a strategy that is focused
on the resolution of a specific concern or need. This may be

in writing or by phone call.

"To the extent of available funds" means one or more
of the following:

(a) Limited or closed enrollment;

(b) Subject to a priority list for new enrollees pursuant to
applicable state and federal law and as described in WAC
110-15-2210; or

(c) Subject to a waiting list.

"Unintentional" means not done willfully or on pur-
pose.

"Waiting list" means a list of applicants or reapplicants
eligible to receive subsidy benefits ((but)) when funding ((is
net)) becomes available.

"WCCC" means the working connections child care
program, ((whieh+s)) a child care subsidy program described
in part II of this chapter that assists eligible families ((in

obtainingsubsidy)) to pay for child care.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0005 Eligibility. (1) Consumer. At
application and reapplication, to be eligible for WCCC, the
((applicant-erreapplicant)) consumer must:

(a) Have parental control of one or more eligible chil-
dren;

(b) Live in the state of Washington;

(c) ((Be-the-ehild's:

e cither biological I "
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fe)yComply-with-any)) Participate in an approved activity
or meet the eligibility special circumstances ((that-might

)
requirements under WAC 110-15-0020;

((6B)) (d) Have countable income at or below two hun-
dred percent of the federal poverty guidelines (FPG) and have
resources under one million dollars per WAC ((+76-296-
0022;

PartH-ef thisehapter:)) 110-15-0022; and

(e) Have an agreed payment arrangement with any pro-
vider to whom any outstanding WCCC copayment is owed.

(2) Children. To be eligible for WCCC, ((the)) a child
must:

(a) Belong to one of the following groups as defined in
WAC 388-424-0001:

(i) A U.S. citizen;

(i) A U.S. national,

(iii) A qualified alien; or

(iv) A nonqualified alien who meets the Washington
state residency requirements as listed in WAC 388-468-0005;

(b) ((E#ve)) Legally reside in Washington state, ((and-be:

)) which will be determined by applying the criteria of
WAC 388-424-0001 or 388-468-0005; and

(c) Be less than thirteen years of age on the first day of
eligibility; or

((6D)) (d) Be less than nineteen years of age, and:

(&) (1) Have a verified special need, according
(WAEH70-290-6220)) to WAC 110-15-0020; or

((8Y)) (ii) Be under court supervision.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0012 Verifying consumers' informa-
tion. (1) When a consumer ((initialy)) applies or reapplies

Proposed
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for benefits, DSHS ((requires)) may require the consumer to
provide verification of child care subsidy eligibility if ((the
department)) DSHS is unable to verify it through agency
records or systems((

e l by eliatbil o DSHS il
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ta)))._The information and verification provided to
DSHS from the consumer must:

(a) Clearly relate to the request made by DSHS;

(b) Be from a reliable source; and

(c) Be accurate and complete.

(d) If DSHS has reasonable cause to believe the informa-
tion and verification the consumer provides is unreliable,
inaccurate, incomplete, or inconsistent, DSHS may:

(i) Ask the consumer to provide ((BSHS—with—mere))
additional verification ((erprevide-a—ecolateral-contaet(a
"eolateral-contaet"+s)) that may include a statement from
((semeene)) a person who lives outside of the consumer's res-
idence ((that)) who knows the consumer's ((sttaation);-or

b)) circumstances;

(ii) Send an investigator from the DSHS office of fraud
and accountability (OFA) to make an unannounced visit to
the consumer's home to verify the consumer's circumstances.
Consumer's rights are found in WAC ((+70-299-0025-

6At-thetime—of-application; reappheation;—er—when

Proposed

eosts:
8y BSHS-deesnotpay-for)) 110-15-0025; or

(ii1) Deny the application.

(2) Gross income of consumers with more than ninety
days of employment must be employer-verified. If the con-
sumer has less than ninety days of employment. the consumer
must provide verification from the employer within sixty
days from the approval date.

(3) DSHS may only request verification for changes

during the family's eligibility period that reduce a copayment
or increase the authorized amount of care, if agency records

or systems cannot provide verification.

(4) If DSHS is unable to verify household composition
of a single-parent household through agency records, the sin-
gle-parent consumer must provide the name and address of
the child's other parent, or declare, under penalty of perjury:

(a) That the other parent's identity and address are
unknown to the consumer; or

(b) That providing this information will likely result in

serious physical or emotional harm to the single-parent con-
sumer or another person residing with the single-parent con-
sumer; and

(c) Whether the other parent is present or absent in the
household.

(5) DSHS will pay for requested verification that
requires payment; however, this does not include payment for

a self-employed consumer's state business registration or
license, which is a cost of doing business.

(9 1H-a—consumer-deesnotprovide-all-of the-verifica-
. L vwithin thi ] ]_,,]' ion-date.
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AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0020 Eligibility—Special circum-

stances. (1) ((At-applieationsreappleationand-change
reportine:

location-where-the-eonsumer-werks:

b)) A legal guardian ((ender-WACH70-290-0005)) or
individual acting in loco parentis may ((reeetve)) be eligible
for WCCC benefits ((fer)) based on participation in approved
activities without ((the)) consideration of the legal guardian's
or individual's acting in loco parentis spouse or live-in part-
ner's availability to provide care ((being-econsideredunless))
if the spouse or live-in partner is ((alse)) not named on the
permanent custody order.

((8)) (a) Eligibility ((fer-WeEC—benefits—is)) will be
determined under subsection (1) of this section based on the
following:

((A))) (1) The consumer's work or approved activities
schedule;

((6BY)) (ii) The child's need for care;

(((©))) (iii) The child's income ((eligibility)); and

((»)) (iv) Family size based on the number of children
under guardianship and needing care.

((6D)) (b) The consumer's spouse or live-in partner is not
eligible to receive subsidized child care payments as a child
care provider for the child.
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) A consumer may be eligible for WCCC benefits if
the consumer is a parent in a two-parent family and one par-
ent is not able or available as defined in WAC ((+76-290-
00603)) 110-15-0003 to provide care for the children while the
other parent is working or participating in approved activi-
ties.

((€e))) (b) If a consumer claims one parent is not able to
care for the children due to a medical condition, the consumer
must provide written documentation from an acceptable med-
ical source (({see)), as defined in WAC 388-449-0010((3)).,
that states the:

(i) Reason the parent is not able to care for the children;

(i1) Expected duration and severity of the condition that
keeps the parent from caring for the children; and

(iii) Treatment plan if the parent is expected to improve
enough to be able to care for the children. The parent must
provide evidence from a medical professional showing he or
she is cooperating with treatment and is still not able to care
for the children.

((HA-censumerisnoteligible for WCCChenefitswhen
the-consumeris-the-only parentinthe family and-will be-away
from-the-home for mere-thanthirty-days-inrarow:))

(3) A consumer may be eligible for WCCC if the con-

sumer is participating in an approved activity needed to
remove a sanction penalty or to reopen the consumer's Work-
First case.

(4) ((Aehild-—ecareproviderwherecetves FTANF benefits

providerfor-theehild:))
(2) At application and reapplication:
(a) ((A—eeﬁsumer—may—be—ehgtb}e—fer—\&@@%beﬁeﬁ%s

stmers-childrenteare-under WACH70-290-60057)) A con-
sumer whose application for TANF has not yet been
approved. may be authorized for WCCC benefits for fourteen
days pending establishment of an individual responsibility
plan (IRP) with an approved activity. The fourteen days
counts as part of the twelve-month eligibility period.

(5) A consumer who has an established IRP under WAC
110-15-0040 may be approved for WCCC benefits fourteen
days before the start date of the activity. The fourteen days
counts as part of the twelve-month eligibility period.

(6) A consumer who is waiting to enter into an approved
activity under WAC 110-15-0045 may be approved for
WCCC benefits fourteen days before the start date of the
activity. The fourteen days counts as part of the twelve-
month eligibility period.

NEW SECTION

WAC 110-15-0021 Eligibility—Exclusions. At appli-
cation and reapplication:

(1) A consumer is not eligible for WCCC benefits for
any child who receives care from a licensed family home
child care in which the consumer works.

Proposed
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(2) A consumer is not eligible for WCCC benefits for a
child who receives care from a child care center in a class-
room in which the consumer provides direct care.

(3) A consumer is not eligible for WCCC benefits when
the consumer is the only parent in the family and will be away
from the home for more than thirty consecutive days.

(4) A consumer who is also an in-home/relative child
care provider is not eligible to receive WCCC benefits for the
consumer's own children for the same hours the consumer
receives WCCC payments to care for other children.

(5) A consumer who is also a child care provider and
receives TANF benefits on behalf of a child is not eligible to
receive WCCC payments for the same child.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0030 Consumers' responsibilities.
When a person applies for or receives WCCC benefits, as a
condition of receiving those benefits, the applicant or con-
sumer must((;-as-a-condition-ofreceiving-those-benefits)):

(1) Give DSHS correct and current information so DSHS
can determine eligibility and authorize child care payments
correctly;

(2) Choose a provider who meets the requirements of
WAC ((+76-296-0125)) 110-15-0125;

(3) Pay the copayment directly to the child care provider
or arrange for a third party to pay the copayment directly to
the provider;

“) ((}ﬂ—e&ses—ef—evefdue—er—past—dﬁe—eepaymeﬂ%s—fhe

5)) If the
consumer or a third-party acting on behalf of the consumer
fails to make a copayment when due, the consumer must do
one or more of the following:

(a) Pay the child care provider the past ((er-everdue)) due
copayments;

(b) ((Gtve)) Provide DSHS with a ((wwitten)) signed
copy of a payment agreement between the consumer and

child care provider ((and-consumerto-verify-that-ecopayment
arrangements-inelude-ene-ermore-of)) that includes, but is
not limited to, the following information:

(1) ((Aninstallment)) A description of the agreed pay-
ment plan;

(i1) If applicable, a description of any collection agency
action that may be taken by the provider if the consumer fails
to comply with the agreed payment plan;

(ii1) If applicable, a description of in-kind services in lieu
of paying the copayment; ((e£)) and

(iv) If applicable, payment forgiveness ((ef-the-copay-
ment)) from the provider((+-e%)).

(c) Provide DSHS proof that the consumer ((kas))
attempted to ((pay)) make a copayment to ((atieensed)) the
provider ((whe)), but the licensed provider is no longer in
business or ((a)) the license-exempt in-home/relative pro-
vider ((whe-s)) no longer ((previding)) provides child care.
"Proof" includes, but is not limited to, a return receipt associ-
ated with a payment that was mailed to the provider that indi-

cates the mailed payment was signed for ((and-netrespended
te)) but not picked up, or a returned ((deeument)), previously

Proposed
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mailed payment that was not ((pteked—up)) signed for or
accepted;

(5) Pay the provider for child care services when the con-
sumer requests additional child care beyond the current
authorization;

(6) Pay the provider for optional child care programs that
the consumer requests. The provider must have a written pol-
icy in place charging all families for these optional child care
programs;

(7) Pay the provider the same late fees that are charged to
other families, if the consumer ((pays)) makes a late copay-
ment ((Jate)) or picks up the child late;

(8) ((Eﬂsufe—fh&t—e&feds—pfeﬂded—}&the—eeﬁeet—heme—pef

9))) Cooperate (provide the information requested) with
the child care subsidy audit process. If the consumer does not
provide the information requested:

(a) A consumer becomes ineligible for WCCC benefits
upon a determination of noncooperation;

(b) The consumer remains ineligible until he or she
meets child care subsidy audit requirements;

(¢) The consumer may become eligible again when he or
she meets WCCC requirements in part II of this chapter and
cooperates;

(d) Care can begin on or after the date the consumer
cooperated and meets WCCC requirements in part II of this
chapter.

((H9))) (9) Provide the information requested by the
fraud early detection (FRED) investigator from the DSHS
office of fraud and accountability (OFA). If the consumer
refuses to provide the information requested within fourteen
days, it ((eould)) may affect the consumer's benefits;

(()) (10) Document ((their)) the child's attendance in
child care by ((having)) the consumer or other person autho-
rized by the consumer ((te-take-the-child-to-or-from-the-child
eare)):

(a) Signing the child in on arrival and out at departure,
using a full signature and writing the time of arrival and
departure, if the provider uses a paper attendance record((s

5 i . ; . ’
SteR h; E.hﬂ; lt]ﬁ OT-arTE Elm; Sten hflfhﬂf ot E:: Ef.f”] HE!
departure)); or

(b) ((Reeerd)) Electronically recording the child's atten-

dance ((us&rg—aﬂ—e}eetmm&system—rf)) as instructed, if an

electronic system is used by the pr0v1der

&3))) (11) Ensure that ((their)) the consumer's children
who receive child care outside of their own home are current
on all immunizations required under WAC 246-105-030,
except when the parent or guardian provides:

(a) A department of health (DOH) medical exemption
form signed by a health care professional; or
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(b) A DOH form or similar statement signed by the
child's parent or guardian expressing a religious, philosophi-
cal or personal objection to immunization.

(12) Ensure that care is provided in the correct home as
required by WAC 110-16-0015(3) if the consumer uses an in-
home/relative provider, and monitor the in-home/relative
provider's quality of care to ensure that the child's environ-
mental, physical, nutritional, emotional, cognitive, safety,
and social needs are being met;

(13) Provide the in-home/relative provider with the
names, addresses, and telephone numbers of persons who are
authorized to pick up the child from care; and

(14) Provide other information and resources as neces-
sary for the consumer's in-home/relative provider to be in
compliance with the requirements of chapter 110-16 WAC

including, but not limited to, WAC 110-16-0030 and 110-16-
0035.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0031 Notification of changes. (1) When
a consumer applies for or receives WCCC benefits, he or she
must:

(a) ((Repert—to—DPSHS;—within—twenty-forhetrs;—any

€e))) Notify DSHS((;)) within five days((5)) of:

(i) Starting care with a provider; or

(ii) Any change in providers;

(((8))) (b) Notify DSHS, within ten days, of:

(i) Changes of the address ((and)) or telephone number
of the consumer's in-home/relative provider;

((6e)—Neﬂ£y—BSH—S—wrﬂﬁﬂ—tea—days—)) (ii) Changes of the

consumer's home address or telephone number;
(ii1)) When the consumer's countable income increases
and exceeds eighty-five percent of state median income ((as

b
HNetify DSHS-within-ten-days;)) or
(iv) When the consumer's countable resources exceed

one million dollars ((as-previdedin-WAECH70-290-0005;

home-address-ortelephone-numberchanges)).

(2) When a consumer receives WCCC benefits, he or she
may notify DSHS when:

(a) The number of child care hours the consumer needs
increases;

(b) The household income changes((-whieh)) in a way
that may lower the consumer's copayment ((under-WACH70-
290-6085));

(c) The household size increases, which may lower the
copayment; or
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(d) The consumer's legal obligation to pay child support
increases, which may lower the copayment.

(3) ((Effeetive-dates-efchanges-are-asfelows:

tten:)) When a change is timely reported, the effective date of
the change will be the date the change occurred. When

required changes are timely reported, an overpayment will
not be established.

(4) When a change is not timely reported, the effective
date of the change will be the date the change was reported.

When required changes are not timely reported, an overpay-
ment may be established as provided in WAC 110-15-0271.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0035 DSHS's responsibilities to con-
sumers. DSHS is responsible to:

(1) Treat consumers in accordance with all applicable
federal and state nondiscrimination laws, regulations, and
policies;

(2) Determine a consumer's eligibility within thirty days
from the date the consumer applied (application date as
described in WAC ((+76-290-6095)) 110-15-0095). Under
WAC ((70-290-6012-(5)te)G1))) 110-15-0012, a determina-
tion made within thirty days of application using self-attesta-
tion of new employment wages is compliant with this subsec-
tion even if third-party verification is provided more than
thirty days after the date of application;

(3) Allow a consumer to choose his or her provider as
long as the provider meets the requirements in WAC ((+76-
290-6125)) 110-15-0125;

(4) ((Rewew—a—eeas&me%s—ehesen—m—hmm#rel—&&ve—pm—

5))) Authorize payments only to child care providers
who allow a consumer to access his or her children whenever
they are in care;

((66))) (5) Authorize payment when no adult in a con-
sumer's family (under WAC ((376-299-00+5)) 110-15-0015)
is able or available (under WAC ((+70-296-6003)) 110-15-
0003) to care for the consumer's children at application and
reapplication;

(D)) (6) Inform a consumer of:

(a) His or her rights and responsibilities under the
WCCC program at the time of application and reapplication;

(b) The types of child care providers DSHS can pay;

Proposed
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(c) The community resources that can help a consumer
select child care when needed; and

(d) Any change in a consumer's copayment during the
authorization period except under WAC ((176-290-0126(5}))
110-15-0120(5).

((68))) (1) Respond to a consumer within ten days if the
consumer reports a change of circumstance that affects the
consumer's:

(a) WCCC eligibility;

(b) Copayment; or

(c) Providers.

((9Y)) (8) Provide prompt child care payments to a con-
sumer's child care provider;

((9))) (9) Provide an interpreter or translator service
within a reasonable amount of time and at no cost to the con-
sumer;

(« . . _driver

. EI’H Ensure—that Sssmll SEEt.itEj _oat EIE. i oS
. g . ified:
Pros . i

:E;z}]' F verify-that | i
with-theirstate's-lieensingregulations:)) (10) Provide con-
sumers with at least ten days written notice for changes to
WCCC eligibility, provider payments, or when DSHS
requires a change in child care arrangements.

AMENDATORY SECTION (Amending WSR 18-14-078,

filed 6/29/18, effective 7/1/18)

WAC 110-15-0045 Approved activities for applicants
and consumers not participating in WorkFirst. ((H-Gen-

Applicants and consumers not participating in WorkFirst
activities may be eligible for WCCC benefits for approved
activities as described below.

(1) Applicants or consumers who are:

(a) Employed;

(b) Self-employed; or

(c) Participating in the Supplemental Nutrition Assis-
tance Program Employment and Training (SNAP E&T) pro-
gram ((underehapter388-444-WAC:

2> Speeialrequirementsfor-edueation:

) -An-applicant-or-consumer—whe-is-under twenty-twe
years-ofage)) may be eligible for WCCC benefits for up to a
maximum of sixteen hours per day, including travel, study,
and sleep time before or after a night shift.

2) Applicants or consumers participating in approved
education activities, including classroom time, labs, online
courses, and unpaid internships required by a vocational edu-
cation program, may be eligible for WCCC benefits as fol-
lows:

(a) Attending high school ((HS))) or participating in a
general educational development (GED) program ((witheuta
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mintmum-number-of-employment-hours)) with no required

hours of employment is an approved activity for applicants or
consumers under twenty-two years of age. However, the
employment requirements and benefits limits of (b) through
(e) of this subsection apply to applicants or consumers under
twenty years of age who participate in the vocational or other
education activities listed in those subsections.

(b) ((An—applicant—er—econsumer—whe—is)) Attending
school may be an approved activity for applicants or consum-
ers twenty-two years of age or older((z

 Nav beelisib] . | educati I
A9))) if, in addition to attending school, including partic-
ipating in any of the activities in (c) through (e) of this sub-
section, an applicant or consumer works an average of twenty
or more hours per week of unsubsidized employment((-er
B))) or an average of sixteen or more hours per week in
a paid federal or state work study program((;

benefits-during the-consumer's ifetimefor)).

(c) When eligibility is based on the approved activity of
attending school through participation in:

(&) (1) Adult basic education (ABE);

((8Y)) (ii) English as a second language (ESL); or

(((©y)) (iii) High school/general educational develop-
ment (GED) completion((;-and

is)).

(d) WCCC benefits are limited to up to ((thirty-six
menths-ef WECCbenefits)) twenty-four months during the
consumer's lifetime ((for)); when eligibility is based on the
approved activity of attending school through participation in
vocational education, WCCC benefits are limited to up to
thirty-six months during the consumer's lifetime. The voca-
tional education program must lead to a degree or certificate
in a specific occupation and be offered by the following
accredited entities ((enly)):

((&A))) (1) Public ((and)) or private technical college or
school;

((88Y)) (ii) Community college; or
((€©))) (iii) Tribal college((;and
GvHs)).

(e) WCCC benefits for study time for approved classes
are limited to ((apte)) ten hours per week ((efFWEEChene-
it £ ot : ol ' o]

requirod by the-voentional-oducationel program)).

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0050 Additional requirements for self-
employed WCCC consumers. (1) Self-employment gener-
ally. To be considered self-employed, a WCCC consumer
must:

(a) Earn income directly from the consumer's trade or
business, not from wages paid by an employer;

(b) Be responsible to pay the consumer's self-employ-
ment Social Security and federal withholding taxes;
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(c) Have a work schedule, activities or services that are
not controlled in an employee-employer relationship;

(d) Participate directly in the production of goods or ser-
vices that generate the consumer's income.

(2) Home-based business. Child care ((may)) must not
occur in the home of a consumer who operates a home-based
business.

(3) Self-employed consumers receiving TANF. If a
consumer receives TANF and is also self-employed, he or
she may be eligible for WCCC benefits ((foruap-te-sixteen
hours-ina-twenty-four-hourperiod:)) as determined by the

following:
(a) The consumer must have an approved self-employ-

ment plan in the consumer's ((FRPunder WAC388-310-
1+700)) individual responsibility plan as outlined in chapter
388-310 WAC;

(b) The ((ameunt)) number of hours of WCCC benefits a
consumer receives for self-employment is equal to the num-
ber of hours in the consumer's approved plan; and

(c) Income from self-employment while the consumer is
receiving TANF is determined by WAC 388-450-0085.

(4) Self-employed consumers not receiving TANF. Ifa
consumer does not receive TANF and requests WCCC bene-
fits for the consumer's self-employment, the consumer may
be eligible for WCCC benefits for up to sixteen hours in a
twenty-four-hour period.

(a) A consumer who does not receive TANF cash assis-
tance and requests WCCC benefits for self-employment must
provide DSHS with the consumer's:

(i) Washington state business license((;)) or a tribal,
county, or city business or occupation license, as applicable;

(i) Uniform business identification (UBI) number for
the state of Washington, or, for self-employment in bordering
states, the registration or filing number;

(iii) Completed self-employment plan that is written,
signed, dated, and includes, but is not limited to, a description
of the self-employment business, proposed days and hours of
work activity, including time needed for transportation, and
the location of work activity;

(iv) Projected profit and loss statement((;ifstarting)) for
a new business that has yet reported taxable income; and

(V) ((For—establishedbusinesses;—either)) Federal self-
employment tax or state tax reporting forms for the most cur-
rent reporting year ((er-a-prefit-andloss-statement)) for an
established business.

(b) At application and reapplication, the number of
WCCC hours a self-employed consumer is eligible to receive
during the first six consecutive months of ((starting)) a new
((selHf-empleyment)) busmess((—the—ﬁumbe%ef—heufs—a—eeﬁ-
sumeris—eligibletoreecetve)) is based on the consumer's

report of how many hours are needed, up to sixteen hours per

day. A consumer is eligible to receive ((this-prevision)) these
starting-business WCCC benefits only once during the con-
sumer's lifetime ((and-must-use-the-benefit-provided-by-this
proviston-withinthe-consumer's-authorizationperiod)).

(c) At application and reapplication, DSHS determines
the number of care hours the consumer is eligible to receive
after receiving WCCC self-employment starting-business
benefits ((fer-six-eenseeutive-months)) as provided in (b) of
this subsection by:
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(1) Dividing the consumer's ((gress)) net monthly self-
employment income, after allowable expenses or the stan-
dard one hundred dollar deduction, by the federal or state
minimum wage, whichever is lower, to determine the average
monthly hours of care needed by the consumer; and

(i1) Adding the consumer's additional approved employ-
ment, education, training, or travel hours to the total
approved self-employment hours.

(d) If both parents in a two-parent family are self-
employed((5)) at the same or a different business, each parent
must provide a self-employment plan and self-employment
income verification. If the requested verification is not pro-
vided, ((therWAC1+70-296-6012)) WAC 110-15-0012
applies to determining eligibility.

(e) Self-employment income is calculated by subtracting
either a standard one hundred dollar deduction or allowable
business expenses from the consumer's gross monthly self-
employment income.

The following expenses are not allowable:

(i) Federal, state, and local income taxes;

(ii) Money set aside for retirement purposes;

(iii) Personal work-related expenses (including travel to
and from work);

(iv) Net losses from previous periods;

(v) Depreciation; or

(vi) Any amount greater than the payment from a
boarder for lodging and meals.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0060 Countable income. DSHS counts
income as money an applicant or consumer earns or receives
((themselves)) him or herself, or on behalf of the child from:

(1) A TANF grant, except when the grant is for the first
three consecutive calendar months after the consumer starts a
new job. The first calendar month is the month in which he or
she starts working;

(2) (Fhe-foHewing)) Child support ((payment-amennts:
o) F i | .

fromthe NCP)) received.

(3) Supplemental security income (SSI);

(4) ((©ther)) Social Security ((payments;—sueh-as—SSA
and-SSPI)) income;

(5) Refugee assistance payments;

(6) Payments from the Veterans' Administration, disabil-
ity payments, or payments from labor and industries (L&I);

Proposed
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(7) Unemployment compensation, except as required
under RCW ((43-245-4351)) 43.216.137;

(8) Other types of income not listed in WAC ((+79-296-
0679)) 110-15-0070;

(9) Taxable income from VISTA ((velunteers)), Ameri-
Corps, and Washington Service Corps (WS ifthe-income
is-taxed:

Verifif i I hild . 4
able:

serviees; they-arenoteligible for WCEE:)) programs;

(10) Taxable gross wages from employment or self-
employment ((as—definedin—-WACH70-290-0003—Gress
wages-ineludes-any-wages-that-are-taxable));

(11) Corporate compensation received by or on behalf of
the consumer, such as rent, living expenses, or transportation
expenses;

(12) Lump sums as money a consumer receives from a
one-time payment such as back child support, an inheritance,
or gambling winnings; and

(13) Income for the sale of property as follows:

(a) If a consumer sold the property before application,
DSHS considers the proceeds an asset and does not count as
income;

(b) If a consumer sold the property in the month the con-
sumer applies or during the consumer's eligibility period,
DSHS counts it as a lump sum payment as described in WAC
((176-290-6065(2))) 110-15-0065(2);

(c) Property does not include small personal items such
as furniture, clothes, and jewelry.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0065 Calculation of income. DSHS uses
a consumer's countable income when determining income
eligibility and copayment. A consumer's countable income is
the sum of all anticipated income listed in WAC ((+76-290-
0060)) 110-15-0060 minus any child support paid out
through a court order, division of child support administrative
order, or tribal government order.

(1) To determine a consumer's income, DSHS either:

(a) Calculates an average monthly income by:

(1) Determining the number of months, weeks or pay
periods it took the consumer's WCCC household to earn the
income; and ((G#))) dividing the income by the same number
of months, weeks or pay periods((:-e%)).

(ii) If the past wages are no longer reflective of the cur-
rent income, DSHS may accept the employer's statement of
current, anticipated wages for future income determination.

(b) When the consumer begins new employment and has
less than three months of wages, DSHS uses the best avail-
able estimate of the consumer's WCCC household's current
income:

(1) As verified by the consumer's employer; or

(i1) As provided by the consumer through a verbal or
written statement documenting the new employment at the
time of application, reapplication or change reporting, and
wage verification within sixty days of DSHS request.
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(2) If a consumer receives a lump sum payment (such as
money from the sale of property or back child support pay-
ment) in the month of application or during the consumer's
WCCC eligibility:

(a) DSHS calculates a monthly amount by dividing the
lump sum payment by twelve;

(b) DSHS adds the monthly amount to the consumer's
expected average monthly income:

(1) For the month it was received; and

(i1) For the remaining months of the current eligibility
period; and

(¢) To remain eligible for WCCC the consumer must
meet WCCC income guidelines after the lump sum payment
is applied.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0085 Change in copayment. (1) A con-
sumer's copayment may change when:

(a) The consumer's monthly income decreases;

(b) The consumer's family size increases and causes the
copayment to decrease;

(c) DSHS makes an error in the consumer's copayment
computation;

(d) The consumer did not report all income, activity and
household information at the time of application, reapplica-
tion, or when reporting a change in circumstances;

(e) The consumer is no longer eligible for the minimum
copayment under WAC ((+76-296-6690)) 110-15-0090;

(f) (BEEL)) DCYF or DSHS makes a ((mass)) system-
level change in benefits due to a change in law or program
funding; or

(g) The consumer is approved for a new eligibility
period.

(2) Copayment changes are effective on the first day of
the month ((immediatelyfellewingthe-date-the-copayment
change-was-made:

(3)-DSHS-doesnotinerease)) after a change is reported

and required verification is received within the required time
frame. If the required verification is received after the
requested time frame, the new copayment will be effective on
the first day of the month that follows the month the verifica-
tion was received.

(3) A consumer's copayment will not be increased during
((the)) a current eligibility period ((when~eeuntable-income
remains-at-or-below-the-maximum-—ehgibihity Hmit-aspre-

4 DSHS-deesnotprorate-the-copayment)).

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0090 Minimum copayment. (1) A con-
sumer is eligible for the minimum copayment ((is—paid))
when the consumer has countable monthly income at or
below eighty-two percent of the federal poverty guidelines.

(2) ((Frst-applieation—The-consumerpays)) The mini-
mum copayment ((at-first-appheationfor- WECCC-when-bene-
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€y)) will apply for two months after initial application
beginning in the month that DSHS pays ((fer)) WCCC child
care ((services;rand

by Thefirst-full ealendar monththereafter:

B3y Reapplieation-The-consumerpays)) benefits.

(3) Following the first two months of minimum copay-
ments, the copayment may increase to the amount determined
at application.

(4) The minimum copayment may apply for two months
at reapplication for WCCC after a break of at least thirty days
in the consumer's approved activities, as long as the break in
activities occurred within ninety days leading up to the reap-
plication date. The ((eonsumerpays-the)) two-month mini-
mum copayment((*

)) will begin in the month that DSHS pays
((fer)) WCCC ((servicesrand

b)) child care benefits and continue for the first full cal-
endar month thereafter.

() (5) The ((consumerpays-the)) minimum copay-
ment applies throughout the eligibility period when ((ke-et
she)) the consumer is a minor parent, and:

(a) Receives TANF; or

(b) Is part of the minor parent's parent or relative's TANF
assistance unit.

(Y PSHS-doesnotprorate-the-copayment:))

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0095 When WCCC benefits start. (1)
WCCC benefits for an eligible consumer ((ay)) begin when
the following conditions are met:

(a) The consumer has completed the required WCCC
application and verification process ((as-deseribed-under
WAECH70-296-00+2)) within thirty days of the date DSHS
received the consumer's application for WCCC benefits((5

plication)); and

(b) The consumer is working or participating in an
approved activity ((enderWACI70-290-0040,170-290-
0045,170-290-0050-0r170-290-0055;and
WEECEChenefits)).

(2) If a consumer fails to ((tarrin-alinfermation)) com-
plete the initial application within thirty days from the appli-
cation date, the consumer must restart the application pro-
cess((exeeptin-the-ease-of new—employment-er lew non-

: . .
and ;.2! : .5 ; i .hi CORSUMer mustproviae hire party
Ei.iﬁii ron *]*.“ﬂ .Sm)j).ﬂjs of DSHS-approving the-appli

(3) The consumer's application date is whichever of the
following is earlier:

(a) The date the consumer's application is entered into
DSHS's automated system; or

WSR 18-24-014

(b) The date the consumer's application is date stamped
as received.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0106 When provider payments start.
The provider is eligible to receive payment when both of the
following are met:

(1) The consumer has chosen the eligible provider (under
WAC ((+76-290-6425)) 110-15-0125) and the provider is
caring for the children during an eligibility period; and

(2) DSHS notifies the provider that the consumer is eli-
gible.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0107 Denial of benefits—Date of rede-
termining eligibility. (1) DSHS sends a ((eenstmer=a))
denial letter when the consumer has applied for child care and
the consumer:

(()) (a) Withdraws the request;

((®))) (b) Is not eligible due to the consumer's:

((¢2))) (1) Family composition;

((5))) (ii) Income; (et

¢e))) (iii) Outstanding unpaid copayment; or

(iv) Approved activity((=

6))).or

(c) Did not provide information required to determine
the consumer's eligibility ((aeeerdingto—-WACH70-290-
0042)) under WAC 110-15-0012 within thirty days((;

).

(2) If a consumer ((tarns—in)) provides information or
otherwise meets eligibility requirements after DSHS sends
the consumer a denial letter, DSHS ((determines)) will deter-
mine when the consumer's benefits may begin ((date)), as
provided in WAC ((376-299-0095)) 110-15-0095.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0109 Reapplication. (1) ((H-a-econsumer
wants-to-reeetve)) To request WCCC benefits be continued
unintermpted ((ehild-care-benefitsfor-another)) beyond the
consumer's current eligibility period, the consumer must
reapply for WCCC benefits with DSHS on or before the end
of the current ehg1b1hty period. ((Fe-determine-ifa-consumer

éaa—Reqﬁests—feapphe&Heﬂ—mfeﬂﬁaﬁeﬂ))
(2) Determination of the consumer's eligibility to receive

uninterrupted WCCC benefits beyond the consumer's current
eligibility period will be made pursuant to the eligibility rules
contained in this chapter.

(3) A consumer who reapplies on or before the end date
of the ((eensumer's)) current WCCC eligibility period((;-ane

o Verifios ¢ ing ot l
; bo oligiblefor WECC berefits &
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@—Eﬁfeetw&@eteber—l—%@i—é—tf—a)) may receive contin-

ued uninterrupted benefits through second tier eligibility if
the consumer's household has countable income greater than
two hundred percent ((efthefederalpovertyguidelines
FPGY)) but less than two hundred twenty percent of the
((FPG;theconsumermay-be-eligible for athree-month-eligi-
bility period-ealled Income Phase-OutIn-determiningeligi-
bilitvforthe I pi - iod—the follows |
apply:

a)All-—eountable—ineeme—must—be)) federal poverty
guidelines (FPG).

(a) If the countable income is equal to or greater than

((tweohundred-pereent-of the FPG-andJessthan)) two hun-
dred twenty percent ((ef—the—FPG—Irf—the—eeuﬁt&b}e—meeﬁ&e—rs

5> When)) will be denied.

(b) The copayment for a second tier eligible consumer
will be determined at two hundred percent of the FPG of
countable household income.

(4) If a consumer submits a reapplication after the last
day of the current eligibility period and meets all WCCC eli-
gibility requirements, the consumer's benefits will begin:

(a) On the date ((that)) the consumer's reapplication is
entered into DSHS's automated system or the date the con-
sumer's reapplication is date-stamped as received ((in

auntomated-system)) by DSHS, whichever date is earlier;
(b) When the consumer is working or participating in an

approved activity; and

(c) The consumer's child is ((being-ecared-forby-an-eligi-

ble-WEEC)) receiving care from an approved provider.

Proposed

Washington State Register, Issue 18-24

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0110 Termination of and redetermin-
ing eligibility for benefits. (1) (PSHS-steps)) A consumer's
eligibility for WCCC benefits ((when)) is terminated if the
consumer ((deesnet)) fails to:

(a) Comply with the ((eopayment)) requirements of
WAC ((+76-296-0630-3)-and-4))) 110-15-030;
(b) ((Gemp}ete—the—fequested—appheaﬂeﬂ—er—feapphe&&eﬂ
b
E ] Laetivi ] i ?IE }; i

€d))) Complete the WorkFirst orientation process when
approved for TANF((z

; l L e optionof

290-002-or

9)): and

(c) Cooperate with the child care subsidy audit process
((erwith)) and investigations involving the DSHS office of
fraud and accountability (OFA).

(2) A consumer's eligibility for WCCC benefits is termi-
nated if the consumer:

(a) Has or anticipates countable income at or above
eighty-five percent of the state median income (SMI); or

(b) Has resources that exceed one million dollars.

(3) A consumer ((may-be-ehgible)) whose eligibility for
WCCC benefits has been terminated may be eligible to

receive WCCC benefits again, beginning on the date ((that))
the consumer:

(a) Meets all WCCC eligibility requirements;

(b) Complies with the copayment requirements ((ef
WACH70-290-0030-(3)and-(4))) contained in WAC 110-15-

030; and

(c) Cooperates with the child care subsidy audit process
((erwith)) and the DSHS office of fraud and accountability
(OFA).

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0126 Electronic attendance records. (1)
Within ninety days of initial approval to receive WCCC or
SCC benefits, providers must ((ase)) adopt the department's
electronic attendance recordkeeping system or a department-
approved electronic attendance recordkeeping system to
record a child's attendance. Ninety days following approval,
providers not using an approved electronic attendance system
will no longer receive WCCC or SCC payments.

(2) The electronic attendance recordkeeping system
must:

(a) Record an electronic signature, swipe card, personal
identification number (PIN), biometric reader, or similar
authentication by the parent or designee when signing the
child in and out of the provider's care;

(b) Ensure the authenticity, confidentiality, integrity,
security, accessibility, and protection against alterations of
the electronic records;

(c) Produce an authentic, verifiable record for each trans-
action that complies with all legal and other requirements
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regarding the record's structure, content, and time of creation
or receipt;

(d) Prove the identity of the sender of the record,

(e) Uniquely identify each record;

(f) Capture an electronic record for each transaction con-
ducted;

(g) Maintain the integrity of electronic records as cap-
tured or created so that they can be accessed, displayed and
managed as a unit;

(h) Retain electronic records in an accessible form for
their legal minimum retention period;

(i) Search and retrieve electronic records in the normal
course of business throughout their entire legal minimum
retention period,;

(j) Produce authentic copies of electronic records and
supply them in usable formats for business purposes and all
public access purposes;

(k) Contain all of the information necessary to reproduce
the entire electronic record and associated signatures in a
form that permits the person viewing or printing the entire
electronic record to verify:

(i) The contents of the electronic record;

(i) The method used to sign the electronic record, if
applicable;

(iii) The person signing the electronic record; and

(iv) The date when the signature was executed.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0190 WCCC benefit calculations. (1)
The amount of care a consumer may receive is determined by
DSHS at application or reapplication. ((Fhe-consumer-dees

Ltobei | aetiviti L arotivi

-)) Once the
care is authorlzed the amount will not be reduced during the
eligibility period unless:

(a) The consumer requests the reduction;

(b) The care is for a school-aged child as described in
subsection (3) of this section; ((and)) or

(c¢) Incorrect information was given at application or
reapplication ((aeeerdingte-WAC170-290-0030)).

(2) To determine the amount of weekly hours of care
needed, DSHS ((wiH)) reviews:

(a) The consumer's participation in approved activities

((per—\%%&l#@-%@-@@‘t@,—l—?@-%@-@@‘lé,—l#@-%@-@@é&

fb))) and the number of hours the child attends school,
including home school, ((and-reduce-the-ameunt-ofeare;

€e})) which will reduce the amount of care needed.

(b) In a two parent household, the days and times ((the))
approved activities overlap, and only authorize care during
those overlapping times((z

td)The)). The consumer is eligible for full-time care if
overlapping care totals one hundred ten hours in one month.

(c) DSHS will not consider the schedule of a parent((5))
in a two parent household(( )) who is not able to care for the
child(( 5

aetivity requirements;and
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.
. te) i hfﬁ’}?}ﬁgm.;{] requests ; e sn;ﬁss] he feee fisr
Cthe olioibil iod))

(3) ((Petermining)) Full-time care for a family using
licensed providers is authorized when the consumer partici-
pates in approved activities at least one hundred ten hours per
month:

(a) Twenty-three full-day units per month will be autho-
rized ((
menth)) when the child needs care five or more hours per
day;

(b) Thirty half-day units per month will be authorized

)

when the child needs care less than five hours per day;

€d))) Forty-six half-day units per month will be autho-
rized during the months of June, July, and August for a
school-aged child who needs five or more hours of care;

6)) (d) Supervisor approval is required for additional
days of care that exceeds twenty-three full days or thirty half
days per month; and

(((®))) (e) Care cannot exceed sixteen hours per day, per
child.

(4) ((Determining)) Full-time care for a family using in-
home/relative providers (family, friends and neighbors)(())

is authorized when the consumer participates in approved
activities at least one hundred ten hours per month:

(a) Two hundred thirty hours of care will be authorized

)

when the child needs care five or more hours per day;
(b) One hundred fifteen hours of care will be authorized
)
when the child needs care less than five hours per day;

(c) One hundred fifteen hours of care will be authorized
during the school year for a school-aged child who needs care
less than five hours per day and the provider will be autho-
rized for contingency hours each month, up to a maximum of
two hundred thirty hours;

(d) Two hundred thirty hours of care will be authorized
during the school year for a school-aged child who needs care
five or more hours in a day;

(e) Supervisor approval is required for hours of care that
exceed two hundred thirty hours per month; and

(f) Care cannot exceed sixteen hours per day, per child.

(5) When determining part-time care for a family using
licensed providers and the activity is less than one hundred
ten hours per month((-)):

(a) A full-day unit will be authorized for each day of care
that exceeds five hours;

(b) A half-day unit will be authorized for each day of
care that is less than five hours; and

(c) A half-day unit will be authorized for each day of
care for a school-aged child, not to exceed thirty half days.

Proposed
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(6) When determining part-time care for a family using
in-home/relative providers (((Family—friend-andneigh-
bors))):

(a) Under the provisions of subsection (2) of this section,
DSHS will authorize the number of hours of care needed per
month when the activity is less than one hundred ten hours
per month; and

(b) ((When-thepreviderelaims-contingeneyheurs;)) The
total number of authorized hours and contingency hours
claimed cannot exceed two hundred thirty hours per month.

(7) DSHS determines the allocation of hours or units for
families with multiple providers based upon the information
received from the parent.

(8) DSHS may authorize more than the state rate and up
to the provider's private pay rate if:

(a) The parent is a WorkFirst participant; and

(b) Appropriate child care, at the state rate, is not avail-
able within a reasonable distance from the approved activity
site. "Appropriate" means licensed or certified child care
under WAC ((+76-290-6425)) 110-15-0125, or an approved
in-home/relative provider under WAC ((+76-290-6139))
110-16-0010. "Reasonable distance" is determined by com-
paring distances other local families must travel to access
appropriate child care.

(9) Other fees DSHS may authorize to a provider are:

(a) Registration fees;

(b) Field trip fees;

(¢) Nonstandard hours bonus;

(d) Overtime care to a licensed provider who has a writ-
ten policy to charge all families, when care is expected to
exceed ten hours in a day; and

(e) Special needs rates for a child.

((HoyIn-hemefrelative providers-who-are-paid-child-care
subsidies-te-earefor-childrenreeeiving WCCCbenefitsean-
?EHEE.H EI .Eh]Esf Esﬂiﬁt.slf“ ;hi.i;.E ! ]E.HE E .)E) gne

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0268 Payment discrepancies—Pro-
vider overpayments. (1) An overpayment occurs when a
provider receives payment that is more than the provider is
eligible to receive. Provider overpayments are established
when that provider:

(a) Bills and receives payment for services not provided;

(b) Bills without attendance records that support ((their))
the billing. Beginning July 1. 2018, attendance must be
recorded using DCYF's electronic attendance system or a
DCYF-approved electronic attendance system. Any other
format for recording attendance will not be considered valid
support for a provider billing and may result in an overpay-
ment;

(c) Bills and receives payment for more than ((they-are))
the provider is eligible to bill;

(d) Routinely provides care in a location other than what
was approved at the time of authorization;

(e) With respect to license-exempt in-home/relative pro-

viders, ((cemmenlyknewnas family;friends;and neighbor"
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previders;)) bills the state for more than six children at one
time ((during)) for the same hours of care; or

(f) With respect to licensed or certified providers:

(i) Bills the state for more than the number of children
((they-have)) in ((their)) the provider's licensed capacity; or

(i1) Is caring for a ((WEEE)) child receiving WCCC
benefits outside ((their)) the provider's licensed allowable
age range without a ((PEE-appreved)) DCYF-approved
exception; or

(g) With respect to certified providers caring for children
in a state bordering Washington:

(1) Is determined ((met)) to not be in compliance with
((thetr)) the state's licensing regulations; or

(i1) Fails to notify DSHS within ten days of any suspen-
sion, revocation, or change to ((thetr)) the provider's license.

(2) ((BEE)) DCYEF or DSHS will request documentation
from a provider when preparing to establish an overpayment.
The provider ((kas)) must provide requested information
within twenty-eight consecutive calendar days from the date
of the written request ((te-supply-anyrequested-documenta-
tion)).

(3) A provider ((is—required—to)) must repay any pay-
ments ((which-they—were)) that the provider was not eligible

to receive.

(4) (Provider overpayments defined in subscetion (1 of

5))) A provider ((isrequired-te)) must repay any over-
payment ((made-threugha-departmental-error)), even if the

overpayment is the result of a DCYF or DSHS error in issu-
ing payment the provider was not eligible to receive.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0271 Payment discrepancies—Con-
sumer. (1) DSHS establishes overpayments for past or cur-
rent consumers when the consumer:

(a) Received benefits in an amount greater than the con-
sumer was eligible to receive;

(b) ((Is-determined-eligible-at-application-orreappliea-
tien-based-en)) Received benefits or services based on the eli-
gibility criteria of the consumer's participation in an approved
activity ((aﬂd—used—beﬁeﬁts—bm—ﬁever—paiﬁerpa{ed—m—said))
but the consumer did not participate in the activity;

(c) Failed to report ((ehanges)) information accurately
under the requirements of ((WAEH+70-290-0031+-te-DSHS))

of this chapter, which ((restlt)) resulted in an error in deter-
mining eligibility, amount of care authorized, or copayment;

(d) ((Hsed—a—pfwﬁeﬁw%e—d&d—ﬂet—meet—the—ehgrb&ﬁ-y

te))) Received benefits for a child who was not eligible

((perWAC170-290-0005,170-290-0015-6+170-290-0020))
under WAC 110-15-0005, 110-15-0015, or 110-15-0020; or
(D)) (e) Failed to return, by the sixtieth day, the
requested income verification of new employment as pro-
vided in WAC ((+76-296-0642)) 110-15-0012.
(2) (PEE)) DCYF or DSHS may request documentation
from a consumer when preparing to establish an overpay-
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ment. The consumer has fourteen consecutive calendar days
to ((sapply)) provide any requested documentation.

(3) Consumers ((arereguired-te)) must repay any bene-
fits paid by DSHS that they were not eligible to receive.

(4) ((H-an)) A consumer must repay any overpayment,
even if the overpayment ((was-made-threugh-departmental))
is a result of a DCYF or DSHS error((-the-consumeris-—stiH

required-to-repay-that-ameunt)) in issuing payment the con-

WSR 18-24-014

(ii) Three years back from the date payment was issued
if the error was based on any issue other than rates paid by
age or region; DSHS or DCYF must notify the provider of the
overpayment by personal service or by certified mail, return
receipt requested, within three years of the date the overpay-
ment was issued; and

(iii) Three years back from the date payment was issued
for any overpayment identified by a federal or state audit;

sumer was not eligible to receive.

(5) If a consumer is not eligible under WAC ((+76-296-
0030-threugh170-290-0032)) 110-15-0030 through 110-15-
0032 and the provider has billed correctly, the consumer is
responsible for the entire overpayment((;-inecludingany
absent-days)).

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-0275 Payment discrepancies—Provid-
ers. (1) This section applies to all child care providers.

(2) ((Fer—m-heme#fel-afwe—aﬂd—heeﬁsed—famﬂy—heme

a))) Providers must submit a billing invoice for payment
within twelve months of the date ((efserviee)) child care ser-
vices are provided. Any invoice submitted more than twelve
months from date ((efserviee)) child care services are pro-
vided will not be processed.

((Qb)—}tlfhe-b%ﬁmfeiee—feﬁp@ﬂﬁem—rs—maée—“ﬂthmﬁe

errorsare)) (3) For nurnoses of correction of a payment error
based on a billing invoice that has been submitted as required
by subsection (2) of this section, the following time limits
apply for the period of child care services for which correc-
tions can be made.

(a) For underpayments:

(i) Two years back from the date payment was issued if
the error ((is)) was based on rates paid by age or reglon

(( 5
ease-the-previderhasup-to-twenty-four months-after the-date
of serviee-to-askfora-corrected-payment)) except as provided

in (a)(iii) of this subsection; or

(1) Three years back from the date payment was issued
if the error was ((fe%aﬂyeﬂ&eﬁeaseﬂ—me}udmg—aﬂ—eﬁe%dis-
eevered)) based on any issue other than rates paid by age or
region; and

(iii) Three years back from the date payment was issued
for any underpayment identified by a federal or state audit((;

of servieeto-askfor-a-corrected payment)).

(b) For overpayments:

(1) Two years back from the date payment was issued if
the error was based on rates paid by age or region, except as
provided in (b)(iii) of this subsection; and DSHS or DCYF
must notify the provider of the overpayment by personal ser-

vice or by certified mail, return receipt requested, within two
years of the date the payment was issued; or

DSHS or DCYF must notify the provider of the overpayment
by personal service or by certified mail. return receipt
requested, within three years of the date the payment was
issued.

(4) For in-home/relative and family home child care pro-
viders, disputes regarding underpayments may be addressed
through the grievance procedure in the collective bargaining
agreement.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-3530 Verifying consumers' and provid-
ers' information. DSHS verifies a consumer's information as
provided in WAC ((+76-290-60H2-and1+70-290-00144)) 110-
15-0012.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-3566 Subsidized child care providers'
responsibilities. Licensed or certified child care providers
who accept SCC subsidies must do the following:

(1) Comply with all of the (BEE)) DCYF child care
licensing or certification requirements as provided in chap-
ters ((170-295;170-296A-0r170-297)) 110-300, 110-300A,
110-300B, and 110-305 WAC; and

(2) ((Repertpending<charges-orconvictions-te- DSHS-as
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“0)-Fer)) Comply with WAC 110-15-0034.

(3) Providers who care for children in states bordering
Washington, must verify that they are currently complying
with their state's licensing regulations, and notify DSHS
within ten days of any suspension, revocation, or changes to
their license.

AMENDATORY SECTION (Amending WSR 18-14-078,
filed 6/29/18, effective 7/1/18)

WAC 110-15-3665 When SCC program subsidies
start. (1) SCC benefits for an eligible consumer may begin
when the following conditions are met:

(a) The consumer has completed the required SCC appli-
cation and verification process as described under WAC
((F70-290-00+2-and170-290-061+4)) 110-15-0012 within
thirty days of the date DSHS received the consumer's appli-
cation for SCC benefits, except in the case of new employ-
ment. In that case, under WAC ((+76-296-6042)) 110-15-
0012, the consumer must provide third-party verification
within sixty days of application or reapplication;

(b) The consumer is working or participating in an
approved activity under WAC ((+70-290-3555)) 110-15-
3555 at application and reapplication; and

(c) The consumer needs child care for work or approved
activities within at least thirty days of the date of application
for SCC benefits.

(2) If a consumer fails to turn in all information within
thirty days from the application date, the consumer must
restart the application process, except in the case of new
employment. In that case, under WAC ((+76-296-0612))
110-15-0012, the consumer must provide third-party verifi-
cation within sixty days of application or reapplication.
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(3) The consumer's application date is whichever is ear-
lier:

(a) The date the consumer's application is entered into
DSHS's automated system; or

(b) The date the consumer's application is date stamped
as received.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 110-15-0014 Verifying information for a provider's
payment.

WAC 110-15-0022 Eligibility—Resources.
WAC 110-15-0032 Failure to report changes.

WAC 110-15-0055 Receipt of benefits during fourteen-day
wait period.

WAC 110-15-0115 Notice of payment changes.

WSR 18-24-020
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed November 27, 2018, 2:27 p.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or 34.05.-
330(1).

Title of Rule and Other Identifying Information: WAC
246-247-035 National standards adopted by reference for
sources of radionuclide emissions and 246-247-075 Monitor-
ing, testing, and quality assurance, the department of health
(DOH) is proposing to make technical corrections to request
full delegation of the Radionuclide Air Emissions Program
from the United States Environmental Protection Agency
(EPA).

Hearing Location(s): On January 9, 2019, at 10:00 a.m.,
at DOH, Town Center East 2, Room 145, 111 Israel Road
S.E., Tumwater, WA 98501.

Date of Intended Adoption: January 16, 2019.

Submit Written Comments to: Theresa Phillips, DOH,
P.O. Box 47820, Olympia, WA 98504-7820, email https://
fortress.wa.gov/doh/policyreview, by January 9, 2019.

Assistance for Persons with Disabilities: Contact The-
resa Phillips, phone 360-236-3147, TTY 360-833-6388 or
711, email theresa.phillips@doh.wa.gov, by January 2, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
amendments make technical corrections to align the state rule
with the federal rule as required by EPA. The proposal elim-
inates EPA approval for any change or alternative to stan-
dards, emission monitoring and test procedures, compliance
and reporting requirements, or recordkeeping requirements
under WAC 246-247-035(3). EPA has directed Washington
state to remove subsection (3) because the straight delegation
from EPA to the department will include a federal register
notice that will specify which provisions of the National
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Emission Standards for Hazardous Air Pollutants (NESHAP)
allow for approval of alternatives by the department and
which are made by EPA. EPA has also directed the depart-
ment to add the word "nonfederal" before the word "facility"
in WAC 246-247-075(4) to clarify the type of facility the
department may allow the use of alternative monitoring pro-
cedures.

Reasons Supporting Proposal: The intent of RCW
70.98.050 is to safely regulate the possession and use of
radioactive material within the state of Washington. The
intent of RCW 70.98.080(5) is to reduce redundant licensing
requirements. The proposed rule amendments meet the intent
of the statutes by adopting requirements as stringent as the
federal requirements in order for the department to have full
delegation authority from EPA.

Statutory Authority for Adoption: RCW 70.98.050 and
70.98.080.

Statute Being Implemented: RCW 70.98.050 and 70.98.-
080.

Rule is necessary because of federal law, 40 C.F.R. Part
6l.

Name of Proponent: DOH, governmental.

Name of Agency Personnel Responsible for Drafting:
Theresa Phillips, 111 Israel Road S.E., Tumwater, WA
98501, 360-236-3147; Implementation and Enforcement:
John Martell, 309 Bradley Boulevard, Suite 201, Richland,
WA 99352, 509-946-3798.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The agency did not complete a cost-benefit analy-
sis under RCW 34.05.328. RCW 34.05.328 (5)(b)(iii)
exempts rules that adopt or incorporate by reference without
material change federal statutes or regulations, Washington
state law, the rules of other Washington state agencies, or
national consensus codes that generally establish industry
standards;

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.061 because this rule mak-
ing is being adopted solely to conform and/or com-
ply with federal statute or regulations. Citation of
the specific federal statute or regulation and descrip-
tion of the consequences to the state if the rule is not
adopted: The proposed changes are necessary for
consistency between federal and state rules and as a
primary condition for delegation of NESHAP
authority from EPA to the department. If Washing-
ton does not adopt the proposed changes, the depart-
ment would not receive full delegation as required
by EPA.

Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
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establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
and rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect.

November 21, 2018
Clark Halvorson
Assistant Secretary

AMENDATORY SECTION (Amending WSR 18-12-075,
filed 6/1/18, effective 7/2/18)

WAC 246-247-035 National standards adopted by
reference for sources of radionuclide emissions. (1) In
addition to other requirements of this chapter, the following
federal standards, as in effect on July 1, 2018, are adopted by
reference except as provided in subsection((s2)yand-3})) (2)
of this section.

(® ' ard i it ] .
ments-of this-chapter:))

(a) For federal facilities:

(i) 40 C.F.R. Part 61, Subpart A - General Provisions.

(i) 40 C.F.R. Part 61, Subpart H - National Emission
Standards for Emissions of Radionuclides Other Than Radon
From Department of Energy Facilities.

(iii)) 40 C.F.R. Part 61, Subpart I - National Emission
Standards for Radionuclide Emissions From Federal Facili-
ties Other Than Nuclear Regulatory Commission Licensees
and Not Covered by Subpart H.

(iv) 40 C.F.R. Part 61, Subpart Q - National Emission
Standards for Radon Emissions From Department of Energy
Facilities.

(b) For nonfederal facilities:

(1) 40 C.F.R. Part 61, Subpart A - General Provisions.

(i) 40 C.F.R. Part 61, Subpart B - National Emission
Standards for Radon Emissions From Underground Uranium
Mines.

(iii) 40 C.F.R. Part 61, Subpart K - National Emission
Standards for Radionuclide Emissions From Elemental Phos-
phorus Plants.

(iv) 40 C.F.R. Part 61, Subpart R - National Emissions
Standards for Radon from Phosphogypsum Stacks.

(v) 40 C.F.R. Part 61, Subpart T - National Emission
Standards for Radon Emissions From the Disposal of Ura-
nium Mill Tailings.

(vi) 40 C.F.R. Part 61, Subpart W - National Emission
Standards for Radon Emissions From Operating Mill Tail-
ings.

(2) References to "Administrator" or "EPA" in 40 C.F.R.
Part 61 include the department of health except in any section
of 40 C.F.R. Part 61 for which a federal rule or delegation
indicates that the authority will not be delegated to the state.

((Any—<changeoralternativeto—standards—emission

Proposed
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AMENDATORY SECTION (Amending WSR 12-01-071,
filed 12/19/11, effective 1/19/12)

WAC 246-247-075 Monitoring, testing, and quality
assurance. (1) The department may, upon request by a non-
federal licensee, authorize provisions specific to that nonfed-
eral licensee, other than those already set forth in WAC 246-
247-075 for nonfederal emission unit monitoring, testing, or
quality assurance, so long as the department finds reasonable
assurance of compliance with the performance objectives of
this chapter.

(2) Equipment and procedures used for the continuous
monitoring of radioactive air emissions shall conform, as
applicable, to the guidance contained in ANSI N13.1, ANSI
N42.18, ANSI N323, ANSI N317, reference methods 1, 1A,
2,2A,2C,2D, 4,5, and 17 of 40 C.F.R. Part 60, Appendix A,
40 C.F.R. Part 52, Appendix E, and any other methods
approved by the department.

(3) The operator of an emission unit with a potential-to-
emit of less than 0.1 mrem/yr TEDE to the MEI may estimate
those radionuclide emissions, in lieu of monitoring, in accor-
dance with 40 C.F.R. 61 Appendix D, or other procedure
approved by the department. The department may require
periodic confirmatory measurements (e.g., grab samples)
during routine operations to verify the low emissions. Meth-
ods to implement periodic confirmatory monitoring shall be
approved by the department.

(4) The department may allow a nonfederal facility to
use alternative monitoring procedures or methods if continu-
ous monitoring is not a feasible or reasonable requirement.

(5) The following types of facilities shall determine
radionuclide emissions in accordance with either a methodol-
ogy referenced in subsections (1) through (4) of this section
or the respective document referenced below:

(a) Nuclear power reactors licensed by the NRC: Offsite
Dose Calculation Manual;

(b) Fuel fabrication plants licensed by the NRC: NRC's
Regulatory Guide 4.16, dated December 1985;

(c) Uranium mills that are processing material: NRC's
Regulatory Guide 4.14, dated April 1980.

(6) Licensed facilities shall conduct and document a
quality assurance program. Except for those types of facilities
specified in subsection (5) of this section, the quality assur-
ance program shall be compatible with applicable national
standards such as ANSI/ASME NQA-1-1988, ANSI/ASME
NQA-2-1986, QA/R-2, and QA/R-5.

(7) Those types of facilities specified in subsection (5) of
this section shall conduct and document a quality assurance
program compatible with either the applicable national stan-
dards referenced in subsection (6) of this section or the NRC's
Regulatory Guide 4.15, dated February 1979.

(8) Facilities shall monitor nonpoint and fugitive emis-
sions of radioactive material.

(9) The department may conduct an environmental sur-
veillance program to ensure that radiation doses to the public
from emission units are in compliance with applicable stan-
dards. The department may require the operator of any emis-
sion unit to conduct stack sampling, ambient air monitoring,
or other testing as necessary to demonstrate compliance with
the standards in WAC 246-247-040.

Proposed

Washington State Register, Issue 18-24

(10) The department may require the owner or operator
of an emission unit to make provision, at existing emission
unit sampling stations, for the department to take split or col-
located samples of the emissions.

(11) The planning for any proposed new construction or
significant modification of the emission unit must address
accidental releases with a probability of occurrence during
the expected life of the emission unit of greater than one per-
cent.

(12) All facilities must be able to demonstrate that appro-
priate supervisors and workers are adequately trained in the
use and maintenance of emission control and monitoring sys-
tems, and in the performance of associated test and emer-
gency response procedures.

(13) All facilities must be able to demonstrate the reli-
ability and accuracy of the radioactive air emissions monitor-
ing data.

(14) A facility owner or operator, or any other person
may not render inaccurate any monitoring device or method
required under chapter 70.98 RCW, or any ordinance, resolu-
tion, regulation, permit, or order in force pursuant thereto.

WSR 18-24-026
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed November 28, 2018, 7:50 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
21-108.

Title of Rule and Other Identifying Information: WAC
308-108-150, driver training schools, curriculum schedule.

Hearing Location(s): On January 9, 2019, at 2:00 p.m., at
the Tumwater Timberland Library, 7023 New Market Street
S.W., Tumwater, WA 98501. Hearing to be held in the public
meeting room.

Date of Intended Adoption: January 10, 2019.

Submit Written Comments to: Driver Training School
Program, P.O. Box 9027, Olympia, WA 98507, email
TSE@dol.wa.gov, fax 360-570-4976, by January 8, 2019.

Assistance for Persons with Disabilities: Contact Driver
Training School Program, phone 360-664-6692, fax 360-
570-4976, TTY 711, email TSE@dol.wa.gov, by January 8§,
2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Existing language
regarding instruction schedule is ambiguous. Amending rules
to provide consistency in application of rule.

Reasons Supporting Proposal: Improve compliance and
understanding of requirements for our applicants and licens-
ees.

Statutory Authority for Adoption: Chapter 46.82 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of licensing, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Loni Miller, 405 Black
Lake Boulevard South, Olympia, WA 98502, 360-664-6692.
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The department is exempt under RCW 34.05.328
and this rule making does not qualify as a significant legisla-
tive rule or other rule requiring a cost-benefit analysis.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated.

Small Business Economic Impact Statement

SECTON [SECTION] 1: Describe the proposed rule, includ-
ing: A brief history of the issue; an explanation of why the
proposed rule is needed; and a brief description of the proba-
ble compliance requirements and the kinds of professional

Table A:

services that a small business is likely to need in order to
comply with the proposed rule.

The existing language regarding curriculum schedule is
more about the course schedule and structure. The language
in rule is ambiguous. Amending the rule will provide consis-
tency in application of the rule.

The rule change will decrease the regulation around a
course schedule and structure. These changes will not require
additional services for the small business but allow for the
business owner more flexibility in the way they offer a
course.

SECTION 2: Identify which businesses are required to
comply with the proposed rule using the North American
Industry Classification System (NAICS) codes and what the
minor cost thresholds are.

NAICS Minor Cost
Code Threshold = 1% of
4,5 or #of Businesses | Average Annual Minor Cost Threshold =
6 digit) | NAICS Business Description in WA Payroll 3% of Average Annual Receipts
611692 Driver Training Schools 458 $269 per business per year*

*NOTES: As of July 1, 2018, there were four hundred
fifty-eight driver training schools and branches in Washing-
ton (from department of licensing Stats-At-A-Glance fiscal
year brochure).

Annual gross income from department of revenue
(DOR) (http://apps.dor.wa.gov/ResearchStats/Content/Gross
BusinessIncome/Report.aspx) average for 2015-2017 is
$41,079,332. Minimum cost threshold (.3% of annual
receipts) is $123,238, or $269 per business per year. (RCW
19.85.020(2).)

SECTION 3: Analyze the probable cost of compliance.
Identify the probable costs to comply with the proposed rule,
including: Cost of equipment, supplies, labor, professional
services and increased administrative costs; and whether
compliance with the proposed rule will cause businesses to
lose sales or revenue.

The agency reached out to the Professional Driving
School Association and also met with the board members of
the association on November 5, 2018. The association con-
ducted a survey to determine impacts to the industry. Ini-
tially, the survey revealed a financial impact if the language
around "video only make-up lessons" remained in the pro-
posed rule change. After considering the impact, the agency
has elected to remove "video only make-up lessons" from the
proposed rule change. As a result of this change, it was
agreed with the stakeholders that there would be no increased
cost of equipment, supplies, labor, professional services or
increased administrative costs.

SECTION 4: Analyze whether the proposed rule may
impose more than minor costs on businesses in the industry.

The analysis determined no costs associated with the
proposed rule change.

SECTION 5: Determine whether the proposed rule may
have a disproportionate impact on small businesses as com-
pared to the ten percent of businesses that are the largest busi-
nesses required to comply with the proposed rule.

[61]

There is no disproportionate impact to small or large
businesses. The proposed rule accomplishes less regulation
around course structure.

SECTION 6: If the proposed rule has a disproportionate
impact on small businesses, identify the steps taken to reduce
the costs of the rule on small businesses. If the costs cannot
be reduced provide a clear explanation of why.

No disproportionate impact to small businesses.

SECTION 7: Describe how small businesses were involved
in the development of the proposed rule.

The small businesses were provided with the opportunity
to express their concern regarding the proposed rule change
via email. The agency completed three drafts of the rule
change as a result of the small business feedback. The agency
also held six Skype forums with the industry to provide
another opportunity to discuss the changes. During the
forums, the agency was able to discuss the proposed rule
change and allow for questions and answers.

SECTION 8: Identify the estimated number of jobs that
will be created or lost as the result of compliance with the
proposed rule.

None.

A copy of the detailed cost calculations may be obtained
by contacting Driver Training School Program, P.O. Box
9027, Olympia, WA 98507, phone 360-664-6692, fax 360-
570-4976, TTY 711, email TSE@dol.wa.gov.

November 28, 2018
Damon Monroe
Rules Coordinator

AMENDATORY SECTION (Amending WSR 09-21-092,
filed 10/20/09, effective 1/1/10)

WAC 308-108-150 Curriculum ((sehedule)) require-
ments. ((A)) Driver training schools ((may-effer-elassreom
Lbohingd thewheeli . i ] ]
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eourse)) that provide education for persons under the age of
eighteen must ensure their course:

(1) Includes a minimum of thirty hours of classroom
instruction;

(2) Meets the behind the wheel instruction and observa-
tion requirements of WAC 308-108-160;

(3) Has a minimum of one hour and no more than two
hours of classroom instruction and no more than one hour of
behind the wheel instruction during a single day, except when
adding a make-up class, in which case classroom instruction

must not exceed four hours in a single day;
(4) Has a classroom portion that is at least fifty-percent

instructor-led with verbal instruction consisting of:
((®)) (a) In-person training;
((6D)) (b) Teacher and student interaction; ((ané
i) (c) Questions and answers; and
(« . . .
E]} ;. Eilffiliigfi ; E] E]E. ;“.E hiel

Sto1ts;
P Distributingto-students)) (d) No more than six make-
up hours of alternative classroom instruction, delivering the
same information that was missed.

(5) Has all students in a classroom session on the same
lesson, with the exception of make-up lessons. Open enroll-
ment or self-paced instruction is not permitted;
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(6) Is not completed in fewer than thirty calendar days;

(7) Includes comprehensive final written and behind the
wheel examinations;

(8) Has a flow chart that indicates how the classroom and
behind the wheel instruction are completed throughout the
course;

(9) Includes information on the state of Washington's
intermediate license requirements, restrictions, violations,
and sanctions for violation of these requirements;

(10) Includes the delivery of instructional material
developed by the department and the federally designated
organ procurement organization for Washington state relat-
ing to organ and tissue donation awareness education; and

(8 Review-and-appreval-of the loeal scheol-eurriculum
bvthed Ethe initial Leation &

bt ] o £ i inine. and o clude:

))) (11) Has a designated time for a parent, guardian, o
employer night that is no less than one hour, which may ful-
fill one of the thirty hours required for student training, and
must include:

(a) Instruction on the parent, guardian, or employer
responsibilities and the importance of parent, guardian, or
employer involvement with the teen driver;

((@D)) (b) Information on intermediate license laws,
restrictions, and sanctions;

((6#))) (c) An introduction to the parent guide to teen
driving; and

((6¥))) (d) A questions and answers period.

WSR 18-24-031
PROPOSED RULES
LIQUOR AND CANNABIS
BOARD
[Filed November 28, 2018, 10:21 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
09-116.

Title of Rule and Other Identifying Information: Vapor
product rules in chapter 314-35 WAC as follows: WAC 314-
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35-015 Definitions, 314-35-020 Vapor product licenses
required—Licensing requirements, denials, suspensions, and
revocations, 314-35-027 What persons or entities have to
qualify for a vapor product license, 314-35-040 Age-
restricted vapor products retailer licensed locations, 314-35-
050 Vapor product license suspensions, 314-35-130 Group 1
violations against public safety, 314-35-140 Group 2 regula-
tory violations, and 314-35-150 Group 3 license violations.

Hearing Location(s): On January 9, 2019, at 10:00 a.m.,
at 3000 Pacific Avenue S.E., Olympia, WA 98504.

Date of Intended Adoption: January 23, 2019.

Submit Written Comments to: Karen McCall, 3000
Pacific Avenue S.E., Olympia, WA 98504, email rules@
Icb.wa.gov, fax 360-664-9689, by January 20, 2019.

Assistance for Persons with Disabilities: Contact Karen
McCall, phone 360-664-1752, fax 360-664-9689, email rules
@lcb.wa.gov, by January 9, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The new statutory
framework for vapor products became effective on June 28,
2016, and was codified in chapter 70.345 RCW. The Wash-
ington state liquor and cannabis board (WSLCB) engaged in
rule making to implement the new statutory framework for
vapor products passed by the legislature later the same year.
The board may adopt rules regarding the regulation of the
licenses under RCW 70.345.020(2). WSLCB enforcement
officers throughout the state of Washington have made con-
tact at more than one thousand four hundred vapor product
locations (licensed/unlicensed). Information gathered result-
ing from these contacts identified a need for changes to rules
for vapor products licensees. Additional rule making is pro-
posed to further refine and clarify existing requirements, as
well as address other requirements needed as a result of what
we have learned since the implementation of the new statu-
tory and regulatory framework.

Reasons Supporting Proposal: Additional rules were
needed to clarify legislation passed in 2016.

Statutory Authority for Adoption: RCW 70.C345.020
[70.345.020] and 70.345.090.

Statute Being Implemented: Chapter 70.345 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSLCB, governmental.

Name of Agency Personnel Responsible for Drafting:
Karen McCall, Rules Coordinator, 3000 Pacific Avenue S.E.,
Olympia, WA, 360-664-1752; Implementation: Becky
Smith, Licensing Director, 3000 Pacific Avenue S.E., Olym-
pia, WA, 360-664-1615; and Enforcement: Justin Nordhorn,
Enforcement Chief, 3000 Pacific Avenue S.E., Olympia,
WA, 360-664-1726.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. There are no costs or reporting requirements to
licensees.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute; and

WSR 18-24-031

rules adopt, amend, or repeal a procedure, practice,
or requirement relating to agency hearings; or a fil-
ing or related process requirement for applying to an
agency for a license or permit.

November 28, 2018
Jane Rushford
Chair

NEW SECTION

WAC 314-35-015 Definitions. The following defini-
tions apply to this chapter in addition to the definitions pro-
vided in RCW 70.345.010:

(1) "Domicile" means a person's true, fixed, primary per-
manent home and place of habitation and the tax parcel upon
which it is located. It is the place where a person intends to
remain and where the person expects to return when the per-
son leaves without intending to establish a new domicile else-
where.

(2) "Manufacture" as defined in RCW 70.345.010, to
include to make, modify, mix, process, label, repack, or rela-
bel a vapor product substance.

AMENDATORY SECTION (Amending WSR 16-23-088,
filed 11/16/16, effective 12/17/16)

WAC 314-35-020 Vapor product licenses required—
Licensing requirements, denials, suspensions, and revo-
cations. (1) The vapor product license types are: Vapor prod-
uct retailer's license, vapor product distributor's license, and
vapor product delivery sale license. A vapor product retailer's
license, vapor product distributor's license, or a vapor product
delivery sale license is required to perform the functions of a
vapor product retailer, vapor product distributor, or a vapor
product delivery seller, respectively, whether or not the vapor
product contains nicotine. A vapor product manufacturer
must hold a vapor product distributor license if the manufac-
turer sells vapor products to persons other than ultimate con-

sumers or is engaged in the business of selling vapor products

in Washington state and brings or causes to be brought into
this state from outside the state any vapor products for sale

consistent with RCW 70.345.010 (7) and (9).

(2) A vapor product retailer's license, vapor product dis-
tributor's license, or a vapor product delivery sale license can-
not be issued to a location that is a domicile.

(a) The Washington state liquor and cannabis board

(WSLCB) will not approve any vapor product license for a
location where WSL.CB access without notice or cause is
limited or to a mobile facility.

(b) Any vapor product license that is issued to a domicile
or any other location inconsistent with this section in error
will be revoked.

(3) A person or entity must meet certain qualifications as
specified in this chapter and chapter 70.345 RCW to receive
a vapor product license, and must continue to meet those
qualifications to maintain the license.

(4) No more than one license of each vapor product
license type may be issued at a single location.

Proposed
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(5) A licensed location must be separated from other
vapor product businesses and not accessible through neigh-
boring businesses.

(6) For the purpose of reviewing an initial or renewal
application for a vapor product license or considering the
denial of a license application, the WSLCB may consider
prior criminal conduct of the applicant and criminal history
record within the five years prior to the date the application is
received by the WSLCB. The WSLCB uses the following
point system to determine a person's qualification for a
license. The WSLCB will not normally issue a vapor product
license to a person or entity that has accumulated eight or
more points as determined in (a) through (e) of this subsec-
tion. If a case is pending for an alleged offense that would
earn eight or more points in total for the applicant, the
WSLCB will hold the application until the final disposition
of the pending case. If the case does not reach final disposi-
tion within ninety days of application, the WSLCB may
administratively close the application.

(a) Felony conviction within the five years immediately
prior to application: Twelve points.

(b) Gross misdemeanor conviction for violation of chap-
ter 82.24 or 82.26 RCW within the five years immediately
prior to application: Twelve points.

(c) Other gross misdemeanor conviction within three
years immediately prior to application: Five points.

(d) Misdemeanor conviction within three years immedi-
ately prior to application: Four points.

(e) Nondisclosure of any of the above: Four points each
in addition to underlying points.

(7) For the purpose of reviewing an initial or renewal
application for a vapor product license and considering the
denial of a vapor product license application, the WSLCB
will conduct an investigation of all applicants' liquor and cig-
arette and tobacco products law and rule administrative vio-
lation history. The WSLCB will not normally issue a vapor
product license to a person or entity that has four or more vio-
lations within the two years prior to the date the application is
received by the WSLCB.

(8) The WSLCB may conduct a final inspection of the
proposed licensed business to determine if the applicant has
complied with all the requirements of the license requested.

(9) A license may not be transferred or relocated without
prior approval by the WSL.CB.

(a) A licensee must notify the WSLCB at least ten busi-
ness days before any ownership changes or location changes
of the licensed vapor products business. Failure to do so with-
out applying for a separate license for a new location will be
treated as operating without a license.

(b) A licensee that fails to notify the WSLCB prior to
moving a location may be suspended until such time that the
new location meets the conditions required for a vapor prod-
ucts license.

(c) Prior approval may be sought by contacting enforce-

ment by email at enfcustomerservice@lcb.wa.gov or by
phone at 360-664-9878.

(10) As a condition of licensure, all vapor products
licensees must:
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(a) Keep premises where vapor products are stored, man-
ufactured, and offered for sale in a clean and sanitary condi-
tion; and

(b) Label all packages and containers that contain nico-

tine with the nicotine content of the product until such time
that the product is packaged and labeled in finished packag-
ing for sale consistent with the packaging and labeling
requirements in RCW 70.345.075.

(11) If the WSLCB makes an initial decision to deny a
vapor product license or renewal, or suspend or revoke a
license, for the reasons listed above or as provided in chapter
70.345 RCW, the applicant or licensee may request a hearing
subject to the applicable provisions under chapter 34.05
RCW. Appeals under this section will be conducted under a
brief adjudicative proceeding pursuant to WAC 314-42-110
through 314-42-130, and RCW 34.05.482 through 34.05.494.

NEW SECTION

WAC 314-35-027 What persons or entities have to
qualify for a vapor product license. A vapor product
license must be issued in the name(s) of the true party(ies) of
interest. The Washington state liquor and cannabis board
(WSLCB) may conduct a financial investigation as well as a
criminal background check of all true parties of interest listed
on the license.

(1) True parties of interest. For purposes of this section:

Persons To Be Qualified
Sole proprietor and spouse.

True Party of Interest

Sole proprietorship

General partnership All partners and spouses.

Limited partnership, lim- | ¢ All general partners and

ited liability partnership, or
limited liability limited
partnership

their spouses.

All limited partners and
spouses.

Limited liability company |« All members and their
spouses.

+ All managers and their
spouses.

Privately held corporation |« All corporate officers (or
persons with equivalent
title) and their spouses.

» All stockholders and their
spouses.

Publicly held corporation | All corporate officers (or per-
sons with equivalent title) and

their spouses.

All stockholders and their
spouses.

Multilevel ownership
structures

All persons and entities that
make up the ownership struc-
ture (and their spouses).
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True Party of Interest

Persons To Be Qualified

Any entity or person
(inclusive of financiers)
that are expecting a per-
centage of the profits in
exchange for a monetary
loan or expertise. Financial
institutions are not consid-

Any entity or person who is in
receipt of, or has the right to
receive, a percentage of the
gross or net profit from the
licensed business during any
full or partial calendar or fis-
cal year.

ered true parties of interest. .
p Any entity or person who

exercises control over the
licensed business in exchange
for money or expertise.

For the purposes of this chap-
ter:

* "Gross profit" includes the
entire gross receipts from
all sales and services made
in, upon, or from the
licensed business.

* "Net profit" means gross
sales minus cost of goods
sold.

All individuals and spouses,
and entities having member-
ship rights in accordance with
the provisions of the articles
of incorporation or the
bylaws.

Nonprofit corporations

(2) For purposes of this section, "true party of interest"
does not mean:

(a) A person or entity receiving reasonable payment for
rent on a fixed basis under a bona fide lease or rental obliga-
tion, unless the lessor or property manager exercises control
over or participates in the management of the business.

(b) A person who receives a bonus as an employee, if:
The employee is on a fixed wage or salary and the bonus is
not more than twenty-five percent of the employee's prebo-
nus annual compensation; or the bonus is based on a written
incentive/bonus program that is not out of the ordinary for the
services rendered.

(c) A person or entity contracting with the applicant(s) to
sell the property, unless the contract holder exercises control
over or participates in the management of the licensed busi-
ness.

(3) Persons who exercise control of business. The
WSLCB may conduct an investigation of any person or entity
who exercises any control over the applicant's or licensee's
business operations. This may include a financial investiga-
tion and/or a criminal history background check.

AMENDATORY SECTION (Amending WSR 16-23-088,
filed 11/16/16, effective 12/17/16)

WAC 314-35-040 Age-restricted vapor products
retailer licensed locations. (1) Age-restricted vapor prod-
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ucts retailer licensed locations must register as such with the
WSLCB by indicating at the time of application or within ten
days prior to becoming an age-restricted location. A vapor
product retail licensee must inform the WSLCB in writing
ten business days prior to a change in the age-restriction sta-
tus. The appropriate form is available on the WSLCB web
site.

(2) Holders of a vapor product retailer license where
entry into the licensed premises is age-restricted to persons
eighteen years of age or older must post signs provided by the
WSLCB at each entrance point to indicate the premises is
age-restricted. Such signs must not be removed at any time
during opening hours of the licensed vapor products retail
establishment.

(3) All vapor product licensed locations that allow vapor
product sampling as allowed under the requirements pro-
vided in RCW 70.345.100, must be restricted to persons age
eighteen and over at all times.

NEW SECTION

WAC 314-35-050 Vapor product license suspensions.
(1) The board may revoke or suspend a retailer, distributor, or
delivery seller license issued under chapter 70.345 RCW and
this chapter upon sufficient cause showing a violation of
chapter 70.345 RCW or this chapter that qualifies for a sus-
pension.

(2) Any retailer license issued under chapter 82.24 or
82.26 RCW to a person whose vapor product retailer license
or licenses have been suspended or revoked for violating
RCW 26.28.080 must also be suspended or revoked during
the period of suspension or revocation under this section and
RCW 70.345.170.

(3) Any person whose license or licenses have been
revoked under this section may reapply to the board at the
expiration of two years of the license or licenses, unless the
license was revoked pursuant to RCW 70.345.180 (2)(e). The
license or licenses may be approved by the board if it appears
to the satisfaction of the board that the licensee will comply
with the provisions of this chapter.

(4) A person whose license has been suspended or
revoked may not sell vapor products or permit vapor products
to be sold during the period of suspension or after revocation
on the premises occupied by the person or upon other prem-
ises controlled by the person or others or in any other manner
or form. If the suspension or revocation involves licenses
issued under chapter 82.24 or 82.26 RCW, the person is pro-
hibited from selling cigarette and tobacco products consistent
with WAC 314-34-020.

(5) On the date a vapor product license suspension goes
into effect a WSLCB enforcement officer will post a suspen-
sion notice in a conspicuous place on or about the licensed
premises. This notice will state that the license has been sus-
pended by order of the WSLCB due to a violation of a
WSLCB law or rule.

(6) During the period of vapor product license suspen-
sion, the licensee and employees:

(a) Are required to maintain compliance with all applica-
ble vapor product laws and rules;

Proposed
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(b) May not remove, alter, or cover the posted suspen-
sion notice, and may not permit another person to do so;

(c) May not place or permit the placement of any state-
ment on the licensed premises indicating that the premises
have been closed for any reason other than as stated in the
suspension notice;

(d) May not advertise by any means that the licensed
premises is closed for any reason other than as stated in the
WSLCB's suspension notice.

(7) During the period of vapor product license suspen-
sion:

(a) A vapor product licensee may not operate his/her
business.

(b) There is no sale, delivery, service, consumption,
manufacturing, removal, or receipt of vapor products.

(8) If the WSLCB makes an initial decision to deny a
vapor product license or renewal, or suspend or revoke a
license, for the reasons listed above or as otherwise provided
in this chapter or chapter 70.345 RCW, the applicant or
licensee may request a hearing subject to the applicable pro-
visions under chapter 34.05 RCW. Appeals under this section
will be conducted under a brief adjudicative proceeding pur-
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suant to WAC 314-42-110 through 314-42-130, and RCW
34.05.482 through 34.05.494.

(9) Any determination and order by the board, and any
order of suspension or revocation by the board of the license
issued under chapter 70.345 RCW or this chapter, or refusal
to reinstate a license or licenses after revocation is reviewable
by an appeal in the superior court of Thurston County. The
superior court must review the order or ruling of the board
and may hear the matter de novo, having due regard to the
provisions of this chapter and the duties imposed upon the
board.

NEW SECTION

WAC 314-35-130 Group 1 violations against public
safety. Group 1 violations are considered the most serious
because they present a direct threat to public safety. The
Washington state liquor and cannabis board (WSLCB) may
exceed penalties set forth in this section consistent with RCW
70.345.180 based on aggravating circumstances. The
WSLCB may reduce or waive either the penalties or the sus-
pension or revocation of a license, or both, as set forth in this
chapter and chapter 70.345 RCW based on mitigating cir-
cumstances as provided in RCW 70.345.180(11).

2nd Violation | 3rd Violation | 4th Violation | 5th Violation
in a three-year |inathree-year | in a three- in a three-
Violation Type 1st Violation window window year window | year window
Allowing minors to frequent age- $200 mone- | $600 monetary | $2,000 mone- | $3,000 mone- | Revocation of
restricted vapor products retailer tary penalty penalty tary penalty tary penalty license with no
licensed locations. and a 6-month | and a 12- possibility of
WAC 314-35-040 suspension month suspen- | reinstatement
sion of the for 5 years
license
Sales to a minor by an unlicensed $50 monetary | $100 monetary | $100 monetary | $100 monetary | $100 monetary
person. penalty penalty penalty penalty penalty
RCW 70.345.180 (5) and (6)
Failure to properly label vapor prod- | $200 mone- | $600 monetary | $2,000 mone- | $3,000 mone- | Revocation of
ucts. tary penalty | penalty tary penalty tary penalty license with no
RCW 70.345.075 and a 6-month | and a 12- possibility of
suspension of | month suspen- | reinstatement
the license sion of the for 5 years
license
Prohibited vapor packaging. $200 mone- | $600 monetary | $2,000 mone- | $3,000 mone- | Revocation of
RCW 70.345.130 tary penalty | penalty tary penalty tary penalty license with no
and a 6-month | and a 12- possibility of
suspension of | month suspen- | reinstatement
the license sion of the for 5 years
license
Possession of, sale, or offer for sale $200 mone- | $600 monetary | $2,000 mone- | $3,000 mone- | Revocation of
CBD vapor products or vapor prod- | tary penalty | penalty tary penalty tary penalty license with no
ucts containing a cannabidiol. and a 6-month | and a 12- possibility of
RCW 70.345.030(4) suspension of | month suspen- | reinstatement
the license sion of the for 5 years
license
Proposed [66]
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WAC 314-35-140 Group 2 regulatory violations. Group 2 violations are violations involving general regulation and

administration of vapor product licenses.

2nd Violation | 3rd Violation | 4th Violation | 5th Violation
in a three-year | inathree-year in a three- in a three-
Violation Type 1st Violation window window year window | year window
Vapor products purchased from unli- | $200 mone- | $600 monetary | $2,000 mone- | $3,000 mone- | Revocation of
censed source. tary penalty | penalty tary penalty tary penalty license with no
WAC 314-35-140 and a 90-day and a 6-month | possibility of
license suspen- | license sus- reinstatement
sion pension for 5 years
Records: Improper recordkeeping. $100 mone- | $300 monetary | $1,000 mone- | $3,000 mone- | Revocation of
WAC 314-35-030 tary penalty | penalty tary penalty tary penalty license with no
and a 30-day and a 90-day | possibility of
license suspen- | license sus- reinstatement
sion pension for 5 years
Signs: Failure to post required signs. $100 mone- | $300 monetary | $1,000 mone- | $3,000 mone- | Revocation of
WAC 314-35-040 and/or RCW tary penalty | penalty tary penalty tary penalty license with no
70.345.070 and a 30-day and a 90-day | possibility of
license suspen- | license sus- reinstatement
sion pension for 5 years
Failure to register as age restricted. | $100 mone- $300 monetary | $1,000 mone- | $3,000 mone- | Revocation of
WAC 314-35-040 tary penalty | penalty tary penalty tary penalty license with no
and a 30-day and a 90-day | possibility of
license suspen- | license sus- reinstatement
sion pension for 5 years

NEW SECTION

WAC 314-35-150 Group 3 license violations. Group 3 violations are violations involving licensing requirements, license

classification, and special restrictions.

2nd Violation | 3rd Violation | 4th Violation | 5th Violation
in a three-year | inathree-year in a three- in a three-
Violation Type 1st Violation window window year window | year window
True party of interest violation. $200 mone- $600 monetary | $2,000 mone- | $3,000 mone- | Revocation of
WAC 314-35-130 and/or RCW tary penalty | penalty tary penalty tary penalty license with no
70.345.020 and a 90-day and a 6-month | possibility of
license suspen- | license sus- reinstatement
sion pension for 5 years
Failure to furnish required docu- $200 mone- $600 monetary | $2,000 mone- | $3,000 mone- | Revocation of
ments. tary penalty | penalty tary penalty tary penalty license with no
WAC 314-35-030 and a 90-day and a 6-month | possibility of
license suspen- | license sus- reinstatement
sion pension for 5 years
Misrepresentation of fact. $200 mone- | $600 monetary | $2,000 mone- | $3,000 mone- | Revocation of
WAC 314-35-020 and/or RCW tary penalty penalty tary penalty tary penalty license with no
70.345.020 and a 90-day and a 6-month | possibility of
license suspen- | license sus- reinstatement
sion pension for 5 years
[67] Proposed
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PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:03 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
11-086.

Title of Rule and Other Identifying Information: Chapter
260-08 WAC, Practice and procedure.

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whrc.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To move policy
2010-02 into WAC.

Reasons Supporting Proposal: Approved the attendance
of a commissioner via electronic methods as a voting mem-
ber for convenience and possible cost savings.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

NEW SECTION

WAC 260-08-074 Public meetings—Members and
public meetings. (1) Commissioners may attend public
meetings using telecommunication technology.

(2) The chair or designee must attend physically to pre-
side over the meeting.

WSR 18-24-035
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:03 a.m.]

Original Notice.

Proposed
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Preproposal statement of inquiry was filed as WSR 18-
11-083.

Title of Rule and Other Identifying Information: WAC
260-36-010 License required.

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whre.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To move policy
statement 2007-006 in WAC.

Reasons Supporting Proposal: Moves long standing pol-
icy on who may not require a license for certain access to the
grounds of a licensed race meet.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 07-15-041,
filed 7/13/07, effective 8/13/07)

WAC 260-36-010 License required. (1) Any person
acting in an official capacity or any person participating
directly in horse racing must have a valid license, except as
provided in subsection (2) of this section.

(2) The following persons are not required to have a
license:

(a) Commissioners and employees of the commission;

(b) Persons employed by a racing association who only
perform duties of concessions, housekeeping, parking, food
and beverage, landscaping or similar functions, and do not
act in an official capacity or participate directly in horse rac-
ing; ((and)

(¢) Persons employed by an out-of-state racing associa-
tion and holding a valid license from a recognized racing
jurisdiction, who work for a Class A or B racing association
as parimutuel clerks for a period not to exceed eight days
total in any calendar year;
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(d) Federal, state, or local governmental agency employ-

WSR 18-24-037

AMENDATORY SECTION (Amending WSR 07-07-007,

ees. and public service employees with need to access the
grounds in the performance of their duties. Nonuniformed
employees will be required to provide proper identification;
and

(e) Individuals participating in functions or events on the
grounds of a nonprofit meet that is also a multi-use facility
will have access to the grounds while the event is taking

place.
(3) Decisions regarding who is required to be licensed, if

not addressed in this chapter, will be made by the executive
secretary. It is a violation of these rules for any person to act
in an official capacity or participate directly in horse racing
unless licensed by the commission.

WSR 18-24-036
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:04 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
11-082.

Title of Rule and Other Identifying Information: WAC
260-28-030 Financial responsibility.

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whrc.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Moves policy
statement 2003-01 into WAC.

Reasons Supporting Proposal: Policy has been in place
for fifteen years with no issues.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

filed 3/8/07, effective 4/8/07)

WAC 260-28-030 Financial responsibility. (1) A
licensee may not willfully fail or refuse to pay money due for
services, supplies, or fees connected with his or her opera-
tions as a licensee. A licensee may not falsely deny such an
amount due or the validity of a complaint on such an amount
due for the purpose of hindering, delaying, or defrauding the
person to whom the amount is due.

(2) A financial responsibility complaint against a
licensee must be in writing, signed by the complainant, and
accompanied by documentation of the services, supplies or
fees alleged to have been provided, or by a judgment from a
civil court that has been issued within two years of the date of
the complaint.

(3) Any licensee failing to make restitution as a result of
a complaint where the amount owed is undisputed or judg-
ment may be subject to disciplinary action, including a
license suspension.

(4) The stewards will consider for disciplinary action
only those financial responsibility complaints that meet the
following criteria:

(a) The complaint involves services, supplies or fees that
are directly related to the licensee's Washington racetrack and
training operations; ((and))

(b) Check cashing provided by the racing association and
providers of food services to licensees on the race track prem-
ises; and

(c) The debt or cause of action originated in Washington,
or the civil court judgment was issued in Washington, within
two years of the date the complaint is filed.

(5) In determining whether to act on a financial responsi-
bility complaint, the stewards may consider the number of
financial responsibility complaints made by the complainant
against the same licensee within a two-year period immedi-
ately preceding the current complaint.

(6) A licensee may not write, issue, make or present any
check in payment for any license fee, fine, nomination or
entry fee or other fees, or for any service or supplies when the
licensee knows or should reasonably know that the check will
be refused for payment by the bank upon which it is written,
or that the account upon which the check is written does not
contain sufficient funds for payment of the check, or that the
check is written on a closed or nonexistent account. The fact
that such a check is returned to the payee by the bank as
refused is grounds for license suspension pending satisfac-
tory redemption of the returned check.

WSR 18-24-037
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:06 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
17-057.

Title of Rule and Other Identifying Information: WAC
260-12-010 Definitions and 260-24-520 Racing secretary.

Proposed
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Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whrc.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To add a defini-
tion for digital registration certificates and to update the rac-
ing secretary's duties regarding their use of them.

Reasons Supporting Proposal: To prepare for the Jockey
Club's move to digital tattoos and registration certificates.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 16-05-070,
filed 2/16/16, effective 3/18/16)

WAC 260-12-010 Definitions. The definitions in this
section apply throughout these rules unless the context
requires otherwise.

(1) "Added money." Money added to the purse of a race
by the association, or other fund, in the amount paid by own-
ers for nominations, entry, and starting fees.

(2) "Allowance race." An overnight race for which there
is no claiming price established.

(3) "Also eligible."

(a) A number of eligible horses, properly entered, which
were not drawn for inclusion in a race, but which become eli-
gible according to preference or lot if an entry is scratched
prior to the scratch time deadline; or

(b) In a trial race, the next preferred contestant that is eli-
gible to participate when an entry is scratched, pursuant to the
written conditions of the race.

(4) "Apprentice jockey." A jockey who has not won a
certain number of races within a specific period of time who
is granted an extra weight allowance as provided in WAC
260-32-370(9).

(5) "Apprentice allowance." A five pound weight allow-
ance given to an apprentice jockey.
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(6) "Authorized agent." A person appointed by a written
document signed by the owner with authority to act for the
owner.

(7) "Assistant trainer." A person employed by a licensed
trainer whom has the authority to represent the trainer in all
racing matters. An assistant trainer may also perform all the
duties of a groom.

(8) "Association." Any person or persons, associations,
or corporations licensed by the commission to conduct pari-
mutuel wagering on a race meet.

(9) "Association employee." Any person hired by a rac-
ing association.

(10) "Association grounds." All real property utilized by
the association in the conduct of its race meeting, including
the race track, grandstand, concession stands, offices, barns,
stable area, and parking lots and any other areas under the
jurisdiction of the commission.

(11) "Bar shoe." A special shoe with a solid bar that runs
across the rear of the shoe for extra protection.

(12) "Barn superintendent." An association employee
who is responsible to assign stalls and maintain records of
number of horses in a trainer's care on a daily basis.

(13) "Bit." The metal mouthpiece on a bridle used to
guide and control a horse.

(14) "Bleeder." A horse that demonstrates exercise
induced pulmonary hemorrhaging.

(15) "Blinkers." A hood with different size cups to limit
the peripheral vision of a horse.

(16) "Breakage." The remaining cents after parimutuel
payoffs are rounded down to a dime or nickel.

(17) "Breeder." For thoroughbreds, the breeder is the
owner of the horse's dam at the time of foaling. For quarter
horses, appaloosas, arabians and paint horses, the breeder is
the owner of the dam at the time of service.

(18) "Cheek pieces." Two pieces of sheepskin or other
material which are attached to the cheek pieces of a bridle
which may restrict vision.

(19) "Claiming." The act of buying a horse out of a race
for a specific price.

(20) "Claim box." A box in a specified location where a
claim must be deposited to be valid.

(21) "Claiming race." Races in which horses are entered
subject to being claimed for a specified price.

(22) "Clerk of scales." An official who weighs the jock-
eys prior to and after each race.

(23) "Clocker." An official that times horses when
horses are performing an official workout.

(24) "Colors." Racing silks with owners' distinct designs
and color worn by jockeys while racing.

(25) "Colt." Male horse under the age of five.

(26) "Commission."

(a) The three-member commission established by RCW
67.16.012; or

(b) The state agency known as the Washington horse rac-
ing commission.

(27) "Condition book." A book issued by the racing sec-
retary with specific eligibility conditions for scheduled races.

(28) "Coupled entry." Two or more horses running as a
single betting interest for parimutuel wagering purposes.
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(29) "Daily double." Type of wager calling for the selec-
tion of the winner of two consecutive races.

(30) "Dead heat." Two or more horses in an exact tie at
the finish line.

(31) "Denial." The refusal to grant an applicant a license
after the applicant has made application for a license, but
prior to the individual performing the duties associated with
the license.

(32) "Digital tattoo." A microchip, or other unique iden-
tifier, which is implanted or affixed to a horse and is noted on
the registration papers.

(33) "Eligible." A horse that is qualified to start in a race
as established by the racing secretary's conditions.

((33))) (34) "Engagement." A commitment given by a
jockey or his/her agent to accept a mount in a specified race.

((B4)) (35) "Entry."

(a) A horse eligible for and entered in a race.

(b) Two or more horses which are entered or run in a race
with common ownership.

(%)) (36) "Equipment." Tack carried or used on a
racehorse including whips, blinkers, tongue ties, muzzle,
nosebands, bits, shadow rolls, martingales, breast plates, ban-
dages, boots and plates.

((86))) (37) "Exacta." A wager involving selecting the
first two finishers in a race in exact order.

(1)) (38) "Exercise rider." A person licensed by the
commission to ride horses for the purpose of exercising.
Exercise riders working at a race track must be licensed as
"Exercise rider - track," while those working at the farm or
training centers must be licensed as "Exercise rider - farm" if
the trainer wishes to provide their employee industrial insur-
ance coverage under the horse industry account.

((38))) (39) "Field." The total horses scheduled to run in

arace.

((9)) (40) "Filly." A female horse four years and
younger.

((49))) (41) "Front leg wraps." Bandages that extend at
least four inches up the horse's front legs for support.

((¢4H)) (42) "Furlong." One-eighth of a mile, two hun-
dred twenty yards, or six hundred sixty feet.

((42))) (43) "Furosemide." Generic term for a medica-
tion used for the treatment of bleeders.

((43))) (44) "Furosemide list." A list of horses main-
tained by the official veterinarian eligible to race in this juris-
diction on furosemide.

((44))) (45) "Gelding." A male horse that has been cas-
trated.

((45))) (46) "Groom." A person licensed by the com-
mission who is employed by a licensed trainer to care for the
trainer's horses.

((€46))) (47) "Handicap."

(a) A race in which the racing secretary designates the
weight to be carried for each horse.

(b) Making wagering selections on the basis of a horse's
past performances.

((41)) (48) "Handle." Total amount of money wagered
in the parimutuel pool for a race, race card, or a race meet.
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((€¢48))) (49) "Horse."

(a) A registered filly, mare, colt, horse, gelding or ridg-
ling of a breed that is eligible to race in the state of Washing-
ton.

(b) Any male horse five years old or older.

((49))) (50) "Intact male." Any male horse, colt, or ridg-
ling.

((59))) (51) "Inquiry." A review of a race conducted by
the board of stewards to determine if a racing violation was
committed.

(D)) (52) "Jockey." A person licensed by the commis-
sion to ride a horse in a race meet, whether a jockey or an
apprentice jockey.

((52))) (53) "Jockey fee." The money paid to a jockey
for riding in a race.

((53))) (54) "Maiden." A horse, which at the time of
starting in a race, has never won a race on the flat in any
country, at a track which is covered by a recognized racing
publication showing the complete results of the race. A
maiden who has been disqualified after finishing first is still
considered a maiden.

((54))) (55) "Mare." A female horse five years old or
older.

((55))) (56) "Minus pool." A mutuel pool caused when
one horse is heavily bet and after all mandatory deductions
there is not enough money in the pool to pay the legally pre-
scribed minimum on each winning wager.

((56))) (57) "Morning line." A handicapper's approxi-
mate odds quoted in the program.

((59)) (58) "Mutuel field." A group of horses, with no
common ties, coupled by the association for wagering pur-
poses in a single race.

((658))) (59) "Net pool price calculations." The method
of calculating the parimutuel pools when international pools
are conducted (WAC 260-48-800).

((59)) (60) "Nerved" or "heel nerved." A horse upon
which a digital neurectomy has been performed.

((€69Y)) (61) "Nomination." The naming of a horse to a
certain race or series of races generally accompanied by pay-
ment of a prescribed fee.

((61)) (62) "Objection." When a claim of foul is lodged
by a jockey, owner, or trainer following the running of the
race.

((€629)) (63) "Official."

(a) When the board of stewards has determined that the
order of finish of a race is correct for the mutuel payouts.

(b) An individual designated to perform functions to reg-
ulate a race meet.

((€63Y)) (64) "Off-track betting." Parimutuel wagering on
horse races conducted at a location other than the racing asso-
ciation's grounds, often referred to as a satellite location.

((€64))) (65) "Optional claiming race." A race offered in
which horses may be entered either for a claiming price or
under specific allowance conditions.

((65))) (66) "Overnight race." A contest for which
entries close at a time set by the racing secretary.

((€66Y)) (67) "Overweight." Extra weight carried by the
jockey that is greater than the listed weight in the official pro-
gram.
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((¢61)) (68) "Owner." Any person licensed by the com-
mission with an ownership interest in a horse, including a les-
see. An interest only in the winnings of a horse does not con-
stitute part ownership.

((668))) (69) "Owners' bonus." A percentage of the gross
mutuel pool the association is required by RCW 67.16.102 to
withhold to be paid to owners of Washington bred horses at
the conclusion of the meet based on the owner's horse finish-
ing first, second, third or fourth.

((¢69Y)) (70) "Paddock." Enclosure or area where horses
are saddled prior to the post parade.

((#9))) (71) "Paddock judge." An official who monitors
the saddling of the horses before a race to ensure consistent
equipment on each horse and supervises the paddock.

(D)) (72) "Penalty weight." Additional weight to be
carried by the horse as stated in the condition book.

() (73) "Pick n." A type of wager requiring the
patron to select the winners of a specified number of consec-
utive races.

(((73))) (74) "Pick three." A type of wager requiring the
patron to select the winners of three consecutive races.

((E4)) (75) "Place." To finish second in a race.

((75))) (76) "Poles." Markers positioned around the
track indicating the distance to the finish line.

((#6))) (717) "Pony rider." A person licensed by the com-
mission to escort horses either in the morning during training
or in the afternoon during racing. A pony rider may not exer-
cise horses. Pony riders working at a race track must be
licensed as "Pony rider - track," while those working at the
farm or training centers must be licensed as "Pony rider -
farm" if the trainer wishes to provide their employee indus-
trial insurance coverage under the horse industry account.

((FH)) (78) "Post." The starting position on the track.

((78))) (719) "Post parade." Horses passing in front of the
stewards stand and public prior to warming up for the race.

((#9))) (80) "Post position." Position assigned to the
horse to break from the starting gate determined by lot at the
time of the draw of the race.

((689))) (81) "Post time." The scheduled time for the
horses to arrive at the starting gate for a race.

((81)) (82) "Program/paper trainer." A licensed trainer
who, solely for the purposes of the official race program, is
identified as the trainer of a horse that is actually under the
control of and trained by another person who may or may not
hold a current trainer's license.

((682))) (83) "Purse." The amount of prize money offered
by the racing association for each race.

((683))) (84) "Protest." A complaint filed regarding a
horse running in a race that is filed in writing with the board
of stewards.

((84))) (85) "Quinella." A wager in which the patron
selects the first two finishers regardless of order.

((85))) (86) "Race meet." The dates of live horse racing
that have been approved by the commission. (Also refer to
RCW 67.16.010.)

((86))) (87) "Racing plates." Shoes designed for race-
horses, usually made of aluminum.

((89)) (88) "Racing secretary." An official who drafts
conditions of each race and accepts entries and conducts the
post position draw of the races.
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((688))) (89) "Receiving barn." Structure where horses
may be identified prior to proceeding to the paddock.

((89))) (90) "Recognized race meet." Any race meet
involving parimutuel wagering held under the sanction of a
racing authority.

((99))) (91) "Registration certificate." A certificate
issued by a breed specific organization, either hard copy or
digital, identifying the individual horse.

(92) "Retired horse." A horse that at the time of sale or
gift is no longer fit to race. No retired horse is eligible to run
in a race under the jurisdiction of the commission.

(D)) (93) "Revocation." The cancellation of an exist-
ing license for a minimum of three hundred sixty-five days
and up to an indefinite period of time (e.g., life-time). Indi-
viduals revoked are ineligible for a license during the period
of revocation. Individuals revoked are banned from all facili-
ties under the jurisdiction of the commission during the
period of their revocation.

((92))) (94) "Ridgling." A male horse with one or both
testicles undescended.

((93))) (95) "Scale of weights." Fixed weight assign-
ments to be carried by horses according to age, sex, distance,
and time of year.

((94))) (96) "Scratch." Withdrawing an entered horse
from the race after the closing of entries.

((95))) (97) "Scratch time." The established deadline for
the withdrawal of entries from a scheduled performance.

((696))) (98) "Sex allowance." Weight allowance given
to fillies and mares when competing against males.

((91)) (99) "Show." To finish third in a race.

((98)) (100) "Simulcast." Broadcasting a live race from
another racing association for purposes of parimutuel wager-
ing on that race, or sending a broadcast of a live race to
another racing association for purposes of parimutuel wager-
ing on that race.

((99)) (101) "Spouse groom." The spouse of a trainer,
licensed by the commission and permitted to perform all the
duties of a groom, but is not extended industrial insurance
coverage under the horse industry account.

((€06))) (102) "Stake race." A race for which nomina-
tions close more than seventy-two hours in advance of its
running and for which owners or nominators contribute
money toward its purse, or a race for which horses are invited
by an association to run for a guaranteed purse of thirty thou-
sand dollars or more without payment of nomination, entry,
or starting fees.

(((6H)) (103) "Stallion." A male horse or colt which
can be used for breeding purposes.

((#92))) (104) "Standard price calculations." A method
of calculating the parimutuel payoffs used mostly when cal-
culating pools nationally.

((€+63)) (105) "Starter."

(a) A horse is a "starter" for a race when the stall doors of
the starting gate open in front of it at the time the starter dis-
patches the horses; or

(b) An official responsible for dispatching the horses
from the starting gate.

((H#04))) (106) "Starter's list." A list, maintained by the
official starter, of horses that have been unruly when loading
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in the starting gate. Horses on the starter's list are ineligible to
enter.

((€659)) (107) "Starter race." An allowance or handicap
race restricted to horses who have started for a specific claim-
ing price or less.

((H86))) (108) "Stewards." The officials designated by
the commission responsible for enforcing the rules of racing.

((E09)) (109) "Stewards' list." A list, maintained by the
stewards, of horses which are ineligible to enter for various
reasons, e.g., poor performance, ownership disputes, etc.

((#08))) (110) "Suspension." The temporary loss of
license privileges for a specific period of time (not to exceed
three hundred sixty-five days), or until specific conditions are
met. All suspensions for a specific period of time will be in
calendar days; with the exception of riding suspensions,
which will be race days. Individuals suspended may be
banned from all facilities under the jurisdiction of the com-
mission during the period of their suspension.

((E#99)) (A11) "Test barn." The enclosure to which
selected horses are taken for post race testing.

((H9))) (112) "Tongue tie." Bandage or other apparatus
used to tie down a horse's tongue to prevent the tongue from
getting over the bit, which can affect the horse's breathing
and the jockey's ability to control the horse.

((HH)) (113) "Trainer." A person who holds a valid
trainer's license who has a horse eligible to race under his/her
care, custody, or control at the time of entry.

((H2))) (114) "Trifecta." A wager picking the first three
finishers in exact order in a specific race.

((HH3))) (115) "Turf course." A racing surface com-
prised of grass.

((#H4)) (116) "Vendor." Any individual or business
which offers a product or service in the restricted area of the
grounds.

((H5))) (117) "Veterinarian's list." A list of horses inel-
igible to enter due to sickness, lameness, or other conditions
as determined by an official veterinarian.

((E+6))) (118) "Walk over." A race that has only one
participant.

((HD)) (119) "Washington bred." A horse that was
foaled in the state of Washington.

((48y)) (120) "Washington race track." A race track
licensed and regulated by the commission during the track's
licensed race meet and periods of training.

((H9))) (121) "Weigh-in." The clerk of scales weighing
of a jockey immediately follows the race.

((H26))) (122) "Weigh-out." The clerk of scales weigh-
ing of a jockey prior to a race.

((H2H)) (123) "Weight allowance." A reduction in
weight to be carried by a horse as established by the condi-
tions for each race.

((H22)) (124) "Workout" or "official workout." An
exercise at moderate to extreme speed for a predetermined
distance of a horse as required in WAC 260-40-105 to make
a horse eligible to be entered or run in a race.
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AMENDATORY SECTION (Amending WSR 08-05-088,
filed 2/15/08, effective 3/17/08)

WAC 260-24-520 Racing secretary. The racing secre-
tary is responsible for the following duties:

(1) Programming of races during the race meet;

(2) Compiling and publishing condition books;

(3) Assigning weights for handicap races;

(4) Receiving all entries, nominations, and scratches;

(5) Supervising the racing office employees, including
the assistant racing secretary;

(6)(a) Receiving, inspecting, and safeguarding all
required foal and health certificates, Equine Infectious Ane-
mia (EIA) test certificates, and other documents of eligibility
for all horses competing at the track or stabled on the
grounds;

b) Effective January 1, 2020, the racing secretary shall
ensure that the registration certificates for all thoroughbred
horses entered to race that were foaled in 2018 or later have a
digital tattoo. The digital tattoo shall indicate that the thor-
oughbred racing protective bureau has confirmed the identity
of the horse and uploaded digital photographs to the breed
registry database;

(7) Recording the alteration of the sex of a horse on the
horse's ((feal-papers)) registration certificates and reporting
such to the appropriate breed registry and past performance
services;

(8) Recording on a horse's registration certificate when a
posterior digital neurectomy (heel nerving) is performed on
that horse;

(9) Maintaining a list of heel nerved horses on associa-
tion grounds and making the list available for inspection by
persons participating in the race meet;

(10) Maintaining a list of all fillies or mares on associa-
tion grounds that have been covered by a stallion, and making
this list available for inspection by persons participating in
the race meet. This list will include the name of the stallion;

(11) Assigning stalls to be occupied by horses in prepa-
ration for racing;

(12) Determining conflicting claims of stable privileges
and maintaining a record of arrivals and departures of all
horses arriving and departing the association grounds;

(13) Establishing the conditions and eligibility for enter-
ing races and publishing the conditions and eligibility to
owners, trainers, and the commission. Conditions and eligi-
bility will also be posted in the racing secretary's office.

(a) For the purpose of establishing conditions, winnings
will be considered to include all moneys won up to the time
of the start of the race;

(b) Winnings during the calendar year will be calculated
by the racing secretary from the preceding January 1st;

(14) Entries of horses, which will include:

(a) Examining all entry blanks to verify correct informa-
tion; and

(b) Selecting the horses to start and the "also eligible"
horses, if any, from those entries received in accordance with
WAC 260-52-020;

(15) Upon completion of the draw each day, posting a
list of entries in a conspicuous location in the race office and
making the lists available upon request;
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(16) Publishing the official daily program and ensuring
the accuracy of the following information:

(a) Sequence of races to be run and post time for the first
race;

(b) Purse, conditions and distance for each race, and cur-
rent track record for each distance;

(¢) The name of licensed owners of each horse (indicate
as leased, if applicable), and the description of racing colors
to be carried;

(d) The name of the trainer and the name of the jockey
for each horse together with the weight to be carried;

(e) The post position and the saddlecloth number or des-
ignation for each horse if there is a variance with the saddle-
cloth designation;

(f) Identification of each horse by name, color, sex, age,
sire and dam; and

(g) Any other information that may be requested by the
association or commission;

(17) Update the foal certificates on all winners to reflect
type of race won and amount of purse money awarded;

(18) Accurately record on the foal certificates any trans-
fer of ownership of horses, by either claim or bill of sale, to
reflect true ownership of horse;

(19) Examining nominations received for early closing
events, late closing events, and stakes events to verify the eli-
gibility of all nominations and compile lists for publication;

(20) Maintaining the permanent records of all stakes and
verifying that all entrance moneys due are paid prior to entry
for races conducted at the race meet.

WSR 18-24-038
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:07 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
16-117.

Title of Rule and Other Identifying Information: Chapter
260-40 WAC, Entries, starts, nominations and scratches.

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whrc.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To prepare for the
transition of the Jockey Club from lip tattoos to microchips as
a means of identification.

Reasons Supporting Proposal: The Jockey Club will no
longer use ink type tattoos on horses for identification begin-
ning with the foal crop of 2018 and microchipping will be
required.
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Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 17-03-093,
filed 1/13/17, effective 2/13/17)

WAC 260-40-090 Registration certificate. No horse
may be allowed to start unless a Jockey Club registration cer-
tificate, American Quarter Horse Association certificate of
registration, or other applicable breed certificate of registra-
tion is on file in the office of the racing secretary, except that
the stewards may waive this requirement, if the horse is oth-
erwise properly identified and the horse is not entered for a
claiming price, with the exception of those horses whose reg-
istration certificate is on file in electronic form.

AMENDATORY SECTION (Amending WSR 07-07-010,
filed 3/8/07, effective 4/8/07)

WAC 260-40-120 Identification prerequisite to start.
(1) No horse may start that has not been properly identified.

(2) All horses must be properly tattooed, or micro-
chipped with the corresponding digital number recorded on
the registration papers in the case of thoroughbred horses
foaled in 2018 or after, by the thoroughbred racing protective
bureau or an approved breeding association, or freeze marked
in a manner that meets the standards of the National Crime
Information Center.

A horse will not be allowed to start if the tattoo is not
applied at least twenty-four hours prior to scheduled post
time.

(3) No horse may start unless ownership is first estab-
lished.

WSR 18-24-039
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:09 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 18-
17-056.
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Title of Rule and Other Identifying Information: WAC
260-44-010 Equipment changes.

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whrc.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To correct a termi-
nology error discovered regarding the change from the use of
"whip" to "crop."

Reasons Supporting Proposal: Ensure the same terminol-
ogy is used consistently within the WAC.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 13-03-060,
filed 1/11/13, effective 2/11/13)

WAC 260-44-010 Equipment changes. (1) Permission
to change any equipment from that which a horse carried in
its previous race must be obtained from the stewards.

(2) Permission for a horse to add or remove blinkers or
cheek pieces must be approved by the starter before being
granted by the stewards.

(3) A trainer may tie down a horse's tongue but only with
materials that are not dangerous or likely to cause injury to
the horse. An official veterinarian will decide any question
about the appropriateness of the material used for a tongue-
tie. The stewards may monitor the use of tongue-ties.

(4) ((Whips)) Riding crops will be considered standard
equipment in all horse races, unless declared at time of entry.

WSR 18-24-040

WSR 18-24-040
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:10 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
17-128.

Title of Rule and Other Identifying Information: WAC
260-44-050 Weighing out—Equipment included in jockey's
weight and 260-52-010 Paddock to post.

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whrc.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To amend lan-
guage to allow the racing association alternate options to
assist the stewards in the placing of horses.

Reasons Supporting Proposal: Current head number
requirements are sometimes intrusive to the horses head and
alternate means would be more consistent.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 10-07-049,
filed 3/11/10, effective 4/11/10)

WAC 260-44-050 Weighing out—Equipment
included in jockey's weight. (1) The jockey's weight must
also include their clothing and boots, and the saddle and its
attachments.

(2) The following items may not be included in a
jockey's weight: Riding crop, head number or numbered arm-
band, bridle, bit, reins, number cloth, blinker, over girth, pro-
tective helmet or safety vest.

(3) Upon approval by the board of stewards or their des-
ignee, jockeys may be allowed up to two pounds more than

Proposed
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published weights to account for inclement weather clothing
and equipment.

AMENDATORY SECTION (Amending WSR 08-05-088,
filed 2/15/08, effective 3/17/08)

WAC 260-52-010 Paddock to post. (1) Permission
must be obtained from a steward to exercise a horse between
races.

(2) In a race, each horse must carry a conspicuous sad-
dlecloth number and one of the following: A head number
affixed to the horse's bridle, a numbered armband affixed on
the right shoulder of the jockey's silks, or a helmet cover on
the jockey's helmet, corresponding to its number on the offi-

cial program. ((In-the-ease-ef-an-entry-each-horse-makingup

individual-numbertes 1213141 5and seon:))

(3) After the horses enter the track, and before the start of
the race, no jockey may dismount and no horse may be han-
dled by anyone other than the jockey, the starter, the starter's
assistants, the outrider, the pony rider, or the official veteri-
narian without permission of the stewards or the starter.

(4) In the case of injury to a jockey, his/her mount, or
damage to equipment, the stewards or the starter may permit
the jockey to dismount and the horse to be cared for during
the delay. The stewards may permit all jockeys to dismount
during the delay.

(5) All horses must participate in the post parade, which
includes passing the steward's stand and, all horses must
carry their weight from the paddock until the finish of the
race unless approved by the stewards.

(6) The post parade may not exceed twelve minutes
unless approved by the stewards. When horses have reached
the post, they will be started without unnecessary delay.

(7) If the jockey is injured on the way to the post, the
horse will be taken to the paddock and another jockey
obtained, if available.

(8) No person may ((wifaly)) willfully delay the arrival
of a horse at the post.

(9) No person other than the rider, starter, or assistant
starter may strike a horse, or attempt to assist the horse in
starting.

(10) A jockey is not required to carry a ((whip)) crop.
However, in any race in which a jockey will not ride with a
((3hip)) crop, the public will be notified prior to the race.

WSR 18-24-041
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:12 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
11-085.

Title of Rule and Other Identifying Information: WAC
260-44-150 Horseshoes.

Proposed

Washington State Register, Issue 18-24

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whre.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To move policy
statement 2011-01 into WAC.

Reasons Supporting Proposal: Policy statement has been
in place for seven years that allow[s] the board of stewards to
approve a horse to race unshod for valid reasons.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 11-09-042,
filed 4/15/11, effective 5/16/11)

WAC 260-44-150 Horseshoes. (1) A horse starting in a
race must be fully shod with racing plates, unless approval, as
described in this subsection, is obtained to allow for any other
condition relating to horseshoes. Horses racing partially, or
completely unshod, must be approved by the official veteri-
narian, declared at time of entry and noted in the official pro-
gram with the following exception:

The board of stewards, in consultation with the official
veterinarian and the trainer, may allow a horse to race when
it has been discovered the horse has loosened or lost a shoe in
the receiving barn or paddock and a repair cannot be done. If
the stewards allow a horse to run unshod, the public must be
notified immediately.

(2) During off-track conditions the trainer is required to
report any additional traction devices to the board of stewards
or designee.

(3) For turf racing, horses must be shod with racing
plates approved by the association.

(4) Toe grabs with a height greater than two millimeters,
worn on the front shoes of thoroughbred horses while racing
or training on any surface or conditions are prohibited.
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WSR 18-24-042
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
11-081.

Title of Rule and Other Identifying Information: WAC
260-70-610 Storage and shipment of split samples.

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whrc.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To add language
to alllw [allow] a separate set of procedures for the shipment
of bicarbonate test samples.

Reasons Supporting Proposal: Bicarbonate samples are
drawn pre-race and split samples must be shipped and
screened in a time frame that does not support the standard
practice of other split samples.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 17-05-057,
filed 2/10/17, effective 3/13/17)

WAC 260-70-610 Storage and shipment of split sam-
ples. (1) Split samples obtained in accordance with WAC
260-70-600 (2)(b) and (c), with the exception of those col-
lected for screening as provided in WAC 260-70-675, will be
secured and made available for further testing in accordance
with the following procedures:

(a) A split sample must be secured in the test barn in the
same manner as the primary sample acquired for shipment to
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a primary laboratory. The split samples will be stored until
the primary samples are packed and secured for shipment to
the primary laboratory. Split samples will then be transferred
to a freezer at a secure location approved by the executive
secretary.

(b) A freezer used to store split samples will be closed
and locked at all times except as specifically provided by
these rules.

(c) A freezer for storage of split samples may only be
opened to deposit or remove split samples, for inventory, or
for checking the condition of samples.

(d) An official veterinarian will maintain a split sample
log that must be used each time a split sample freezer is
opened. The log will record the following:

(1) The name of the person opening the split sample
freezer;

(i1) The purpose for opening the freezer;

(iii) The split samples deposited or removed from the
freezer;

(iv) The date and time the freezer was opened;

(v) The time the freezer was closed; and

(vi) A notation verifying that the lock was secured after
the freezer was closed.

(e) If at any time it is discovered that the split sample
freezer failed or samples were discovered not in a frozen con-
dition, an official veterinarian must document this discovery
on the split sample freezer log and immediately report this to
the executive secretary.

(2)(a) A trainer or owner of a horse having been notified
that a written report from a primary laboratory states that a
substance has been found in a specimen obtained pursuant to
these rules may request that a split sample corresponding to
the portion of the specimen tested by the primary laboratory
be sent to another laboratory approved by the commission.
The request must be made in writing and delivered to the
stewards not later than forty-eight hours after the trainer of
the horse receives written notice of the findings of the pri-
mary laboratory. The split sample must be shipped within
seventy-two hours of the delivery of the request for testing to
the stewards.

(b) Approved split sample labs must be accredited by the
racing medication and testing consortium.

(3) The owner or trainer requesting testing of a split sam-
ple is responsible for the cost of shipping and testing. A split
sample must be removed from the split sample freezer, and
packaged for shipment by an official veterinarian or designee
in the presence of the owner, trainer, or designee. Failure of
the owner, trainer or designee to appear at the time and place
designated by an official veterinarian to package the split
sample for shipping will constitute a waiver of all rights to
split sample testing. Prior to shipment, the split sample labo-
ratory's willingness to provide the testing requested and to
send results to both the person requesting the testing and the
commission, must be confirmed by an official veterinarian.
Arrangements for payment satisfactory to the split sample
laboratory must also be confirmed by the owner or trainer. A
laboratory for the testing of a split sample must be approved
by the commission. The commission will maintain a list of
laboratories approved for testing of split samples.

Proposed
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(4) Prior to opening the split sample freezer, the commis-
sion must provide a split sample chain of custody verification
form. The split sample chain of custody verification form
must be completed and signed by the representatives of the
commission and the owner, trainer or designee. A commis-
sion representative will keep the original and provide a copy
to the owner, trainer or designee.

The split sample chain of custody verification form must
include the following:

(a) The date and time the sample is removed from the
split sample freezer;

(b) The sample number;

(c) The address where the split sample is to be sent;

(d) The name of the carrier and the address where the
sample is to be taken for shipment;

(e) Verification of retrieval of the split sample from the
freezer;

(f) Verification of each specific step of the split sample
packaging in accordance with the recommended procedure;

(g) Verification of the address of the split sample labora-
tory on the split sample package;

(h) Verification of the condition of the split sample pack-
age immediately prior to transfer of custody to the carrier;

(1) The date and time custody of the sample is transferred
to the carrier; and

(j) The split sample chain of custody verification form
must be signed by both the owner's representative and an offi-
cial veterinarian or designee to confirm the packaging of the
split sample.

(5) The exterior of the package must be secured and
identified with initialed tape, evidence tape or other means to
prevent tampering with the package. The owner, trainer or
designee may inspect the package containing the split sample
immediately prior to transfer to the delivery carrier to verify
that the package is intact and has not been tampered with.

(6) The package containing the split sample will be
transported to the location where custody is transferred to the
delivery carrier charged with delivery of the package to the
commission approved laboratory selected by the owner or
trainer.

WSR 18-24-043
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:17 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
11-080.

Title of Rule and Other Identifying Information: WAC
260-70-675 Bicarbonate testing.

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Proposed
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Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whrc.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Allows the pri-
mary lab to receive split samples for screening for bicarbon-
ate levels.

Reasons Supporting Proposal: Bicarbonate samples are
drawn pre-race and split sample screening cannot be delayed
until original results are received.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 18-03-075,
filed 1/12/18, effective 2/12/18)

WAC 260-70-675 Bicarbonate testing. No bicarbon-
ate-containing substance or alkalizing substance that effec-
tively alters the serum or plasma pH or concentration of
bicarbonates or total carbon dioxide in a horse may be admin-
istered to a horse within twenty-four hours of post time of the
race in which the horse is entered.

An official veterinarian, the board of stewards or the
executive secretary acting on behalf of the commission may
at their discretion and at any time order the collection of test
samples from any horses either in the horse's stall or within
the receiving or test barn to determine the serum or plasma
pH or concentration of bicarbonate, total carbon dioxide, or
electrolytes.

Test samples must not exceed 37.0 millimoles of total
carbon dioxide concentration per liter of serum or plasma
plus the measurement of uncertainty of the laboratory analyz-
ing the sample. A serum or plasma total carbon dioxide level
exceeding this value is a violation of this rule. Penalties will
be assessed as a category B violation as provided in WAC
260-84-110.

Split samples will be taken from all horses entered to run
in a race when bicarbonate testing is to be done. When split
samples are taken, they will be shipped as soon as practical to
((the)) a commission-approved ((}aberateries)) laboratory for
total carbon dioxide split sample testing. The split sample
may be sent to an approved independent laboratory, or the

commission may elect to submit both the primary sample and
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split sample to the commission contracted laboratory. The
split samples shall be given evidence sample numbers to

ensure no connection can be made between the primary and
split samples. The commission is responsible for the cost of
shipping and testing of split samples taken under this section.

WSR 18-24-044
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 28, 2018, 11:17 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
17-109.

Title of Rule and Other Identifying Information: WAC
260-70-630 Threshold levels.

Hearing Location(s): On January 11, 2019, at 9:30 a.m.,
at the Auburn City Council Chambers, 25 West Main,
Auburn, WA 98002.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, email doug.
moore@whrc.state.wa.us, fax 360-549-6461, by January 3,
2019.

Assistance for Persons with Disabilities: Contact Patty
Brown, phone 360-459-6462, fax 360-459-6461, email patty.
brown@whrc.state.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To remove the
environmental contaminants from this section and place them
in a standalone WAC. Also, updates the anabolic steroids to
use serum or blood as a testing method.

Reasons Supporting Proposal: To separate permitted
medications from what may be considered an environmental
substance.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Douglas L. Moore, 6326
Martin Way, Suite 209, Olympia, WA 98516, 360-459-6462.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Not business
related.

November 28, 2018
Douglas L. Moore
Executive Secretary

AMENDATORY SECTION (Amending WSR 18-07-018,
filed 3/9/18, effective 4/9/18)

WAC 260-70-630 Threshold levels. (1) Permitted
medications.

WSR 18-24-044

(a) The following quantitative medications and/or
metabolites are permissible in test samples up to the stated
concentrations in urine:

Acepromazine - 10 ng/ml

Albuterol - 1 ng/ml

Bupivicaine - 5 ng/ml

Butorphanol - 300 ng/ml

Carboxydetomidine - 1 ng/ml

Clenbuterol - 140 pg/ml (in quarter horse and mixed
breed races the presence of clenbuterol is prohibited)

Mepivacaine - 10 ng/ml

Promazine - 25 ng/ml

Pyrilamine - 25 ng/ml

(b) The following quantitative medications and/or
metabolites are permissible in test samples up to the stated
concentrations in serum or plasma:

Betamethasone - 10 pg/ml

Butorphanol - 2 ng/ml

Clenbuterol - 2 pg/ml (in quarter horse and mixed races
the presence of clenbuterol is prohibited)

Cetirizine - 6 ng/ml

Cimetidine - 400 ng/ml

Dantrolene - 100 pg/ml

Detomidine - 1 ng/ml

Dexamethasone - 5 pg/ml

Diclofenac - 5 ng/ml

DMSO - 10 mecg/ml

Firocoxib - 20 ng/ml

Glycopryrrolate - 3 pg/ml

Guaifenesin - 12 ng/ml

Isoflupredone - 100 pg/ml

Lidocaine - 20 pg/ml

Methocarbamol - 1 ng/ml

Methylprednisolone - 100 pg/ml

Omeprazole - 10 ng/ml

Prednisolone - 1 ng/ml

*Procaine penicillin - 25 ng/ml

Ranitidine - 40 ng/ml

Triamcinolone acetonide - 100 pg/ml

Xylazine - 200 pg/ml

*  Administration of procaine penicillin to those horses entered

must be reported to the commission and may require surveil-
lance up to six hours prior to post time.

(c) Hair samples in pre- or post-race testing for quarter
horses and mixed breed races may not be found to contain
clenbuterol, ractopamine, zilpaterol, or albuterol in any con-
centration.

(d) Where a permitted medication has thresholds in both
urine and serum or plasma, as set forth in this section, it is not
a defense to a violation that the permitted medication does
not exceed both thresholds.

Proposed
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3})) Androgenic-anabolic steroids.

(a) The following androgenic-anabolic steroids are per-
missible in test samples up to the stated concentrations after
hydrolysis of conjugates in urine:

Boldenone (Equipoise) - 15 ng/ml urine in ((intaet
males)) male horses other than geldings - 1 ng/ml in urine for
geldings, fillies or mares.

Nandrolone (Durabolin) - 1 ng/ml urine in geldings, fil-
lies, and mares, and for nandrolone metabolite (5a-oestrane-
3B,17a-diol) - 45 ng/ml urine in ((intact-males)) male horses
other than geldings.

Testosterone - Not less than 20 ng/ml urine in geldings.
Not greater than 55 ng/ml urine in fillies and mares (unless in
foal). Samples from ((intaetimates)) male horses other than
geldings will not be tested for the presence of testosterone.

(b) The following androgenic-anabolic steroids are per-
missible in test samples up to the stated free (not conjugated),

concentration in plasma or serum:

Boldenone (equipoise) - 25 pg/ml for all horses regard-
less of sex.

Nandrolone (durabolin) - 25 pg/ml for fillies and mares
and geldings, male horses other than geldings shall be tested
for nandrolone in urine.

Testosterone - 25 pg/ml in fillies, mares, and geldings.

(c) The sex of the horse must be identified to the labora-
tory on samples submitted for all pre- and post-race testing
designated specifically for AAS screening.

(d) If an anabolic steroid is reported as administered to

any horse to assist it with recovery from injury or illness, the
horse may be placed on the official veterinarian list until such

Proposed
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time as a sample is submitted and the levels are reported
below the approved thresholds.

(e) All other androgenic-anabolic steroids are prohibited
in race horses.

NEW SECTION

WAC 260-70-635 Environmental substances. Certain
substances can be considered "environmental" in that they
are endogenous to the horse or that they can arise from plants
traditionally grazed or harvested as equine feed or are present
in equine feed because of contamination or exposure during
the cultivation, processing, treatment, storage, or transporta-
tion phases. Certain drugs are recognized as substances of
human use and could therefore be found in a horse.

(1) The following substances are permissible in test sam-
ples up to the stated concentrations:

Arsenic - 0.3 mcg/ml urine
Caffeine - 100 ng/ml serum or plasma
Cobalt - 50 ppb serum or plasma*
*  Alevel of 25 ppb in serum or plasma will result in the horse

being placed on the official veterinarians list until such time
as the level drops below the 25 ppb.

Benzoylecgonine - 50 ng/ml urine

Estranediol - 0.045 mcg/ml free + conjugated (5a-
estrane-3f,17a-diol), in the urine of male horses, other than
geldings

Gamma aminobutyric acid (GABA) - 110 ng/ml in
serum or plasma

Hydrocortisone - 1 mcg/ml urine

Methamphetamine - 10 ng/ml urine

Methoxytyramine - 4 mcg/ml, free + conjugated urine

Morphine glucuronides - 50 ng/ml urine

Salicylate salicylic acid - 750 mcg/ml serum or plasma

Theobromine - 2 meg/ml urine

Tramadol - 50 ng/ml urine

(2) If a preponderance of evidence presented shows that
a positive test is the result of environmental substance or
inadvertent exposure due to human drug use, that evidence
should be considered as a mitigating factor in any disci-
plinary action taken against the trainer.

WSR 18-24-049
PROPOSED RULES
DEPARTMENT OF HEALTH
(Nursing Care Quality Assurance Commission)
[Filed November 28, 2018, 3:14 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
06-009.

Title of Rule and Other Identifying Information: WAC
246-840-035, 246-840-048, 246-840-340, 246-840-342, 246-
840-344, 246-840-360, 246-840-365 and 246-840-367,
interim permits for nontraditional nursing students and
advanced registered nurse practitioners (ARNP) needing to
complete clinical practice hours necessary for licensure. The
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nursing care quality assurance commission (commission)
proposes permanently adopting the current emergency rule
adopted on December 15,2017, in WSR 18-01-079 regarding
interim permits for graduates of nontraditional nursing edu-
cation programs. In addition, the commission proposes
amendments to existing rules to establish interim permits for
ARNP applicants to allow for the completion of supervised
clinical practice hours.

Hearing Location(s): On January 11, 2019, at 3:00 p.m.,
at the Department of Health, Point Plaza East, Room
152/153, 310 Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Amber Zawislak-
Bielaski, P.O. Box 47864, Olympia, WA 98504-7864, email
https://fortress.wa.gov/doh/policyreview, fax 360-236-4738,
360-236-4785, by January 2, 2019.

Assistance for Persons with Disabilities: Contact Amber
Zawislak-Bielaski, phone 360-236-4785, fax 360-236-4738,
TTY 360-833-6388 or 711, email amber.zawislak@doh.wa.
gov, by January 2, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: RCW 18.79.380
Licensed practical nurse/nontraditional registered nurse pro-
gram, was repealed by HB 1721 (chapter 203, Laws 0of 2017).
The prior law allowed graduates of registered nurse (RN)
programs, who did not complete clinical practice instruction
during their degree program, to practice under the license of
apreceptor RN to gain those clinical hours. With the repeal of
RCW 18.79.380, a student currently enrolled in a nontradi-
tional program can no longer practice under the license of
another nurse, therefore no mechanism exists for these stu-
dents to complete the required clinical practice experience to
become licensed as an RN in Washington. The commission
adopted an emergency rule on December 15, 2017 (WSR 18-
01-079), to repeal WAC 246-840-035, since it is no longer
authorized in statute, and to establish standards to ensure a
student is able to complete the required clinical practice
experience.

The commission is proposing to adopt emergency WAC
246-840-048 as a permanent rule, with minor amendments.
The proposed rule protects the public by assuring graduates
of nontraditional programs have adequate clinical practice
prior to licensure. The rules also allow nurses in practice to
continue to advance their career, which will contribute to
improved public protection.

In addition, the commission is proposing amendments to
WAC 246-840-340, 246-840-342, 246-840-344, 246-840-
360, 246-840-365, and 246-840-367 to establish interim per-
mits for ARNP applicants to allow for completion of super-
vised clinical practice hours.

Currently, ARNP applicants who graduated more than
one year prior to applying for licensure by examination and
ARNP applicants who are unable to demonstrate proof of
having worked two hundred fifty hours of active clinical
practice upon renewal, reactivation, or endorsement, must
obtain supervised clinical practice hours. Existing rules
require ARNP applicants to submit a supervised practice
agreement and work under their RN license to obtain the
required clinical practice hours. ARNP interim permits
would allow these applicants to practice at the full scope of
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an ARNP while obtaining required clinical practice hours,
instead of working under their RN license outside of the
intended scope of practice.

Reasons Supporting Proposal: The commission deter-
mined that proposed WAC 246-840-048 was needed because
without it, students of nontraditional nursing education pro-
grams would have no method of completing clinical practice
hours required for licensure in Washington state. Adopting
emergency WAC 246-840-048 as a permanent rule would
provide students, who have recently graduated from nontra-
ditional RN nursing education programs, with an ongoing
mechanism for completing required clinical practice experi-
ence prior to licensure. Clinical practice experience is a man-
datory component of nursing prelicensure to ensure students
are competent in the provision of direct patient care.

Proposed amendments to WAC 246-840-340, 246-840-
342, 246-840-344, 246-840-360, 246-840-365, and 246-840-
367 meet the intent of RCW 18.79.010 by establishing mech-
anisms for ARNP applicants to meet the qualifications for
licensure and continuing competency. ARNP applicants
applying for initial licensure by examination in Washington
state are required to apply within one year of graduating from
an advanced nursing education program. If the ARNP appli-
cant does not apply for licensure within the first year follow-
ing graduation, the ARNP applicant must complete one hun-
dred twenty-five hours of supervised clinical practice in the
role of an ARNP, for each year following graduation. Addi-
tionally, all ARNPs in Washington are required to attest to
having completed two hundred fifty hours of clinical practice
as an ARNP every two years. Current rules require ARNP
applicants who are noncompliant with the clinical practice
hour requirement, to complete supervised practice under the
scope of their active RN license.

Instituting the use of interim permits, for the purpose of
completing required clinical practice hours for initial licen-
sure, renewal, and reactivation, would provide applicants
with a mechanism for completing clinical practice hours
under the correct licensure scope of practice. Individuals
holding an interim permit are also subject to the Uniform Dis-
ciplinary Act found in chapter 18.130 RCW.

Statutory Authority for Adoption: RCW 18.79.110.

Statute Being Implemented: RCW 18.79.110 and 18.79.-
180.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state nursing care qual-
ity assurance commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Amber Zawislak-Bielaski, 111 Israel
Road S.E., Tumwater, WA 98504, 360-236-4785; and
Enforcement: Catherine Woodard, 111 Israel Road S.E.,
Tumwater, WA 98504, 360-236-4757.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Amber Zawislak-Bielaski, P.O. Box 47864,
Olympia, WA 98504, phone 360-236-4785, fax 360-236-
4738, TTY 360-833-6388 or 711, email amber.zawislak@
doh.wa.gov.

Proposed



WSR 18-24-049

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The NAICS
code for ARNPs, LPNs, and RNs is 621399, and was used to
calculate industry threshold which is one percent of annual
payroll. The total $13,992,420,000.00 annual payroll from
the NAICS table was multiplied by one percent of the result
[and] was used as threshold for the industry as follows:
(13,992,420,000)*(0.01) = $13,992,420. There are no esti-
mated costs for this rule, which falls below the NAICS
threshold of $13,992,420. It was determined that a small
business economic impact statement was not required.

November 28, 2018

Paula R. Meyer, MSN, RN, FRE
Executive Director

Nursing Care Quality

Assurance Commission

NEW SECTION

WAC 246-840-048 Students enrolled in a nontradi-
tional nursing program. This section applies to a licensed
practical nurse (LPN) enrolled in a nontraditional LPN to
registered nurse (RN) program on July 27, 2017, and
describes the eligibility requirements for obtaining a Wash-
ington state interim permit.

(1) Graduates of a nontraditional nursing program may
apply for an interim permit after degree confirmation by the
nontraditional program.

(a) An LPN enrolled in a nontraditional nursing program
on July 27, 2017, has until July 27, 2020, to complete the
nontraditional program, as defined in WAC 246-840-010.

(b) An LPN successfully completing a nontraditional
nursing program after July 27, 2020, may obtain licensure by
endorsement in Washington state after completing one thou-
sand hours of practice under an RN license in another state,
without discipline.

(2)(a) An LPN successfully completing the nontradi-
tional nursing program and passing the National Council of
State Boards of Nursing Registered Nurse Licensing Exam-
ination (NCLEX-RN®) may be eligible to receive an interim
permit for the purpose of completing one thousand hours of
practice experience in the role of an RN.

(b) Only students licensed as an LPN in Washington
state and identified by the nontraditional program on July 27,
2017, will be considered eligible to obtain initial licensure
from the commission under this section.

(3) An LPN successfully completing a nontraditional
nursing program as identified in subsection (2)(b) of this sec-
tion shall:

(a) Submit a completed RN application indicating the
need for an interim permit with the required fee, as defined in
WAC 246-840-990;

(b) Request an official transcript be sent directly to the
commission from the nontraditional nursing education pro-
gram confirming a conferred associate degree in nursing;

(¢) Successfully pass the National Council of State
Boards of Nursing Registered Nurse Licensing Examination
(NCLEX-RN®);
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(d) Complete one thousand hours of practice under an
interim permit in the role of an RN; and

(e) Provide documented evidence from a commission
approved supervising licensed RN verifying the interim per-
mit holder successfully completed the one thousand hours of
practice in an RN role.

(4) The supervising RN from the acute care, skilled nurs-
ing, or transitional care facility:

(a) Shall submit a commission approved application;

(b) Must have an active, unencumbered RN license;

(c) Shall attest to not being related to or personal friends
of the interim permit holder;

(d) Must have at least three years of experience as an
RN;

(e) Must have demonstrated teaching and mentoring
skills; and

(f) Must be able to evaluate, with input from others, the
practice of the interim permit holder in the role of an RN.

(5) The interim permit expires one year after the submis-
sion of the application and is not renewable.

(6) An interim permit holder who does not successfully
fulfill the practice requirements, as identified in subsection
(3)(c) and (d) of this section, does not meet the requirements
for licensure by examination as an RN in the state of Wash-
ington.

(7) The holder of the interim permit is subject to disci-
plinary action under chapter 18.130 RCW.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-840-035 Initial licensure for registered nurses—
Out-of-state nontraditional nursing edu-
cation program approved by another
United States nursing board as defined
by WAC 246-840-010(16).

AMENDATORY SECTION (Amending WSR 16-08-042,
filed 3/30/16, effective 4/30/16)

WAC 246-840-340 Initial ARNP requirements. (1)
An applicant for licensure as an ARNP ((must)) shall have
the following qualifications:

(a) An active Washington state RN license, without
sanctions or restrictions;

(b) A graduate degree from an advanced nursing educa-
tion program accredited by a national nursing accreditation
body recognized by the United States Department of Educa-
tion;

(c) Certification from a certifying body as identified in
WAC 246-840-302;

(d) Completion of advanced clinical practice hours, as
defined in WAC 246-840-010(1) and in the role of an
advanced practice nurse as defined in WAC 246-840-010(2),
when applicable, in situations under subsection (3) of this
section.
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(2) An applicant for ARNP licensure ((must)) shall sub-
mit:

(a) A completed ARNP application for licensure to the
commission;

(b) The license fee as specified in WAC 246-840-990;

(c) A request to the certifying body, as identified in
WAC 246-840-302, to send official documentation of certifi-
cation directly to the commission;

(d) A request to the advanced nursing educational pro-
gram to send an official transcript directly to the commission
showing courses, grades, degree or certificate granted, offi-
cial seal, and appropriate registrar; and

(e) Program objectives and course descriptions when
requested by the commission.

(3) To be granted a license without meeting the advanced
clinical practice requirements identified in subsection (4) of
this section, the ARNP shall initiate the application process
within one year of earning a graduate degree from an
advanced nursing education program.

(4) An ARNP applicant who does not apply within one
year of earning a graduate degree from an advanced nursing
education program ((must-eomplete)) may be eligible to
receive an ARNP interim permit for the purpose of complet-
ing one hundred twenty-five hours of advanced clinical prac-
tice for ((eaeh)) every additional year following graduation,
not to exceed one thousand hours. The ARNP interim permit
expires one year after the submission of the application.

(a) An ARNP applicant's clinical practice must be super-
vised by an ARNP under chapter 18.79 RCW, a physician
licensed under chapter 18.71 RCW, an osteopathic physician
licensed under chapter 18.57 RCW, or equivalent licensure in
another state or United States jurisdiction. The ARNP interim
permit holder must complete supervised advanced clinical
practice as defined in subsections (((3)-threugh)) (4) and (5)
of this section.

(b) The supervisor must be in the same practice specialty
in which the applicant is seeking licensure. The supervising
ARNP or physician ((rust)):

(1) Shall have an active ARNP or physician license, for
two or more years, without sanctions or restrictions((-fertwe
or-mere-years));

(1) ((Netbe-arelative-of the-applicant;

L Nt ] . il relationshin_wif
the-applieant;

&+))) Must not be a member of the applicant's immediate
family, as defined in RCW 42.17A.005(27); or have a finan-
cial, business, or professional relationship that is in conflict
with the proper discharge of the supervisor's duties to impar-
tially supervise and evaluate the nurse;

(iii) Must not have current disciplinary action on their
license;

((6P)-Submita—written—evaluation—to—the—commission))
(iv) Shall submit documented evidence to the commission

verifying the applicant's successful completion of the
required supervised clinical practice hours ((and-that-the

level-to-practice-asan-ARNP)) in an ARNP role.
(5) An ARNP applicant needing to complete supervised
advanced clinical practice ((must)):
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(a) Shall meet the requirements of subsection (1)(a) and
(b) of this section; ((and

the-tine))
(b) Shall indicate on the ARNP application the need for

an interim permit; and

(c) Must obtain:

(i) Commission approval of the supervising ARNP or
physician; and

(ii) The interim permit.

(6) The nurse must use the designation interim ARNP at
all times and on all documentation of the supervised clinical
practice hours.

((68))) (7) An applicant holding an active RN license,
without sanctions or restrictions((;)); and current national
certification as a CNS((5)); and is practicing in Washington
state in an advanced nursing role, will be exempt from the
supervised practice requirement if they can provide evidence
of two hundred fifty hours of advanced clinical practice
within the last two years.

AMENDATORY SECTION (Amending WSR 16-08-042,
filed 3/30/16, effective 4/30/16)

WAC 246-840-342 Licensure for ARNP applicants
by interstate endorsement. (1) An applicant for interstate
endorsement for Washington state licensure as an ARNP
((must)) shall meet the following requirements:

(a) Have an active RN and ARNP license, or recognition
in another state or jurisdiction, as practicing in an advanced
practice role, without sanctions or restrictions;

(b) Have a graduate degree from an advanced nursing
education program as identified in WAC 246-840-340 (1)(b);

(c) Hold certification from a certifying body as identified
in WAC 246-840-302(3); and

(d) Have been performing advanced clinical practice as
defined in WAC 246-840-010(1) as a licensed ARNP, or in
the role of an advanced practice nurse as defined in WAC
246-840-010(2), for at least two hundred fifty hours within
the two years prior to the date of application.

(2) An applicant for an ARNP license through interstate
endorsement ((must)) shall:

(a) Apply for and be granted a Washington state RN
license as identified in WAC 246-840-090;

(b) Submit a completed ARNP application for licensure
to the commission;

(¢) Submit the license fee as specified in WAC 246-840-
990;

(d) Request the certifying body, as identified in WAC
246-840-302, to send official documentation of certification
directly to the commission;
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(e) Request the advanced nursing educational program to
send an official transcript directly to the commission showing
courses, grades, degree or certificate granted, official seal and
appropriate registrar;

(f) Submit nursing education program objectives and
course descriptions when requested by the commission; and

(g) Submit evidence of at least two hundred fifty hours
of advanced clinical practice as an ARNP, or at an advanced
nursing practice level, within the two years prior to the date
of application. The two hundred fifty hours may include
teaching advanced nursing practice if ((the-faeulty-member
18)) providing direct patient care as a faculty member or serv-
ing as a preceptor in a clinical setting.

(3) An ARNP applicant who does not meet practice
requirements ((must)) shall complete two hundred fifty hours
of supervised advanced clinical practice for ((eaeh)) every
two years the applicant may have been out of practice, not to
exceed one thousand hours.

(4) An ARNP applicant needing to complete the super-
vised advanced clinical practice ((must-eet)) shall obtain an
ARNP interim permit consistent with the requirements for
supervised practice defined in WAC 246-840-340 (4) and (5).

AMENDATORY SECTION (Amending WSR 16-08-042,
filed 3/30/16, effective 4/30/16)

WAC 246-840-344 Licensure for ARNP applicants
educated and licensed outside the United States. (1) An
applicant for ARNP licensure in Washington state, educated
and licensed outside the United States, ((sust)) shall:

(a) Apply for and be granted an active RN license, or rec-
ognition in another state or jurisdiction, without sanctions or
restrictions, issued by a regulatory entity outside the United
States, and have been practicing at an advanced practice
level,

(b) Submit a course-by-course evaluation of education
from a commission approved credential evaluating service
verifying the advanced nursing educational program com-
pleted by the applicant is equivalent to the ARNP education
identified in WAC 246-840-455;

(c) Hold certification from a certifying body as identified
in WAC 246-840-302(3); and

(d) Have been performing advanced clinical practice in
his or her country for at least two hundred fifty hours within
the two years prior to the date of application for ARNP licen-
sure.

(2) ((he)) An applicant educated and licensed outside of
the United States ((sust)) shall:

(a) Apply for and be granted a Washington state RN
license, without sanctions or restrictions, as identified in
WAC 246-840-045;

(b) Submit a completed ARNP application to the com-
mission,;

(c) Submit the license fee as specified in WAC 246-840-
990;

(d) Submit a course-by-course evaluation of education
completed from a commission approved credential evaluat-
ing service;
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(e) Request the certifying body, as identified in WAC
246-840-302(3), to send official documentation of certifica-
tion directly to the commission; and

(f) Submit evidence of at least two hundred fifty hours of
advanced clinical practice as an ARNP, or in an advanced
practice role, within the two years prior to the date of applica-
tion. The two hundred fifty hours may include teaching
advanced nursing practice if ((the—faealty-memberis)) pro-
viding direct patient care as a faculty member or serving as a
preceptor in a clinical setting.

(3) Internationally educated ARNP applicants who do
not meet advanced clinical practice requirements ((must))
shall complete two hundred fifty hours of supervised
advanced clinical practice for ((each)) every two years the
applicant may have been out of practice, not to exceed one
thousand hours.

(4) ((*he)) An ARNP applicant needing to complete
supervised advanced clinical practice ((must-meet)) shall
obtain an ARNP interim permit consistent with the require-
ments for supervised practice defined in WAC 246-840-340
(4) and (5).

AMENDATORY SECTION (Amending WSR 16-08-042,
filed 3/30/16, effective 4/30/16)

WAC 246-840-360 Renewal of ARNP licensure. (1)
An applicant applying for ARNP license renewal, ((must))
shall have:

(a) An active Washington state RN license, without
sanctions or restrictions;

(b) Current certification from a certifying body as identi-
fied in WAC 246-840-302;

(c) ((Obtained)) Thirty contact hours of continuing edu-
cation obtained during the renewal period in each ARNP des-
ignation. An ARNP who has certification in more than one
area of practice may count the continuing education hours for
more than one certification when applicable to each area of
practice; and

(d) ((Praeticed—for)) At least two hundred fifty hours in
advanced clinical practice for each ARNP designation within
the two-year licensing renewal cycle. The two hundred fifty
hours may include teaching advanced nursing practice only
when the faculty member is providing patient care or serving
as a preceptor in a clinical setting.

(2) An applicant for ARNP licensure renewal ((must))
shall comply with the requirements of chapter 246-12 WAC,
Part 2 and submit:

(a) The renewal license fee as specified in WAC 246-
840-990; ((and))

(b) Evidence of current certification by the commission
approved certifying body for each designation;

(c) A written declaration, on forms provided by the com-
mission attesting to:

(i) Completion of thirty contact hours of continuing edu-
cation during the renewal period for each ARNP designation;
and

(i1) Completion of a minimum of two hundred fifty hours
of advanced clinical practice for each designation in the
ARNP role within the last two years.
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(d) Evidence of completion of continuing education con-
tact hours and advanced clinical practice hours when
requested by the commission.

(3) An applicant for ARNP licensure renewal who does
not meet advanced clinical practice requirements shall com-
plete two hundred fifty hours of supervised advanced clinical
practice for every two years the applicant may have been out
of practice, not to exceed one thousand hours.

(4) An applicant for ARNP licensure renewal needing to
complete supervised advanced clinical practice shall obtain
an ARNP interim permit consistent with the requirements for
supervised practice defined in WAC 246-840-340 (4) and (5).

AMENDATORY SECTION (Amending WSR 16-08-042,
filed 3/30/16, effective 4/30/16)

WAC 246-840-365 Inactive and reactivating an
ARNP license. To apply for an inactive ARNP license, an
ARNP ((must)) shall comply with WAC 246-12-090 or 246-
12-540, ((asapprepriate)) if military related.

(1) An ARNP may apply for an inactive license if he or
she holds an active Washington state ARNP license without
sanctions or restrictions.

(2) To return to active status the ((aurse-must)) ARNP:

(a) Shall meet the requirements identified in chapter 246-
12 WAC, Part 4;

(b) Must hold an active RN license under chapter 18.79
RCW without sanctions or restrictions;

(c) Shall submit the fee as identified ((i#)) under WAC
246-840-990;

(d) Shall submit evidence of current certification by the
commission approved certifying body identified in WAC
246-840-302(1);

(e) Shall submit evidence of thirty contact hours of con-
tinuing education for each designation within the past two
years; and

(f) Shall submit evidence of two hundred fifty hours of
advanced clinical practice for each designation within the last
two years.

(3) An ARNP applicant who does not have the required
practice requirements, ((sust)) shall complete two hundred
fifty hours of supervised advanced clinical practice for
((eaeh)) every two years the applicant may have been out of
practice, not to exceed one thousand hours.

(4) The ARNP applicant needing to complete supervised
advanced clinical practice ((must-meet)) shall obtain an
ARNP interim permit consistent with the requirements for
supervised practice defined in WAC 246-840-340 (4) and (5).

(5) To regain prescriptive authority after inactive status,
the applicant must meet the prescriptive authority require-
ments identified in WAC 246-840-410.

AMENDATORY SECTION (Amending WSR 16-08-042,
filed 3/30/16, effective 4/30/16)

WAC 246-840-367 Expired license. When an ARNP
license is not renewed, it ((wilbe)) is placed in expired status
and the nurse must not practice as an ARNP.

(1) To return to active status when the license has been
expired for less than two years, the nurse ((sust)) shall:

WSR 18-24-050

(a) Meet the requirements of chapter 246-12 WAC, Part
2%

(b) Meet ARNP renewal requirements identified in
WAC 246-840-360; and

(c) Meet the prescriptive authority requirements identi-
fied in WAC 246-840-450, if renewing prescriptive author-
ity.

(2) Applicants who do not ((meeting)) meet the required
advanced clinical practice requirements must complete two
hundred fifty hours of supervised advanced clinical practice
for ((eaeh)) every two years the applicant may have been out
of practice, not to exceed one thousand hours.

((&)) (3) The ARNP applicant needing to complete
supervised advanced clinical practice ((must-reet)) shall
obtain an ARNP interim permit consistent with the require-
ments for supervised practice defined in WAC 246-840-340
(4) and (5).

(()) (4) If the ARNP license has expired for two years
or more, the applicant ((rust)) shall:

(a) Meet the requirements of chapter 246-12 WAC, Part

2%

(b) Submit evidence of current certification by the com-
mission approved certifying body identified in WAC 246-
840-302(3);

(¢) Submit evidence of thirty contact hours of continuing
education for each designation within the ((past)) prior two
years;

(d) Submit evidence of two hundred fifty hours of
advanced clinical practice completed within the ((past)) prior
two years; and

(e) Submit evidence of an additional thirty contact hours
in pharmacology if requesting prescriptive authority, which
may be granted once the ARNP license is returned to active
status.

((4)) (5) If the applicant does not meet the required

advanced clinical practice hours, ((he-ershe-musteomplete))

the applicant shall obtain an ARNP interim permit consistent
with the requirements for supervised advanced clinical prac-

tice as defined in WAC 246-840-340 (4) and (5).

WSR 18-24-050
PROPOSED RULES
DEPARTMENT OF HEALTH
(Nursing Care Quality Assurance Commission)
[Filed November 28, 2018, 3:18 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
08-018.

Title of Rule and Other Identifying Information: WAC
246-840-533 Nursing preceptors, interdisciplinary precep-
tors, and proctors in clinical or practice settings for nursing
education programs located in Washington state. The nursing
care quality assurance commission (commission) proposes
amendments to existing rule that will provide rule clarifica-
tion and reduce barriers for nursing student access to precep-
tors for the purpose of completing clinical experience. The
proposed amendments also reduce barriers for qualified indi-
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viduals to become preceptors and proctors in Washington
state.

Hearing Location(s): On January 11, 2019, at 1:15 p.m.,
at the Department of Health, Point Plaza East, Room
152/153, 310 Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Amber Zawislak-
Bielaski, P.O. Box 47864, Olympia, WA 98504-7864, email
https://fortress.wa.gov/doh/policyreview, fax 360-236-4738,
360-236-4785, by January 2, 2019.

Assistance for Persons with Disabilities: Contact Amber
Zawislak-Bielaski, phone 360-236-4785, TTY 360-833-6388
or 711, email amber.zawislak@doh.wa.gov, by January 2,
2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commission
proposes amendments to WAC 246-840-533 in response to
concerns expressed through a petition for rule making. The
commission evaluated all concerns during rules workshops
with stakeholders and determined necessary amendments to
the rule that will likely result in improved access for nursing
students to complete clinical experience with a preceptor or
proctor. The proposed amendments to WAC 246-840-533
establish minimum qualifications for preceptors and proctors
when utilized in nursing education programs.

The proposed amendments to WAC 246-840-533 would
improve nursing student access to qualified preceptors for the
purpose of gaining clinical nursing experience and reduce
barriers for qualified individuals to act as a preceptor.
Improving access to clinical experiences, prior to graduating
from a nursing education program, contributes to better pre-
pared nurses upon licensure and the protection of the public.
A nursing shortage within the health care system has been
occurring at the state and national levels over the last several
years. The proposed amendments to the rule would assist in
addressing the nursing shortage by more rapidly increasing
the pool of qualified nurses in the state.

Reasons Supporting Proposal: The proposed amend-
ments to WAC 246-840-533 would improve nursing student
access to qualified preceptors and proctors for the purpose of
gaining clinical nursing experience and reduce barriers for
qualified individuals to act as a preceptor or proctor. Reduc-
ing barriers and improving access to clinical experiences,
prior to graduating from a nursing education program, con-
tributes to better prepared nurses upon licensure and ulti-
mately, safety of the public. The commission does not require
nursing education programs to utilize preceptor and proctor
clinical experiences for nursing students, but many nursing
education programs find these experiences to be invaluable.
The current nursing shortage has negatively affected the
nursing education program staffing levels and the availability
of clinical nurse educators. Preceptor and proctor clinical
experiences help fill the gap and provide students with an
opportunity to learn from individuals currently working in
the health care field. Since preceptors and proctors are not
educationally and experientially prepared as faculty, mini-
mum qualification standards determined by the commission
help protect the public. The proposed amendments also
improve clarity by adding definitions and strengthening lan-
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guage to reduce confusion regarding preceptor and proctor
qualifications when used in nursing education programs.

Statutory Authority for Adoption: RCW 18.79.110.

Statute Being Implemented: RCW 18.79.110.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state nursing care qual-
ity assurance commission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Amber Zawislak-Bielaski, 111 Israel
Road S.E., Tumwater, WA 98504, 360-236-4785; and
Enforcement: Catherine Woodard, 111 Israel Road S.E.,
Tumwater, WA 98504, 360-236-4757.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Amber Zawislak-Bielaski, P.O. Box 47864,
Olympia, WA 98504, phone 360-236-4785, fax 360-236-
4738, TTY 360-833-6388 or 711, email amber.zawislak
@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The NAICS
code for ARNPs, LPNs, and RNs is 621399, and was used to
calculate industry threshold which is one percent of annual
payroll. The total $13,992,420,000.00 annual payroll from
the NAICS table was multiplied by one percent of the result
[and] was used as threshold for the industry as follows:
(13,992,420,000)*(0.01) = $13,992,420. There are no esti-
mated costs for this rule, which falls below the NAICS
threshold of $13,992,420. It was determined that a small
business economic impact statement was not required.

November 28, 2018

Paula R. Meyer, MSN, RN, FRE
Executive Director

Nursing Care Quality

Assurance Commission

AMENDATORY SECTION (Amending WSR 16-17-082,
filed 8/17/16, effective 9/17/16)

WAC 246-840-533 Nursing preceptors, interdisci-
plinary ((menters)) preceptors, and proctors in clinical or
practice settings for nursing ((edueation-programs)) stu-
dents located in Washington state. (1) Nursing preceptors,
interdisciplinary preceptors, and proctors may be used to
enhance clinical or ((praectice-learning)) practice learning
experiences after a student has received instruction and orien-
tation from program faculty who ((assare)) confirm the stu-
dent is adequately prepared for the clinical or practice experi-
ence((-

heensure-asanadvancedregisterednurse-practittonershal

net-assten-more-than-ene-studentto-each-preeepter)). For the

purpose of this section:
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(a) A nursing preceptor means a practicing licensed
nurse who provides personal instruction, training, and super-
vision to a nursing student or graduate nurse, and meets all
requirements of subsection (4) of this section.

(b) An interdisciplinary preceptor means a practicing
health care provider who is not a licensed nurse, but provides
personal instruction, training, and supervision to a nursing
student or graduate nurse, and meets all requirements of sub-
section (5) of this section.

(c) A proctor means an individual who holds an active
credential in one of the professions identified in RCW

18.130.040 who monitors students during an examination,

skill, or practice delivery, and meets all requirements of sub-
section (6) of this section.

(2) Nursing education faculty are responsible for the
overall supervision and evaluation of the student and must
confer with each nursing and interdisciplinary preceptor, and
student at least once during each phase of the student learning
experience:

(a) Beginning;

(b) Midpoint; and

(c) End.

(3) A nursing preceptor or an interdisciplinary preceptor
shall not precept more than two students at any one time.

(4) A nursing preceptor may be used in ((practical-and

registered)) nursing education programs when the nursing
preceptor:

(a) Has an active, unencumbered nursing license at or
above the level for((;)) which the student is preparing;

(b) (({s—e*peﬂeﬁeed—m—t-he—speera-}ty—e&ea—fer—&t—least—ﬂw
years:)) Has at least one year of clinical or practice experi-
ence as a licensed nurse at or above the level for which the
student is preparing;

(c) Is oriented to the written course and student learning

objectives prior to beginning the preceptorship;
(d) Is ((netrelated-to;orapersenalfriend-ofthestudent))
oriented to the written role expectations of faculty, preceptor,
and student prior to beginning the preceptorship; and
(e) Is ((eriented—to-the—written—role-expectations-of fae-
wlty;-preeeptorand-student)) not a member of the student's
immediate family, as defined in RCW 42.17A.005(27); or

have a financial, business, or professional relationship that is
in conflict with the proper discharge of the preceptor's duties

to impartially supervise and evaluate the nurse.
(5) ((&)) An interdisciplinary preceptor may be used in

nursing education programs ((leadingteticensure-asan
advaneced registered-nurse-praetitioner)) when the interdisci-

plinary preceptor:
(a) Has an active, unencumbered license ((as-an-ARNP

years)) in the area of practice appropriate to the nursing edu-
cation faculty planned student learning objectives;

(b) Has the educational preparation and at least one year
of clinical or practice experience appropriate to the nursing

education faculty planned student learning objectives;
(c) Is oriented to the written course and student learning

objectives prior to beginning the preceptorship;
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(d) Ts ((netrelated-to;orapersonalfriend-of the-student))

oriented to the written role expectations of faculty. preceptor,
and student prior to beginning the preceptorship; and

9))) not a member of the student's immediate family, as
defined in RCW 42.17A.005(27); or have a financial, busi-

ness, or professional relationship that is in conflict with the

proper discharge of the preceptor's duties to impartially
supervise and evaluate the nurse.

(6) A proctor who monitors, teaches, and supervises stu-
dents during the performance of a task or skill must ((be-gual-
tfied-with)):

(a) Have the educational and experiential preparation
((irthe-area)) for the task or skill being proctored ((and-must
| lentiatod ¥ | healtl - dor listed i

chapter 18130 RCW—Such-apersenmay));

(b) Have an active, unencumbered credential in one of
the professions identified in RCW 18.130.040;

(c) Only be used on rare, short-term occasions to proctor
students when a faculty member has determined that it is safe
for a student to receive direct supervision from the proctor for
the performance of a particular task or skill that is within the
scope of practice for the nursing student; and

(d) Is not a member of the student's immediate family, as
defined in RCW 42.17A.005(27): or have a financial, busi-

ness, or professional relationship that is in conflict with the
proper discharge of the preceptor's duties to impartially

supervise and evaluate the nurse.

WSR 18-24-056
PROPOSED RULES
OLYMPIC REGION
CLEAN AIR AGENCY
[Filed November 29, 2018, 8:30 a.m.]

Original Notice.

Proposed



WSR 18-24-075

Proposal is exempt under RCW 34.05.310(4) or 34.05.-
330(1).

Title of Rule and Other Identifying Information: Olym-
pic Region Clean Air Agency (ORCAA) regulations: Rule
1.11 Federal Regulation Reference Date.

Hearing Location(s): On February 13, 2019, at 10:00
a.m., at ORCAA, 2940 Limited Lane N.W., Olympia, WA
98502.

Date of Intended Adoption: February 13, 2019.

Submit Written Comments to: Mark Goodin, 2940 Lim-
ited Lane N.W., email mark.goodin@orcaa.org, fax 360-491-
6308, by February 11, 2019.

Assistance for Persons with Disabilities: Contact Dan
Nelson, phone 360-539-7610 ext. 111, fax 360-491-6308,
email dan.nelson@orcaa.org, by February 6, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: ORCAA is pro-
posing to update the effective date of the federal regulations
that have been adopted by the agency. Currently, where fed-
eral rules are reference[d] in agency regulations, the effective
date of the federal regulations is July 1, 2017. The agency
intends to update the date annually. This proposal would
change the reference date to July 1, 2018.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: Chapter 70.94 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: ORCAA, governmental.

Name of Agency Personnel Responsible for Drafting:
Mark Goodin, 2940 Limited Lane N.W., Olympia, 360-539-
7610; Implementation and Enforcement: Francea L. McNair,
2940 Limited Lane N.W., Olympia, 360-539-7610.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to local air agen-
cies per RCW 70.94.141.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule.

Is exempt under RCW 19.85.011.

Explanation of exemptions: Chapter 19.85 RCW applies
to "rules adopted by state agencies." RCW 70.94.141(1)
states: "An air pollution control authority shall not be deemed
to be a state agency." ORCAA is an air pollution control
authority.

November 29, 2018
Francea L. McNair
Executive Director
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AMENDATORY SECTION

Rule 1.11 FEDERAL REGULATION REFERENCE DATE

Whenever federal regulations are referenced in
ORCAA's rules, the effective date shall be July 1, ((2647))
2018.

WSR 18-24-075
WITHDRAWL OF PROPOSED RULES
PUBLIC EMPLOYMENT
RELATIONS COMMISSION
(By the Code Reviser's Office)
[Filed November 30, 2018, 12:11 p.m.]

WAC 391-08-155, proposed by the public employment rela-
tions commission in WSR 18-10-084, appearing in issue 18-
10 of the Washington State Register, which was distributed
on May 16, 2018, is withdrawn by the office of the code
reviser under RCW 34.05.335(3), since the proposal was not
adopted within the one hundred eighty day period allowed by
the statute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 18-24-079
PROPOSED RULES
PROFESSIONAL EDUCATOR

STANDARDS BOARD
[Filed December 3, 2018, 10:09 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
20-018.

Title of Rule and Other Identifying Information:
Amends WAC 181-77-081 to clarify requirements for career
and education specialist career and technical education
(CTE) certificate and the CTE counselor certificate.

Hearing Location(s): On January 10, 2019, at 8:30 a.m.,
at ESD 113, 6005 Tyee Drive S.W., Tumwater, WA 98512.

Date of Intended Adoption: January 10, 2019.

Submit Written Comments to: David Brenna, 600 Wash-
ington Street, Olympia, WA 98504, email david.brenna@
k12.wa.us, by January 3, 2019.

Assistance for Persons with Disabilities: Contact David
Brenna, phone 360-725-6238, fax 360-586-4548, email
david.brenna@k12.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: No approved pro-
grams came forward to offer a program as required for the
CTE career guidance specialist so the rule is amended to
remove program requirements and align the two possible
CTE certificates for counseling and career guidance special-
ist certificates.

Reasons Supporting Proposal: Aligns two certificates
with near identical purposes.
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Statutory Authority for Adoption: Chapter 28A.410
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The professional educator standards board
(PESB) initiated these changes to clarify requirements.

Name of Proponent: PESB, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: David Brenna, 600
Washington Street, Olympia, WA 98504, 360-725-6238.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. No costs involved.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect; and rules adopt, amend, or repeal a
procedure, practice, or requirement relating to
agency hearings; or a filing or related process
requirement for applying to an agency for a license
or permit.

December 3, 2018
David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 18-21-070,
filed 10/11/18, effective 11/11/18)

WAC 181-77-081 Requirements for certification of
career guidance specialist. Career guidance specialists must
meet the following requirements in addition to those set forth
in WAC 181-79A-150 (1) and (2) and 181-79A-155:

(1) Probationary certificate.

(a) Beginning July 1, 2018, a candidate is eligible for the
probationary career guidance specialist certification if meet-
ing one or more of the following:

(1) Completion of three years of experience as a certifi-
cated career and technical education administrator, career
and technical education instructor, or career and technical
education counselor, at the initial or continuing certificate
level; or

(i1) Hold a valid educational staff associate - Counselor
certificate as provided in WAC 181-79A-221; or

(iii) Provide documentation of three years (six thousand
hours) of full-time paid occupational experience of which
two years shall have been in the last six years, dealing with
employment, personnel or with placement and evaluation of
workers, or experience providing career guidance, employ-
ment or career counseling services.

(b) Such a certificate may be issued upon recommenda-
tion by the employing school district according to the follow-
ing:

(i) The candidate shall have developed a written training
plan in cooperation with the career and technical education
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administrator. The plan must be approved by a district career
and technical education advisory committee.

(i1) The plan shall develop procedures and timelines for
the candidate to meet the requirements for the initial certifi-
cate.

(c) The probationary certificate is valid for two years and
is renewable one time for two additional years upon recom-
mendation of the employing district if the individual has
completed the procedures outlined for the first year in the
written training plan and has made additional progress in
meeting the requirements for the initial certificate.

(2) Initial certificate.

(a) The initial career guidance specialist certificate is
valid for five years.

(b) Candidates must meet the eligibility requirements for
the probationary certificate outlined in this section.

(c) Candidates for the initial certificate shall demonstrate
competence through a course of study from a state approved
program provider or state approved continuing education
provider in the general standards for career guidance special-
ist which include, but are not limited to, knowledge and skills
in the following areas as approved by the professional educa-
tor standards board:

(1) Individual and group career guidance skills;

(i1) Individual and group career development assess-
ment;

(iii) Information and resources in providing career guid-
ance;

(iv) Career guidance program planning, implementation,
and management;

(v) Diverse populations;

(vi) Student leadership development;

(vii) Ethical/legal issues;

(viii) Technology;

(ix) History and philosophy of career and technical edu-
cation.

(d) In order to teach worksite learning and career choices
courses, candidates must successfully complete requirements
per WAC 181-77A-180.

(3) Initial certificate renewal.

(a) Candidates for renewal of the initial career guidance
specialist certificate must complete at least ten quarter hours
of college credit, one hundred clock hours, or four profes-
sional growth plans since the initial certificate was issued or
renewed. At least two quarter credits or fifteen clock hours
must be related to the knowledge and skills areas listed in
subsection (2)(c) of this section. Individuals completing
fewer than four annual professional growth plans must com-
plete the necessary continuing education credit hours needed
to be the equivalent of one hundred clock hours.

Application for renewals shall not be submitted earlier
than twelve months prior to the expiration date of the current
certificate.

Expired certificates may be renewed with completion of
one hundred continuing education credit hours within the
previous five years from the date of the renewal application,
or by completing four professional growth plans. Individuals
completing fewer than four annual professional growth plans
must complete the necessary continuing education credit

Proposed
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hours needed to be the equivalent of one hundred clock
hours.

An expired certificate may be renewed by presenting
evidence to the superintendent of public instruction of com-
pleting the continuing education credit hours or professional
growth plan requirement within the five years prior to the
date of the renewal application.

(b) The initial renewal certificate is valid for five years.

(4) Continuing certificate.

(a) Candidates for the continuing career guidance spe-
cialist certificate shall have in addition to the requirements
for the initial certificate at least fifteen quarter hours of col-
lege credit or one hundred fifty clock hours completed subse-
quent to the issuance of the initial certificate; or hold a valid
national board certificate issued by the National Board for
Professional Teaching Standards in any certificate area.

(b) Candidates for the continuing certificate shall pro-
vide as a condition for the issuance of a continuing certificate
documentation of two years full-time equivalency (FTE) as a
career guidance specialist with an authorized employer (i.e.,
school district(s) or skills center(s)).

(c) The continuing career guidance specialist certificate
is valid for five years.

(5) Continuing certificate renewal. The continuing
career guidance specialist certificate shall be renewed with
the completion of ten quarter hours of college credit, the
equivalent of one hundred clock hours, or four professional
growth plans prior to the lapse date of the first issuance of the
continuing certificate and during each five-year period
between subsequent lapse dates. At least four quarter credits
or thirty clock hours must be related to the knowledge and
skills areas listed in subsection (2)(c) of this section. Individ-
uals completing fewer than four annual professional growth
plans must complete the necessary continuing education
credit hours needed to be the equivalent of one hundred clock
hours.

Application for renewals shall not be submitted earlier
than twelve months prior to the expiration date of the current
certificate.

Expired certificates may be renewed with completion of
one hundred continuing education credit hours within the
previous five years from the date of the renewal application,
or by completing four professional growth plans. Individuals
completing fewer than four annual professional growth plans
must complete the necessary continuing education credit
hours needed to be the equivalent of one hundred clock
hours.

An expired certificate may be renewed by presenting
evidence to the superintendent of public instruction of com-
pleting the continuing education credit hours or professional
growth plan requirement within the five years prior to the
date of the renewal application.

(6) Certificates issued under previous standards.

(a) Any person with a valid one-year occupational infor-
mation specialist, or career and technical education coun-
selor, certificate issued prior to July 1, 2018, under previous
standards of the profess1onal educator standards board ((shal

)) may apply for

the initial career guidance specialist certificate, and will be
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considered to have met the requirements to obtain an initial
career guidance specialist certificate in subsection (2) of this
section.

Holders of expired one-year occupational information
specialist, or one-year career and technical education coun-
selor certificates, may apply for the initial career guidance
specialist certificate, and will be considered to have met the
requirements to obtain an initial career guidance specialist
certificate with completion of one hundred continuing educa-
tion credit hours within the previous five years from the date
of the renewal application.

These holders of expired one-year certificates must pres-
ent evidence to the superintendent of public instruction of
completing the continuing education credit hours within the
five years prior to the date of the renewal application.

(b) Any person with a valid three-year or five-year occu-
pational information specialist, or career and technical educa-
tion counselor, certificate issued prior to July 1, 2018, under
previous standards of the professional educator standards
board may apply for the continuing career guidance specialist
certificate by the expiration date of the original certificate
held, and will be considered to have met the requirements to
obtain a continuing career guidance specialist certificate in
subsection (4) of this section.

Holders of expired three-year or five-year occupational
information specialist, or three-year or five-year career and
technical education counselor certificates, may apply for the
initial career guidance specialist certificate, and will be con-
sidered to have met the requirements to obtain an initial
career guidance specialist certificate with completion of one
hundred continuing education credit hours within the previ-
ous five years from the date of the renewal application.

These holders of expired three-year or five-year certifi-
cates must present evidence to the superintendent of public
instruction of completing the continuing education credit
hours within the five years prior to the date of the renewal
application.

(c) Upon issuance of the probationary initial or continu-
ing career guidance specialist certificate, individuals
addressed in this subsection will be subject to certificate
renewal requirements of this section.

WSR 18-24-091
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed December 3, 2018, 4:15 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
22-058 on October 26, 2017.

Title of Rule and Other Identifying Information: Amend-
ing WAC 220-450-060 Definitions—Wildlife rehabilitation
permits, 220-450-070 Wildlife rehabilitation permits—
Requirements and restrictions, 220-450-080 Wildlife rehabil-
itation—Responsibilities of primary permittees and subper-
mittees, 220-450-090 Wildlife rehabilitation—Permit revo-
cation, modification, or suspension, 220-450-100 Wildlife
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rehabilitation—Facility requirements and inspections—On-
and off-site care, 220-450-110 Wildlife rehabilitation—
Releasing wildlife, 220-450-120 Wildlife rehabilitation—
Veterinary care, 220-450-130 Wildlife rehabilitation—
Records retention and reporting requirements, 220-450-140
Wildlife rehabilitation—Falconers assisting with raptor reha-
bilitation, 220-450-150 Wildlife rehabilitation—Transfer,
import, and export of wildlife and restrictions, 220-450-160
Wildlife rehabilitation—Possession of dead wildlife and
wildlife parts, 220-450-170 Wildlife rehabilitation—Disposi-
tion of nonreleasable and mal-habituated, mal-imprinted, and
tame wildlife and live retention for foster and education, 220-
450-180 Wildlife rehabilitation—Euthanizing wildlife, 220-
450-190 Wildlife rehabilitation—Disposing of wildlife
remains and 220-450-200 Wildlife rehabilitation—Commer-
cial uses; and repealing WAC 220-450-210 Oiled bird reha-
bilitation—Facility requirements, and 220-450-220 Report-
ing receipt, death, carcass, retention, and release of oiled
birds.

Hearing Location(s): On January 11-12, 2019, at 8:00
a.m., at the Natural Resources Building, Room 172, 1111
Washington Street S.E., Olympia, WA 98501.

Date of Intended Adoption: February 8-9, 2019.

Submit Written Comments to: Wildlife Program, P.O.
Box 43200, Olympia, WA 98504, email wildthing@dfw.wa.
gov, fax 360-902-2162, https://www.surveymonkey.com/r/
C53HMDW, by December 26, 2018.

Assistance for Persons with Disabilities: Contact Tami
Lininger, phone 360-902-2267, TTY 800-833-6388, email
tami.lininger@dfw.wa.gov, by January 4, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: WAC 220-450-
060, to eliminate unnecessary definitions, add definitions of
terms inserted within the new amendments, and improve and
refine definitions that were causing confused interpretation of
the rules. Refining this rule will aid wildlife rehabilitators in
understanding the rules and therefore assist them in compli-
ance, and will aid the department in evaluating compliance of
rehabilitators.

WAC 220-450-070, to more thoroughly specify wildlife
rehabilitator qualifications. Enhanced qualifications increase
the department's ability to ensure that wildlife receive proper
and humane care in wildlife rehabilitation facilities through
the permitting and candidate vetting process. Clarifying lan-
guage was added to existing requirements to help wildlife
rehabilitation candidates know what is expected of them, and
permitted wildlife rehabilitators know what they must do to
maintain and renew their permits. These revisions augment
the ability of the department to control the quality and char-
acter of those wishing to be wildlife rehabilitators.

WAC 220-450-080, to define more clearly the responsi-
bilities of primary permittees and their subpermittees and
impose stricter requirements and conditions on these two
classes of permittees. Better definition of responsibilities and
relationships of the primary permittee to the subpermittee is
intended to alleviate misunderstanding of subpermittees and
primary permittee roles and clearly making the primary per-
mittee responsible for their subpermittees. This proposal also
expands required qualifications of subpermittees to improve
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care of wildlife in subpermittee custody and allow the depart-
ment more control of who may become a subpermittee.

WAC 220-450-090, to present a better and more effec-
tual description of when and how the department may take
action when noncompliance, violations, or mal-practice is
discovered at a wildlife rehabilitation facility. This rule out-
lines the procedure for assisting wildlife rehabilitators to
return to compliance and the department's process to finally
revoke a noncompliant permittee.

WAC 220-450-100, to develop language for better
understanding of facility requirements to increase assurance
that wildlife rehabilitators provide healthy, safe, and comfort-
able caging, and a stress-reduced environment. Details were
added to emphasize and codify the necessity for wildlife
rehabilitators to follow the most current version of the
National Wildlife Rehabilitators Association and Interna-
tional Wildlife Rehabilitation Council's Minimum Standards
for Wildlife Rehabilitation. Understanding the need for these
standards aids the rehabilitator in providing the safest and
best living environment for captive wildlife, and supports the
department with consistent criteria to assist the rehabilitator
in compliance. Importantly, off-site subpermittee restrictions
and requirements were strengthened to give the department
more control over subpermittee operations and protect wild-
life in both the subpermittee and primary permittee facilities.

WAC 220-450-110, all wildlife rehabilitation facilities
have release protocols that give wildlife the best chance at
survival when back in the wild. The purpose of this proposal
is to include additional provisions for release and strengthen
the requirement that release protocols be followed. Substan-
tial additions were made to this revision to better protect free
wildlife populations from competition from released individ-
uals, nonnative species, and disease. In particular is the addi-
tion of cervid, amphibian, and introduced species release
restrictions.

WAC 220-450-120, to make clear that licensed veteri-
narians may admit wildlife for first aid, stabilization, and
euthanasia, but tightens restrictions on them. The increased
restrictions place a time limit on how long a nonpermitted
veterinarian may hold wildlife at his or her hospital and the
requirement for transfer. This revision adds the definition of
the principal veterinarian required by all wildlife rehabilita-
tors.

WAC 220-450-130, to enhance the understanding that
records are a vital part of any wildlife rehabilitation program
and are necessary for best practices and animal welfare. Little
has changed in this WAC except the designation of depart-
ment required records. This designation allows department
agents to the records enhancing compliance.

WAC 220-450-140, to further delimit restrictions on fal-
coners assisting in rehabilitation of raptors. Little has
changed in this WAC except the clarification that falconers
may not practice wildlife rehabilitation nor use raptors in
their care for falconry.

WAC 220-450-150, to tighten restrictions on moving
wildlife among wildlife rehabilitation facilities to prevent
disease transmission and dispersion. Substantial restrictions
on cervid and bat transfers were added.

WAC 220-450-160, to only clarify what may be pos-
sessed by wildlife rehabilitators.

Proposed
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WAC 220-450-170, to further describe clearly the rules
and restrictions for obtaining education and foster animals
taken from the wild and to better protect education wildlife
from stress and mistreatment at a facility. Animals not suited
as program animals are specifically added in this revision for
their well-being and the public's protection. To help prevent
over habituation and taming of wildlife at facilities, the 2013
wildlife rehabilitation rules included the provision that, Wild-
life tamed by, imprinted on, or habituated to humans while at
the primary permittee's facility or subpermittee's facility must
be humanely euthanized no later than one hundred eighty
days following admission to the rehabilitation facility, to pro-
tect the public and to protect the animal from human abuse
(WAC 220-450-170(2)). Added to this provision is the option
of transfer. These animals must still be evaluated for safe
retention as education animals.

WAC 220-450-180, to prevent prolonged suffering of
wildlife at a facility and ensure they receive the service of
euthanasia in a timely and appropriate manner. An addition
was made to ensure that wildlife presenting with diseases
threatening wildlife populations be immediately reported to
the department and provides for euthanasia of those animals.

WAC 220-450-190, to direct for appropriate disposition
of deceased wild animals in rehabilitation. Language was
strengthened to ensure free wildlife was not poisoned by
improperly disposed of chemically treated deceased wildlife.
Added were provisions for disposition of animals with
reportable diseases.

WAC 220-450-200, to allow wildlife rehabilitators to
collect donations and funds to support the wildlife rehabilita-
tion facility but not charge for services. This WAC has sub-
stantial changes concerning collecting funds for facility oper-
ations.

WAC 220-450-210, to eliminate this rule and merge
oiled facility requirements into the existing wildlife rehabili-
tation facility requirements rule for ease of location and to
emphasize that oiled wildlife facilities are a part of general
wildlife rehabilitation permitting. Oiled facility requirements
were not changed substantially. This rule was moved in con-
sultation with the oil spill team and all language revisions
were done by the oil spill team.

WAC 220-450-220, to eliminate this rule and merge
with existing appropriate wildlife rehabilitation rules for ease
of location. The elimination of this rule and move to existing
wildlife rehabilitation rules was done in consultation with the
oil spill team.

Reasons Supporting Proposal: WAC 220-450-060, this
revision is consistent with providing easy-to-understand rules
by which wildlife in captivity may experience best practices
for housing and welfare, and compliance is made less compli-
cated for the permitted wildlife rehabilitator.

WAC 220-450-070, these amendments make the rule
consistent with the department's responsibility to safeguard
wildlife in captivity and strengthen staff's ability to evaluate
and certify qualifications of those applying for a wildlife
rehabilitation permit. Since the expanded wildlife rehabilita-
tion rules were adopted in 2013 we have recorded where
additional qualifications, guidelines, and regulations were
necessary for wildlife rehabilitators to provide proper care for
wildlife and meet the department requirements. These revi-
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sions better ensure that humane care and treatment is pro-
vided for wildlife in rehabilitation which is expected by the
department and the public.

WAC 220-450-080, the existing rule has failed to pro-
vide the tools by which the department can manage subper-
mittees and protect wildlife in their care, relying too much on
the primary permittee to certify qualifications and oversee the
operations of their subpermittees. The amendments to this
rule will strengthen department oversight of subpermittees,
prevent cases of mal-treatment of wildlife and illegal posses-
sion of wildlife, and afford the department greater ability to
verify and enforce compliance of subpermittees.

WAC 220-450-090, this revision is consistent with the
department's responsibility to protect wildlife in captivity
from inhumane treatment, protect free wildlife populations
from the spread of disease and mal-behavior caused by
improper handling of animals, and protect the public from
dangerous wildlife to the best of the department's ability, and
that all wildlife held under a wildlife rehabilitation permit
remains the property of the state held in trust for Washingto-
nians and is controlled and regulated by the state. The current
rule has failed to provide a coherent system for suspending
and revoking permits of wildlife rehabilitators who violate
rules and permit conditions most flagrantly. This revision
should provide a less cumbersome and more efficient step-
wise method for assisting wildlife rehabilitators to come into
compliance and enforcing state and department rule.

WAC 220-450-100, wildlife rehabilitation housing and
operations are essential for captive wildlife health, safety,
and successful release and the department must continue
improving standards required of wildlife rehabilitators. The
intent of this proposal is to improve wildlife housing at new
and existing facilities and assist wildlife rehabilitators in pro-
viding the best conditions. Included in this revision is a pro-
vision to make inspections consistent with RCW 77.15.096
providing for inspections without warrant at any reasonable
time and without a rehabilitator present.

The current rule fails to define clearly off-site permittees
and their facilities which has been problematic in tracking
and enforcing best practices of subpermittees, therefore,
detailed requirements and restrictions were added.

WAC 220-450-110, the primary importance of this rule's
amendments is the protection of free wildlife populations.
The revisions to this rule are consistent with the department's
mandate to protect wildlife populations and, particular to this
rule, prevent the transmission and introduction of dis-
ease. Supporting this proposal will provide this protection
with increased regulations on the release of rehabilitated
wildlife.

WAC 220-450-120, well-meaning veterinarians often
have little to no experience in treating and handling wildlife
which results in very poor care to tragic consequences to the
individuals. This revision requires that wildlife admitted to a
veterinary clinic be transferred within forty-eight hours to a
wildlife rehabilitator. Conversely, veterinarians have been
unsure of and uncomfortable with accepting wildlife for fear
of illegal possession and rehabilitation of wildlife. This rule
revision makes it clear that even unpermitted veterinarians
may admit wildlife. One of the essential services that veteri-
narians can provide for wildlife and the public is immediate
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euthanasia of a suffering animal. Support of this proposal will
encourage provision of that service.

WAC 220-450-130, good recordkeeping provides docu-
mentation that animals are being cared for thoroughly and
properly. Department agents and staff must be allowed to
inspect records to verify that a facility is conforming to best
husbandry and treatment practices for wildlife. In past com-
pliance cases, this has not been allowed. Supporting this revi-
sion will permit the department to require the records and
verify that wildlife is getting the best care at a facility

WAC 220-450-140, the proposed revisions clarify the
limits on falconers who assist with raptor rehabilitation. Sup-
port of this proposal will maintain the separation of the activ-
ities of falconry and wildlife rehabilitation.

WAC 220-450-150, it is exceptionally important to free
wildlife populations to be protected from the introduction and
transmission of existing diseases and emerging diseases. It is
equally important to protect the public from the spread of
zoonotic diseases. Supporting this proposal will provide a
means for this protection by increasing restriction and regula-
tions on the transfer and movement of wildlife in rehabilita-
tion around the state.

WAC 220-450-160, only minor word changes were
made to this WAC.

WAC 220-450-170, considerable concern has been
expressed about the conditions under which wildlife is kept
for education, and the circumstances under which those wild
animals became education animals. Added to this rule is
greater protection for wildlife held for education by requiring
an application for education and foster animals certifying that
the animal is in fact nonreleasable and will not experience
pain, suffering, and undue stress while captive.

WAC 220-450-180, this proposal seeks to ensure that all
wildlife so severely injured or nontreatable admitted to a per-
mitted wildlife rehabilitation facility be given the service of
euthanasia in a humane and timely manner and that those ani-
mals not languish for long periods of time.

WAC 220-450-190, amendments to this proposal protect
free wildlife from euthanasia, immobilization, and drug
chemicals, and from disease transmission.

WAC 220-450-200, wildlife rehabilitators maintain and
operate their facilities and services on a donation basis only
making it difficult to obtain funding for wildlife rehabilita-
tion. This revision gives them options for collecting funds to
support their wildlife rehabilitation practice.

WAC 220-450-210, moving oiled wildlife facility
requirements to WAC 220-450-100 Wildlife rehabilitation—
Facility requirements and inspections—On- and off-site care,
simplifies the oiled wildlife rules and places facility require-
ments in a logical place in the general wildlife rehabilitation
rules.

WAC 220-450-220, the elimination of an extra rule and
moving the requirements to an existing rule make the require-
ments easier to find. This proposal emphasizes that oiled
wildlife rehabilitation is part of general wildlife rehabilitation
permitting. This rule was moved in consultation with the oil
spill team and all language revisions were done by the oil
spill team.
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Statutory Authority for Adoption: RCW 77.04.012,
77.04.013, 77.04.020, 77.04.055, 77.12.047, 77.12.240,
77.12.467, 77.12.469, and 77.32.070.

Statute Being Implemented: RCW 77.04.012, 77.04.013,
77.04.020, 77.04.055, 77.12.047, 77.12.240, 77.12.467,
77.12.469, and 77.32.070.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington department of fish and
wildlife, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Eric Gardner, Natural Resources Build-
ing, 1111 Washington Street S.E., Olympia, WA 98501, 360-
902-2515; Enforcement: Steve Bear, Natural Resources
Building, 1111 Washington Street S.E., Olympia, WA
98501, 360-902-2373.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The rule proposal will not impose more-than-
minor costs on businesses in the industry.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: Because the proposed rules
will not impose more-than-minor costs on businesses in the
affected industry.

December 3, 2018
Scott Bird
Rules Coordinator

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-060 Definitions—((OHed—wildiife
and)) Wildlife rehabilitation permits. For the purposes of
WAC 220-450-070 through 220-450-220, the following defi-
nitions apply:

(1 (CBird” means any wild animl of the class Aves,

of floorspace-neeessary-te-maintain-accessto-otled bird reha-
bilitationpens:)) "Alcid" means a bird of the family Alcidae.
The alcid family includes murres, guillemots, auklets, puf-

fins, and murrelets.

(2) "Daily ledger" means a record, kept current daily and
available for inspection, documenting all wildlife admis-
sions, transfers, releases, and deaths; reason for admission;
case number, date of admission; date of release, transfer,
euthanasia, or other type of disposition; any tag or band num-
bers.

(3) "Director" means the director of the department of
fish and wildlife or his or her designee.

(4)((1ny&tg—§eseﬂfe§sLlﬂe&ﬂ—ehe—ﬂeeﬁspaee—af}dﬂeeﬂ
i | font o bird

€5))) "Education animal" means a permanently injured or
otherwise nonreleasable animal permitted to be kept in per-
manent confinement on public display or used in educational

programs.

Proposed
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(5) "Euthanasia" means compassionate killing with a
minimum of pain and distress, in a timely manner, safely to
prevent disease transmission, public health or human safety

risks, or prolonged or unrelenting animal suffering due to ill-
ness, injury, unremitting pain, or inability to be rehabilitated

to release.

(6) "Habituate" means an animal stops responding to fre-
quently occurring stimuli (like noises, sights or smells)
because no negative consequences occur; it may be tempo-
rary and reversible or behavior may become ingrained (i.e.,
taming) and prevent return to the wild. See "Tame."

(7) "Hacking" means the release, sometimes temporary,
of a raptor to the wild so that it may survive on its own.

((€8))) "Humane" means providing care such as

water, food, safe handling, clean facilities, medical treatment,
and euthanasia if needed, and conditions including environ-
ments sensitive to species-typical biology and behavior, with

the intent to minimize fear, pain, stress, and suffering.
(9) "Imping" means a method of replacing a broken

feather with an undamaged feather ((by-eutting-the-shaft-ef

() (10) "Imprinting" means when a very young ani-
mal fixes its attention on and follows the first object or crea-
ture it sees, hears, or touches, and becomes socially, and later
sexually, bonded to that object or creature, identifying itself
((as-whatever)) irreversibly as the species it imprints upon.

] 1 .]. . F .]. . ] . ] ] . ]

(11) "Mal-imprinting" means imprinting on a species not
its own, preventing the animal's return to the wild.
(12) "Nonreleasable" means a wild animal that cannot be

released with a reasonable potential for survival in the wild
due to physical or psychological impairment, such as the
inability to express species-specific appropriate behavior,
including the ability to hunt or forage, recognize threats: or is
tamed or mal-imprinted.

(13) "Oil" means oil of any kind and any form, such as
petroleum and nonpetroleum oils including, but not limited
to, crude oil and refined petroleum products, animal fats and
vegetable oil, other oils of animal or vegetable origin, and
other nonpetroleum oils.

((( I;z) H( )l Ed 3”55" H EEHS a |a":d tiﬂt has eeﬁie lﬁ ':‘Eﬁtﬂ et

s . S "

Leo holdbirds during othod bird rehabilitation.
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" . eqe . "

birds:

&5))) (14) "Oiled ((bird)) wildlife rehabilitation" is a
specialized form of wildlife rehabilitation and means the pro-
cess of caring for oiled ((birds)) wildlife during intake, ((pre-
wash-helding)) stabilization, washing and rinsing, and dry-
ing, to allow the ((birds)) wildlife to return to their natural
habitat((—Fhisferm-efrehabilitation-ineludes keeping-the
Eﬁssmfssls and-providing semt-static ana static-areas ith
E.mﬁ m]{ :E.ﬁl?ﬁEf.““f;E.il'.ﬁd))f.ﬁ exchanges-while-the-birds are

((E6))) (15) "Oiled ((bird)) wildlife rehabilitation facil-
ity" is a specifically permitted type or portion of a wildlife
rehabilitation facility ((and-means-the-indoer-and-eutdeor
areas)) used for the rehabilitation of oiled ((birds)) wildlife.

(« " " S ; :

hat .Ell. 3. ;t; E.El{. m; m]sms Eﬁ“::ifi ] 1}?“::; 3 .”155 EEHE

€8))) (16) "Orphan-imprinting" means to use conspe-

cific wildlife for the purpose of feeding, socializing, and
teaching appropriate wild behavior to young wildlife.

1)) (17) "Patient record" means a record, kept current

daily and available for inspection, documenting each animal's
species, age and sex; daily care including feeding, watering,

and cleaning; medical care; and veterinary notes regarding
treatment and health of wildlife in the permittee's care.

(18) "Primary permittee”" means the person listed on the
wildlife rehabilitation permit who ((eriginaly-applied))
4 it andis 1 ]

applies for and ((reeet
tiee)) receives a wildlife rehabilitation((=

22))) permit and is responsible for monitoring and
approving any subpermittee's conduct and practices; also,
"wildlife rehabilitator."

(19) "Principal veterinarian" means a licensed veterinar-
ian who agrees, in writing, to ((assist-direet,-and-eversee-a
widhife-rehabilitatorineondueting)) provide and direct,
timely, appropriate veterinary medicine in conjunction with

wildlife rehabilitation services and activities.
((23Y)) (20) "Public display" means to place or locate
wildlife so that they may be viewed by the public.

(24)"Semi-statie-areas meatr dedieated indoot spaces

26))) (21) "Record" means the wildlife rehabilitation
permit(s) associated with a particular facility and permit-
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tee(s); daily ledger; patient records; and annual wildlife reha-
bilitation reports.

(22) "Stabilize for transport" means life-threatening inju-
ries are addressed including patient airway is clear, patient is

hydrated, hemorrhage is controlled, shock is treated, and bro-
ken bones are immobilized.

(23) "Subpermittee" means person or persons listed on

the primary permittee's (((also-"wildlife-rehabilitator)))
wildlife rehabilitation permit who care for wildlife ((aweay

#em—the—felerabfhtaﬂeﬂ—faeﬂ-rty)) with the permission and
under the direction of the primary ((Heensed-widliferehabil-
itation-permittee{("primary-permittee')y—The primary permit-

29)) permittee at the facility.

(24) "Tame" means an animal purposefully seeks out

human company and social interaction, care, or attention,
does not reject human handling, and learns to not fear

humans, all of which prevents the animal's return to the wild.
(25) "Veterinarian" means a licensed veterinarian.

((@Mﬁeset&ee#meaﬂ—the—wﬁer,—e}eaﬂiﬂg

£29))) (26) "Wildlife rehabilitation" means the care and
treatment of injured, diseased, oiled, or ((abandened))
orphaned wildlife((5)) including, but not limited to, capturing,
transporting, treating, feeding, housing, and conditioning ani-
mals so they can be released back to the wild.

((39))) (27) "Wildlife rehabilitation facility," or "facil-
ity," means the authorized site(s), as shown on the wildlife
rehabilitation permit, where treatment and rehabilitation of
wildlife takes place.

((BH)) (28) "Wildlife rehabilitation permit" means a
permit issued by the director that authorizes a person to prac-
tice wildlife rehabilitation.

((82))) (29) "Wildlife rehabilitator" means a person who
conducts wildlife rehabilitation and possesses a current wild-
life ((rehabilitater)) rehabilitation permit from the depart-
ment.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-070 Wildlife rehabilitation permits—
Requirements and restrictions. (1) ((AH-widlife-heldunder
Hdlife_rehabilitai . s il >

-)) Purpose. The
purpose of the wildlife rehabilitation permit is to ensure that
humane care and treatment is provided for wildlife in rehabil-

itation including all aspects of animal welfare as stated in, but
not limited to, the most current edition of the National Wild-

life Rehabilitators Association and International Wildlife
Rehabilitation Council's minimum standards for wildlife
rehabilitation with the goal of relieving suffering and release
back to the wild.

(a) All wildlife held under a wildlife rehabilitation per-

mit remains the property of the state held in trust for Wash-
ingtonians and is controlled and regulated by the state.
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(b) A wildlife rehabilitation permit is required to take,
temporarily possess. and transport wildlife for the purpose of
rehabilitation, with the following exceptions:

(i) Public transport. Members of the public may capture
and transport injured and orphaned wildlife if it is safe to do
so to a wildlife rehabilitation facility; the public must trans-
port injured wildlife to a permitted wildlife rehabilitator
within twenty-four hours.

(ii) Veterinary care. Veterinarians may provide stabiliza-
tion for transport or euthanize wildlife for humane reasons;
veterinarians must arrange transport for orphaned or injured
wildlife within forty-eight hours to a permitted wildlife reha-
bilitator.

(2) Wildlife rehabilitation permits.

(a) The department may issue a wildlife rehabilitation
permit if the applicant:

(i) Is at least eighteen years of age;

(i) Completes and submits a current application form to
the department's wildlife rehabilitation manager;

((6D)) (i) Demonstrates completion of at least six
months, or one thousand hours, of experience in wildlife
rehabilitation under the direct supervision of a wildlife reha-
bilitator. At least three months, or five hundred hours, of this
experience must occur during the spring or summer. The
department, at its discretion, may consider education in wild-
life rehabilitation to suffice as a partial substitute for experi-
ence;

((G1))) (iv) Submits to the department a written letter of
recommendation from a ((widliferehabilitater)) current pri-
mary permittee in good standing who has two or more years
of experlence 1n w11d11fe rehabllltatlon ((&ﬁd—whe—agfees—te

v I om)):
((ﬁ—va)) (_) Submlts to the department a ((w&tten—agfee-

ment)) signed Principal Veterinarian Agreement form from a
veterinarian who is willing to serve as the principal veterinar-
ian for the applicant;

((6M)) (vi) Successfully completes the Washington state
general wildlife rehabilitation examination by correctly
answering eighty percent or more of the questions. An appli-
cant who fails the exam may retake it beginning fourteen
days from the date of the failed exam; and

((6¥D))) (vii) Possesses, is employed by, or volunteers at
((suitable)) facilities that ((are-inspeeted-and-approved-by-the
department)) have been inspected and approved by the
department and meet department standards, and meet current
minimum standards for wildlife rehabilitation as stated in, but
not limited to, the most current edition of the National Wild-
life Rehabilitators Association and International Wildlife
Rehabilitation Council's minimum standards for wildlife
rehabilitation. New wildlife rehabilitation permits must be
signed and returned to the department by the permittee no
later than fourteen days from the date of receipt.

A new wildlife rehabilitation permit is only valid when
signed by the permittee and the department permitting repre-
sentative.

(b) Veterinarians are exempt from the requirements in
(a)((GD-threugh)) (iv) and (v) of this subsection if their for-
mal education or practical training is in wildlife medicine.
Applicants living in states with boundaries contiguous with

Washington state whose wildlife rehabilitation activities

Proposed
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occur in Washington, for Washington wildlife, and/or has or

works for a facility in Washington may apply for a Washing-
ton wildlife rehabilitation permit.

(¢) The department will determine which species the
wildlife rehabilitator is qualified to care for and may ((tailer))
condition the permit according to the applicant's training,
experience, capabilities, and facilities.

Inactive permit applications. Permit applications greater
than three years old from the date of signature will be classi-
fied as inactive. Applicant must submit a new complete and
current application to be considered. If exam was taken
greater than three years from the date of the new application,
the applicant must retake the exam.

(d) Wildlife rehabilitators must display the wildlife reha-
bilitation permit or a copy of the permit in a location at the
facility that is visible to the public.

(e) Wildlife rehabilitation permits are valid for up to
three years, as long as the information on the permit remains
valid and current and the permittee adheres to permit condi-
tions and department rules.

(f) Wildlife rehabilitators must report any permit infor-
mation changes to the department within ten business days of
the change. These changes include:

(i) Permitted rehabilitator leaving the facility:;

(i) Subpermittees leaving the facility:;

(iii) Changes or additions in animal housing and enclo-
sures;

(iv) Change in principle veterinarian;

(v) Facility address;

(vi) Adding facilities.

(g) The department may refuse to issue a wildlife reha-
bilitation permit to an applicant if within the last ten years of
the date of the application the applicant:

(i) Was convicted of a fish or wildlife offense; or

(il) Was convicted of any offense involving animal or

child cruelty ((ernegleet-orehild-abuse-ornegleet:

3))) neglect, or abuse.

(ii1) Found guilty of practicing veterinary medicine with-
out an active license, as determined by the veterinary board
of governors.

(iv) Fails to meet any of the above requirements.

(3) Cervid endorsement.

(a) A person must possess a cervid rehabilitation
endorsement to house rehabilitative cervids;

(b) Must have completed hands-on training hours for one
complete season March through October focused on cervid
wildlife rehabilitation with a current primary permittee
endorsed for cervid rehabilitation, and submit to the depart-
ment a written letter of recommendation from that primary

permitee;
(c) Must attend the cervid training provided by the

department, which may include updated training at time of
permit renewal; and

(d) Possess department inspected approval facilities suit-
able for cervid species listed on the permit and as required by
department rules and the current standards as stated in the
National Wildlife Rehabilitators Association and Interna-
tional Wildlife Rehabilitation Council's minimum standards
for wildlife rehabilitation.

Proposed
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(4) Large-carnivore rehabilitation endorsement.

(a) A person must possess a large-carnivore rehabilita-
tion endorsement to rehabilitate large carnivores. Large car-
nivores are brown bear, black bear, cougar, wolf, bobcat, and
lynx. The department may issue large-carnivore endorse-
ments to wildlife rehabilitators who:

(i) Have at least ((three-menths;-or)) five hundred docu-
mented hours, of direct safety, handling, and medical care in
a current wildlife rehabilitation practice with ((and-handling
of)) large carnivores;

(i1) Have received and documented training in large-ani-
mal restraint techniques, including ((knewledge)) demonstra-
tion of proper catchpole use and immobilization-drug admin-
istration;

(iii1) Submit to the department a written recommendation
from a currently licensed wildlife rehabilitator who has two

(iv) Successfully completes the written large-carnivore
rehabilitation examination by correctly answering eighty per-
cent or more of the questions. An applicant who fails the
exam may retake it beginning fourteen days from the date of
the failed exam; and

(v) Possess department-inspected and -approved facili-
ties suitable for large carnivores as required by department
rule and the current standards ((setby-thetnternational-Wild-

4))) as stated in, but not limited to, the most current edi-
tion of the National Wildlife Rehabilitators Association and
International Wildlife Rehabilitation Council's minimum
standards for wildlife rehabilitation.

(5) Raptor rehabilitation endorsement. A person must
possess a raptor rehabilitation endorsement to rehabilitate
raptors. The department may issue raptor rchabilitation
endorsements to wildlife rehabilitators who:

(a) Demonstrate ((ene)) five hundred hours direct prac-
tice with and handling of raptors;

(b) Successfully complete the written raptor rehabilita-
tion examination by correctly answering eighty percent or
more of the questions. An applicant who fails the exam may
retake it beginning fourteen days from the date of the failed
exam;

(c) Possess department-inspected and department-
approved facilities suitable for raptor housing and rehabilita-
tion as required by department rule and ((the-standardssetby
the FTWRC-and-the N'WRA')) as stated in, but not limited to,
the most current edition of the National Wildlife Rehabilita-
tors Association and International Wildlife Rehabilitation
Council's minimum standards for wildlife rehabilitation; and

(d) Submit to the department a written recommendation
from a currently licensed wildlife rehabilitator who has two
or more years of experience in raptor rehabilitation and who
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agrees to advise the applicant in performing raptor rehabilita-
tion.

((69)) 6) Raptors only rehabllltatlon permlts ((Qa)

7)) The department may issue raptor-only rehabilita-

tion permits that allow a person to rehabilitate only raptors
and no other wildlife. To qualify for these permits, an appli-
cant must:

(a) Demonstrate five hundred hours direct practice with
and handling of raptors;

(b) Successfully complete the raptor rehabilitation reex-
amination by correctly answering eighty percent or more of
the questions. An applicant who fails the examination may
retake it beginning fourteen days from the date of the failed
exam.

(c) Submit to the department a written recommendation
from a currently permitted wildlife rehabilitator who has two
or more years of experience in raptor rehabilitation and who
tion; and

(d) Posses department inspected and approved facilities
suitable for raptor housing and rehabilitation as required by
department rule and as stated in, but not limited to, the most
current edition of the National Wildlife Rehabilitators Asso-
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(b) The department may issue an oiled-wildlife endorse-
ment to permitted rehabilitators who possess or have permis-
sion to use department-approved facilities suitable for oiled-
alcid rehabilitation as required by department rule. For mini-
mum housing/pen and pool requirements for oiled species
other than alcids, refer to the most current edition of the
National Wildlife Rehabilitators Associations and Interna-
tional Wildlife Rehabilitation Council's minimum standards
for wildlife rehabilitation.

(8) Permittee-requested permit amendments. A wild-

life rehabilitator may ask for permit amendments for:

(a) Changes to permitted species and capacity by submit-
ting a revised species information page from the department-
provided application;

(b) Changes to subpermittees by submitting the wildlife
rehabilitation subpermittee application; and

(c) Addition of an education or foster animal by submit-

(9) Wildlife rehabilitation permit renewal. To renew a
wildlife rehabilitation permit, the permittee must submit the
followmg ((infermatienr)) documentation at least thirty days
prior to ((his-erherpermit-expiring)) the permit date of expi-
ration:

(a) A ((mew)) current, completed wildlife rehabilitation
permit application form; and

(b) Documentation demonstrating ((ten-heurs-ermere))
at least thirty hours of continuing education during the previ-
ous three-year permit period. Continuing education includes:

(1) Documented attendance at state wildlife rehabilitator
meetings(GNWRA-annual-meetings;or PWRE)) or at Wash-
ington Wildlife Rehabilitation Association conference, or
National Wildlife Rehabilitators Association annual sympo-
sium((s));

(i1) A certificate of completion of an (FWRE)) Interna-
tional Wildlife Rehabilitation Council online or in-person
class or workshop;

(ii1) Completion and documented attendance of privately
offered wildlife rehabilitation training;

(iv) Completion and documented attendance of wildlife
rehabilitation classes at a college or university;

(v) Documented department preapproved training with a
currently licensed wildlife rehabilitator; or

(vi) Other continuing education
((approeved)) preapproved by the department.

((68Y))) (vii) Renewed wildlife rehabilitation permits must
be signed and returned to the department by the permittee no
later than fourteen days from the date of receipt.

(viii) A renewed wildlife rehabilitation permit is valid
only when signed by the permittee and the department per-

activities  as

ciation and International Wildlife Rehabilitation Council's

mitting representative.

minimum standards for wildlife rehabilitation.

(7) Oiled-wildlife rehabilitation endorsement.

(a) A person must have an oiled-wildlife endorsement or
written department approval to retain oiled wildlife. If the
primary permittee does not possess an oiled-wildlife endorse-
ment, the permittee must transfer the oiled wildlife to a pri-
mary permittee who has an oiled-wildlife endorsement, or
obtain department approval to retain the oiled wildlife.

(10) Reinstatement of expired permits.

(a) A permit expired for less than three years may be
reinstated for the facility and species listed on the expired

permit ((sedeng-asthefaetlitieshave notchanged-withinthat
three—yearpertod—H thefacthtieschangeafterthe permit

expires-the-department-mustinspeet-and-approve-thefaeil-
ties-before-the-permit-isreinstated)) as long as the permittee

meets the conditions for permit renewal.
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(b) Permits expired for three years or more may be rein-
stated if:

(i) The applicant ((pessessesfaeilities-that meet-the-stan-

G—Thefaetlities—are—inspeeted—and—approved—by—the
department:-and)) submits a current and complete department
provided wildlife rehabilitation permit application;

(i) Possesses, is employed by, or volunteers at facilities
that have been inspected and approved by the department and
meet department standards for treating and housing wildlife
for rehabilitation; meet current minimum standards for wild-
life rehabilitation as stated in, but not limited to, the most cur-
rent edition of the National Wildlife Rehabilitators Associa-
tion and International Rehabilitation Council's minimum

(iii) The applicant takes and successfully completes the
Washington general wildlife rehabilitation examination, the
raptor rehabilitation examination, or large carnivore rehabili-
tation examination, whichever examination is applicable, by
correctly answering eighty percent or more of the questions.
An applicant who fails the examination may retake it begin-
ning fourteen days from the date of the failed exam.

() (11) Out-of-state wildlife rehabilitators. Wild-
life rehabilitators who have a current wildlife rehabilitation
permit or a comparable permit issued by another state, and
who move to Washington state for the purpose of residency
and wish to practice wildlife rehabilitation in Washington,
must follow the same procedures and requirements as a new
applicant for a Washington state wildlife rehabilitation per-
mlt((—Hewe%f—e&t-e#&ta%e—wﬂtheh&bﬁt&tefs—afe

ationf ] 1dliferehabili ).

((6H8))) (12) A violation of this section by a person who
engages in wildlife rehabilitation without a department per-
mit is punishable under the appropriate statute for the species
being rehabilitated, including RCW 77.15.120 for endan-
gered fish or wildlife; RCW 77.15.130 for protected fish or
wildlife; RCW 77.15.400 for wild birds; RCW 77.15.410 for
big game; and RCW 77.15.430 for wild animals not classi-
fied as big game.

((H)) (13) A violation of this section by a person who
has a wildlife rehabilitation permit is punishable under RCW
77.15.750(1), Unlawful use of a department permit—Pen-
alty.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-080 Wildlife rehabilitation—Respon-
sibilities of primary permittees and subpermittees. (1) (A
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regulations when conducting wildlife rehabilitation or
actions associated with wildlife rehabilitation and in accor-
dance with the most current edition of the National Wildlife
Rehabilitators Association and International Wildlife Reha-

bilitation Council's minimum standards for wildlife rehabili-
tation.

(2) A primary permittee ((kras-thefolowingresponsibil-

) Netifyring)) is directly responsible for the subpermit-
tee's actions related to wildlife rehabilitation under his or her

(a) The primary permittee must submit a completed
application provided by the department for each subpermit-
tee;

(b) A primary permittee may have no more than two off-
site subpermittees at one time;

(c) A primary permittee must have the capacity to visit
the off-site subpermittee at least once a week if the subper-
mittee has wildlife at his or her facility and is caring for wild-
life;

(d) The primary permittee must submit a quarterly report
of animals at off-site subpermittee facilities on the form pro-
vided by the department;

(e) A subpermittee is authorized and responsible for
managing the wildlife rehabilitation activities at the permit-
ted facility in the temporary absence of the primary permit-
tee; and

(f) A primary permittee must notify the department
within ten business days of removing or adding a subpermit-
tee or changing the address of a subpermittee's ((faetlities))
facility using the application provided by the department.

(3) In addition to subsection (1) of this section subper-
mittees must also:

(a) Be listed on the primary permittee's wildlife rehabili-
tation permit;

(b) Be eighteen years of age or older;

(c) (Be)) Been employed by or a registered volunteer for
the primary permittee's wildlife rehabilitation facility for at
least one hundred documentable hours, have assisted with or
observed all facets of wildlife care practices at the facility
including during the spring and summer seasons, and possess
sufficient experience to tend to the species in his or her care
((to-thesatisfaction-of the primary-widlife rehabilitator-and
the-department));

(d) Possess direct contact information for at least one
other employee or volunteer of the permitted facility in addi-
tion to the primary permittee, who the subpermittee must be
able to reach at any time; and

(¢) ((Have read—the National—Wildlife Rehabilitators

tee—)) Prlmarv perm1ttees and subnermlttees are respons1ble

for abiding by all permit terms and conditions, reporting and
record requirements, and compliance with state and federal

Proposed
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(4) A violation of this section by a primary permittee or
a subpermittee is punishable under RCW 77.15.750(1),
Unlawful use of a department permit—Penalty.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-090 Wildlife rehabilitation—Permit
revocation, modification, or suspension. (1) The depart-
ment may ((reveke;)) modify, ((ef)) suspend, or revoke a
wildlife rehabilitation permit if the primary permittee or a
subpermittee violates any department rule related to wildlife
possession, wildlife rehabilitation, wildlife trafficking, or
permit conditions ((efthe-permit—Sueh)). Other violations

include, but are not limited to:

() (Miolating-a-departmentrale;

€))) Publicly displaying wildlife in rehabilitation or
using wildlife in rehabilitation for public education ((er
prefit:

-tmpreperly-handlingimprintinghabituatien));

(b) Mal-imprinting, mal-habituation, or taming wildlife
in relation to humans or domestic animals at the facility; ((er
S Eail . il ent] ledger))

(c) A primary permittee or a subpermittee, within the last
ten years, was:

(1) Convicted of a fish or wildlife offense: or

(ii) Convicted of any offense involving animal or child
cruelty, neglect, abuse, or found guilty practicing veterinary
medicine without an active license, as determined by the vet-
erinary board of governors.

(2) A primary permittee who is in violation of permit
conditions or department wildlife rehabilitation rules, or
whose subpermittee is in violation of permit conditions or

department wildlife rehabilitation rules((;exeeptfor-otled
bird facil . dedin WAC 220450216

3})) shall, in this order:

(a) Receive written warning(s) outlining remedies and a
deadline of not less than seven days to come into compliance
and at which time the department may impose permit modifi-
cation to remedy those violations.

WSR 18-24-091

(b) If, after fourteen days, the permittee continues to be
noncompliant, the permit will be suspended and a require-
ment to adhere to a department-provided corrective action
plan and timeline in which to provide a response and apply

(3) In conjunction with the written warning, permit mod-
ification or permit suspension, the department will conduct
inspections to verify compliance. The permittee may receive
permit amendment or restoration pending permittee compli-
ance and department-documented validation inspection.

(4) A primary permittee will have the permit revoked if

written warnings, permit modifications, compliance plan
remedies. and permit suspension processes with concurrent
inspections do not result in permittee compliance. Nothing in
this section prevents the department from acting immediately
to remove animals or suspend or revoke wildlife rehabilita-

tion permits in case of documented animal cruelty or adverse
animal welfare.

(5) If the department revokes, suspends, or modifies a
permit, then the department or the U.S. Fish and Wildlife Ser-
vice may seize ((and-find-a-newrehabilitatorfor)) the primary
permittee's wildlife and transfer those wildlife to another pri-
mary permittee's ((wildlife)) facility.

((4))) (6) The department's revocation, modification, or
suspension of a rehabilitation permit under this section does
not preclude the department from taking criminal action
against the primary permittee, subpermittee, or both.

() (1) _The department may use subject matter
experts, internal department staff, and external wildlife reha-
bilitators to review proposed permit modifications, suspen-
sions, or revocations to determine if the proposed department
actions reflect current standards of wildlife rehabilitation
practice, meet current state wildlife rehabilitation needs, and
are in the best interest of the future of wildlife rehabilitation
in the state.

Permittees whose rehabilitation permit is revoked may
reapply for a new permit three years after the date of revoca-
tion. Upon application, the department will consider previous
rehabilitation permit performance and the nature of the previ-

ous noncompliance or violations when determining whether
to issue a new permit. The department will deny an applica-

tion if the basis for revocation has not been, or is not likely to
be resolved.

(8) Any primary permittee whose rehabilitation permit is
revoked, modified, or suspended under this section may
request an administrative hearing to appeal the department's
action. The department will administer such appeals in accor-
dance with chapter 34.05 RCW.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-100 Wildlife rehabilitation—Facility
requirements and inspections—On- and off-site care. (1)
The facility requirements listed in this section address wild-
life health and safety. The department of labor and industries
and other local, state, or federal agencies may have additional
requirements relating to human health and safety. It is the
((primary)) permittee's responsibility to comply with all state
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and federal laws and regulations, and to ensure that his or her
subpermittees do the same.
(2) Facilities.
(a) ((Primary)) Permittees on a wildlife rehabilitation
permit must maintain approved facilities that meet the ((stan-
)) most current edition of

Washington State Register, Issue 18-24

ciation and International Wildlife Rehabilitation Council's
Minimum Standards for Wildlife Rehabilitation.

(5) Air temperature and air exchange requirements

within indoor areas.
(a) Air temperature: A permittee must ensure that the air
temperature in all indoor areas where live birds are housed is

dards—set-by-the-departmentthe

National Wildlife Rehabilitators Association (((NWRA);-and
the)) and International Wildlife Rehabilitation Council's
([WREY)) Minimum Standards for Wildlife Rehabilitation,
unless as otherwise provided by the department. ((Mete
webwwargov:))

(b) All wildlife held under a wildlife rehabilitation per-
mit must be maintained in humane((;healthful,—and
seeluded)) conditions.

(c) The wildlife rehabilitation facility must protect wild-
life from predators, weather extremes, undue human contact
and ((retse,and-domesticanimals:

t-n-heme)) visual and auditory stressors.

(d) The wildlife rehabilitation facility must provide
physical and visual separation from on-site domestic animals.

(e) Wildlife rehabilitation facilities must designate sepa-
rate and exclusive rooms used only for wildlife housing,
treatment, feeding, food preparation, and rehabilitation. It is
unlawful to house, treat, or ((handle-wildlife-in-otherparts-of
the-restdencetisunlawful-to-house-er-treat)) care for wild-
life anywhere human food is prepared, stored, or consumed.

((fe))) (f) Primary permittee shall report immediately to
the department any department surveilled wildlife disease. If
the director determines that such outbreak presents a threat to
the wildlife of the state, the director may immediately order

such action as necessary including quarantine or destruction
of stock, sterilization of enclosures and facilities, cessation of

the director.

(g) The primary permittee must notify the department at
least thirty days prior to moving if he or she intends to trans-
fer his or her wildlife rehabilitation facilities to another loca-
tion. The new facilities must pass a department facility
inspection before wildlife is moved to the new facility.

((#)) (h) The wildlife rehabilitation facility must be
associated with a primary permittee at all times. If a facility is
left with no primary permittees, facility personnel must notify
the department within five days of the departure of the last
primary permittee. The facility has thirty days in which to
bring a primary permittee into the facility. After thirty days,
if the facility is no longer associated with a primary permit-
tee, the facility must transfer wildlife to another facility asso-
ciated with a primary permittee.

(3) If a facility is no longer associated with a primary
permittee. the facility must transfer wildlife to another facil-
ity associated with a primary permittee until a primary per-

adjustable and can be maintained at between 65°F -
85°F. When the number of birds in an oiled bird rehabilita-
tion facility at a given time exceeds fifty, the following
requirements also apply:

(1) Intake and stabilization areas must be air-temperature

controlled independently of other oiled bird rehabilitation
facility areas. However, intake and stabilization areas may be
controlled together;

(i1) Wash/rinse and drying areas must be air-temperature
controlled independently of other oiled bird rehabilitation
facility areas. However, wash/rinse and drying areas may be
controlled together; and

(ii1) The isolation/intensive care unit must be air-tem-
perature controlled independently of other oiled bird rehabil-
itation facility areas.

(b) Air exchange: A permittee must ensure that all indoor
areas where live birds are housed allow the exchange of the
air volume a minimum of ten times per hour with fresh air
from outside.

(c) The fresh-air exchange rate for any given indoor area
may be reduced by up to ninety percent of the fresh air by use
of an air-recirculation system that employs a high efficiency
particulate air (HEPA) filer and an activated carbon filter.

(6) When the number of birds in an oiled bird rehabilita-
tion facility at a given time exceeds fifty, the following
requirements also apply:

(a) Intake and stabilization areas must be independent or

other oiled bird rehabilitation facility air-exchange systems,
but they may be combined on the same air-exchange system;

(b) Wash/rinse and drying areas must be independent of
other oiled bird rehabilitation facility air-exchange systems,
but they may be combined on the same air exchange system;

(c) The isolation/intensive care unit air-exchange system
must be independent of other oiled bird rehabilitation facility
areas: and

(d) The morgue/necropsy air-exchange system must be

independent of other oiled bird rehabilitation facility areas.

(7) Intake space requirements: Intake of oiled birds
must occur in an indoor area. Forty square feet of contiguous
floor space must be provided for each group of sixty live or
dead oiled birds, or portion of each group of sixty, that are
awaiting intake. The floor of the intake space must be imper-
meable and water must not be allowed to accumulate on the
floor.

(8) Stabilization resource requirements: Stabilization

must occur in an indoor area. Oiled bird rehabilitation pen

mittee is found. All facilities must be listed on the permittees'

space and the associated dedicated workspace must be pro-

permits.

(4) Oiled-wildlife facilitv requirements. The facility
requirements described in this section address oiled alcids
health and safety. For minimum housing/pen and pool

vided in the stabilization area.
(a) Pen requirements: Oiled-wildlife pens must be con-

structed to minimize potential injury, provide ventilation and
meet species-specific husbandry requirements as defined

requirements for species other than alcids, refer to the most

below or. for nonalcids, as documented in the current edition

current edition of the National Wildlife Rehabilitators Asso-

of the National Wildlife Rehabilitators Association and Inter-
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national Wildlife Rehabilitation Council's Minimum Stan-
dards for Wildlife Rehabilitation.

(b) For oiled alcids, stabilization pens must be:

(1) At least two feet in length by two feet in width, by two
feet tall;

(ii) Constructed with knotless nylon net-bottoms with a
one-half inch mesh size:

(iii) Constructed so that no point within the pen is greater
than two feet from a pen wall;

(iv) Constructed to provide a minimum of at least 1.6
square feet of pen space per bird.

(¢) Space requirements: In addition to the space required
for the oiled bird stabilization pens, a minimum of an addi-
tional 3.2 square feet of dedicated workspace must be pro-
vided in the stabilization area for each bird held in that area.
The floor of the stabilization area must be impermeable and
water must not be allowed to accumulate on the floor.

(9) Wash/rinse resource requirements: Wash/rinse
must occur in an indoor area. A bird must have wash/rinse
space and associated resources made available within twenty-
four hours after intake.

(a) Water requirements: A minimum of three hundred
gallons of fresh water with the following characteristics must
be available within each wash/rinse space for each oiled bird
being washed and rinsed. All water requirements listed below
must remain available within the specified range at all times.

(i) The water temperature must be adjustable and main-
tainable at any given temperature between 102°F - 108°F;

(ii) The water hardness must be maintained between 34
mg - 85 mg calcium carbonate/liter (2 - 5 grain hardness);

(iii) The water pressure must be maintained between 40 -
60 p.s.i.;

(iv) The water flow rate must be no less than two gallons
per minute from the wash/rinse supply line measured with the
wash/rinse nozzle in place.

(b) Space requirements: One hundred square feet of con-
tiguous floor space must be provided for each group of six-
teen live oiled birds, or portion of each group of sixteen, that
are ready to be washed and rinsed. The floor of the wash/rinse
area must be impermeable and water must not be allowed to
accumulate on the floor. Wastewater from wash stations
should be disposed of appropriately.

(10) Drying resource requirements: Drying must
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(ii) Constructed with knotless nylon net-bottoms with
one-half inch mesh size;

(iii) Constructed so that no point within the pen is greater
than two feet from a pen wall;

(iv) Constructed to provide a minimum of 2.7 square feet
of pen space per bird.

(¢) Space requirements: In addition to the space required
for drying pens, a minimum of an additional 3.2 square feet
of dedicated workspace must be provided in the drying area
for each bird held in that area. The floor of the drying area
must be impermeable and water must not be allowed to accu-
mulate on the floor.

(11) Qiled bird rehabilitation pool resource require-
ments: Oiled bird rehabilitation pools must be filled with
fresh water. Qiled bird rehabilitation pool space must be
available for use immediately after a bird has been dried, and
must be available until the bird is released.

(a) Oiled bird rehabilitation pool requirements: Water
from oiled bird rehabilitation pools may be recirculated
within pools if the water is made oil-free. Each oiled bird
rehabilitation pool must:

(i) Have dimensions so no point within the pool is
greater than eight feet from a side of the pool;

(i1) Have a breathable cover available for use to prevent
birds from escaping;

(iii) Have a constant supply of water sufficient to main-

tain a minimum depth of three feet and an exchange rate of
not less than four and one-half times per day:;

(iv) Be constructed so that water exiting the pool comes
from the surface of the pool so that floating debris and oil are
removed.

(b) Space requirements:

(i) For alcids, a minimum of 7.5 square feet of water-sur-

face space should be provided for each bird (e.g.. a twelve-
foot diameter oiled bird rehabilitation pool may not house
more than fifteen alcids);

(>ii) For nonalcids, pools must meet the species-specific
husbandry requirements as documented in the most current
edition of the National Wildlife Rehabilitators Association
and International Wildlife Rehabilitation Council's Minimum
Standards for Wildlife Rehabilitation;

(iii) Oiled bird rehabilitation pools must be located
within the area of the oiled bird rehabilitation facility and
constructed at least four feet away from other structures.

occur in an indoor area. Oiled bird rehabilitation pen space
and the associated dedicated workspace must be provided in

the drying area. Drying must be accomplished by warming
the air in the drying pen. The drying temperature must be

adjustable and maintained at any given temperature between
90°F - 106°F.

(a) Pen requirements. Oiled-wildlife pens must be con-
structed to minimize potential injury, provide ventilation and
meet species-specific husbandry requirements as defined
below or, for nonalcids, as documented in the current edition

(12) Semi-static areas:

(a) Semi-static areas are spaces within an oiled bird reha-
bilitation facility where the required size of the space will
vary relative to the number of birds present in the facility.
Semi-static areas must be areas with impermeable floors and
water must not be allowed to accumulate on the floor.

(b) Space requirements:

(i) When the total number of birds in a facility is less

than fifty, there are no minimum space requirements for
semi-static areas;

of the National Wildlife Rehabilitators Association and Inter-
national Wildlife Rehabilitation Council's Minimum Stan-
dards for Wildlife Rehabilitation.

(b) For alcids, drying pens must be:

(1) At least two feet in length by two feet in width, by two
feet tall;

(ii) When the total number of birds in a facility is
between fifty and one thousand, each semi-static area listed
below must be allocated the indicated space:

(A) Morgue/necropsy: Two hundred fifty square feet.

(B) Animal food preparation: Three hundred square feet.

(C) Dry storage: One hundred square feet.
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(D) Animal food freezer: One hundred square feet.

(iii) When the total number of birds in a facility is
between one thousand one and two thousand, each semi-
static area listed above must be allocated two times the asso-
ciated space;

(iv) When the total number of birds in a facility is
between two thousand one and three thousand, each semi-
static area listed above must be allocated three times the asso-
ciated space, etc.; and

(v) Space for the semi-static area listed above must be
accommodated as a part of an oiled bird rehabilitation facil-

ity.

(13) Static areas:

(a) Static areas are dedicated spaces within an oiled bird
rehabilitation facility where the required size of the space
does not vary, regardless of the number of animals in the
facility. Static areas must be indoor areas with impermeable
floors and water must not be allowed to accumulate on the
floor.

(b) Space requirements:

(1) When the total number of birds in a facility is less

than fifty, there are no minimum space requirements for static
areas.

(ii) When the number of birds in a facility exceeds fifty,
each static area listed below must be allocated the associated
space.

(iii) All of the space associated with the areas listed
below must be accommodated as a part of an oiled bird reha-
bilitation facility.

(c) Static area space requirements by activity type:

(i) Isolation/intensive care unit: Two hundred square
feet,

(i1) Medical lab: Two hundred square feet;

(iii) Laundry: Two hundred square feet;

(iv) Electrical: One hundred square feet;

(v) Mechanical: Two hundred square feet.

(14) Off-site facilities and care.

(a) A primary permittee is responsible for ensuring that
his or her off-site facilities, or those of his or her subpermit-
tee, meet all species- and treatment-stage-specific facility
requirements as provided by department rule.

(b) A primary permittee, or subpermittee authorized to
care for wildlife off-site from the wildlife rehabilitation facil-
ities, must have adequate facilities to house the species in his
or her care, based on the criteria for wildlife rehabilitation
facilities outlined in the (NWRAAWRE)) most current edi-
tion of the National Wildlife Rehabilitators Association and
International Wildlife Rehabilitation Council's Minimum
Standards for Wildlife Rehabilitation.

(c) It is unlawful for a subpermittee to care for wildlife in
his or her off-site facility, or for the primary permittee to
transfer wildlife to the subpermittee, unless the following
requirements are met:

(1) ((Fhe-primary-faeility-is-overerowded-or)) There is a
need for twenty-four-hour or after-hours care, such as nest-
ling care or nursing small mammals, or critical care;

(i1) The off-site subpermittee only houses and cares for
the following species off-site: ((Commen-—small-mammals

B

B B
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i) Eastern gray squirrels, Douglas squirrels, opos-

sum, mallard ducks, pheasant, quail, rock dove, American
robin, black-capped chickadee, chestnut-backed chickadee,

European starling, son-sparrow, dark-eyed junco, white-
crowned sparrow, house finch, house sparrow if the primary
permittee is permitted for those species;

(ii1) The number of wildlife animals held at the off-site
facility does not exceed the total capacity of the primary
facility so that the primary facility does not use the off-site
subpermittees to increase capacity:

(iv) The primary permittee would not exceed their per-
mitted capacity if animals were returned from the off-site
subpermittee;

(v) The wildlife receives an initial intake exam at the pri-
mary permittee's facility before ((widlife)) it is transferred to
the subpermittee for off-site care;

((69))) (vi) The wildlife exhibits no signs of a reportable
disease;

((6M)) (vii) The subpermittee follows a treatment plan
developed by the veterinarian or primary permittee if a treat-

ment plan is prescrlbed ((fer—aﬂy—ﬂeﬂfepei%b}&eeﬂdmeﬂ—

evih));

(viii) The subpermittee possesses a copy of the wildlife
rehabilitation permit at all times while in possession of wild-
life, including while transporting wildlife for the wildlife
rehabilitation facility. It is unlawful for an off-site subpermit-
tee to release wildlife from their facility without returning the
animals to the primary facility for release evaluation.

(d) It is unlawful for a subpermittee to house, possess,
care for, or treat large carnivores at his or her off-site facili-
ties.

(e) It is unlawful for a subpermittee to house, possess,
care for, or treat state ((and)) or federally designated threat-
ened ((er)), endangered, or sensitive species at his or her off-
site facilities.

((4))) (15) Inspections.
(a) ((Wﬂd%rfe—reh&b&ﬁ-&ﬁeﬂ—faeﬁmes,—feeefds—eqtﬂp-

€e))) Fish and wildlife officers or other agents of the
department may inspect without warrant or advanced notice
at reasonable times and in a reasonable manner all wildlife
rehabilitation facilities and premises, cages, enclosures, all
records required by the department for wildlife rehabilitation,
and all equipment, and animals.

(b) If wildlife rehabilitation facilities are on property
owned by a person other than the ((primary)) permittee ((er-a
subpermittee)), the permittee must submit a signed, dated
statement in which the property owner((:
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9)) gives written permission to the permittee to engage
in wildlife rehabilitation on the property((;-and

feaseﬁ&b}e—maﬂﬂef))

((5))) (16) A violation of this section by a ((primary))
permittee or a subpermittee is punishable under RCW 77.15.-

750(1), Unlawful use of a department permit—Penalty.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-110 Wildlife rehabilitation—Releas-

ing wildlife. (1) ((A-—primary-permittee-mmastrelease)) Reha-
bilitated wildlife ((accerdingtesubsection{3)-of thissee-
tionr)) must be released as soon as the animal is deemed phys-
ically, behaviorally, and psychologically ((eapable—of

survivingin)) fit and conforming to the species natural his-
tory to increase successful reintegration into the wild.

(2) It is unlawful to hold wildlife for rehabilitation longer
than one hundred eighty days. A primary permittee must
obtain department authorization if ((ke-orshe-wishes-teretain
wildlife)) the animal requires care longer than the one hun-
dred eighty-day time limit ((nermaly-aHewed-for-widlife
rehabilitation)). The department ((will-grant-an-extension-of
time-if the permittee needstofind-suitable placementfor the

wildlife;-or-the-wildlife)) may grant a time extension if wild-
life is over-wintering, molting, ((et)) completing recovery, or
waiting for suitable placement.

(3) ((A—primary-permittee—-mustrelease)) Wildlife must
be released at locations using methods and protocol to mini-
mize stress on released animal; disease free; and into the

same area from which the wildlife was taken((=3¥f)) unless
doing this poses a substantial risk to the health or safety of the
released wildlife or humans((;-the-permittee-mayrelease-the
wildlife)); or at a location within ((its-rermal-individual)) the
Wlldhfe s normal species range and approprlate habltat((—"Phe

fe}e&smg—“ﬂkﬁrfeﬂt—a—}eeaﬁefke%her—th&n—“éefe—ﬁﬂ*&s—takeﬂ
or-outside-its-nermalindividualrange)) if location of origin is

unknown or release cannot or should not occur at origin loca-
tion.

The department may direct the permittee to release wild-
life at a location other than where the wildlife was taken.

(4) A group of unrelated wildlife ((that-are)) of the same
species and that were raised together for socialization ((pae-
peses)) may be released at the same location even if that loca-
tion is not where the wildlife was originally taken. All other
release requirements must be followed. Migratory birds
including raptors may be released at a location other than
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earntveres;-or-coyotes:)) Release restriction and require-
ments.

(a) Wildlife may not be given to the public to release
after rehabilitation.

(b) Permittees must obtain department authorization for
the release location prior to releasing cervids, large carni-
vores, coyotes, or beaver; cervids may not be released out of
their WDFW region of origin.

(c) Orphaned cervids received by a wildlife rehabilitator
and born during the year received must be released no later
than October 31 of the year received. If an extension is
needed to complete rehabilitation, a request must be made to
the department for an extension authorization.

d) Eastern gray squirrels, Virginia opossum, eastern
cottontail, European starlings, and house sparrows must be
released where these species already abundantly occur,
releasing these species outside of where these species already
occur is prohibited.

(e) Amphibians and reptiles must be released at point of
origin, without exception. It is unlawful to release amphibi-
ans and reptiles if:

(i) They are a Washington state nonnative species.

(ii) They have been in captivity as pets.

(iii) They have been exposed to items or animals from
the pet trade or pet stores including live food items or plants.

(iv) The point of origin is unknown.

(6) The primary permittee must notify and receive autho-
rization from the department ((
prier-te)) before releasing oiled wildlife, or state or federally
designated threatened, endangered, or sensitive species.

(7) Hacking of orphaned raptors is permitted at or
through a permitted facility where ((apprepriate)) depart-
ment-inspected and approved hacking facilities are available.

(8) A violation of this section is punishable under RCW
77.15.750(1), Unlawful use of a department permit—Pen-
alty.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-120 Wildlife rehabilitation—Veteri-
nary care. (1) Veterinarians may euthanize wildlife or pro-
vide ((inttial-eare-for-wildlife)) stabilization without a wild-
life rehabilitation permit. ((Hewever—)) Veterinarians must

arrange to transfer the wildlife to a primary permittee ((after
st-&bfhﬁrg—the—m-}d-l-l-fe—pfefeﬁibly)) within forty-eight hours
of receiving wildlife. Veterinarians must separate wildlife
from domestic animals.

Principal veterinarian. Provides timely advice and ser-
vices, veterinary treatment, and any medical protocol to pri-

where they originated, without department preapproval, but

mary permittee; and

within their natural range and must be at a location and tim-
ing appropriate for migration or flock behavior.

If the principal veterinarian detects, suspects, or con-
firms a reportable illness or disease, it must be reported to the
primary permittee or department's wildlife veterinarian
within twenty-four hours.

(2) A violation of this section is punishable under the
statute for the species being rehabilitated, including RCW
77.15.120 for endangered fish or wildlife; RCW 77.15.130
for protected fish or wildlife; RCW 77.15.400 for wild birds;
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RCW 77.15.410 for big game; and RCW 77.15.430 for wild
animals not classified as big game.

(3) A wildlife rehabilitation permit is not a veterinary
license.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-130 Wildlife rehabilitation—Records
retention and reporting requirements. (1) This section
contains records retention and reporting requirements for pri-
mary permittees on wildlife rehabilitation permits Other
state and federal laws and regulations may require additional

records retention and reporting. ((His-the-primary-permittee's
fespeﬂsrbﬁﬂy—te—eemp}y—wﬁh—aﬂ—s%&te—aﬂd—federa{—}w&&nd

s&me—)) Requlred records include dallv ledger, patient
records, verification of volunteer training records, and veter-
inary summaries.

(2) Retaining records.

(a) The primary permittee must keep all ((required-per-
mits-and)) records at the wildlife rehabilitation facility and
retain those ((permits-and)) records for a period of five years.
Written or electronic records retention is acceptable.

(b) The primary permittee must make ((the-permitsand))
records available ((fer)) to the department at inspection ((b¥))
or to department personnel upon request.

3) ((D&Hﬁedger—.

4))) Annual report. ((

)) Submit a completed annual report on
the form provided by the department ((&ﬂd—subﬂt—t-he—&ﬁfrua-}
report)) along with the daily ledger containing the prior year's
records to the department no later than January 31((st)) of
each year.

((Qb)—ﬁ&eﬂg—wﬁth—the—&nﬂﬁ&lfrepeﬁ—fefﬂeﬁhe—pﬁmaﬂkpef-

ingreeordsfor-the-year:

))) (4) Reporting requirements for oiled, threatened,
endangered, or sensitive wildlife.

(a) The primary permittee must notify the department's
wildlife rehabilitation manager within twenty-four hours of
receiving oiled wildlife or wildlife designated as a threatened
or endangered species under state or federal laws or rules.

(b) The primary permittee must notify the department's
wildlife rehabilitation manager within seventy-two hours of
receiving a state designated sensitive species.

(¢) The primary permittee must notify the department's
wildlife rehabilitation manager within twenty-four hours if a
state or federally designated threatened or endangered spe-
cies in his or her possession dies. The primary permittee must
receive prior department approval before disposing of
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deceased state or federally designated threatened or endan-
gered species.

((€6))) (5) The primary permittee must notify the depart-
ment's wildlife rehabilitation manager within seventy-two
hours if he or she admits any wildlife that has a state or fed-
eral band, research marker, tag, or transmitter attached to it.
The primary permittee must include band numbers and any
other relevant information in the report. Primary permittees
must send these reports, in writing, to the department's wild-

life rehabilitation manager ((atP-O-—Bex43200,-Olympia;
WA98504-3200,or-atrehabeoordi@dfivwa-gov)).

(((—79)) (6) The primary permrttee must report ((the—fol-

5)) any veterinar-

ian-diagnosed and confirmed reportable wildlife diseases

listed by the department to the department's wildlife veteri-

narian within twenty-four hours of diagnosis((:-WestNie

feﬁs—aﬂd—tui-afemﬁ))
(%)) (_) If wildlife is stolen or missing from ((apr-

)) the facility, the primary
permittee must report the stolen or missing wildlife to the

department ((and-te-the U-S—Fish-and-Wildlife-Serviee
Regional LawEnforeement-effiee)) wildlife rehabilitation

manager and law enforcement within twenty-four hours of
discovering the ((theft-ofthe)) missing wildlife.

((99)) (8) A violation of this section is punishable under
RCW 77.15.750(1), Unlawful use of a department permit—
Penalty.

AMENDATORY SECTION (Amending WSR 17-05-112,

filed 2/15/17, effective 3/18/17)

WAC 220-450-140 Wildlife rehabilitation—Falcon-
ers assisting with raptor rehabilitation. (1) ((A—general-or
ol X . . o rahabil

uﬂder—the—pﬂﬂmﬁ—pemf&ees—peﬂmt—)) A w11d11fe rehablhta-

tor may utilize a department permitted three-year general or
master falconer only for prerelease conditioning for release.
Falconers may not practice wildlife rehabilitation without a
wildlife rehabilitation permit. Falconers may not rehabilitate
nesting raptors.

(2) If the raptor is assigned to a falconer, the primary per-
mittee must provide the falconer with:

(a) A copy of the (BSEW-=S)) U.S. Fish and Wildlife Ser-
vice wildlife rehabilitation permit showing the falconer listed
as a subpermittee; or

(b) A copy of the primary permittee's wildlife rehabilita-
tion permit and a copy of the department authorization for
transfer; and

(c) A written document identifying the raptor and
explaining that the falconer is assisting in the raptor's rehabil-
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itation and acting as an authorized subpermittee of the pri-
mary permittee. The written document must:

(i) Provide the dates of possession and the falconer's
name, state falconry license number, contact information,
and location of the falconer's facility; and

(i) Accompany the raptor at all times, including during
transport and at the housing location of the raptor.

(3) The primary permittee is responsible for ensuring
that falconers adhere to permit terms, state law, department
rules, and federal law and regulations at all times when assist-
ing in rehabilitation activities under the primary permittee's
rehabilitation permit.

4 (

5))) Any raptor that cannot be permanently released into
the wild must be returned to the primary permittee or trans-
ferred to the department within one hundred eighty days from
the date of transfer to the falconer, unless:

((€8))) The department authorizes retaining the raptor for
longer than one hundred eighty days((;-e

by-Theprimary permittee—or-departmenttransfers—the
rapter-to-a-permitted-edueational)) to complete conditioning

or is awaiting placement to a permitted education facility.

((66))) (5) A primary permittee may transfer a releasable

WSR 18-24-091

(2) It is unlawful to transfer Washington state mammals
to an out-of-state rehabilitator without obtaining prior depart-
ment approval.

(3) It is unlawful to import species in the order Cervi-
dae((and)) or rabies vector species((;)) into Washington
state for rehabilitation purposes.

(a) Cervids are Roosevelt and Rocky Mountain elk, mule
deer, black-tailed deer, white-tailed deer, moose, and cari-
bou.

(b) Rabies vector species are bat, skunk, fox, raccoon,
and coyote.

(c) Wildlife rehabilitation permits may be conditioned
by the department with additional restrictions on wildlife
transfer related to a specific endorsement or current interpre-
tations of species-specific disease transfer.

(4) Transferring wildlife for socialization.

(a) Transferring wildlife undergoing rehabilitation
between Washington wildlife rehabilitators for the purpose of

orphan imprinting, ((apprepriate-eompantenship;)) conspe-

cific socialization, appropriate species behavior maintenance,

((flight-eonditioning-and-speeialized)) prerelease condition,
and/or species-specific and veterinary medical care is permis-
sible ((and-encouraged)).

(b) No transfer of cervids or bats between eastern Wash-
ington (all lands lying east of the Cascade Crest Trail and east
of the Big White Salmon River in Klickitat County) and
western Washington (all lands lying west of the Cascade
Crest Trail and west of and including the Big White Salmon

raptor directly to a falconer for falconry purposes so long as
the falconer can lawfully possess the species of raptor and
complies with all applicable state and federal laws and regu-
lations. The primary permittee must notify the department of
the transfer of the raptor to a falconer within ten days of the
transfer. The USFWS may also require notification of raptor
transfers and release. It is the primary permittee's and fal-
coner's responsibility to ensure compliance with all state and
federal laws and regulations.

((9)) A falconer may not transfer a bird under his or her
care for conditioning to his or her falconry permit.

(6)(a) A violation of this section by a primary permittee
is punishable under RCW 77.15.750(1), Unlawful use of a
department permit—Penalty.

(b) A violation of this section by a falconer assisting a
primary permittee is punishable under the statute for the spe-
cies being rehabilitated, including RCW 77.15.120 for
endangered birds; RCW 77.15.130 for protected birds; and
RCW 77.15.400 for all other wild birds.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-150 Wildlife rehabilitation—Trans-
fer, import, and export of wildlife and restrictions. (1) A
primary permittee may import wildlife into Washington state
for wildlife rehabilitation purposes if it is legal to import that
species and the primary permittee possesses a health certifi-
cate from a veterinarian and an entry permit as required by
the Washington state department of agriculture for the ani-
mal.
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River in Klickitat County).

(c) No transfer of cervids between or among Washington
department of fish and wildlife regions.

(d) Wildlife possessed for rehabilitation may be trans-
ferred between Washington wildlife rehabilitators without
prior department approval if the receiving wildlife rehabilita-
tor is permitted to possess those species and geographic con-
ditions are permitted.

(5) A violation of this section is punishable under RCW
77.15.290, Unlawful transportation of fish or wildlife—Pen-
alty.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-160 Wildlife rehabilitation—Posses-
sion of dead wildlife and wildlife parts. (1) A primary per-
mittee may receive and possess dead wildlife from the
department for the purpose of feeding wildlife in rehabilita-
tion.

(2) Feather possession.

(a) A primary permittee may possess bird feathers for

imping ((asteng-as-he-orshe-possesses-a-valid-wildlifereha-
bilitat i),

(b) Primary permittees may receive or exchange feathers
of birds from and with other wildlife rehabilitators if the reha-
bilitators possess and comply with ((reeessary)) relevant
U.S. Fish and Wildlife Service Migratory Bird Treaty Act
permits.

((#Y)) (c) A primary permittee may donate feathers from
rehabilitation birds to any person or institution with a valid
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permit to possess feathers, except feathers from golden eagle
or bald eagle.

((€e))) (d) A primary permittee may leave feathers that
are molted or otherwise lost by a bird in wildlife rehabilita-
tion where they fall, store the feathers, or destroy the feathers,
except that the rehabilitator must gather primary or secondary
flight feathers or retrices from golden eagle and bald eagle
and send these feathers or retrices((Hnotkeptforimping;))
to the National Eagle Repository.

() (3) A primary permittee whose permit is
expired((;-suspended;)) or revoked must donate any ((feathers
from-wildlife-that-wasinhis-or-her-eare)) wildlife carcasses

and parts to a person or institution with a valid permit to pos-
sess the ((feathers)) wildlife carcasses and parts, or the pri-
mary permittee must burn, bury, or otherwise destroy ((the
feathers)).

(()) (4) A violation of this section is punishable under
the statute for the species being unlawfully retained, includ-
ing RCW 77.15.120 for endangered fish or wildlife; RCW
77.15.130 for protected fish or wildlife; RCW 77.15.400 for
wild birds; RCW 77.15.410 for big game; or RCW 77.15.430
for wild animals not classified as big game.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-170 Wildlife rehabilitation—Disposi-
tion of nonreleasable and mal-habituated, mal-imprinted,
and tamed wildlife and live retention for foster and edu-
cation. (1) A primary permittee may retain live, nonreleas-
able wildlife for the purposes of:

(a) Orphan imprinting, socialization, and appropriate
wild behavior retention and development, if the permittee
possesses valid U.S. Fish and Wildlife Service (USFWS) per-
mits and written authorization from the department. The
department determines whether wildlife may be retained for
these purposes on a case-by-case basis.

(b) Display and education, if the permittee possesses
valid USFWS permits and written authorization from the
department.

((®)) () To obtain authorization for education of foster-
ing, the permittee must submit a completed Education of Fos-
ter Animal - Live Wildlife Retention Form application form
provided by the department.

(d) A fee for presentation of an education program may
be charged to recoup the permittee's cost.

(e) Education programs must provide information about
the biology, ecological roles, or needs of wildlife; wildlife
may not be presented as pets.

(f) Wildlife tamed by, ((imprinted-on-or-habitaated)) or
mal-imprinted to humans before admission to the primary
permittee's facility can be retained for education if the depart-
ment authorizes this in writing. The department will make
such determinations on a case-by-case basis.

((69)) (g) Permittees must house wildlife used for edu-
cational purposes separately and out of sight of wildlife in
rehabilitation.

((G—WHldlife)) (h) Mammals retained for education
purposes may not be used for orphan imprinting or compan-
ionship for wildlife in rehabilitation.
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(1) It is permissible to use birds retained for education,
including raptors, for orphaned imprinting, nestling care, or
companionship if federally permitted.

(j) The permittee may not have the following animals for
education programs or static display: Cervids, large carni-
vores, amphibians.

(k) The permittee may not have the following animals

used as education program animals: Moles and shrews, wea-
sels, skunks. raccoons, coyotes. foxes, beavers. muskrats,

pikas, hares, rabbits, Apodidae, Trochilidae, Picidae, Passer-
ines, loons, grebes, seabirds, herons, bitterns, storks, and ibis.

(2) Wildlife tamed ((bysimprinted-on;-or-habituated)) or

mal-imprinted to humans while at the primary permittee's

((faeility-or-subpermittee's)) facility and determined to be

nonreleaseable must be transferred or humanely euthanlzed
(no-later-than aysfolle :
te+he+ehabﬂrta&en—faer—l—rty—)) to protect the pubhc and to pro-

tect the animal from human abuse.

(3) A violation of this section is punishable under RCW
77.15.750, Unlawful use of a department permit—Penalty.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-180 Wildlife rehabilitation—Eutha-

nizing ((preteeted—threatened—or—endangered-witdlife
and-migratery-birds)) wildlife. Euthanasia must be pro-
vided in accordance with an animal's welfare, humane tech-
niques and at a reasonable time after admission to prevent

unnecessary suffering of the animal. Permittees must follow
the most current American Veterinary Medical Association

Guidelines on Euthanasia.

(1) Bald eagles, golden eagles, ((peregrine—faleons—and
other-state-erfederally)) and state endangered or threatened

wildlife may be euthanized, without prior department
approval, if the animal is suffering and untreatable or has a
terminal illness or injury. In all other cases, prior department
approval must be obtarned before euthanrzlng ((b&ld—eﬂg}es—

a—l—l—y)) state endangered or threatened w11d11fe

(2) Any bird that has sustained injuries requiring ampu-
tation of a ((feg;)) foot, a portion of a leg or wing at the elbow

(humero-ulnar joint) or above, or ((a-bird-thatis-completely))
any animal that is permanently blind must be euthanized.

(3) If ((a-migratory-bird)) an animal cannot, after medical
management, feed itself, ((perehupright;)) or ambulate with-
out inflicting additional injury to itself, the ((bird)) animal
must be euthanized.

(4) The primary permittee must comply with all applica-
ble federal Migratory Bird Treaty Act rules when taking
action for migratory birds under this section.

(5) The primary permittee shall report immediately to the
department any department-surveilled wildlife disease or
suspected emerging disease. If the director determines that
such disease or outbreak presents a threat to wildlife of the
state, the director may immediately order destruction of the
wildlife.

(6) A violation of this section is punishable under RCW
77.15.120 for endangered birds; RCW 77.15.130 for pro-
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tected birds; or RCW 77.15.400 for all other wild birds,
depending on the bird species.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-190 Wildlife rehabilitation—Dispos-
ing of wildlife remains. (1) Wildlife carcasses (except for
those that are oiled) must be burned, buried, or otherwise
destroyed accordlng to local laws and regulatlons((—wﬁhi-ﬂ

efmaﬁ&ﬂ—Hewever—)) to aV01d the risk of poisoning Wlldhfe

a primary permittee must not allow chemically euthanized
wildlife to be scavenged.

(a) Wildlife carcasses may be donated to any person or
institution authorized under state or federal law to acquire
and possess specific wildlife carcasses or parts.

(b) A primary permittee on a wildlife rehabilitation per-
mit may keep the carcass of any bird, except golden eagle or
bald eagle, so the feathers on the carcass are available for
imping and education as long as they are in compliance with
federal rules.

(c) A primary permittee must send ((the-entire-careass))
any and all remains of a golden eagle or bald eagle, including
all talons, feathers (((anless-feathers-are keptferimping pur-
peses);)) and other parts, to the National Eagle Repository
within thirty days of the bird's death.

(d) A primary permittee may retain wildlife carcasses

and sklns((—ms{ead—e{l&speﬂ&g—ef—the—eafe&sses—er—skms—te

mist)) for mounting or skin preparation for the purpose of
public display and education programs. If prepared by a
licensed taxidermist, the primary permittee must supply the
taxidermist with written documentation that the carcass or
skin is possessed pursuant to a wildlife rehabilitation permit.
The taxidermist must possess the written documentation at all
times while the carcass or skin is in the taxidermist's posses-
sion. The primary permittee must keep the mount at the wild-
life rehabilitation facility and may use it for public display for
education programs. If the wildlife carcass is a banded bird or
has an implanted microchip, the band number or microchip
number must ((stayinplaee)) be reported to the issuing
agency, entity, or person.

(e) A primary permittee who retains a wildlife carcass or
parts may only possess the carcass or parts so long as the pri-
mary permittee possesses a valid wildlife rehabilitation per-
mit and complies with all applicable federal laws. If the per-
mittee no longer has a valid wildlife rehabilitation permit, the
person must have a different authorizing state or federal per-
mit to keep the carcasses or parts, or surrender the carcasses
or parts to the department.

(2) ((A—pmﬁ&tﬂy—pefmf&ee—ﬂmst—t&ke—&mafepﬂa{e—pfeeaﬁ-

3))) Animals that have died of or have been euthanized
due to reportable diseases must be disposed of as directed by

Washington department of fish and wildlife (WDFW) wild-

life veterinarian. No carcasses or parts should be retained.
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(3) A primary permittee must not dispose of dead oiled
wildlife without obtaining department approval.

(4) A violation of this section by a permittee or subper-
mittee on a wildlife rehabilitation permit is punishable under
RCW 77.15.750, Unlawful use of a department permit—Pen-
alty.

() (5) A violation of this section by a person who
lacks a valid wildlife rehabilitation permit is punishable
under RCW 77.15.120 for endangered birds; RCW 77.15.130
for protected birds; or RCW 77.15.400 for all other wild
birds, depending on the bird species.

AMENDATORY SECTION (Amending WSR 17-05-112,
filed 2/15/17, effective 3/18/17)

WAC 220-450-200 Wildlife rehabilitation—((Prehi-
bitien-en)) Commercial uses. (1) It is unlawful to sell, offer
for sale, purchase, or use for commercial purposes wildlife or
parts of wildlife under any circumstances under a wildlife
rehabilitation permit.

() ((Aston . : habititat

pensatien)) Consistent with all existing wildlife rehabilitation

rules, and the rest of this section, the primary permittee ((may

)) or

entity operating a wildlife rehabilitation facility may collect

funds to support the wildlife rehabilitation facility or wildlife
rehabilitation facility activities.

(3) The primary permittee or the entity operating the
wildlife rehabilitation facility may request donations or col-
lect funds, however, except for oiled-wildlife rescue and
rehabilitation authorized under the Federal Oil Pollution Act,
all funds received for wildlife rehabilitation must go to the
entity operating the wildlife rehabilitation facility or support-
ing wildlife rehabilitation activities((;-and

@i))). The primary permittee may not ((keep—meney))

retain funds received through fund-raising efforts for per-
sonal use.

((3Y))) (4) It is unlawful to require a donation or charge a
fee when receiving or admitting wildlife for rehabilitation
unless it is authorized under the Federal Oil Pollution Act.

(5) A violation of this section is punishable under RCW
77.15.260 or 77.15.750, or both.
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 220-450-210 Oiled bird rehabilitation—Facility
requirements.

WAC 220-450-220 Reporting receipt, death, carcass reten-
tion, and release of oiled birds.

WSR 18-24-096
WITHDRAWL OF PROPOSED RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(By the Code Reviser's Office)
[Filed December 4, 2018, 11:11 a.m.]

WAC 208-620-940, proposed by the department of financial
institutions in WSR 18-11-104, appearing in issue 18-11 of
the Washington State Register, which was distributed on June
6, 2018, is withdrawn by the office of the code reviser under
RCW 34.05.335(3), since the proposal was not adopted
within the one hundred eighty day period allowed by the stat-
ute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 18-24-097
WITHDRAWL OF PROPOSED RULES
DEPARTMENT OF REVENUE

(By the Code Reviser's Office)
[Filed December 4, 2018, 11:12 a.m.]

WAC 458-19-090, proposed by the department of revenue in
WSR 18-11-111, appearing in issue 18-11 of the Washington
State Register, which was distributed on June 6, 2018, is
withdrawn by the office of the code reviser under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 18-24-098
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 18-08—Filed December 4, 2018, 11:35 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
13-112.

Title of Rule and Other Identifying Information: Chapter
173-430 WAC, Agricultural burning, this rule implements
the agricultural burning program in Washington state.

Proposed [108]
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For more information on this rule making visit
https://ecology.wa.gov/Regulations-Permits/Laws-rules-
rulemaking/Rulemaking/WAC173-430.

Hearing Location(s): On January 8, 2019, at 3:30 p.m.,
webinar and in-person at 300 Desmond Drive S.E., Lacey,
WA 98503. Presentation, question and answer session fol-
lowed by the hearing. We are also holding this hearing via
webinar. This is an online meeting that you can attend from
any computer using internet access.

Join online and see instructions https://watech.webex.
com/watech/onstage/g.php?MTID=e8fdd02a524383118ac3f
ae25dc9b5410. For audio call U.S. toll number 1-855-929-
3239 and enter access code 809 005 897. Or to receive a free
call back, provide your phone number when you join the
event.

Date of Intended Adoption: March 1, 2019.

Submit Written Comments to: Jacob Berkey, Depart-
ment of Ecology, Air Quality Program, P.O. Box 47600,
Olympia, WA 98504-7600, online http://ac.ecology.
commentinput.com/?id=H37VT, by January 15, 2019. Sub-
mit comments by mail, online, or at the hearing(s).

Assistance for Persons with Disabilities: Contact Sultana
Shah, phone 360-407-6831, TTY people with speech disabil-
ity may call TTY 877-833-6341, people with impaired hear-
ing may call Washington relay service 711, email sultana.
shah@ecy.wa.gov, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Proposing amend-
ments to WAC 173-430-041 and 173-430-080 to:

e Address inadequacies raised in the Washington state
auditor's office management letter dated October 24,
2016.

* Incorporate the most current agriculture [agricultural]
burning fee schedule and permit fee distribution to avoid
confusion.

* Identify and, where appropriate, make needed edits in
chapter 173-430 WAC to make updates, technical clari-
fications, correct errors, and improve readability.

Reasons Supporting Proposal: The Washington state
auditor's office performed an accountability audit of ecology
from July 1, 2014, to June 30, 2015, and issued a manage-
ment letter dated October 24, 2016, with their recommenda-
tions. Amending chapter 173-430 WAC based on these rec-
ommendations.

Ecology and the agricultural burning task force adjusted
the agricultural burning fees and agricultural burning fee dis-
tribution in 2012-2013, following the process specified in
WAC 173-430-042. Revising the fees and fee distribution
tables in WAC 173-430-041 with the current fee schedules to
avoid confusion.

Changing the fund transfer schedule in WAC 173-430-
080 to a schedule that works better for the conservation dis-
tricts and regulated community. Also changing rule language
in WAC 173-430-080 to comply with the auditor's findings
about database trainings and records maintenance.

The rest of the changes are to make updates, make tech-
nical clarifications, correct errors and improve readability.

Statutory Authority for Adoption: Chapter 70.94 RCW,
RCW 70.94.6524, 70.94.6528.
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Statute Being Implemented: Chapter 70.94 RCW, Wash-
ington Clean Air Act.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of ecology, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Jacob Berkey, Department of Ecology, Air Quality Program,
300 Desmond Drive S.E., Lacey, WA 98503, 360-407-7086;
Implementation and Enforcement: Kary Peterson, Depart-
ment of Ecology, Air Quality Program, 4601 North Monroe,
Spokane, WA 99205-1295, 509-329-3523.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis is not required because
portions of this rule proposal meet the following exemption
in RCW 34.05.328 (5)[(b)](iii), rules adopting or incorporat-
ing by reference without material change federal statutes or
regulations, Washington state statutes, rules of other Wash-
ington state agencies, shoreline master programs other than
those programs governing shorelines of statewide signifi-
cance, or, as referenced by Washington state law, national
consensus codes that generally establish industry standards,
if the material adopted or incorporated regulates the same
subject matter and conduct as the adopting or incorporating
rule; RCW 34.05.328 (5)[(b)](iv), rules that only correct
typographical errors, make address or name changes, or clar-
ify language of a rule without changing its effect; RCW
34.05.328 (5)[(b)](vi), rules that set or adjust fees under the
authority of RCW 19.02.075 or that set or adjust fees or rates
pursuant to legislative standards, including fees set or
adjusted under the authority of RCW 19.80.045.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rules
only correct typographical errors, make address or
name changes, or clarify language of a rule without
changing its effect; and rules set or adjust fees under
the authority of RCW 19.02.075 or that set or adjust
fees or rates pursuant to legislative standards,
including fees set or adjusted under the authority of
RCW 19.80.045.

Is exempt under RCW 19.85.025(4).

December 4, 2018
Polly Zehm
Deputy Director

AMENDATORY SECTION (Amending WSR 10-23-049,
filed 11/10/10, effective 12/11/10)

WAC 173-430-041 Agricultural burning fees. (1)
RCW 70.94.6528 provides the following maximum fees for
agricultural burning:
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Field burning $3.75 per acre

$1.00 per ton

Pile burning

(2) RCW 70.94.6528(5) authorizes the agricultural burn-
ing practices and research task force (task force) to determine
the level of the fee.

(a) 2011 fee schedule. Fees starting in the calendar year
2011 are found in subsection (5) of this section.

(b) Establishing new fee schedules. Ecology and the
task force will examine the fee schedule using the process in
WAC 173-430-042.

(3) Calculating the fee. The fee consists of a minimum
fee plus any applicable variable fee.

(a) Minimum fee. The minimum fee includes burning of
the base number of acres or tons published in the fee sched-
ule.

(b) Variable fee. Field burning and pile burning permits
allowing the farmer to burn more acres or tons than the base
included in the minimum fee require an additional per acre or
per ton fee.

(c) The following table shows which types of burning
have a variable fee.

Type of Burning Variable Fee
Field Burning Fee applied for each addi-
tional acre.
Spot Burning None - Spot burn permits

must not exceed the base
amount of acres published
in the fee schedule.

Pile Burning Fee applied for each addi-

tional ton.

(4) Fee components. The permit fee helps off-set the
cost of administering and enforcing the agricultural burning
permit program. The fee consists of three components:

* Permitting program administration;
* Smoke management administration; and
* Research.

(a) Permitting program administration. The permit-
ting authority may set the fee as an amount no more than the
amount published in the fee schedule.

(i) The local air authority or delegated permitting author-
ity must establish this portion of the fee by an appropriate,
public process such as a local rule, ordinance, or resolution.

(ii) In areas of the state where ecology has permitting
authority and has not delegated that authority, ecology will
charge the following for local permitting program adminis-
tration:

(A) Starting in 2011, the amount listed in subsection (6)
of this section.

(B) For subsequent fee changes, the amount published in
the fee schedule. Ecology will publish the fee schedule using
the process in WAC 173-430-042.

Proposed
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(b) Smoke management administration. This portion
of the fee will:

(1) Help off-set the statewide or regionwide costs of the
agricultural burning program.

(i1) Help fund the education and smoke management
activities of ecology or the local air authority.
(c) Research fund. The task force will determine the

research portion of the fee based on applied research needs,
regional needs, and the research fund budget.

(5) Permit fee schedule. Table 1 shows the permit fee

schedule((;starting—inthe-—ealendaryear2641)). This fee
schedule will remain in place until ecology and the task force
adjust it using the process in WAC 173-430-042. Please see
((httpHwww-eey-wa-gev)) http://www.ecology.wa.gov, con-
tact ecology, or contact your local air authority for the most
current fee schedule or fee distribution.

Table 1
Agricultural Burning Fee Schedule((Starting-Calendar-
Year20H))
Fee Minimum Fee Variable Fee

Washington State Register, Issue 18-24

Variable Fee

None

Fee Minimum Fee

$((39)) 37.50 for
10 acres or less

Spot Burning

Pile Burning $80 for ((the-first- | $((6-50)) 1.00 for
160)) piles up to 80 | each additional ton
tons

Note: These numbers reflect the most recent revision of the agricultural

fee schedule, which occurred on July 1, 2012, per WAC 173-430-
042.

(6) Permit fee distribution. Table 2 shows the permit
fee distribution((;-startingin-the-ealendar-year 204+)). This
distribution will remain in place until ecology and the task
force adjust it using the process in WAC 173-430-042. Please
see ((httpFwww-eey-wa-gev)) http:// www.ecology.wa.gov,
contact ecology, or contact your local air authority for the
most current fee schedule or fee distribution.

Field Burning | $((30)) 37.50 for | $((3-09)) 3.75 for
the first 10 acres each additional
acre
Table 2
Agricultural Burning Fee Distribution
Permitting Authority
Fee Administration Research Smoke Management

Field Burning Minimum Fee $15.00 $0 $((45-09)) 22.50
Field Burning Variable Fee $1.25 per acre $0.50 per acre $((+25)) 2.00 per acre
Spot Burning Fee $15.00 $0 $((45-60)) 22.50
Pile Burning Minimum Fee $16.00 $16.00 $48.00
Pile Burning Variable Fee $0.10 per ton $0.10 per ton $((6-39)) 0.80 per ton

Note:
173-430-042.

(7) Refunds. The farmer may receive a refund. The
farmer may only receive a refund for the portion of the vari-
able fee paid for the acres or tons not burned.

(a) The permitting authority may keep the minimum fee
as reimbursement for the costs of processing the permit appli-
cation.

(b) The permitting authority will not issue refunds of less
than twenty-five dollars due to the cost of processing refunds.

AMENDATORY SECTION (Amending WSR 10-23-049,
filed 11/10/10, effective 12/11/10)

WAC 173-430-080 Responsibilities of a permitting
authority. (1) The permitting authority is ecology or its del-
egate or a local air authority with jurisdiction or its delegate.
The permitting authority must establish and administer an
agricultural burning permit system. The minimum responsi-
bilities are described in this section.

Proposed
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These numbers reflect the most recent revision of the agricultural burning fee distribution schedule, which occurred on July 1, 2012, per WAC

(2) The permitting authority must act on a complete
application (as determined by ecology or a local air authority
with jurisdiction) within seven days of receipt.

(a) Local air authorities are required to use application
templates and permit templates supplied by ecology. Ecology
delegated authorities are required to use applications and per-
mits supplied by ecology.

(b) A map must accompany all permit applications.

(i) The map must accurately depict the topography of the
area where the requested burn would take place and include
roads, and landmarks.

(1) The map must accurately show affected acreage to be
burned.

(iii) The map must show the position of the field within
each section the field occupies, down to the 1/4 - 1/4 section.
All four border lines of each section must be outlined with the
section number, township, and range clearly marked.
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(c) The permitting authority must evaluate the applica-
tion and approve or deny all or part of it.

(d) The permitting authority must evaluate the applica-
tion to determine if the requested burning is within the gen-
eral or crop-specific best management practices.

(e) If the application is denied, the reason must be stated.

(3) Permitting authorities must issue permits where
appropriate on complete applications. Delegated permitting
authorities may issue permits when agreed to as part of the
delegation order.

(4) Permitting authorities must determine day-to-day
burning restrictions near populated areas and arrange for dis-
semination of the results. Delegated permitting authorities
must arrange for assisting in dissemination of results.

(5) The permitting authority or its delegate is responsible
for responding to agricultural burning complaints.

(6) The permitting authority must collect the fee, deter-
mine the local administration portion of the fee, and issue
refunds.

(a) Permitting authorities must issue a permit fee refund
for permitted acres not burned on confirmation by the permit-
ting authority. The refund request deadline must be included
on the permits.

(b) Local air authorities and delegated permitting author-
ities must formally adopt the local administration portion of
the fee through rule, regulation, ordinance, or resolution.

(7) Delegated permitting authorities must provide ecol-
ogy with copies of all permits and supporting documentation
and transfer the research and smoke management administra-
tion portion of the fee to ecology.

(a) Local air authorities and delegated permitting author-
ities must transfer funds twice a year by ((Fuly1+5-andJanuary
15)) September 30th and March 31st.

(b) Local air authorities and delegated permitting author-
ities must provide ecology copies of all permits, applications
with supporting documentation, maps, and postburn reports.
All spring (January - June) permits need to be provided by
((Faly15th)) September 30th and all fall (July - December)
permits by ((Fangary15th)) March 31st.

(¢) Ecology must deposit all agricultural burning permit
fees in the air pollution control account. Permitting authori-
ties may deduct the local administration portion before for-
warding the remainder to ecology.

(8) The permitting authority must coordinate compli-
ance. Violations are subject to the remedies of chapter 70.94
RCW, Washington Clean Air Act.

(9) The permitting authority or its delegate must require
a postburn report for all permits, except for spot burn permits.

(10) The permitting authority or its delegate must use the
web-based database for issuing all agricultural burning per-
mits.

(a) Local air authorities and its delegates ((must)) may
make arrangements with ecology to enter information into
the web-based database.

(b) ((Eee}egf,kééegf&ed—peim&ﬁg—&&t-heﬂﬁes—mﬁs%

e%&s—pfeﬂéed—by)) Ecology shall prov1de tralnlng as needed
and maintain records for five years documenting each train-
ing.
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WSR 18-24-105
PROPOSED RULES
PARAEDUCATOR BOARD
[Filed December 4, 2018, 2:03 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
17-096.

Title of Rule and Other Identifying Information:
Amends definition section to clarify chapter 179-05 WAC,
Methods to attain paraeducator certificate.

Hearing Location(s): On January 10, 2019, at 8:30, at
ESD 113, 6005 Tyee Drive S.W., Tumwater, WA 98512.

Date of Intended Adoption: January 10, 2019.

Submit Written Comments to: David Brenna, 600 Wash-
ington Street, Olympia, WA 98504, email david.brenna@
k12.wa.us, fax 360-586-4548, by January 3, 2019.

Assistance for Persons with Disabilities: Contact David
Brenna, phone 360-725-6238, fax 360-586-4548, email
david.brenna@k12.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Clarifies require-
ments.

Reasons Supporting Proposal: Statutory requirement.

Statutory Authority for Adoption: Chapter 28A.413
RCW.

Statute Being Implemented: Chapter 28A.413 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State legislature, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: David Brenna, 600
Washington Street, Olympia, WA 98504, 360-725-6238.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Regulatory change does not have a fiscal impact.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

December 4, 2018
David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 18-16-104,
filed 7/31/18, effective 8/31/18)

WAC 179-05-020 Definitions. (1) "Continuing educa-
tion credit hours" as used in this title is defined in WAC 181-
85-030.

(2) "Professional growth plan" as used in this title is
defined as:

(a) Paraeducator individualized professional growth plan

means the document which identifies the formalized learning
opportunities and professional development activities that

relate to the specific competencies, knowledge, skills and
experiences needed to meet the standards of a specific par-
aeducator certificate.

Proposed
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(b) Only one professional growth plan may be completed
each year. Professional growth plans will be completed
during the period beginning July 1st of one year and ending
June 30th of the following year. Completion of the profes-
sional growth plan will include review by the professional
growth team, as defined in subsection (3) of this section.

(c) Paraeducators who complete an annual professional
growth plan to attain or renew their certificate shall receive
the equivalent of twenty-five continuing education credit
hours.

(3) "Professional growth team" as used in this title is
defined as a team comprised of the individual completing a

professional growth plan for renewing or attaining a certifi-
cate and a minimum of one colleague, who holds a paraedu-

cator certificate or a Washington state educator certificate as
described in Title 181 WAC., chosen by the individual.

(4) "Certificate renewal" means that process whereby the
validity of a certificate, subject to expiration, is extended.

NEW SECTION

WAC 179-05-030 Paraeducator certificate renewal.
(1) Individuals who hold paraeducator certificates have the
following options for renewal:

(a) For the subject matter certificates described in chap-
ters 179-13 and 179-15 WAC, candidates must complete
twenty continuing education credit hours during the validity
period of the certificate.

(b) For the advanced paraeducator certificate described
in chapter 179-17 WAC, candidates must complete thirty
continuing education credit hours during the validity period
of the certificate.

(2) Application for renewal shall not be submitted earlier
than twelve months prior to the expiration date of the current
renewal.

(3) Expired certificates may be renewed with completion
of required continuing education credit hours as stated in sub-
section (1) of this section within the previous five years from
the date of the renewal application.

(4) An expired certificate may be renewed for an addi-
tional five-year period by presenting evidence to the superin-
tendent of public instruction of completing the continuing
education credit hour requirement within the five years prior
to the date of the renewal application.

(5) Individuals who hold a certificate as described in
Title 181 WAC may renew a paraeducator certificate, with
the exception of:

(a) Undated residency certificates; and

(b) Limited certificates as described in WAC 181-77-
014 and 181-79A-231.

(6) For educators holding multiple certificates in this
title, continuing education credit hours completed to renew
one certificate may be used towards meeting the renewal
requirements for all paraeducator certificates held by an indi-
vidual.

NEW SECTION

WAC 179-05-040 Requirements for attaining a par-
aeducator certificate for a holder of a valid educational
certificate pursuant to WAC 181-79A-140. (1) Require-

Proposed
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ments for an individual holding a valid educational certificate
pursuant to WAC 181-79A-140:

(a) The purpose of this section is to clarify the require-
ments for individuals holding a valid educational certificate
pursuant to WAC 181-79A-140, with the exception of: Edu-
cators who only hold limited certificates, as described in
chapter 181-77 WAC and WAC 181-79A-231, must meet the
requirements of the paraeducator certificate program as out-
lined in this title.

(b) Educators who do not hold a valid educational certif-
icate pursuant to WAC 181-79A-140 must meet the require-
ments of the paraeducator certificate program as described in
this title.

(2) Individuals must meet the paraeducator minimum
employment requirements, as defined in chapter 179-03
WAC.

(3) Individuals must complete the fundamental course of
study, as described in chapter 179-09 WAC.

(4) Individuals who hold a valid educational certificate
pursuant to WAC 181-79A-140 and have completed the fun-
damental course of study, as described in chapter 179-09
WAC, are considered to have met the requirement for sev-
enty continuing education credit hours for the general paraed-
ucator certificate as described in chapter 179-11 WAC.

Individuals shall be responsible for completing filing
requirements with the superintendent of public instruction, in
accordance with WAC 179-01-020.

(5) Individuals who hold one of the following endorse-
ments, as described in WAC 181-82A-202, meet the require-
ments to attain the subject matter certificates as described in
chapters 179-13 and 179-15 WAC:

(a) English language learner and/or bilingual, meet the
requirements to attain the English language learner subject
matter certificate as described in chapter 179-13 WAC,;

(b) Special education and/or early childhood special edu-
cation, meet the requirements to attain the special education
subject matter certificate as described in chapter 179-15
WAC;

(c) Individuals shall be responsible for completing filing
requirements with the superintendent of public instruction, in
accordance with WAC 179-01-020, the attainment of the sub-
ject matter certificate.

WSR 18-24-107
PROPOSED RULES
PARAEDUCATOR BOARD
[Filed December 4, 2018, 2:21 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
17-122.

Title of Rule and Other Identifying Information:
Amends WAC 179-15-030 describing requirements for the
subject matter special education certificate for paraeducators.

Hearing Location(s): On January 10, 2019, at 8:30, at
ESD 113, 6005 Tyee Drive S.W., Tumwater, WA 98512.

Date of Intended Adoption: January 10, 2019.

[112]



Washington State Register, Issue 18-24

Submit Written Comments to: David Brenna, 600 Wash-
ington Street, Olympia, WA 98504, email david.brenna
@k12.wa.us, fax 360-586-4548, by January 3, 2019.

Assistance for Persons with Disabilities: Contact David
Brenna, phone 360-725-6238, fax 360-586-4548, email
david.brenna@k12.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Amended expli-
cate requirements for the special education subject matter
certificate for paraeducators as required in HB [ESHB] 1115
(2017).

Reasons Supporting Proposal: Statutory requirement.

Statutory Authority for Adoption: Chapter 28A.413
RCW.

Statute Being Implemented: Chapter 28A.413 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State legislature, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: David Brenna, 600
Washington Street, Olympia, WA 98504, 360-725-6238.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Regulatory change does not have a fiscal impact.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

December 4, 2018
David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 18-17-011,
filed 8/2/18, effective 9/2/18)

WAC 179-15-030 Process. (1) To attain the paraeduca-
tor special education subject matter certificate, the paraedu-
cator must complete twenty continuing education credit
hours of training that meet the learning objectives of the
course outline as described in WAC 179-15-060;

(2) Training for the certificate must include the training
competencies that align with WAC 179-15-050; ((and))

(3) A professional growth plan may not be completed to
attain the special education subject matter certificate; and

(4) The paraeducator shall be responsible for completing
filing requirements with the superintendent of public instruc-
tion, in accordance with WAC 179-01-020, the completion of
the special education subject matter certificate.

WSR 18-24-111
PROPOSED RULES
PARAEDUCATOR BOARD
[Filed December 4, 2018, 2:35 p.m.]

Original Notice.
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Preproposal statement of inquiry was filed as WSR 18-
17-123.

Title of Rule and Other Identifying Information:
Amends WAC 179-17-040 describing requirements for the
advanced paraeducator certificate.

Hearing Location(s): On January 10, 2019, at 8:30, at
ESD 113, 6005 Tyee Drive S.W., Tumwater, WA 98512.

Date of Intended Adoption: January 10, 2019.

Submit Written Comments to: David Brenna, 600 Wash-
ington Street, Olympia, WA 98504, email david.brenna@
k12.wa.us, fax 360-586-4548, by January 3, 2019.

Assistance for Persons with Disabilities: Contact David
Brenna, phone 360-725-6238, fax 360-586-4548, email
david.brenna@k12.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Amended regula-
tions for the advanced paraeducator certificate as required in
HB [ESHB] 1115 (2017).

Reasons Supporting Proposal: Statutory requirement.

Statutory Authority for Adoption: Chapter 28A.413
RCW.

Statute Being Implemented: Chapter 28A.413 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State legislature, governmental.

Name of Agency Personnel Responsible for Drafting,

Implementation, and Enforcement: David Brenna, 600
Washington Street, Olympia, WA 98504, 360-725-6238.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Regulatory change does not have a fiscal impact.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is
explicitly and specifically dictated by statute.

December 4, 2018
David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 18-17-012,
filed 8/2/18, effective 9/2/18)

WAC 179-17-040 Process. (1) To attain the advanced
paraeducator certificate, the paraeducator must complete sev-
enty-five continuing education credit hours of training in top-
ics related to the duties of an advanced paraeducator; ((and))

(2) Professional growth plans may be completed towards

the attainment or renewal of the advanced paraeducator cer-
tificate; and

(3) The paraeducator shall be responsible for completing
filing requirements with the superintendent of public instruc-
tion, in accordance with WAC 179-01-020, the completion of
the advanced paraeducator certificate.

Proposed
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WSR 18-24-117
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Developmental Disabilities Administration)
[Filed December 5, 2018, 8:56 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
19-107.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-845-1615 Who
may be qualified providers of respite care?

Hearing Location(s): On January 8, 2019, at 10:00 a.m.,
at Office Building 2, Department of Social and Health Ser-
vice (DSHS) Headquarters, 1115 Washington, Olympia, WA
98504. Public parking at 11th and Jefferson. A map is avail-
able at https://www.dshs.wa.gov/sesa/rules-and-policies-
assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than January 9,
2019.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p-m., January 8, 2019.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by December 24, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These rules
require homecare agencies to be contracted with the area
agencies on aging.

Reasons Supporting Proposal: These amendments align
with waiver amendments approved by the Centers for Medi-
care and Medicaid Services (CMS). Under 42 C.F.R. 441.302
(a)(2), the department must provide to CMS assurances that
the standards of state licensure or certification requirements
are met for services or for individuals furnishing services that
are provided under the waiver. Waiver amendments recently
approved by CMS require home care agencies to be con-
tracted with the area agencies on aging. To enforce this
requirement, and thus provide the assurances required under
federal regulations, the developmental disabilities adminis-
tration must add this requirement to WAC 388-845-1615.

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: RCW 71A.12.030, 71A.12.-
120, 42 C.F.R. 441.302.

Rule is necessary because of federal law, 42 C.F.R.
441.302.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting:
Chantelle Diaz, P.O. Box 45310, Olympia, WA 98504-5310,
360-407-1589; Implementation and Enforcement: Ann
Whitehall, P.O. Box 45310, Olympia, WA 98504-5310, 360-
407-1551.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Chantelle Diaz, P.O. Box 45310, Olympia, WA

Proposed [114]
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98504-5310, phone 360-407-1589, fax 360-407-0955, TTY
1-800-833-6388, email Chantelle.Diaz@ dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4) because the rules do

not impose new costs.

Explanation of exemptions: The proposed amendments
impose no new or disproportionate costs on small businesses
so a small business economic impact statement is not
required.

November 29, 2018
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-1615 Who may be qualified providers
of respite care? Providers of respite care may be any of the
following individuals or agencies contracted with the devel-
opmental disabilities administration (DDA) for respite care:

(1) Individuals who meet the provider qualifications
under chapter 388-825 WAC,;

(2) ((Hemeeare—and)) Home health agencies licensed
under chapter 246-335 WAC, Part 1;

(3) Homecare agencies licensed under chapter 246-335
WAC, Part 1 and contracted with the area agencies on aging
(AAA);

(4) Licensed and contracted group homes, foster homes,
child placing agencies, staffed residential homes, and foster
group care homes;

((4))) (5) Licensed and contracted adult family homes;

((65))) (6) Licensed and contracted adult residential care
facilities;

((#))) (7) Licensed and contracted adult residential
treatment facilities under chapter 246-337 WAC;

((M)) (8) Licensed child care centers under chapter 170-
295 WAC,;

((68))) (9) Licensed child day care centers under chapter
170-295 WAC,;

((Y)) (10) Adult day care providers under chapter 388-
71 WAC contracted with DDA;

((€9))) (11) Certified providers under chapter 388-101
WAC when respite is provided within the DDA contract for
certified residential services;

(D)) (12) A licensed practical nurse (LPN) or regis-
tered nurse (RN) acting within the scope of the standards of
nursing conduct or practice under chapter 246-700 WAC and
contracted with DDA to provide this service; or

((&2))) (13) Other DDA contracted providers such as a
community center, senior center, parks and recreation, and
summer programs.
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WSR 18-24-119
PROPOSED RULES
DEPARTMENT OF HEALTH
(Board of Hearing and Speech)
[Filed December 5, 2018, 9:15 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
16-125.

Title of Rule and Other Identifying Information: Chapter
246-828 WAC, Hearing and speech, the board of hearing and
speech (board) is proposing changes to specific rule sections
that will better align the rules with industry standards regard-
ing examinations and educational programs.

Hearing Location(s): On February 8, 2019, at 9:00 a.m.,
at the Department of Health, Creekside Two at CenterPoint,
Room 307, 20425 72nd Avenue South, Suite 10, Kent, WA
98032.

Date of Intended Adoption: February 8, 2019.

Submit Written Comments to: Kim-Boi Shadduck, Pro-
gram Manager, Board of Hearing and Speech, 111 Israel
Road, P.O. Box 47852, Olympia, WA 98504-7852, email
https://fortress.wa.gov/doh/policyreview, fax 360-236-2901,
by January 25, 2019.

Assistance for Persons with Disabilities: Contact Kim-
Boi Shadduck, phone 360-236-2912, fax 360-239-2901 [360-
236-2901], TTY 360-833-6388 or 711, email kimboi.
shadduck@doh.wa.gov, by January 25, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
changes update and modernize existing rules pertaining to
hearing and speech services. The proposed revisions more
clearly describe and clarify when a hearing aid specialist cre-
dential applicant may apply to take a written licensing exam.
The proposed revisions also update postgraduate professional
work experience requirements for audiologists and speech
pathologists, supervision of audiologist and speech-language
pathologist interim permit holders, and approval of educa-
tional programs for hearing aid specialist instruction. These
updates and revisions will assure that the public receives
quality audiology services from well-educated, qualified pro-
viders, consistent with the intent of chapter 18.35 RCW.

Reasons Supporting Proposal: The proposed rule revi-
sions are necessary to remain current and in alignment with
commonly accepted industry standards. The proposed revi-
sions also clarify examination, education and supervision
requirements for applicants and credential holders, poten-
tially resulting in an increase and availability of quality hear-
ing and speech services to the public. These outcomes sup-
port the overarching board goal of access to safe, quality
healthcare services.

Statutory Authority for Adoption: RCW 18.35.161.

Statute Being Implemented: RCW 18.35.161.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Board of hearing and speech, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Kim-Boi Shadduck, Pro-
gram Manager, 111 Israel Road S.E., Tumwater, WA 98504,
360-236-2912.
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Kim-Boi Shadduck, Program Manager, Depart-
ment of Health, P.O. Box 47852, Tumwater, WA 98504,
phone 360-236-2912, fax 360-236-2901, TTY 360-833-6388
or 711, email kimboi.shadduck@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rules do not impact businesses.

December 4, 2018
Courtenay Hendricks, Chair
Board of Hearing and Speech

AMENDATORY SECTION (Amending WSR 15-14-092,
filed 6/29/15, effective 7/1/15)

WAC 246-828-020 Examinations. (1) ((AH)) A hear-
ing aid specialist credential applicant((s—are)) is required to
take the written International Licensing Exam developed by
the International Hearing Society or other entity approved by
the board. An applicant((s)) must obtain a passing score as
recommended by the examination administrator and as
approved by the board. An applicant may apply to take the
written examination no more than ninety days prior to the
anticipated completion date of the educational program. The
anticipated completion date must be verified by the educa-
tional program.

(2) Hearing aid specialist credential applicants who have
completed a board-approved nine-month certificate program
are required to take the practical examination approved by the
board. Applicants must obtain a passing score as recom-
mended by the examination administrator and as approved by
the board.

(3) Audiology credential applicants are required to take
the Praxis audiology exam or other entity approved by the
board. Applicants must obtain a passing score as recom-
mended by the examination administrator and as approved by
the board.

(4) Speech-language pathologist credential applicants
are required to take the Praxis speech-language pathology
exam or other entity approved by the board. Applicants must
obtain a passing score as recommended by the examination
administrator and as approved by the board.

(5) All credential applicants are required to take and pass
a jurisprudence examination approved by the board. The
passing score on the jurisprudence examination is one hun-
dred percent.

AMENDATORY SECTION (Amending WSR 15-14-092,
filed 6/29/15, effective 7/1/15)

WAC 246-828-025 Definitions. The ((feHowing)) defi-
nitions in this section apply throughout this chapter unless the
context clearly indicates otherwise.

(1) "Board-approved institution of higher education"
means:

Proposed
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(a) An institution offering a program in audiology or
speech-language pathology leading to a master's degree or its
equivalent, or a doctorate degree or its equivalent, that has
been accredited by the council on academic accreditation in
audiology and speech-language pathology, or an equivalent
program.

(b) An institution offering a speech-language pathology
assistant program or a speech, language, and hearing program
approved by the state board for community and technical col-
leges, the higher education coordinating board, or an equiva-
lent body from another state or province. Institutions where
education was obtained outside of the United States or Can-
ada has an equivalency determination completed by the
board. This program must lead to an associate of arts or sci-
ences degree, certificate of proficiency, or bachelor of arts or
sciences degree.

(c) A board-approved institution must integrate instruc-
tion in multicultural health as part of its basic education
preparation curriculum under RCW 43.70.615.

(2) "Direct supervision" means the supervisor is on-site
and in view during the procedures or tasks.

(3) "Indirect supervision" means the procedures or tasks
are performed under the supervising speech-language pathol-
ogist's, audiologist's, or hearing aid specialist's overall direc-
tion and control and the supervisor is accessible, but the
supervisor's presence is not required during the performance
of procedures or tasks.

(4) "Place or places of business" means a permanent
address open to the public, which may include an "establish-
ment" as defined in RCW 18.35.010(6), where a licensee
engages in the fitting and dispensing of hearing instruments.

(5) "Postgraduate professional work experience" means
a supervised full-time professional experience, or the part-
time equivalent, as defined in these rules, involving direct
patient or client contact, consultations, recordkeeping, and
administrative duties relevant to a bona fide program of clin-
ical work((=

" M 1 M n

)). Applicants
who obtain an Au.D. at a board-approved institution of

higher education are considered to have met the postgraduate
professional work experience requirement.

(6) "Purchaser”" or "buyer" means a patient, client, or
legally authorized representative.

AMENDATORY SECTION (Amending WSR 15-14-092,
filed 6/29/15, effective 7/1/15)

WAC 246-828-045 Interim permit—Audiologist and
speech-language pathologist. (1) The department will issue
an interim permit to any audiologist or speech-language
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pathologist applicant who has shown to the satisfaction of the
department that the applicant:

(a) Has completed the academic course work and clinical
practicum as required in RCW 18.35.040.

(b) Is supervised by a speech-language pathologist or
audiologist who is licensed and in good standing under chap-
ter 18.35 RCW unless otherwise approved by the board.

(c) Has paid the application and permit fee as required by
WAC 246-828-990.

(2) The interim permit must contain the name and title of
the approved supervisor ((Heensedunderchapter 1835
RCW)).

(3) The interim permit expires one year from the date it
is issued. The board may extend the interim permit up to an
additional twenty-four months to accommodate part-time
postgraduate professional work experience or upon request of
the interim permit holder due to illness or extenuating cir-
cumstances.

AMENDATORY SECTION (Amending WSR 15-14-092,
filed 6/29/15, effective 7/1/15)

WAC 246-828-04503 Postgraduate professional
work experience requirements—Audiologist and speech-
language pathologist. (1)(a) The interim permit period must
consist of at least thirty-six weeks of full-time postgraduate
professional work experience or its part-time equivalent.

((f2))) (b) Full-time post graduate professional experi-
ence means at least thirty hours per week over thirty-six
weeks. Postgraduate professional work experience must be
obtained over a period of at least thirty-six weeks, with a total
of at least one thousand eighty hours completed.

(c) Part-time equivalent means at least fifteen hours per
week completed within a thirty-six to seventy-two week time
frame, with a total of at least one thousand eighty hours com-
pleted. The board may extend the interim permit period under
WAC 246-828-045.

(d) Postgraduate professional work experience of less
than fifteen hours per week does not meet the requirement
and may not be counted toward the postgraduate professional
work experience. Experience of more than thirty hours per
week may not be used to shorten the postgraduate profes-
sional work experience to less than thirty-six weeks.

((®))) (2) The supervisor must submit to the department,
on a form provided by the department, documentation of
supervision and progress during the postgraduate profes-
sional work experience, at the end of ((each-three-month
period:

2))) the postgraduate professional work experience,
unless there are concerns documented by the supervisor.
Documented concerns must be submitted to the department
within thirty days.

(3) Postgraduate professional work experience will be
accepted if completed under a supervisor who is licensed and
in good standing under chapter 18.35 RCW or holds a license
in another state that the board has determined to be substan-
tially equivalent to Washington state.

(4) The supervisor must cosign all purchase agreements
in the fitting and dispensing of hearing instruments.
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AMENDATORY SECTION (Amending WSR 15-14-092,
filed 6/29/15, effective 7/1/15)

WAC 246-828-04505 ((Superviser—delegation{for))
Supervision of audiologist and speech-language patholo-

gist interim permit holders. (1) The supervisor may dele-
gate portions of the supervisory activities to another ((quak-
fred)) licensed supervisor of the same discipline ((in-anether
faetlity)) working for the same employer or contracting
entity. Before delegating supervision responsibility to
another licensed supervisor of the same discipline working
for a different employer or contracting entity, the supervisor
must obtain department approval.

(2) An interim permit holder may have more than one
approved supervisor when working under more than one
employer or contracting entity.

(3) The department may approve a qualified supervisor
upon the written request of the supervisor or the interim per-
mit holder.

() (4) The supervisor of an interim permit holder
who desires to terminate the responsibility as supervisor must
immediately notify the department in writing of the termina-
tion. The supervisor is responsible for the interim permit
holder until the notification of termination is received by the
department.

((4)) (5) The interim permit holder must immediately
report the termination of a supervisor to the department in
writing. The interim permit holder may only practice with an
approved supervisor.

((5))) (6) An audiologist or speech-language pathologist
licensed and in good standing under chapter 18.35 RCW may
supervise up to four interim permit holders concurrently.

AMENDATORY SECTION (Amending WSR 15-14-092,
filed 6/29/15, effective 7/1/15)

WAC 246-828-600 Approval of programs for hear-
ing aid specialist instruction. (1) Minimum educational
requirements for licensure to practice as a hearing aid special-
ist in Washington are:

(a) Satisfactory completion of a two-year degree pro-
gram in hearing aid specialist instruction approved by the
board. The board will consider for approval any program
which meets the requirements as outlined in this section;
((er))

(b) A two-year or four-year degree in a field of study
approved by the board from an accredited institution and sat-
isfactory completion of a nine-month certificate program in
hearing aid specialist instruction approved by the board.
Two-year and four-year degrees must be completed prior to
enrolling in a nine-month certificate program. The board will
consider for approval any program which meets the require-
ments as outlined in this section((z)); or

(c) Acceptable prerequisite degrees for entry into nine-
month certificate programs are baccalaureate or associate
degrees from accredited institutions in any field of study
which include at least five quarter credits or four semester
credits each of 100 level or greater English composition((;
basie-math;)) and humanities, and at least four quarter credits
or three semester credits of 100 level or greater basic math.
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(2) Procedure for approval of two-year degree programs
in hearing aid specialist instruction:

(a) An authorized representative of an institution may
apply for approval from the board.

(b) The application for approval must be submitted on
forms provided by the department.

(c) The authorized representative of the program may
request approval of the program as of the date of the applica-
tion or retroactively to a specified date.

(d) The program application for approval must include,
but may not be limited to, documentation required by the
board pertaining to curriculum standards as set in WAC 246-
828-615.

(e) A program must be fully recognized by the appropri-
ate accreditation body in that jurisdiction.

(f) The board will evaluate the application and may con-
duct a site inspection of the program prior to granting
approval by the board.

(g) Upon completion of the evaluation of the application,
the board may grant or deny approval or grant approval con-
ditioned upon appropriate modification of the application.

(h) An authorized representative of an approved program
must notify the board of significant changes with respect to
information provided on the application within sixty days of
change.

(3) Procedure for approval of nine-month certificate pro-
grams in hearing aid specialist instruction:

(a) An authorized representative of a program may apply
for approval from the board.

(b) The application for approval must be submitted on
forms provided by the department.

(c) The authorized representative of the program may
request approval of the program as of the date of the applica-
tion or retroactively to a specified date.

(d) The program application for approval must include,
but may not be limited to, documentation required by the
board pertaining to curriculum standards as set in WAC 246-
828-615.

(e) The board will evaluate the application and may con-
duct a site inspection of the program prior to granting
approval by the board.

(f) Upon completion of the evaluation of the application,
the board may grant or deny approval or grant approval con-
ditioned upon appropriate modification of the application.

(g) An authorized representative of an approved program
must notify the board of significant changes with respect to
information provided on the application within sixty days of
change.

(4) The board may inspect a currently approved program
or a program requesting approval. These inspections may be
at any reasonable time during the normal business hours of
the program. The board may withdraw its approval if it finds
the program has failed to comply with requirements of law,
administrative rules, or representations in the application.

Proposed
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REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-828-040 Examination review and appeal proce-
dures—Hearing aid specialist.

WSR 18-24-120
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed December 5, 2018, 9:29 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
12-070.

Title of Rule and Other Identifying Information: Highly
capable program, chapter 392-170 WAC.

Hearing Location(s): On January 8, 2019, at 9:00 a.m., at
the Office of Superintendent of Public Instruction (OSPI),
Brouillet Room, Old Capitol Building, 600 South Washing-
ton Street, Olympia, WA 98501. Those wishing to testify
should arrive by 9:00 a.m.

Date of Intended Adoption: January 11, 2019.

Submit Written Comments to: Jody Hess, OSPI, HiCap,
P.O. Box 47200, Olympia, WA 98504-7200, email jody.hess
@k12.wa.us, by January &, 2019.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by January 2,
2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
these proposed rules is to align the rules for the highly capa-
ble program to the statutory changes made to the program by
E2SSB 6362 (2018).

Reasons Supporting Proposal: E2SSB 6362 (2018)
added a new section to chapter 28A.300 RCW. The changes
go into effect for the 2018-19 school year. New language
added to the statute addresses requirements that districts fol-
low criteria specified in the law when identifying students for
highly capable services. The superintendent of public instruc-
tion is directed to require districts to follow these criteria and
to disseminate guidance that is updated and aligned with evi-
dence-based practices.

Statutory Authority for Adoption: RCW 28A.150.290,
28A.185.030, 28A.185.050.

Statute Being Implemented: RCW 28A.300.770.

Rule is not necessitated by federal law, federal or state
court decision.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.
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Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

December 5, 2018
Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 13-07-020,
filed 3/12/13, effective 4/12/13)

WAC 392-170-005 Authority. The authority for this
chapter is RCW 28A.150.290, 28A.185.030, and 28A.185.-
050, which authorize the superintendent of public instruction
to adopt rules and regulations for the administration of a pro-
gram for highly capable students in kindergarten through
twelfth grade, including the ((nreminatien)) referral, assess-
ment, and selection of such students.

AMENDATORY SECTION (Amending WSR 18-03-012,
filed 1/5/18, effective 2/5/18)

WAC 392-170-055 Assessment process for selection
as highly capable student. (1) The superintendent of public
instruction must require school districts to have identification

procedures for their highly capable programs that are clearly
stated and implemented by school districts using the follow-
ing criteria:

(a) Districts must use multiple objective criteria to iden-
tify students who are among the most highly capable. Multi-
ple pathways for qualifications must be available and no sin-
gle criterion may disqualify a student from identification;

(b) Highly capable selection decisions must be based on

consideration of criteria benchmarked on local norms, but
local norms may not be used as a more restrictive criteria than
national norms;

(c) Subjective measures such as teacher recommenda-
tions or report card grades may not be used to screen out a
student from assessment. These data points may be used
alongside other criteria during selection to support identifica-
tion, but may not be used to disqualify a student from being
identified; and

(d) To the extent practicable, screening and assessments
must be given in the native language of the student. If native
language screening and assessments are not available, a non-
verbal screening and assessment must be used.

(2) Students ((rominated)) referred for selection as a
highly capable student, unless eliminated through screening
as provided in WAC 392-170-045, shall be assessed by qual-
ified district personnel;

(((2) Disriets-—shal islo_obiceti teriof

identifieation-of students—-who-areameng-the-meost-highly
eapable:)) (3) There is no single prescribed method for iden-
tification of students among the most highly capable;

((3))) (4) Districts shall have a clearly defined and writ-
ten assessment process; and

() (5) Consistent with RCW 28A.185.020, district
practices for identifying the most highly capable students
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must prioritize equitable identification of low-income stu-
dents.

NEW SECTION

WAC 392-170-083 Guidance aligned with evidence-
based practices. The superintendent of public instruction
must disseminate guidance on best practices for highly capa-
ble programs that includes: Referral, screening, assessment,
selection, and placement. The guidance must be regularly
updated and aligned with evidence-based practices.

WSR 18-24-121
PROPOSED RULES
DEPARTMENT OF HEALTH
(Chiropractic Quality Assurance Commission)
[Filed December 5, 2018, 9:37 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
02-045.

Title of Rule and Other Identifying Information: WAC
246-808-020 Accreditation and Approval of Colleges—Pol-
icy (formerly Colleges—Policies), 246-808-030 Accredita-
tion of colleges—Procedure and 246-808-040 Colleges—
Educational standards required for accreditation, the chiro-
practic quality assurance commission (commission) is pro-
posing amending these sections to update, clarify, and mod-
ernize the language. Additionally, the commission is creating
WAC 246-808-050 Early remediation program—Purpose,
246-808-060 Early remediation program—Definitions, and
246-808-070 Early remediation program—Criteria. The
commission is proposing creating new sections as an alterna-
tive to certain disciplinary actions.

Hearing Location(s): On January 10, 2019, at 10:30 a.m.,
at the DoubleTree by Hilton - Seattle Airport, 18740 Interna-
tional Boulevard, Seattle, WA 98188.

Date of Intended Adoption: January 10, 2019.

Submit Written Comments to: Robert Nicoloff, Exectu-
tive Director, Chiropractic Quality Assurance Commission,
P.O. Box 47858, Olympia, WA 98504-7858, email https://
fortress.wa.gov/doh/policyreview, fax 360-236-2360, by
January 2, 2019.

Assistance for Persons with Disabilities: Contact Robert
Nicoloff, phone 360-236-4924, fax 360-236-2360, TTY 360-
833-6388 or 711, email cqac@doh.wa.gov, by January 2,
2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commission is
proposing to amend WAC 246-808-020, 246-808-030 and
246-808-040, to provide clarity and modernize the commis-
sion's accreditation and approval process. These rules were
last updated in 1996. Since that time, chiropractic profes-
sional best practices have evolved relative to policies, proce-
dures, and educational standards required for accreditation of
chiropractic colleges. Under the commission's regulatory
jurisdiction and authority, the proposal would maintain the
commission's authority to accredit chiropractic schools. It
also identifies established national and international chiro-
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practic bodies, such as the Council on Chiropractic Education
(CCE) and the Council on Chiropractic Education Interna-
tional (CCEI), citing their expertise in cost-effectively
assessing and validating chiropractic schools and colleges
that meet Washington's chiropractic educational require-
ments under chapter 18.25 RCW. New sections are added to
establish an early remediation process to better address minor
practice deficiencies not resulting in patient harm.

Reasons Supporting Proposal: Rules, policies, and pro-
cedures developed by the commission must promote the
delivery of quality health care to the residents of the state.
The proposal meets the intent of the statute by clarifying,
streamlining, and modernizing the rules, and to make the
rules consistent with current laws and practice standards for
accreditation and approval of college programs while further
protecting the public. Implementation of an early remediation
process would allow the commission to better address a
wider range of disciplinary issues to further patient safety.

Statutory Authority for Adoption: RCW 18.25.0171 and
18.130.050.

Statute Being Implemented: RCW 18.25.0171.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Chiropractic quality assurance com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Leann Yount, Program Manager, 111
Israel Road S.E., Tumwater, WA 98501, 360-236-2822; and
Enforcement: Tammy Kelley, Disciplinary Manager, 111
Israel Road S.E., Tumwater, WA 98501, 360-236-2326.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Robert Nicoloff, Executive Director,
Chiropractic Commission, P.O. Box 47858, Olympia, WA
98504-7858, phone 360-236-4924, fax 360-236-2360, TTY
360-833-6388 or 711, email cqac@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Minor cost
threshold = one percent of annual payroll of colleges, univer-
sities, and professional schools = $64,917. NAICS code
611310 lists annual payroll covering ninety-one establish-
ments at $590,748,000. ($590,748,000/91) * 0.01 = $64,917.

Annualized accreditation cost (see table below for
details):

First four years: $5,313 per year ($313 + $625 + $2625 +
$1750).

Fifth year and thereafter: $4,438 per year ($313 + $625 +
$2625 + 875).

Amount Description Requirements Notes
$2,500 Initial applica- | $2,500 one-time | For initial accredita-
tion fee tion only $2,500/8 =
$313 per year first
eight years
$5,000 Initial self- $5,000 one-time | For initial accredita-
study report tion only
$5,000/8 = $625 per
year first eight years

Proposed
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visit

every four years
after each com-
prehensive site
visit

Amount Description Requirements Notes
$21,000 Focused com- | Initial and every | $21,000/8 = $2,625
prehensive site | eight years per year
visit
$7,000 Interim site $7,000 once $7,000/4 = $1750

per year for the first
four years.

$7,000/8 = $875
annual cost for year
five and after.

(time x salary,
printing, copy-

Unavailable | College One-time Neither CCE nor the
resources to colleges contacted
prep CCE were willing to pro-
application vide this informa-

tion. They expressed
that it is propri-

nel for site vis-

its

ing, post- etary/confidential.
age...)

Unavailable | College Every four years | Costs may differ
resources to based on compre-
accompany/be hensive vs. interim
available to site visit (length of
CCE person- time and number of

personnel required).
Same as above.

Source: The Council on Chiropractic Education (CCE).
http://www.cce-usa.org/publications.html and http://www.
cce-usa.org/uploads/1/0/6/5/106500339/2018-01 cce__
manual_of policies.pdf.

December 4, 2018
Robert Nicoloff
Executive Director

AMENDATORY SECTION (Amending WSR 96-16-074,
filed 8/6/96, effective 9/6/96)

WAC 246-808-020 Accreditation and approval of
chiropractic colleges—Policy. (1) In determining a chiro-
practic college's eligibility for accreditation and approval in
the state of Washington, the commission may utilize((-atits
diseretion;)) recognized national or international chiropractic
accrediting ((asseetations;recognized-regional-acerediting

iations—and . rossionalfirms, .
and-individuals)) bodies that meet the criteria in WAC 246-
808-040 (3)(d), (e), and (f), unless the chiropractic college
applies directly to the commission for accreditation and
approval under RCW 18.25.025, and meets all criteria of
WAC 246-808-040.

(2) ((Aecereditation—shall—be)) The commission shall
accredit and approve chiropractic colleges primarily contin-
gent upon a course of study ((whieh)) that incorporates edu-
cationally sound practices and complies with the chiropractic
educational requirements for the state of Washington as
defined in WAC 246-808-040.

(()rAcellegemust-have-sueeessfully-graduated-a-elass
prier-to-making-applicationfor-acereditation:))

Proposed

AMENDATORY SECTION (Amending WSR 96-16-074,
filed 8/6/96, effective 9/6/96)

WAC 246-808-030 Accreditation of chiropractic col-
leges—Procedure. In determining a chiropractic college's
eligibility for accreditation and approval in the state of Wash-
ington, the chiropractic college must be accredited by a com-
mission-recognized national or international accrediting
body whose standards meet the criteria of WAC 246-808-040
(3)(d). (e), and (f), or receive accreditation and approval from
the commission in accordance with RCW 18.25.025 and
WAC 246-808-040.

(1) Application and determination. ((A—ehirepraetieeel-

(a) To apply for accreditation and approval by the com-

mission, a chiropractic college shall send a written request to
the commission requesting an application form. The appli-
cant shall complete the application form and submit it to the

commission, along with any accompanying documents, and
recent photographs of the chiropractic college or the build-

ings in which the chiropractic college is located.

(b) Within one hundred twenty days after the receipt of
the completed application, the commission shall consider the
application, determine whether or not the chiropractic college
fulfills the requirements ((for-aeereditation)) in WAC 246-
808-040, and notify the applicant((;bysrail;)) of the commis-
sion's determination. If the commission determines that the
chiropractic college ((is—net)) cannot be accredited and
approved ((fer-aeereditation)), the notice shall ((setferth))
include the reasons for denial. The commission may withhold
making a determination for a reasonable period of time for
any justifiable cause upon giving notice to the applicant.

(2) ((nterregatertes—H)) Additional information. The
commission ((desires;it)) may request additional information
from the applicant ((te)) including answers to specific inqui-
ries. The ((grantingor-the-dental-ofacereditationmay-be))
commission may grant or deny the accreditation and approval
contingent upon the applicants' response to such inquiries.

(3) ((oath—The-answers—to-theinquiriesinthe-applica-
tion;-and-any-otherinquiries;shall be swornto-befere-anotary
publie:

) Inspection. ((¥)) The commission ((desires;it)), at
its discretion, may make ((the)) a physical inspection of ((a
partiewlar)) the applicant's chiropractic college a condition
for ((its-being-aceredited-Reasonable-costsforneeessary-on-
eampus-visitation-shall-be-paid-by-the-applicant:

£5})) accreditation and approval.

(4) Duration. ((A—eelHege-whichis-enee-aeeredited)) An
accredited and approved chiropractic college shall continue
to be accredited and approved for ((se)) as long as it fulfills
the requirements ((set—feft-h—by—t-he—eeﬁmﬂsﬁeﬂ,—er—te—be—se’f

ot ol g . .
i bl
dence thata ee]“e] g] © }.*als feased] to fulﬁlli .the.feq&*ge]meﬂtsn the
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and-shall-inform-the-ecollege-of itsreasonsfor-deingse)) of
this chapter.

(_) A chiropractic college shall ((inferm)) report to the
commission ((ef)) any changes((;Hany;—in-—statas—whieh
could-reasonablyjeopardize-the)) to its accreditation status,
financial solvency, ownership status, administration, or cur-
riculum.

(b) A chiropractic college shall also report any changes
to its faculty, facilities, or equipment that may affect the chi-
ropractic college's qualifications for ((aeereditation—Sueh

tutional-representatives; place-the-institution-enprobation:
The-institution-shal-be-supplied)) commission accreditation
and approval.

5) Enforcement. The commission may place an accred-

ited and approved chiropractic college on probation when the

commission receives evidence that the chiropractic college is
not meeting criteria for continued commission accreditation

and approval. The commission will provide the chiropractic
college with a written statement of (( i

deficiencies describing the spemﬁc((s)) areas of ((%he)) non-
compliance. The commission and ((

eer-of the-institution)) the chiropractic college may agree on
a mutually acceptable timetable and procedures for correc-
tion of the deficiencies or the commission may set the timeta-
ble. Should the ((institatien)) chiropractic college not make
the required corrections ((reecommended)), or should further
deficiencies develop during the probation, the commission

may((after-meeting-with-institutional representatives;))
revoke the ((aeereditation)) approval of the chiropractic col-

lege. The commission need not place a chiropractic college
on probation before pursuing suspension or revocation of the

approval.
((€7) Reinstatement-of aceredited status—Onee the com-

lege)) (6) Appeal. A chiropractic college whose approval is
suspended or revoked may request an adjudicative proceed-
ing under chapter 246-11 WAC to contest the decision. A
request for an adjudicative proceeding must be filed with the
commission within thirty calendar days of ((reeeipt)) service
of the commission's ((w«itter)) notice of decision. ((Fe-be

WSR 18-24-121

AMENDATORY SECTION (Amending WSR 96-16-074,

filed 8/6/96, effective 9/6/96)

WAC 246-808-040 Chiropractic colleges—Educa-
tional standards required for accreditation and approval.
(1) ((Objeetives—TFhe-—ecolege)) A chiropractic college seek-

ing to obtain or maintain commission accreditation and
approval shall have clearly defined education objectives.

(2) Administration and organization((—)). The chiro-
practic college shall:

(a) Be incorporated as a nonprofit institution and recog-
nized as such by its state of domicile((<));

(b) Have a full-time administrator((-));

(c) Have either a president or a dean of education with a
doctor of chiropractic degree((:)); and

(d) Adopt ((petey—of)) policies on nondiscrimination as
to national origin, race, religion, or ((sex)) sexual orientation.

(3) The chiropractic college shall provide educational
offerings ((—Fhe-eellegeshall)) that:

(a) ((Previde-edueational-offerings-whichprepare)) Pre-

pare the student for successfully completing the licensing
examination and engaging in practice((s));

(b) ((Offer)) Have an educational program with a mini-
mum of four thousand ((in-elass)) classroom hours provided
over a four year academic term((<));

(c) Have available syllabi for all courses((<)):

(d) Offer a chiropractic curriculum as follows:

(1) Principles of chiropractic - Two hundred ((ir-elass))
classroom hours;

(ii) Adjustive technique - Four hundred ((in-elass))
classroom hours;

(iii) Spinal roentgenology - One hundred seventy-five
((in-etass)) classroom hours;

(iv) Symptomatology and diagnosis - Four hundred
twenty-five ((ir-elass)) classroom hours; and

(v) Clinic - Six hundred twenty-five ((in-elass)) class-
room hours.
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S;Eﬁal.iEl.a?ms}"f s zmsl. ether:: S]H.bjEEES SP e.sxﬁsally relatingto

)) The computation of hours required in subsection
(3)(d) of this section do not include mechanotherapy, physio-

therapy, acupuncture, acupressure, ((er-dietary-therapy)) or
any other therapy ((ineemputation-ofthe-qualifyringfour
thousand-classroom-hours:

€2))). and

(f) Maintain a clinical program sufficient to fulfill the
objectives of the chiropractic college.

(4) Faculty - The chiropractic college shall provide suffi-
cient faculty to support the educational program of the chiro-
practic college.

(5) Students - The chiropractic college shall:

(a) Select students on a nondiscriminatory basis((-));

(b) Require that students maintain a 2.00 grade point
average and have no chiropractic subject grade less than
((26-)) 2.00; and

(c) Require the student to complete a four-year academic
program ((whieh)) that meets all requirements of ((statate
and-rule)) chapter 18.25 RCW and this chapter for licensing
to practice chiropractic in Washington state.

(6) Physical facilities and equipment - The chiropractic
college shall:

(a) Maintain a library of size and quality sufficient to
serve the educational program(());

(b) Maintain a ((baste)) physical plant that facilitates the
educational program((<)); and

(c) Maintain clinic facilities that are of sufficient size and
equipped appropriately to serve the number of students
enrolled.

(7) Financial - The chiropractic college shall:

(a) Have adequate present and anticipated income to sus-
tain a sound educational program((:));

(b) Have well formulated plans for financing existing
and projected education programs((<)):

(¢) Have an annual audit of financial records by a
((EPA)) certified public accountant; and

(d) Make records available for review by the commission
upon request.

(8) Self-evaluation - The chiropractic college shall have
a program of continuing self-evaluation and such evaluation
must be made available upon request by the commission.

(9) A chiropractic college must have successfully gradu-

ated a class prior to making application for commission
accreditation and approval.

NEW SECTION

WAC 246-808-050 Early remediation program—
Purpose. The purpose of the early remediation program is to
address minor practice deficiencies that have not resulted in
patient harm. The early remediation program may include
education, training, and monitoring to improve the quality of
care and reduce the risk of patient harm.

WAC 246-808-060 and 246-808-070 establish the early
remediation program and its eligibility criteria and proce-
dures.

The commission intends to use the early remediation
program only in cases in which there is no evidence of patient
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harm as a direct result of the licensee's practice-related defi-
ciencies. The commission may resolve allegations of practice
deficiencies through early remediation during an investiga-
tion.

NEW SECTION

WAC 246-808-060 Early remediation program—
Definitions. The definitions in this section apply to WAC
246-808-050 through 246-808-070, unless the context clearly
requires otherwise.

(1) "Complaint" means a documented report of a possi-
ble violation of the Uniform Disciplinary Act, for which the
commission shall assess and may subsequently authorize an
investigation.

(2) "Licensee" means a chiropractor or chiropractic X-
ray technician who holds an active license under chapter
18.25 RCW.

(3) "Remediation plan" means a documented agreement
between the licensee named in the complaint(s) and the com-
mission listing remedial steps to be taken by the licensee to
resolve the identified practice deficiencies. Remediation
plans may include education, training, and monitoring of the
licensee.

NEW SECTION

WAC 246-808-070 Early remediation program—
Criteria. (1) The commission shall use the following criteria
to determine eligibility for early remediation:

(a) Practice limitations are not needed to ensure patient
protection;

(b) The identified practice deficiencies may be corrected
by education, training, monitoring, or any combination of
these;

(¢) The respondent is willing and able to participate in
the early remediation program; and

(d) The practice deficiency did not result in patient harm.

(2) The commission may offer a remediation plan to
resolve a complaint in cases of the following practice defi-
ciencies:

(a) Documentation of care;

(b) Radiographic standards;

(c) Billing and coding;

(d) Advertising or marketing;

(e) Continuing education; or

(f) Other minor practice concerns as determined by the
commission.

(3) The commission may offer a remediation plan to
resolve eligible complaints. Nothing in this section requires
the commission to offer a remediation plan. A licensee who
accepts a remediation plan waives any right to a hearing to
modify a remediation plan or challenge the commission's
decision regarding successful completion of a remediation
plan.

(4) The commission shall use the following process to
implement the early remediation program:

(a) After a preliminary investigation identifies the prac-
tice deficiencies, the commission shall apply criteria in sub-
sections (1) and (2) of this section to determine eligibility for
the early remediation program;
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(b) If all of the criteria are met, and if the commission
determines the licensee is eligible for participation in the
early remediation program, the commission shall propose a
remediation plan to the licensee;

(c) The commission shall evaluate whether the practice
deficiencies have been corrected and are unlikely to recur;

(d) The commission may decide to conduct a full inves-
tigation and consider disciplinary action if additional facts
become known or circumstances change such that the
licensee is no longer eligible based on the criteria in subsec-
tions (1) and (2) of this section; and

(e) If the licensee complies with the agreed remediation
plan, the commission may consider the licensee's completion
of the remediation plan as grounds to close the matter without
further action.

WSR 18-24-122
PROPOSED RULES
DEPARTMENT OF HEALTH
(Chiropractic Quality Assurance Commission)
[Filed December 5, 2018, 9:42 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 16-
21-066.

Title of Rule and Other Identifying Information: The chi-
ropractic quality assurance commission (commission) stan-
dards of care, WAC 246-808-320 Protected health informa-
tion (formerly privileged communications), 246-808-330
Discontinuation of care (formerly patient abandonment),
246-808-350 Unethical requests, 246-808-360 Patient wel-
fare, 246-808-370 Patient disclosure, 246-808-380 Degree of
skill, 246-808-390 Illegal practitioners, and 246-808-520
Identification. The commission is proposing to amend,
repeal, and update the rules to clarify and consolidate them.

Hearing Location(s): On January 10,2019, at 10:00 a.m.,
at the DoubleTree by Hilton - Seattle Airport, 18740 Interna-
tional Boulevard, Seattle, WA 98188.

Date of Intended Adoption: January 10, 2019.

Submit Written Comments to: Robert Nicoloff, Execu-
tive Director, Chiropractic Quality Assurance Commission,
P.O. Box 47858, Olympia, WA 98504-7858, email https://
fortress.wa.gov/doh/policyreview, fax 360-236-2360, by
January 2, 2019.

Assistance for Persons with Disabilities: Contact Robert
Nicoloff, phone 360-236-4924, fax 360-236-2360, TTY 360-
833-6388 or 711, email cqac@doh.wa.gov, by January 2,
2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commission is
proposing to amend WAC 246-808-320, 246-808-330, 246-
808-350, 246-808-360, 246-808-390 and 246-808-520, in
order to clarify, streamline, and modernize the rule language,
and to be consistent with current laws and practice standards.
The commission is also proposing to repeal WAC 246-808-
370 and 246-808-380, after incorporating the rule language
into other rule sections identified within the scope of rule
making.
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History: Except for revising individual rule sections, a
comprehensive review of the chiropractic chapter has not
been conducted since 1996. When completed, the proposed
changes will satisfy the requirements in law to review rules
every five years, along with other rule making currently
being done.

As part of the rules chapter review, the commission iden-
tified a need for the following improvements, updates, or
clarifications:

- Addition of direct references in WAC 246-808-320 to
state and federal regulations regarding protected health
information, in place of outdated language;

- Clear direction added to WAC 246-808-330 that a chiro-
practor must not neglect, ignore, abandon, or refuse to
provide treatment to a current patient without reasonable
cause, and the steps the chiropractor must take when
choosing to discontinue treatment. The current rule is
unclear and doesn't directly address patient abandon-
ment;

- Combination of four sections dealing with patient wel-
fare into one section and repeal of the other three sec-
tions (WAC 246-808-370, 246-808-380 and 246-808-
390, being added to WAC 246-808-360) making it easier
and more efficient for stakeholders to find. Additionally,
the commission is proposing repealing WAC 246-808-
390 Illegal practitioners, as this is an existing require-
ment in the chiropractic laws within RCW 18.25.002 and
18.25.011, and the Uniform Disciplinary Act in RCW
18.180.130, therefore making this rule redundant; and

- Clarification added to WAC 246-808-520 on how chiro-
practors must identify themselves and in WAC 246-808-
350 on unethical requests to conceal patient physical dis-
abilities or conditions.

The commission has determined that these sections are
outdated, unclear, duplicative of other rule sections, or did
not address the topic in the rule title (patient abandonment).
Therefore, the need for clarification and streamlining of these
rule sections was identified.

Reasons Supporting Proposal: It is the purpose of the
commission established under RCW 18.25.0151 to regulate
the competency and quality of professional health care pro-
viders under its jurisdiction by establishing, monitoring, and
enforcing qualifications for licensing, consistent standards of
practice, continuing competency mechanisms, and discipline.
Rules, policies, and procedures developed by the commission
must promote the delivery of quality health care to the resi-
dents of the state. The proposal meets the intent of the statute
by clarifying, streamlining, and modernizing the rules, by
making the rules consistent with current laws and practice
standards while further protecting the public, and by con-
densing similar rule sections into one rule for efficiency and
ease of use purposes.

Statutory Authority for Adoption: RCW 18.25.0171 and
18.130.050.

Statute Being Implemented: RCW 18.25.0171.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Leann Yount, Program Yount
[Manager], Chiropractic Quality Assurance Commission,
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P.O. Box 47858, Olympia, WA 9504-7858 [98504-7858],
governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Leann Yount, 310 Israel Road S.E.,
Tumwater, WA 98501, 360-236-2822; and Enforcement:
Tammy Kelley, 310 Israel Road S.E., Tumwater, WA 98501,
360-236-2822.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Leann Yount, Program Manager, Chiropractic
Quality Assurance Commission, P.O. Box 47858, Olympia,
WA 98504-7858, phone 360-236-2822, fax 360-236-2360,
TTY 360-833-6388 or 711, email cqac@doh.wa.gov.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
rules do not affect businesses.

December 3, 2018
Robert Nicoloff
Executive Director

AMENDATORY SECTION (Amending WSR 96-16-074,
filed 8/6/96, effective 9/6/96)

WAC 246-808-320 ((Privileged-eommunieations:))
Protected health information. ((A—€hiropractorshallnot;

A chlropractor shall comply with the prov1s10ns of the Fed-
eral Health Insurance Portability and Accountability Act, 42

U.S.C. Sec. 1302(a) and 42 U.S.C. Sec. 1302d-1320d-9, the
Health Information Portability and Accountability Act
(HIPAA), 45 C.F.R. Parts 160, 162, and 165.

AMENDATORY SECTION (Amending WSR 96-16-074,
filed 8/6/96, effective 9/6/96)

WAC 246-808-330 ((Patient-abandenment:)) Discon-
tinuation of care. ((Fhe-chiropractorshal-always-befree-to
aceept-orrejeetapartienlar patient; bearinginmind-that

] " b hall ’
health-and-welfare:)) If a chiropractor chooses to discontinue
care, the chiropractor shall:

(1) Advise the patient in writing and document in the
patient record that the chiropractor is terminating the doctor-
patient relationship; and

(2) Advise the patient to seek any future treatment from
another chiropractor or health care provider.

AMENDATORY SECTION (Amending WSR 96-16-074,
filed 8/6/96, effective 9/6/96)

WAC 246-808-350 Unethical requests. A chiropractor
shall not ((assistin-any-immeral practice suchas-aiding)) aid
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a patient in the pretense ((ef-disability-in-orderto-aveidjury

or-military-duty;)) or the concealment of a physical condition
or disability ((in-erderto-seeure-favorable-insuranee)).

AMENDATORY SECTION (Amending WSR 96-16-074,
filed 8/6/96, effective 9/6/96)

WAC 246-808-360 Patient welfare. The health and
welfare of the patient shall always be paramount((;and
f cr ] i : . lored-theindi Y
patient)).
(1) A chiropractor owes their patient(s) the highest
degree of skill and care.

(2) Absolute honesty shall characterize all transactions
with patients.
(3) A chiropractor shall act in the best interest of the

patient and not in the interest of any other party.

(4) A chiropractor shall provide evaluations, opinions,
and recommendations that are unbiased.

(5) A chiropractor shall neither intentionally exaggerate
nor minimize the gravity of the patient's condition, nor offer
any false hope or prognosis.

(6) A chiropractor shall provide the highest quality of
services regardless of expectation of reimbursement or lack
thereof, including care provided to an indigent patient.

AMENDATORY SECTION (Amending WSR 96-16-074,
filed 8/6/96, effective 9/6/96)

WAC 246-808-390 Illegal practitioners. A chiroprac-
tor((s)) shall safeguard their profession by exposing those
who ((mightattemptte)) practice without proper creden-
tials((;end-byreperting-violations-ef the lawsregulatingehi-
ropractie-to-the-proper-autherities)). This is in addition to

mandatory reporting rules adopted by the secretary of health.

AMENDATORY SECTION (Amending WSR 96-16-074,
filed 8/6/96, effective 9/6/96)

WAC 246-808-520 Identification. (1) ((A)) When
using their name, a licensed chiropractor must clearly iden-
tify oneself as a chiropractor on ((histher)) their office signs,
web site, business cards, letterhead, electronic and other
media with the use of one or more of the following: Doctor of
chiropractic; D.C.; D.C., Ph.C.; chiropractor; or chiropractic
physician consistent with RCW 18.25.090.

2 «
presented)) A chiropractor shall identify and present their
chiropractic practice in a dignified manner, and ((shalnet

be)) not in a sensational or misleading way.

(3) A chiropractor practicing in a multidisciplinary set-

ting must identify oneself as a chiropractor.

(4) Nothing in this section prohibits the use of a business
name that does not include one of the terms in subsection (1)
of this section.
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-808-370 Patient disclosure.
WAC 246-808-380 Degree of skill.

WSR 18-24-124
PROPOSED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed December 5, 2018, 10:29 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
12-001.

Title of Rule and Other Identifying Information:
Amends WAC 181-80-010 and 181-80-020; and creates new
WAC 181-80-002 and 181-80-005 describing statutory
authority and a definitions section. Amendments address
requirements for alternative route programs (WAC 181-80-
010) and the types of routes available for programs to
develop (WAC 181-80-020). Laws of 2017 HB [EHB] 1654
directed the professional educator standards board (PESB) to
create explicit requirements for these programs in WAC.

Hearing Location(s): On January 10, 2019, at 8:30 a.m.,
ESD 113, at 6005 Tyee Drive S.W., Tumwater, WA 98512.

Date of Intended Adoption: January 10, 2019.

Submit Written Comments to: David Brenna, 600 Wash-
ington Street, Olympia, WA 98504, email david.brenna@
k12.wa.us, by January 3, 2019.

Assistance for Persons with Disabilities: Contact David
Brenna, phone 360-725-6238, fax 360-586-4548, email
david.brenna@k12.wa.us, by January 3, 2019.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: In removing
explicit requirements from statute, PESB was required to
address requirements in Washington Administrative Code.

Reasons Supporting Proposal: Statutory requirement.

Statutory Authority for Adoption: Chapter 28A.410
RCW.

Statute Being Implemented: RCW 28B.660.020 and
[28B.660.]035.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: PESB, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: David Brenna, 600
Washington Street, Olympia, WA 98504, 360-725-6238.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. No costs involved.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only

correct typographical errors, make address or name

WSR 18-24-124

changes, or clarify language of a rule without chang-
ing its effect; rule content is explicitly and specifi-
cally dictated by statute; and rules adopt, amend, or
repeal a procedure, practice, or requirement relating
to agency hearings; or a filing or related process
requirement for applying to an agency for a license

or permit.
December 5, 2018
David Brenna
Senior Policy Analyst
NEW SECTION

WAC 181-80-002 Authority. As provided for in RCW
28A.410.210, 28A.660.020, and 28A.660.035, the Washing-
ton professional educator standards board establishes policies
and requirements for the preparation and certification of edu-
cators, including establishing policies for the approval of
nontraditional preparation program providers, providing
oversight and accountability related to the quality and effec-
tiveness of these programs, and constructing rules that
address the competitive grant process and program design.
The professional educator standards board will accept pro-
posals for educator preparation programs from community
college and nonhigher education providers as described in
RCW 28A.410.290. The professional educator standards
board has the authority to implement the articulated pathway
for teacher preparation and certification as described in RCW
28A.410.292.

NEW SECTION

WAC 181-80-005 Definitions. The following defini-
tions shall apply to terms used in this chapter:

(1) Clinical practice: "Clinical practice" means the
period during a field experience where the candidate prac-
tices or serves in the role for which he or she is being pre-
pared. Clinical practice must take place in an education set-
ting and under the general supervision of a certificated prac-
titioner in the role for which the candidate is seeking
certification, as defined in WAC 181-78A-010.

(2) District staff member: For the purposes of chapter
181-80 WAC, these candidates may be classified district staff
members, or district staff members who hold initial, continu-
ing, or limited career technical education certificates, or dis-
trict early learning education staff.

(3) Field experience: "Field experience" means learning
experiences in school, clinical, or laboratory settings. These
learning experiences must be related to specific program out-
comes and designed to integrate educational theory, knowl-
edge, and skills in actual practice under the direction of a
qualified supervisor as defined in WAC 181-78A-010.

(4) Internship: "Internship" means the period of clinical
practice for candidates enrolled in approved administrator,
school counselor, and school psychologist preparation pro-
grams as defined in WAC 181-78A-010.

(5) Preresidency intensive academy: The preresidency
intensive academy shall require candidates to, prior to begin-
ning residency, gain foundational knowledge in professional
educator standards board-approved program domain stan-
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dards; an introduction to the culture of schools, lesson plan-
ning, and basic classroom management; and must require
training in cultural competency.

(6) Residency: A residency is a year-long field experi-
ence with a minimum of five hundred forty hours of student
teaching. Residency is facilitated through partnership of
preparation program and school district. Mentoring is
required for the duration of the residency.

(7) Student teaching: "Student teaching" means the
period of clinical practice for individuals enrolled in teacher
preparation programs as defined in WAC 181-78A-010.

AMENDATORY SECTION (Amending WSR 17-18-006,
filed 8/24/17, effective 9/24/17)

WAC 181-80-010 Basic requirements. (1) ((Fhepre-

Alternatlve routes to teacher certlﬁcatlon programs are part-
nerships between professional educator standards board-
approved preparation program((s)) providers, Washington
school districts, and other partners as appropriate. These part-
nerships are focused on district-specific teacher shortage
areas. Authorized alternative routes partnerships are eligible
to apply for the alternative routes block grant and to facilitate
alternative route conditional scholarship program as
described in RCW 28A.660.050.

(2) Each prospective teacher preparation program pro-
vider, in cooperation with a Washington school district or

consortia of school districts ((applyingte-eperate-an)) operat-

ing an approved alternative route to teacher certification pro-

gram ((shall-ineladeinitspropesalto-the Washingtonprefes-
stonal-edueator-standards-board:

lars)) must meet the following requirements:

(a) Partnership requirements. Alternative routes provid-
ers shall establish an alternative routes partnership memoran-
dum of agreement (MOA) between the approved teacher
preparation program provider and each partnering district or

consortia of districts. Each MOA shall require:
(i) An identification, indication of commitment, and

description of the role of approved teacher preparation pro-
gram provider and partnering district or consortia of districts,
including specific duties of each partner;
(i1) The role of each partner in candidate recruitment,
(iii) The role of each partner in field placement and stu-
dent teaching and a description of when each begins within

the program;
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(iv) The role of each partner in mentorship selection,
training, and support;

(v) A description of how the district intends for the alter-
native route program to support its workforce development

WSR 18-24-124

(1) ((Adternative—route—programs—eperating)) Route [:

Providers approved to offer route one programs shall enroll

currently employed ((elessified-instractional-empleyees))

district staff members with transferable associate degrees

plan and how the presence of alternative route candidates will
advance its school improvement plans.
(b) Programmatic requirements. Programs shall uphold

the following requirements in addition to requirements and
standards listed in chapter 181-78 A WAC.

(1) Ensure candidates meet assessment requirements for
basic skills, content knowledge, and performance-based
assessment per RCW 28A.410.220, 28A.410.280, and WAC
181-78A-300(3).

(i1) Fingerprint and character clearance under RCW
28A.410.010 must be current at all times during the field
experience for candidates who do not hold a valid Washing-
ton certificate.

(iii) Clinical practice for teacher candidates should con-
sist of no less than five hundred forty hours in classroom set-
tings.

(iv) Mentorship requirements must be met in accordance
with WAC 181-78A-220 and 181-78A-300 and each candi-
date must be assigned a mentor. The candidate must receive
mentoring for the duration of the residency.

(v) Teacher development plan: Ensure the design and use
of a teacher development plan for each candidate. The plan
shall specify the alternative route coursework and training
required of each candidate and shall be developed by compar-
ing the candidate's prior experience and coursework with the
state's standards for residency certification. The plan must
also include:

(A) Identification of one or more tools to be used to
assess a candidate's performance once the candidate is about
halfway through their residency;

(B) Recognition for relevant prior learning within the
teacher development plan that demonstrates meeting resi-
dency certification competencies; and

(C) A description of the criteria that would result in early
exit from the program with residency certification.

Shortage areas. Alternative route programs shall
enroll candidates in a subject or geographic endorsement
shortage area, as defined by the professional educator stan-
dards board including, but not limited to, bilingual, English
language learner, special education, early childhood educa-
tion, and areas with shortages due to geographic location as

determined by the professional educator standards board.

AMENDATORY SECTION (Amending WSR 17-18-006,
filed 8/24/17, effective 9/24/17)

WAC 181-80-020 Program types. Alternative route
programs under this chapter shall operate one to four specific

route programs. Successful completion of ((the-pregramshal

make-a-eandidate-eligible)) an alternative route program shall
meet the program completion requirements for residency

teacher certification. The mentor of the teacher candidate at
the school and the supervisor of the teacher candidate from
the teacher preparation program provider must both agree
that the teacher candidate has successfully completed the pro-
gram.

seeking residency teacher certification ((with-endersements

in-speeial-eduecation; bilingnal-edueation;-or English-as-asee-
ond-Hanguagett-is-anticipated-that)). Candidates enrolled in
((thisreute-will)) route one program may complete both their

baccalaureate degree and requirements for residency certifi-

cation in two years or less((;-ineluding-a-mentored-internship
to-be-completed-inthe-final yearIn-additiens partnershippro-

grams)). Program providers and partners shall uphold entry
requirements for route one candidates that include:

(a) A transferable associate degree, or associate degree,
or associate of applied science, or ninety quarter credits or the
equivalent in semester credits from an accredited institution
of higher education;

(b) District or building validation of qualifications,
including one year of successful student interaction and lead-

(2) Route 2: Providers approved to offer route two pro-
grams shall enroll currently employed ((elassifted)) district
staff members with baccalaureate degrees seeking residency

teacher certification ((in-subjeetmatter shortage-areas-and
areas-with-shertages-due-to-geographielocation)). Candidates
enrolled in this route must complete a ((meﬂfefed—mffems%ﬁp

gfafﬁs)) preresidency 1ntens1ve academy. Program Dr0v1ders
and partners shall uphold entry requirements for candidates

that include:

(a) A baccalaureate degree from an accredited institution
of higher education;

(b) District or building validation of qualifications,
including one year of successful student interaction and lead-
ership ((as-elassified-staff;

exam)).

3«
ate)) Route 3: Providers approved to offer route three pro-
grams shall enroll individuals with baccalaureate degrees,
who are not employed in the district at the time of applica-

tion. ((Wheﬁjse}'eem&g—eaﬁdfda%es—feﬁeef&ﬁe&&eﬂ—thmugh
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dldates enrolled in thls route must complete a preres1dencv
intensive academy. Program providers and partners shall
uphold entry requirements for candidates that include:

(a) A baccalaureate degree from ((a—regionally)) an
accredlted institution of hlgher educatlon((—"Phe—mdw-tdua-l—s

te))); and

(b) External validation of qualifications, including
demonstrated ((sueeessfut)) experience with students or chil-
dren, such as reference letters and letters of support from pre-
vious employers((;

(4) Route 4: Providers approved to offer route four pro-

grams shall enroll individuals with baccalaureate degrees,
who are employed in the district at the time of application, or

who hold ((eeﬂd-r&eﬁaJ—Ee&ekﬂﬂg—eeﬁkﬁes&es—er—eme%geﬂey

)) limited certificates as
described in WAC 181-79A-231, or hold initial, continuing,
or limited career technical education certificates as described
in chapter 181-77 WAC. Candidates enrolled in this route
must complete a preresidency intensive academy. The candi-
date will be delegated primary responsibility for planning,
conducting, and evaluating instructional activities. Program
providers and partners shall uphold entry requirements for

candidates that include:

(a) A baccalaureate degree from ((a—regionally)) an
accredlted institution of h1gher educatlon((—’Phe—mdrméual-s

(b) External validation of qualifications, including
demonstrated ((steeessfal)) experience with students or chil-
dren, such as reference letters and letters of support from pre-
vious employers((z

(5) Applicants for alternative route programs who are
eligible veterans or National Guard members and who meet
the entry requirements for the alternative route program for
which application is made shall be given preference in admis-
sion.
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