Washington State Register, Issue 20-07

WSR 20-07-014
PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed March 5, 2020, 2:58 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
23-061.

Title of Rule and Other Identifying Information: Amend-
ing chapter 172-191 WAC, Student education records.

Hearing Location(s): On May 11, 2020, at 10:00 a.m., at
Eastern Washington University, Main Campus, 526 5th
Street, 215A Tawanka Hall, Cheney, WA 99004.

Date of Intended Adoption: May 29, 2020.

Submit Written Comments to: Joseph Fuxa, Eastern
Washington University, 526 5th Street, 21 1A Tawanka Hall,
Cheney, WA 99004, email jfuxa@ewu.edu, fax 509-359-
2874, by May 11, 2020.

Assistance for Persons with Disabilities: Contact Joseph
Fuxa, phone 509-359-7496, fax 506-359-2874 [509-359-
2874], email jfuxa@ewu.edu, by May 11, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The modifications
to WAC 172-191-310 are needed to address changes in prac-
tice and procedure.

Reasons Supporting Proposal: The modifications are
needed to address enrollment status as a form of directory
information as well as changes to position titles regarding
responsibilities for hearings.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Joseph Fuxa, 211A Tawanka Hall, 509-359-7496; Imple-
mentation and Enforcement: Dr. Mary Cullinan, 214 Showal-
ter Hall, 509-359-6362.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

Pursuant to RCW 34.5.328 (5)(a)(i), this agency is not an
agency mandated to comply with RCW 34.05.328. Further,
the agency does not voluntarily make that section applicable
to the adoption of this rules pursuant to subsection (5)(a)(ii),
and to date, the joint administrative rules review committee
has not made the section applicable to the adoption of this
rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

March 5, 2020
Joseph Fuxa
Policy and Compliance Manager
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AMENDATORY SECTION (Amending WSR 09-19-064,
filed 9/14/09, effective 10/15/09)

WAC 172-191-070 Hearings. Following receipt of a
request for a hearing under WAC 172-191-060, the registrar
will schedule the hearing. The ((asseetate)) assistant vice
president ((fer-enrelmentserviees)) and registrar or his/her
designee will act as the hearing officer and will provide the
student with written notice of the hearing's date, time and
place reasonably in advance of the hearing. The student will
be provided an opportunity to present evidence relevant to
the contested part of the education record. The student may,
at his/her own expense, be assisted or represented by one or
more individuals of his/her own choice, including an attor-
ney.

(1) The ((asseetate)) assistant vice president ((ferenrel-
ment-serviees)) and registrar or his/her designee will render
his/her decision in writing within a reasonable period of time
following the hearing. The decision of the officer shall be the
university's final decision. The decision must be based solely
on the evidence presented at the hearing, and must include a
summary of the evidence and the reasons for the decision.
The ((asseetate)) assistant vice president ((forenrellmentser-
viees)) and registrar or his/her designee cannot have a direct
interest in the outcome of the hearing.

(2) If the ((asseetate)) assistant vice president ((fer
enrelmentserviees)) and registrar or his/her designee deter-
mines that the record is inaccurate, misleading, or in violation
of the privacy rights of the student and grants the student's
appeal, the ((asseetate)) assistant vice president ((for-enrel-
ment-serviees)) and registrar or his/her designee will amend
the education records of the student accordingly and inform
the student in writing of his/her decision and of the amend-
ment.

(3) If the ((asseetate)) assistant vice president ((fer
enrelmentserviees)) and registrar or his/her designee deter-
mines that the record is accurate, not misleading and not in
violation of the privacy rights of the student and denies the
student's appeal, the ((asseetate)) assistant vice president
((ferenreHment-serviees)) and registrar or his/her designee
shall notify the student of his/her decision in writing and shall
inform them of the right to place a statement in the record
commenting on the contested information in the record or
stating why he/she disagrees with the decision of the univer-
sity or both. The university must maintain the statement with
the contested part of the record for as long as the record is
maintained and must disclose the statement whenever it dis-
closes the portion of the record to which the statement relates.

(4) The appropriateness of official academic grades is
not subject to review pursuant to this process.

AMENDATORY SECTION (Amending WSR 18-06-024,
filed 2/27/18, effective 3/30/18)

WAC 172-191-100 Directory information. Directory
information is defined to include: Student's name, address,
email address, telephone number, participation in officially
recognized activities and sports, weight, height and birth
dates of athletic team members; dates of attendance at the
university, enrollment status, degrees and awards received,
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and the most recent previous educational agency or institu-
tion attended by the student.

The university may release "directory information"
unless the student files a written request restricting the disclo-
sure of the information. A student's election to opt out of
directory information disclosures does not prevent the uni-
versity from disclosing or requiring a student to disclose his/
her name, identifier, or university email address in a class in
which the student is enrolled.

WSR 20-07-015
PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed March 5, 2020, 3:00 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
04-006.

Title of Rule and Other Identifying Information: Amend-
ing chapter 172-121 WAC, Student conduct code.

Hearing Location(s): On May 11, 2020, at 10:00 a.m., at
Eastern Washington University, Main Campus, 526 Sth
Street, 215A Tawanka Hall, Cheney, WA 99004.

Date of Intended Adoption: May 29, 2020.

Submit Written Comments to: Joseph Fuxa, Eastern
Washington University, 526 5th Street, 21 1A Tawanka Hall,
Cheney, WA 99004, email jfuxa@ewu.edu, fax 509-359-
2874, by May 11, 2020.

Assistance for Persons with Disabilities: Contact Joseph
Fuxa, phone 509-359-7496, fax 506-359-2874 [509-359-
2874], email jfuxa@ewu.edu, by May 11, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The modifications
to chapter 172-121 WAC are needed to update university
processes and procedures.

Reasons Supporting Proposal: Revisions are needed to
update university processes and procedures to reflect changes
in federal rules.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Joseph Fuxa, 211A Tawanka Hall, 509-359-7496; Imple-
mentation and Enforcement: Dr. Mary Cullinan, 214 Showal-
ter Hall, 509-359-6362.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.5.328 [34.05.328] (5)(a)(i),
this agency is not an agency mandated to comply with RCW
34.05.328. Further, the agency does not voluntarily make that
section applicable to the adoption of this rule pursuant to sub-
section (5)(a)(ii), and to date, the joint administrative rules
review committee has not made the section applicable to the
adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Proposed
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Is exempt under RCW 19.85.024(4).

March 5, 2020
Joseph Fuxa
Policy and Compliance Manager

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-020 Definitions. For purposes of the
student conduct code, chapter 172-121 WAC, the definitions
in this section apply.

"Appeal authority" refers to the conduct review official
presiding over an appeal under WAC 172-121-130.

"Appellant" refers to any respondent or complainant who
appeals the decisions or sanctions of a hearing authority
under WAC 172-121-130.

"Brief hearing" refers to a brief conduct review hearing
before a conduct review officer ((er-the-student-diseiplinary
eouneil)) for allegations that, if substantiated by a preponder-
ance of evidence, would result in a sanction less than a sus-
pension or expulsion and that do not involve felony-level
sexual misconduct.

"Business days" refers to the days and hours the univer-
sity is open for business. Business days are Monday through
Friday, from 8:00 a.m. to 5:00 p.m., excluding holidays as set
forth in the university holiday schedule.

"Complainant" means the person who was subjected to
the alleged misconduct. The complainant may or may not be
the reporting party. If the person who was subjected to the
alleged misconduct does not wish to pursue a student conduct
case, the university may choose to fill the role of the com-
plainant throughout the student conduct proceedings.

"Conduct review officer" or "CRO" refers to the person
designated to serve as the decision maker for a brief or full
hearing.

"Council" or "the council" refers to the student disci-
plinary council as described in WAC 172-121-070.

"Council hearing" refers to a ((brief)) full conduct
review hearing before the student disciplinary council.

"Dean of students" refers to the dean of students or des-
ignee.

"Director of SRR" refers to the director of student rights
and responsibilities or designee.

"Filing" means to actually deliver documents. Docu-
ments required to be filed with a specific person under these
rules shall be deemed filed upon actual receipt during office
hours at EWU. Papers may be filed by delivering them to the
dean of student's office, sending them via United States mail,
properly addressed, postage prepaid, to 301 Pence Union
Building, or emailing them to srr@ewu.edu.

"Full hearing" refers to a full conduct reviewing hearing
before ((a—eonduetreview—officer(CROY)) the council for
allegations that, if substantiated by a preponderance of the
evidence, could result in a sanction of a suspension or expul-
sion, or that constitute felony-level sexual misconduct.

"Hearing authority" refers to the university official or
student disciplinary council who holds a conduct review
hearing.

"Interpersonal violence" encompasses domestic vio-
lence, dating violence, and stalking for the purposes of WAC




Washington State Register, Issue 20-07

172-121-030 through 172-121-140 and for trainings provided
on campus.

"Notify" means to provide notice to a person. A person
may be notified in person, by telephone, by sending notice to
the person's university email account, by leaving a message
on his or her personal telephone, or by sending the notice in
the United States mail, properly addressed, postage prepaid,
to the person's last known address.

"Off-campus" refers to any location or facility that is not
owned, leased, rented, or operated by Eastern Washington
University.

"Party/parties" refers to the complainant and the respon-
dent.

"Policies" or "university policy" refers to the written reg-
ulations of the university, including the standards of conduct
for students, residence life handbook, housing contract, uni-
versity policies, and graduate/undergraduate catalogs and
handbooks.

"Recognized student organizations" refers to clubs, orga-
nizations, societies or similarly organized groups recognized
by the university or the associated students of Eastern Wash-
ington University (ASEWU).

"Reporting party" means the person who notifies student
rights and responsibilities of alleged misconduct by a student
or student organization. The reporting party may also be the
complainant, but need not be the complainant.

"Respondent" refers to any student or student organiza-
tion accused of violating the student conduct code under this
chapter.

"Serve" means to post a document in the United States
mail, properly addressed, postage prepaid, to a person's last
known address, personal service, or electronic service to the
person's university email account. Service by mail is com-
plete upon deposit in the United States mail.

"Session council" refers to the student disciplinary coun-
cil members selected for a specific hearing or appeal.

"Sexual misconduct” encompasses sexual harassment,
((domestie—violeneedatingvioleneestalking—and)) acts of
nonconsensual sexual activity, and other forms of sexual mis-
conduct as defined in WAC 172-121-200 for the purposes of
WAC 172-121-030 through 172-121-140 and for trainings
provided on campus. ((Hewever;-in-the-vielations—seetionin
WACH2-121-200-the-violations-are-defined separately-and
neneonsensual-sexual-aetivity:))

"Student" includes all of the following:

(a) Any applicant who becomes enrolled, for violations
of the code committed as part of the application process or
committed following the applicant's submission of the appli-
cation until the time of official enrollment;

(b) Any person currently enrolled at the university;

(c) Nonmatriculated, international students attending
institutes or foreign study programs through the university;
and

(d) Any person who was previously enrolled at the uni-
versity for violations of the code committed while enrolled. A
person who engaged in conduct in violation of the student
conduct code while a student remains subject to action under
this code even if the person has graduated, withdrawn, or is
not currently enrolled for any reason.
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"University" means Eastern Washington University.

"University official" includes any person employed or
contracted by the university, performing assigned administra-
tive or professional responsibilities.

"University premises" means buildings and/or property
(including adjacent streets and sidewalks) which are owned,
leased, rented or operated by the university, to include all sat-
ellite campuses affiliated with the university.

"University president" refers to the university president
or designee.

"Vice president for student affairs" refers to the vice
president for student affairs or designee.

AMENDATORY SECTION (Amending WSR 19-01-047,
filed 12/13/18, effective 1/13/19)

WAC 172-121-030 Rights of students. Any student or
student organization charged with any violation of the stu-
dent conduct code and the complainant in the case of an alle-
gation of sexual misconduct or interpersonal violence, have
the following rights:

(1) The right to a fair and impartial conduct review pro-
cess;

(2) The right to prior written notice to attend a ((prelimi-
nary)) prehearing conference or hearing;

(3) The right to remain silent during any conduct review
hearing;

(4) The right to know who filed the complaint against
them as described in WAC 172-121-110;

(5) The right to speak on their own behalf in all proceed-
ings;

(6) The right to hear all information and view all material
presented against him or her;

(7) The right to call witnesses as described in WAC 172-
121-121 or 172-121-122;

(8) The right to ask or submit questions to be asked of
witnesses for a full hearing, in a method determined by the
conduct review officer, as described in WAC 172-121-122;

(9) The right to consult an advisor as described in WAC
172-121-105(3);

(10) The right to be presumed not responsible;

(11) The right to appeal as provided in WAC 172-121-
130; and

((()) (12) The right to be subjected to university disci-
plinary action only one time for the same conduct.

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-070 Conduct review officials. (1) The
director of SRR or designee shall:

(a) Serve as the primary point of contact for all matters
relating to student conduct code violations and proceedings;

(b) Manage the proceedings as described in this chapter;

(c) Maintain all records of conduct review proceedings
as described in WAC 172-121-080;

(d) Ensure complaints are promptly investigated and
resolved as required by federal and state laws; and

(e) Review off-campus incidents of alleged misconduct
and make determinations as to whether the conduct involved
adversely affects the university community and/or the pursuit
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of its objectives and whether the conduct process should be
initiated.

(2) Conduct review officer (CRO): The university presi-
dent delegates to the vice president of student affairs the
authority to designate one or more CRO(s). The director of
SRR may be designated as a CRO. The CRO(s) shall preside

over brief hearings((;-eeunetl-hearings;)) and full conduct
hearings under this chapter ((and-shall-serve-as-the-deeisten

makerin-such-easesunless-a-briefhearing is-held-before-the
student-diseiplinary-eouneil)). For brief hearings, the CRO
shall serve as the decision maker. For full hearings, the CRO

shall serve as the presiding officer and is also a voting mem-
ber of the council.

As the presiding officer, in full hearings the CRO has
authority to:

(a) Determine the order of presentation of evidence;

(b) Administer oaths and affirmations;

(c) Issue subpoenas pursuant to RCW 34.05.446;

(d) Rule on procedural matters, objections, and motions;

(e) Rule on motions for summary judgment;

(f) Rule on offers of proof and receive relevant evidence;

(g) Pursuant to RCW 34.05.449(5), close parts of a hear-
ing to public observation or order the exclusion of witnesses
upon a showing of good cause;

(h) Question witnesses in an impartial manner to develop
any facts deemed necessary to fairly and adequately decide
the matter;

(1) Call additional witnesses and request additional
exhibits deemed necessary to complete the record and receive
such evidence subject to each party's opportunity for cross-
examination and rebuttal;

(j) Take official notice of facts pursuant to RCW 34.05.
452(5);

(k) Regulate the course of the hearing and take any
appropriate action necessary to maintain order during the
hearing;

(1) Permit or require oral argument or briefs and deter-
mine the time limits for submission thereof;

(m) Issue an order of default;

(n) Hold prehearing conferences; and

(o) Take any other action necessary and authorized by
any applicable statute or rule.

(3) Student disciplinary council: ((AH-briefhearings-are
X .
SE}.*EEIH}EEI. ith-a-CRO-unless-one .Ef .Ehi. parttes “q.ﬂi.sm 2
brief }.Tﬂlﬂﬂg before the S“'Em]ﬁ Ehf“f.hﬂmji EE;;?E‘E} II;;E
+21-1436-)) The council serves as the decision maker for full
hearings.

(a) Council pool: For each academic year, a pool of
council members shall be established. All members of the
council pool are appointed by the vice president for student
affairs. Appointment of council pool members is as follows:

(1) Faculty and staff members are appointed for three-
year terms. Student members are appointed for one-year
terms;

(1) Council chair: The ((direeter-efSRR;)) dean of stu-
dents or designee((5)) shall serve as chair of council proceed-

ings ((but-willnethave-therightto-vete; exeeptintheeaseof

ate)) and has the right to vote;
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(iii) Vacancies: Council pool vacancies shall be filled as
needed through appointment by the vice president for student
affairs.

(b) Session councﬂ When a student dlsmphnary council
is needed for a ((

SRR)) full hearing, the dean of students shall select available
members from the council pool to serve as the session coun-

cil. Each session council must include ((a-quoram—A-quorum
o ; | hicl nehudeat]

>

could-be-astudent-or-faculty/staff-member)) three members.

The council may consist of students, staff, or faculty mem-

bers.

(4) Investigator: In all sexual misconduct cases and cer-
tain other cases, the ((ERO)) director of SRR may assign a
complaint to an investigator to conduct an investigation. The
investigator will provide a written investigative report to the
((€RO)) director of SRR.

(5) Presenter in cases of a full hearing, a person will
present a case against the respondent on behalf of the univer-
sity. The presenter will call witnesses, ask questions, and
offer evidence during the hearing. The presenter may be the
director of SRR, designee, or an assistant attorney general
appearing on behalf of the university.

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-075 Conflicts of interest. (1) Individu-
als who play a role in receiving, investigating, ((advising;))
presiding over, and making decisions pertaining to individual
student conduct cases shall not have any conflict of interest in
the process or a bias for or against complainants or respon-

dents generally or an individual complainant or respondent.
A conflict of interest exists if the investigator, ((adviser;))

presiding officer or decision maker is the respondent, com-
plainant, or a witness; if the respondent, complainant, or wit-
ness is a family member or friend; if the individual has a per-
sonal interest or bias; or if the individual has previously
served in an advisory capacity for any of the parties or wit-
nesses. In the event such a conflict arises in the process, the
person shall disclose such interest to the parties. Parties to the
complaint who believe a university official involved in the
process has a conflict of interest may report such concerns to
the director of SRR or the dean of students. The director or
dean shall determine whether a conflict of interest exists and
take appropriate action.

(2) Challenges to council membership. Members of the
student disciplinary council and the conduct review officer
(CRO) are subject to the conflict of interest limitations set
forth in subsection (1) of this section.

(a) If a member has such a conflict, the person shall
recuse him/herself from further involvement in the case. In
the event such a conflict arises after the council has been
selected or during a proceeding, the member shall disclose
the conflict to the parties.

(b) A member's or the CRO's eligibility to participate in
a case may be challenged by parties to the case or by other
council members at any time by submitting a motion to dis-
qualify to the CRO. When such a challenge is made, the ses-
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sion council, excluding the person alleged to have a conflict
of interest, shall make a decision on the challenge.

(c) If a member is disqualified or disqualifies him/herself
from a case, the ((directerof-SRR)) CRO will appoint a
replacement.

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-080 Administration and records. (1)
Student conduct code.

(a) Interpretation: Any questions regarding the interpre-
tation or application of this student conduct code are referred
to the vice president for student affairs for final determina-
tion.

(b) Review: This student conduct code shall be reviewed
at least every three years under the direction of the vice pres-
ident for student affairs.

(2) Records of conduct review proceedings.

(a) Records of conduct review proceedings under this
chapter shall be prepared by the conduct review official(s)
involved and maintained by the director of SRR. As much as
possible, records should include:

(1) A summary of the proceedings during a prehearing
conference;

(i1) An audio recording of conduct review hearings;

(i) All letters, statements, memoranda, decisions,
orders, notices, and other documents related to conduct
review proceedings;

(iv) Any images, articles, recordings, or other materials
presented as evidence in a conduct review proceeding;

(v) A statement of matters officially noticed or consid-
ered by the council or conduct review officer (CRO);

(vi) Evidence submitted, whether or not accepted, any
objections and rulings, any cross-examination questions sub-
mitted to the council and rulings on such questions;

(vil) Proposed findings, requested orders, and excep-
tions;

(viii) Recording of the hearing and subsequent transcript,
if any;

(ix) Any staff memorandum to the extent required by
RCW 34.05.476; and

(x) Matters placed on the record after any ex parte com-
munication. "Ex parte" means when a member of the student
discipline council or CRO communicates with a party about a
nonprocedural matter regarding the hearing when the other
party is not present.

(b) The director of SRR shall keep records of conduct
review proceedings for seven years.

(¢) Records of conduct review proceedings are the prop-
erty of the university and are confidential to the extent pro-
vided in applicable law.

(d) Prior to the final disposition of a case, the respondent
may review the records relative to their case. The respondent
shall request to review the case records by contacting the
CRO. The CRO shall make every reasonable effort to support
the respondent's request.

(3) Student disciplinary records.

(a) Student disciplinary records are confidential and
shall be treated consistently with the requirements of the
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Family Educational Rights and Privacy Act (FERPA) and
applicable law. Disciplinary records shall be maintained in
accordance with the university's records retention schedule.

(b) Release of student disciplinary records. The univer-
sity shall not communicate a student's disciplinary record to
any person or agency outside the university without the prior
written consent of the student, except as required or permitted
by law. Exceptions include, but are not limited to:

(1) The student's parents or legal guardians may review
these records as permitted by FERPA (20 U.S.C. Sec. 1232g;
34 C.F.R. Part 99).

(i) Release to another educational institution, upon
request, where the student seeks or intends to enroll, as
allowed by FERPA (20 U.S.C. Sec. 1232g; 34 C.F.R. Part
99).

(iii) In response to a judicial order or a lawfully issued
subpoena.

(iv) The university shall release information related to
disciplinary records to complainants or other persons as
required by Title IX of the Education Amendments of 1972,
the Jeanne Clery Disclosure of Campus Security Policy and
Campus Crime Statistics Act, and other state and federal
laws.

(v) Disciplinary records will be made available to hear-
ing councils and university personnel as needed for legiti-
mate educational purposes.

(vi) A student may authorize release of their own disci-
plinary record to a third party in compliance with FERPA (20
U.S.C. Sec. 1232g; 34 C.F.R. Part 99) by providing a written
consent to student rights and responsibilities.

(vii) Any student may review his/her own disciplinary
records by contacting student rights and responsibilities.

(viii) A student may obtain a copy of their disciplinary
record by making a written request to student rights and
responsibilities. Student rights and responsibilities may
charge the student a reasonable amount to cover copying
expenses.

(ix) The university may disclose to a student's parents a
violation of any federal, state, or local law, or of any univer-
sity policy or rules regarding use or possession of alcohol or
a controlled substance so long as the student is under the age
of twenty-one at the time of the disclosure to the parent.

(c) When disciplinary records are released, personally
identifiable information may be redacted to protect the pri-
vacy of others as permitted by law.

(d) Supportive measures. The university will keep any

supportive measures provided to the complainant or respon-
dent in sexual misconduct or interpersonal violence cases

confidential to the extent that maintaining such confidential-
ity will not impair the ability of the university to provide the
supportive measures.

(4) Holds:

(a) Types of holds. Holds placed on a student's academic
records may prevent admission, registration, graduation, or
other academic activities. Holds may also restrict access to
transcripts, grades, or other academic records.

(b) Discretionary holds: The CRO may place a hold on a
student's academic records in either of the following situa-
tions:
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(i) Pending the student's satisfactory completion of any
sanctions imposed by a conduct review hearing; or

(ii) If the student fails to respond to any properly deliv-
ered notice from the CRO.

(c) Required holds: The CRO shall place a hold on a stu-
dent's academic record if the student is the respondent to a
violation of the conduct code and has withdrawn from the
university, or if the student withdraws from the university
after a complaint is filed against the student. A hold is also
required if a student is subject to a pending student conduct
complaint at the time of graduation. This hold shall remain in
place until the allegation or complaint is resolved.

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-100 Complaints. (1) Filing of com-
plaints.

(a) Any person may file a complaint against a student or
student organization for violation of the student conduct
code.

(b) A person wishing to file a complaint under the stu-
dent conduct code must submit the complaint, in writing, to
one of the following:

(1) Student rights and responsibilities; or

(i1) The office of the dean of students.

(c) Filing a complaint under the student conduct code
does not prohibit or limit a person's right to file complaints or
charges with other civil and/or criminal authorities for viola-
tions of local, county, state, or federal law.

(d) All student conduct code complaints will be for-
warded to the director of SRR for further review and action.

(e) In cases where the university is acting as the com-
plainant, an EWU employee shall initiate the complaint. In
cases of sexual misconduct, if the university has actual
knowledge regarding reports by multiple complainants of
conduct by the same respondent that could constitute sexual
misconduct, the Title IX coordinator will file a formal com-
plaint against the respondent.

(2) Complaint review. Upon receipt of a complaint, the
director of SRR shall review the complaint to determine
whether it includes allegations of sexual misconduct, inter-

Washington State Register, Issue 20-07

(a) Report to Title IX coordinator. The director of SRR
shall report all complaints which may constitute any form of
sexual misconduct or interpersonal violence to the university
Title IX coordinator within twenty-four hours.

(b) Formal complaints. Solely in cases of sexual miscon-
duct, the university will not move forward with initiating an
investigation or student conduct hearing unless SRR has
received a document signed by the complainant or Title IX

coordinator alleging sexual misconduct against a respondent
about conduct within the university's jurisdiction as defined

by this code and requesting initiation of the student conduct
process. If the alleged sexual misconduct would not consti-
tute a violation of the code even if proved by a preponderance
of the evidence or if the university does not have jurisdiction,
the university will dismiss the formal complaint.

In all other types of cases, a formal complaint is not
required.

(c) Prompt resolution. The university shall investigate
any complaint alleging sexual misconduct or interpersonal
violence when it is legally required to do so to determine if
the university will pursue the incident under this student con-
duct code and/or refer the incident to other departments or
agencies for further criminal, civil, or disciplinary action. All
allegations of sexual misconduct or interpersonal violence
shall be promptly investigated and resolved. The university's
goal is to have complaints of sexual misconduct resolved
within ninety days. If the university needs additional times,
the director of SRR must provide written notice to the com-
plainant and respondent of the delay and the reasons for the
delay. Delays and extensions beyond the ninety days must be
based on good cause.

(d) Investigations. The university will investigate all for-
mal complaints of sexual misconduct and interpersonal vio-
lence and may. at its discretion, ask for an investigation of
other alleged misconduct. During the investigation, the inves-
tigator is responsible for gathering evidence sufficient to
reach a determination regarding responsibility under this

code. The investigator will contact the complainant, respon-
dent, and other witnesses to ask questions and gather relevant

evidence. Parties may be assisted by an advisor during the
investigative process. During the investigation, parties will
be provided with an equal opportunity to identify witnesses
and other inculpatory and exculpatory evidence. Prior to any

personal violence and/or criminal conduct that will require
special processing under subsection (3) of this section and
whether appropriate law enforcement or other authorities
should be notified. The director of SRR shall also review the
complaint to determine whether the allegations may lead to a
possible sanction of suspension, expulsion, or if the allega-
tions rise to the level of a felony under Washington criminal
law. All allegations that may lead to a possible suspension,
expulsion, or that rise to the level of felony sexual miscon-
duct under Washington criminal law shall be referred for a
university investigation and full hearing under WAC 172-
121-122.

(3) Sexual misconduct and interpersonal violence pro-
ceedings. Except where specifically stated, this section
applies to all allegations the university receives of sexual
misconduct or interpersonal violence regardless of the possi-
ble level of sanction or where the alleged acts occurred.

Proposed

[6]

investigatory interview, the investigator will provide written
notice of the meeting with the date, time, location, partici-
pants, and purpose at least three days prior to any investiga-
tory interview unless such notice is waived by the party. At
the conclusion of the investigation, the investigator will pre-

pare a final written report. The investigative report, along
with any evidence collected during the investigation, shall

then be transmitted to the director of SRR at least ten days
prior to any hearing. A copy of the report must also be pro-
vided to the parties for their review and written response.
((€e))) (e) Confidentiality. To facilitate the investigative
process and protect the privacy of those involved, all infor-
mation will be maintained in a confidential manner to the
fullest extent permissible by law. During an investigation,
complaint information will be disseminated on a need-to-
know basis. If the complainant wishes to remain anonymous,
the university will take all reasonable steps to investigate the
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allegation without disclosing the name of the complainant to
the extent allowed by state and federal law. If the com-
plainant wishes to remain anonymous, the university shall
inform them that its ability to investigate and respond to the
allegation will be limited. The university cannot ensure con-
fidentiality, as its legal obligations under federal or state law
may require investigation of the allegation and possible dis-
closure of the complainant's name. Reports of crimes to the
campus community shall not include the names of the com-
plainants. Files subject to public disclosure will be released to
the extent required by law.

((6))) (f) Right to file a criminal report. Once the univer-
sity is notified of an allegation of sexual misconduct or inter-
personal violence, it will notify the potential complainant of
their right to file a criminal complaint with campus or local
law enforcement. If the complainant in such circumstances
wishes to report the conduct to local law enforcement, the
university will assist them in doing so. The university will
also notify the complainant that he or she is not required to
file a report with local law enforcement. The university will
report allegations of sexual misconduct or interpersonal vio-
lence to law enforcement or other authorities consistent with
federal, state, and local law.

(4) ((nterim)) Supportive measures and interim restric-
tions. During the complaint review, the director of SRR or
Title IX coordinator will review whether any ((interim)) sup-
portive measures or interim restrictions are needed. ((Iaterin))
Supportive measures and interim restrictions are addressed in
WAC 172-121-140.

(5) SRR will follow up with the parties as described
below.

(a) For cases other than sexual misconduct or interper-
sonal violence, the director of SRR will contact the parties
and provide them with the following information:

(1) The parties' rights under the student conduct code;

(i1) A summary of the allegations the complainant has
against the respondent;

(iii) The potential conduct code violations related to the
allegations; and

(iv) How to report any subsequent problems or retalia-
tion, including intimidation, threats, coercion, or discrimina-
tion.

(b) In all cases alleging sexual misconduct or interper-
sonal violence, the director of SRR will, in addition to the
information specified under (a) of this subsection, provide
both parties with written information that will include, at a
minimum:

(1) The student's rights and options, including options to
avoid contact with the other party; a list of available univer-
sity and community resources for counseling, health, mental
health, victim advocacy, legal assistance, visa and immigra-
tion assistance, student financial aid, and other academic and
housing services at the university and in the community; and
options for, available assistance in, and how to request
changes to academic, living, transportation, and working sit-
uations or protective measures;

(i1) The importance of preserving evidence of the alleged
incident and procedures to follow to preserve evidence of the
alleged incident;

(iil) Who will receive a report of the allegation;
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(iv) Their right to file or not file a criminal complaint as
detailed above and the ability to be assisted by campus
authorities in notifying law enforcement authorities if the
complainant wishes to do so;

(v) A list of resources for obtaining protective, no con-
tact, restraining, or similar orders, if applicable;

(vi) The procedures the university will follow when
determining if discipline is appropriate;

(vii) Steps the university will take to ensure confidential-
ity of complainants and other necessary parties and the limits
this may place on the university's ability to investigate and
respond, as set forth above; and

(viii) Information regarding the university's policy
against retaliation, steps the university will take to prevent
and respond to any retaliation, and how the student should
report retaliation or new incidents.

(6) Following the complaint review, the director of SRR
will either dismiss the matter or arrange a ((preliminary)) pre-
hearing conference.

(a) Dismiss the matter. If the director of SRR determines
the allegations, even if true, would not rise to the level of a
conduct violation, he/she may dismiss the matter. In such
cases, the director of SRR will prepare a written record of the
dismissal. The director of SRR will also notify the com-
plainant of their decision, if such notification is permissible
under FERPA. The dismissal letter, along with the original
complaint and any other related documents, will be main-
tained as described in WAC 172-121-080. In cases of sexual
misconduct or interpersonal violence, the complainant may
request a review of the dismissal by the dean of students by
filing a request for review with the director of SRR within
seven business days of receiving notice of the dismissal.

(b) ((Preliminary)) Prehearing conference. If the director
of SRR does not dismiss the matter he/she will arrange a

((pretiminary)) prehearing conference as described in WAC
172-121-110.

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-105 Conduct review proceedings. (1)
General provisions:

(a) Conduct review proceedings in which the potential
sanction is less than suspension, expulsion, or do not involve
allegations of felony level sexual misconduct are brief hear-
ings in accordance with WAC 172-108-050(3). Conduct
review proceedings in which the potential sanction is suspen-
sion, expulsion, or that involve allegations of felony level
sexual misconduct are considered full hearings under the
Administrative Procedure Act.

(b) Nonjudicial proceedings: Formal rules of process,
procedure, and/or technical rules, such as are applied in crim-
inal or civil courts, do not apply in student conduct code pro-
ceedings.

(2) Notification for student organizations: When a
charge is directed towards a student organization, the conduct
review officer (CRO) will communicate all matters relative
to conduct review proceedings with the president of the orga-
nization or their designee.

Proposed
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(3) Advisors: The complainant and the respondent may
be assisted by one advisor of their choice, subject to the fol-
lowing provisions:

(a) Any fees or expenses associated with the services of
an advisor are the responsibility of the complainant or the
respondent that employed the advisor;

(b) The advisor may be an attorney or any other person
of the student's choosing;

(c) The advisor must provide the CRO with a FERPA
release signed by the student they are assisting;

(d) If a complainant or the respondent is represented by
an attorney, the attorney shall provide the CRO and other par-
ties with the attorney's name, address, telephone number, and
email address. The attorney must file a notice of appearance
when hired to represent a person and a notice of withdrawal
upon withdrawal of representation. A notice of appearance
must be filed at least two business days prior to any conduct
review proceeding;

(e) If a complainant or respondent wishes to have an
advisor and is not able to identify one, the student may con-
tact SRR for assistance in finding an advisor.

(4) Review of evidence:

(a) In brief hearings, the respondent, and, in cases of sex-
ual misconduct or interpersonal violence, the complainant
may request to view material related to their case prior to a
scheduled hearing by contacting the CRO. To facilitate this
process, the party should contact the CRO as early as possible
prior to the scheduled hearing. The CRO shall make a reason-
able effort to support the request to the extent allowable by
state and federal law.

(b) In council hearings, the parties may request to view
material related to the case prior to the scheduled hearing by
contacting the ((ERO)) director of SRR. To facilitate this
process, the party should contact the ((ERO)) director as
early as possible prior to the scheduled hearing. The ((ERO))
director shall make a reasonable effort to support the request
to the extent allowable by state and federal law.

(5) Continuances: Continuances, extensions of time, and
adjournments may be ordered by the CRO. A party may file
a timely request for a continuance if the party shows good
cause for the continuance. A request for a continuance may
be oral or written. Before granting a motion for a continu-
ance, the CRO shall allow any other party to object to the
request. The CRO will make a decision on the request and
will communicate his/her decision in writing to the parties
along with the reasons for granting or denying the request.

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-110 Notice of allegations and initial
scheduling. (1) Scheduling. If, after reviewing a complaint,
the director of SRR decides to initiate conduct review pro-
ceedings, the director shall, within ten business days of
receiving the initial complaint, appoint a conduct review offi-
cer (CRO) to the case and notify the respondent. In cases
alleging sexual misconduct or interpersonal violence, the
CRO and session council assigned must have completed
training on issues relating to sexual misconduct, the Violence

Proposed
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Against Women Reauthorization Act, and Title IX require-
ments. Notification of the allegations to the respondent must:

(a) Be made in writing;

(b) Include a written list of the allegations against the
respondent with sufficient details of the allegations based on
current information including, if known, date and time of the
incident, description of the conduct, and the specific sections
of this code allegedly violated;

(c) Indicate whether or not the allegation has been
assigned to a university investigator and, if so, provide the
contact information for the investigator; ((and))

(d) A reminder that the code prohibits knowingly making
false statements or knowingly submitting false information
during the student conduct process; and

(e) In cases where an allegation is not assigned to an
investigator, the information contained in subsection (2) of
this section.

(2) After the conclusion of an investigation, or in cases
where there is not an investigation, the director will provide
written notice to the student the name of the CRO assigned to

the case and the ((deadline-for-the-respondent-to-contact-the
CRO 1 hedul L ; Wi

ible. .
EEFEfEEES.]S]iIHE k.hf. Eligmlhlm f.Ei Ehel Fesp E;i]dsﬂ: te E]Em;.m the
3y Fail L 1ed tent_fail ]

the-preliminary-conference-andnotifythe respondent)) date
of the prehearing conference. The notice must also inform the
parties of their right to inspect or review evidence as provided
for in this code. The notification shall be in writing and shall
include a date, time, and location of the ((prelminary)) pre-
hearing conference.

((4))) (3) Follow up with complainant. In all cases alleg-
ing sexual misconduct or interpersonal violence or if there
will be a full hearing, the SRR office shall notify the com-
plainant(s) of the date, time, and location of the ((prelimi-
nary)) prehearing conference and of their right to attend the
conference. The SRR office shall also follow up with the
complainant(s)/respondent(s) to inform them of the process
of reporting any retaliation or new incidents. If the com-
plainant has experienced any type of retaliatory behavior, the
university shall take immediate steps to protect the com-
plainant from further harassment or retaliation.

(4) If additional information is learned during the inves-
tigation that may rise to additional allegations, the university
must provide the respondent with an updated notice of allega-
tions.

(5) The procedures for the ((preliminary)) prehearing
conference for brief hearings is contained in WAC 172-121-

121. The procedures for the ((preliminary-and)) prehearing
conference for full hearings is contained in WAC 172-121-

122.

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-121 Brief hearings. Brief hearing pro-
cedures.




Washington State Register, Issue 20-07

(1) The conduct review officer (CRO) may hold a brief
hearing with the respondent if the proposed sanction is less
than a suspension and the allegations do not involve felony

1evel sexual mlsconduct ((A—fespeﬂdeﬂt—s-h&}l—be—rﬁfem&ed—ef

S.“"d]eﬁt dlse*phﬁe eeb‘*.*] e]ﬂ B. ﬁ}esls .Eh;e] ‘eSp. eﬁde]f“] Ialfﬁ*ma

>

dueted-with-a-CRO:))

(2) General provisions.

(a) Hearing authority: The CRO exercises control over
hearing proceedings. All procedural questions are subject to
the final decision of the CRO.

(b) Closing hearings: All conduct review hearings will
be closed. Admission of any person to a conduct review hear-
ing shall be at the discretion of the hearing authority.

(c) Consolidation of hearings: In the event that one or
more students are charged with the same misconduct arising
from the same occurrence, the hearing authority may conduct
separate hearings for each student or consolidate the hearings
as practical, as long as consolidation does not impinge on the
rights of any student.

(3) Appearance.

(a) Failure to appear: In cases where proper notice has
been given but the respondent fails to attend a conduct review
hearing, the hearing authority shall decide the case based on
the information available, without the respondent's input.

(b) Appearance: The parties will be provided options for
reasonable alternative arrangements if they do not wish to be
present in the same room as the other student during the hear-
ing. The parties may appear at the conduct review hearing in
person, through telephone conference, or through any other
practical means of communication, subject to the limits set
forth below in (e) of this subsection. If a party does not
appear at the hearing, the hearing authority will decide the
case based on the information available.

(c) Advisors: The complainant and the respondent may
be assisted by one advisor during conduct review hearings as
described in WAC 172-121-105.

(d) Disruption of proceedings: Any person, including the
respondent, who disrupts a hearing, may be excluded from
the proceedings.

(e) ((Felephenie)) Electronic appearance. In the interest
of fairness and expedience, the CRO may permit any person
to appear by telephone, audio tape, written statement, or other
means, as appropriate, if the rights of the parties will not be
substantially prejudiced by a telephonic appearance as deter-
mined by the CRO.

(4) Standard of proof. The hearing authority shall deter-
mine whether the respondent violated the student conduct
code, as charged, based on a preponderance of the evidence.
A preponderance means, based on the evidence admitted,
whether it is more probable than not that the respondent vio-
lated the student conduct code. For cases of sexual miscon-
duct, the university bears the burden of proof.

(5) ((Preliminary)) Prehearing conference. The SRR

office will schedule a ((preliminary)) prehearing conference
with the respondent. Only the respondent and the respon-

dent's advisor may appear at the preliminary conference,
unless the case involves alleged sexual misconduct or inter-
personal violence. In cases alleging sexual misconduct or
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interpersonal violence, the respondent and the complainant,
along with their advisors, if they choose to have an advisor,

may appear at the same or separate ((preliminary)) prehear-
ing conferences. The purpose of the ((preliminary)) prehear-
ing conference is to advise the parties regarding the student
conduct process. During the ((preliminary)) prehearing con-
ference, the CRO will:

(a) Review the written list of allegations with the respon-
dent;

(b) Inform the respondent who is bringing the complaint
against them,;

(¢) Provide the respondent with a copy of the student
conduct code and any other relevant university policies;

(d) Explain the respondent's rights under the student
code;

(e) Explain the conduct review procedures;

(f) Explain the respondent's and complainant's rights and
responsibilities in the conduct review process; and

(g) Explain possible penalties under the student conduct
code.

At the end of the ((preliminary)) prehearing conference,
the CRO will either conduct or schedule a brief hearing with
the respondent as set forth in this subsection. If proper notice
was given of the ((preliminary)) prehearing conference and
the respondent fails to attend the conference, the CRO may
either proceed with the brief hearing and decide the case
based on the information available, or place a hold on the
respondent's academic records as described in WAC 172-
121-080 until the respondent cooperates with the student con-
duct process.

(6) Scheduling. A brief hearing may take place immedi-
ately following the ((preliminary)) prehearing conference or
it may be scheduled for a later date or time, except that, in
cases of sexual misconduct or interpersonal violence, a brief
hearing cannot take place without first notifying the com-
plainant/respondent of the hearing. If the brief hearing will be
held at a later date or time, the CRO shall schedule the hear-
ing and notify the respondent and, in the case of sexual mis-
conduct or interpersonal violence, the complainant of the
date, time, and place of the hearing. The CRO may coordi-
nate with the parties to facilitate scheduling, but is not
required to do so.

(7) If the respondent fails to appear at the brief hearing,
the CRO may conduct the hearing without the respondent
present. The CRO may also place a hold on the respondent's
academic records under WAC 172-121-080 until the respon-
dent cooperates with the student conduct process.

(8) Deliberation. After the hearing, the CRO ((andfer
eeunetl)) shall decide whether the respondent violated the
student conduct code based on a preponderance of the evi-

dence. ((Fei;ee&neﬂ—heﬁfmgs—&re—eeﬁﬁeﬂ—sh-aﬂ—mee{—m
05668 ESS}Eﬁ Elﬁd, ﬁhlﬁ Seven bHSiﬁeSS dﬂ? Sn dete'fﬂﬁﬂe b?

majerity-vote-whether-therespendent-vielated-the-student
conduetcode:)) All admitted evidence must be objectively
evaluated, including both inculpatory and exculpatory evi-
dence.

(a) If the CRO ((andfereouneil)) determines that there is
not sufficient information to establish a violation by a pre-
ponderance of evidence, the CRO ((andfereouneil)) shall dis-
miss the complaint.

Proposed
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(b) If the CRO ((andlor—eouneil)) determines that the
respondent violated the student conduct code, the CRO
((andfor-eouneil)) shall impose any number of sanctions as
described in WAC 172-121-210, except suspension or expul-
sion.

(9) Sanctions. In determining what sanctions shall be
imposed, the ((kearingautherity)) CRO may consider the evi-
dence presented at the hearing as well as any information
contained in the student's disciplinary and academic records.
If a student fails to appear for a hearing, then the ((hearings))
CRO authority shall review the evidence provided and may
consider information available from the student's disciplinary
and academic records in determining what sanction should be
imposed.

(10) Notification. The CRO((;-andterthe-presiding-offi-
eerineases-of a-couneil-hearing;)) shall serve the respondent

with a decision including its findings, conclusions, and ratio-
nale. The decision shall address credibility issues if credibil-
ity or witness demeanor was a substantial factor in the
((eouneit's/ERO's)) CRO's decision. Credibility determina-
tions may not be based on a person's status as a complainant,
respondent, or witness. The findings shall be based exclu-
sively on the evidence provided at the hearing. The decision

must also ((identify-the)) include:

« Identification of the section of the code alleged to have
been violated:

» A description of the procedural steps taken from the

receipt of the complaint through the determination, including
any notifications to the parties, interviews, methods to gather

evidence, and hearings;

* Findings of fact supporting the determination;

* Conclusions regarding the application of the code to the
facts along with the rationale for each determination;

¢ Sanctions and remedies;

* Respondent's right to appeal.

In cases of sexual misconduct or interpersonal violence,
the complainant shall be provided with written notice of:

(a) The university's determination as to whether such
sexual misconduct occurred;

(b) The complainant's right to appeal;

(¢) Any change to the results that occurs prior to the time
that such results become final; and when such results become
final (20 U.S.C. 1092(f)).

Information regarding the discipline of the respondent
will not be released unless:

(i) The information contained in the record directly
relates to the complainant, such as an order requiring the
respondent to not contact the complainant; or

(i1)) The misconduct involves a crime of violence or a
sexual assault, including rape, dating violence, domestic vio-
lence or stalking as defined in 42 U.S.C. Sec. 13925(a).

(11) Finality. The CRQ's decision becomes final at either
the conclusion or the appeal process under this code, if an
appeal is filed, or if an appeal is not filed, the date on which
an appeal would no longer be timely.

Proposed
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AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-122 Full hearing procedures. (1)
Scheduling and notification. Full hearings are used for allega-
tions which, if substantiated by a preponderance of the evi-
dence, could result in a sanction of suspension or expulsion
or that involve felony-level sexual misconduct. Following
provision of the notice of allegations to the respondent, as set
forth in WAC 172-121-110, the SRR office shall arrange for
a ((preliminary)) prehearing conference.

(2) General provisions.

(a) Hearing authority: The CRO exercises control over
hearing proceedings. All procedural questions are subject to
the final decision of the CRO. The CRO chairs the disci-
plinary council.

(b) Closed hearings: All conduct review hearings will be
closed. Admission of any person to a conduct review hearing
shall be at the discretion of the CRO.

(c) Consolidation of hearings: In the event that one or
more students are charged with the same misconduct arising
from the same occurrence, the ((ERO)) council may conduct
separate hearings for each student or consolidate the hearings
as practical, as long as consolidation does not impinge on the
rights of any student.

(3) Appearance.

(a) Failure to appear: In cases where proper notice has
been given but the respondent fails to attend a conduct review
hearing, the ((ERO)) council shall decide the case based on
the information available, without the respondent's input.

(b) Appearance: The parties will be provided options for
reasonable alternative arrangements if they do not wish to be
present in the same room as the other student during the hear-
ing. The parties may appear at the conduct review hearing in

person((—ehfeugh—te}epheﬁe—eeﬂfefeﬁee—er—thfeﬁgh—aﬂy—e%hef
practical-means-of communieation)) via a method that allows

the council to hear the parties and physically observe them
while testifying, subject to the limits set forth below in (e) of
this subsection. If a party does not appear at the hearing, the
((€RO)) council will decide the case based on the informa-
tion available except that, in cases of sexual misconduct only,
no information provided by a person may be considered by
the council if the person does not appear at the hearing.

(c) Advisors: The complainant and the respondent may
be assisted by one advisor during conduct review hearings as
described in WAC 172-121-105.

(d) Disruption of proceedings: Any person, including the
respondent, who disrupts a hearing, may be excluded from
the proceedings.

(e) ((Felephenie)) Remote appearance. In the interest of
fairness and expedience, the CRO may permit any person to

appear by ((telephene;audio-tapewrittenstatement-or-other
meaﬂs—&s—appfepﬂ&te—h‘lthﬁtg%&s—e%the—pames—wﬂ{—ﬂet—be

) a method that allows the person to be

seen and heard by the council.

(4) Standard of proof. The ((ERO)) council shall deter-
mine whether the respondent violated the student conduct
code, as charged, based on a preponderance of the evidence.
A preponderance means, based on the evidence admitted,
whether it is more probable than not that the respondent vio-
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lated the student conduct code. In cases of sexual miscon-
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the reasons for excluding any evidence or prohibiting any

duct, the university bears the burden of proof.

(5) ((Preliminary)) Prehearing conference. The SRR
office or designee will arrange for a ((preliminary)) prehear-
ing conference with ((eaeh-of)) the parties ((separately)) to
advise them about the student conduct process. During the
((preliminary)) prehearing conference, the SRR office or des-
ignee will:

(a) Review the written list of allegations with the respon-
dent;

(b) Inform the respondent who is bringing the complaint
against them;

(c) Provide the respondent with a copy of the student
conduct code and any other relevant university policies;

(d) Explain the respondent's rights under the student
code;

(e) Explain the conduct review procedures;

(f) Explain the respondent's and complainant's rights and
responsibilities in the conduct review process; ((and))

(g) Explain possible penalties under the student conduct
code;

(h) Schedule a date for the full hearing; and

(i) Address any preliminary matters or motions.
(0) ((Prehearing—econference—FoHowingthe preliminary
conferencethe-easewilbbereferredtothe CRO-und-the ERO
iterrange-for¢ ﬂfhm.iﬂg conferenee .Hh he-parties—The
f”f o8¢ ;f hi.]fl “hi”;ﬂglEE."fEi]m; E”T fs.x hre ;}:;’ ;
schedule-a-datefor-the full hearing-and-to-address-anypre-

liminary-matters-er-metions:)) Following the prehearing con-
ference, the CRO shall schedule the hearing and notify the
respondent with the date, time, and location of the hearing.
The director of SRR shall also notify the complainant of the
date, time, and location of the hearing in writing as well as
any other details required by RCW 34.05.434. The notice will
include information about how to request accommodations or
interpreters for any parties or witnesses. The notice of hear-
ing must be served on the respondent and complainant at least
seven business days prior to the hearing. The CRO may coor-
dinate with the parties to facilitate scheduling, but is not
required to do so.

(7) Evidence.

(a) Evidence: Pertinent records, exhibits and written
statements may be accepted as information for consideration
by the ((ERO)) council in accordance with RCW 34.05.452.
Any investigation conducted by the university will be admit-
ted into evidence as long as the investigator testifies at the
hearing. Evidence, including hearsay evidence, is admissible
if in the judgment of the CRO it is the kind of evidence on
which reasonably prudent persons are accustomed to rely in
the conduct of their affairs, except, solely in cases of sexual
misconduct, statements obtained from a person who does not
testify at the hearing shall not be considered by the council.
The CRO shall exclude evidence that is excludable on consti-
tutional or statutory grounds or on the basis of evidentiary
privilege recognized by Washington courts. The CRO may
exclude incompetent, irrelevant, immaterial or unduly repeti-
tious material. If not inconsistent with this section, the CRO
shall refer to the Washington rules of evidence as guidelines
for evidentiary rulings. The CRO must explain on the record

questions.

(b) The respondent and complainant have the right to
view all material presented during the course of the hearing,
except a respondent's previous disciplinary history which
shall be used solely for the purpose of determining the appro-
priate sanction.

(c) All testimony of parties and witnesses shall be made
under oath or affirmation. Any interpreter shall be proscribed
the oath set forth in WAC 10-08-160.

(d) Documentary evidence may be received in the form
of copies or excerpts, or by incorporation by reference.

(e) Official notice may be taken of (i) any easily verifi-
able facts such as dates or weather conditions, (ii) technical
or scientific facts within EWU's specialized knowledge, such
as enrollment status or class schedules, and (iii) codes or
standards that have been adopted by an agency of the United
States, of this state or of another state, or by a nationally rec-
ognized organization or association. Parties shall be notified
either before or during hearing, or by reference in preliminary
reports or otherwise, of the material so noticed and the
sources thereof, including any staff memoranda and data, and
they shall be afforded an opportunity to contest the facts and
material so noticed. A party proposing that official notice be
taken may be required to produce a copy of the material to be
noticed.

(f) All rulings upon objections to the admissibility of evi-
dence shall be made in accordance with the provisions of
RCW 34.05.452.

(8) Discovery. Discovery is not permitted under the
code, except for requests for documentary information from
the university. Either party may request the university to pro-
duce relevant documents as long as such request is submitted
at least five business days prior to the hearing, absent extenu-
ating circumstances. If the CRO determines the request is not
relevant to the present allegation, the CRO may deny the
request. The university will provide the requested informa-
tion prior to the hearing to the extent permitted by state and
federal law.

(9) Subpoenas.

(a) Subpoenas shall be issued and enforced, and witness
fees paid, as provided in RCW 34.05.446 and 5.56.010.

(b) Every subpoena shall identify the party causing issu-
ance of the subpoena and shall state EWU's name and the title
of the proceeding and shall command the person to whom it
is directed to attend and give testimony or produce desig-
nated books, documents, or things under his or her control.

(1) A subpoena to a person to provide testimony at a hear-
ing shall specify the time and place set for hearing.

(i1) A subpoena duces tecum requesting a person to pro-
duce designated books, documents, or things under his or her
control shall specify a time and place for producing the
books, documents, or things. That time and place may be the
time and place set for the hearing, or another reasonably con-
venient time and place in advance of the hearing.

(c) A subpoena may be served by any suitable person
over eighteen years of age, by exhibiting and reading it to the
witness, or by giving him or her a copy thereof, or by leaving
such copy at the place of his or her abode. When service is
made by any other person than an officer authorized to serve
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process, proof of service shall be made by affidavit or decla-
ration under penalty of perjury.

(d) The CRO, upon motion by a party or at his or her own
discretion, may (i) quash or modify the subpoena if it is
unreasonable and oppressive or (ii) condition denial of the
motion upon advancement by the person in whose behalf the
subpoena is issued of the reasonable cost of producing the
books, papers, documents, or tangible things. Subpoenas may
not be used to threaten or intimidate parties or witnesses.

(10) Summary judgment. A motion for summary judg-
ment may be granted and an order issued if the written record
shows that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter
of law.

(11) Witnesses.

(a) The complainant, respondent, ((imrvestigator,—and
€RO)) and presenter may present witnesses at full hearings.

(b) The ((party)) person who wishes to call a witness is
responsible for ensuring that the witness is available and
present at the time of the hearing. An attorney may subpoena
a witness to appear at the hearing. Nonattorneys may request
the CRO to subpoena witnesses in accordance with subsec-
tion (4) of this section. The CRO has the discretion to deny a
request to issue a subpoena or to quash a subpoena issued by
an attorney if the subpoena is unreasonable and oppressive.

(c) The CRO may exclude witnesses from the hearing
room when they are not testifying. The CRO is not required
to take the testimony of all witnesses called by the parties if
such testimony may be inappropriate, irrelevant, immaterial,
or unduly repetitious. Any decision to exclude a witness shall
be explained on the record.

(d) All parties have the right to hear all testimony pro-
vided by witnesses during the hearing.

(e) The parties should inform the CRO of any possible
need for an interpreter or any accommodation requests at
least five business days prior to the hearing. The CRO will
comply with WAC 10-08-150.

(12) Questioning:

(a) The complainant, the respondent, ((and)) their advi-
sors, and the presenter may ask questions of ((each-othereref

any-witnesses)) any witness, except cross-examination ques-

tions for ((anetherparty)) any witness must be submitted in
writing to the CRO or asked by an advisor. For sexual mis-

conduct cases, if a party does not have an advisor present at
the hearing, the university will provide the party with an
advisor aligned with that party for the purposes of conducting
cross-examination. The CRO and council may also ask
((sueh)) questions, but ((is)) are not required to do so. The
CRO may preclude any questions which he/she considers
inappropriate, irrelevant, immaterial or unduly repetitious

((er-mayrequire-that-all-questionsbe-submittedto-the-CRO
rather-than-allowingthe partiesto-direetly question—wit-
nesses)). All cross-examination questions must exclude evi-
dence of the complainant's sexual behavior or predisposition,
unless such evidence about the complainant's sexual behavior
is offered to prove that someone other than the respondent
committed the conduct alleged by the complainant, or if the
evidence concerns specific incidents of the complainant's
sexual behavior with respect to the respondent and is offered
to prove consent. The CRO will explain to the parties the rea-
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son for rejecting any questions and will maintain a record of
the questions submitted and rulings made.

(b) The ((€RO)) council may ask their own questions of
any witness called before them.

(13) The CRO may accommodate concerns for personal
safety, well-being, or fears of confrontation of any person
appearing at the hearing by providing separate facilities, or
by permitting participation by ((telephene—audio-tape;))
video conferencing, or other means that allows the decision-
maker and parties to see and hear the party answering ques-
tions, as determined appropriate, subject to subsection (3)(b)
of this section.

(14) Deliberations and sanctions. Following the hearing,
the ((ERO)) council will determine in closed session
whether, by a preponderance of the evidence, the respondent
violated the student conduct code based on the evidence pre-
sented at the hearing. If a student fails to appear, the ((ERO))
council shall make a decision based on the information avail-
able. If the ((ERO)) council determines the respondent vio-
lated the student conduct code, the ((ERO)) council shall then
decide what sanctions shall be imposed. The ((ER©O)) council
may review the respondent's previous disciplinary history for
purposes of determining the appropriate sanction. The
((€RO)) council shall issue a decision including ((histher))
their findings, conclusions, and rationale. The decision shall
address credibility issues if credibility or witness demeanor
was a substantial factor in the ((ERO's)) council's decision.

Credibility determinations may not be based on a person's

status as a complainant, respondent, or witness. The findings
shall be based exclusively on the evidence provided at the

hearing. Such decisions should be issued within seven busi-
ness days from the date of the hearing. The written decision
shall also:

(a) Be correctly captioned identifying EWU and the
name of the proceeding;

(b) Designate all parties and representatives participating
in the proceeding;

(¢) Contain appropriate numbered findings of fact meet-
ing the requirements in RCW 34.05.461;

(d) Contain ((apprepriate)) appropriately numbered con-
clusions ((eflawsinecladingeitations-of statutesandrules
relied-upen)) regarding the application of university policies
and this code to the facts;

(e) A statement of, and rationale for the conclusions;

(f) Contain an initial or final order disposing of all con-
tested issues;

((6D)) (g) Contain a statement describing ((the-available
pesthearingremedies)) rights to appeal.

(15) Finality. The council's decision becomes final at
either the conclusion or the appeal process under this code, if
an appeal is filed, or if an appeal is not filed, the date on
which an appeal would no longer be timely.

(16) Notification to the respondent. The ((direetor—of
SRR)) CRO shall serve the respondent with a copy of the
decision and notice of the right to appeal.

((+6)) (17) Notification to the complainant. In cases of
sexual misconduct or interpersonal violence, the complainant
shall be provided with written notice of:

(a) The university's determination as to whether sexual
misconduct occurred;
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(b) The complainant's right to appeal;

(c) Any change to the results that occurs prior to the time
that such results become final and when such results become
final (20 U.S.C. 1092(f));

(d) Information regarding the discipline of the respon-
dent will not be released unless:

(1) The information contained in the record directly
relates to the complainant, such as an order requiring the stu-
dent harasser to not contact the complainant; or

(i1) The misconduct involves a crime of violence or a
sexual assault, including rape, relationship violence, domes-
tic violence or stalking as defined in 42 U.S.C. Sec. 13925(a).

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-130 Appeals. (1) Basis: Appeals follow-
ing a brief hearing, full hearing, or dismissal of a complaint
may be filed by the respondent or the complainant under this
section. Appeals of interim restrictions are governed by
WAC 172-121-140. Appeals may be filed for one or more of
the following reasons:

(a) To determine whether the hearing was conducted
according to established procedures. A hearing may have
deviated from established procedures if:

(i) The hearing was not conducted fairly in light of the
notice of allegations and information presented;

(i1) The complainant was not given a reasonable oppor-
tunity to prepare and to present information as provided by
the student conduct code;

(iii) The respondent was not given a reasonable opportu-
nity to prepare and to present a response as provided by the
student conduct code.

(b) The hearing authority misinterpreted the student con-
duct code.

(¢) To determine whether the decision reached by the
hearing authority, or the director of SRR's decision to not
proceed with a hearing, was based on the information pre-
sented and that information was sufficient to reasonably
establish that a violation of the conduct code did or did not
occur based on a preponderance of the evidence.

(d) To determine whether the sanction(s) imposed were
reasonable and appropriate for the associated conduct code
violation(s).

(e) To consider newly discovered, material information
which was not known to the appellant and could not reason-
ably have been discovered and presented by the appellant at
the original hearing. It is the party's obligation to present all
evidence at the time of the original hearing. The university is
not obligated to grant an appeal and conduct a new hearing
when parties do not take reasonable efforts to prepare their
cases for the original hearing.

(2) Filing: Appeals may be filed following a brief hear-
ing, full hearing, or dismissal of a complaint, subject to the
following provisions:

(a) The appeal must be submitted to the director of stu-
dent rights and responsibilities within ten business days from
service of the ((ERO's)) council's decision following a full
hearing or dismissal of a complaint, or within twenty-one cal-
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endar days from service of a decision from a brief hearing
conducted by the CRO ((er-stadent-diseiplinary-couneil));

(b) The appeal shall be in writing and shall include:

(1) The appellant's name;

(i1) The nature of the decision and sanctions reached by
the hearing official;

(iii) The basis, as described in subsection (1) of this sec-
tion, for the appeal; and

(iv) What remedy the appellant is seeking.

(¢) In cases of sexual misconduct or interpersonal vio-
lence, the other party must be given a copy of the appeal and
provided with an opportunity to provide his/her own written
response to the appeal within three business days; and

(d) For dismissal of a complaint, appeals are determined
by the dean of students.

(3) Appeal authorities:

(a) For brief hearings ((heard-by-the-€RO)), appeals are
determined by the ((student-diseiplinary-eouneik:

by For-brief-hearingsheard-by-thestadent-diseiplnary
eouneil;-appeals-are-determined-by-the)) dean of students.

(((e))) (b) For full hearings, appeals are determined by
the vice president for student affairs.

(4) Forwarding of appeals: The director of SRR shall for-
ward the appeal to the appropriate appeal authority. The sub-
mitted appeal will include, at a minimum, the appellant's
written appeal and the written report of the case. The director
of SRR may also forward any other written records related to
the case.

(5) Review of appeals:

(a) Before rendering a decision, the appeal authority may
request additional information or explanation from any of the
parties to the proceedings.

(b) Except as required to explain the basis of new infor-
mation, an appeal shall be limited to a review of the verbatim
record of the conduct review hearing and supporting docu-
ments.

(c) In making its decision, the appeal authority will only
consider the written record before it, the appellant's notice of
appeal, the other party's response, and other information
and/or explanation it has requested from the parties to the
proceedings.

(6) Decisions: After reviewing the appeal, the appeal
authority may affirm, reverse, or remand the decision(s) of
the hearing authority. The appeal decision shall include an
explanation of the appeal authority's decision and rationale.
The appeal decision must be issued within thirty calendar
days of the appeal authority receiving all necessary documen-
tation.

(7) Remanded cases: In cases where the appeal authority
remands the decision or sanction(s) of the hearing authority,
the case will be returned to the hearing authority for reconsid-
eration or other action as specified by the appeal authority.
Following such reconsideration, the hearing authority will
return the case to the appeal authority for further review/
action. The appeal authority will then complete the appeal
process or remand the case again. No appeal may, however,
be remanded more than two times. After a case has been
remanded twice, the appeal authority must affirm or reverse
the decision and affirm, reverse, or modify the sanctions.
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(8) Sanctions: The appeal authority may affirm, reverse,
remand, or modify the sanctions assigned to the respondent.
When determining sanctions, the appeal authority may con-
sider the complete record of the respondent's prior conduct
and academic performance in addition to all other informa-
tion associated with the case.

(9) Notification: Once the appeal authority has made a
final decision to affirm or reverse and/or to modify the sanc-
tions assigned, the appeal authority shall forward the decision
to the director of SRR. The director of SRR shall serve the
respondent, and, in cases of sexual misconduct or interper-
sonal violence, notify the complainant, with a brief written
statement setting forth the outcome of the appeal. The notifi-
cation shall also inform the recipient that judicial review of
the decision may be available under chapter 34.05 RCW.

(10) Further proceedings. The appeal authority's deci-
sion is final and no further appeals may be made under the
student conduct code. Judicial review of the university's deci-
sion may be available under chapter 34.05 RCW.

(11) Appeals standards:

(a) Appeal authorities must weigh all pertinent informa-
tion presented to them in determining whether sufficient evi-
dence exists to support reversal or modification of decisions
or sanctions.

(b) For appeals based on a deviation from established
procedures, such deviations will not be a basis for sustaining
an appeal unless the alleged deviation materially changed the
outcome of the case or the sanctions imposed.

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-140 ((Interim)) Supportive measures
and interim restrictions. (1) ((Jaterim)) Supportive mea-
sures. During the complaint review, the director of SRR, Title
IX coordinator, or designee will evaluate the circumstances
and recommend to the ((dean-ofstudents)) director of SRR if
any ((interim)) supportive measures to assist or protect the
parties during the conduct code process are needed.
((nterim)) Supportive measures may include, but are not lim-
ited to, safety planning with the EWU police department, no
contact directives, academic or workplace modifications,
providing counseling for the complainant and/or respondent,
campus housing modifications, and/or an interim restriction
for the respondent. The purpose of ((an-interim)) a supportive
measure is to provide an equitable process for both students
that minimizes the possibility of a hostile environment on
campus. In sexual misconduct cases, supportive measures
must be designed to restore or preserve access to the univer-
sity's educational programs or activities without unreason-
ably burdening either party: protect the safety of all parties
and the university's educational environment; and deter sex-
ual harassment. Supportive measures in cases of sexual mis-
conduct are coordinated by the Title IX coordinator.

(2) Interim restrictions. In situations where there is cause
to believe that a student or a student organization poses an
immediate ((danger)) threat to the health, safety, or welfare of
themselves, the university community, or property of the uni-
versity community, the ((dean-efstudents)) director of SRR
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may take immediate action(s) against the student or student
organization without prior notice or hearing.

Simultaneous with such action(s), the ((dean—efstu-
dents)) director of SRR will refer the allegations to the con-
duct review officer, who will process such allegations in
accordance with the provisions of this student conduct code.

Interim restriction is subject to the following:

(a) Interim restriction actions may only be imposed in
the following situations:

(1) When a student or student organization poses an
immediate threat to:

(A) The health, safety or welfare of any part of the uni-
versity community or public at large;

(B) The student's own physical safety and well-being; or

(C) Any property of the university community; or

(i) When it is believed that the student's or student orga-
nization's continued attendance or presence may cause disor-
der, substantially interfere with or impede the lawful activi-
ties of others, or imperil the physical or mental health and
safety of members of the university community.

(b) During the interim restriction period, a student may
be restricted by any or all of the following means:

(1) Denial of access including, but not limited to: Assign-
ment to alternate university housing or removal from univer-
sity housing, limitation of access to university facilities, or
restriction of communication with specific individuals or
groups;

(i1) Interim suspension, including temporary total
removal from the university or restriction of access to cam-
pus;

(iil) Mandatory medical/psychological assessment of the
student's capability to remain in the university.

(3) The ((deanofstudents)) director of SRR will deter-
mine what restriction(s) will be placed on a student.

(4) The ((dean-ofstudents)) director of SRR will prepare
a brief memorandum for record containing the reasons for the
interim restriction. The ((dean-efstudents)) director of SRR
will serve the memorandum on the restricted student and
notify all other persons or offices bound by it. At a minimum,
the memorandum will state:

(a) The alleged act(s) or behavior(s) of the student or stu-
dent organization which prompted the interim restriction;

(b) How those alleged act(s) or behavior(s) could consti-
tute a violation of the student conduct code;

(c) How the circumstances of the case necessitated the
interim restriction action(s); and

(d) An explanation of the process for emergency appeal
reviews.

(5) In cases alleging sexual misconduct or interpersonal
violence, the complainant will be provided with notice of any
interim restrictions that relate directly to the complainant. If
the respondent appeals such interim restrictions, the com-
plainant will be given notice of the respondent's appeal and
an opportunity to submit a statement as to why the interim
restriction should or should not be modified.

(6) Emergency appeal review.

(a) If a student has been suspended on an interim basis,
the student will automatically receive an emergency appeal
review with the vice president for student affairs, or designee.
If the interim restriction is something less than a suspension,
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the student or student organization subject to the interim
restriction must file a written appeal with the vice president
for student affairs within five business days after service of
the interim restriction. In all cases, the student must submit
any information the student wishes the vice president to con-
sider submitted within ten business days after service of the
interim restriction. The appealing party should outline the
desired modification(s) to the interim restriction as well as
the specific challenge(s) to the interim restriction decision.
Challenges to interim restriction decisions are limited to the
criteria identified in WAC 172-121-140(1) upon which the
interim restriction was imposed (threat to health or safety of
the university community, potential for creating campus dis-
order, impeding the lawful activity of others, etc.). Appealing
parties are limited to submitting their own written statements.
Any other evidence should be submitted to the investigator or
provided to the CRO under the regular hearing process.

(b) The vice president for student affairs, or designee,
will conduct an emergency appeal review. Emergency appeal
reviews will address only the interim restriction decision of
the dean of students and the basis on which the restriction
modification or termination is requested by the appealing
party. The emergency appeal review does not replace the reg-
ular hearing process. In the emergency appeal review, the
vice president will only review materials available to and
information considered by the dean of students at the time the
interim restriction was imposed, written statements by the
two parties, and information that becomes available as a part
of the university's investigation that the vice president deems
relevant.

(c) In cases alleging sexual misconduct or interpersonal
violence, if a complainant believes the interim restriction
does not adequately protect their health and safety, the com-
plainant may appeal the interim restriction using the process
outlined in this subsection. If the complainant files an appeal,
all parties shall be given notice of the appeal and shall be pro-
vided the opportunity to submit a written statement to the
vice president.

(d) During the emergency appeal review, the vice presi-
dent for student affairs will review available materials and
statements. The vice president for student affairs will issue a
written decision upholding, modifying, or terminating the
interim restriction action. The written decision shall include a
rationale for the basis of the decision and be issued within fif-
teen business days of the date of service of an interim restric-
tion.

(e) The interim restriction does not replace the regular
hearing process, which will proceed as quickly as feasible
consistent with this chapter.

(f) Duration. An interim restriction will remain in effect
until terminated, in writing, by the student disciplinary coun-
cil, CRO, or the vice president for student affairs.

AMENDATORY SECTION (Amending WSR 20-01-032,
filed 12/6/19, effective 1/6/20)

WAC 172-121-200 Violations. The following are
defined as offenses which are subject to disciplinary action
by the university.
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(1) Acts of academic dishonesty. University policy
regarding academic dishonesty is governed by the university
academic integrity policy.

(2) Abuse, threats and harassment.

(a) Abuse. Assault and other forms of physical abuse.

(b) Threats. Any conduct or statement that, when viewed
objectively, threatens bodily harm to another person or that
endangers the health or safety of another person.

(c) Bullying. Bullying is behavior that is:

(i) Intentional;

(i) Targeted at an individual or group;

(iii) Repeated;

(iv) Hostile or offensive; and

(v) Creates an intimidating and/or threatening environ-
ment that is so severe or pervasive, and objectively offensive,
that it substantially interferes with another's ability to work,
study, participate in, or benefit from the university's pro-
grams and activities.

(d) Discriminatory harassment. Physical, verbal, elec-
tronic, or other conduct based on an individual's race, color,
religion, national origin, sex, age, pregnancy, marital status,
sexual orientation, gender identity or expression, disability,
or veteran status when one of the conditions outlined in sub-
section (1) or (2) of this section are present:

(i) Submission to, or rejection of such conduct is made
implicitly or explicitly a term or condition of a person's
instruction, academic standing, employment, or participation
in any university program, activity, or benefit, or is used as a
basis for evaluation in making academic or personnel deci-
sions; or

(i1) Such conduct creates a hostile environment. A hos-
tile environment is created when the conduct is sufficiently
severe or pervasive, and objectively offensive, that it unrea-
sonably interferes with an individual's academic or work per-
formance, ability to participate in or benefit from the univer-
sity's programs, services, opportunities, or activities. Unrea-
sonable interference is viewed from both a subjective and
objective standard.

(e) Interpersonal violence. Interpersonal violence
includes domestic violence ((and)). dating violence, and
stalking.

(i) Domestic violence means:

(A) Physical harm, bodily injury, assault, or the inflic-
tion of fear of imminent physical harm, bodily injury or
assault, between family or household members;

(B) Sexual assault of one family or household member
by another; or

(C) Stalking of one family or household member by
another family or household member.

(i) Dating violence is a type of domestic violence,
except the acts specified above are committed by a person
who is or has been in a social relationship of a romantic or
intimate nature with the complainant. In determining whether
such a relationship exists, the following factors are consid-
ered:

(A) The length of time the relationship has existed;

(B) The nature of the relationship; and

(C) The frequency of interaction between the parties
involved in the relationship.

Proposed



WSR 20-07-015

(f) ((Sexual—and—pender-based—harassment—Sexual
] i+ dofinod by the OFF ¢ Civil Rio] ]

Stalking. Stalking is engaging in a course of conduct directed
at a specific person that would cause a reasonable person to:

(1) Fear for their health and/or safety or the health/safety
of others: or

(ii) Suffer substantial emotional distress.

(g) Retaliation. Any actual or threatened retaliation or
any act of intimidation intended to prevent or otherwise
obstruct the reporting of a violation of this code is prohibited
and is a separate violation of this code. Any actual or threat-
ened retaliation or act of intimidation directed towards a per-
son who participates in an investigation or disciplinary pro-
cess under this code is prohibited and is a separate violation
of this code.

(3) Sexual misconduct. Sexual misconduct includes, but
is not limited to:

(a) Sexual and gender-based harassment. Sexual harass-
ment is defined by the office of civil rights as unwelcome
conduct of a sexual nature and may include unwelcome sex-
ual advances, requests for sexual favors, and other verbal,
nonverbal, or physical conduct of a sexual nature. Sexual
harassment violates this code when it is sufficiently severe or
pervasive such that it denies or limits another's ability to
work, study, participate in, or benefit from the university's
programs or activities.

In determining whether conduct is severe or pervasive,
the university shall consider all relevant circumstances from
both an objective and subjective perspective, including the
type of harassment (verbal or physical); the frequency and
severity of the conduct; the age, sex, and relationship of the
individuals involved; the degree to which the conduct
affected the complainant; the setting and context in which the
harassment occurred; whether other incidents have occurred
at the university: and other relevant factors.

Gender-based harassment includes nonsexual acts of
verbal, nonverbal, or physical aggression, intimidation, or
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hostility based on a person's gender of nonconformity with
gender stereotypes. Gender-based harassment violates this
code when it is sufficiently severe or pervasive, such that it
denies or limits another's ability to work, study. participate in,
or benefit from the university's programs or activities.

(b) Nonconsensual sexual activity. Nonconsensual sex-
ual activity is sexual contact or sexual intercourse without
consent. Sexual contact is intentional contact with a person's
intimate body parts without their consent. Intimate body parts
include, but are not limited to, breasts, genitalia, thighs, and
buttocks. Nonconsensual sexual intercourse is penetration,
no matter how slight, of the vagina, or anus, with any body
part or object, without consent; or, oral penetration by a sex
organ of another person without consent. Consent means
actual words or conduct indicating freely given agreement to
the sexual act. Consent cannot be inferred from silence, pas-
sivity, or lack of active resistance. There is no consent where
there is a threat of force or violence or any other form of coer-
cion or intimidation, physical or psychological. Sexual activ-
ity is nonconsensual when one person is incapable of consent
by reason of mental incapacity, drug/alcohol use, illness,
unconsciousness, or physical condition. Incapacitation due to
drugs or alcohol refers to an individual who is in a state of
intoxication such that the individual is incapable of making
rational, reasonable decisions because the person lacks the
capacity to give knowing consent.

((®))) (c) Other forms of sexual misconduct. Other
forms of sexual misconduct include indecent liberties; inde-
cent exposure; sexual exhibitionism; sex-based cyber harass-
ment; prostitution or the solicitation of a prostitute; peeping
or other voyeurism; or going beyond the boundaries of con-
sent, such as by allowing others to view consensual sex or the
nonconsensual recording of sexual activity.
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£5))) Unauthorized use of electronic or other devices.
Making an audio or video recording of any person while on
university premises without the person's prior knowledge or
without their effective consent, when such a recording is of a
private conversation or of images taken of a person(s) at a
time and place where the person would reasonably expect pri-
vacy and where such recordings are likely to cause injury or
distress. This includes, but is not limited to, surreptitiously
taking pictures of another person in a gym, locker room, or
restroom, but does not include taking pictures of persons in
arcas which are considered by the reasonable person to be
open to public view.

((68))) (5) Property violations. Theft of, damage to, or
misuse of another person's or entity's property. This also
includes any conduct or statement that, when viewed objec-
tively, threatens to damage another's property.

((€H)) (6) Weapons. Possession, carrying, discharge or
other use of any weapon is prohibited on property owned or
controlled by Eastern Washington University, except as per-
mitted in (a) through (d) of this subsection. Examples of
weapons under this section include, but are not limited to:
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Explosives, chemical weapons, shotguns, rifles, pistols, air
guns, BB guns, pellet guns, longbows, hunting bows, throw-
ing weapons, stun guns, electroshock weapons, and any item
that can be used as an object of intimidation and/or threat,
such as replica or look-a-like weapons.

(a) Commissioned law enforcement officers may carry
weapons, which have been issued by their respective law
enforcement agencies, while on campus or other university
controlled property, including residence halls. Law enforce-
ment officers must inform the university police of their pres-
ence on campus upon arrival.

(b) A person may possess a personal protection spray
device, as authorized by RCW 9.91.160, while on property
owned or controlled by Eastern Washington University.

(c) A person may bring a weapon onto campus for dis-
play or demonstration purposes directly related to a class or
other educational activity, provided that they obtain prior
authorization from the university police department. The uni-
versity police department shall review any such request and
may establish conditions to the authorization.

(d) Weapons that are owned by the institution for use in
organized recreational activities or by special groups, such as
EWU ROTC or university-sponsored clubs or teams, must be
stored in a location approved by the university police depart-
ment. These weapons must be checked out by the advisor or
coach and are to be used only in organized recreational activ-
ities or by legitimate members of the club or team in the nor-
mal course of the club or team's related activity.

((68))) (7) Failure to comply.

(a) Failure to comply with lawful and/or reasonable
directions of university officials or law enforcement officers
acting in performance of their duties on campus or affecting
conduct on campus;

(b) Failure to identify oneself to university officials in
their course of duty, refusal or failure to appear before uni-
versity officials or disciplinary bodies when directed to do so;

(c) Failure to attend any medical treatment or evaluation
program when directed to do so by the dean of students or
other authorized university official.

((9Y)) (8) Trespassing/unauthorized use of keys.

(a) Trespass. Entering or remaining on university prop-
erty without authorization.

(b) Unauthorized use of keys. Unauthorized possession,
duplication, or use of university keys or access cards.

((49))) (9) Deception, forgery, fraud, unauthorized
representation.

(a) Knowingly furnishing false information to the uni-
versity.

(b) Forgery, alteration, or misuse of university docu-
ments, records, or instruments of identification. This includes
situations of identity theft where a person knowingly uses or
transfers another person's identification for any purpose.

(c) Forgery or issuing a bad check with intent to defraud.

(d) Unauthorized representation. The unauthorized use
of the name of the university or the names of members or
organizations in the university community.

((6H)) (10) Safety.

(a) Intentionally activating a false fire alarm.
(b) Making a bomb threat.

WSR 20-07-015

(c) Tampering with fire extinguishers, alarms, or safety
equipment.

(d) Tampering with elevator controls and/or equipment.

(e) Failure to evacuate during a fire, fire drill, or false
alarm.

((2)) (1) Alcohol, drugs, and controlled sub-
stances.

(a) Alcohol and substance violations. Use, possession,
distribution, or sale of alcoholic beverages (except as permit-
ted by university policy and state law) is prohibited. Under no
circumstances may individuals under the age of twenty-one
use, possess, distribute, manufacture or sell alcoholic bever-
ages. Public intoxication is prohibited.

(b) Drugs and paraphernalia.

(1) Use, possession, distribution, manufacture, or sale of
illegal drugs, paraphernalia, narcotics or controlled sub-
stances, is prohibited.

(i1) Use, possession, distribution, manufacture, or sale of
marijuana is prohibited except for reasons permitted under
EWU Policy 602-01 (drug and alcohol abuse prevention).

(iii) Being under the influence of marijuana or an illegal
substance, while on property owned or operated by the uni-
versity, is prohibited. Being under the influence of a con-
trolled substance, except when legally prescribed by a
licensed medical practitioner, is also prohibited while on
property owned or operated by the university.

((83))) (12) Hazing. Any act which, for the purpose of
initiation, admission into, affiliation with, or as a condition
for continued membership in, a group or organization:

(a) Endangers the mental or physical health or safety of
any student or other person;

(b) Destroys or removes public or private property; or

(c) Compels an individual to participate in any activity
which is illegal or contrary to university rules, regulations or
policies.

The express or implied consent of any participant is not
a defense. A person who is apathetic or acquiesces in the
presence of hazing violates this rule.

((4))) (13) Disruptive conduct/obstruction.

(a) Disruptive conduct. Conduct which unreasonably
interferes with any person's ability to work or study, or
obstructs university operations or campus activities.

(b) Disorderly conduct. Conduct that is disorderly, lewd,
indecent or a breach of peace.

(¢) Obstruction. Obstruction of the free flow of pedes-
trian or vehicular traffic on university premises or at univer-
sity-sponsored or university-supervised events.

((H5))) (14) Violations of other laws, regulations and
policies.

(a) Violation of a local, county, state, or federal law.

(b) Violation of other university policies, regulations,
contracts, or handbook provisions.

((E6)) (15) Assisting/attempts. Soliciting, aiding,
abetting, concealing, or attempting conduct in violation of
this code.

((G91)) (16) Acts against the administration of this
code.

(a) Initiation of a complaint or charge knowing that the
charge was false or with reckless disregard of its truth.

Proposed
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(b) Interference with or attempt to interfere with the
enforcement of this code including, but not limited to, intim-
idation or bribery of hearing participants, acceptance of
bribes, dishonesty, or disruption of proceedings and hearings
held under this code.

(c) Knowing violation of the terms of any disciplinary
sanction or attached conditions imposed in accordance with
this code.

((€8))) (17) Other responsibilities.

(a) Guests. A student, student group or student organiza-
tion is responsible for the conduct of guests on or in univer-
sity property and at functions sponsored by the university or
sponsored by any recognized university organization.

(b) Students studying abroad. Students who participate
in any university sponsored or sanctioned foreign country
study program shall observe the following rules and regula-
tions:

(i) The laws of the host country;

(i1) The academic and disciplinary regulations of the
educational institution or residential housing program where
the student is studying;

(iii) Any other agreements related to the student's study
program in the foreign country; and

(iv) The student conduct code.

(%)) (18) Student organization and/or group
offenses. Clubs, organizations, societies or similarly orga-
nized groups in or recognized by the university and/or
ASEWU are subject to the same standards as are individuals
in the university community. The commission of any of the
offenses in this section by such groups or the knowing failure
of any organized group to exercise preventive measures rela-
tive to violations of the code by their members shall consti-
tute a group offense.

AMENDATORY SECTION (Amending WSR 18-06-021,
filed 2/27/18, effective 3/30/18)

WAC 172-121-210 Sanctions. If any student or student
organization is found to have committed any of the offenses
described in WAC 172-121-200, one or more of the sanctions
described in this section may be imposed against the student
or student organization. Imposed sanctions are effective as of
the date the CRO or council issues its decision unless the
decision specifically identifies an alternative date. Failure to
comply with any imposed sanction may result in additional
sanctions.

(1) Individual student sanctions:

(a) Admonition: An oral statement to a student that
he/she has violated university rules and regulations.

(b) Warning: A notice to the student or student organiza-
tion that they have violated the standards for student conduct
and that any repeated or continuing violation of the same
standard, within a specified period of time, may result in
more severe disciplinary action. A warning may be verbal or
written.

(¢) Censure: A written reprimand for violation of speci-
fied regulations. A censure will also state that more severe
disciplinary sanctions may be imposed if the student or stu-
dent organization is found in violation of any regulation
within a stated period of time.

Proposed
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(d) Disciplinary probation: A formal action which places
one or more conditions, for a specified period of time, on the
student's continued attendance. Disciplinary probation sanc-
tions will be executed in writing and will specify the proba-
tionary conditions and the period of the probation. A disci-
plinary probation notice will also inform the student that any
further misconduct will automatically involve consideration
of suspension. Probationary conditions may include, but are
not limited to:

(1) Restricting the student's university-related privileges;

(i1) Limiting the student's participation in extra-curricu-
lar activities; and/or

(iii) Enforcing a "no contact" order which would prohibit
direct or indirect physical and/or verbal contact with specific
individuals or groups.

(e) Restitution: Reimbursement to the university or oth-
ers for damage, destruction, or other loss of property suffered
as a result of theft or negligence. Restitution also includes
reimbursement for medical expenses incurred due to conduct
code violations. Restitution may take the form of appropriate
service or other compensation. Failure to fulfill restitution
requirements will result in cancellation of the student's regis-
tration and will prevent the student from future registration
until restitution conditions are satisfied.

(f) Fines: The university conduct review officer and the
student disciplinary council may assess monetary fines up to
a maximum of four hundred dollars against individual stu-
dents for violation of university rules or regulations or for
failure to comply with university standards of conduct. Fail-
ure to promptly pay such fines will prevent the student from
future registration. Failure to pay may also result in addi-
tional sanctions.

(g) Discretionary sanctions: Work assignments, service
to the university community or other related discretionary
assignments for a specified period of time as directed by the
hearing authority.

(h) Loss of financial aid: In accordance with RCW
28B.30.125, a person who participates in the hazing of
another forfeits entitlement to state-funded grants, scholar-
ships or awards for a specified period of time. ((Fess-effinan-

ol aid-is_subi ] Linedin this ol

execept-any-such-loss-must-also-be-approved-by-the-dean-of
smdi.ﬁm E.‘ﬂE.i the 151.5))1513515[5*“ for student affairs before-such

(1) Assessment: Referral for drug/alcohol or psychologi-
cal assessment may be required. Results of the assessment
may lead to the determination that conditions of treatment
and further assessment apply to either continued attendance
or return after a period of suspension.

(j) Suspension: Exclusion from classes and other privi-
leges or activities for a specified period of time. Suspensions
will be executed through a written order of suspension and
will state all restrictions imposed by the suspension, as well
as the suspension period and what conditions of readmission,

if any, are ordered. ((Suspension—ts-subjeet-to-the-proeesses

student-affairsbefore suchsanetionistmpesed:)) Suspen-
sions may be noted on the student's transcript during the
period of time the suspension is in effect.
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(k) Expulsion: Permanent separation of the student from
the university with no promise (implied or otherwise) that the
student may return at any future time. The student will also be
barred from university premises. ((Expulsion-is-subjeetto-the

Lined in this-cl i

L )

Expulsions may be noted on the student's transcript.

(1) Loss of institutional, financial aid funds: Formal with-
holding of all or a part of institutional funds currently being
received by the student or promised for future disbursement
to the student for a specified period of time. Loss of financial
aid is subject to the processes outlined in this chapter except
any such loss must be approved by the dean of students and
the vice president for student affairs before such sanction is
imposed.

(m) Revocation of degree: A degree awarded by the uni-
versity may be revoked for fraud, misrepresentation, or other
violation of law or university standards. Revocation of a
degree is subject to processes outlined in this chapter except
that revocation of a degree must also be approved by the uni-
versity president.

(2) Student organizations and/or group sanctions: Any of
the above sanctions may be imposed in addition to those
listed below:

(a) Probation: Formal action placing conditions on the
group's continued recognition by or permission to function at
the university. The probationary conditions will apply for a
specified period of time. Violation of the conditions of proba-
tion or additional violations while under probation may result
in more severe sanctions;

(b) Social probation: Prohibition of the group from spon-
soring any organized social activity, party or function, or
from obtaining a permission for the use of alcoholic bever-
ages at social functions for a specified period of time;

(c) Restriction: The temporary withdrawal of university
or ASEWU recognition for a group, club, society or other
organization. Restriction is subject to the processes outlined
in this chapter except any restriction must also be approved
by the dean of students and the vice president of student
affairs before such sanction is imposed;

(d) Revocation: The permanent withdrawal of university
or ASEWU recognition for a group, club, society or other
organization((—Reveeationis-subject-to-the-processes-out-

t i ) . .
Pt ) A ));i

(e) Additional sanctions: In addition to or separately
from the above, any one or a combination of the following
may be concurrently imposed on the group:

(1) Exclusion from intramural competition as a group;

(i) Denial of use of university facilities for meetings,
events, etc.;

(iii) Restitution; and/or
(iv) Fines.

WSR 20-07-025

WSR 20-07-016
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed March 5, 2020, 4:50 p.m.]

Continuance of WSR 20-04-091.

Preproposal statement of inquiry was filed as WSR 20-
01-123.

Title of Rule and Other Identifying Information: The
department seeks to adopt rules concerning the 2020-2021
hunting seasons.

Hearing Location(s): On March 13-14, 2020, at 8:00
a.m., at the Red Lion Columbia Center, 1101 North Colum-
bia Center Boulevard, Kennewick, WA 99336.

Date of Intended Adoption: April 10-11, 2020.

Submit Written Comments to: Wildlife Program, P.O.
Box 43200, Olympia, WA 98504-3200, email wildthing@
dfw.wa.gov, by March 31, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
filing a continuance to extend the written public comment
period. This will provide an additional avenue to comment on
the proposed rule making for those who may not want to
attend the public hearing.

Rule is not necessitated by federal law, federal or state
court decision.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

March 5, 2020
Michele K. Culver
Agency Rules Coordinator

WSR 20-07-025
PROPOSED RULES
DEPARTMENT OF
VETERANS AFFAIRS
[Filed March 9, 2020, 11:05 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
03-010.

Title of Rule and Other Identifying Information: Veter-
ans estate management program, chapter 484-40 WAC.

Hearing Location(s): On May 6, 2020, at 11:30 [a.m]., at
Washington Department of Veterans Affairs (WDVA), 1102
Quince Street S.E., 3rd Floor Conference Room, Olympia,
WA 98504.

Date of Intended Adoption: May 7, 2020.

Submit Written Comments to: WDVA, Heidi Audette,
P.O. Box 41150, email heidia@dva.wa.gov, fax 360-725-
2197, by May 5, 2020.

Assistance for Persons with Disabilities: Contact Heidi
Audette, phone 360-725-2154, fax 360-725-2197, TTY 360-
725-2199, email heidia@dva.wa.gov, by March 10, 2019
[2020].

Proposed
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: General updates to
language for clarity and updates to maximum estate size of
beneficiaries.

Reasons Supporting Proposal: Compliance with RCW
73.04.130.

Statutory Authority for Adoption: RCW 43.60A.070.
Other references are RCW 43.60A.70 [43.60A.070], 73.04.-
130.

Statute Being Implemented: RCW 73.04.130.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WDVA, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Heidi Audette, 1102
Quince Street S.E., Olympia, WA 98504, 360-725-2154.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule is not considered a significant legislative
rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

March 6, 2020

Heidi Audette
Communications and
Legislative Director

AMENDATORY SECTION (Amending WSR 80-09-069,
filed 7/17/80)

WAC 484-40-005 Scope of services. As authorized by
RCW 43.60A.070, the director of the department of veterans
affairs, or ((his)) designee, is authorized to act as:

(1) Executor under the last will of the estate of any
deceased veteran.

(2) Administrator of the estate of any deceased veteran.

(3) The ((guardian-or)) duly appointed federal fiduciary
of the estate of any ((insane-orineompetent)) veteran deemed
by the U.S. Department of Veterans Affairs or the Social
Security Administration to be incompetent to handle their
own finances.

(4) ((Guardian-er)) Duly appointed federal fiduciary of
the estate of any person who is a bona fide resident of the
state of Washington and who is certified by the ((veterans
administration)) U.S. Department of Veterans Affairs or the
Social Security Administration as having money due from
the ((veterans-administration)) U.S. Department of Veterans
Affairs or the Social Security Administration, the payment of
which is dependent upon the appointment of a ((guardianor
othertype)) fiduciary.

((Ne-estatetarger-than-$15;000-00autherized by REW
23-04136-shatl-be clisiblef e 5

tes:))

Proposed
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AMENDATORY SECTION (Amending Order 7659, filed
7/28/77)

WAC 484-40-015 Case level. (1) The director of the
department of veterans affairs, or ((his)) designee, is autho-
rized to provide the scope of services enumerated under
WAC 484-40-005. ((He-is-notreguired-to-do-se-))

(2) The director of veterans affairs shall determine when
the case level is commensurate with available personnel and
funding.

(3) The director of the department may refuse the provi-
sion of further services, under this chapter, whenever ((he
deems-appropriate-for-whateverreasons-he-deems)) appropri-

ate.

AMENDATORY SECTION (Amending WSR 80-09-069,
filed 7/17/80)

WAC 484-40-020 Auditing. (1) All funds received and
disbursed in conjunction with services afforded under this
chapter shall be accounted for by generally accepted account-
ing standards.

(2) The director of the department of veterans affairs or
((his)) designee shall cause a fiscal audit to be performed on
all records and documents pertaining to the funds for which
conservatorship is afforded under this chapter.

(3) Such audit may be performed by accountants within
the department of veterans affairs or accountants from
another governmental agency.

((64)—Sueh—&ud+t—shaﬂ—be—peffeﬂﬁed—&t—ﬁme—mfewa}s—ﬂet

to-exeeed-fourteen-months-and-shall-ensure-that ne-period-of
timeshal-beunaudited:))

WSR 20-07-026
PROPOSED RULES
DEPARTMENT OF
VETERANS AFFAIRS
[Filed March 9, 2020, 11:07 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
03-011.

Title of Rule and Other Identifying Information: WAC
484-10-010 State veterans institutions.

Hearing Location(s): On May 6, 2020, at 11:30 [a.m.], at
Washington department of veterans affairs (WDVA), at 1102
Quince Street S.E., 3rd Floor Conference Room, Olympia,
WA 98504.

Date of Intended Adoption: May 7, 2020.

Submit Written Comments to: WDVA, Heidi Audette,
P.O. Box 41150, email heidia@dva.wa.gov, fax 360-725-
2197, by May 5, 2020.

Assistance for Persons with Disabilities: Contact Heidi
Audette, phone 360-725-2154, fax 360-725-2197, TTY 360-
725-2199, email heidia@dva.wa.gov, by March 10, 2019
[20201].

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: General updates to
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language from superintendent to administrator and removing
provision allowing a superintendent in training to be hired.

Reasons Supporting Proposal: Compliance with RCW
72.36.020.

Statutory Authority for Adoption: RCW 43.60A.070,
72.36.020.

Statute Being Implemented: RCW 72.36.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WDV A, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Heidi Audette, 1102
Quince Street S.E., Olympia, WA 98504, 360-725-2154.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule is not considered a significant legislative
rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

March 6, 2020

Heidi Audette
Communications and
Legislative Director

AMENDATORY SECTION (Amending WSR 10-04-027,
filed 1/26/10, effective 2/26/10)

WAC 484-10-010 State veterans institutions. (1) The
Washington soldiers home and colony, the Washington vet-
erans home, ((and)) the eastern Washington veterans home,
and the Walla Walla veterans home shall have, respectively,
a chief executive officer to be called ((a—superintendent)) an
administrator. The ((superintendent)) administrator shall be
directly responsible to the director or designee, of the depart-
ment of veterans affairs((;-and-as-sach-shall-be-an-heneorably
discharged-veteran)).

(2) The ((superintendent)) administrator shall be a
licensed nursing home administrator in the state of Washing-
ton. ((In-sttuattens—whereaeandidateistdentifiedwhotsan

WSR 20-07-027

WSR 20-07-027
PROPOSED RULES
DEPARTMENT OF
VETERANS AFFAIRS
[Filed March 9, 2020, 11:08 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
03-007.

Title of Rule and Other Identifying Information: Public
disclosure process including statement of costs.

Hearing Location(s): On May 6, 2020, at 11:30 [a.m.], at
Washington Department of Veterans Affairs (WDVA), 1102
Quince Street S.E., 3rd Floor Conference Room, Olympia,
WA 98504.

Date of Intended Adoption: May 7, 2020.

Submit Written Comments to: WDVA, Heidi Audette,
P.O. Box 41150, email heidia@dva.wa.gov, fax 360-725-
2197, by May 5, 2020.

Assistance for Persons with Disabilities: Contact Heidi
Audette, phone 360-725-2154, fax 360-725-2197, TTY 360-
725-2199, email heidia@dva.wa.gov, by March 10, 2019
[2020].

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Updates existing
sections regarding disclosure and exemptions to comply with
chapter 42.56 RCW. Creates new sections related to how
WDVA is organized, charges for copies of records, and noti-
fication of individuals.

Reasons Supporting Proposal: Compliance with chapter
42.56 RCW.

Statutory Authority for Adoption: RCW 42.56.040,
[42.56.]070, [42.56.]1090, [42.56.]120.

Statute Being Implemented: RCW 42.56.040, [42.56.]
070, [42.56.]090, [42.56.]120.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WDVA, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Heidi Audette, 1102
Quince Street S.E., Olympia, WA 98504, 360-725-2154.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule is not considered a significant legislative
rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate

only to internal governmental operations that are not
subject to violation by a nongovernment party.

March 6, 2020

Heidi Audette
Communications and
Legislative Director

Proposed
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NEW SECTION

WAC 484-50-001 How is DVA organized? (1) WDVA
is organized into the following areas:

(a) Veterans homes;

(b) Veterans services;

(¢) Counseling and wellness;

(d) Cemetery; and

(e) Administration.

(2) Additional information on agency organization and
operation is available at https://www.dva.wa.gov/about-
wdva/about-us or by writing:

WDVA Communications Office
P.O. Box 41150
Olympia, WA 98504

AMENDATORY SECTION (Amending Order 7659, filed
7/28/77)

WAC 484-50-005 ((Diselosure:)) How do I request
and inspect public records? (1) All public records of the
department of veterans affairs are available for public inspec-
tion and copying from 9:00 a.m. - 12:00 p.m. and 1:30 p.m. -
4:30 p.m. Monday through Friday, excluding legal holidays,
pursuant to these rules except as otherwise provided in chap-
ter 42.56 RCW ((4217310-and-WAC484-50-610-

2> Requests—for-any-identifiablepublie record-maybe

itinted-at the head C thed c
affairs;in-Olympia)), other applicable laws, and these rules.
(2) The public records officer for WDVA shall be

responsible for responses to requests for public records.
Requests for public records shall be submitted to the WDV A
public records officer using the following contact informa-
tion:

WDVA Public Records Officer

P.O.Box 41150

Olympia, WA 98504

Phone: 1-800-562-2308 (ask for the public records offi-
cer)

Additional contact information is available via the
WDVA website at www.dva.wa.gov search "Public Disclo-
sure".

AMENDATORY SECTION (Amending Order 7659, filed
7/28/77)

WAC 484-50-010 ((Exemptions:)) What if the public

record contains information that is exempt from public
disclosure? (((H-The-department-ofveterans-affairsreserves
he-ricl i el b i 5

. b - bl fllv fstif b-del
tienin-writing:)) (1) Public records and information may be

exempt from disclosure or production under chapter 42.56
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RCW or other state or federal laws. Commonly applicable
exemptions include, but are not limited to. the following:

(a) Under RCW 42.56.230(1). personal information in
files maintained for WDVA clients. Personal information
includes, but is not limited to:

(i) Names;

(ii) Telephone numbers;

(1i1) Fax numbers;

(iv) Email addresses:

(v) Social Security numbers;

(vi) VA claim numbers;

(vii) VA disability percentages:

(viii) DOD type of military separation, characterization
of service, narrative reason for separation, reentry code, sep-
aration code;

(ix) Account numbers;

(x) Certificate or license numbers;

(xi) Vehicle identifiers and serial numbers, including
license plate numbers;

(xii) Device identifiers and serial numbers;

(xiii) Web universal resource locators (URLSs);

(xiv) Internet protocol (IP) address numbers;

(xv) Biometric identifiers, including finger and voice
prints;

xvi) Full face photographic images and any comparable
images;

(xvii) Any other unique identifying number, characteris-
tic, or code;

(xviii) All geographic subdivisions smaller than a state,

including street address, mailing address, city, county, pre-
cinct, geocodes, and zip code, except for the initial three dig-

its of a zip code; and

(xix) All elements of dates (except year) for dates
directly related to an individual, including birth date, admis-
sion date, discharge date, date of death.

(b) Under chapter 70.02 RCW and related federal laws,
protected health care information and medical records.

(¢) Under RCW 42.56.230(3). personal information in
files maintained for WDVA employees or elected officials to
the extent that disclosure would violate their right to privacy.

(d) Under RCW 42.56.230(5). credit card numbers, debit
card numbers, electronic check numbers, card expiration
dates, or bank or other financial information as defined in
RCW 9.35.005 including Social Security numbers, except
when disclosure is expressly required by or governed by
other law.

(e) Under RCW 42.56.250, the following information
from personnel records, public employment related records,
volunteer rosters, or included in any mailing list of employ-
ees or volunteers of any public agency:

(1) Residential addresses:;

(i) Residential phone numbers;

(iii) Personal wireless telephone numbers;

(iv) Personal email addresses;

(v) Social Security numbers;

(vi) Driver's license numbers;

(vii) Identicard numbers;

(viii) Emergency contact information; and

(ix) Names, dates of birth, residential addresses. residen-
tial telephone numbers, personal wireless telephone numbers,

Proposed
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personal email addresses., Social Security numbers, and
emergency contact information of dependents of employees
or volunteers of a public agency.

(f) Under RCW 42.56.235, records that relate to or con-
tain personally identifying information about an individual's
religious beliefs, practices, or affiliation.

(g) Effective July 1, 2020, agency employee records
described under RCW 42.56.660.

(h) Effective July 1, 2020, lists of state agency employee
names under RCW 42.56.675.

(1) Under RCW 42.56.640 and 43.17.410, sensitive per-
sonal information of vulnerable individuals and in-home
caregivers for vulnerable populations, except as allowed
under subsection (3) of this section.

(2) If the requested public record contains information
that is exempt from public disclosure, WDV A may:

(a) As appropriate, release the nonexempt portion,
explaining what exemptions apply to redacted portions of the
record;

(b) As appropriate, deny release of the entire record,
sending a written explanation and citing the exemption that
applies to the denial; or

(c) Neither confirm or deny the existence of the
requested records and provide the legal basis for confidenti-
ality as if the responsive records existed, when a denial would
reveal information that is confidential and must not be dis-
closed.

(3) Sensitive personal information under subsection
(1)(3) of this section may be disclosed or produced if WDV A
determines that the requestor:

(a) Meets the criteria under RCW 42.56.645; and

(b) Has complied with any procedures developed by

WDVA to protect the confidentiality of the information.

NEW SECTION

WAC 484-50-020 Does WDVA charge for inspecting
or providing public records? (1) There is no fee for inspect-
ing public records.

(2) Pursuant to RCW 42.56.120 (2)(b), WDVA does not
calculate the actual costs for copying records because to do so
would be unduly burdensome for the following reasons:

(a) WDVA does not have the resources to conduct a
study to determine all of its actual copying costs; and

(b) To conduct such a study would interfere with other
essential agency functions.

(3) WDVA may do one or more of the following:

(a) Charge for copies of records according to the default
fees in RCW 42.56.120 (2)(b), (c), and (d);

(b) Charge for customized services pursuant to RCW
42.56.120(3);

(c) Charge other copy fees authorized by statutes outside
of chapter 42.56 RCW;

(d) Enter into an alternative fee agreement with a
requestor under RCW 42.56.120(4).

(4) WDVA may waive copying fees in one or more of
the following circumstances:

(a) Clients receiving the first copy of their file;

(b) Producing records assists in managing a program;
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(c) The expense of billing exceeds the cost of producing
records.

NEW SECTION

WAC 484-50-030 If a public record identifies or per-
tains to an individual or organization, other than the
requestor, is that individual or organization notified? (1)
If records responsive to a public records request identify or
pertain directly to an individual or organization other than the
requestor, WDV A may notify the named individual or orga-
nization about the request.

(2) WDV A's third-party notice may include:

(a) A copy of the original request;

(b) If appropriate, the records that identify or pertain to
the third party;

(c) The date WDVA intends to release the record; and

(d) A statement that the third party may prevent release
of the record by agreement or by bringing a lawsuit and get-
ting an injunction against WDVA and the requestor under
RCW 42.56.540 prior to the intended release date.

(3) WDVA may inform the requestor that:

(a) A third party has been notified of the request;

(b) WDVA provided the third party with a due date for
objecting to disclosure; and

(c) In the absence of an agreement with the requestor, the
third party may bring a lawsuit against the requestor and
WDVA under RCW 42.56.540 to stop disclosure.

WSR 20-07-043
PROPOSED RULES
BOARD OF
PILOTAGE COMMISSIONERS
[Filed March 10, 2020, 9:57 a.m.]

Continuance of WSR 20-03-149.

Preproposal statement of inquiry was filed as WSR 19-
21-106.

Title of Rule and Other Identifying Information: WAC
363-116-082 Limitations on new pilots.

Hearing Location(s): On May 21, 2020, at 10:00 a.m., at
2901 3rd Avenue, 1st Floor, Agate Conference Room.

Date of Intended Adoption: May 21, 2020.

Submit Written Comments to: Sheri Tonn, Chair, 2901
3rd Avenue, Suite 500, Seattle, WA 98121, email BeverJ@
wsdot.wa.gov, fax 206-515-3906, by May 14, 2020.

Assistance for Persons with Disabilities: Contact Jolene
Hamel, phone 206-515-3904, fax 206-515-3906, email
Hamell@wsdot.wa.gov, by May 14, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Due to limited
training opportunities in the Puget Sound Pilotage District,
the board will limit the license for first-year pilots in the
Duwamish Waterway. The license restriction will prohibit
first-year pilots from piloting vessels greater than three thou-
sand gross tons in the Duwamish Waterway. The restriction
will be lifted through the license upgrade program developed
by the board's trainee evaluation committee (TEC) for second
year pilots.

Proposed
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The Purpose of this filing is to continue the March 19,
2020, public hearing to May 21, 2020, and extend the public
comment period to May 14, 2020.

Reasons Supporting Proposal: This WAC change is nec-
essary due to the advanced level of piloting skill required to
navigate the Duwamish Waterway and lack of opportunities
to obtain the required number of observation, training, and
evaluation trips, as required by the board's pilot training pro-
gram.

Statutory Authority for Adoption: Chapter 88.16 RCW.

Statute Being Implemented: Chapter 88.16 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The board received a recommendation from TEC
favoring the implementation of this license restriction based
on a review of traffic patterns in the Duwamish Waterway.

Name of Proponent: Board of pilotage commissioners,
governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Jaimie C. Bever, 2901 3rd Avenue,
Suite 500, Seattle, WA 98121, 206-515-3887; and Enforce-
ment: Board of Pilotage Commissioners, 2901 3rd Avenue,
Suite 500, Seattle, WA 98121, 206-515-3904.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to the adoption of
these rules. The Washington state board of pilotage commis-
sioners is not a listed agency in RCW 34.05.328 (5)(a)(1).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

March 10, 2020
Jaimie C. Bever
Executive Director

WSR 20-07-052
PROPOSED RULES
LIQUOR AND CANNABIS
BOARD
[Filed March 11, 2020, 10:19 a.m.]

Continuance of WSR 20-03-176.

Preproposal statement of inquiry was filed as WSR 18-
17-041.

Title of Rule and Other Identifying Information: WAC
314-55-101 Quality assurance sampling protocols, 314-55-
102 Quality assurance testing (effective until August 31,
2020), new 314-55-1021 Quality assurance and quality con-
trol (effective September 1, 2020, until February 28, 2021),
new 314-55-1022 Quality assurance and quality control
(effective March 1, 2021), and 314-55-1025 Proficiency test-
ing. The Washington state liquor and cannabis board
(WSLCB) proposes amendments and new sections to current

Proposed
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marijuana product testing standards that would require the
addition of pesticide and heavy metal testing for all mari-
juana products produced, processed, and sold in Washington
state.

Hearing Location(s): On April 1, 2020, at 10:00 a.m., at
1025 Union Avenue, Olympia, WA 98501.

Date of Intended Adoption: April 15, 2020.

Submit Written Comments to: Katherine Hoffman, 1025
Union Avenue, Olympia, WA 98501, email rules@lcb.wa.
gov, fax 360-664-9689, by April 1, 2020.

Assistance for Persons with Disabilities: Contact Claris
Nhanabu, ADA coordinator, human resources, phone 360-
664-1642, fax 360-664-9689, TTY 711 or 1-800-833-6388,
email Claris.Nhanabu@lcb.wa.gov, by March 25, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
amendments revise and update current marijuana quality
assurance sampling protocols described in WAC 314-55-101,
and marijuana proficiency testing described in WAC 314-55-
1025.

This proposal also provides that as of March 2021, in
addition to the currently required suite of tests, all marijuana
products produced, processed, and sold in Washington state
be tested for pesticides and heavy metals. This is accom-
plished by revising and updating existing WAC 314-55-102
by way of a phase-in plan, as follows:

*  The first proposed revisions, if adopted, would be effec-
tive until August 31, 2020.

*  On September 1, 2020, WAC 314-55-102 would be
repealed, and WAC 314-55-1021 would become effec-
tive until February 28, 2021, adding pesticide testing to
the current suite of required product testing for all mari-
juana products produced and sold in Washington state.

e Finally, on February 28, 2021, WAC 314-55-1021
would be repealed, and effective March 1, 2021, WAC
314-55-1022 would become effective, requiring both
pesticides and heavy metals to the current suite of
required product testing for all marijuana products pro-
duced and sold in Washington state.

As a technical matter, this proposal renames and more
appropriately refers to marijuana quality control sampling
protocols and marijuana quality control and assurance testing
standards. While quality control is a set of activities designed
to evaluate a product, quality assurance pertains to activities
that are designed to ensure that a process is adequate and the
system meets its objectives. In contrast, quality control
focuses on finding defects or anomalies in a product or deliv-
erable, and checks whether defined requirements are the right
requirements. Testing is one example of a quality control
activity, but there are many more such activities that make up
quality control. For these reasons, this proposal renames
these sections.

Other proposed revisions include streamlined, clarified
language; section reorganization to increase readability,
along with reduction and removal of passive language where
appropriate.

Reasons Supporting Proposal: Current testing require-
ments for recreational marijuana are intended to ensure that
products for sale are safe and have accurate potency levels.
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However, Washington state recreational marijuana products
are not required to be tested for pesticides and heavy metals,
and although not precluded from doing so, many producers
and processors do not test for either. Based on a number of
elements, including consumer concern and national best
practices, it has become evident that standardized testing for
all marijuana products produced, processed, and sold in
Washington state is necessary. Washington state is the only
state with both recreational and medical programs that does
not require such testing for all products.

There is no guidance available to the WSLCB or any
other state agency regulating marijuana from federal agencies
who set standards for agriculture, food, and other products
because marijuana remains classified as a Schedule I drug,
and federally illegal. This presents regulatory challenges to
the WSLCB, regulators throughout the country, and the
industry since there is limited funding to support research on
how marijuana tainted with potential toxins affects humans.
However, while the possible health impact of consuming
marijuana products with unapproved pesticides is an emerg-
ing area of research, the overarching goal of the WSLCB is to
protect public health and safety, and to assure that all prod-
ucts sold within the I-502 market are safe for a/l consumers.

Recently, concern around the composition and safety of
marijuana concentrates for inhalation has highlighted the
need to assure that all marijuana products are tested for the
presence of harmful compounds and other contaminants. The
proposed rule amendments and phase-in plan offer a reason-
able time frame that provides both licensees and accredited
labs the opportunity to adjust business models where neces-
sary, and offers options to prepare for additional fields of
testing either immediately or over an extended, but finite
period of time.

Statutory Authority for Adoption: RCW 69.50.345 and
69.50.348.

Statute Being Implemented: RCW 69.50.345 and 69.50.-
348.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSLCB, governmental.
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Name of Agency Personnel Responsible for Drafting:
Katherine Hoffman, Rules Coordinator, 1025 Union Avenue,
Olympia, WA 98501, 360-664-1622; Implementation: Ken-
dra Hodgson, Marijuana Examiners Unit Manager, 1025
Union Avenue, Olympia, WA 98501, 360-664-4555; and
Enforcement: Justin Nordhorn, Chief of Enforcement, 1025
Union Avenue, Olympia, WA 98501, 360-664-1726.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Katherine Hoffman, 1025 Union Avenue, Olym-
pia, WA 98502, phone 360-664-1622, fax 360-664-9689,
email rules@Icb.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

Is exempt under RCW 19.85.025(4)(d); WAC 314-55-
101; 314-55-1025.

The proposed rule does impose more-than-minor costs

on businesses.

Small Business Economic Impact Statement (SBEIS)

What is the scope of the rule package? Compliance
with the proposed, specific requirements described [in] WAC
314-55-102, 314-55-1021, and 314-55-1022 will likely result
in additional compliance costs. This includes the incremental,
phased-in requirement to test all marijuana products for pes-
ticides and heavy metals. The remainder of the rule revisions
are exempt.

Which businesses are impacted by the proposed rule
package? What was their North American Industry Clas-
sification (NAICS) code or codes? What are their minor
cost thresholds? The NAICS code, business description, and
minor cost thresholds are described and calculated below:

Minor Cost
Percentage of Threshold
# of Businesses In Businesses Average Annual (0.3% Average
Type of Business Washington Considered Small? Revenues** Annual Revenues)
Marijuana Producer, Processor | 341! 98% $1,418,224 $4,255
Cannabis Testing Laboratory 142 100% $1997000 $5,990
[$1,997,000]

Notes:

'Represents the number of Marijuana producer/processors that reported revenue, lab tests, and employment between 2018-05

and 2019-04

?Represents the number of labs certified to conduct testing on cannabis products in Washington state.

3Defined as having fifty or fewer employees. Producer/processor employment information provided by the employment secu-
rity department for the 3rd quarter of 2018. Laboratory businesses employment determined through interviews with labs and
LinkedIn business profiles accessed 2019-04 and 2020-01

[25]
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# of Businesses In
Washington

Type of Business

Minor Cost
Percentage of Threshold
Businesses Average Annual (0.3% Average
Considered Small? Revenues*? Annual Revenues)

4Average annual revenues for producer/processors based on total sales divided by the number of business[es] that reported

sales, lab tests, and employment.

SFor testing laboratories, minor cost threshold based on average annual revenues from the 2010 Economic census of the United
States for businesses in the "Testing Laboratories" category (NAICS 541380) (WA State Auditor's Office 2019)

Does the rule have a disproportionate impact on
small businesses? In particular, in order to calculate annual
costs, we require information on a per entity basis describing
the number of samples being tested per year. While we have
some limited anecdotal information on the numbers of sam-
ples tested per year by individual producer/processors, we
lack information on the myriad business models that could
lead to a wide range in the number of samples tested per year,
and thus a wide range of per entity compliance costs per year.
Developing reliable estimates would require a comprehen-
sive survey with a reasonable response rate, and even then,
given the wide variability of business models and docu-
mented inconsistency in responses from licensees, per entity
costs is [are] difficult to determine.

Did the agency make an effort to reduce the impact of
the rule? The proposed rule changes include provisions that
are intended to reduce the compliance costs for small busi-
nesses. These include:

* An incremental phase-in period that contemplates full
compliance by March, 2021; and

*  Allowing labs to subcontract pesticide and heavy metals
testing for a period of time.

It is difficult to accurately assess if small businesses will
be disproportionately impacted by this rule proposal when
there is both significant overlap and variance between the
groups evaluated. As noted above, and throughout this
SBEIS, most of the businesses impacted are small as defined
by RCW 19.85.030.

Did the agency involve small businesses in the rule
development process? Throughout the rule development
process, the WSLCB has engaged with businesses likely to
be affected by the rule, and who volunteered to participate in
the process. To support development of the SBEIS, a subset
of six producer/processors spanning a range of both tiers and
types of producers was contacted; interviews were conducted
with two producers, one processor, and one producer/proces-
sor. In addition, interviews were conducted with three testing
laboratories. Additional opportunity for public comment will
be available when the proposed rule is published. Indoor and
outdoor farmers, including sun growers, were included in the
interviews.

During the rule development process, the WSLCB
hosted two "Listen and Learn" sessions, one in April 2019
and the second in August 2019, inviting industry discussion
and feedback on the proposed rules, and [to] discuss potential
mitigation strategies. The WSLCB's stakeholder process
encouraged interested parties and industry partners to:

* Identify burdensome areas of existing and proposed
rules;

Proposed

*  Proposed initial or draft rule changes; and
*  Refine those changes.

Although the WSLCB broadly messaged these sessions
(messaging went directly to all licensees, as well as over ten
thousand GovDelivery subscribers), few processors and pro-
ducers attended the sessions. This rule project was the first
employing the "Listen and Learn" model, and attendees were
initially unfamiliar with not only the model, but the process,
although detailed agendas were provided well in advance of
each meeting.

These heavily facilitated sessions followed two thought
streams: the first asked attendees to review draft conceptual
rules offered well in advance of the meeting and provide
feedback or specific rule language, specifically indicating
what they liked, didn't like, and what they proposed in the
way of a solution. No rule language revisions were offered by
attendees at either session. Solutions ranged from suggesting
that figures and language be more concise in general without
offering example, to unsupported assertions that adding pes-
ticides and heavy metals to the suite of required tests would
put certain producers out of business.

All comments received during these sessions were
curated to the extent possible, although developing themes
from sessions was difficult based on the broad range of com-
ments. The proposed rules went through several stages of
edits, review, discussion, and then further refinement before
arriving at the initial proposal. The end result of this process
are proposed rules that are offered as a framework and guid-
ance for testing marijuana products that supports the overar-
ching WSLCB goal of public health and safety.

A summary of the description of issues related to the
proposed rule set and how the agency collaborated with
stakeholders and industry partners to mitigate potential bur-
den associated with rule compliance is more fully described
in the significant analysis prepared consistent with RCW
34.05.328, including a phase-in plan, and offered as part of
this initial rule proposal.

Will businesses have to hire or fire employees because
of the requirements in the rule? While the impacts to indi-
vidual producer[/]processors may depend on their ability to
pass on increased testing costs (in the form of higher prices to
retailers), the proposed rule is not expected to affect the
amount of marijuana produced. Thus, the proposed rule is
unlikely to affect the overall number of employees of pro-
ducer/processors or retailers. For example, if increased test-
ing costs lead some smaller entities to cease production, other
entities may produce larger volumes.

While it would be an indirect effect, the proposed rule
may result in some limited additional employment in the labs
conducting testing. In order to conduct the testing, a lab add-
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ing this testing capability may need to hire one or two addi-
tional scientists or technicians to operate equipment and con-
duct tests. The extent of potential employment gains are
uncertain, but given the small number of labs in the industry
(currently fifteen certified labs) any employment gains would
likely be limited.

A copy of the statement may be obtained by contacting
Katherine Hoffman, 1025 Union Avenue, Olympia, WA
98501, phone 360-664-1622, fax 360-664-9689, email
rules@lcb.wa.gov.

March 10, 2020
Jane Rushford
Chair

WSR 20-07-059
PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed March 12, 2020, 12:44 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
03-035.

Title of Rule and Other Identifying Information: Amend-
ing chapter 172-100 WAC, Traffic and parking rules.

Hearing Location(s): On May 11, 2020, at 10:00 a.m., at
Eastern Washington University, Main Campus, 526 5th
Street, 215A Tawanka Hall, Cheney, WA 99004.

Date of Intended Adoption: May 29, 2020.

Submit Written Comments to: Joseph Fuxa, Eastern
Washington University, 526 5th Street, 21 1A Tawanka Hall,
Cheney, WA 99004, email jfuxa@ewu.edu, fax 509-359-
2874, by May 11, 2020.

Assistance for Persons with Disabilities: Joseph Fuxa,
phone 509-359-7496, fax 506-359-2874 [509-359-2874],
email jfuxa@ewu.edu, by May 11, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The modifications
to chapter 172-100 WAC are needed to address mobile pay-
ments and immobilization options.

Reasons Supporting Proposal: The modifications are
needed as the university accepts mobile payments for parking
meters and to update immobilization options.

Statutory Authority for Adoption: RCW 28B.35.120
(12).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Joseph Fuxa, 211A Tawanka Hall, 509-359-7496; Imple-
mentation and Enforcement: Dr. Mary Cullinan, 214 Showal-
ter Hall, 509-359-6362.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 34.5.328 [34.05.328] (5)(a)(i),
this agency is not an agency mandated to comply with RCW
34.05.328. Further, the agency does not voluntarily make that
section applicable to the adoption of this rule pursuant to sub-
section (5)(a)(ii), and to date, the joint administrative rules
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review committee has not made the section applicable to the
adoption of this rule.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4)

March 12, 2020
Joseph Fuxa
Policy and Compliance Manager

AMENDATORY SECTION (Amending WSR 13-24-119,
filed 12/4/13, effective 1/4/14)

WAC 172-100-030 Liability of university. The univer-
sity assumes no liability for bicycles or motor vehicles or
their contents when such bicycles or motor vehicles are on
campus. The university offers parking permits to those desir-
ing to park on campus. The university uses license plate rec-

ognition technology to manage parking. A parking permit
licenses the holder (licensee) to park one motor vehicle in the

lot ((designated-on—thepermit)) for which the owner pur-
chased a parking permit as long as the license plate number
for the vehicle matches the license plate number on file with
parking services. The university is not responsible for fire,
theft, damage, or loss of any bicycle, motor vehicle, or any
article left in such vehicle. A parking permit is a license to
park and no bailment is created.

AMENDATORY SECTION (Amending WSR 13-24-119,
filed 12/4/13, effective 1/4/14)

WAC 172-100-100 General traffic and vehicle rules.
(1) Bicycle riders and motor vehicle operators shall operate
such equipment in a careful and prudent manner at all times
and must comply with posted speed limits.

(2) Bicycle riders and motor vehicle operators shall obey
all regulatory signs and comply with directions given by
parking services personnel and public safety officers and
their designees.

(3) Bicycle riders and motor vehicle operators shall yield
the right of way to pedestrians. This includes, but is not lim-
ited to, yielding to pedestrians crossing streets, roadways, and
parking areas within the campus. Riders and drivers shall also
yield to pedestrians at intersections, clearly marked cross-
walks, or city streets on campus.

(4) Vehicles on university property must be kept in oper-
ating condition, except those ((in-a-garage,research-faetlity;
ot)) at the automotive repair shop. Vehicle repairs or mainte-
nance are prohibited on campus unless preauthorized by
parking services.

(5) Bicycles may be operated any place where motor
vehicles are permitted. Bicycles may also be operated on uni-
versity walkways, so long as the bicycle is operated in a safe
manner and does not interfere with pedestrian traffic or other
campus activities.

Proposed
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AMENDATORY SECTION (Amending WSR 13-24-119,
filed 12/4/13, effective 1/4/14)

WAC 172-100-120 Parking rules. (1) Emergency
access areas: Parking is prohibited in:

(a) Emergency access areas;

(b) Fire lanes;

(c) Within fifteen feet of a fire hydrant.

(2) No parking/restricted parking areas: Parking is pro-
hibited in any area that is not specifically designated for park-
ing, unless explicitly authorized by parking services or uni-
versity police. No parking and restricted parking areas
include, but are not limited to:

(a) Yellow curb areas;

(b) Bus zones;

(¢) Driveways;

(d) Sidewalks; and

(e) Any grassy area.

(3) Loading zones: Parking is permitted in loading zones
according to the restrictions and time limits posted for the
zone. If no restrictions are posted, users shall:

(a) Display a department permit issued under WAC 172-
100-230; or

(b) Obtain and display a permit from parking services.

(4) Service drives/areas: Driving or parking in a service
drive without displaying a department or service permit is
prohibited.

(5) Visitor spaces: Campus visitors may park in any vis-
itor parking space on campus subject to any posted restric-
tions.

(6) Reserved spaces: Parking in a reserved parking
space, without proper authorization, is prohibited.

(7) Permit-required lots: Except as provided herein,
parking is prohibited in any campus parking lot that requires
a parking permit unless the vehicle ((displays)) has a valid
parking permit for that lot. The university uses license plate
recognition technology to manage parking on its campus.
Owners purchase parking permits for particular lots on cam-
pus and are required to provide the license plate numbers for
any vehicles they are requesting a permit for. To be consid-
ered valid, parklng permits must be issued by the university's
parking services office, be current, and be ((preperly—dis-
played)) for the license plate associated with the vehicle
parked in a parking lot.

(a) All permit-required lots have designated days and
times during which a permit is required.

(b) Motorcycles parked ina penmt requlred lot ((m—aﬂy

must ((disp}ay)) have a Vahd parklng permlt

(8) Disabled parking spaces: Any vehicle that is parked
in a disabled parking space in a university owned or leased
parking lot must ((isplay)) register with parking services

and provide evidence of a valid, state-issued disabled parking
permit, license plate, or year tab. The vehicle must also ((dis-
play)) have a valid EWU disabled parking permit if parking
in a permit-required parking lot during the designated days
and times that a permit is required for parking.

(9) ((Metered)) Metered/mobile payment parking: A per-
son who parks a vehicle in a metered or mobile payment
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(10) Vehicle size limits: Vehicles longer than twenty
feet, campers, trailers, buses, and pickup trucks with a
camper may not be parked on university property without
prior authorization from parking services.

(11) Bicycles: Bicycles must be parked in bicycle racks.

(12) Parking space violation: Vehicles may only occupy
one parking space or stall as designated within a parking area.

(13) Disabled, and inoperative vehicles: A disabled or
inoperative vehicle may not be parked on the university cam-
pus for more than twenty-four hours without prior authoriza-
tion from parking services.

AMENDATORY SECTION (Amending WSR 13-24-119,
filed 12/4/13, effective 1/4/14)

WAC 172-100-130 Citations and fines. Any violation
of these rules is subject to citation. Each offense may result in
a separate citation.

(1) Payment: Citation fines must be paid to EWU park-
ing services and may be paid in person, online, by mail, or by
phone.

(2) Amounts:

(a) Citations: When a citation is issued, fines are deter-
mined in accordance with a fine schedule. The fine schedule
is approved by the vice president for business and finance.

(b) Adjustments: When mitigating circumstances exist,
authorized parking services personnel may reduce or dismiss
fines.

(3) Appeals: Citations may be appealed by submitting
((2)) an online or written appeal to parking services within
fourteen calendar days of the date the citation was issued. If
an appeal is not submitted online, handwritten appeals must
be submitted to parking services in person or by mail within
fourteen calendar days or a late fee will be assessed. If a
timely appeal is not filed, the citation becomes final. Appeals
will be reviewed by a board consisting of voting members
from the following groups: Associated students, classified
staff, faculty, and ((administrative)) exempt staff. A parking
services representative will act as a consultant to the board
((end-vote-only-to-breaka-tie)). The board may uphold or dis-
miss the citation. In the case of a tie vote, the board will con-
tinue discussion and vote again until a majority vote is
obtained. If an impasse exists, the citation will be reduced to
a warning. If the board upholds the citation, it may reduce the
fine amount. In no event may the board impose a fine exceed-
ing the amount set forth in the fine schedule. Within five cal-
endar days following the board's review, parking services
shall notify the appellant, by mail or by email, of the board's
determination. The board will meet every two weeks, with
additional meetings as necessary. Additional appeal rights
are governed by RCW 28B.10.560.

(4) ((Nenpayment)) Collection: Unpaid fines are subject
to collection through the university's established collection
methods under chapter 172-144 WAC. An owner and/or
driver may be responsible for all collection fees, which may
be based on a percentage up to fifty percent of the unpaid

charges, and all costs and expenses, including attorneys' fees
related to collection of the unpaid debt.

parking space must pay for time used during posted times of
operation.

Proposed

(5) Nonpayment: In addition to seeking collection of
unpaid fines under subsection (4) of this section, unpaid fines
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may lead to the immobilization or impoundment of a vehicle
when:
(a) A permit account (which may include one individual

WSR 20-07-059

(4) Definitions.
(a) "Impoundment" means to take and hold a motor vehi-
cle or bicycle in legal custody. which includes, but is not lim-

license plate number or a combination of license plate num-

ited to, securing, towing, and storing the motor vehicle or

bers on a single account) contains four unpaid citations with
fines exceeding one hundred dollars; or

(b) A permit account (which may include one individual
license plate number or a combination of license plate num-
bers on a single account) has a balance that is older than
ninety days and exceeds one hundred dollars.

((3))) (6) Disposition of fees and fines: Proceeds from
fees and fines collected under this chapter are to be deposited
in the university's parking fund and applied to the costs of
operating, maintaining, and patrolling the campus parking
lots and administering these rules.

AMENDATORY SECTION (Amending WSR 13-24-119,
filed 12/4/13, effective 1/4/14)

WAC 172-100-140 Immobilization and impound-
ment of motor vehicles and bicycles. (1) The vice president
for business and finance or designee may order the immobili-
zation, impoundment and storage of any vehicle:

(a) That is parked, in violation of these rules:

(1) In an emergency access area, no parking area, or
restricted parking area;

(i1) In a loading zone or service drive or area without a

bicycle.

b) "Immobilization" means the use of a locking wheel
boot or similar device that, when attached to the wheel of a
motor vehicle, prevents the motor vehicle from moving with-

out damage to the tire which the locking wheel boot or simi-
lar device is attached.

(5) Immobilization and impoundments may be appealed
by submitting a written appeal to parking services within
fourteen calendar days of the date of the immobilization or
impoundment of the motor vehicle. Appeals may be submit-
ted to parking services in person. If an appeal is not timely
filed, the fees, fines, or costs are final.

(6) Appeals will be reviewed by a board consisting of
voting members from the following groups: Associated stu-
dents, classified staff, faculty, and exempt staff. A parking
services representative will invite members to join the board
and will act as a consultant to the board. A quorum of mem-
bers must be present to adjudicate. The board may uphold or
dismiss any fees, fines, or costs of the immobilization/
impoundment, the owner and/or driver is responsible for pay-
ing all fees, fines, and costs. If the board upholds the fees,
fines, or costs related to the immobilization or impoundment,
the owner and/or driver is responsible for paying all fees,

department permit as noted in WAC 172-100-230;

(iii) In a parking space designated for another person or
vehicle; or

(iv) In a disabled parking space;

(b) That is disabled or inoperative; or

(c¢) That is parked on university property and ((has-mere

thanfourunpaid-eitationsafter the-untversity has-maderea-
senable-attempts—to-contact-the-ewner)) is connected to a

parking permit account that has unpaid fines in accordance
with WAC 172-100-130.

(2) The owner and/or driver of an immobilized or
impounded motor vehicle is responsible for all immobiliza-
tion and impoundment ((and-sterage)) costs, and any related
costs, and may not recover the motor vehicle until arrange-
ments have been made with parking services. To have the
motor vehicle released pending any appeal, the owner and/or
driver must post a bond in the amount of the unpaid fines,
fees, and costs relating to the immobilization and/or
impoundment. If the owner and/or driver timely appeals the
immobilization and/or impoundment in accordance with sub-
section (5) of this section and the fines, fees, or costs are
overturned, the university will refund the bond to the owner
and/or driver. The university and its employees or representa-
tives are not liable for loss or damage of any kind resulting
from impoundment or storage. The university is also not
financially responsible for any incidentals accrued by the
owner and/or driver through this process.

(3) Bicycles may be impounded for violations of the
above parking rules. The university is authorized to break any
bicycle lock to facilitate impoundment. The university and
parking services are not responsible for any damage resulting
from the impoundment of a bicycle, including removal of a
lock.

fines, and costs. If the board overturns the immobilization or

impoundment, the owner and/or driver is not responsible for

the costs related to such immobilization or impoundment. In
the case of a tie vote, the board will continue discussion and

vote again until a majority vote is obtained. If an impasse
exists, the decision will be in the favor of the immobilization
or impoundment.

(7) Within five calendar days following the board's
review. parking services shall notify the appellant, by mail or
by electronic mail, of the board's determination. The board
will meet every two weeks, with additional meetings as nec-
essary. Additional appeal rights are governed by RCW
28B.10.560.

AMENDATORY SECTION (Amending WSR 15-24-048,
filed 11/23/15, effective 12/24/15)

WAC 172-100-150 Electric vehicle charging stations.
(1) These rules govern the use of electric vehicle charging
stations (EVCSs) that are located on parking lots or at
metered parking spaces which are owned and/or operated by
Eastern Washington University (EWU). All EVCSs will be
clearly marked by signs and green pavement markings as
required by RCW 46.08.185.

(2) General rules:

(a) Vehicles parked in an EVCS must be in compliance
with all other parking rules for that parking area as described
in chapter 172-100 WAC.

(b) Vehicles must be actively charging while parked in
an EVCS. Per RCW 46.08.185, a monetary penalty will be
assessed to any vehicle parked in an EVCS on public or pri-
vate property if the vehicle is not connected to the charging
equipment.

Proposed
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(c) There is no additional charge to plug into an EVCS.

(d) Permit required EVCS: A vehicle that is parked in an
EVCS located in a nonmetered space on a permit-required
parking lot((s)):

(1) Must ((display)) have a valid parking permit for
((the)) any campus lot; and

(i1) Is limited to four hours per day of parking in the
EVCS during designated days/times in which a parking per-
mit is required.

(e) Metered EVCS: A person using an EVCS located at a
metered-parking space((3)):

(1) Must pay the required parking meter fee; and

(ii) Is limited to four hours per day of parking in the
EVCS during posted days/times of operation.

(3) Restrictions:

(a) Charging of an electric vehicle is limited to an EVCS
only. No person may use an electrical outlet of any facility
owned and/or operated by EWU for vehicle charging except
for vehicles that are owned or leased by EWU.

(b) EVCSs may be closed for special event parking,
maintenance, and/or construction.

(¢) An EVCS may be reserved through the Parking and
Transportation Services office for some special event park-
ing.

(d) EWU assumes no responsibility or liability for dam-
age to vehicles using an EVCS.

(e) A violation of these rules may result in issuance of a
parking infraction.

AMENDATORY SECTION (Amending WSR 13-24-119,
filed 12/4/13, effective 1/4/14)

WAC 172-100-200 Parking permits—Issuance and
responsibility. (1) Parking permits may be obtained through
parking services. Permits are issued upon payment of estab-
lished fees, subject to availability. Permits may not be trans-
ferred, assigned, or sold.

(2) Prorated refunds: Refunds of parking permit fees will
be issued according to parking office guidelines.

(3) The university reserves the right to refuse parking
privileges to anyone who has:

(a) Had a permit revoked;

(b) Falsified a parking application or registration;

(¢) Counterfeited or altered an area designator or permit;

(d) Failed to pay outstanding traffic or parking citations;

(e) Possessed or used a lost, altered, or stolen parking
permit;

(f) Been given notice ((against)) of trespass from cam-
pus;

(g) Failed to comply with parking services directions; or

(h) Damaged university property while driving or park-
ing on campus.

(4) Responsibility: The person to whom a parking permit
is issued is responsible for all violations of these rules involv-
ing the vehicle for which the permit was issued regardless of
whether the person was operating the vehicle at the time of
the violation.

(5) Lost or stolen permits: If a permit is lost or stolen, the
permit holder must report the loss to parking services. A

Proposed
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replacement permit will be provided to the individual. A fee
may be charged for a lost permit.

AMENDATORY SECTION (Amending WSR 13-24-119,

filed 12/4/13, effective 1/4/14)

WAC 172-100-220 Parking permits for permit-
requ1red lots (1) Standard permlts ((S%&&dafd—pefm&s—eeﬂ-

)) The uni-

versity issues standard parking permits using license plate
recognition technology. The permit is connected to any vehi-
cle containing the license plate number identified by the
owner at the time the permit is purchased. A permit may be
attached to many license plate numbers on file, but only one
vehicle attached to the permit is allowed on campus at a time
during enforcement hours. Priority for issuance of standard
permits will be given to university employees and students.

(2) EWU disabled parking permits: These permits are
issued to university employees and students who are autho-
rized to park in disabled parking areas and possess a current,
state issued, disabled parking placard, license plate, and/or
year tab.

(3) Retiree permits: Individuals who have retired from
EWU are entitled to a retiree parking permit at ((re-eest)) an
annual discounted price based on space availability. Retiree

permits entitle ((the)) retirees ((te—paflﬁﬁ—uﬁwemty—paflﬂﬁg
lots;—where-space-is-available;)) access to parking in desig-

nated areas while attending retiree functions sponsored by the
university. Retiree permits are subject to the following:

(a) Retiree permits may not be used to park in residence
hall lots.

(b) Retiree permits do not entitle the retiree to free park-
ing during special events.

(c) Retiree permits may only be used by the retiree.

(d) Retiree permits may not be used by a retiree who is
employed by the university.

(e) If a retiree permit is used in violation of the above
conditions, the university may revoke the retiree's permit.

(4) Special ('S") permits: The 'S' permit may be issued to
university employees whose duties require frequent visits or
deliveries to other campus locations. The permit allows
employees to park their vehicles in undesignated lots for offi-
cial campus duties. Issuance and use of 'S' permits is subject
to the following:

(a) Requests: University employees may request an 'S'
permit through parking services. Requests for an 'S' permit
must describe the employee's duties that justify the 'S' permit,
including detailed information regarding the frequency and
nature of the employee's intra-campus business activities and
why a departmental permit is inadequate to support those
activities. Requests must be endorsed by the president or
appropriate vice president. The vice president for business
and finance, or designee, is the approval authority for 'S' per-
mits.

(b) Issuance. The parking services office shall provide an
'S' permit to an employee who has been authorized by their
department's vice president to obtain an 'S' permit and has
purchased a core lot permit and paid the additional 'S' permit
fee.




Washington State Register, Issue 20-07

(c) Use: 'S' permits may only be used for the purpose of
conducting official university business. 'S' permits may be
used to park in any campus parking lot, loading zone, or ser-
vice area, on a space-available basis, limited to the time
needed to conduct university business. They may not be used
for personal use or convenience.

(d) Restrictions: 'S' permits do not authorize parking in
disabled parking spaces unless the person is authorized to
park in disabled parking spaces under these rules. 'S' permits
are not valid at meters, fire lanes, safety zones, yellow curbs
or zones, designated "no parking" areas, or other areas not
designated for parking.

(e) Availability: The vice president for business and
finance may limit the number of 'S' permits that are available
for issuance throughout the university, and/or to departments
or units.

(5) Guest permits: Campus guests and persons doing
business with the university may be issued a guest permit
allowing them to park in designated lots on campus, subject
to the following:

(a) Guest permits are valid for the dates and locations
specified at the time of issuance.

(b) A fee may be charged for a guest permit.

(c) A guest permit will not be issued to persons intending
to make personal solicitations from or personal sales to uni-
versity employees or students.

(d) Guest permits do not authorize parking in spaces that
are reserved.

(e) Guests may park in disabled parking spaces so long
as their vehicle displays the guest permit along with a current,
state-issued disabled parking placard, license plate, and/or
year tab.

(6) Duplicate permits and car pool permits: (((a)Permit
helders-maypurchase-duplieate-deealsfer)) Additional vehi-

cle((s:

e})) license plate numbers may be listed under the orig-
inal purchaser accounts, but only one motor vehicle bearing
the duplicate permit number may park in the designated park-
ing lot at a time. Violation of this section will subject each
vehicle involved to a fine.

AMENDATORY SECTION (Amending WSR 13-24-119,
filed 12/4/13, effective 1/4/14)

WAC 172-100-230 Parking permits for loading zones
and service drives. (1) Department permits: These permits
are issued to departments or units to facilitate the movement
of equipment and materials by allowing for limited parking in
parking lots, service drives, and loading/unloading zones.
Department permits may not be used by persons for their own
benefit or convenience. They may only be used for official
university business. A regular permit is not required when a
person uses a department permit.
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(a) Issuance and control. Department permits are issued
on an annual basis for temporary, short-term use, and must be
returned to the department after use. Permit use must be mon-
itored and controlled by a designated person.

(b) Restrictions. Department permits are not valid at
meters, reserved spaces, disabled parking spaces, fire lanes,
safety zones, yellow curbs or zones, "no parking" areas, or
other areas not designated for parking. Departments are
assigned a primary lot and are limited to thirty minutes park-
ing in the primary lot.

(c) Loss. If a department permit is lost, the department it
is issued to must file a report with parking services. Parking
services will determine if a fee is assessed for the lost permit.

(2) Service permits: Service permits are issued at a dis-
counted cost to service providers, contractors, repairmen, and
vendors to support their access requirements. Parking ser-

vices shall specify terms of use ((whena-serviee-permitis

issted)) upon registration of motor vehicles.

WSR 20-07-067
PROPOSED RULES
PARAEDUCATOR BOARD
[Filed March 13, 2020, 11:17 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
17-094.

Title of Rule and Other Identifying Information: WAC
179-01-030, use of certificate fees collected by the paraedu-
cator certificate program.

Hearing Location(s): On May 20, 2020, at 8:30 a.m., at
the Hampton Inn Richland/Tri-Cities, 486 Bradley Boule-
vard, Richland, WA 99352.

Date of Intended Adoption: May 20, 2020.

Submit Written Comments to: Paraeducator Board, 600
Washington Street S.E., Room 400, Olympia, WA 98504,
email paraboard@k12.wa.us, by May 18, 2020.

Assistance for Persons with Disabilities: Contact profes-
sional educator standards board (PESB), phone 360-725-
6275, email pesb@k12.wa.us, by May 18, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: New section,;
amend WAC with new language regarding how fees col-
lected from the paraeducator certificate program may be
used.

Reasons Supporting Proposal: New language will clarify
how fees collected from the paraeducator certificate program
may be used as allowed by HB 1115 (2017). The new lan-
guage is aligned with how PESB may use fees.

Statutory Authority for Adoption: Chapter 28A.413
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Paraeducator board, governmental.

Name of Agency Personnel Responsible for Drafting:
Jack Busbee, 600 Washington Street S.E., Olympia, WA
98504, 360-725-6275; Implementation and Enforcement:
Paraeducator Board, 600 Washington Street S.E., Olympia,
WA 98504, 360-725-6275.

Proposed
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The WAC does
not impact small businesses.

March 12, 2020
Jack Busbee
Rules Coordinator

NEW SECTION

WAC 179-01-030 Certification fees. Certificate fees
shall be used as described in WAC 181-79A-131.

WSR 20-07-080
WITHDRAWAL OF PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed March 16, 2020, 1:42 p.m.]

On December 18, 2019, the Washington state office of
superintendent of public instruction (OSPI) filed proposed
rule making form CR-102, WSR 20-01-168, concerning pro-
posed rule making for WAC 392-157-125.

However, this document serves as official notification
that OSPI is withdrawing this CR-102. A new proposed rule
making (CR-102) notice with a new hearing date(s) and loca-
tion(s) will be filed in the future.

Chris P. S. Reykdal
State Superintendent
of Public Instruction

WSR 20-07-081
WITHDRAWAL OF PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed March 16, 2020, 1:44 p.m.]

On February 19, 2020, the Washington state office of
superintendent of public instruction (OSPI) filed proposed
rule making form CR-102, WSR 20-05-089, concerning pro-
posed rule making for WAC 392-121-182 and chapter 392-
550 WAC.

However, this document serves as official notification
that OSPI is withdrawing this CR-102. A new proposed rule
making (CR-102) notice with a new hearing date and time
will be filed in the future.

Chris P. S. Reykdal
State Superintendent
of Public Instruction

Proposed
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WSR 20-07-089
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF LICENSING

[Filed March 17, 2020, 10:15 a.m.]

The department of licensing, business and professions
division, requests the withdrawal of the proposed rule making
for Title 308 WAC, Licensing, department of: WAC 308-30-
060 Application fees (notaries public), 308-420-240 Fees and
charges (camping resorts), 308-129-110 Seller of travel reg-
istration fees, 308-320-050 Registration fees (commercial
telephone solicitors), 308-320-060 Annual renewal dates,
forms, and fees (commercial telephone solicitors), 308-312-
060 Fees (whitewater river outfitters), and 308-29-045 Col-
lection agency fees, filed with your office as WSR 20-06-076
on March 4, 2020.

This document serves as the official notification of our
rule withdrawal.

Damon Monroe
Rules Coordinator

WSR 20-07-094
PROPOSED RULES
SPOKANE REGIONAL
CLEAN AIR AGENCY
[Filed March 17, 2020, 11:42 a.m.]

Original Notice.

Proposal is exempt under RCW 70.94.141(1).

Title of Rule and Other Identifying Information: Amend
Spokane regional clean air agency (SRCAA) Regulation I,
Articles I, II, IV, and V, and some sections of Articles VI and
X.

Hearing Location(s): On Tuesday, June 16, 2020, at 6:00
p.m.; and Thursday, July 9, 2020, at 9:30 a.m., at SRCAA
Office, 3104 East Augusta Avenue, Spokane, WA 99207.
Comment period: May 1, 2020 - July 9, 2020, ending at the
close of the July 9, 2020, hearing.

Date of Intended Adoption: July 9, 2020.

Submit Written Comments to: Margee Chambers, 3104
East Augusta Avenue, Spokane, WA 99207, email Public
Comment@spokanecleanair.org, fax 509-477-6828, by July
9, 2020, close of hearing. Note, please submit written com-
ments by July 6, 2020, for comments to be included in the
July 9, 2020, prehearing presentation.

Assistance for Persons with Disabilities: Contact Mary
Kataoka, phone 509-477-4727 ext. # 100, fax 509-477-6828,
email mkataoka@spokanecleanair.org, by July 6, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Updates through-
out Articles I, I, IV, V, VI, and X include: Formatting
improvements for consistency among Articles in SRCAA
Regulation [; clarification edits to improve ease of use,
understanding, and improved readability of the Articles; cor-
rect typographical and spelling errors; remove obsolete text;
update citing; and updates to improve consistency between
local regulations and state and federal regulations. The sum-
mary below highlights additional proposed amendments.

Article I, amend Sections 1.01 - 1.04, new Section 1.05:
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Section 1.01: Update text to improve consistency with
state and federal requirements and SIP approvability.
Section 1.04: Modify and add definitions to align with
state chapter 173-400 WAC definitions and federal clean
air act definitions; number the definitions to provide con-
sistency with other Articles in Regulation I; remove defi-
nitions no longer needed in Regulation I; move closure
procedure to Article IV, Section 4.05; and move upset
condition definition from Article II to 1.04.

Add new Section 1.05 to improve ease of use and under-
standing of acronyms and measurements abbreviations
used in Regulation I.

Article II, amend Sections 2.01 - 2.15, new Sections 2.16

-2.19:

Section 2.02: Add new subsection (J) to explain source
records requirement.

Section 2.07: Update with 2004 repeal information.
Section 2.09: Remove obsolete definitions; move "mal-
function" to Article I; change order of subsections;
include email as an allowable form of communication;
expand test methods text for clarification and SIP
approvability; and eliminate combustion tests subsection
because requirements are included in an order of
approval.

Section 2.13: Add a single point adoption by reference
date for both state and federal rules; add clarification text
for federal rules for administrator and reports.

Section 2.14: Update adoption by reference to show
what WACs SRCAA is adopting by reference, rather
than what SRCAA is excluding.

Add new federal adoption by reference Sections 2.16,
2.17,2.18, and 2.19.

Article IV, amend Sections 4.01 - 4.04, new Section

Section 4.01: Add new subsections explaining purpose
and program components for clarification purposes, and
improve consistency with state requirements.

Section 4.02: Restructure section; simplify text; add new
fee subsection and operation and maintenance plan sub-
section; and move closure text to 4.05.

Section 4.03: Update exemption text to provide clarity
on what is exempt from registration and exemption
requirements.

Exhibit R: Rename Exhibit R to Section 4.04; restructure
from one long list of sources to grouping in five catego-
ries: State requirements, local requirements, operation
type, equipment type, toxic air pollutants, to improve
ease of use by the agency staff and regulated sources;
add new General Order of Approval option; update list to
include source categories that the agency has been regis-
tering but were not previous[ly] specified in Exhibit R -
source categories to uncontrolled emission rates - distill-
eries, general surface coating operations that only use
nonspray application methods, nonperchloroethylene
dry cleaning operations, fume hoods, plasma or laser cut-
ters, welding, brazing or soldering operations; and oper-
ation types - alternative commercial fuel production
facilities, Portland cement production facilities.

[33]
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Add new Section 4.05 by moving closure procedural text
from Sections 1.04 and 4.02 to Section 4.05, to improve
ease of use and understanding of the requirements.

Article V, amend Sections 5.01 - 5.15:

Section 5.01: Update to include 2004 repeal information.
Section 5.02: Rework section to improve flow and clar-
ity; add new subsections for purpose and applicability;
change name of Notice of Intent (NOI) application to a
Portable Source Permit (PSP) application; clarify text on
when an [a] Notice of Construction (NOC) or PSP is
required; and improve consistency with state and federal
requirements; and update exemption subsection to pro-
vide clarity on what is exempt from new source review
and exemption requirements.

Section 5.03: Simplify text.

Section 5.04: Updates to clarify what information the
source must provide so that they [the] agency can make
a determination; and improve consistency with state and
federal requirements.

Section 5.05: Updates to clarify noticing, comment
period and hearing requirements; improve consistency
with state and federal requirements; and allow e-notic-
ing.

Section 5.06: Clarify application completeness require-
ments.

Section 5.07: Update subsection (A) to improve consis-
tency with state and federal requirements and clarify cri-
teria that must be met for approval of NOC applications;
clarify steps for the agency to take when a determination
has been made; improve the flow of subsection (B) and
include steps for agency to take when a determination
has been made.

Section 5.08: Change NOI to PSP; simplify the permit-
ting requirements for a portable source eliminating
requirement to first obtain a [an] NOC prior to obtaining
an NOI; update nonroad engine requirements; update
exemption subsection to provide clarity on what is
exempt from PSP and exemption requirements.

Section 5.09: Simplify operation and maintenance and
compliance subsections; remove duplicative text that is
housed in 5.07; add new subsection (C) with operating
requirements for internal combustion engines.

Section 5.10: Simplify text; add transfer of ownership
information that was housed in Section 5.02; and clarify
change in conditions text.

Sections 5.11 - 5.15: Simplify text and improve readabil-

1ty.
Article VI, amend Sections 6.01 - 6.09, 6.11 - 6.15 and

Section 6.03: Subsection (A) clarification and SIP
approvability updates.

Section 6.04: Subsection (B) updates to improve consis-
tency with state requirements and SIP approvability.
Repeal Section 6.06, duplicative of 6.04(C).

Section 6.07: Updates to improve consistency with
WAC 173-400-040(8) and SIP approvability.

Section 6.09: Update with 2004 repeal information.
Section 6.12: Update with reserve information.

Proposed



WSR 20-07-095

e Section 6.13: Remove subsection (H) compliance sched-
ule.

*  Section 6.15: Subsection (A) align applicability text to
be the same as 6.14(A).

Atrticle X, amend Sections 10.02, 10.06 - 10.08, 10.11,
and 10.13:

*  Section 10.02: Update subsection (C) to exclude AOP
from round up to nearest dollar requirements.

e Section 10.06: Updates for clarification; and add consol-
idated to fee schedule.

*  Section 10.07: Change NOI to PSP; add consolidated to
fee schedule; change recent to preceding; and update
greater/less than symbols to words.

*  Section 10.08: Change NOI to PSP; add consolidated to
fee schedule; change recent to preceding, and update cit-
ing.

e Section 10.11: Update with 2005 repeal information.

*  Section 10.13: Update citing; add consolidated to fee
schedule; and change recent to preceding.

Anticipated effects: The amendments will improve clar-
ity, readability, formatting consistency among articles;
improve consistency with state and federal requirements;
simplify compliance for the regulated community by adding
adoption by reference sections that specify which state and
federal rules are adopted by reference, streamline source test
provisions, clarify registration program requirements, clarify
new source review requirements, simplify portable source
permitting process and update public involvement provisions
to allow e-noticing; meet federal enforceability requirements
and the EPAs federal requirements for incorporation in the
state implementation plan.

Reasons Supporting Proposal: SRCAA Regulation 1
establishes the regulatory framework and control strategies to
ensure that healthy air quality exists in Spokane County,
Washington, including meeting the federal air quality stan-
dards. The proposed amendments update Regulation I to
meet requirements in chapter 173-400 WAC and the federal
New Source Review regulations to ensure that Spokane clean
air is consistent with state and federal Clean Air Acts while
attaining and maintaining good air quality and protecting cit-
izens' health.

Statutory Authority for Adoption: RCW 70.94.141.

Statute Being Implemented: The Washington Clean Air
Act, chapter 70.94 RCW; the Federal Clean Air Act, 42
U.S.C. 7401 et. seq.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: SRCAA, governmental.

Name of Agency Personnel Responsible for Drafting:
Margee Chambers, SRCAA, 509-477-4727; Implementation:
April Westby, SRCAA, 509-477-4727; and Enforcement:
Lori Rodriguez, SRCAA, 509-477-4727.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. SRCAA is a local air pollution control agency.
Per RCW 70.94.141, a cost-benefit analysis under RCW
34.05.328 does not apply to local air pollution control agen-
cies.

Proposed
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This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 70.94.141.

Explanation of exemptions: SRCAA is a local air pollu-
tion control agency. Per RCW 70.94.141, a small business
economic impact statement does not apply to local air pollu-
tion control agencies.

March 17, 2020
Margee Chambers
Rule Writer

SIP Planner

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 20-09 issue of the Register.

WSR 20-07-095
PROPOSED RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Filed March 17, 2020, 11:43 a.m.]

Continuance of WSR 20-06-053.

Preproposal statement of inquiry was filed as WSR 19-
19-056.

Title of Rule and Other Identifying Information:
Hydraulic project approval (HPA) rule making implementing
2SHB 1579 amending WAC 220-660-050 Procedures—
Hydraulic project approvals, 220-660-370 Bank protection in
saltwater areas, 220-660-460 Informal appeal of administra-
tive actions, 220-660-370 Formal appeal of administrative
actions, and 220-660-480 Compliance with HPA provisions
of hydraulic code rules in chapter 220-660 WAC.

Hearing Location(s): On April 10-11, 2020, at 8:00 a.m.,
by webinar and/or conference call. This meeting will take
place by webinar and/or conference call. The public may par-
ticipate in the meeting. Visit our website at https://wdfw.wa.
gov/about/commission/meetings or contact the commission
office at 360-902-2267 or commission@dfw.wa.gov for
instructions on how to join the meeting.

Date of Intended Adoption: April 24, 2020.

Submit Written Comments to: Randi Thurston, P.O. Box
43200, Olympia, WA 98504-3200, email HPARules@dfw.
wa.gov, fax 360-902-2946, website https://wdfw.wa.gov/
licenses/environmental/hpa/rulemaking, by 5 p.m., April 10,
2020.

Assistance for Persons with Disabilities: Delores Noyes,
phone 360-902-2349, fax 360-902-2946 Attn: Randi Thur-
ston, TTY 360-902-2207, email adaprogram@dfw.wa.gov,
by 5 p.m., April 10, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
filing a continuance as the location of the hearing, which is a
meeting of the fish and wildlife commission, has changed
from an in-person meeting to a webinar in an effort to slow
the spread of the COVID-19/coronavirus.



Washington State Register, Issue 20-07

March 17, 2020
Michele K. Culver
Rules Coordinator

WSR 20-07-101
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed March 17, 2020, 2:18 p.m.]

Continuance of WSR 20-05-085.

Preproposal statement of inquiry was filed as WSR 20-
02-081.

Title of Rule and Other Identifying Information: WAC
308-104-145 Driving record abstracts—Release to insurance
companies.

Hearing Location(s): On Wednesday, June 17, 2020, at
10:00 a.m., at the Highways-Licenses Building, Conference
Room 413, 1125 Washington Street S.E., Olympia, WA
98507. Check in at the first floor reception desk.

Date of Intended Adoption: June 18, 2020.

Submit Written Comments to: Chante El, Department of
Licensing, P.O. Box 9030, Olympia, WA 98507-9030, email
chel@dol.wa.gov, fax 360-570-7070, by June 16, 2020.

Assistance for Persons with Disabilities: Chante El,
phone 360-902-3776, fax 360-570-7070, email chel@dol.wa.
gov, by June 12, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Repealing WAC
308-104-145. In DRIVES, we no longer produce a commer-
cial and noncommercial version of the abstract of driving
record for insurance companies.

Reasons Supporting Proposal: We are proposing to
repeal WAC 308-104-145 since we no longer issue these sep-
arate abstracts.

Statutory Authority for Adoption: RCW 46.01.110 and
46.25.140.

Statute Being Implemented: Not applicable.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of licensing, govern-
mental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Chante El, 1125 Washington Street S.E.
Olympia, WA 98507, 360-902-3776; Enforcement: Toni
Wilson, 1125 Washington Street S.E. Olympia, WA 98507,
360-902-3839.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The changes to this rule add no additional costs to
stakeholder][s].

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rules
only correct typographical errors, make address or
name changes, or clarify language of a rule without
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changing its effect; and rule content is explicitly and
specifically dictated by statute.

March 17, 2020
Damon Monroe
Rules Coordinator

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 308-104-145 Driving record abstracts—Release to
insurance companies.

WSR 20-07-104
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed March 17, 2020, 3:11 p.m.]

Continuance of WSR 20-06-035.

Preproposal statement of inquiry was filed as WSR 19-
15-047.

Title of Rule and Other Identifying Information: WAC
308-101-030 Computation of time.

Hearing Location(s): On June 17, 2020, at 11:00 a.m., at
the Highways-Licenses Building, Conference Room 430,
1125 Washington Street S.E., Olympia, WA 98504. Check in
at the first floor counter.

Date of Intended Adoption: June 18, 2020.

Submit Written Comments to: Marguerite Friedlander,
Administrator, Department of Licensing, Highways-Licenses
Building, 1125 Washington Street S.E., Olympia, WA
98504, email mfriedland@dol.wa.gov, fax 3