Washington State Register, Issue 24-18 WSR 24-18-007

WSR 24-18-007
PROPOSED RULES

DEPARTMENT OF HEALTH
[Filed August 22, 2024, 10:07 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-09-014.

Title of Rule and Other Identifying Information: Removing licen-
sure barriers for genetic counselors and updating rules to align with
recent legislation. The department of health (department) is proposing
amendments to WAC 246-825-080 to comply with RCW 18.130.077.

Hearing Location(s): On October 16, 2024, at 1:00 p.m., at the
Washington State Department of Health, Town Center 2, Room 166/167,
111 Israel Road S.E., Tumwater, WA 98501; or via Zoom. Register in ad-
vance for this webinar https://us02web.zoom.us/webinar/register/

WN GPBOtnOYRCKYy812Q9z8 w. After registering, you will receive a con-
firmation email containing information about joining the webinar. The
department will be offering a hybrid public hearing. Participants may
attend virtually or in person at the physical location. You may also
submit comments in writing.

Date of Intended Adoption: October 23, 2024.

Submit Written Comments to: Kim-Boi Shadduck, Program Manager,
Genetic Counselors, Department of Health, P.0O. Box 47852, Olympia, WA
98504-7852, email https://fortress.wa.gov/doh/policyreview, beginning
the date and time of this filing, by October 16, 2024, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Kim-Boi Shad-
duck, phone 360-236-2912, TTY 711, email kimboi.shadduck@doh.wa.gov,
by October 9, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is proposing amendments
to WAC 246-825-080 to remove barriers to entering and remaining in the
health care workforce. The updates will streamline and shorten the
credentialing process for genetic counselors. The department is pro-
posing to waive existing education and exam requirements to implement
2SHB 1724, codified as RCW 18.130.077.

Reasons Supporting Proposal: Under RCW 18.130.077, all disciplin-
ing authorities shall waive education, training, experience, and exam
requirements for applicants who have been credentialed in another
state or states with substantially equivalent standards for at least
two years immediately preceding their application with no interruption
in licensure for longer than 90 days.

The intent of the law is to make disciplining authorities review
and adjust licensure requirements to remove barriers to entering and
remaining in the health care workforce, and to streamline and shorten
the credentialing process. Rule making is necessary to amend licensure
requirements in WAC 246-825-080 to align with RCW 18.130.077.

Statutory Authority for Adoption: RCW 18.290.020, and 2SHB 1724
(chapter 425, Laws of 2023), codified as RCW 18.130.077.

Statute Being Implemented: RCW 18.130.077.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of health, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Kim-Boi Shadduck, Program Manager, 111 Israel
Road S.E., Tumwater, WA 98501, 360-236-2912.

A school district fiscal impact statement is not required under
RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW 34.05.328. The
proposed rule is exempt from a cost-benefit analysis under RCW
34.05.328 (5) (c) (1) and (b) (v) because the rule is considered a proce-
dural rule and it incorporates statutory requirements dictated by RCW
18.130.077. Additionally, portions of the rule are exempt from a cost-
benefit analysis under RCW 34.05.328 (5) (b) (1iii) as they incorporate
by reference existing Washington state law and rule without material
change.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed amendments impact rules
regulating individual professional licenses, not businesses.

Scope of exemption for rule proposal:

Is fully exempt.

August 22, 2024

Kristin Peterson, JD

Chief of Policy

for Umair A. Shah, MD, MPH
Secretary

OTS-5472.4

AMENDATORY SECTION (Amending WSR 21-02-002, filed 12/23/20, effective
1/23/21)

WAC 246-825-080 Licensure by endorsement. ( (H—Pr—aeopticant
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+e))) A genetic counselor license may be issued by endorsement if

the applicant meets the requirements in either subsection (1) or (2)
of this section. An endorsement applicant may also apply for a tempo-
rary practice permit as established under WAC 246-12-050.

(1) An applicant may obtain licensure by endorsement if the ap-
plicant is currently licensed in a state or jurisdiction with substan-
tially equivalent standards and has been licensed for at least the im-
mediately preceding two vears and meets all other reguirements of RCW
18.130.077. The applicant shall submit to the department:

(a) An application on forms provided by the department;

(b) Proof of licensure history that demonstrates compliance with
RCW 18.130.077; and
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(c) The appropriate licensing fees required under WAC
246-825-990 (2) .
(2)

tHee—permit—as——es shed—underWAC—246—312-050+)) An applicant may
obtain licensure by endorsement if the applicant holds the national
certification with the American Board of Genetic Counseling (ABGC) or
the American Board of Medical Genetics (ABMG) and meets all other re-
gquirements of RCW 18.130.077(3). The applicant shall submit to the de-
partment:

(a) An application on forms provided by the department;

(b) Proof of national certification;

(c) Proof of compliance with RCW 18.130.077(3); and

(d) The appropriate licensing fees required under WAC
246-825-990 (2) .

(3) If an applicant does not meet the requirements described in
subsection (1) or (2) of this section, the applicant shall apply for
initial licensure as established under WAC 246-825-060.
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WSR 24-18-009
PROPOSED RULES
DEPARTMENT OF HEALTH

(Occupational Therapy Practice Board)
[Filed August 22, 2024, 11:26 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-01-099.

Title of Rule and Other Identifying Information: Removing licen-
sure barriers for occupational therapy (OT) profession and amending
code of ethics sections. The occupational therapy practice board
(board) 1is proposing rule amendments to implement section 8 of 2SHB
1724 (chapter 425, Laws of 2023), codified as RCW 18.130.077, to lower
barriers to entering and remaining in the OT workforce and to stream-
line and shorten the credentialing process. The board is proposing re-
visions to WAC 246-847-051, 246-847-068, 246-847-070, 246-847-080, and
246-847-125; and adding new WAC 246-847-127.

Additionally, the board is proposing amendments to WAC
246-847-065 Continued competency, to adjust continuing education re-
guirements so they align with the national certifying board and WAC
246-847-170 Code of ethics and standards of professional conduct, to
ensure care 1is provided ethically and professionally.

Hearing Location(s): On October 18, 2024, at 9:05 a.m., virtual
via Microsoft Teams meeting. Join on your computer, mobile app or room
device. Copy this URL into your browser to join the meeting https://
teams.microsoft.com/dl/launcher/launcher.html?
url=%2F %23%2F1%2Fmeetup-
join%2FT9%3Ameeting YWIzNDg4NTMtYJAS5ZS00Y2M5LTgIMTEtMmMEFmYZzI5NzI3NDVhe4
Othread.v2%2F0%3Fcontext%3D%257b%2522T1d%2522%253a%252211d0e217-264e-4
00a-8ba0-57dccl27d72d%2522%252c%$252201d%2522%253a%25226b58aff3-5555-4d
17-ael3-0788bdac52c5%2522%257d%26anon%3Dtrue&type=meetup-
join&deeplinkId=4£fa83572-7£03-4376-87af-
db2065cbc3fb&directDl=true&msLaunch=true&enableMobilePage=true&suppres
sPrompt=true, or download Microsoft Teams https://
www.microsoft.com/en-us/microsoft-teams/download-app, Meeting ID 220
261 893 741, Passcode DC3u4E; or call in (audio only) +1
564-999-2000,,78115422# United States, Olympia, Phone Conference ID
781 154 22#; or in person at Green River College, 12401 S.E. 320th
Street, Room 230, Auburn, WA 98902. Individuals may attend this hear-
ing either in person or virtually.

Date of Intended Adoption: October 18, 2024.

Submit Written Comments to: Kathy Weed, Department of Health,
P.O. Box 47852, Olympia, WA 98504-7852, email https://
fortress.wa.gov/doh/policyreview, kathy.weed@doh.wa.gov, beginning the
date and time of this filing, by October 11, 2024, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Kathy Weed,
phone 360-236-4883, TTY 360-833-6388 or 711, email
kathy.weed@doh.wa.gov, by October 11, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The board is proposing revisions and a
new section of rule to waive education, training, experience, and exam
requirements for applicants who have been credentialed in another
state or states with substantially equivalent standards for at least
two years immediately preceding their application with no interruption
in licensure for longer than 90 days, or for applicants who are certi-
fied by the National Board for Certification in Occupational Therapy
(NBCOT) . The amendments to licensure and endorsement requirements are
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being proposed to implement RCW 18.130.077. The board is also propos-
ing changes to the continuing education (CE) section to adjust the re-
qgquired CE hours so that they align with the NBCOT CE requirements, and
an amendment to the code of ethics section for clarity and consisten-
cy.

Reasons Supporting Proposal: RCW 18.130.077, directs all disci-
plining authorities for licensed professionals to waive education,
training, experience, and exam requirements for applicants who have
been credentialed in another state or states with substantially equiv-
alent standards for at least two years immediately preceding their ap-
plication with no interruption in licensure for longer than 90 days.
The intent of the bill is to make disciplining authorities review and
adjust licensure requirements to remove barriers to entering and re-
maining in the health care workforce, and shorten the credentialing
process. Rule making is necessary to amend licensure requirements
throughout chapter 246-847 WAC to align with RCW 18.130.077.

The board often receives ingquiries on whether an OT can work off
of the evaluation of another profession such as a physical therapist.
Proposed amendments to the code of ethics section in WAC 246-847-170
would make it clear that an OT must complete their own evaluation of
the client. Modifications to the CE hours required in WAC 246-847-065
and throughout the chapter would align it with the NBCOT national
standards. This would make it easier for OTs to meet CE requirements
while still maintaining a high standard for training and CE.

These proposed amendments would create consistency throughout the
chapter, provide faster pathways to licensure, and ease the burden on
licensees and applicants while still maintaining sufficient standards
of training and care. Rule making is necessary to ensure accountabili-
ty and safety for licensees and the public that would be enforceable
through rule.

Statutory Authority for Adoption: RCW 18.59.130; and 2SHB 1724
(chapter 425, Laws of 2023), codified as RCW 18.130.077.

Statute Being Implemented: RCW 18.130.077.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Occupational therapy practice board, govern-
mental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Kathy Weed, 111 Israel Road S.E., Tumwater, WA
98501, 360-236-4883.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Kathy
Weed, Department of Health, P.O. Box 47852, Olympia, WA 98504-7852,
phone 360-236-4883, TTY 360-833-6388 or 711, email
kathy.weedl@doh.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is explicit-

ly and specifically dictated by statute.

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: Amendments are needed to comply with
changes mandated by RCW 18.130.077 and all other changes do not impact
small businesses as they are related to OT licensure.

Scope of exemption for rule proposal:

Is fully exempt.
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August 22, 2024

Mary Spores, OT, Chair
Occupational Therapy Practice Board

OTS-5446.4

AMENDATORY SECTION (Amending WSR 21-06-046, filed 2/25/21, effective
3/28/21)

WAC 246-847-051 Military equivalence. A graduate of a United
States military occupational therapy assistant course that is substan-
tially equivalent to the requirements in chapters 18.59 RCW and
246-847 WAC may apply for licensure in this state when the following
additional requirements have been submitted to the department:

(1) Proof of completion of the military's residency program in-
cluded in their education program in lieu of the field work required
under WAC 246-847-150; and

(2) Proof of successfully passing the national certification ex-
amination as specified in WAC 246-847-080 ( (+——=are
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AMENDATORY SECTION (Amending WSR 23-18-045, filed 8/30/23, effective
1/1/24)

WAC 246-847-065 Continued competency. Licensed occupational
therapists and licensed occupational therapy assistants must complete
((368)) 24 hours of continued competency every two years in the form of
continuing education and professional development. The licensee must
submit documentation upon request as required by chapter 246-12 WAC.

(1) Beginning January 1, 2014, as part of their continued compe-
tency, occupational therapists and occupational therapy assistants are
required to obtain at least three hours of training every six years in
suicide assessment as specified in WAC 246-847-066. The licensee must
keep documentation for six years.

(a) Except as provided in (b) of this subsection, an occupational
therapist or occupational therapy assistant must complete the first
training required by this section during the first full continued com-
petency reporting period after January 1, 2014, or the first full con-
tinued competency reporting period after initial licensure, whichever
occurs later.

(b) An occupational therapist or occupational therapy assistant
applying for initial licensure on or after January 1, 2014, may delay
completion of the first training required by this section for six
years after initial licensure if:

(1) He or she can demonstrate successful completion of a three-
hour training program in suicide assessment that was completed no more
than six years prior to the application for initial licensure; and
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(ii) The training meets the qualifications listed in WAC
246-847-066.

(2) As of January 1, 2024, occupational therapists and occupa-
tional therapy assistants are required to obtain at least two hours in
health equity continuing education training every four years. The con-
tinuing education course must meet the minimum standards under RCW
43.70.613 and comply with WAC 246-12-800 through 246-12-830. These

hours can be counted towards the total required ((36)) 24 hours of
continuing education.
(3) The ((38)) 24 hours of continuing education and professional

development must be obtained through two or more of the activities
listed in this subsection. A minimum of 20 hours must directly relate
to the practice of occupational therapy as defined in RCW 18.59.020
and WAC 246-847-010. Any remaining hours may be in professional devel-
opment activities that enhance the practice of the licensed occupa-
tional therapist or licensed occupational therapy assistant. Documen-
tation for all activities must include licensee's name, date of activ-
ity, and number of hours. Additional specific documentation is defined
below:

(a) Continuing education course work. The required documentation
for this activity is a certificate or documentation of attendance.

(b) Employer sponsored in-service training or professional study
groups. The required documentation for this activity is a certificate
or documentation of attendance. A maximum of 15 hours is allowed per
reporting period for this category.

(c) Attendance at a professional conference or workshop presented
by a professional organization. The required documentation for this
activity is a certificate or documentation of attendance.

(d) Course work offered by an accredited college or university,
provided that the course work is taken after the licensee has obtained
a degree in occupational therapy, and the course work provides skills
and knowledge beyond entry-level skills or knowledge. The required
documentation for this activity is a transcript. One course credit is
equal to five hours. A maximum of 15 hours is allowed per reporting
period for this category.

(e) Interactive online courses and webinars. The required docu-
mentation for this activity is a certificate or documentation of com-
pletion.

(f) Presentation to professionals, including poster presenta-
tions. One hour of preparation time may be counted per hour of presen-
tation time. The required documentation for this activity is a copy of
the presentation or program listing. Any particular presentation may
be reported only once per reporting period. A maximum of 10 hours is
allowed per reporting period for this category.

(g) Guest lecturing on an occupational therapy-related topic in
an academic setting. The occupational therapist or occupational thera-
py assistant must not be primarily employed in academia to submit
credit for this activity. The required documentation for this activity
is a letter or other documentation from the course instructor. A maxi-
mum of 10 hours is allowed per reporting period for this category. One
hour of preparation time may be counted per hour of lecture time.

(h) Authoring a publication. The required documentation for this
activity is a copy of the publication. For a peer reviewed journal ar-
ticle or chapter in a textbook a maximum of 10 hours is allowed per
reporting period for this category. For nonpeer reviewed professional
publication a maximum of five hours is allowed per reporting period
for this category.
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(1) Development of instructional materials incorporating alterna-

tive media such as: Video, audio ((amd#)) or software programs to ad-
vance professional skills of others. The required documentation for
this activity is a program description. The media ((#)) or software ma-

terials must be available i1if requested during audit process. A maximum
of 10 hours is allowed per reporting period for this category.

(j) Professional manuscript review. The required documentation
for this activity is a letter from the publishing organization verify-
ing review of manuscript. One hour of continuing education may be
counted per hour of review time. A maximum of 10 hours is allowed per
reporting period for this category.

(k) Service on a professional board, committee, disciplinary pan-
el, or association. The required documentation for this activity is a
letter or other documentation from the organization. A maximum of 10
hours is allowed per reporting period for this category.

(1) Self-study of peer reviewed, role-related professional jour-
nal articles, textbooks or chapters, or professionally developed mul-
timedia and digital media educational materials. The required documen-
tation for this activity is a typed, one-page synopsis of each item
written by the licensee or a certificate from OT practice continuing
education article. A maximum of 10 hours is allowed per reporting pe-
riod for this category. Time spent writing synopsis is not reportable.

(m) Direct supervision of an occupational therapy student or oc-
cupational therapy assistant student. The required documentation for
this activity is a name of student(s), letter of verification from
school, and dates of fieldwork. Forty hours of supervision per student
is equal to one hour of continued competency. A maximum of 12 hours
per supervisor is allowed per reporting period for this category.

(n) Mentoring. Mentoring in this section means a relationship in
which a more experienced or more knowledgeable person helps to guide a
less experienced or knowledgeable person for the informal transmission
of knowledge and support relevant to professional development. The re-
quired documentation for this activity is a written report of goals,
objectives and analysis of mentee performance signed by both mentor
and mentee. Mentoring credits do not count towards the requirement of
20 hours directly related to the practice of occupational therapy. A
maximum of five hours is allowed per reporting period for this catego-
ry.

(0) Attending a Washington occupational therapy practice board
meeting. A maximum of two credits per reporting period is allowed.

(p) Successfully pass the department's occupational therapy ju-
risprudence examination with a passing score of 100 percent. A maximum
of .5 hours per reporting period is allowed.

AMENDATORY SECTION (Amending WSR 18-09-032, filed 4/11/18, effective
8/1/18)

WAC 246-847-068 Expired license. (1) If the license has expired
for three years or less, the practitioner must meet the requirements
of ((chapter246—12WAC;—Part—2)) WAC 246-12-020 through 246-12-051.

(2) If the license has expired for over three years but no more
than five years at the time of application, the practitioner may re-
turn to active status by submitting proof to the department of:

(a) Having met the requirements of ((ehapter 24612 WAC;—Part—2))
WAC 246-12-020 through 246-12-051; and
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(b) Within the two-year period immediately preceding the date of

application for reissuance ( (+
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examination—as—offered by —the department)) completion of 24 hours of
continuing education as required in WAC 246-847-065.

(3) If the license has expired for over five years at the time of
application, the practitioner may return to active status by submit-
ting proof to the department of:

(a) Having met the requirements in subsection (2) of this sec-

tion;

(b) Completion of a board-approved reentry program; and

(c) In addition to these requirements, the applicant has the
choice of:

(1) Completion of extended course work preapproved by the board;
or

(ii) Successfully retaking and passing the examination((s)) as
required by WAC 246-847-080.

(4) For a practitioner who holds an expired credential in Wash-
ington but is currently licensed and in active practice in another
United States jurisdiction, the practitioner may return to active

practice in Washington by ((submittingpreeof—to—the department—ofs

JAENAY IIaxza ey s+ + B SR EE AR 2o~ =T~ | anra A 1 a1l oE ] n (D) £
\(_A.[ LJ.(_A.VJ.LL\j 11T T CTT - kiLAJ.J. T TT TS A8 [\ S uy W A8 LT [SRUEww) - C LT OUITT \L./ A\ .
+h o o o o~ o n ~ A
CITT 15 =) A B i [P YWy
(Y YT £28 o 3 £ o s 13 cana e ITnttad Q4 4 o o
\LI[ v [ S N S S WY @ R U S N i L IT [ S\ u Ea v [ S >y TS 1T CITT A\ N R oy A8 O T T =) _J\_A
risdietion)) meeting the licensure by endorsement reqguirements in WAC

246-847-125.
(5) Completion of any additional requirements as required by the
board.

AMENDATORY SECTION (Amending WSR 18-09-032, filed 4/11/18, effective
8/1/18)

WAC 246-847-070 Inactive credential. (1) A practitioner may ob-
tain an inactive credential. Refer to the requirements of ((ehapter
2432 WAC—Part—4)) WAC 246-12-090 through 246-12-110.

(2) If the license has been inactive for three years or less at
the time of application to change an inactive credential to an active
credential, refer to the requirements of WAC 246-12-110.

(3) If the license has been inactive for over three years but no
more than five years at the time of application to change an inactive
credential to an active credential, the practitioner may return to ac-
tive status by submitting proof to the department of:

(a) Having met the requirements of WAC 246-12-110; and

(b) Within the two-year period immediately preceding the date of
application for reissuance ( (+
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examinagtion—as—offered by —the department)) completion of 24 hours of
continuing education as required in WAC 246-847-065.

(4) If the license has been inactive for over five years at the
time of application to change an inactive credential to an active cre-
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dential, the practitioner may return to active status by submitting
proof to the department of:

(a) Having met the requirements in subsection (3) of this sec-
tion;

(b) Completion of board-approved reentry program; and

(c) In additional to these requirements, the applicant has the
choice of:

(1) Completion of extended course work preapproved by the board;
or

(ii) Successfully retaking and passing the examination as re-
quired by WAC 246-847-080.

(5) For a practitioner who holds an inactive credential in Wash-
ington, but is currently licensed and in active practice in another
United States jurisdiction, the practitioner may return to active sta-

tus in Washington by ( (submittingpreoof—teo—the department—of:
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censure by endorsement requirements in WAC

246-847-125.
(6) Completion of any additional requirements as required by the
board.

AMENDATORY SECTION (Amending WSR 18-21-044, filed 10/8/18, effective
11/8/18)

WAC 246-847-080 Examinations. (1) The occupational therapy
practice board recognizes the examination administered by the National
Board for Certification in Occupational Therapy or its predecessor or-
ganization as the official examination for licensure as an occupation-
al therapist or as an occupational therapy assistant.

(2) To be eligible for a license an applicant must ( (=

+a))) attain a passing score on the examination determined by the
National Board for Certification in Occupational Therapy or its prede-
cessor organization ( (+—are

AMENDATORY SECTION (Amending WSR 21-06-047, filed 2/25/21, effective
3/28/21)

WAC 246-847-125 Applicants currently licensed in other states or
territories. An ((imitiat)) applicant currently licensed to practice
as an occupational therapist or occupational therapy assistant in an-
other state, the District of Columbia, or a territory of the United
States as provided in RCW 18.59.070(2), may be licensed by endorse-
ment. An applicant shall comply with the requirements for licensure as
specified in chapters 18.59 RCW and 246-847 WAC and submit proof of:

(1) For those credentialed in another state with standards sub-
stantially equivalent to Washington for at least two years immediately
preceding their application: Current licensure from another United
States jurisdiction((+)) .
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(2) For applicants licensed less than two vears in a substantial-
ly equivalent state, or licensed in a state that is not substantially
equivalent to Washington:

(a) Current licensure from another United States jurisdiction;

(b) Having passed the examination((s)) as defined in WAC
246-847-080; and
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sure+)) (c) Comply with the reguirements for licensure as specified in

chapters 18.59 RCW and 246-847 WAC.

NEW SECTION

WAC 246-847-127 Applicants currently holding national certifica-
tion. An initial applicant who holds national certification from the
National Board for Certification of Occupational Therapy, or its pred-
ecessor organization, may be granted Washington licensure upon proof
of current certification in good standing if the applicant meets the
requirements of RCW 18.130.077(3).

AMENDATORY SECTION (Amending WSR 18-09-032, filed 4/11/18, effective
8/1/18)

WAC 246-847-170 Code of ethics and standards of professional
conduct. (1) It is the professional responsibility of occupational
therapists and occupational therapy assistants to provide services for
clients without regard to race, creed, national origin, gender, handi-
cap or religious affiliation.

(2) Treatment assessment, objectives, and the therapeutic process
as determined by the occupational therapist must be formulated to en-
sure professional accountability.

(3) Services must be goal-directed in accordance with the overall
educational, habilitation or rehabilitation plan and shall include a
system to ensure professional accountability.

(4) Occupational therapists and occupational therapy assistants
shall recommend termination of services when established goals have
been met or when further skilled services are no longer beneficial.

(5) Occupational therapists and occupational therapy assistants
shall accurately represent their competence, education, training and
experience.

(6) Occupational therapists and occupational therapy assistants
shall only provide services and use techniques for which they are
qualified by education, training, and experience.

(7) Occupational therapists and occupational therapy assistants
shall accurately record information and report information as required
by facility standards and state and federal laws.

(8) Occupational therapists or occupational therapy assistants
shall support all data recorded in the permanent files or records with
observations or objective measures of data collection.

(9) Client records shall only be divulged as authorized by law or
with the client's consent for release of information.
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(10) Occupational therapists and occupational therapy assistants
shall not delegate to other personnel those client-related services
where the clinical skills and expertise of an occupational therapist
or occupational therapy assistant are required.

(11) If, after evaluating the client, the case is a medical case,
the occupational therapist shall refer the case to a physician for ap-
propriate medical direction if such direction is lacking.

(a) The occupational therapist shall seek appropriate medical di-
rection on at least an annual basis.

(b) A case is not a medical case if the following is present:

(1) There is an absence of pathology; or

(ii) If a pathology exists, the pathology has stabilized; and

(iii) The occupational therapist is only treating the client's
functional deficits.

(12) Occupational therapists shall establish, review, or revise
the client's treatment objectives at sufficient intervals to meet the
client's needs. The occupational therapy assistant shall collaborate
with the occupational therapist in this review of the client's treat-
ment objectives.

(13) Occupational therapists and occupational therapy assistants
shall have sufficient command of the English language to read and
write effectively in medical charts and to communicate clearly with
service recipients and team members.
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WSR 24-18-010
PROPOSED RULES

DEPARTMENT OF HEALTH
[Filed August 22, 2024, 11:39 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-06-083.

Title of Rule and Other Identifying Information: Respiratory care
practitioner licensure and endorsement and temporary permits; reducing
barriers. The department of health (department) is proposing rule
amendments to implement section 8 of 2SHB 1724 (chapter 425, Laws of
2023), codified as RCW 18.130.077, to reduce barriers to entering and
remaining in the respiratory care practitioner (RCP) workforce and to
streamline and shorten the credentialing process. Additionally, the
department is proposing amendments to the temporary permit section in
response to 2SHB 1009 (chapter 165, Laws of 2023), codified as RCW
18.340.020, to reduce barriers for military spouses entering and re-
maining in the RCP workforce. The department is proposing revisions to
WAC 246-928-560 and 246-928-570, and new WAC 246-928-575 for appli-
cants with a current national certification.

Hearing Location(s): On October 16, 2024, at 11:00 a.m., at the
Washington State Department of Health, Town Center 2, Room 166/167,
111 Israel Road S.E., Tumwater, WA 98501; or via Zoom. Register in ad-
vance for this webinar https://us02web.zoom.us/webinar/register/

WN ja20xEXPR-CiDlAsaz8pxQ. After registering, you will receive a con-
firmation email containing information about joining the webinar. The
department will be offering a hybrid public hearing. Participants may
attend virtually or in person at the physical location. You may also
submit comments in writing.

Date of Intended Adoption: October 23, 2024.

Submit Written Comments to: Kathy Weed, Department of Health,
P.O. Box 47852, Olympia, WA 98504-7852, email https://
fortress.wa.gov/doh/policyreview, beginning the date and time of this
filing, by October 16, 2024, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Kathy Weed,
phone 360-236-4883, TTY 360-833-6388 or 711, email
kathy.weed@doh.wa.gov, by October 9, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is proposing amendments
and adding a new section of rule to waive education, training, experi-
ence, and exam requirements for applicants who have been credentialed
in another state or states with substantially equivalent standards for
at least two years immediately preceding their application with no in-
terruption in licensure for longer than 90 days, or for applicants who
are certified by the National Board for Respiratory Care (NBRC). The
amendments to licensure and endorsement requirements are being pro-
posed to implement RCW 18.130.077. The department is also proposing
changes to the temporary permit section to extend the length of time
the permit can be active from 90 days to 180 days to implement RCW
18.340.020. The department is proposing changing the length of time
for all applicants, not just military spouses. This proposed change
will remove barriers to entering and remaining in the health care
workforce and obtaining full licensure.

Reasons Supporting Proposal: The intent of RCW 18.130.077 is to
make disciplining authorities review and adjust licensure requirements
to remove barriers to entering and remaining in the health care work-
force, and to streamline and shorten the credentialing process. Rule
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making is necessary to amend licensure requirements throughout chapter
246-928 WAC to align and comply with RCW 18.130.077.

RCW 18.340.020 creates requirements for issuing a temporary per-
mit to military spouses and requires that a temporary permit be issued
to a military spouse for no less than 180 days. Under current rule,
temporary permits are issued for only 90 days. Rule making is necessa-
ry to amend licensure requirements to align with and comply with RCW
18.340.020.

The proposed amendments create consistency throughout the chap-
ter, provide faster pathways to licensure, and ease the burden on 1i-
censees and applicants while still maintaining sufficient standards of
training and care. Rule making is necessary to ensure accountability
and safety for licensees and the public that would be enforceable
through rule.

Statutory Authority for Adoption: RCW 18.89.050; 2SHB 1724 (chap-
ter 425, Laws of 2023), codified as RCW 18.130.077; and 2SHB 1009
(chapter 165, Laws of 2023), codified as RCW 18.340.020.

Statute Being Implemented: RCW 18.130.077 and 18.340.020.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of health, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Kathy Weed, 111 Israel Road S.E., Tumwater, WA
98501, 360-236-4883.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Kathy
Weed, Department of Health, P.O. Box 47852, Olympia, WA 98504-7852,
phone 360-236-4883, fax 360-236-2901, TTY 360-833-6388 or 711, email
kathy.weedl@doh.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed amendments impact rules
regulating individual professional licenses, not businesses.

Scope of exemption for rule proposal:

Is fully exempt.

August 22, 2024

Kristin Peterson, JD

Chief of Policy

for Umair A. Shah, MD, MPH
Secretary

OTS-5532.4

AMENDATORY SECTION (Amending WSR 22-11-013, filed 5/9/22, effective
7/1/22)

WAC 246-928-560 Licensure for persons credentialed out-of-state.
An applicant who is currently or was previously credentialed in anoth-
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er state ((er—uwrisdietior)) may qualify for licensure in Washington
state. ((Fo—be—econsidered—Ffor ticensurer

(1) For those credentialed in another state or states with sub-
stantially equivalent standards to Washington for at least two years
immediately preceding their application, the applicant shall meet all
regquirements in RCW 18.130.077 and submit:

(a) A completed application on forms provided by the department;

(b) The required application fee; and

(c) Verification from another United States jurisdiction attest-
ing that the applicant has a current license in good standing.

(2) For applicants licensed less than two yvears in a state with
substantially equivalent standards at the time of application, 1i-
censed in a state that is not substantially equivalent to Washington,
or expired in another state: The applicant must comply with the re-
guirements for licensure as specified in chapter 18.89 RCW and WAC
246-928-420.

(3) An applicant who has completed at least a two-year program
recognized by the Canadian Society of Respiratory Therapists (CSRT) in
their current list, or any previous lists, and ((kawe)) has passed the
CSRT registry examination; or ((kave)) has been issued a registration
by the CSRT are considered to have met the educational and examination
requirements in this chapter. A Canadian applicant ((s—a¥e)) 1is re-
quired to submit verification directly from CSRT, as well as all of

the information listed ( (akeove—for—applticantsticensedin—another—Fu—
risdietion)) in WAC 246-928-420(1) .

AMENDATORY SECTION (Amending WSR 22-11-013, filed 5/9/22, effective
7/1/22)

WAC 246-928-570 Temporary practice permits for applicants cre-
dentialed out-of-state. (1) An applicant who is currently ((er—was
previousty)) credentialed in another state or jurisdiction substan-
tially equivalent standards to Washington may qualify for a temporary
practice permit while pending licensure in Washington state. Appli-
cants must submit the following documentation to be considered for a
temporary practice permit:

(a) A completed application on forms provided by the department
with the request for a temporary practice permit indicated;

(b) An application fee and a temporary practice permit fee as
specified in WAC 246-928-990;

(c) Written verification directly from all states or jurisdic-
tions in which the applicant is or was licensed, attesting that the
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applicant has or had a license in good standing and is not subject to
charges or disciplinary action for unprofessional conduct or impair-
ment; and

(d) Verification of completion of the required education and ex-
amination requirements as specified in WAC 246-928-520 and
246-928-540.

(2) The department shall issue a one-time-only temporary practice
permit unless the department determines a basis for denial of the 1li-
cense or issuance of a conditional license.

(3) The temporary permit shall expire upon the issuance of a 1li-
cense by the department, initiation of an investigation by the depart-

ment, or within ((86)) 180 days, whichever occurs first. The permit
shall not be extended beyond the expiration date.

(4) Issuance of a temporary practice permit does not ensure that
the department will grant a full license. A temporary permit ( (khetders
&¥e)) holder is subject to the same education and examination require-
ments as ((set—ferth)) regquired in WAC 246-928-520 and ( (246-928-558))
246-928-540.

NEW SECTION

WAC 246-928-575 Applicants currently holding national certifica-
tion. An applicant who holds national certification as a registered
respiratory therapist from the National Board of Respiratory Care, or
its predecessor organization, may be granted Washington licensure upon
proof of current national certification in good standing that meets
all of the requirements in RCW 18.130.077(3). The applicant shall sub-
mit to the department:

(1) An application on forms provided by the department;

(2) Proof of national certification;

(3) Proof of compliance with RCW 18.130.077(3); and

(4) The appropriate licensing fees required under WAC
246-928-990.
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WSR 24-18-029
PROPOSED RULES
DEPARTMENT OF HEALTH

(Board of Optometry)
[Filed August 26, 2024, 10:07 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-16-043.

Title of Rule and Other Identifying Information: Changing the
scope of practice for optometrists. The board of optometry (board) is
proposing amendments to WAC 246-851-400, 246-851-410, 246-851-570
through 246-851-600; and establishing new WAC 246-851-515 to implement
SSB 5389 (chapter 400, Laws of 2023), which expands the optometrist
scope of practice to include certain advanced procedures and estab-
lishes requirements for a license endorsement.

Hearing Location(s): On October 11, 2024, at 9:20 a.m., at the
Department of Labor and Industries, Room S119, 7273 Linderson Way
S.W., Tumwater, WA 98501; or virtual. Join on your computer, mobile
app or room device https://gcc02.safelinks.protection.outlook.com/ap/
t-59584e83/2url=https%$3A%2F%2Fteams.microsoft.com%2F1%2Fmeetup-
join%2F19%253ameeting ZDBINJjIyZDYtNzU4NyOOMDYxLWE3ZDctZGImM2Iz0ODJ10TBk
$2540thread.v2%2F0%3Fcontext%3D%257b%2522T1d%2522%253a%252211d0e217-26
4e-400a-8bal0-57dccl27d72d%2522%252¢c%252201d%2522%253a%2522££9584b4-58d
6-48a3-bb6f-
a317987e6178%2522%257d&data=05%7C02%7CMegan.Maxey$40doh.wa.govs7C64c32
15839b94c248e9608dcaff9d0c5%7C11d0e217264e400a8bal057dccl27d72d%7C0%7CO
$7C638578734690938419%7CUnknowns7CTWFpbGZsb3d8eyIJWIjoiMC4wLjAwWMDAILCJQ
Ijo0iV21uMzIiLCJIBTiI6IklhaWwiLCJXVCI6Mn0%3D%7C0%$7C%7C%7C&sdata=CCrOuilk
2FsqguhGFVOTtuEYs1TbiY1RRMnkJnSYD10%3D&reserved=; or call in (audio
only) 564-999-2000, 833-322-1218 (Toll-free), Phone Conference ID 988
501 129+#.

Date of Intended Adoption: October 11, 2024.

Submit Written Comments to: Kristina Bell, P.O. Box 47852, Olym-
pia, WA 98504, email https://fortress.wa.gov/doh/policyreview, fax
360-236-2901, beginning date and time of this filing, by October 3,
2024, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Kristina Bell,
phone 360-236-4841, fax 360-236-2901, TTY 711, email
kristina.bell@doh.wa.gov, by October 3, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The board is proposing new WAC
246-851-515 and amendments to WAC 246-851-400, 246-851-410, and
246-851-570 through 246-851-600. The proposed changes are in response
to the statutory changes created by SSB 5389 codified in RCW
18.54.010. The bill expands optometrist scope of practice to include
advanced procedures an optometrist may perform with a license endorse-
ment. The expanded scope is further defined through a list of prohibi-
ted ophthalmic surgical procedures. The board is required to adopt
rules for education, training, and exams to qualify for an advanced
procedures license endorsement.

By December 1, 2024, and annually thereafter, the board, in coor-
dination with the department of health, must analyze and report on the
outcomes of the advanced procedures authorized in RCW 18.53.010 during
the previous year. The reporting period expires December 31, 2028.

Reasons Supporting Proposal: SSB 5389 expands the scope of prac-
tice for optometrists, including allowing certain advanced procedures
with a license endorsement. The new law requires the board to adopt
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rules for education, training, and exams to qualify for a license en-
dorsement. The board will also examine rules establishing adverse re-
porting requirements regarding the advanced procedures performed under
the license endorsement.

Statutory Authority for Adoption: RCW 18.54.070; and SSB 5389
(chapter 400, Laws of 2023), codified in RCW 18.53.010.

Statute Being Implemented: RCW 18.53.010 and 18.54.070.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Board of optometry, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Kristina Bell, 111 Israel Road S.E., Tumwater,
WA 98501, 360-236-4841.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Kristina
Bell, P.O. Box 47852, Olympia, WA 98504-7852, phone 360-236-4841, fax
360-236-2901, TTY 711, email kristina.bell@doh.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed rules only apply to cre-
dential holders and not businesses.

Scope of exemption for rule proposal:

Is fully exempt.

August 26, 2024
Melissa Dacumos, 0D, Chair
Board of Optometry

OTS-5565.3

AMENDATORY SECTION (Amending WSR 91-22-061, filed 11/1/91, effective
12/2/91)

WAC 246-851-400 Certification required for use of pharmaceutical
agents. (1) Licensed optometrists using pharmaceutical agents in the
practice of optometry shall have a minimum of ((sisty)) 60 hours of
didactic and clinical instruction in general and ocular pharmacology
as applied to optometry, and for therapeutic purposes an additional
minimum ( (severty—five)) 75 hours of didactic and clinical instruc-
tion, and certification from an institution of higher learning, ac-
credited by those agencies recognized by the United States ((6ffiee))
Department of Education or the Council on ((RPest—SecondaryReeredita—
£4er)) Higher FEducation to qualify for certification by the optometry
board to use drugs for diagnostic and therapeutic purposes.

(2) Optometrists must obtain the required instructions in both
diagnostic and therapeutic categories in order to be eligible to qual-
ify for certification to use drugs for therapeutic purposes.

(3) The instruction in ocular therapeutics must cover the follow-
ing subject area in order to qualify for certification training:

(a) Ocular pharmacology.
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) Corneal barrier, blood-agqueous, /-retinal barrier.
i) Routes of drug administration for ocular disease.
ii) Prescription writing and labeling.

v) Ocular side-effects of systemic drugs.

) Anti-infectives.

) General principles of anti-infective drugs.
i) Antibacterial drugs.

ii) Treatment of ocular bacterial infections.
v) Antiviral drugs.

) Treatment of ocular viral infections.

i) Antifungal drugs.

ii) Treatment of ocular fungal infections.
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iii) Antiparasitic drugs.

) Treatment of parasitic eye disease.

Anti-inflammatory drugs.

Nonsteroidal anti-inflammatory drugs (NSAIDS).
i) General principles of mast-cell stabilizers.
ii) Antihistamines.

) Ocular decongestants.

Treatment of allergic disease.

i) Treatment of inflammatory disease.
ii) Cycloplegic drugs.

iii) Treatment of ocular trauma.

x) Ocular lubricants.

) Hypertonic agents.

(xi) Antiglaucoma drugs.

Each subject area shall be covered in sufficient depth so that
the optometrist will be informed about the general principles in the
use of each drug category, drug side effects and contra indications,
and for each disease covered the subjective symptoms, objective signs,
diagnosis and recommended treatment and programs.

. o~ o~ o~ o~ o~ o~ o~ o~ o~ o~ o~ o~ o~

AMENDATORY SECTION (Amending WSR 91-06-025, filed 2/26/91, effective
3/29/91)

WAC 246-851-410 Drug formulary. Pursuant to RCW 18.53.010(3)
the optometry board adopts the following drug formulary of topically
applied drugs administered for ((edagrestie—and)) diagnosis, treat-
ment, or mitigation purposes.

Drugs for diagnostic or therapeutic purposes.
Mydriatics.

Cycloplegics.

Miotics.

Anesthetics.

Drugs for therapeutic purposes only.
Anti-infectives.

Antihistamines and decongestants.

Ocular lubricants.

Antiglaucoma and ocular hypotensives.
Anti-inflammatories.

Hyperosmotics.

( (6Eher—+topieal—drugs—approved—Fforocutar use v —theFbAL))

Anti-parasitics.

AAAAAAAAAAAA
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(h) All other topical drugs and compounds used for the diagnosis,
treatment or mitigation of conditions of the eve and adnexa approved
by the FDA (both on-label and off-label).

NEW SECTION

WAC 246-851-515 License endorsement to perform advanced proce-
dures. A licensed optometrist may perform advanced procedures as pro-
vided by RCW 18.53.010 only after being issued a license endorsement
to perform advanced procedures by the secretary. The secretary shall
issue an endorsement to perform advanced procedures to a licensed op-
tometrist who provides evidence in a manner acceptable to the board,
to include the following:

(1) A completed application on forms provided by the secretary;

(2) Provide evidence of:

(a) A course that contains supervised hands-on experience, with
live patients, in the categories of procedures listed in RCW 18.53.010
(2) or is supplemented by residency, internship, or other supervised
program that offers hands-on experience with patients. The course
must:

(1) Be offered by an institution of higher education accredited
by those agencies recognized by the United States Department of Educa-
tion or the Council on Higher Education; and

(ii) Approved by the Washington state board of optometry.

(b) Successful completion of one of the following examinations
for advanced procedures:

(1) National examination for advanced procedures as defined by
the National Board of Examiners in Optometry; or

(ii) Examination provided by the course offered by an institution
that meets (a) (1) of this subsection;

(3) Enter into an agreement with a qualified physician licensed
under chapter 18.71 RCW or an osteopathic physician licensed under
chapter 18.57 RCW for rapid response if complications occur during an
advanced procedure:

(a) For the purpose of this section, a qualified physician means
a physician who is actively licensed under chapter 18.71 or 18.57 RCW
and who is trained in and capable of responding to complications which
may arise from the optometric advanced procedures defined in RCW
18.53.010(2);

(b) The optometrist shall maintain the completed and signed docu-
mentation and have it available upon request by the board if audited;

(4) A licensed optometrist shall report every advanced procedure
authorized under RCW 18.53.010(2) and include any complications or ad-
verse events during their annual reporting period. The reporting peri-
od ends December 31, 2028;

(5) Optometrists are excluded from performing the procedures lis-
ted in RCW 18.53.010(3). The performance of these procedures would be
considered professional misconduct and would be subject to disciplina-
ry action by the board of optometry.
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AMENDATORY SECTION (Amending WSR 10-21-067, filed 10/15/10, effective
11/15/10)

WAC 246-851-570 Certification required for use or prescription
of drugs administered orally for diagnostic or therapeutic purposes.
(1) To qualify for certification to use or prescribe drugs adminis-
tered orally for diagnostic or therapeutic purposes, a licensed optom-
etrist must provide documentation that he or she:

(a) Is certified to use or prescribe topical drugs for diagnostic
and therapeutic purposes under WAC 246-851-400 and has successfully
completed a minimum of ((sixteer)) 16 hours of didactic and eight
hours of supervised clinical instruction from an institution of higher
learning, accredited by those agencies recognized by the United States
( (6ff4ee)) Department of Education or the Council on ((Pestsecondary
Aecereditatien)) Higher Fducation; or

(b) Holds a current active optometry license in another state
that has licensing standards substantially equivalent to those in
Washington state. The licensee's level of licensure must also be sub-
stantially equivalent to the licensing standards in Washington state.

(2) The didactic instruction must include a minimum of ( (sis—
£eer)) 16 hours in the following subject area:

(a) Basic principles of systemic drug therapy;

(b) Side effects, adverse reactions and drug interactions in sys-—
temic therapy;

(c) Review of oral pharmaceuticals:

(1 ) Prescription writing;

(ii) Legal regulations in oral prescription writing;

(iii) Systemic antibacterials in primary eye care;
(1v)
(v

Systemic antivirals in eye care;
) Systemic antifungal in eye care;
(vi) Systemic antihistamines and decongestants and their uses in
eye care;
(vii) Oral dry eye agents;
viii) ((Apti—emetie)) Antiemetic and their use in eye care;
x) Systemic diuretics and their management of elevated IOP;
x) Systemic epinephrine;
d) Review of systemic medication in ocular pain management:
1) Legal regulations with scheduled medication;
ii
i

i) Systemic nonsteroidal anti-inflammatory drugs (NSAIDS);
ii) Systemic noncontrolled analgesics;
v) Systemic controlled substances;
(e) Review of oral medications used for sedation and anti-anxiety
properties in eye care:
(i) Controlled anti-anxiety/sedative substances;
(ii) Legal ramifications of prescribing anti-anxiety drugs;
(f) Review of systemic medications used during pregnancy and in
pediatric eye care:
(1) Legal ramifications in prescribing to this population;
(ii) Dosage equivalent with pregnancy and pediatrics;
(iii) Medications to avoid with pregnancy and pediatrics;
(g) Applied systemic pharmacology:
(1) Eyelid and adnexal tissue;
(ii) Lacrimal system and peri-orbital sinuses;
(
(
(
(

(
(1
(
(
(
(
(
(1

iii) Conjunctival and corneal disorders;
iv) Iris and anterior chamber disorders;
v) Posterior segment disorders;

vi) Optic nerve disease;
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(vii) Peripheral vascular disease and its relationship with ocu-
lar disease;
(viii) Atherosclerotic disease;
(ix) Other/course review.
(3) The supervised clinical instruction must include at least
eight hours in the following subject areas:
a) Vital signs;
Auscultation;
Ear, nose and throat;
Screening neurological exam.
Written examination to cover required curriculum.

(
(
(
(
(

> 0.0 0

AMENDATORY SECTION (Amending WSR 19-04-071, filed 2/1/19, effective
3/4/19)

WAC 246-851-580 Drug list. Pursuant to RCW 18.53.010((44)y)) (2)
and (7), the optometry board adopts the following drug formulary of
oral Schedule II hydrocodone combination products, Schedule III
through V controlled substances, ((amd)) legend drugs, and injectable
drugs for diagnostic ((awmé)), therapeutic, or mitigation purposes in
the practice of optometry. No licensed optometrist may use, prescribe,
dispense, purchase, possess, or administer these drugs except as au-
thorized and to the extent permitted by the board. This section in-
cludes the approved oral and injectable drug formulary. Optometrists
must consult WAC 246-851-590 for specific guidelines on these drugs or
drug categories.

(1) Approved nonscheduled oral drugs include:

(a) ((ApEibieotieagents—exeludingthoselisted—anWALC

FA—WAEC—246—-851+-590+(5)—~

+$¥)) Analgesics and adjuvant analgesics agents.

(b) Antibiotic agents excluding those listed in WAC
246-851-590 (1) .

(c) Antiemetic agents listed under WAC 246-851-590(3).

(d) Antifungal agents listed under WAC 246-851-590(2).

(e) Antihistamine agents.

(f) Antiparasitic agents.

(g) Antiviral agents.

(h) Corticosteroid agents.

(

(

(

(

i) Decongestant agents.

i) Diagnostic dye agents.

k) Diuretic agents listed under WAC 246-851-590(4).

1) Dry eye agents.

(m) Nonsteroidal anti-inflammatory agents excluding those listed
in WAC 246-851-590(5) .

(2) Approved oral controlled substances limited to Schedule II
hydrocodone combination products and Schedules III, IV, and V.
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Schedule II hydrocodone combination products.
Schedule III controlled substances.
Schedule IV controlled substances.
Schedule IV anti-anxiety/sedative ((agenats)) substances.
Schedule V controlled substances.
Approved injectable substances ( (=

Administratien—eoFf)) . Local injections with the exception of, wvit-
reous, subtenon, retrobulbar, intraorbital, or botulinum toxin.

(a) Local anesthetic agents, with or without epinephrine, with or
without buffer.

(b) Local antibiotic agents excluding those listed in WAC
246-851-590 (1) .

(c) Local antifungal agents listed under WAC 246-851-590(2).

(d) TLocal corticosteroid agents.

(e) Local and IV diagnostic dye agents.

(f) IM epinephrine ((by—3njeetion)) for the treatment of anaphy-

lactic shock.

W OO ow

AMENDATORY SECTION (Amending WSR 19-04-071, filed 2/1/19, effective
3/4/19)

WAC 246-851-590 Guidelines for the use of oral and injectable
Schedule II hydrocodone combination products and Schedule III through
V controlled substances and legend drugs. Nothing in these guidelines
should be construed to restrict the recommendation of over-the-counter
medications, vitamins, or supplements, nor restrict the ordering of
any radiologic or laboratory testing necessary to the diagnosis of any
eye related disease that is within the scope of practice of optometry.

(1) All ((e¥eaf)) forms and dosages of antibiotic agents will be
available for use excluding: Vancomycin.

(2) Antifungal agents used in eye care shall fall into the fol-
lowing categories:

(a) All ((e¥ad)) forms ((ame—desages)) of polyene antifungals.

(b) All ((e¥eaf)) forms and dosages of imidazole antifungals.

(c) All ((e¥eaf)) forms and dosages of triazole antifungals.

(3) ((Apti—emetie)) Antiemetic agents used in eye care shall be
the following medications:

(a) All oral forms and dosages of prochlorperazine.

(b) All oral forms and dosages of metoclopramide.

(c) All oral forms and dosages of promethazine.

(4) Diuretic agents used in eye care shall fall into the follow-
ing categories:

(a) All oral forms and dosages of carbonic anhydrase inhibitors.

(b) All oral forms and dosages of osmotic diuretics. ((osmetie
A1yt 0~ ah 11 =N PRSI Alsxz 40+ + 1 oo £ N~ S ~] =R o1 ~ e
A\ R W i T Ay [S>J5 W N & Ry =y Ny @ ) A8 ULLJ._Y LT CTT @ ye) L aC T (&Y \jJ. AP N W W U g \jJ.(_A.\_A

(5) All oral forms and dosages of nonsteroidal anti-inflammatory
agents will be available for use. Excluding: Ketorolac tromethamine.

(6) Benzodiazepines prescribed, as anti-anxiety agents, shall be
used for in-office, outpatient, and/or ambulatory procedures. This
family of medications will be utilized as one dosage unit per pre-
scription.

(7) Schedule II controlled substance will only include hydroco-
done combination products.
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(8) Schedules III and IV controlled substances will have a maxi-
mum quantity count of ((hixrty)) 30 dosage units per prescription.

(9) Specific dosage for use and appropriate duration of treatment
of oral medications listed in WAC 246-851-580(1) will be consistent
with Food and Drug Administration on- and off-label indications.

(10) Notation of purpose shall be included on all prescriptions.

(11) An optometrist may not:

(a) (( 7 7 7
¥roidss+—er
b)) ) Prescribe, dispense, or administer a controlled substance

for more than seven days in treating a particular patient for a single
trauma, episode, or condition or for pain associated with or related
to the trauma, episode, or condition; or

( : g : . : SUEDN :

+1 1 e IRt NE S L RN | oo + 1 ntEaoamat g o4 annm ol wra + 1 + ENE I A nh
CITITT I u_)\_AJ.\j J._Y |5 i A g [=xe) CIT Ub/ CUTIT C1 1o C CUTToULTo W ICTTT CIT T (_A.L_J.Ll\j Ur/].l
thadmetogists)) (b) If treatment exceeding the time limitation ((+s))
indicated, the patient must be referred to a physician licensed under

chapter 18.71 RCW.

(12) To prescribe oral corticosteroids for more than seven davs,
an optometrist must consult with a licensed physician.

(13) The prescription or administration of drugs as authorized in
this section is specifically limited to those drugs appropriate to
treatment of diseases or conditions of the human eye and the adnexa
that are within the scope of practice of optometry. The prescription
or administration of drugs for any other purpose is not authorized.

((+3))) (14) Nothing in this chapter may be construed to author-
ize the use, prescription, dispensing, purchase, possession, or admin-
istration of any Schedule I or II controlled substance with the excep-
tion of Schedule II hydrocodone combination products.

AMENDATORY SECTION (Amending WSR 10-21-067, filed 10/15/10, effective
11/15/10)

WAC 246-851-600 Certification required for administration of ep-
inephrine by injection for treatment of anaphylactic shock. (1) To
qualify for certification to administer epinephrine by injection for
anaphylactic shock, licensed optometrists must provide documentation
that he or she:

(a) Is certified to use or prescribe topical drugs for diagnostic
and therapeutic purposes under WAC 246-851-400 and has successfully
completed a minimum of four hours of didactic and supervised clinical
instruction from an institution of higher learning, accredited by
those agencies recognized by the United States ((6ffiee)) Department
of Education or the Council on ( (PestsecondaryReereditatien)) Higher
Education to qualify for certification by the optometry board to ad-
minister epinephrine by injection; or

(b) Holds a current active license in another state that has 1i-
censing standards substantially equivalent to those in Washington
state. The licensee's level of licensure must also be substantially
equivalent to the licensing standards in Washington state.

(2) The didactic instruction must include the following subject
area:

(a) Review of urgencies, emergencies and emergency-use agents;

(b) Ocular urgencies:
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(1) Thermal burns-direct and photosensitivity-based ultraviolet
burn;

(ii) Electrical injury;

(iii) Cryo-injury and frostbite;

(iv) Insect stings and bites;

(v) Punctures, perforations, and lacerations;

(c) General urgencies and emergencies:

(1) Anaphylaxis;

(ii) Hypoglycemic crisis;

(11ii) Narcotic overdose.

(3) The supervised clinical instruction must include the follow-
ing subject areas:

(a) Instrumentation;
Informed consent;
Preparation (patient and equipment);
All routes of injections.

] e e odmin . - oincohrine |
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WSR 24-18-030
PROPOSED RULES
DEPARTMENT OF HEALTH

(Board of Optometry)
[Filed August 26, 2024, 10:09 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-06-033.

Title of Rule and Other Identifying Information: Licensed optom-
etrist continuing education (CE) and licensure requirements—Reducing
barriers.

In order to comply with section 8 of 2SHB 1724 (chapter 425, Laws
of 2023), codified as RCW 18.130.077, and reduce barriers for optomet-
rists to enter and remain in the health care workforce, the board of
optometry (board) is proposing to remove the jurisprudence (JP) exam
requirement from initial licensure in WAC 246-851-490, and add the JP
exam as a requirement for a licensed optometrist's first full CE re-
porting period in WAC 246-851-090 to be included within the existing
CE hour requirement. As a result of this proposed amendment, out-of-
state optometrists applying under WAC 246-851-500 will no longer have
to complete the JP exam prior to licensure by endorsement.

Additionally, the board is proposing amendments to the CE rule to
clarify the minimum number of CE credit hours that must be obtained
through synchronous and in-person learning and the maximum number of
CE hours that may be earned through asynchronous learning.

Hearing Location(s): On October 11, 2024, at 9:05 a.m., at the
Department of Labor and Industries, Room S119, 7273 Linderson Way
S.W., Tumwater, WA 98501; or wvirtual. Join on your computer, mobile
app or room device https://gcc02.safelinks.protection.outlook.com/ap/
t-59584e83/?url=https%$3A%2F%2Fteams.microsoft.com%2F1%2Fmeetup-
join%ZFl9%253ameeting_ZDBleIyZDYtNZU4NyOOMDYXLWEBZDthGJmMZIZODJlOTBk
$2540thread.v2%2F0%3Fcontext$3D%257b%2522T1d%2522%253a%252211d0e217-26
4e-400a-8bal0-57dccl27d72d%2522%252c%252201d%2522%253a%2522f£9584b4-58d
6-48a3-bb6f-
a317987e6178%2522%257d&data=05%7C02%7CMegan.Maxey%40doh.wa.govs7C64c32
15839094c248e9608dcaff9d0c5%7C11d0e217264e400a8bal057dcc127d72d%7C0%7CO
$7C638578734690938419%7CUnknowns7CTWFpbGZsb3d8eyIJWIjoiMC4wLjAWMDALILCJIQ
Ij0iV21uMzIiLCJIBTiI6IklhaWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=CCrOuilk
2FsqguhGFVOTtuEYs1TbiY1RRMnkJnSYD10%3D&reserved=0; or call in (audio
only) 564-999-2000, 833-322-1218 (Toll-free), Phone Conference ID 988
501 129+#.

Date of Intended Adoption: October 11, 2024.

Submit Written Comments to: Kristina Bell, P.O. Box 47852, Olym-
pia, WA 98504-7852, email https://fortress.wa.gov/doh/policyreview,
fax 360-236-2901, beginning date and time of this filing, by October
3, 2024, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Kristina Bell,
phone 360-236-4841, fax 360-236-2901, TTY 711, email
kristina.bell@doh.wa.gov, by October 3, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: To implement RCW 18.130.077, the board
is proposing to remove the JP exam requirement from initial licensure
in WAC 246-851-490, and add the JP exam as a requirement for a 1li-
censed optometrist's first full CE reporting period in WAC
246-851-090. As a result of this proposed amendment, out-of-state op-
tometrists applying under WAC 246-851-500 will no longer have to com-
plete the JP exam prior to licensure by endorsement. The board is pro-
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posing a maximum of three hours be allotted for the JP exam within the
existing CE hour requirement.

The board is also proposing to clarify how CE credit hours may be
obtained, setting a maximum number of CE credit hours that may be ob-
tained through asynchronous learning and a minimum number of CE credit
hours that must be obtained through synchronous and in-person learn-
ing.

Reasons Supporting Proposal: RCW 18.130.077 directs all disci-
plining authorities for licensed professionals to waive education,
training, experience, and exam requirements for applicants who have
been credentialed in another state or states with substantially equiv-
alent standards for at least two years immediately preceding their ap-
plication with no interruption in licensure for longer than 90 days.

The intent of the bill is to make disciplining authorities review
and adjust licensure requirements to remove barriers to entering and
remaining in the health care workforce, and to streamline and shorten
the credentialing process. Rule making is necessary to amend licensure
requirements in WAC 246-851-490 to align and comply with RCW
18.130.077.

Additionally, the current CE rule has contradicting language in
regards to the number of CE credit hours that may be completed through
asynchronous learning. The proposed language will clarify the maximum
number of CE credit hours that may be obtained through asynchronous
learning and the minimum number of CE credit hours that must be ob-
tained through synchronous and in-person learning.

Statutory Authority for Adoption: RCW 18.54.070; and 2SHB 1724
(chapter 425, Laws of 2023), codified as RCW 18.130.077.

Statute Being Implemented: RCW 18.130.077.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Board of optometry, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Kristina Bell, 111 Israel Road S.E., Tumwater,
WA 98501, 360-236-4841.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Kristina
Bell, P.O. Box 47852, Olympia, WA 98504-7852, phone 360-236-4841, fax
360-236-2901, TTY 711, email kristina.bell@doh.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is explicit-

ly and specifically dictated by statute.

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed changes only apply to the
credential holder, not the business.

Scope of exemption for rule proposal:

Is fully exempt.

August 26, 2024
Melissa Dacumos, OD, Chair
Board of Optometry
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OTS-5564.2

AMENDATORY SECTION (Amending WSR 23-22-068, filed 10/25/23, effective
11/25/23)

WAC 246-851-090 Continuing education requirement. (1) The defi-
nitions in this subsection apply throughout this section:
(a) "Asynchronous" means the course instructor and learner are

not together at the same time, have no real-time communications, and
the content is learner-paced.

(b) "Synchronous in-person” means the instructor is in the same
room and face-to-face with the learner, even i1f other formats are used
as audiovisual aids for teaching the course.

(c) "Synchronous virtual" means the course instructor is not
physically present but is meeting with learners in real time and can
provide immediate feedback.

(2) A licensed optometrist must complete and document 50 total
hours of continuing education every two years in compliance with WAC
246-12-170 through 246-12-235. Of the 50 total credit hours:

(a) A licensed optometrist shall complete and successfully pass
the board-approved jurisprudence examination during their first full
continuing education reporting period after initial licensure. Three
hours of continuing education will be granted toward the 50-hour re-
guirement.

() A minimum of 10 credit hours must be completed through syn-
chronous in-person learning;

((r)) (c) A maximum of 25 credit hours may be completed through
asynchronous learning;

((#er)) (d) The remaining credit hours may be completed through
any combination of synchronous virtual ((Fearringand—asyrchronotws))
or synchronous in-person learning; and

((#eF)) (e) In the event of a declaration of emergency for the
state of Washington or federal declaration of emergency affecting the
state of Washington, all credit hours may be completed through syn-
chronous virtual or asynchronous learning for the duration of the de-
clared emergency.

(3) Documentation of continuing education credit hours is a cer-
tificate of completion, letter, or other document which must:

(a) Verify or confirm attendance or completion of continuing edu-
cation hours, with the exception of hours earned under WAC 246-851-170
category 5;

(b) Be provided by the organization providing the education ac-
tivity; and

(c) Contain at least the following information:

(1) Date of attendance or completion;

(11) Hours earned; and

(iii) Course title or subject.

(4) A licensed optometrist may alternatively meet the continuing
education requirements of this section by providing proof that the 1i-
censee:

(a) Holds a current certification by the American Board of Optom-
etry or other certification program deemed substantially equivalent to
American Board of Medical Specialties' programs; or

(b) Is practicing solely outside of Washington state and meets
the continuing education requirements of the state or territory in
which the licensee practices.
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(5) Nothing in this section exempts a licensed optometrist from
the education and training requirements for:

(a) Suicide prevention in WAC 246-851-245; ((e¥))

(b) Health equity in WAC 246-851-225; or

(c) Jurisprudence examination in this section.

AMENDATORY SECTION (Amending WSR 06-22-104, filed 11/1/06, effective
12/2/06)

WAC 246-851-490 Examination and licensure. To qualify for 1li-
censure in this state a candidate must:

(1) Successfully complete Parts I, II, and III of the National
Board of Examiners in Optometry (NBEO) examinations; the Part III hav-
ing been administered and successfully completed after January 1,
1993.

(2) Applicants who completed the NBEO Part II examination prior
to January 1, 1993, must successfully complete the International Asso-
ciation of Examiners in Optometry (IAB) examination in treatment and
management of ocular disease.

(3) (( :

+4))) Be a graduate of a state accredited high school or equiva-
lent.

((5)r)) (4) Be a graduate of a school or college of optometry ac-
credited by the Council on Optometric Education of the American Optom-
etric Association and approved by the Washington state board of optom-
etry.

((#6r)) (5) Be of good moral character.

((+r)) (6) Effective January 1, 2007, all applicants who receive
their initial (first) license in Washington state must meet all the
certification requirements of RCW 18.53.010 (2) (a), (b), (c), and (d).

((48¥)) (1) Effective January 1, 2009, all optometrists licensed
in Washington state must be certified under RCW 18.53.010 (2) (a) and
(b) .

((4%)) (8) Effective January 1, 2011, all optometrists licensed
in Washington state must be certified under RCW 18.53.010 (2) (a), (b),
(c), and (d).
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WSR 24-18-038

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed August 26, 2024, 3:56 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-13-124.

Title of Rule and Other Identifying Information: The department
of social and health services (DSHS) is proposing to amend WAC
388-449-0080 Sequential evaluation process step IV—How does the de-
partment evaluate if I am able to perform relevant past work?

Hearing Location(s): On October 8, 2024, at 10:00 a.m., virtually
via Microsoft Teams or call in. See the DSHS website https://
www.dshs.wa.gov/sesa/rpau/proposed-rules—-and-public-hearings for the
most current information.

Date of Intended Adoption: Not earlier than October 9, 2024.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,
fax 360-664-6185, beginning noon on September 4, 2024, by 5:00 p.m. on

October 8, 2024.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
DSHS rules consultant, phone 360-664-6036, fax 360-664-6185, TTY 711
relay service, email shelley.tenczal@dshs.wa.gov, by 5:00 p.m. on Sep-
tember 24, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: These amendments are necessary to align
aged, blind, or disabled (ABD) program rules with Social Security Ad-
ministration's revision of the definition of "past relevant work," by
reducing the relevant work period from 15 to five years. Related emer-
gency rules are currently in place under WSR 24-13-110.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 41.05.021, 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.770, 74.08.090, 74.08A.100,
74.09.035, 74.09.530, 74.62.030.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Lorri Burns, P.O. Box 45470, Olympia, WA
98504-5470, 509-385-9020.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
These rules are exempt as allowed under RCW 34.05.328 (5) (b) (vii)
which states in part, "this section does not apply to rules of the de-
partment of social and health services relating only to client medical
or financial eligibility and rules concerning liability for care of
dependents."

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Is exempt under RCW 34.05.328 (5) (b) (vii).

Explanation of exemptions: These amendments do not impact small
businesses. They only impact DSHS customers.

Scope of exemption for rule proposal:

Certified on 9/12/2024 [ 30 ] WSR Issue 24-18 - Proposed



Washington State Register, Issue 24-18 WSR 24-18-038

Is fully exempt.

August 26, 2024
Katherine I. Vasquez
Rules Coordinator

SHS-5038.1

AMENDATORY SECTION (Amending WSR 15-03-031, filed 1/12/15, effective
2/12/15)

WAC 388-449-0080 Sequential evaluation process step IV—How does
the department evaluate if I am able to perform relevant past work?
(1) If we neither deny disability at Step 1 or 2 nor approve it at
Step 3, we consider our assessment of your physical and/or mental
functional capacity, per WAC 388-449-0020 and 388-449-0030, to deter-
mine if you can do work you have done in the past.

(2) We evaluate your work experience to determine if you have
relevant past work and transferable skills. "Relevant past work" means
work:

(a) Defined as substantial gainful activity per WAC 388-449-0005;

(b) You have performed in the past ((f+fteer)) five years; and

(c) You performed long enough to acquire the knowledge and skills
necessary to continue performing the job. You must meet the specific
vocational preparation level as defined in Appendix C of the Diction-
ary of Occupational Titles.

(3) For each relevant past work situation, we compare:

(a) The exertional, nonexertional, and skill requirements of the
job based on the Appendix C of the Dictionary of Occupational Titles;
and

(b) Current cognitive, social, exertional, and nonexertional fac-
tors that significantly limit your ability to perform past work.

(4) We deny disability when we determine that you are able to
perform any of your relevant past work.

(5) We approve disability when you are fifty-five years of age or
older and don't have the physical, cognitive, or social ability to
perform past work.
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WSR 24-18-041
PROPOSED RULES
DEPARTMENT OF HEALTH

(Washington Medical Commission)
[Filed August 27, 2024, 9:06 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-19-029.

Title of Rule and Other Identifying Information: Military spouse
temporary practice permits; WAC 246-918-076 (physician assistants) and
246-919-397 (physicians) How to obtain a temporary practice permit—
Military spouse proposed updates to incorporate RCW 18.340.020.

Hearing Location(s): On October 11, 2024, at 9:15 a.m., virtual.
Register for this virtual meeting to be held via Teams https://
tinyurl.com/ycxn37ve; or in person at the Department of Health, 111
Israel Road S.E., Room 166, Tumwater, WA 98501. To join the Washington
medical commission's (WMC) rules interested parties email list, please
visit https://public.govdelivery.com/accounts/WADOH/subscriber/new?
topic 1d=WADOH 153.

Date of Intended Adoption: October 11, 2024.

Submit Written Comments to: Amelia Boyd, Program Manager, P.O.
Box 47866, Olympia, WA 98504-7866, email https://fortress.wa.gov/doh/
policyreview/, beginning on the date and time of this filing, by Octo-
ber 4, 2024 at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Amelia Boyd,
program manager, phone 1-800-525-0127, TTY 711, email
medical.rules@wmc.wa.gov, by October 4, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: WMC is amending WAC 246-918-076 and
246-919-397 to align with the provisions of 2SHB 1009 (chapter 165,
Laws of 2023), also known as the Military Spouse Employment Act, codi-
fied under RCW 18.340.020. These amendments are intended to streamline
the permit process for military spouses, ensuring consistency with the
new state legislation and improving overall clarity and efficiency in
the application process.

The proposed language clarifies the requirements, emphasizes the
expedited nature of the license process, aligns the terminology by
changing "permit" to "license" in accordance with the bill, refines
the terminology, removes outdated requirements, and updates the defi-
nitions.

The anticipated effects of the proposed language include:

. Clearer requirements will reduce confusion for applicants and en-
sure a smoother application process.
. Emphasizing the expedited nature of the license process will

likely lead to quicker approval times, benefiting military spou-
ses needing timely access to employment.

. Aligning the terminology with the bill by changing "permit" to
"license" will create consistency and reduce potential misunder-
standings.

. Refining terminology and removing outdated requirements will en-
sure the regulations are up-to-date and relevant.

. Updated definitions will provide greater precision and accuracy

in interpreting the rules, ensuring they are correctly applied to
eligible individuals.

Reasons Supporting Proposal: By clarifying the requirements, the
proposal ensures that applicants understand the necessary steps, re-
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ducing errors and rejections in the application process. Aligning the
terminology by changing "permit" to "license" creates consistency with
the legislative language, enhancing legal coherence and interpreta-
tion. Refining terminology and removing outdated requirements keep the
regulations current and relevant, ensuring they meet present-day
standards and needs. Updating definitions provides clearer guidelines
for eligibility and application, ensuring that the rules are applied
accurately and effectively to all relevant parties.

Statutory Authority for Adoption: RCW 18.71.017 and 18.130.050.

Statute Being Implemented: 2SHB 1009 (chapter 165, Laws of 2023),
codified under RCW 18.340.020.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: WMC, governmental.

Name of Agency Personnel Responsible for Drafting: Amelia Boyd,
111 Israel Road S.E., Tumwater, WA 98501, 360-918-6336; Implementation
and Enforcement: Kyle Karinen, 111 Israel Road S.E., Tumwater, WA
98501, 360-236-4810.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. The
proposed rules are exempt from a cost-benefit analysis under RCW
34.05.328 (5) (b) (iii) because the proposed rules incorporate the mili-
tary spouse licensure requirements from RCW 18.340.020.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed rules only impact indi-
vidual licenses, not small businesses.

Scope of exemption for rule proposal:

Is fully exempt.

August 26, 2024

Kyle Karinen

Executive Director

Washington Medical Commission

OTS-5594.1

AMENDATORY SECTION (Amending WSR 17-18-097, filed 9/6/17, effective
10/7/17)

WAC 246-918-076 How to obtain ((a)) an expedited temporary
((pfaetiee—pefmit)) llcense——Mllltary spouse A military spouse ((e®

N r 1 nAart 1 iz

ste—registereddomestice partnerof o military person)) may receive
((&)) an expedited temporary ((praceticepermit)) license while com-
pleting any specific additional requirements that are not related to
training or practice standards for physician assistants under the fol-
lowing conditions.

(1) ((A)) An expedited temporary ( (proetice—permit)) license may
be issued to an applicant who is a military spouse ((er—state—regis
4—v~r4r4 Pl S BN CNENE S TR + ma ]S )) and
C - \J.Ull.l g_)L_,_L t/(_A.J_ L_,J.J. J_ g (_A. ll.l_L_L_LL_,(_A.J__Y t/ J_g_)UJ.J.
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(a) Is moving to Washington as a result of the military person's
transfer to the state of Washington;

(b) ((Leé#—emp%eymeﬁ%—iﬁ—aﬁe%hef—s%a%e—%e—aeeempaﬁy—%he—mi%i%afy

+e¥)) Holds an unrestricted, active license in another state or
United States territory that ((kas)) the commission currently deems to
have substantially equivalent licensing standards for a physician as-
sistant ((te—%these)) in the state of Washington; and

((#e)) (c) Is not subject to any pending investigation, charges,
or disciplinary action by the regulatory body ((ef—tke)) in any other
state or ((states)) United States territoryv in which the applicant
holds a license.

(2) ((A)) An expedited temporary ((practiece—permit)) license
grants the ((imdividuad)) applicant the full scope of practice for the
physician assistant.

(3) ((A)) An expedited temporary practice ((permit)) license ex-
pires when any one of the following occurs:

(a) ((Fre)) A full or limited license is ((granted)) issued to
the applicant;

(b) A notice of decision on the application is mailed to the ap-
plicant, unless the notice of decision on the application specifically
extends the duration of the expedited temporary ((practice—permit))
license; or

(c) One hundred eighty days after the expedited temporary ( (prae—
tiee—permit)) license is issued.

(4) To receive ((&)) an expedited temporary ( (practice—permiEt))

license, the appllcant must:

a [QETN A Aomrm e oo g n +1h PN NS T N B BTN n £ ()
u\_ALIJ.LlJ.L_ cCO L_J.J. COoOMttT oS TOTT —Ctt et sSSarty oppTrrCtacTOoTty E= o7
S IR NP NE VS NS IR SN NE P B S S NN T I SN | ER A P DT VR~ ~INE | n £ 13 c0anrna .
Tt Trprrrirc Cora T tCOurTrCty ot oo tComCitcac OO CIT T CTITr oty
(1) AN K 5 ot n + 1 ENEC N B NN S| n +1n =+ + 1 ENE N B MNP = ] £+ man ] I
O ZrccC ot O —Ctt oppTrrCatcTTO— ittt CIt oppTrrtaitc— & o T O yIcITT
1 = + 1 r ot o+ + NN oot N N LS = ma 144 ey v\ oy e
T arrtocrIiCrT —oScac CIT mrrrcarly T oSOTH

|y u.uuuulb/u.xx_y
+e)r)) Meet all requirements and quallflcatlons for the license
that are specific to the training, education, and practice standards

for physician assistants;
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“+e))) (b) Submit a written reguest for a temporary practice per-—
mit; and

(c) Submit a copy of the military person's orders and a copy of
one of the following:

(1) The military-issued identification card showing the military
person's information and the applicant's relationship to the military
person;

(ii) A marriage license; or

(1iii) A state registered domestic partnership ( (+—and

HF—Submitawritten reguest—feor o temporary practice—permit) ) .

(5) For the purposes of this section the following definitions
shall apply:

(a) "Military spouse" ( (means—thehuskand—wifesr)) 1s someone
married to or in a registered domestic ((partmer—of)) partnership with
a military person((<=)) who is serving in the United States Armed
Forces, the United States Public Health Service Commissioned Corps, or
the Merchant Marine of the United States; and

(b) "Military person" means a person serving in the United States
Armed Forces, the United States Public Health Service Commissioned
Corps, or the Merchant Marine of the United States.
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OTS-5595.1

AMENDATORY SECTION (Amending WSR 20-22-003, filed 10/21/20, effective
11/21/20)

WAC 246-919-397 How to obtain ((a)) an expedited temporary
((pfaetiee—pefmit)) llcense——Mllltary spou A military spouse ((e®¥
state—=r ry perser)) may receive
((&)) an expedited temporary ((praeticepermit)) license while com-
pleting any specific additional requirements that are not related to
training or practice standards for physicians under the following con-
ditions.

+ 4 P S N T PPN EREEN
T J_ \A. \A\Jlll L)L.,_L t/(.A.J_ L.,J.J. - \JJ_ (_A. ll.l_L_L_L L_,(_A.

o o
o

(1) ((A)) An expedited temporary ((praeticepermit)) license may
be issued to an applicant who is a military spouse ((er—state—regis
ESNE A A P I BPVEE STV SR PN £ o et ]l gty N~ w)) and.
T - \A.Ull.l g_)L_,_L t/(_A.J_ L_,J.J. - g (=5 [ 1) 1) A S S L_,(_A.J__Y t/ 1o ITT .

(a) Is moving to Washington as a result of the military person's
transfer to the state of Washlngton,

(b) ( (L F+ J.I.Lt/_LU_YJ.I.L J.J.t ln uxluth F—Sto

+ +
|3 |3

+4e))) Holds an unrestricted, active license in another state or
United States territory that ((kas)) the commission currently deems to
have substantially equivalent licensing standards for a physician ((£e
these)) in the state of Washington; and

((#)) (c) Is not subject to any pending investigation, charges,
or disciplinary action by the regulatory body ((ef—he)) in any other
state or ((states)) United States territory in which the applicant
holds a license.

(2) ((A)) An expedited temporary ((praetiece—permit)) license
grants the ((individuat)) applicant the full scope of practice for the
physician.

(3) ((A)) An expedited temporary ((practiece—permit)) license ex-
pires when any one of the following occurs:

(a) ((Fhre)) A full or limited license is ((egranted)) issued to
the applicant;

(b) A notice of decision on the application is mailed to the ap-
plicant, unless the notice of decision on the application specifically
extends the duration of the expedited temporary ((praceticepermit))
license; or
One hundred eighty days after the expedited temporary ( (prae-

ti+ee—permit)) license is issued.
(4) To receive ((&)) an expedited temporary ( (practice—permiE))
license, the applicant must:
(a) ((Subrit—tothe commission the Recessary appication—= 55
E o RN N SN IR NS SR NE P~ B I S PN NV i B SN | NN A N T T VG SN | n A 13 canrna .
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+e))) Meet all requirements and quallflcatlons for the license
that are specific to the training, education, and practice standards

for physicians;
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+e)r)) (b) Submit a written request for a temporary practice per-

mit; and
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(c) Submit a copy of the military person's orders and a copy of
one of the following:

(1) The military-issued identification card showing the military
person's information and the applicant's relationship to the military
person;

(ii) A marriage license; or

(iii) Documentation of a state registered domestic partnership.

( (HFH—Submit—a—writtenreguest—for o temporary practicepermits))

(5) For the purposes of this section the following definitions
shall apply:

(a) "Military spouse" ( (means—thehuskand—wifesr)) 1s someone
married to or in a registered domestic ((partrer—of)) partnership with
a military person((=)) who is serving in the United States Armed
Forces, the United States Public Health Service Commissioned Corps, or
the Merchant Marine of the United States; and

(b) "Military person" means a person serving in the United States
Armed Forces, the United States Public Health Service Commissioned
Corps, or the Merchant Marine of the United States.
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WSR 24-18-075
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed August 29, 2024, 12:59 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-16-017.

Title of Rule and Other Identifying Information: WAC 182-532-001
Reproductive health services—Definitions, and 182-532-510 Family
planning only programs—Eligibility.

Hearing Location(s): On October 8, 2024, at 10:00 a.m. The health
care authority (HCA) holds public hearings virtually without a physi-
cal meeting place. To attend the virtual public hearing, you must reg-
ister in advance https://us02web.zoom.us/webinar/register/

WN ghlB4dZXSpOc-MUfgriFCQ. If the link above opens with an error mes-
sage, please try using a different browser. After registering, you
will receive a confirmation email containing information about joining
the public hearing.

Date of Intended Adoption: Not sooner than October 9, 2024.
Submit Written Comments to: HCA Rules Coordinator, P.O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
beginning August 30, 2024, 8:00 a.m., by October 8, 2024, by 11:59

p.m.

Assistance for Persons with Disabilities: Contact Johanna Larson,
phone 360-725-1349, fax 360-586-9727, telecommunication relay service
711, email Johanna.Larson@hca.wa.gov, by September 27, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: RCW 74.09.830 provides full-scope cov-
erage for 12 months postpartum for pregnant or postpartum persons.
This coverage 1s more generous and thus replaces the limited scope
"Family planning only—Pregnancy related program." HCA intends to re-
move language related to this superseded program from chapter 182-532
WAC.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160, 74.09.830.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Brian Jensen,
P.0O. Box 42716, Olympia, WA 98504-2716, 360-725-0815; Implementation
and Enforcement: Sheldon Prante, P.O. Box 42722, Olympia, WA
98504-2722, 360-725-1425.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed rule pertains to client
program eligibility and does not impose costs on businesses.

Scope of exemption for rule proposal:

Is fully exempt.

August 29, 2024
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Wendy Barcus
Rules Coordinator

OTS-5473.1

AMENDATORY SECTION (Amending WSR 19-18-024, filed 8/28/19, effective
10/1/19)

WAC 182-532-001 Reproductive health services—Definitions. The
following definitions and those found in chapter 182-500 WAC apply to
this chapter.

340B dispensing fee - The medicaid agency's established fee paid
to a registered and medicaid-participating 340B drug program provider
under the public health service (PHS) act for expenses involved in ac-
quiring, storing and dispensing prescription drugs or drug-containing
devices (see WAC 182-530-7900). A dispensing fee is not paid for non-
drug items, devices, or supplies (see WAC 182-530-7050).

"Complication" - A condition occurring subsequent to and directly
arising from the family planning services received under the rules of
this chapter.

"Comprehensive preventive family planning visit" - For the purpo-
ses of this program, a comprehensive, preventive, contraceptive visit
that includes evaluation and management of an individual, such as: Age
appropriate history, examination, counseling/anticipatory guidance,
risk factor reduction interventions, and laboratory and diagnostic
procedures that are covered under the client's respective agency pro-
gram.

"Contraception" - Prevention of pregnancy through the use of con-
traceptive methods.
"Contraceptive" - Food and Drug Administration (FDA)-approved

prescription and nonprescription methods, including devices, drugs,
products, methods, or surgical interventions used to prevent pregnan-
cy, as descrlbed in WAC 182 530-2000.

£
s Lvllwumj the—sixwty—day post—Ppred
"Famlly plannlng only program" - The progra
planning only services for eligible clients for ((&weltswe)) 12 months
from the date the agency determines eligibility. This program was for-
merly referred toO as TAKE CHARGE.

"Family planning services" - Medically safe and effective medical
care, educational services, and contraceptives that enable individuals
to plan and space the number of their children and avoid unintended
pregnancies.

"Natural family planning" (also known as fertility awareness
method) - Methods to identify the fertile days of the menstrual cycle
and avoid unintended pregnancies, such as observing, recording, and
interpreting the natural signs and symptoms associated with the men-
strual cycle.

"Over-the-counter (OTC)" - Drugs, devices, and products that do
not require a prescription to be sold or dispensed. (See WAC
182-530-1050)
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"Reproductive health" - The prevention and treatment of illness,
disease, and disability related to the function of reproductive sys-
tems during all stages of life and includes:

(a) Related, appropriate, and medically necessary care;

(b) Education of clients in medically safe and effective methods
of family planning; and

(c) Pregnancy and reproductive health care.

"Reproductive health care services" - Any medical services or
treatments, including pharmaceutical and preventive care service or
treatments, directly involved in the reproductive system and its pro-
cesses, functions, and organs involved in reproduction, in all stages
of life. Reproductive health care services does not include infertili-
ty treatment.

"Reproductive system" - Includes, but is not limited to: Geni-
tals, gonads, the uterus, ovaries, fallopian tubes, and breasts.
"Sexually transmitted infection (STI)" - A disease or infection

acquired as a result of sexual contact.

AMENDATORY SECTION (Amending WSR 20-21-024, filed 10/9/20, effective
11/9/20)
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gram=)) For the purposes of this section, "full-scope coverage" means
coverage under either the categorically needy (CN) program, the broad-
est, most comprehensive scope of health care services covered or the
alternative benefits plan (ABP), the same scope of care as CN, appli-
cable to the apple health for adults program.

1) ( (Family planning only — Pregnaney related program-
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+a))) To be eligible for family planning only services, as de-
fined in WAC 182-532-001, a client must:

((+=>)) (a) Provide a valid Social Security number (SSN) or proof
of application to receive an SSN, be exempt from the requirement to
provide an SSN as provided in WAC 182-503-0515, or meet good cause
criteria listed in WAC 182-503-0515(2);

((=4>)) (b) Be a Washington state resident, as described under
WAC 182-503-0520;

((=4+4))) (c) Have an income at or below ( (Ewe—hundred——sixty))
260 percent of the federal poverty level, as described under WAC
182-505-0100;

((=F)) (d) Need family planning services; and
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((+#r)) (e) Have been denied apple health coverage within the
last ((hixty)) 30 days, unless the applicant:

((#Ar)) (i) Has made an informed choice to not apply for full-
scope coverage as described in WAC 182-500-0035 and 182-501-0060, in-
cluding family planning;

((#B¥)) (ii) Is age ((edghteer)) 18 or younger and seeking serv-
ices in confidence;

((#¥)) (iii) Is a domestic violence victim who is seeking serv-
ices in confidence; or

((#B¥)) (iv) Has an income of ((eme—hundred—Fifty)) 150 percent

to ((Eweo—hurdred—sixty)) 260 percent of the federal poverty level, as
described in WAC 182-505-0100.

((r)) (2) A client is not eligible for family planning only
medical if the client is:
((#)) [(a) Pregnant;

((H5r)) (b) Sterilized;
((+3+r)) (c) Covered under another apple health program that in-

cludes family planning services; or
(())) (d) Covered by concurrent creditable coverage, as de-

fined in RCW 48.66.020, unless they meet criteria in ((d=—vr—ef

+his)) subsection (1) (e) of this section.
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menth—eoverage—periods)) (3) The agency does not limit the number of

times a client may reapply for coverage.
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WSR 24-18-090

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed August 30, 2024, 12:00 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-14-141.

Title of Rule and Other Identifying Information: The department
of social and health services (DSHS) is proposing to amend WAC
388-492-0070 How are my WASHCAP food benefits calculated?

Hearing Location(s): On October 8, 2024, at 10:00 a.m., virtually
via Microsoft Teams or call in. See the DSHS website at https://
www.dshs.wa.gov/sesa/rpau/proposed-rules-and-public-hearings for the
most current information.

Date of Intended Adoption: Not earlier than October 9, 2024.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,
fax 360-664-6185, beginning noon on September 4, 2024, by 5:00 p.m. on

October 8, 2024.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
rules consultant, phone 360-664-6036, fax 360-664-6185, TTY 711 relay
service, email shelley.tencza@dshs.wa.gov, by 5:00 p.m. on September
24, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: These amendments maintain alignment be-
tween Washington combined application project (WASHCAP) rules and fed-
eral requirements. As a means of maintaining cost neutrality, the Uni-
ted States Department of Agriculture's Food and Nutrition Service pe-
riodically adjusts WASHCAP program standards.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.04.050, 74.04.055,
74.04.057, 74.04.500, 74.04.510, 74.08.090.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Alexis Miller, P.O. Box 45470, Olympia, WA
98504-5470, 253-579-3144.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
These rules are exempt as allowed under RCW 34.05.328 (5) (b) (vii)
which states in part, "[tlhis section does not apply to .. rules of the
department of social and health services relating only to client medi-
cal or financial eligibility and rules concerning liability for care
of dependents.["]

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute
or regulations. Citation of the specific federal statute or
regulation and description of the consequences to the state
if the rule is not adopted: Per letter from USDA Food and
Nutrition Service.
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Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rules are adopting or
incorporating by reference without material change federal
statutes or regulations, Washington state statutes, rules of
other Washington state agencies, shoreline master programs
other than those programs governing shorelines of statewide
significance, or, as referenced by Washington state law, na-
tional consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates
the same subject matter and conduct as the adopting or in-
corporating rule.

Is exempt under RCW 19.85.025(4).

Is exempt under RCW 34.05.328 (5) (b) (vii).

Explanation of exemptions: These amendments do not impact small

businesses. They only impact DSHS customers.

Scope of exemption for rule proposal:

Is fully exempt.

August 29, 2024
Katherine I. Vasquez
Rules Coordinator

SHS-5046.1

AMENDATORY SECTION (Amending WSR 19-03-023, filed 1/4/19, effective
2/4/19)

WAC 388-492-0070 How are my WASHCAP food benefits calculated?
We calculate your Washington state combined application project
(WASHCAP) food benefits as follows:

(1) We begin with your gross income.

(2) We subtract the current standard deduction for one person un-
der WAC 388-450-0185 from your gross income to get your countable in-
come.

(3) We figure your shelter cost based on information we receive
from the Social Security Administration (SSA) unless you report a
change as described under WAC 388-492-0080.

(a) If you pay more than ( (Ehree—hundred—twentydotdars)) 320 a
month for shelter, we use ((fouvr—hundred—twenty—fivedollars)) 460 as
your shelter cost.

(b) If you pay ((three—hundred—twenty dettars)) $320 or less a
month for shelter, we use ((two—hundred—tendettars)) $210 as your
shelter cost.

(c) We add the current standard utility allowance under WAC
388-450-0195 to the shelter cost we use under either (a) or (b) of
this subsection to determine your total shelter cost.

(4) We figure your shelter deduction by subtracting one half of
your countable income from your total shelter cost under subsection
(3) (¢) of this section.

(5) We figure your net income by subtracting your shelter deduc-
tion from your countable income and rounding the resulting figure up
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from ((£+£ty)) 50 cents and down from ((ferty—nmine)) 49 cents to the

nearest whole dollar.
(6) We figure your WASHCAP food benefits (allotment) by:

(a) Multiplying your net income by ((¥hizrty)) 30 percent and
rounding up to the next whole dollar; and
(b) Subtracting the result from the maximum allotment under WAC

388-478-0060.
(7) If you are eligible for WASHCAP, you will get at least the

minimum monthly benefit for basic food under WAC 388-412-0015.

Certified on 9/12/2024 [ 43 ] WSR Issue 24-18 - Proposed



Washington State Register, Issue 24-18 WSR 24-18-091

WSR 24-18-091
PROPOSED RULES
DEPARTMENT OF HEALTH

(Washington Medical Commission)
[Filed August 30, 2024, 2:24 p.m.]

Supplemental notice to WSR 24-07-106.

Preproposal statement of inquiry was filed as WSR 23-17-094.

Title of Rule and Other Identifying Information: General provi-
sions for opioid prescribing and tapering rules for allopathic physi-
cians and physician assistants. The Washington medical commission
(commission) 1is proposing amendments to the commission's opioid pre-
scribing rules to exclude patients with sickle cell disease, to clari-
fy tapering considerations and, in this supplemental, to clarify the
use of biological specimen testing. The proposed rules amend WAC
246-918-801 Exclusions, 246-918-870 Periodic review—Chronic pain, and
246-918-900 Tapering considerations—Chronic pain for physician assis-
tants, as well as WAC 246-919-851 Exclusions, 246-919-920 Periodic re-
view—Chronic pain, and 246-919-950 Tapering considerations—Chronic
pain for allopathic physicians.

Hearing Location(s): On October 11, 2024, at 9:45 a.m., virtual-
ly. Register for this virtual meeting to be held via Microsoft Teams
webinar https://tinyurl.com/ycxn37ve; or in person at the Department
of Health, 111 Israel Road S.E., Room 166, Tumwater, WA 98501. To join
the commission's rules interested parties email list, please visit
https://public.govdelivery.com/accounts/WADOH/subscriber/new?
topic 1d=WADOH 153.

Date of Intended Adoption: October 11, 2024.

Submit Written Comments to: Amelia Boyd, Program Manager, P.O.
Box 47866, Olympia, WA 98504-7866, email https://fortress.wa.gov/doh/
policyreview/, medical.rules@wmc.wa.gov, beginning on the date and
time of this filing, by October 4, 2024, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Amelia Boyd,
program manager, phone 1-800-525-0127, TTY 711, email
doh.information@doh.wa.gov, by October 4, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: On November 3, 2022, the Center for
Disease Control and Prevention (CDC) released the Clinical Practice
Guideline for Prescribing Opioids for Chronic Pain (https://
www.cdc.gov/opioids/healthcare-professionals/prescribing/guideline/
index.html) (Guideline). This guideline updated the CDC Guideline for
Prescribing Opioids for Chronic Pain—United States, 2016 (2016 Guide-
line) . Since the release of the 2016 guideline, new evidence has
emerged on the benefits and risks of prescription opiocids for both
acute and chronic pain as compared to nonopioid treatments, dosing
strategies, opioid dose dependent effects, risk mitigation strategies,
and opioid tapering and discontinuation. The update expands the 2016
guideline to provide evidence-based recommendations for prescribing
opioid pain medication for acute, subacute, and chronic pain for out-
patients aged 218 years, excluding pain management related to sickle
cell disease, cancer-related pain treatment, palliative care, and end-
of-life care. This update leverages new data to expand content on pre-
scription opioids for acute and subacute pain throughout the recommen-
dations.

RCW 18.71.800 and 18.71A.800 directs the commission to consider
the guidelines from the CDC when developing opioid prescribing rules.
As such, when the new guideline was released in 2022, the commission
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contracted with Gregory Terman, MD, to do a comprehensive comparison
of the commission's opioid prescribing rules covering physicians (WAC
246-919-850 through 246-919-990) and physician assistants (WAC
246-918-800 through 246-918-835) to the guideline. Dr. Terman is a
former pro tempore commissioner of the commission, as well as a pro-
fessor of anesthesiology and pain medicine at the University of Wash-
ington in Seattle. Dr. Terman was asked to recommend changes to the
commission's opioid prescribing rules based on the differences found
between the commission's opioid prescribing rules and the guideline.
Dr. Terman provided the commission with a report, titled "Comparing
and Contrasting the 2022 CDC Opioid Prescribing Guideline and the 2019
Washington State Prescribing Rules" (report). Based on the recommenda-
tions in the report, the commission is proposing amending the rules as
follows:

(1) Exempting patients with sickle cell disease;

(2) Stating in rule that not all chronic pain patients need to be
tapered off opioids;

(3) Stating in rule that decisions regarding patient treatment
should not be based solely on one aberrant biological specimen test;
and

(4) As a result of the previous public rules hearing, reinstating
language requiring biological testing at certain intervals for chronic
pain patients.

Reasons Supporting Proposal: The commission is proposing rules
based on the following recommendations from Dr Terman's report:

(1) Exempting patients with sickle cell disease: The guideline
exempts sickle cell disease along with cancer and patients receiving
palliative or end-of-1life care and states that these patients "can be
at risk for inadequate pain treatment." The commission's rules already
exclude patients with cancer and the provision of palliative, hospice,
or other end-of-life care because those patients typically need a dif-
ferent level of care than a patient with chronic pain that is not re-
lated to cancer, palliative, or end-of-life care.

(2) Stating in rule that not all chronic pain patients need to be
tapered off opioids: Since their opioid rules were updated in 2018,
the commission has seen a number of complaints from chronic pain pa-
tients who have been tapered too rapidly or their opioid regimen has
been discontinued completely. The department of health released a
statement on September 20, 2019, that spoke to this issue:

"Neither the Washington State opioid prescribing rules nor the
CDC opioid prescribing guideline support rapidly tapering or discon-
tinuing opioids for patients on existing opioid doses exceeding 90 mg
MME per day under most circumstances. Abruptly tapering or discontinu-
ing opioids in a patient who is physically dependent may cause serious
patient harms including severe withdrawal symptoms, uncontrolled pain,
psychological distress, and in rare instances, suicide."

In the Report, Dr. Terman notes: "The CDC states that one of the
primary reasons for updating the rules, was 'misapplication of the
2016 CDC Opioid Prescribing Guideline (66), benefits and risks of dif-
ferent tapering strategies and rapid tapering associated with patient
harm (68, 71-73), challenges in patient access to opioids (6), patient
abandonment and abrupt discontinuation of opioids (71)' (page 4). In
perhaps the clearest example of the CDC attempting to avoid inflexible
interpretations of this version of the Guideline, CDC removed all spe-
cific doses and durations from all 12 of the 2022 recommendations -
relegating the same doses seen in the 2016 recommendations (based
largely on the same data) to the supporting text. The rules (commis-
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sion's rules) attempted to avoid dose-focused inflexibility of care by
reassuring prescribers that the 'commission will judge the validity of
the physician's treatment of the patient based on available documenta-
tion, rather than solely on the quantity and duration of medication
administration" (WAC 246-919-850). Whether this has been successful in
avoiding opioid treatment related patient stigma, abandonment and in-
appropriate discontinuation of opioids is a matter of discussion be-
yond the scope of this document but the desire to avoid these patient
punishments is clearly a similarity between the CDC and the Rules."
The commission believes that including in the rule a statement that
tapering is not always necessary would be beneficial for achieving
this objective.

(3) Stating in rule that decisions regarding patient treatment
should not be based solely on one aberrant biological specimen test:
In the Report, Dr. Terman highlights that both the commission's rules
and the guideline recognize biological specimen testing, such as urine
toxicology testing, as an effective risk mitigation strategy for suba-
cute and chronic opioid prescribing. He goes on to say that the guide-
line describes the correct utilization of biological specimen testing
involves applying it universally to prevent bias, emphasizing discus-
sions over punishment for unexpected results, and integrating results
into broader clinical assessments to formulate action plans following
unexpected outcomes. The commission's rules do not address how to han-
dle an unexpected result. Additionally, the commission has received
reports that physicians and physician assistants have stopped pre-
scribing opioids and, in some cases, dismissed patients solely based
on a single abnormal biological specimen test. This abrupt change in a
patient's care greatly raises the risk of patient harm. By providing
some guidance in rule regarding biological specimen testing, the com-
mission is working toward reducing patient harm.

RCW 18.71.800 and 18.71A.800 require that the commission consider
the Agency Medical Directors Group (AMDG) and CDC guidelines when
adopting rules regarding opioid prescribing. The proposed rules imple-
ment the statute's goals and objectives by:

(1) Revising the established rules to be consistent with the
CDC's guideline; and

(2) Supporting the overarching goals of RCW 18.71.015 by protect-
ing and promoting public health, safety, and welfare.

On April 26, 2024, a rule hearing was held, during which concerns
were raised about the proposed removal of "biological testing" from
subsection (1) of both the Periodic review—Chronic pain sections: WAC
246-918-870 and 246-919-920. Due to these concerns, a follow-up work-
shop was held on June 4, 2024. At this workshop, interested parties,
staff and commissioners worked together to refine the draft language.
The revised proposal now includes "biological testing" once again, ne-
cessitating this supplemental proposal.

Statutory Authority for Adoption: RCW 18.71.017, 18.71.800,
18.71A.800, and 18.130.050.

Statute Being Implemented: RCW 18.71.800 and 18.71A.800.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Washington medical commission, governmental.

Name of Agency Personnel Responsible for Drafting: Amelia Boyd,
111 Israel Road S.E., Tumwater, WA 98501, 360-918-6336; Implementation
and Enforcement: Kyle Karinen, 111 Israel Road S.E., Tumwater, WA
98501, 360-236-4810.
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A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Amelia
Boyd, Program Manager, P.O. Box 47866, Olympia, WA 98504-7866, phone
360-918-6336, TTY 711, email medical.rules@wmc.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed rules do not impact busi-
nesses, they only impact providers.

Scope of exemption for rule proposal:

Is fully exempt.

August 29, 2024

Kyle S. Karinen

Executive Director

Washington Medical Commission

OTS-5085.2

AMENDATORY SECTION (Amending WSR 22-22-039, filed 10/25/22, effective
11/25/22)

WAC 246-918-801 Exclusions. WAC 246-918-800 through 246-918-935
do not apply to:

(1) The treatment of patients with cancer-related pain;

(2) The treatment of patients with sickle cell disease;

(3) The provision of palliative, hospice, or other end-of-1life
care;

((3r)) (4) The provision of procedural medications;

((#4r)) (5) The treatment of patients who have been admitted to
any of the following facilities for more than 24 hours:

(a) Acute care hospitals licensed under chapter 70.41 RCW;

(b) Psychiatric hospitals licensed under chapter 71.12 RCW;

(c) Nursing homes licensed under chapter 18.51 RCW and nursing
facilities as defined in WAC 388-97-0001;

(d) Long-term acute care hospitals as defined in RCW 74.60.010;

or
(e) Residential treatment facilities as defined in RCW 71.12.455;
or
((45)F)) (6) The treatment of patients in residential habilitation
centers as defined in WAC 388-825-089 when the patient has been trans-
ferred directly from a facility listed in subsection ((44))) (5) of
this section.

AMENDATORY SECTION (Amending WSR 18-23-061, filed 11/16/18, effective
1/1/19)

WAC 246-918-870 Periodic review—Chronic pain. (1) The physi-
cian assistant shall periodically review the course of treatment for
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chronic pain. The frequency of wvisits, biological testing, and PMP
queries in accordance with the provisions of WAC 246-918-935, must be
determined based on the patient's risk category:

(a) For a high-risk patient, at least quarterly;

(b) For a moderate-risk patient, at least semiannually;
(c) For a low-risk patient, at least annually;
(d) Immediately upon indication of concerning aberrant behavior;

and

e) More frequently at the physician assistant's discretion.

(2) During the periodic review, the physician assistant shall de-
termine:

(a) The patient's compliance with any medication treatment plan;

(b) If pain, function, and quality of life have improved, dimin-
ished, or are maintained; and

(c) If continuation or modification of medications for pain man-
agement treatment is necessary based on the physician assistant's
evaluation of progress towards or maintenance of treatment objectives
and compliance with the treatment plan.

(3) Periodic patient evaluations must also include:

(a) History and physical examination related to the pain;

(b) Use of validated tools or patient report from reliable pa-
tients to document either maintenance or change in function and pain
control; and

(c) Review of the Washington state PMP at a frequency determined
by the patient's risk category in accordance with the provisions of
WAC 246-918-935 and subsection (1) of this section.

(4) If the patient violates the terms of the agreement, the vio-
lation and the physician assistant's response to the violation will be
documented, as well as the rationale for changes in the treatment
plan.

(5) Biological specimen testing should not be used in a punitive
manner but should be used in the context of other clinical information
to inform and improve patient care. Physician assistants should not
dismiss patients from care on the basis of a biological specimen test
result alone.

AMENDATORY SECTION (Amending WSR 18-23-061, filed 11/16/18, effective
1/1/19)

WAC 246-918-900 Tapering considerations—Chronic pain. Not all
chronic pain patients will need their opioid prescriptions tapered.
Relying on medical decision making and patient-centered treatment, the
physician assistant shall consider tapering or referral for a sub-
stance use disorder evaluation when:

(1) The patient requests;

(2) The patient experiences a deterioration in function or pain;

(3) The patient is noncompliant with the written agreement;

(4) Other treatment modalities are indicated;

(5) There is evidence of misuse, abuse, substance use disorder,
or diversion;

(6) The patient experiences a severe adverse event or overdose;

(7) There is unauthorized escalation of doses; or

(8) The patient is receiving an escalation in opioid dosage with
no improvement in their pain or function.
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OTS-5086.2

AMENDATORY SECTION (Amending WSR 22-22-039, filed 10/25/22, effective
11/25/22)

WAC 246-919-851 Exclusions. WAC 246-919-850 through 246-919-985
do not apply to:

(1) The treatment of patients with cancer-related pain;

(2) The treatment of patients with sickle cell disease;

(3) The provision of palliative, hospice, or other end-of-1life
care;

((3r)) [(4) The provision of procedural medications;

((#4¥)) (5) The treatment of patients who have been admitted to
any of the following facilities for more than 24 hours:

(a) Acute care hospitals licensed under chapter 70.41 RCW;

(b) Psychiatric hospitals licensed under chapter 71.12 RCW;

(c) Nursing homes licensed under chapter 18.51 RCW and nursing
facilities as defined in WAC 388-97-0001;

(d) Long-term acute care hospitals as defined in RCW 74.60.010;

or
(e) Residential treatment facilities as defined in RCW 71.12.455;
or
((45)F)) (6) The treatment of patients in residential habilitation
centers as defined in WAC 388-825-089 when the patient has been trans-
ferred directly from a facility listed in subsection ((443)) (5) of
this section.

AMENDATORY SECTION (Amending WSR 18-23-061, filed 11/16/18, effective
1/1/19)

WAC 246-919-920 Periodic review—Chronic pain. (1) The physi-
cian shall periodically review the course of treatment for chronic
pain. The frequency of visits, biological testing, and PMP queries in
accordance with the provisions of WAC 246-919-985, must be determined
based on the patient's risk category:

a) For a high-risk patient, at least quarterly;

(

(b) For a moderate-risk patient, at least semiannually;

(c) For a low-risk patient, at least annually;

(d) Immediately upon indication of concerning aberrant behavior;
and

(e) More frequently at the physician's discretion.

(2) During the periodic review, the physician shall determine:

(a) The patient's compliance with any medication treatment plan;

(b) If pain, function, and quality of life have improved, dimin-

ished, or are maintained; and

(c) If continuation or modification of medications for pain man-
agement treatment is necessary based on the physician's evaluation of
progress towards or maintenance of treatment objectives and compliance
with the treatment plan.

(3) Periodic patient evaluations must also include:

(a) History and physical examination related to the pain;
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(b) Use of validated tools or patient report from reliable pa-
tients to document either maintenance or change in function and pain
control; and

(c) Review of the Washington state PMP at a frequency determined
by the patient's risk category in accordance with the provisions of
WAC 246-919-985 and subsection (1) of this section.

(4) If the patient violates the terms of the agreement, the vio-
lation and the physician's response to the violation will be documen-
ted, as well as the rationale for changes in the treatment plan.

(5) Biological specimen testing should not be used in a punitive
manner but should be used in the context of other clinical information
to inform and improve patient care. Physicians should not dismiss pa-
tients from care on the basis of a biological specimen test result
alone.

AMENDATORY SECTION (Amending WSR 18-23-061, filed 11/16/18, effective
1/1/19)

WAC 246-919-950 Tapering considerations—Chronic pain. Not all
chronic pain patients will need their opioid prescriptions tapered.
Relying on medical decision making and patient-centered treatment, the
physician shall consider tapering or referral for a substance use dis-
order evaluation when:

) The patient requests;

(1

(2) The patient experiences a deterioration in function or pain;

(3) The patient is noncompliant with the written agreement;

(4) Other treatment modalities are indicated;

(5) There is evidence of misuse, abuse, substance use disorder,
or diversion;

(6) The patient experiences a severe adverse event or overdose;

(7) There is unauthorized escalation of doses; or

(8) The patient is receiving an escalation in opioid dosage with

no improvement in their pain or function.
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WSR 24-18-095
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed September 3, 2024, 9:01 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-09-063.

Title of Rule and Other Identifying Information: Monetary penal-
ties and appeals; chapter 296-900 WAC, Administrative rules.

Hearing Location(s): On October 9, 2024, at 9:30 a.m., virtual
and telephonic hearing. Join electronically https://lni-wa-
gov.zoom.us/J/84561146952?2pwd=TOg0gp7W5vOnfrAmT6jxGxSYmjSsyZ.1l; or
join by phone (audio only) 253-215-8782, Meeting ID 845 6114 6952,
Passcode 9309637529. A prehearing overview will begin at 9:00 a.m. The
hearing will start at 9:30 a.m. and will continue until all oral com-
ments are received; and

On October 10, 2024, at 3:00 p.m., virtual and telephonic hear-
ing. Join electronically https://lni-wa-gov.zoom.us/j/846507598327
pwd=y8Qu8GbIBg593CHGryDnK6éurbhmLWG.1; or join by phone (audio only)
253-215-8782, Meeting ID 846 5075 9832, Passcode 8256498162. A pre-
hearing overview will begin at 2:30 p.m. The hearing will start at
3:00 p.m. and will continue until all oral comments are received.

Date of Intended Adoption: December 17, 2024.

Submit Written Comments to: Carmyn Shute, Administrative Regula-
tions Analyst, Department of Labor and Industries (L&I), Division of
Occupational Safety and Health (DOSH), P.O. Box 44620, Olympia, WA
98504-4620, email Carmyn.Shute@Lni.wa.gov, fax 360-902-5619, beginning
September 4, 2024, 8:00 a.m., by November 1, 2024, 5:00 p.m.

Assistance for Persons with Disabilities: Contact Carmyn Shute,
administrative regulations analyst, phone 360-870-4525, fax
360-902-5619, email Carmyn.Shute@Lni.wa.gov, by October 1, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: DOSH initiated this rule making to up-
date how the base penalties are calculated in order to make penalties
more effective and address concerns raised through the federal Occupa-
tional Safety and Health Administration (OSHA). State Activities Man-
dated Measures (SAMM) report that Washington penalties continue to be
below the national average. OSHA uses the SAMM report to determine
whether state plans are as-effective-as OSHA.

The proposed changes include:

. The base penalty rate will be adjusted for inflation every year
based on the consumer price index for all urban consumers (CPI-
U) .

. The base penalty amount may also be increased by an additional

two percent if DOSH is not within 25 percent of the national pen-
alty average determined by OSHA.

. Numbering definitions to aid in education and research.

. Removing the terms "you" and "we" and replacing with "employee"
and "employer" to provide clarity.

. Removing the term "Washington Industrial Safety and Health Act"

or "WISHA" and replacing with "DOSH" where the term is meant to
refer to DOSH.

. Removing outdated fax number information.

. Updating USPS mail and email resources for contacting L&I.
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Reasons Supporting Proposal: The proposed rule making is needed
in order to be at-least-as-effective-as OSHA under the Washington
state plan and make needed housekeeping adjustments.

Statutory Authority for Adoption: RCW 49.17.010, 49.17.040,
49.17.050, 49.17.060, 49.17.180, and 49.17.190.

Statute Being Implemented: Chapter 49.17 RCW.

Rule is necessary because of federal law, [no further information
supplied by agency].

Name of Proponent: OSHA, governmental.

Name of Agency Personnel Responsible for Drafting: Tracy West,
Tumwater, Washington, 509-237-2372; Implementation and Enforcement:
Craig Blackwood, Tumwater, Washington, 360-902-5828.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. The
proposed changes are either exempt under RCW 34.05.328 (5) (b) (iv) as
housekeeping updates that do not change the substance or effect of the
rule or as changes that do not place any new obligations on employers
and they do not require employers to incur additional costs of compli-
ance as related to enforcement.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules only correct typo-
graphical errors, make address or name changes, or clarify
language of a rule without changing its effect.

Scope of exemption for rule proposal:

Is partially exempt:
Explanation of partial exemptions: Except for proposed
changes to WAC 296-900-14010 Base penalties, all pro-
posed changes are exempt under RCW 34.05.310 (4) (d) as
housekeeping updates that do not change the substance
or effect of the rule.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. Proposed changes under WAC 296-900-14010 Base
penalties, have no costs as the penalty calculation rules interpret
the penalty provisions that the legislature wrote in chapter 49.17
RCW. Additionally, the changes in the proposed rule do not place any
new obligations on employers and they do not require employers to in-
cur additional costs of compliance as related to enforcement.

September 3, 2024
Joel Sacks
Director

OTS-5776.3

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-099 Definitions. (1) Affected employees. Employees
who could be one of the following:
(a) Exposed to unsafe conditions or practices.
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(b) Affected by a request for, or change in, a variance from
( (WESHA)) DOSH requirements.

(2) Applicant. The entity submitting an application and formal
proposal for a safety and health investment projects award.

(3) Assistant director. The assistant director for the division
of occupational safety and health (DOSH) at the department of labor
and industries or ((kisther)) their designated representative.

(4) Base penalty. The penalty amount calculated for a violation
by considering either specific statutory penalty amounts or the gravi-
ty of the violation.

(5) Board or BIIA. The board of industrial insurance appeals.

(6) Certification. An employer's written statement describing
when and how a citation violation was corrected.

(7) Citation. See citation and notice.

(8) Citation and notice. Issued to an employer for any violation
of ((WESHA—safety—and—heatth)) DOSH requirements. Also known as a ci-
tation and notice of assessment, or simply citation.

(9) Correction action plans. Your written plans for correcting a
( (WESHA) ) DOSH wviolation.

(10) Correction date. The date by which you must meet the ((WE—
SHA) ) DOSH requirements listed on either a:

(a) Citation and notice (C&N); or

(b) A corrective notice of redetermination (CNR).

(11) Corrective notice of redetermination (CNR). Notice issued
( (byWESHA)) after ((WESHA)) DOSH has reassumed Jjurisdiction over an
appealed citation and notice.

(12) Department. The department of labor and industries.

(13) Designated representative. Any of the following:

(a) Any individual or organization to which an employee gives
written authorization.

(b) A recognized or certified collective bargaining agent without
regard to written employee authorization.

(c) The legal representative of a deceased or legally incapacita-
ted employee.

(14) Division or DOSH. The division of occupational safety and
health ( (—Washington——statedepartment—of JTabor andindustries)) .

(15) Documentation. Material that an employer submits to prove
that a correction is completed. Documentation includes, but is not
limited to, photographs, receipts for materials and labor.

(16) Failure to abate (FTA). A DOSH violation that was cited pre-
viously which the employer has not fixed.

(17) Final order. Any of the following (unless an employer or
other party files a timely appeal) :

(a) Citation and notice.

(b) Corrective notice of redetermination.

(c) Decision and order from the board of industrial insurance ap-
peals.

(d) Denial of petition for review from the board of industrial
insurance appeals.

(e) Decision from a Washington state superior court, court of ap-
peals, or the state supreme court.

(18) Final order date. The date a final order is issued.

(19) Funding cycle. How frequently safety and health investment
project (SHIP) awards are given.

(20) Gravity. For purposes of calculating a penalty means the
amount calculated by multiplying a violation's severity rate by its
probability rate.
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(21) Hazard. Any condition, potential or inherent, which can
cause injury, death, or occupational disease.

(22) Imminent danger violation. Any violation resulting from con-
ditions or practices in any place of employment, which are such that a
danger exists which could reasonably be expected to cause death or se-
rious physical harm, immediately or before such danger can be elimina-
ted through the enforcement procedures otherwise provided by the Wash-
ington Industrial Safety and Health Act.

(23) Inpatient hospitalization. Formal admission to the inpatient
service of a hospital or an equivalent medical facility on an emergent
basis for a work-related injury, or illness.

(24) Interim order. An order allowing an employer to vary from
( (WESHA)) DOSH requirements until a permanent or temporary variance is
granted.

(25) Medical aid fund. Industrial insurance funds established in
chapter 51.44 RCW.

(26) Milestones. Critical points of achievement for the safety
and health investment projects, showing progress toward project com-
pletion. Milestones are interim accomplishments that define project
progress.

(27) Monetary penalties. Fines assessed against an employer for
violations of safety and health reguirements.

(28) Movable equipment. A hand-held or nonhand-held machine or
device that:

(a) Is powered or nonpowered.

(b) Can be moved within or between worksites.

(29) Must. Means mandatory.

(30) Permanent variance. Allows an employer to vary from ( (Wi
SHA) ) DOSH requirements when an alternate means, that provides equal
protection to workers, is used.

(31) Probability. A number that describes the likelihood of an
injury, illness, or disease occurring, ranging from 1 (lowest) to 3
(highest) .

(32) Product. Any of the following that are developed as the re-
sult of a safety and health investment project: Written materials;
manufactured materials; designs; equipment; programs; services; work-
place changes; or other results of any kind, tangible or intangible.

(33) Reassume jurisdiction. ((WESHA)) DOSH has decided to provide
the employer with an informal conference to discuss their appeal.

(34) Recipient. An agency, firm, organization, individual or oth-
er legal entity receiving project award funds from the safety and
health investment projects.

(35) Repeat violation. A DOSH violation where the employer has
been cited one or more times previously for a substantially similar
hazard, and the prior violation has become a final order no more than
three years prior to the employer committing the violation being ci-
ted.

(36) Serious violation. A DOSH violation when there is a substan-
tial probability that death or serious physical harm could result from
one of the following in the workplace:

(a) A condition that exists.

(b) One or more practices, means, methods, operations, or pro-
cesses that have been adopted or are in use.

(37) Severity. For purposes of calculating a penalty means the
most serious injury, illness, or disease that could be reasonably ex-
pected to occur, ranging from 1 (lowest) to 3 (highest), because of a
hazardous condition.
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(38) Temporary variance. Allows an employer to vary from ( (W=
SHA) ) DOSH requirements under certain circumstances.

(39) Variance. Provides an approved alternative to ( (WESHA)) DOSH
requirements to protect employees from a workplace hazard. Variances
can be permanent or temporary.

(40) WAC. An acronym for Washington Administrative Code, which
are rules developed to address state law.

(41) WISHA. This is an acronym for the Washington Industrial
Safety and Health Act, chapter 49.17 RCW.

( (¥You—An—empltoyer=))
Sample Tag for Cited Moveable Equipment

Equipment cited:

WARNING: Hazard cited:
EQUIPMENT
HAZARD

Cited by the
Department of
Labor and
Industries

For detailed
information, see L&I
citation posted at:

This tag or similar tag

or a copy of the citation
must remain attached to
this equipment until the

EVQV%E;II)V;/[TZ iT criteria for removal in
2 AZARD WAC 296-900-15035

are met.
See reverse side The tag/citation copy
must not be altered,
defaced, or covered by
other material.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-100 Scope. This chapter applies to the following
requirements and information regarding administration of the Washing-
ton Industrial Safety and Health Act (WISHA), chapter 49.17 RCW:

(1) Employer requests for using an alternative to ((WESHA)) DOSH
requirements.

(2) Workplace inspections conducted by ((WESHA)) DOSH.
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(3) Citations and penalties for violations of ( (WESHA—safety—and
keatth)) DOSH requirements.

(4) How to respond to actions that ((WESHA)) DOSH may take when
requirements have been violated.

(5) Employer correction of cited wviolations, and notification to
( (WESHA) ) DOSH when the corrections are made.
) Employer obligations to inform employees.
) Reporting alleged safety and health hazards.
)
)

Appeal and hearing processes for employers and employees.
Safety and health investment projects (SHIP).

O 0 J o

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-110 Variances.
Summary:
Employer responsibility.

((¥ow)) Employer must meet
the requirements... in this section:

Applying for a variance WAC 296-900-11005
Interim orders WAC 296-900-11010
Renewing a temporary WAC 296-900-11015
variance

Changing a variance WAC 296-900-11020
Variance hearings WAC 296-900-11025

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-11005 Applying for a variance.

IMPORTANT :

1. A variance provides an approved alternative to ((WESHA)) DOSH
requirements to protect employees from a workplace hazard. Variances
can be permanent or temporary.

2. Variances will not be retroactive. Employers are obligated to
follow ( (WESHA)) DOSH requirements until the variance is granted.

(1) ((¥eu)) The employer must follow steps 1-5 to apply for a
variance when ((yew)) they wish to use an alternative to ((WESHA))
DOSH requirements as a means to protect ((yewr)) employees.

Step 1: Decide what type of variance is needed by reviewing the
types of variances in Table 1, Requesting a Variance.
Step 2: Complete a written application for the variance, following
the requirements in Table 1, Requesting a Variance.
Note: A form, Variance Application (((E4+4-621-000)) F414-157-000), is available for requesting variances:
1. From any L&I office.

2. On our website under Safety Forms, Variance Application ((http/wwwint-wa-gov/FormPub
https://Ini.wa.gov/forms-publications/F414-157-000.pdf.

Reference: For a list of the local L&I offices, see the resources section of the Safety and health core rules, chapter 296-800 WAC.

Step 3: Notify employees before submitting any type of variance
request by doing all of the following:
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e Posting a copy of the request on ((yewr)) the safety
bulletin board or where employees will easily access the
information such as a break or lunch room.

e Using other appropriate means for notifying employees who
may not be expected to receive notices posted on the safety
bulletin board. For example, provide a copy to a designated
representative or the safety committee.

Step 4: Submit the written request, using one of the following
means:
e Mail to:
( (Asststantbireetor)) Department of Labor & Industries
( (WHESHA—Serviees)) Division of Occupational Safety and
Health
P.0O. Box 44650
Olympia, WA 98504-4650
e ((Fas—+to+—360-962-5438)) Email to:
DOSHVarianceProgram@Lni.wa.gov
e Take to any L&I office.

Step 5: After receiving a written decision from ((WESHA—abewt—your
reeguest)) DOSH, immediately notify affected employees of the
decision by using the methods in Step 3.

(2) You must follow the specific requirements of the variance

that
Notes:

( (WEsHA) ) DOSH has granted.

1. If employers fail to follow Steps 1-5 above, the variance cannot be granted.

2. Citations may be issued for failing to follow a variance.

3. Employers can always follow the original (WHSHA)) DOSH requirements instead of the variance requirements.

4. If your variance is no longer necessary and ((yew)) the employer decide to follow the (WASHA)) DOSH requirements instead, please advise
((WASHA)) DOSH in writing.

Table 1
Requesting a Variance

Include the following on

For this type of
variance:

((yeur)) written
application:

Permanent variance

Request a permanent
variance if ((yetean
)) it can
be shown that the
employer will be
providing alternate
methods of protecting
employees from
hazards that are as
effective as those

Employer name and
address

Employer or employer
representative signature

Work locations and
situations that apply to
the variance

Which specific
requirements you want

provided by the to vary from, with WAC
requirements ((frem numbers
whieh-you-are)) the

variance is requesting
relief.

Note:
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For this type of
variance:

Include the following on

((yeur)) written
application:

A permanent variance
remains in effect unless
((WISHA)) DOSH
modifies or revokes it.
Examples of reasons a
variance might be
revoked include:

An employer requests
the variance be revoked

Requirements that
existed when the
variance was approved
are modified

The work location is
changed

— About the variance
request, as required in
Step 2

— That they may request a
hearing

* The following notice on
the first page of your
posted application,
written in large and
clear enough print to be
easily read:

"Attention Employees:
Your employer is applying
to (WHSHA)) DOSH for a
variance from safety and
health requirements. You
have a right to ask
((WHSHA)) DOSH for a
hearing on the variance
request, but you must ask
for the hearing in writing
by (date*). If no hearing is
requested, ((WASHA))
DOSH will act on the
variance request without a
hearing."

*This date must be 21
calendar days after the

variance request is mailed
or delivered.

Temporary variance

Request a temporary
variance if both of the
following apply:

New ((WISHA))
DOSH requirements
cannot be met for any
of the following
reasons:

Professional or
technical people are not
available

Materials or equipment
are not available

Construction or
alteration of facilities
cannot be completed by
the effective date of the
requirements
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variances

» Also provide all of the
following:

— An explanation of why
((WISHA)) DOSH
requirements cannot be
met, including
documentation that
supports this belief

— Steps that will be taken
to protect employees
until (WASHA)) DOSH
requirements can be
met

— When (WISHA))
DOSH requirements
will be met
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Include the following on

For this type of ((youxr)) written
variance: application:

* ((¥ouhave)) Employer | — A statement that this
has an effective plan for request is from a
meeting (WISHA)) qualified person who
DOSH requirements as has first hand
soon as possible. knowledge of the facts

represented
Note:

» Temporary variances
remain in effect:

— Until current
((WiSH#A)) DOSH
requirements are met

— No longer than one
year, unless extended

What to expect from ((WEISHA)) DOSH:
(3) A review of all variance requests.
If more information is needed to make a decision, ((WESHA)) DOSH

may:

(a) Contact ((yer)) Lthe employer or others who may have the nee-
ded information.

(b) Visit ((sew®)) the workplace after contacting ((sew)) the em-
ployver to make arrangements.

(c) Deny ((yewr)) the request if ((yeou—de—rneot—provide)) informa-
tion needed to make a decision on it is not provided.

(4) A decision at least ((&wemnty—ene)) 21 calendar days from when
the request was posted for employees.

The ((twenty—ene)) 21-day period allows employees time to request
a hearing on ((syew®)) a variance application. See Variance hearings,
WAC 296-900-11025.

(5) A written decision either granting or denying the variance.

(a) If granted, the written decision will include all of the fol-
lowing:

(1) The requirement for which the variance applies.

(ii) The locations where the variance applies.

(iii) What ((yer)) the employer must do as an alternative means
of protecting employees.

(iv) The effective date of the variance.
v) An expiration date for the variance, if applicable.
vi) The requirement to post the decision.
b) If denied, the written decision will include:
i) A brief statement with reasons for the denial.
ii) The requirement to post the decision.
6) ((WESHA)) DOSH will review permanent variances periodically
after they have been in effect for six months, to decide whether they
are still needed or need to be changed.

Note: If there is an appealed ((WASHA)) DOSH citation and notice that relates to the variance request, the decision on the variance may be delayed
until the appeal is resolved.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-11010 Interim orders.
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( (Definition:
. . i 19 1 : : .
' ' ' =) )
(1) ((¥ew)) Employers must request an interim order if alternate
methods of protecting employees are needed while waiting for a perma-
nent or temporary variance.

Note: An interim order may be requested at the same time a permanent or temporary variance is requested, or anytime after that.

What to expect from ((WESHA)) DOSH:
(2) A review of the request for an interim order.
If more information is needed to make a decision, ((WESHA)) DOSH

may:

(a) Contact the employer or others who may have the needed infor-
mation.

(b) Visit the workplace after contacting the employer to make ar-
rangements.

(c) Deny the request if the employer does not provide information
needed to make a decision.

(3) A decision at least ((Ewemty—one)) 21 calendar days from when
the request was posted for employees.

The ((Ewenty—one)) 21-day period allows employees time to request
a2 hearing on ((yewr)) the temporary variance renewal. See Variance
hearings, WAC 296-900-11025.

(4) A written decision either granting or denying the interim or-
der request.

(a) If granted, the decision will include all of the following:

(1) The requirement for which the interim order applies.

(1i1i) The locations where the interim order applies.

(iii) What ((sew)) the employer must do as an alternative means
of protecting employees.

(iv) The effective date of the interim order.

(v) An expiration date for the interim order.

(vi) The requirement to post the decision.

(b) If denied, the decision will include:
(i
(i

) A brief statement with reasons for the denial.
i) The requirement to post the decision.

Notes: 1. (WHSHA's)) DOSH's decision to grant or deny an interim order request will not affect the decision on a permanent or temporary variance
request.
2. ((WESHA)) DOSH may choose to issue an interim order in response to a variance request, even when the interim order was not specifically
requested.
3. Interim orders are effective until they are revoked, or until the variance request is granted or denied.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-11015 Renewing a temporary variance.

IMPORTANT :

Temporary variances can be renewed up to two times, for up to
( (ere—hundred—eighty)) 180 days each time.

(1) ((¥ew)) The employer must apply for a temporary variance re-
newal at least ((aimety)) 90 days before the temporary variance ex-
pires.

(2) ((¥ew)) The employer must send a letter, explaining why more
time is needed to fulfill the current requirements.

What to expect from ((WESHA)) DOSH:

(3) A review of the temporary variance renewal request.
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If more information is needed to make a decision, ((WESHA)) DOSH
may:

(a) Contact ((yew)) Lthe employer or others who may have the nee-
ded information.

(b) Visit your workplace after contacting ((yew)) the employer to
make arrangements.

(c) Deny ((yexwr)) the request if ((yeuw—de——met—previde)) informa-
tion needed to make a decision is not provided.

(4) A decision at least ((twemty—ene)) 21 calendar days from when
the request was posted for employees.

The ((twenty—ene)) 21-day period allows employees time to request
a hearing on ((yewr)) a temporary variance renewal. See Variance hear-
ings, WAC 296-900-11025.

(5) A written decision either granting or denying the temporary
variance renewal request.

(a) If granted, the written decision will include all of the fol-
lowing:

(1) The requirements for which the temporary variance applies.

(ii) The locations where the temporary variance applies.

(iii) What ((sew)) the employer must do as an alternative means
of protecting employees.

(iv) The effective date of the temporary variance.
) An expiration date for the temporary variance.

) The requirement to post the decision.

) If denied, the written decision will include:
) A brief statement with reasons for the denial.
i) The requirement to post the decision.

(v

(vi
(b
(1
(1

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-11020 Changing a variance. (1) ((¥ew)) An employer,
((yerr)) employees, or their representatives may request changes to
variances in writing as follows:

(a) For a permanent variance only after it has been in effect for
at least six months.

(b) For a temporary variance, only when renewing it.

Notes: 1. After six months, (WHSHA)) DOSH may initiate changes to a variance if ((they-appearte-be)) warranted.
2. Employers can decide at any time to follow the original requirement, instead of the requested variance.

What to expect from ((WESHA)) DOSH:
(2) A review of your request to change a variance.
If more information is needed to make a decision, ((WESHA)) DOSH

may:

(a) Contact ((yew)) Lthe employer or others who may have the nee-
ded information.

(b) Visit ((yew®r)) the workplace after contacting you to make ar-
rangements.

(c) Deny ((yexrr)) the request for a change if ((yew—de—mot—pre
wide)) information needed to make a decision is not provided.

(3) A decision at least ((twemty—ene)) 21 calendar days from when
the request was posted for employees.

The ((twenty—ene)) 21-day period allows employees time to request
a hearing on ((yewr)) the request to change a variance. See Variance
hearings, WAC 296-900-11025.
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(4) A written decision either granting or denying the change in
variance.

(a) If granted, the written decision will include all of the fol-
lowing:

(1) The requirements for which the variance applies.

(ii) The locations for which the variance applies.

(iii) What ((sew)) the employer must do as an alternative means
of protecting employees.

(iv) The effective date of the change in variance.

(v) An expiration date of the variance, if applicable.

(vi) The requirement to post the decision.

(b) If denied, the written decision will include:

(1

(1

) A brief statement with reasons for the denial.
i) The requirement to post the decision.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-11025 Variance hearings.

IMPORTANT :

Employers, affected employees, or employee representatives may
request a hearing on any of the following:

1. Permanent or temporary variance requests.

2. Changes to existing variances.

(1) ((¥eu)) The employer and ((yeuxr)) affected employees must do
all of the following if requesting a variance hearing:

(a) Put the request in writing and sign it.

(b) Make sure the request is posted or delivered to the ((depart—
ment)) DOSH within ((twemty—ene)) 21 calendar days from the variance
application date, or renewal request date.

(c) Send the written request to ((WESHA)) DOSH, using one of the
following means:

Mail to:

( (AsstistantbBireector

WESHA—Serwviees)) Department of Labor & Industries
Division of Occupational Safety and Health

P.O. Box 44650

Olympia, WA 98504-4650

( (Fese—te+—366-902-5438)) Email to: DOSHVarianceProgram@Lni.wa.goVv

Take to any L&I office.

(2) ((¥ew)) The employer must immediately do all of the following
when ((syew)) they receive a notice of the hearing from ((WESHA)) DOSH:
(a) Post a copy of the notice on the safety bulletin board.

(b) Give a copy of the notice to affected employees and employee
representatives.

(c) Use any other appropriate means for notifying employees who
may not receive notices posted on the safety bulletin board. For exam-
ple, provide a copy to a designated representative or the safety com-
mittee.

What to expect from ((WESHA)) DOSH:

(3) ((WESHA)) DOSH will do both of the following after receiving
a request for a hearing on a variance, change of variance, or tempora-
ry variance renewal:
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(a) Within ((few)) 10 days, 1issue a notice advising all interes-
ted parties listed on the application that they have the option to
participate in the hearing.

(b) Provide ((yew)) the employer with a notice of the hearing at
least ((&wenty)) 20 calendar days before the hearing date.

(4) A hearing for the variance or variance change will be conduc-
ted as follows:

(a) A ((WESHA)) DOSH representative will explain ( (WESHA's))
DOSH's view of the request for a variance or any proposed change to a
variance.

(b) Employers, employees, or employee representatives will then
have an opportunity to explain their views and provide any relevant
documents or information.

(5) Information gathered at the hearing will be used to make a
decision about whether to grant or deny the request for a variance or
change in variance.

Notes: 1. (WHSHA)) DOSH may record a variance hearing.
2. Employers, employees, or employee representatives may request copies of recordings or transcripts of variance hearings at cost.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-120 Inspections.

Summary.
((¥ew)) The employer must
meet the requirements... in this section:
((WHSHA)) DOSH inspections | WAC 296-900-12005
Inspection techniques WAC 296-900-12010
Complaints WAC 296-900-12015

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-12005 ((WXsHA)) DOSH inspections. (1) ( (WESHA))
DOSH conducts the following types of programmed inspections:

(a) Hazardous workplaces.

( (WESHA)) DOSH identifies hazardous workplaces using objective
criteria and inspection-scheduling systems that may include any of the
following factors:

(i) Type of industry.

ii) Injury and illness data that identifies hazards.

iii) Employer's industrial insurance experience.

iv) Number, type, and toxicity of contaminants in the workplace.
v) Degree of exposure to hazards.

vi) Number of employees exposed.

vii) Other factors, such as history of employee complaints.

Note: ((WASHA)) DOSH periodically reviews the scheduling systems and may adjust the type or significance of each criteria.

(b) High hazard industries that include the following:
(i) Agriculture.

(1i) Asbestos renovation and demolition.

(1ii) Construction.

(
(
(
(
(
(
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iv) Electrical utilities and communications.
)

(

(v) Logging.

(vi) Maritime.

(2) ((WESHA)) DOSH conducts the following types of unprogrammed

inspections of workplaces that may be in violation of ((WESHA)) DOSH
safety or health requirements or chapter 49.17 RCW, Washington Indus-
trial Safety and Health Act. These inspections may focus only on cer-—
tain areas or processes in a workplace or, depending on initial find-
ings, may be expanded to include the entire workplace. Unprogrammed
inspections may occur because of:

(a) Complaints from current employees or employee representatives
who believe they have been exposed to a hazard because of a violation.

(b) Referrals from anyone, including former employees, who rea-
sonably believes that workers under ( (WESHA)) DOSH jurisdiction are
being, or have been, exposed to a hazard because of a violation.

(c) Workplace deaths, catastrophic events, or serious injury or
illness.

(d) A reason to believe that employees may be in imminent danger
of serious injury or death.

(e) Follow-up inspections to verify that hazards identified in a
previous inspection have been corrected.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-12010 Inspection techniques. During an inspection,
( (WESsHA) ) DOSH staff may:

Employee representative.
Employ any other reasonable investigative techniques.

(1) Take samples, photographs, videotapes, or audiotapes.
(2) Conduct tests or interviews.

(3) Ask employees to wear sampling devices.

(4) Privately question, on or off the worksite, any:
(a) Employer.

(b) Employer representative.

(c) Owner.

(d) Operator.

(e) Employee.

(£)

(3)

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-12015 Complaints. (1) Employees or employee repre-
sentatives may file a written complaint if they believe they have been
exposed to a hazard that is a violation of ((WESHA—safety—and—heatth))
DOSH requirements.

What to expect from ((WESHA)) DOSH:

(2) After receiving a written complaint from an employee or em-—
ployee representative, ((WESHA)) DOSH reviews the allegations and re-
sponds according to Table 2, ((WESHA)) DOSH Responses to Employee Com-
plaints.

Table 2
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( (WISHA)) DOSH Responses to Employee Com-

plaints
((WASHA)) DOSH will
take the following
For this determination: actions:

The complaint is within
((WASHA)) DOSH
jurisdiction and an
inspection does not appear
to be needed at this time

Certified on 9/12/2024 [

* Call the employer to
discuss the complaint

* Set a deadline for the
employer to respond in
writing

¢ ((Fax)) Email or mail a
complaint notification
letter to the employer.
Before the complaint is
((faxed)) emailed or
mailed, the following
names will be removed
unless specific
permission is given to
include them:

— The name of the person
submitting the
complaint

— The names of any
employees identified in
the complaint

» Evaluate the employer's
response, and do one of
the following:

— Close the complaint
because the issues have
been addressed, and
send a copy of the
employer's response to
the person filing the
complaint

— Inspect the workplace
Note:

» If the complaint is
closed and additional
information is received
from the person filing
the complaint disputing
the employer's written
response, ((WASHA))
DOSH may schedule
an inspection

* If the person who filed
the original complaint
requests in writing that
((WISHA)) DOSH
review a decision not to
conduct an inspection,
((WESHA)) DOSH will
review the decision and
notify the person in
writing of the results
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For this determination:

((WISHA)) DOSH will

take the following
actions:

If the person
requesting the review is
not satisfied with the
results of the review,
they may request a
second review by the
assistant director or
designee

The complaint is within
((WHSHA)) DOSH
jurisdiction and an
inspection needs to be
conducted

Conduct an inspection

Issue a citation and
notice that shows one
of the following:

Violations found

No violations were
found

Send a letter to the
person filing the
complaint with
inspection results

Reference: For citation
and notice information,
turn to citation and notice,
WAC 296-900-130

The complaint is not .
within (WISHA)) DOSH
jurisdiction

Send a written response
to the person filing the
complaint explaining
the matter is not within
((WESHA)) DOSH
jurisdiction

Note: (WISHA)) DOSH
may make a referral to the
proper authority

10/6/17)

(Amending WSR 17-18-075,

WAC 296-900-130 Citation and notice.

Summary:

Employer responsibility:
To notify employees when a citation and notice is received.

filed 9/5/17,

((¥ew)) The employer must
meet the requirements...

in this section:

Citation and notice

WAC 296-900-13005

Copies of future citations and
notices

WAC 296-900-13010

Posting citation and notices

WAC 296-900-13015
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AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-13005 Citation and notice.

Definition:

(1) A citation and notice is a document issued to an employer no-
tifying them of:

(a) Inspection results.

(b) Any specific violations of ((WESHA—safety—and—heatth)) DOSH
requirements.

(c) Any monetary penalties assessed.

(d) Employer certification of correction requirements.

(e) ((WESHA)) DOSH will mail or serve by electronic means a cita-
tion and notice to you as soon as possible but not later than six
months following any inspection or investigation.

(2) If violations are found, the citation and notice will in-
clude:

(a) A description of violations found.

(b) The amount and type of assessed penalties.

(c) The length of time given to correct the violations not al-
ready corrected during the inspection.

(3) If no violations are found, a notice of inspection results
will be sent stating that no violations were found or penalties as-
sessed.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-13010 Copies of future citation and notices. Em-
ployees or their representatives wishing to receive copies of citation
and notices during the next ((twelwe)) 12 months must:

(1) Submit a request for copy of citation and notice form to the
following:

Department of Labor and Industries

( (Standards—and—Infoermatioen)) Division of Occupational Safety and
Health

P.O. Box 44638

Olympia, WA 98504-4638
Note: A request for copy of citation and notice form can be obtained by:

1. Calling 360-902-5553.
2. Contacting the local L&I office.

Reference: For a list of the local L&I offices, see the resources section of the Safety and health core rules, chapter 296-800 WAC.
What to expect from ((WEISHA)) DOSH:
(2) ((WESHA)) DOSH may decide who will receive copies of the ci-

tation and notices if more than one employee or employee representa-
tive requests a copy.

(3) ((WESHA)) DOSH may deny a request for copies of citation and
notices i1if the person filing the request is not an employee or employ-
ee representative.

(4) If ((WESHA)) DOSH grants the request for copies of citation
and notices, the employee or employee representative will:

(a) Receive an approval document from ( (WESHA)) DOSH.

(b) Receive all citation and notices issued to that employer for
the next ((&welswe)) 12 months.
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(c) Continue receiving citation and notices for an additional
((Ewedtwve)) 12 months if a one-year extension is requested and ap-
proved.

AMENDATORY SECTION (Amending WSR 21-22-089, filed 11/2/21, effective
12/3/21)

WAC 296-900-13015 Posting citation and notices. (1) ((¥ew)) The
employer must immediately notify employees of a citation and notice by
posting it and any correspondence related to an employee complaint on
the safety bulletin board for seven working days, excluding weekends
and holidays, or until all violations are corrected, whichever time
period is longer. As an option, an employer may use electronic means
to supplement the bulletin board, such as with telework employees.

(2) ((¥ew)) The employer must use any other appropriate means to
notify employees who may receive notices posted on the safety bulletin
board.

Examples of other appropriate means include sending a copy by
mail or electronically to any of the following:

(a) A designated employee representative.

(b) Safety representatives.

(c) The safety committee.

AMENDATORY SECTION (Amending WSR 19-01-097, filed 12/18/18, effective
1/21/19)

WAC 296-900-140 Monetary penalties.
Summary:

Employer responsibility:

To pay monetary penalties if assessed.
Contents:

Reasons for monetary penalties

WAC 296-900-14005.

Base penalties

WAC 296-900-14010.

Base penalty adjustments

WAC 296-900-14015.

Increases to adjusted base penalties
WAC 296-900-14020.
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AMENDATORY SECTION (Amending WSR 19-01-097, filed 12/18/18, effective

1/21/19)

WAC 296-900-14005 Reasons for monetary penalties.

* DOSH may assess monetary penalties when a citation and notice
is issued for any violation of safety and health rules or statutes.

* DOSH will assess monetary penalties under the following condi-
tions:

— When a citation and notice is issued for a serious, repeat,
willful, or egregious violation.

— When civil penalties are specified by statute as described in
RCW 49.17.180.

Note: In addition to penalties specified by (WASHA)) DOSH under chapter 49.17 RCW, there are penalties specified by other statutes, such as:
* Asbestos construction projects, RCW 49.26.016.
* Right to know (RTK)—SDS, RCW 49.70.190.
* Right to know—Penalty for late payment, RCW 49.70.177.
» Fire-resistant material applicators, chapter 49.105 RCW.

* The minimum civil penalties assessed by DOSH are:

- ( (ope—hundred—detiars)) $100 for any standard penalty.

- ( (Bwo—thousandfive hundreddettars)) $2,500 per violation for
serious violations contributing to a fatality.

- ( (B+ve—thousand—dettars)) $5,000 per violation for all willful
violations unless set to a specific higher amount by the federal Occu-
pational Safety and Health Administration under 29 C.F.R. 1903.15, and
( (Ehis—state)) Washington is required to equal the higher penalty
amount to qualify as ((&)) an approved OSHA State Plan ((state)).

- ( (Pwo—hundred—fiftydeotdars)) $250 per day for asbestos good
faith inspection (RCW 49.26.016 and 49.26.013).

AMENDATORY SECTION (Amending WSR 19-01-097, filed 12/18/18, effective
1/21/19)

WAC 296-900-14010 Base penalties. The base penalty rate will be
adjusted for inflation every vear based on the consumer price index
for all urban consumers (CPI-U). The base penalty amount may also be
increased by an additional two percent if DOSH is not within 25 per-
cent of the national penalty average determined by the United States
Occupational Safety and Health Administration (OSHA).

* DOSH calculates the base penalty for a violation by considering
the following:

- Specific ((aemeuwrts)) factors that are dictated by statute;

OR
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- By assigning a weight to a violation, called "gravity." Gravity
is calculated by multiplying a violation's severity rate by its proba-
bility rate. Expressed as a formula:

Gravity = Severity x Probability
Note: Most base penalties are calculated by the gravity method.

* Severity and probability are established in the following ways:

Severity:

— Severity rates are based on the most serious injury, illness,
or disease that could be reasonably expected to occur because of a
hazardous condition.

— Severity rates are expressed in whole numbers and range from 1
(lowest) to 3 (highest).

— Tables 3 and 4 are used to determine the severity rate for a
violation.

Table 3
Severity - Serious Violations

3 * Death
* Injuries involving permanent disability
*  Chronic, irreversible illness

2 * Disability of a limited nature

* Injuries or reversible illnesses resulting
in hospitalization

| * Injuries or temporary, reversible
illnesses resulting in serious physical
harm

* May require removal from exposure or
supportive treatment without
hospitalization for recovery

Table 4
Severity - General Violations

General violation

* Conditions that could cause injury or illness to an
employee but would not result in serious physical
harm

Probability:

Definition:

A probability rate is a number that describes the likelihood that
an injury, illness, or disease will occur ranging from 1 (lowest) to 3
(highest). See Table 5.

— When determining probability, DOSH considers a variety of fac-
tors, depending on the situation, such as:

B Frequency and amount of exposure.

B Number of employees exposed.

B Instances, or number of times, the hazard is identified in the
workplace.

B How close an employee is to the hazard, i.e., the proximity of
the employee to the hazard.
Weather and other working conditions.
Employee skill level and training.
Employee awareness of the hazard.
The pace, speed, and nature of the task or work.
Use of personal protective equipment.
Other mitigating or contributing circumstances.
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Table 5
Probability

3 ¢ If'the factors considered indicate the
likelihood of injury or illness would be
relatively high.

2 e If the factors considered indicate the
likelihood of injury or illness would be
moderate.

1 e If the factors considered indicate an

injury or illness could occur, but the
likelihood would be relatively low.

— Table 6 is used to determine the dollar amount for each gravi-
ty-based penalty, unless otherwise specified by statute.
Table 6

Gravity-Based Penalty - Serious Violations
Severity x Probability = Gravity

9 (($7%66090)) $7.140 + Inflation Factor +
Hich 2% catch up to national penalty
g average, if needed

6 (($6;600)) $6.120 + Inflation Factor +
2% catch up to national penalty
average, if needed

4 (($4,000)) $4.080 + Inflation Factor +
2% catch up to national penalty
average, if needed

3 (($35000)) $3.060 + Inflation Factor +
2% catch up to national penalty
average, if needed

2 (($2;66090)) $2.040 + Inflation Factor +
2% catch up to national penalty
average, if needed

1 (($1666)) $1,020 + Inflation Factor +
Low 2% catch up to national penalty

average, if needed

Note: Inflation factor will be adjusted each year based on the
consumer price index for all urban consumers (CPI-U). The base penalty
amount may also be increased by an additional two percent if DOSH is
not within 25 percent of the national penalty average determined by
the United States Occupational Safety and Health Administration
(OSHA) .

The minimum penalty for a standard serious violation = ((eme—hun—
dred—-detiars)) $100.

(A penalty is required by statute for a serious wviolation; where
adjustments would result in a penalty below the minimum, the minimum
will be applied.)

The maximum statutory penalty for a serious violation will be the
maximum civil penalty established by the federal Occupational Safety
and Health Administration under 29 C.F.R. 1903.15 or ((seven—thousand
deottars)) $7,000, whichever is more.

Links:

* Occupational Safety and Health Administration—OSHA penalties.

* Occupational Safety and Health Administration 29 C.F.R. 1903.15
Proposed penalties.

* RCW 49.17.180 Violations—Civil penalties.

Table 7
General Violations Penalty
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General violation (first $0
time nonstatutory)

General violation base $200
penalty

A penalty is not applied to first time general violations. The
base penalty is used to calculate the penalty for willful, repeat, or
failure to abate general violations.

AMENDATORY SECTION (Amending WSR 19-01-097, filed 12/18/18, effective
1/21/19)

WAC 296-900-14015 Base penalty adjustments.

* Tables 8 through 11 describe the various factors DOSH considers
when adjusting a base penalty, and the effect on the fine.

— The minimum adjusted base penalty for any standard violation
carrying a penalty is ((ene—hundreddetiars)) S$100.

— The minimum adjusted penalty for serious violations contribu-
ting to a fatality is ( (twe—theousand—five hundreddettars)) $2,500.

— The minimum penalty for willful violations is ( (five—thousand
deottars)) 55,000 per violation unless set to a specific higher amount
by the federal Occupational Safety and Health Administration under 29
C.F.R. 1903.15 and this state is required to equal the higher penalty
amount to qualify as a state plan state.

— The maximum adjusted base penalty for a violation will be the
maximum civil penalty established by the federal Occupational Safety
and Health Administration under 29 C.F.R. 1903.15 or ((seven—thotwsand
deodttars)) $7,000, whichever is more.

* No adjustments are made to minimum penalty amounts specified by
statute.

Table 8
Employer Inspection History

History Assessment Penalty Adjustment

Above Average: -10%
Previous inspections with
less than one serious
violation on average and
no willful, repeat, or
failure to abate violations.

Average: None
No previous inspections or
inspections with less than
two serious violations on
average.

Below Average: +10%
Previous inspections with
willful, repeat, or failure to
abate violations or
inspections with two or
more serious violations on
average.

* History is based on the prior three years statewide.

* No reduction is given for violations classified as willful, re-
peat, failure to abate, or violations contributing to an inpatient
hospitalization with an assigned gravity of 6 or 9 or any violations
contributing to a fatality.
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Table 9
Good Faith
Good Faith Penalty Adjustment
Good -20%
Average None
Below Average +20%

WSR 24-18-095

Based on:

* Evidence of an overall safety and health program,
written accident prevention program (APP),
grams, training, etc.

e Efforts to fully communicate safety and health policies.

* Employees are clearly involved in the safety and health pro-
grams.

* Management's commitment at all levels is apparent.

* Employer's injury and illness rate.

No reduction is given for violations classified as willful, re-
peat, or failure to abate.

including a
other required written pro-

Table 10
Abatement Quick-Fix Reduction

Immediate correction of hazard provided
such corrective action is substantial and not
temporary or superficial -15%

No reduction is given for:

e Violations classified as willful, repeat, or failure to abate.

* Violations contributing to an inpatient hospitalization or fa-
tality, or to any incidents resulting in serious injuries to employ-
ees.

* Blatant violations that are easily corrected or "abated" due to
the short-term duration of work at a specific location.

Table 11
Size of Workforce

Number of Employees Penalty Adjustment
1-10 -70%
11-25 -60%
26 - 100 -40%
101 - 250 -20%
251 or more None

Based on workforce size nationwide.

AMENDATORY SECTION
1/21/19)

(Amending WSR 19-01-097, filed 12/18/18, effective

WAC 296-900-14020 Increases to adjusted base penalties.
* Tables 12 through 14 describe circumstances where an increase
may be applied by DOSH to an adjusted base penalty.

Table 12
Repeat Violations
( ({inereases—theadjusted base penalty;——af-
ter willful assessment)))
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15t time x 2
21 time x 5
3" time x 8
41 time x 12
5t time x 15

History is based on the prior three years.
The maximum statutory penalty will be the maximum civil penalty
established by the federal Occupational Safety and Health Administra-

tion under 29 C.F.R. 1903.15 or ((sevenaty—thousanddetitars)) $70,000,

whichever is more.

Note: For repeat willful violations the repeat adjustment is applied after the willful assessment.

Table 13
Willful Violations

Multiply the adjusted based penalty by 10.

* No reduction is given for good faith, history, or
abatement quick-fix.

The minimum statutory penalty for willful violations is ( (£&¥e
thousand—dettars)) $5,000 per violation unless set to a specific high-
er amount by the federal Occupational Safety and Health Administration
under 29 C.F.R. 1903.15 and this state is required to equal the higher
penalty amount to qualify as a state plan state.

The maximum statutory penalty will be the maximum civil penalty
established under the federal Occupational Safety and Health Adminis-

tration under 29 C.F.R. 1903.15 or ( (severty—thousand—detiars))
570,000, whichever is more.

Table 14
Failure to Abate

Increases the adjusted base penalty:

Adjusted base penalty is multiplied by the number of
calendar days past the correction date, with a minimum
of five days.

* No reduction in the base penalty is given for good
faith, history, or abatement quick-fix.

The maximum statutory penalty will be the maximum civil penalty
established by the federal Occupational Safety and Health Administra-
tion under 29 C.F.R. 1903.15 or ( (seven—thousanddettars)) $7,000,
whichever is more, per day 1f violation is not corrected.

Table 15
Egregious Violation

If the violation was willful ~+ The adjusted base

and at least one of the penalty may be

following: increased as follows:

* The violations resulted With a separate penalty
in worker fatalities, a issued for each
worksite catastrophe, instance, the employer
or large number of fails to follow a
injuries or illnesses. specific requirement.

» The violation resulted
in persistently high
rates of worker injuries
or illnesses.
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* The employer has an
extensive history of
prior violations.

* The employer has
intentionally
disregarded its safety
and health
responsibilities.

* The employer's
conduct taken as a
whole amounts to clear
bad faith in the
performance of his/her
duties.

* The employer has
committed a large
number of violations
so as to undermine
significantly the
effectiveness of any
safety and health
program that might be
in place.
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Table 16
Penalty Calculation Method

All penalty adjustments factors are summed.
* History: Up to a 10% reduction

* Good Faith: Up to a 20% reduction

*  Quick-Fix: Up to a 15% reduction

* Size: Up to a 70% reduction

AMENDATORY SECTION (Amending WSR 17-18-075,

10/6/17)

filed 9/5/17, effective

WAC 296-900-150 Certifying violation corrections.

Summary:
Employer responsibility:

(1) To certify that violations to safety and health requirements

have been corrected.
2) To submit, if required:

(
(a) Additional information.
(b) Correction action plans.
(c) Progress reports.
(3) To comply with correction due dates.
(4) To tag cited moveable equipment to warn employees of a haz-
ard.
(5) To inform affected employees that each violation was correc-
ted.
((Xeu)) The employer must
meet the requirements... in this section:
Certifying violation correction | WAC 296-900-15005
Violation correction action WAC 296-900-15010
plans
Progress reports WAC 296-900-15015
Certified on 9/12/2024 [ 75
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((¥euw)) The employer must
meet the requirements... in this section:
Timeliness of violation WAC 296-900-15020
correction documents
Inform employees about WAC 296-900-15025
violation correction
Tag moveable equipment WAC 296-900-15030

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-15005 Certifying violation correction.

Definition:

A correction date is the date by which you must meet the ( (W&
SHA) ) DOSH requirements listed on either a: Citation and notice (Cé&N)
or a corrective notice of redetermination (CNR).

(1) ((¥eu)) The employer must certify in writing within ((fen))
10 calendar days following the correction date shown on the C&N that
each violation has been corrected. Include the following:

(a) Employer name and address.

(b) The inspection number involved.

(c) The citation and item numbers which have been corrected.
(d) The date each violation was corrected and the method used to
correct them.

(e) A statement that both:

(1) Affected employees and their representatives were informed
that each violation was corrected; and

(1i) The information submitted is accurate.

(f) Employer's signature or the signature of employer's designa-
ted representative.

Note: Certification is not required if the (WHSHA)) DOSH compliance officer indicates in the C&N, or a reassumption hearings officer indicates in a
CNR, that they have already been corrected.
(2) ((¥eox)) The employer must submit additional documentation for

willful or repeated violations, demonstrating that ((&hey)) the viola-
tions were corrected. This documentation may include, but is not limi-
ted to:

(a) Evidence of the purchase or repair of equipment.

(b) Photographic or video evidence of corrections.

(c) Other written records.

(3) ((¥eu)) The employer must submit additional documentation for
serious violations when required in the C&N or CNR.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-15010 Violation correction action plans. (1)
((¥or)) The employver must submit a written violation correction action
plan within ((&wenty—£fise)) 25 calendar days from the final order date
when the citation and notice or corrective notice of redetermination
requires it. Include all of the following in the wviolation correction
action plan:

(a) Identification of the wviolation.
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(b) The steps that will be taken to correct the violation.

(c) A schedule to complete the steps.

(d) A description of how employees will be protected until the
corrections are completed.

What to expect from ((WESHA)) DOSH:

(2) ((WESHA)) DOSH will notify you in writing only if your plan
is not adequate, and describe necessary changes.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-15015 Progress reports. (1) ((¥ew)) The emplover
must submit written progress reports on corrections when required in
the citation and notice (C&N) or corrective notice of redetermination
(CNR), and briefly explain the:

(a) Status of each violation.

(b) Action taken to correct each violation.

(c) Date each action has or will be taken.

What to expect from ((WESHA)) DOSH:

(2) ((WESHA)) DOSH will state in the C&N or CNR if progress re-
ports are required, including:

(a) Items that require progress reports.

(b) Date when an initial progress report must be submitted. The
initial progress report is due no sooner than ((kirtsy)) 30 calendar
days after you submit a correction action plan.

(c) Whether additional progress reports are required, and the
dates by which they must be submitted.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-15020 Timeliness of violation correction documents.

What to expect from ((WESHA)) DOSH:

((WESHA) ) DOSH will determine the timeliness of violation correc-
tion documents by reviewing the following:

(1) The postmark date for documents sent by mail.

(2) The date received by other means, such as personal delivery,
email or fax.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-15025 Inform employees about violation correction.
(1) ((¥ew)) The employer must inform employees about violation correc-
tions by doing the following:

(a) Post a copy of each violation correction document submitted
to ((WESHA)) DOSH, or a summary, near the place where the violations
occurred, if practical.

If posting near the place where the violation occurred is not
practical, such as with a mobile work operation, post in a place read-
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ily accessible to affected employees or take other steps to fully com-
municate actions taken to affected employees or their representatives.

(b) Keep violation correction information posted for at least
three working days after submitting the correction documents to ((WE—
SHA) ) DOSH.

(c) Give notice to employees and their representatives on or be-
fore the date you submit correction information to ( (WESHA)) DOSH.

(d) Make sure that all posted correction documents are not al-
tered, defaced, or covered by other materials.

(2) ((¥ew)) The employer must inform employees and their repre-
sentatives of their right to examine and copy all correction documents
submitted to ((WESHA)) DOSH.

If they ask to examine or copy documents within three working
days of receiving notice that the documents were submitted to ( (W&
SHA) ) DOSH, provide access or copies no later than five days after re-
ceiving their request.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-15030 Tag moveable equipment. (1) ((¥ew)) The em-
ployer must tag moveable equipment that has been cited to warn employ-
ees 1f a hazard has not been corrected, as follows:

(a) Attach a warning tag or a copy of the citation to the equi-
pment's operating controls or to the cited component.

(b) For hand-held equipment, tag it immediately after you receive
a citation.

(c) For other equipment, tag it before moving it within the work-
site or between worksites.

Note: The tag should warn employees about the nature of the violation and tell them where the citation is posted.
Reference: For a sample tag that meets this requirement, go to helpful tools, sample tag for cited moveable equipment, in the resources section of
this chapter.
(2) ((¥ew)) The employer must make sure that the tag or copy of

the citation attached to movable equipment is not altered, defaced, or
covered by other materials.

(3) ((¥ew)) The employer must keep the tag or copy of the cita-
tion attached to movable equipment until one of the following occurs:

(a) Violations have been corrected and all certification docu-
ments have been submitted to ((WESHA)) DOSH.

(b) Cited equipment is permanently removed from service.

(c) The final order from an appeal vacates (voids) the violation.

Note: Safety standards for construction work, chapter 296-155 WAC, has information on warning tags. ((¥ett)) The employer can use warning tags
that meet those requirements instead of the warning tags required by this rule.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-160 More time to comply.

Summary:

((¥Your)) Employer responsibility:

To submit timely requests when more time is needed to correct vi-
olations. To post requests for more time for employees.
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((¥ew)) Employer must meet

the requirements... in this section:
Requesting more time to WAC 296-900-16005
comply
Post (WASHA's)) DOSH's WAC 296-900-16010
response to requests for more
time
Correction date hearing WAC 296-900-16015
requests
Post (WASHA's)) DOSH's WAC 296-900-16020
violation correction hearing
notice
Violation correction hearing WAC 296-900-16025
procedures
Post the violation correction WAC 296-900-16030
hearing decision

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-16005 Requesting more time to comply.

IMPORTANT :

((¥erw)) The employer can request more time to correct violations
if they:

1. Have made a good faith effort to correct the violation.

2. Have not corrected the violation because of factors beyond
their control.

(1) ((¥ew)) The employer must submit any requests for more time
to correct violations in writing. Requests must be received or post-
marked before midnight of the correction date shown on the citation
and notice (C&N) or corrective notice of redetermination (CNR), and
include:

(a) The business name.

(b) The address of the workplaces.
(c) The citation and the correction dates to be extended.

(d) The new correction date and length of correction period being
requested.

(e) A description of the actions that have been, and are being,
taken to meet the correction dates in the C&N or CNR.

(f) Factors preventing correction of violations by the date re-
quired.

(g) The means that will be used to protect employees while the
violation is being corrected.

(h) Certification that the request for correction date extension
has been posted, and if appropriate, certification that a copy was de-
livered to affected employees or their representatives.

(1) Employer's signature or the signature of the employer's rep-
resentative.

(7J) Date.

(2) ((¥ow)) The employer must submit requests by one of the fol-
lowing methods:

(a) First class mail, postage prepaid to any L&I office.

(b) Take to any L&I office.

( (fer—Fas—to—thenumber shown—in—the CS&N<) )

Reference: For a list of the local offices, see the resources section of the Safety and health core rules, chapter 296-800 WAC.
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What to expect from ((WESHA)) DOSH:

(3) ((WESHA)) DOSH may accept late requests if they are both:

(a) Received within five days following the related correction
date; and

(b) Accompanied by ((yewr)) a written statement explaining the
exceptional circumstances that caused the delay.
Note: ((WASHA)) DOSH does not accept late requests when compliance activity has already started.

(4) ((WESHA)) DOSH may respond to telephone requests or personal
conversations asking for more time to comply if timely, and followed

up in writing within ( (&wenty—fowr)) 24 hours.

(5) ((WESHA)) DOSH may conduct an investigation before making a
decision whether to grant a request for more time.
(6) ((WESHA)) DOSH will make a decision whether or not to grant

the employer more time. Once made, the decision remains in effect un-
less an employee or employee representative requests a hearing.

(7) ((WESHA)) DOSH will keep the original correction date in ef-
fect unless a notice granting more time is sent.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-16010 Post ((WEXSHA's)) DOSH's response to requests
for more time. (1) ((¥eu)) The employer must post notices from ( (W=
SHA) ) DOSH approving additional time to correct citations, with the
related citation, immediately upon receipt.

(2) ((¥eu)) The employer must keep the notices posted until one
of the following occur:

(a) The correction date has passed.

(b) A hearing notice is requested and posted.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-16015 Correction date hearing requests.

IMPORTANT :

1. Affected employees or their designated representatives may re-
quest a hearing if they disagree with ((WESHA's)) DOSH's decision to
grant an employer more time to correct a violation.

2. Employers may request a hearing if ( (WESHA)) DOSH denies their
request for more time to correct a violation.

( (¥You7—youx)) Employers, employees, or their representatives must
send requests for hearings, if desired, in writing no later than
((#er)) 10 calendar days after the issue date of the notice granting
more time to correct a violation to:

Mail to:

( (AsststantDirector for WISHA Servieces))
Department of TLabor & Industries

Attn: ((WESHA)) DOSH Appeals

P.0O. Box 44604

Olympia, WA 98504-4604

Fax to: 360-902-5581
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Email to: DOSHAppeals@Ini.wa.gov
Take to any department service location.

Reference: For a list of the local offices, see the resources section of the Safety and health core rules, chapter 296-800 WAC.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-16020 Post ((WISHA's)) DOSH's violation correction
hearing notice. ((¥eorr)) The employer must post ((WESHA's)) DOSH's
hearing notice or a complete copy until the hearing is held, along
with the:

(1) Citation containing the correction date for which more time
was requested.

(2) ((Pepartment)) DOSH notices issued in response to the employ-
er's request for more time.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-16025 Violation correction hearing procedures.

What to expect from ((WESHA)) DOSH:

(1) After receiving a hearing request, the assistant director for
( (WESHA)) DOSH services will appoint someone from ((WESHA)) DOSH to
act as a hearings officer.

(2) The hearings officer:

(a) Will send a hearing notice to the employer and employee at
least ((&wenty)) 20 days before the hearing date that includes all of
the following:

(1) A statement that all interested parties can participate in
the hearing.

(ii) The time, date, and place of the hearing.

(iii) A short and clear explanation why a hearing was requested.

(iv) The nature of the proceeding, including the specific sec-
tions of the statute or rule involved.

(v) The legal authority and jurisdiction under which the hearing
will be held.

(b) May discuss the material to be presented to determine how the
hearing will proceed.

(3) An assistant attorney general may be present at the hearing
to give legal advice to the hearings officer.

(4) The hearing will be conducted by either:

(a) The hearings officer; or

(b) The assistant attorney general, if requested by the hearings
officer.

(5) After the hearing, ((WESHA)) DOSH will issue an order that
either affirms or modifies the correction date that caused the hear-
ing.
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AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-16030 Post the violation correction hearing deci-
sion. ((¥err) ) The employer must post a complete, unedited copy of the
order affirming or modifying the correction date as soon as it is re-
ceived, along with the applicable citation.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-170 Appeals.

Summary:

Employer responsibility:

To post information regarding appeals in a conspicuous area where
notices to employees are normally posted.

((¥ow)) Employer must meet

the requirements... in this section:
Appealing a citation and WAC 296-900-17005
notice (C&N)

Stay of abatement date request | WAC 296-900-17006

Appealing a corrective notice WAC 296-900-17010
of redetermination (CNR)

Posting appeals WAC 296-900-17015

AMENDATORY SECTION (Amending WSR 17-22-117, filed 10/31/17, effective
1/1/18)

WAC 296-900-17005 Appealing a citation and notice (C&N).

IMPORTANT :

1. Employers may appeal C&Ns.

2. Employees of the cited employer, or their designated represen-
tatives, may only appeal abatement dates.

3. The filing of an appeal does not stay the abatement date for
violations classified as serious, willful, repeat serious, or failure
to abate serious. Employers may request a stay of abatement date for
these classifications of violations when they appeal a C&N.

(1) ((¥ew)) The employer must, when appealing, submit a written
appeal to DOSH within ((fifteen—working)) 15 business days after re-
ceiving the C&N. Include the following information:

a) Business name, address, and telephone number.
(b) Name, address, and telephone number of any employer represen-

c) C&N number.
(d) What you believe is wrong with the C&N and any related facts.
e) What you believe should be changed, and why.
f) Requests for stay of abatement date according to WAC
296-900-17006.

(g) A signature and date.

(2) ((¥ow)) The employer must send appeals in any of the follow-
ing ways:

- Mail to:
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( (Asststant bBirector for PBOSH Servieces))
Department of Labor & Industries

Attn: DOSH Appeals

P.O. Box 44604

Olympia, WA 98504-4604

oSz 4 « RN _ QN2 EEQT
(( T cO. o0U \wara ou.))

N
- Electronically to: DOSHAppeals@Lni.wa.gov
- Take to any department service location.
Reference: See the resources section of the Safety and health core rules, chapter 296-800 WAC, for a list of the local offices.

Note: The postmark is considered the submission date of a mailed request.

(3) Employees or their designated representatives must, when ap-
pealing C&N abatement dates, submit a written request to DOSH within
( (£+f£teen)) 15 working days after the C&N is received. Include the
following information:

(a) Name of employee, address, telephone number.

(b) Name, address, and telephone number of any designated repre-
sentative.

(c) C&N number.

(d) What is believed to be wrong with the abatement date.

(e) A signature and date.

(4) Employees or their designated representatives must send ap-
peals in any of the following ways:

- Mail to:

( (Assistant Pircetorfor DOSH Serviees))
Department of Labor & Industries
Attn: DOSH Appeals
P.O. Box 44604
Olympia, WA 98504-4604
( (—Fez—te+—360-002-5581))
- Electronically to: DOSHAppeals@Lni.wa.gov
— Take to any L&I service location.
Reference: See the resources section of the Safety and health core rules, chapter 296-800 WAC, for a list of the local offices.

Note: The postmark is considered the submission date of a mailed request.

What to expect from DOSH:

(5) After receiving an appeal, DOSH will do one of the following:

(a) Reassume jurisdiction over the C&N, and notify the person who
submitted the appeal.

(b) Forward the appeal to the board of industrial insurance ap-
peals. The board will send the person submitting the appeal a notice
with the time and location of any board proceedings.

Definition:

Reassume jurisdiction. DOSH has decided to provide the employer
with an informal conference to discuss their appeal.

(6) When reassuming jurisdiction over a C&N, DOSH has ( (Ehirty))
30 working days after receiving the appeal to review it, gather more
information, and decide whether to make changes to the C&N. The review
period:

(a) Begins the first working day after the appeal is received.
For example, if an appeal is received on Friday, the ((&hirty)) 30
days will begin on the following Monday unless it's a state holiday.

(b) May be extended up to ((ferty—fise)) 45 additional working
days, if everyone involved agrees and signs an extension agreement
within the initial ((&h+¥ty)) 30-day period.
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(c) Will include an informal conference about the appeal that is
an opportunity for interested parties to:

(1) Briefly explain their positions.

(ii) Provide any additional information they would like DOSH to
consider when reviewing the Cé&N.

(iii) Provide any additional information they would like DOSH to
consider when reviewing stay of abatement date requests.

Note: DOSH might reassume jurisdiction over a C&N to do any of the following:

1. Provide an employer and affected employees an opportunity to present relevant information, facts, and opinions during an informal
conference.

2. Give an employer, affected employees, and the department an opportunity to resolve appeals rapidly and without further contest, especially
in routine compliance cases.

3. Educate employers about the C&N, the DOSH appeals process, and DOSH compliance.

4. Review citations, penalties, and abatement dates. Although informal, the conference is an official meeting and it may be either partially or
totally recorded. Participants will be told if the conference is recorded.

5. Review requests to stay abatement dates.

(7) On or before the end of the ((hirty working)) 30 business
day review period, or up to ((seventy—five—working)) 75 business days
if everyone involved agrees to the extension of up to ((fexrty—five))
45 additional ((werking)) business days, DOSH will issue and send a
corrective notice to the employer, employees, and employee representa-
tives participating in the appeal process of redetermination that:

(a) Reflects any changes made to the C&N.

(b) Grants or denies requests to stay abatement dates and in-

cludes the basis of the decision.
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AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-17010 Appealing a corrective notice of redetermina-
tion (CNR).

IMPORTANT :

1. Employers may appeal CNRs.

2. Employees who could be affected by a CNR, or their designated
representatives, may appeal abatement dates.

3. Employers must renew requests to stay abatement dates if a
stay request is denied when they appeal CNRs.

(1) You must appeal a CNR, if desired, in writing within ( (£+£-
£eer)) 15 working days after it was received ((ve—the)):

Electronically to: BITA.wa.gov

Via mail to:

Board of Industrial Insurance Appeals
2430 Chandler Court S.W.

P.0O. Box 42401

Olympia, WA 98504-2401

(2) You must send a copy of the appeal to the CNR to the:

((7\(‘\(‘\-:1'\4—'\"\4— NY vt
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Department of ILabor & Industries
Attn: DOSH Appeals

P.O. Box 44604

Olympia, WA 98504-4604

ALY + . 2eN0N2  EEQT
((J_u cO—~ [TAvAY) A% JJVJ_))

Email to: DOSHAppeals@Lni.wa.gov
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Take to any department service location.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-17015 Posting appeals. ((¥ow)) The employer must
immediately post notices and information related to any appeal or stay
of abatement date request in the same place where DOSH citation and
notices (C&Ns) are posted. These notices and information include:

(1) The notice of appeal, until the appeal is resolved.

(2) Notices about DOSH reassuming jurisdiction, and any extension
of the review period until the end of review period.

(3) A notice of an informal conference until after the conference
is held.

(4) A corrective notice of redetermination for as long as Cé&Ns
are to be posted.

Reference: For C&N posting requirements, see Posting citation and notices, WAC 296-900-13015.

AMENDATORY SECTION (Amending WSR 17-18-075, filed 9/5/17, effective
10/6/17)

WAC 296-900-17505 Scope and purpose. (1) The program for safety
and health investment projects (SHIP) was established during the 2011
legislative session to provide funding for safety and health projects
for workplaces insured for workers' compensation through the depart-
ment's state fund. The purpose of these projects shall be to: Prevent
workplace injuries, illnesses, and fatalities; create early return to
work programs; and reduce long-term disability through the cooperation
of employers and employees or their representatives.

(2) Funds for awards shall be distributed as follows:

(a) At least ((ewenty—fiwve)) 25 percent for projects designed to
develop and implement innovative and effective return-to-work programs
for injured workers;

(b) At least ((twenty—fiwe)) 25 percent for projects that specif-
ically address the needs of small businesses; and

(c) At least ((£+fty)) 50 percent for projects that foster work-
place injury and illness prevention by addressing priorities identi-

fied by the department in cooperation with the ( (WeashkingtenIndustriat
Safety—andHealth—Aet)) WISHA advisory committee and the workers' com-

pensation advisory committee.

AMENDATORY SECTION (Amending WSR 12-03-090, filed 1/17/12, effective
3/1/12)

WAC 296-900-17520 Advisory committee. (1) The department will
create a SHIP advisory committee (SAC) that will be a subcommittee of
the WISHA advisory committee and will advise the department on program
policy issues and participate in the grant application review process.
The SAC will have eight to ((¥er)) 10 members, including equal numbers
of employer and employee representatives, and others with relevant ex-
perience and expertise. Members will be appointed to serve three-year
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renewable terms by the assistant director of ((the—-divisteon—ofeocecupa—

Henat—safety—and—healtth—) )DOSH((})). The initial term for half of
the first group of appointees will be ((eighteern)) 18 months. SAC mem-
bership will include:

(a) At least one employer representative from the WISHA advisory
committee or an employer representative recommended by the WISHA advi-
sory committee employer representatives; and

(b) At least one employee representative from the WISHA advisory
committee or an employee representative recommended by the WISHA advi-
sory committee employee representatives.

(2) The SAC will be supplemented by ad hoc grant review commit-
tees consisting of selected members of the SAC together with other in-
dividuals with experience and expertise in the specific topic areas
under review. Members of such ad hoc grant review committees will be
appointed by the assistant director for DOSH, taking into considera-
tion recommendations from the SAC and WISHA advisory committee.

(3) All meetings of the SAC will be convened and chaired by the
assistant director for DOSH or designee.

(4) The SAC will provide the following assistance:

(a) Advice on SHIP policy issues to DOSH and the WISHA advisory
committee;

(b) Make recommendations to DOSH and the WISHA advisory committee
regarding funding priority areas;

(c) Review and comment on funding recommendations made by grant
review committees to the assistant director of DOSH;

(d) Keep records of the SACs decisions;

(e) Develop and maintain communication networks in the community.

(5) SAC and grant review committee members will disclose to the
department any potential conflicts of interest with specific project
applications, whether direct or indirect. The department will deter-
mine whether a member's connection to a project should result in recu-
sal from voting on the project. The department's decision and reasons
supporting the decision will be documented in the meeting minutes.

(6) SAC and grant review committee members will not disclose any
information about applications to anyone not authorized access to the
information by law or regulation.

AMENDATORY SECTION (Amending WSR 12-03-090, filed 1/17/12, effective
3/1/12)

WAC 296-900-17525 Application. (1) The department will periodi-
cally prepare grant application packets that will be available on the
department's website.

(2) Applicants must complete the entire application to be consid-
ered for project funding. Incomplete applications or those submitted
after a posted deadline will not be considered for funding.

(3) Some funding cycles may include limitations on the maximum
amount that will be awarded for any proposal. Limitations, if any,
will be posted on the department's website or in current application
packets.

(4) All products developed as a result of an approved SHIP
project belong in the public domain and their dissemination and use
shall not be restricted in any way. Such products may not be copyrigh-
ted, patented, claimed as trade secrets, or otherwise restricted in
any other way. The department retains the right to publish or other-
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wise disseminate these products as the department in its sole discre-
tion deems appropriate.

(5) The department will not use information contained in submit-
ted application packets as the basis for the initiation of compliance
inspections or the issuance of citations and/or penalties to appli-
cants, ((opder—WESHA)) chapter 49.17 RCW. However, employers are not
exempt from compliance inspections initiated for other reasons because
they submitted an application packet.

(6) Projects may include, but are not limited to:

(a) The development and implementation of innovative and effec-
tive return-to-work programs for injured workers;

(b) The development of technical innovation and engineering con-
trols for the recognition and control of workplace hazards;

(c) Best practices for workplace safety and health programs;

(d) Education and training;

(e) Efforts that address the needs of small businesses;

(f) Priorities identified by DOSH in cooperation with the WISHA
advisory committee and the workers' compensation advisory committee;

(g) Initiatives intended to build organizational capacity in
workplace safety and health; and

(h) Other projects that foster injury and illness prevention
through cooperation between employers and employees or their represen-
tatives.

AMENDATORY SECTION (Amending WSR 12-03-090, filed 1/17/12, effective
3/1/12)

WAC 296-900-17535 Monitoring. DOSH staff will monitor projects
for compliance with award terms and achievement of approved project
milestones and((#e¥)) outcomes.

(1) Milestones are intermediate targets or goals that are defined
in the project applications. Ongoing funding will be tied to the ach-
ievement of approved milestones (including, but not limited to, ac-
counting for grant funds).

(2) Outcomes are the final products that will be produced by the
project.
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WSR 24-18-099

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed September 3, 2024, 10:27 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-18-016.

Title of Rule and Other Identifying Information: The department
of social and health services (DSHS) is proposing to amend WAC
388-60B-0015 What definitions apply to this chapter?, 388-60B-0025
What is the purpose of this chapter?, 388-60B-0105 Application process
—How must a program apply for certification or recertification to
provide domestic violence assessments or intervention treatment serv-
ices?, 388-60B-0110 Required documentation for certification and re-
certification—What must be included in an application to provide do-
mestic violence assessments or treatment?, 388-60B-0120 Facility re-
quirements—What facility requirements must a program meet for the
space where domestic violence intervention assessments or treatment
services are provided?, 388-60B-0125 Quality management—What are the
minimum treatment outcomes for participants and how must a program
measure staff and treatment effectiveness?, 388-60B-0130 Adding to ex-—
isting certification—How must a program add assessments or a level of
treatment to an existing certification?, 388-60B-0140 Change of ad-
dress—What must be sent to the department when a program changes the
physical location of where they provide assessments or groups?,
388-60B-0210 Minimum staff qualifications—What staff qualifications
must a program document for direct service staff?, 388-60B-0260 Super-
visor responsibilities—What responsibilities must the supervisor
document for the program?, 388-60B-0280 Adding direct treatment staff
—What documentation must a program submit to the department to add a
new direct service staff person, or request designation as a staff or
supervisor for existing direct service staff during a certification
period?, 388-60B-0315 Group treatment—What standards must programs
follow regarding the provision of group treatment?, 388-60B-0320
Treatment practices—How must a program approach treatment and what
must happen if it is determined that a participant should move into a
different level of treatment?, 388-60B-0325 Victim safety—What steps
must programs take in order to help increase victim safety?,
388-60B-0345 Participant requirements—What must the program require
of participants accepted into a domestic violence intervention treat-
ment program?, 388-60B-0400 Behavioral assessment and interview crite-
ria—Who may conduct the interview and assessment and what must it in-
clude?, 388-60B-0500 On-site reviews and plans of correction—How does
the department review certified programs for compliance with the regu-
lations of this chapter?, and 388-60B-0510 Complaint investigations—
How must an investigation get initiated and what is the process of the
investigation?

Hearing Location(s): On October 22, 2024, at 10:00 a.m., virtual-
ly via Microsoft Teams or call in. See the DSHS website https://
www.dshs.wa.gov/sesa/rpau/proposed-rules—-and-public-hearings for the
most current information.

Date of Intended Adoption: Not earlier than October 23, 2024.

Submit Written Comments to: DSHS Rules Coordinator, P.0O. Box
45850, Olympia, WA, email DSHSRPAURulesCoordinator@dshs.wa.gov, fax
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360-664-6185, beginning noon on September 4, 2024, by 5:00 p.m. on Oc-
tober 22, 2024.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
DSHS rules consultant, phone 360-664-6036, fax 360-664-6185, TTY 711
relay service, email Tenczsa@dshs.wa.gov, by 5:00 p.m. on October 8,
2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: These amendments will allow domestic
violence intervention treatment (DVIT) programs to provide services
via Health Insurance Portability and Accountability Act (HIPAA) com-
pliant live video sessions when certain standards are met. This filing
is in response to a rule-making petition received from a consortium of
DVIT providers seeking to preserve the ability to provide treatment
through virtual platforms, which began during pandemic-related shut-
downs. As applicable, these amendments make additional changes re-
quired to improve clarity, update policy, or better align rule lan-
guage with state and federal law or regulations.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 43.20A.735.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Amie Roberts, P.0O. Box 45470, Olympia, WA
98504-5470, 360-790-1483.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Amie Rob-
erts, P.O. Box 45470, Olympia, WA 98504-5470, phone 360-790-1483,
email amie.roberts@dshs.wa.gov.

Scope of exemption for rule proposal from Regulatory Fairness Act
requirements:

Is not exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. DSHS' domestic violence perpetrator treatment
program analyzed the probable costs and probable benefits of the pro-
posed amendments, taking into account both the qualitative and gquanti-
tative benefits and costs:

. The consideration of starting or continuing to use HIPPA compli-
ant web-based software to conduct assessments and DVIT treatment
online.

. The consideration of allowing DVIT programs to serve participants
of treatment in all counties of the state.

. The consideration of DVIT programs needing to be informed of the

DV coalitions and procedures in each of the areas where they
serve participants.

. The consideration of the costs and savings of providing these
services online.

DSHS solicited input from DVIT programs through an email inquiry
and a survey. Out of 60 currently certified DVIT programs, 27 respon-
ded to the survey.

Costs: Domestic violence perpetrator treatment program analysis
revealed that any new costs imposed by the proposed amendments would
only be minor.
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The cost of maintaining software to provide HIPAA compliant DVIT
services online, and the cost to attend one to three meetings online,
per month, of domestic violence coalitions in the areas where programs
provide services, are considered to be minor costs when taken collec-
tively.

Benefits: Many DVIT programs express a financial benefit to pro-
viding DVIT services online, and a savings in their brick and mortar
costs of doing business. Additionally, online services allow DVIT pro-
grams to reach more participants throughout the state, and could in-
crease their participant numbers substantially.

Conclusion: DSHS' domestic violence perpetrator treatment program
concludes that the benefits of these regulations exceed any possible
costs.

DSHS has complied with the appropriate sections of the Adminis-
trative Procedure Act and 1is prepared to proceed with the rule filing.

A copy of the detailed cost calculations may be obtained by con-
tacting Amie Roberts, P.O. Box 45470, Olympia, WA 98504-5470, phone
360-790-1483, email amie.roberts@dshs.wa.gov.

August 29, 2024
Katherine I. Vasquez
Rules Coordinator

Reviser's note: The material contained in this filing exceeded the page-count limitations of WAC
1-21-040 for appearance in this issue of the Register. It will appear in the 24-19 issue of the Register.
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WSR 24-18-107
PROPOSED RULES

DEPARTMENT OF COMMERCE
[Filed September 3, 2024, 2:43 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-06-013.

Title of Rule and Other Identifying Information: Updating WAC
194-26-020 to decrease the average available greenhouse gas emissions
output for the emissions performance standard.

Hearing Location(s): On October 8, 2024, at 10 a.m., via Zoom
meeting. This hearing will be virtual only. Please check the emissions
performance standard (EPS) web page for meeting information https://
WWW.commerce.wa.gov/growing-the-economy/energy/emission-performance-
standards/.

Date of Intended Adoption: October 25, 2024.

Submit Written Comments to: Aaron Tam, 2001 6th Avenue, #2600,
Seattle, WA 98121, email aaron.taml@commerce.wa.gov, by October 8 by
5:00 p.m.

Assistance for Persons with Disabilities: Contact Nick Manning,
phone 360-725-2901, email nick.manning@commerce.wa.gov, by October 1.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The proposed rule updates the average
rate of emissions of greenhouse gas emissions of new combined-cycle
natural gas thermal electric generation turbines commercially availa-
ble and offered for sale by manufacturers and purchased in the United
States based on a survey of these turbines, as required under RCW
80.80.050. The proposed rule decrease the average available greenhouse
gas emissions output of from 925 pounds per megawatt hour (MWh) to 863
pounds per MWh. The updated average rate of emissions of greenhouse
gas emissions will be used by the department of ecology (DOE) and en-
ergy facility site evaluation council (EFSEC) to implement Washing-
ton's baseload electric generation performance standard as provided
for under chapter 80.80 RCW.

Reasons Supporting Proposal: The rules are proposed to comply
with RCW 80.80.050, which requires the department of commerce
(commerce) update every five years its survey of the average rate of
emissions of greenhouse gas emissions of new combined-cycle natural
gas thermal electric generation turbines commercially available, of-
fered for sale by manufactures, and purchased in the United States.

Statutory Authority for Adoption: RCW 80.80.050.

Statute Being Implemented: RCW 80.80.050.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of commerce, governmental.

Name of Agency Personnel Responsible for Drafting: Aaron Tam,
1011 Plum Street S.E., P.O. Box 42525, Olympia, WA 98504-2525,
206-454-2251; Implementation and Enforcement: EFSEC, 621 Woodland
Square Loop S.E., Olympia, WA 98504, 360-664-1345 and DOE, 300 Desmond
Drive S.E., Lacey, WA 98503, 360-407-6000.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. Com-
merce 1s not a listed agency in RCW 34.05.328.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:
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Is exempt under RCW 19.85.025(3) as the rule content is explicit-
ly and specifically dictated by statute.

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:
Is fully exempt.

September 3, 2024
Amanda Hathaway
Legislative and Rules Coordinator

0OTs-5723.1

AMENDATORY SECTION (Amending WSR 18-19-105, filed 9/19/18, effective
10/20/18)

WAC 194-26-020 Average available greenhouse gases emissions out-
put. (1) The energy division of the department of commerce has sur-
veyed new combined-cycle natural gas thermal electric generation tur-
bines commercially available and offered for sale by manufacturers and
purchased in the United States, and finds the average available green-
house gases emissions output to be ((aime—hundred—twenty—five)) 863
pounds per megawatt-hour as of the effective date of this section.

(2) The purpose of this subsection is to provide current and his-
torical values for the average available greenhouse gases emissions
output established in WAC 194-26-020.

Average available greenhouse gases emissions
output (Ib GHG/MWh) - Current and
Historical Values Start date End date
863 Effective date of this section
925 10/28/18 Effective date of this section
((Effective-date-of thisseetion))
970 4/6/13 10/28/18
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WSR 24-18-110
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed September 3, 2024, 4:01 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-11-023.

Title of Rule and Other Identifying Information: Labor standards
for adult entertainment establishments; creating new sections in chap-
ter 296-128 WAC.

Hearing Location(s): On October 14, 2024, at 11:00 a.m., at the
Department of Labor and Industries (L&I), 12806 Gateway Drive South,
Tukwila, WA 98168. A prehearing overview will begin at 10:00 a.m. The
hearing will start at 11:00 a.m. and will continue until all oral com-
ments are received. This public hearing will be held jointly with
L&I's division of occupational safety and health (DOSH); and

On October 15, 2024, at 2:00 p.m., virtual/telephonic hearing.
Join electronically https://lni-wa-gov.zoom.us/j/870756794627
pwd=ePBJQ2wvAbvYdydgkDOfFPMVb4YIx7.1; or join by phone (audio only)
253-205-0468 or 253-215-8782, Meeting ID 870 7567 9462, Passcode
140340150. A prehearing overview will begin at 1:00 p.m. The hearing
will start at 2:00 p.m. and will continue until all oral comments are
received. This public hearing will be held jointly with L&I's DOSH.

Date of Intended Adoption: December 2, 2024.

Submit Written Comments to: Bridget Osborne, L&I, Fraud Preven-
tion and Labor Standards (FPLS), P.O. Box 44510, Olympia, WA
98504-4510, email AERules@Lni.wa.gov, fax 360-902-5300, beginning Sep-
tember 4, 2024, 8:00 a.m., by October 18, 2024, by 5:00 p.m.

Assistance for Persons with Disabilities: Contact Bridget Os-
borne, phone 360-902-5552, fax 360-902-5300, email Aerules@Lni.wa.gov,
by October 7, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The Washington state legislature passed
ESSB 6105, chapter 250, Laws of 2024, during the 2024 legislative ses-
sion. ESSB 6105, codified under RCW 49.46.360, establishes the follow-
ing protections for entertainers at adult entertainment establish-
ments:

. Leasing or other fees must apply equally to all entertainers in
an establishment, be stated in a written contract, and continue
for at least three months;

. Establishments may not charge an entertainer any fees or interest
for late or nonpayments, for failure to appear at a scheduled
time, or that result in the entertainer carrying forward an un-
paid balance from any previously incurred leasing fee;

. Establishments may not charge a leasing fee in an amount greater
than the entertainer receives during the period of access or us-
age; or within an eight-hour period, any leasing fee that exceeds
the lesser of $150 or 30 percent of amounts collected by the en-
tertainer for nonprivate performance areas and 30 percent of
amounts collected by the entertainer for private performance
areas;

. If establishments charge a leasing fee, the contract must include
a method for estimating the total amounts collected by the enter-
tainer in any eight-hour period;

. Establishments must display signage in designated areas on for-
biddance of entertainers surrendering any tips or gratuities;
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. Establishments may not take adverse action against an entertainer
in response to the entertainer's use or collection of tips or
gratuities; and

. Establishments must provide an entertainer with written notice of
the reason or reasons for any termination or refusal to rehire
the entertainer within 10 business days.

L&I's FPLS division is proposing rules to clarify and implement
the requirements of ESSB 6105. The proposed rules also describe FPLS's
enforcement of ESSB 6105 including the complaint, investigation, cita-
tion, and appeals processes.

Other requirements related to adult entertainment establishments
under chapter 49.17 RCW are enforced by L&I's DOSH. DOSH is conducting
simultaneous rule making for the provisions of chapter 49.17 RCW en-
forced by the division in chapter 296-831 WAC.

Reasons Supporting Proposal: Rules are required to clarify and
enforce the labor standards for adult entertainers established under
ESSB 6105, codified in chapter 49.46 RCW.

Statutory Authority for Adoption: RCW 49.46.360.

Statute Being Implemented: RCW 49.46.360.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Bridget Os-
borne, Tumwater, Washington, 360-902-5552; Implementation and Enforce-
ment: Bryan Templeton, Tumwater, Washington, 360-902-5310.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Bridget
Osborne, L&I, FPLS, P.O. Box 44510, Olympia, WA 98504-4510, phone
360-902-5552, fax 360-902-5300, email AERules@Lni.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is explicit-

ly and specifically dictated by statute.

Scope of exemption for rule proposal:

Is partially exempt:
Explanation of partial exemptions:

This proposed rule
section is not
exempt (in whole or This proposed rule section is exempt (in
in part). Analysis is whole or in part). Provide RCW to support
Proposed WAC Sections and Title required this exemption.

1. WAC 296-128-90010 Definitions. X RCW 34.05.310 (4)(e) - Rules adopting or
incorporating by reference without material
change.

2. WAC 296-128-90020 Leasing fee and X

other fee requirements.

3. WAC 296-128-90030 Tips and gratuities. X
WAC 296-128-90040 Written contracts of X
leasing fees— Administrative
requirements.

5. WAC 296-128-90050 Required signage— X
Administrative requirements.
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This proposed rule
section is not
exempt (in whole or This proposed rule section is exempt (in
in part). Analysis is whole or in part). Provide RCW to support
Proposed WAC Sections and Title required this exemption.
6. WAC 296-128-90060 Written notice of X
reason for termination or refusal to rehire
—Administrative requirements.
. WAC 296-128-90070 Retaliation. X
8. WAC 296-128-90080 Enforcement— X
Compensation.
9. WAC 296-128-90090 Enforcement— X
Administrative violations.
10. | WAC 296-128-90100 Enforcement— X
Retaliation.
11 | WAC 296-128-90110 Administrative X
appeals.
12. | WAC 296-128-90120 Collection X
procedures.
13. | WAC 296-128-90130 Severability clause. X

The proposed rule does

not impose more-than-minor costs on busi-

nesses. Following is a summary of the agency's analysis showing how
costs were calculated. As outlined in the chart below, there are no

anticipated costs to comply

with the rule.

WAC 296-128-90010 (3), (4), and (7)

These definitions are explanatory and provide L&I's interpretation for the
term in chapter 49.46 RCW used in and throughout the rules and do not
independently impose a penalty or sanction on a person or entity.

WAC 296-128-90020

This section is explanatory and provides L&I's interpretation of RCW
49.46.360(3) and do not independently impose a penalty or sanction on a
person or entity.

WAC 296-128-90030

This section provides L&I's interpretation of RCW 49.46.360 (5) and (7).
The rule could impose a penalty on an establishment. RCW 49.46.360(7)
allows the department to enforce subsection (5) under the provisions of the
chapter and any applicable rules. The section does not create an additional
cost of compliance for employers, as payments are only required in the
event of a violation.

WAC 296-128-90040 (1), (3), and (5)

These subsections provide L&I's interpretation of RCW 49.46.360 (2)(b)
and (3)(e)(ii) and do not independently impose a penalty or sanction on a
person or entity.

WAC 296-128-90040(2)

This subsection provides L&I's interpretation of RCW 49.46.360 (2)(b)
and (3)(e)(ii) and could impose a penalty on an establishment. The section
does not create an additional cost of compliance for employers, as
payments are only required in the event of a violation.

WAC 296-128-90040(5)

This subsection provides recordkeeping requirements that could impose a
penalty on an establishment. The subsection creates no cost for
establishments because written contracts are required by statute. Creating
additional documents for estimating the total amounts is optional, therefore
there is no cost associated with compliance for establishments to also
maintain such records.

WAC 296-128-90050

This section provides L&I's interpretation of RCW 49.46.360 (5) and (7)
and does not independently impose a penalty or sanction on a person or
entity.
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WAC 296-128-90060(1)

This subsection provides L&I's interpretation of RCW 49.46.360 (6) and
(7) and does not independently impose a penalty or sanction on a person or
entity and does not impose costs to employers for the inclusion of
applicable date(s) on the written notices because such notices are already
required by RCW 49.46.360(6). Establishments are not required to
establish corrective action records, the establishment must simply maintain
and provide any corrective action records they chose to create, so there is
no additional cost.

WAC 296-128-90060 (2), (3), and (4)

These subsections provide L&I's interpretation of RCW 49.46.360 (6) and
(7) and do not independently impose a penalty or sanction on a person or
entity.

WAC 296-128-90070

This section provides L&I's interpretation of RCW 49.46.360 (5) and (7).
The rule could impose a penalty on an establishment. RCW 49.46.360(7)
allows the department to enforce subsection (5) under the provisions of the
chapter and any applicable rules. The section does not create an additional
cost of compliance for employers, as payments are only required in the
event of a violation.

WAC 296-128-90080 (1), (2), (4), (6), (7),
and (9)

These subsections provide L&I's interpretation of RCW 49.46.360(7) and
do not independently impose a penalty or sanction on a person or entity.

WAC 296-128-90080 (3) and (5)

These subsections provide L&I's interpretation of RCW 49.46.360(7) and
could impose a penalty on an establishment. RCW 49.46.360(7) allows the
department to enforce subsection (5) under the provisions of the chapter
and any applicable rules. The subsections do not create an additional cost
of compliance for employers, as payments are only required in the event of
a violation.

WAC 296-128-90080(8)

This subsection provides L&I's interpretation of RCW 49.46.360(7),
including the enforcement capability for the department to request an
establishment perform a self audit. The self-audit process is intended to
reduce the cost and burden of an investigation thus, there is no cost
associated with the rule.

WAC 296-128-90090 (1), (2), (3), (4), (7),
(8), (9), and (11)

These subsections provide L&I's interpretation of RCW 49.46.360(7) and
do not independently impose a penalty or sanction on a person or entity.

WAC 296-128-90090 (5) and (6)

These subsections provide L&I's interpretation of RCW 49.46.360(7) and
could impose a penalty on an establishment. RCW 49.46.360(7) allows the
department to enforce subsection (5) under the provisions of the chapter
and any applicable rules. The subsections do not create an additional cost
of compliance for employers, as payments are only required in the event of
a violation.

WAC 296-128-90090(10)

This subsection provides L&I's interpretation of RCW 49.46.360(7),
including the enforcement capability for the department to request an
establishment perform a self audit. The self-audit process is intended to
reduce the cost and burden of an investigation thus, there is no cost
associated with the rule.

WAC 296-128-90100 (1), (2), (3), (4), (6),
(7) and (8)

These subsections provide L&I's interpretation of RCW 49.46.360 (5) and
(7) and do not independently impose a penalty or sanction on a person or
entity. RCW 49.46.360(7) allows the department to enforce subsection (5)
under the provisions of the chapter and any applicable rules.

WAC 296-128-90100 (5) and (9)

These subsections provides L&I's interpretation of RCW 49.46.360 (5) and
(7) and could impose a penalty on an establishment. RCW 49.46.360(7)
allows the department to enforce subsection (5) under the provisions of the
chapter and any applicable rules. These subsections do not create an
additional cost of compliance for employers, as payments are only required
in the event of a violation.

WAC 296-128-90110

This section provides L&I's interpretation of RCW 49.46.360(7) and does
not independently impose a penalty or sanction on a person or entity.

WAC 296-128-90120

This section provides L&I's interpretation of RCW 49.46.360(7) and does
not independently impose a penalty or sanction on a person or entity.

WAC 296-128-90120

This section provides L&I's interpretation of RCW 49.46.360(7) and does
not independently impose a penalty or sanction on a person or entity.
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Joel Sacks

Director
0TS-5769.3
ADULT ENTERTAINMENT ESTABLISHMENTS

NEW SECTION

WAC 296-128-90010 Definitions. (1) "Adult entertainment" has
the same meaning as in RCW 49.17.470.

(2) "Adult entertainment establishment" or "establishment" has
the same meaning as in RCW 49.17.470.

(3) "Amounts collected" means an establishment's designated

charges for private performance areas and any individual performance
in a private or nonprivate area, based on the establishment's designa-
tion of what those services cost, whether presumed, contractual, or

posted.

(4) "Director" means the director of the department of labor and
industries, or the director's designated representative.

(5) "Entertainer" means any person who provides adult entertain-

ment within an adult entertainment establishment, whether or not a fee
is charged or accepted for entertainment and whether or not the person
is an employee under RCW 49.46.010.

(6) "Leasing fee" means a fee, charge, or other request for money
from an entertainer by an establishment in exchange for the entertain-
er's access or use of the establishment premises or for allowing an
entertainer to conduct entertainment on the premises.

(7) "Tips or gratuities™ or "tips and gratuities" means any
amount freely given by a customer to an entertainer. Tips and gratui-
ties are in addition to, and do not count towards an entertainer's
amounts collected.

NEW SECTION

WAC 296-128-90020 Leasing fee and other fee requirements. (1)
An establishment is not required to collect leasing fees or other fees
from an entertainer. If an establishment charges an entertainer any
leasing fee or other fee including, but not limited to, entertainment
fees or room charges, such fee(s) must:

(a) Apply equally to all entertainers in a given establishment;

(b) Apply due dates or required timing of fee payment equally to
all entertainers in a given establishment;

(c) Be stated in a written contract, including a method for esti-
mating the total amount collected by the entertainer in any eight-hour
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period for the purposes of calculating maximum leasing fee rates in
accordance with WAC 296-128-90040; and

(d) Continue to apply for a period of not less than three months.

(2) An establishment may not charge an entertainer fees or inter-
est:

(a) For late payments or nonpayment of any fee;

(b) For an entertainer's failure to appear at a scheduled time;

(c) That result in the entertainer carrying forward an unpaid
balance from any previously incurred leasing fee;

(d) In an amount greater than the entertainer receives during the
applicable period of access to or usage of the establishment premises;
or

(e) Within an eight-hour period, any leasing fee that exceeds:

(i) The lesser of $150 or 30 percent of amounts collected by the
entertainer in a nonprivate performance area; plus

(ii) 30 percent of amounts collected by the entertainer for adult
entertainment provided in a private performance area.

(iii) "30 percent of amounts collected" should be calculated
based on the estimated amount determined by the establishment in the
written contract, and not based on the exact amounts collected by an
entertainer during their shift.

(3) This section does not prevent an establishment from providing
leasing fee discounts or credits to encourage scheduling or charge
leasing fees that vary based on the time of day, so long as these are
applied uniformly.

(4) This section does not require an establishment to count exact
amounts collected by an entertainer at the end of a period of work.

NEW SECTION

WAC 296-128-90030 Tips and gratuities. (1) Entertainers are not
required to surrender any tips or gratuities including, but not limi-
ted to, participating in any tip pool.

(2) Entertainers are not required to disclose tip or gratuity
amounts to an establishment.

(3) Tips and gratuities are in addition to, and do not count to-
wards, amounts collected by the entertainer.

(4) An establishment may not take adverse action against an en-
tertainer in response to the entertainer's use of, collection of, or
refusal to surrender tips or gratuities.

NEW SECTION

WAC 296-128-90040 Written contracts of leasing fees—Administra-
tive requirements. (1) Any leasing fee or other fee including, but
not limited to, entertainment fees or room charges, charged by an es-
tablishment to an entertainer must be stated in a written contract.

(2) If the establishment charges leasing fees, the written con-
tract must include:

(a) A method for estimating the total amount collected by the en-
tertainer in any eight-hour period;

(b) The effective dates of the contract;
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(c) The duration of the contract, to be a period of not less than
three months;

(d) Leasing fee discounts or credits offered to the entertainer;
and

(e) Designated costs of services considered to be amounts collec-
ted by the entertainer. If designated costs vary based on the time of
day or the day of the week, the varied rates must be reflected in the
contract.

(3) An establishment's recorded tally of the number of dances
performed by an entertainer multiplied by amounts collected by the en-
tertainer, as designated in the written contract, may be considered a
method for estimating the total amounts collected by the entertainer
in any eight-hour period for the purposes of calculating maximum leas-
ing fee rates in WAC 296-128-90020 (2) (e). Leasing fee or other fee
violations caused by inaccurate tallies of the number of dances 1is
considered a compensation violation and enforced under WAC
296-128-90080.

(4) An establishment must keep copies of written contracts and
documents used in estimating the total amounts collected by an enter-
tainer, including records of dance tallies, for three years from the
contract end date.

(5) Failing to comply with this section is an administrative vio-
lation.

NEW SECTION

WAC 296-128-90050 Required signage—Administrative requirements.
(1) All establishments must display signage in areas designated for
entertainers that communicate:

(a) Entertainers are not required to surrender any tips or gratu-
ities; and

(b) An establishment may not take adverse action against an en-
tertainer in response to the entertainer's use or collection of tips
or gratuities.

(2) Failing to comply with this section is an administrative vio-
lation.

NEW SECTTION

WAC 296-128-90060 Written notice of reason for termination or
refusal to rehire—Administrative requirements. (1) An establishment
must provide an entertainer, or former entertainer, with written no-
tice of the reason(s) for any termination or refusal to rehire that
includes any applicable date(s) of events or corrective action that
led to the termination or rehire refusal.

(2) An establishment must provide the written notice of reason(s)
to the entertainer, or former entertainer, upon termination or refusal
to rehire or within 10 business days of the termination or refusal to
rehire the entertainer.

(3) An establishment is not required to provide an entertainer
with written notice of reason(s) for any refusal to rehire an individ-
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ual who last worked at the establishment more than three years from
the request for rehire.

(4) Failing to comply with this section is an administrative vio-
lation.

NEW SECTION

WAC 296-128-90070 Retaliation. (1) It is unlawful for an estab-
lishment to interfere with, restrain, or deny the exercise of any en-
tertainer right provided under or in connection with RCW 49.46.360 or
associated rules.

(2) It is unlawful for an establishment to adopt or enforce any
policy that may lead to or result in any termination or other adverse
action against an entertainer for exercising their rights under RCW
49.46.360 and associated rules.

(3) It is unlawful for an establishment to take any adverse ac-
tion against an entertainer because the entertainer has exercised
their rights provided under chapter 49.46 RCW or associated rules.
Such rights include, but are not limited to: The use or collection of
tips or gratuities; filing an action, or instituting or causing to be
instituted any proceeding under or related to RCW 49.46.360; or testi-
fying or intending to testify in any such proceeding related to any
rights provided under RCW 49.46.360 or associated rules.

(4) Adverse action means any action taken or threatened by an es-
tablishment against an entertainer for the entertainer's exercise of
rights under RCW 49.46.360 or associated rules, that may include, but
is not limited to:

(a) Denying, reducing, or delaying payment of amounts collected,
tips and gratuities, or any other amounts owed;

(b) Threatening to take, or taking, action based upon the immi-
gration status of an entertainer or an entertainer's family member;

(c) Terminating, suspending, or limiting reasonable access to the
establishment;

(d) Altering order of performances or stage time of an entertain-
er;

(e) Not playing an entertainer's requested music list during
their performance;

(f) Denial or delay of an entertainer's access to security serv-
ices;

(g) Moving an entertainer from a private performance area to a
nonprivate performance area, or otherwise interrupting, preventing, or
delaying an entertainer's opportunity for higher income; or

(h) Preventing an entertainer from working in any other lawful
occupation or business.

NEW SECTION

WAC 296-128-90080 Enforcement—Compensation. (1) The department
may enforce any amounts owed including, but not limited to, amounts
collected and tips or gratuities under RCW 49.46.360 and associated
rules as a wage payment requirement under RCW 49.48.082.
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(2) If an entertainer files a complaint with the department al-
leging amounts owed as a result of a violation of RCW 49.46.360 and
associated rules, the department will investigate the complaint. Al-
leged violations include, but are not limited to, improper leasing
fees or other fees, improper deductions, or the improper collection of
amounts owed to an entertainer, including tips or gratuities.

(3) If the department determines that an establishment has viola-
ted a requirement of RCW 49.46.360 or associated rules, the department
may order the establishment to pay entertainers all amounts owed, in-
cluding interest of one percent per month on all amounts owed. The
amounts and interest owed must be calculated from the first date
amounts were owed to the entertainer, except that the department may
not order the establishment to pay any amounts and interest that were
owed more than three years before the date the complaint was filed
with the department.

(4) Unless the complaint is otherwise resolved or withdrawn by
the entertainer, the department shall issue either a citation and no-
tice of assessment or a determination of compliance. The department
may not investigate any alleged violation that occurred more than
three years before the date that the entertainer filed the complaint.

(5) If the department determines that the violation of rights un-
der RCW 49.46.360 or associated rules was a willful violation, and the
establishment fails to take corrective action, the department may or-
der the establishment to pay the department a civil penalty as speci-
fied in (a) of this subsection.

(a) A citation assessing a civil penalty for a willful violation
of such rights will be $1,000 or an amount equal to 10 percent of the
total amount of unpaid amounts owed, whichever is greater, for each
willful violation. For a repeat willful violator, the citation assess-
ing a civil penalty will not be less than $2,000, but no greater than
$20,000 for each repeat willful violation.

(b) The department may not assess a civil penalty if the estab-
lishment reasonably relied on:

(1) A written order, ruling, approval, opinion, advice, determi-
nation, or interpretation of the director; or

(ii) An interpretive or administrative policy issued by the de-
partment and filed with the office of the code reviser. In accordance
with the department's retention schedule obligations under chapter
40.14 RCW, the department will maintain a complete and accurate record
of all written orders, rulings, approvals, opinions, advice, determi-
nations, and interpretations for purposes of determining whether an
establishment is immune from civil penalties under (b) of this subsec-
tion.

(c) The department may, at any time, waive or reduce a civil pen-
alty assessed under this section.

(d) The department will deposit civil penalties paid under this
section in the supplemental pension fund established under RCW
51.44.033.

(6) During any investigation under RCW 49.46.360, if the depart-
ment discovers information suggesting additional violations of any re-
quirements of RCW 49.46.360 or any associated rules, the department
may investigate and take appropriate enforcement action without any
additional complaint. The department may also initiate an investiga-
tion on behalf of one or more entertainers for a violation of any re-
quirements of RCW 49.46.360 or any associated rules, when the director
otherwise has reason to believe that a violation may have occurred or
will occur.
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(7) The department may conduct a consolidated investigation for
any alleged violations identified under RCW 49.46.360 or associated
rules, when there are common questions of law or fact involving enter-
tainers for the same establishment.

(8) The department may, for the purposes of enforcing RCW
49.46.360 or any associated rules, issue subpoenas to compel the at-
tendance of witnesses or parties and the production of documents and
records, administer oaths and examine witnesses under oath, take depo-
sitions, and seek affidavits or other verifications. The department
may request an establishment perform a self-audit of any records. The
results or conclusions of the self-audit must be provided to the de-
partment within a reasonable time. Reasonable timelines will be speci-
fied in the self-audit request. The records examined by the establish-
ment in order to perform the self-audit must be made available to the
department upon request.

(9) For purposes of this section, the following definitions ap-
ply:

(a) "Repeat willful violator" means any establishment that has
been the subject of a final and binding citation for a willful viola-
tion of one or more rights under RCW 49.46.360, and all associated
rules, within three years of the date of issuance of the most recent
citation for a willful violation of one or more such rights.

(b) "Willful" means a knowing and intentional action that is nei-
ther accidental nor the result of a bona fide dispute.

NEW SECTION

WAC 296-128-90090 Enforcement—Administrative wviolations. (1)
If an entertainer files a complaint with the department alleging a vi-
olation of any administrative requirement of RCW 49.46.360 or any as-
sociated rules, the department will investigate the complaint under
RCW 49.46.360. Alleged violations include, but are not limited to,
failure of an establishment to comply with: Written contract require-
ments of RCW 49.46.360 (2) and (3), signage requirements of RCW
49.46.360(5), notice requirements of RCW 49.46.360(6), and associated
rules.

(2) The department may not investigate any such alleged violation
of rights that occurred more than three years before the date that the
entertainer filed the complaint.

(3) If an entertainer files a timely complaint with the depart-
ment, the department will investigate the complaint and issue either a
citation assessing a civil penalty or a closure letter, unless the
complaint is otherwise resolved.

(4) If the department's investigation finds that an entertainer's
allegation cannot be substantiated, the department will issue a clo-
sure letter to the entertainer and the establishment detailing such
finding.

(5) If the department's investigation finds that the establish-
ment violated an administrative requirement, and the complaint is not
otherwise resolved, the department may, at its discretion, notify the
establishment that the department intends to issue a citation and no-
tice of assessment. The department may provide up to 30 days after the
date of such notification for the establishment to take corrective ac-
tion to remedy the violation. If the complaint is not otherwise re-
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solved, then the department shall issue a citation and notice of as-
sessment. The department's citation and notice of assessment may:

(a) Order the establishment to provide written notices of reasons
for the termination or refusal to rehire an entertainer;

(b) Order the establishment to cease using any written contracts,
policies, or notices that are in violation of RCW 49.46.360 or associ-
ated rules;

(c) Order the establishment to update and correct any written
contracts, policies, or notices that are in violation of RCW 49.46.360
or associated rules;

(d) For the first violation, order the establishment to pay the
department a civil penalty; and

(e) For a repeat violation, order the establishment to pay the
department up to double the last civil penalty issued.

(6) If the department determines that the violation of rights un-
der RCW 49.46.360 or associated rules was a willful violation, and the
establishment fails to take corrective action, the department may or-
der the establishment to pay the department a civil penalty as speci-
fied in (a) of this subsection.

(a) A citation assessing a civil penalty for a willful violation
of such rights will be $1,000 for each willful violation. For a repeat
willful violator, the citation assessing a civil penalty will not be
less than $2,000, but no greater than $20,000 for each repeat willful
violation.

(b) The department may not assess a civil penalty if the estab-
lishment reasonably relied on:

(i) A written order, ruling, approval, opinion, advice, determi-
nation, or interpretation of the director; or

(ii) An interpretive or administrative policy issued by the de-
partment and filed with the office of the code reviser. In accordance
with the department's retention schedule obligations under chapter
40.14 RCW, the department will maintain a complete and accurate record
of all written orders, rulings, approvals, opinions, advice, determi-
nations, and interpretations for purposes of determining whether an
establishment is immune from civil penalties under (b) of this subsec-
tion.

(c) The department may, at any time, waive or reduce a civil pen-
alty assessed under this section.

(d) The department will deposit civil penalties paid under this
section in the supplemental pension fund established under RCW
51.44.033.

(7) The department will send notice of a citation assessing a
civil penalty or the closure letter to both the establishment and the
entertainer.

(8) During any investigation under RCW 49.46.360 or associated
rules, if the department discovers information suggesting additional
violations of any requirements of RCW 49.46.360 or any associated
rules, the department may investigate and take appropriate enforcement
action without any additional complaint. The department may also ini-
tiate an investigation on behalf of one or more entertainers for a vi-
olation of any requirements of RCW 49.46.360 or any associated rules,
when the director otherwise has reason to believe that a violation may
have occurred or will occur.

(9) The department may conduct a consolidated investigation for
any alleged administrative violations identified under RCW 49.46.360
or associated rules, when there are common questions of law or fact
involving entertainers for the same establishment.
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(10) The department may, for the purposes of enforcing RCW
49.46.360 or any associated rules, issue subpoenas to compel the at-
tendance of witnesses or parties and the production of documents and
records, administer oaths and examine witnesses under oath, take depo-
sitions, and seek affidavits or other verifications. The department
may request an establishment perform a self-audit of any records. The
results or conclusions of the self-audit must be provided to the de-
partment within a reasonable time. Reasonable timelines will be speci-
fied in the self-audit request. The records examined by the establish-
ment in order to perform the self-audit must be made available to the
department upon request.

(11) For purposes of this section, the following definitions ap-
ply:

(a) "Repeat willful violator" means any establishment that has
been the subject of a final and binding citation for a willful viola-
tion of one or more rights under RCW 49.46.360, and all associated
rules, within three years of the date of issuance of the most recent
citation for a willful violation of one or more such rights.

(b) "Willful" means a knowing and intentional action that is nei-
ther accidental nor the result of a bona fide dispute.

NEW SECTION

WAC 296-128-90100 Enforcement—Retaliation. (1) An entertainer
who believes that they were subject to retaliation by their establish-
ment, as defined in WAC 296-128-90010, for the exercise of any enter-
tainer rights under RCW 49.46.360 or associated rules, may file a com-
plaint with the department within 180 days of the alleged retaliatory
action. The department may, at its discretion, extend the 180-day pe-
riod on recognized equitable principles or because extenuating circum-
stances exist. For example, the department may extend the 180-day pe-
riod when there is evidence that the establishment may have concealed
or misled the entertainer regarding the alleged retaliatory action.

(2) If an entertainer files a timely complaint with the depart-
ment alleging retaliation, the department will investigate the com-
plaint and issue either a citation and notice of assessment or a de-
termination of compliance, unless the complaint is otherwise resolved.

(3) The department may consider a complaint to be otherwise re-
solved when the entertainer and the establishment reach a mutual
agreement to remedy any retaliatory action, or the entertainer volun-
tarily withdraws the complaint. Mutual agreements include, but are not
limited to, rehiring, reinstatement, and payment of amounts due.

(4) If the department's investigation finds that the entertain-
er's allegation of retaliation cannot be substantiated, the department
will issue a determination of compliance to the entertainer and the
establishment detailing such finding.

(5) If the department's investigation finds that the establish-
ment retaliated against the entertainer, and the complaint is not oth-
erwise resolved, the department may, at its discretion, notify the es-
tablishment that the department intends to issue a citation and notice
of assessment. The department may provide up to 30 days after the date
of such notification for the establishment to take corrective action
to remedy the retaliatory action. If the complaint is not otherwise
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resolved, then the department shall issue a citation and notice of as-
sessment. The department's citation and notice of assessment may:

(a) Order the establishment to make payable to the entertainer
earnings or other amounts that the entertainer did not receive due to
the establishment's retaliatory action, including interest of one per-
cent per month on all amounts owed. The amounts and interest owed will
be calculated from the first date amounts were owed to the entertain-
er;

(b) Order the establishment to restore the entertainer to the po-
sition held by the entertainer when the retaliation occurred, or re-
store the entertainer to an equivalent position with equivalent hours,
schedule, benefits, pay, and other terms and conditions of entertain-
er's position;

(c) Order the establishment to cease using any policy that may
lead to or result in discipline against the entertainer for exercising
their rights under RCW 49.46.360 or associated rules;

(d) Order the establishment to update and correct any written
contracts, policies, or notices that are in violation of RCW 49.46.360
or associated rules;

(e) For the first violation, order the establishment to pay the
department a civil penalty as specified in WAC 296-128-790; and

(f) For a repeat violation, order the establishment to pay the
department up to double the civil penalty as specified in WAC
296-128-790.

(6) The department will send the citation and notice of assess-
ment or determination of compliance to both the establishment and en-
tertainer.

(7) During an investigation of the entertainer's retaliation com-
plaint, if the department discovers information suggesting alleged vi-
olations by the establishment of the entertainer's other rights under
chapter 49.46 RCW, and all associated rules, the department may inves-
tigate and take appropriate enforcement action without requiring the
entertainer to file a new or separate complaint. If the department de-
termines that the establishment violated additional rights of the en-
tertainer under chapter 49.46 RCW or any associated rules, the estab-
lishment may be subject to additional enforcement actions for the vio-
lation of such rights. If the department discovers information alleg-
ing the establishment retaliated against or otherwise violated rights
of other entertainers under chapter 49.46 RCW or any associated rules,
the department may launch further investigation under chapter 49.46
RCW or any associated rules, without requiring additional complaints
to be filed.

(8) Nothing in WAC 296-128-90010 through 296-128-90100 impedes
the department's ability to investigate under the authority prescribed
in RCW 49.48.040.

(9) Nothing in WAC 296-128-90010 through 296-128-90100 precludes
an entertainer's right to pursue private legal action.

NEW SECTION

WAC 296-128-90110 Administrative appeals. (1) A person, firm,
or corporation aggrieved by a citation or determination of compliance
issued by the department under WAC 296-128-90090 through 296-128-90100
may appeal the citation or determination of compliance to the director
by filing a notice of appeal with the director within 30 days of the
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department's issuance of the citation. A citation or determination of
compliance not appealed within 30 days is final and binding, and not
subject to further appeal.

(2) A notice of appeal filed with the director under this section
will stay the effectiveness of the citation or determination of com-
pliance pending final review of the appeal by the director as provided
for in chapter 34.05 RCW.

(3) Upon receipt of a notice of appeal, the director will assign
the hearing to an administrative law judge of the office of adminis-
trative hearings to conduct the hearing and issue an initial order.
The hearing and review procedures will be conducted in accordance with
chapter 34.05 RCW, and the standard of review by the administrative
law judge of an appealed citation or determination of compliance will
be de novo. Any party who seeks to challenge an initial order shall
file a petition for administrative review with the director within 30
days after service of the initial order. The director will conduct ad-
ministrative review in accordance with chapter 34.05 RCW.

(4) The director will issue all final orders after appeal of the
initial order. The final order of the director is subject to judicial
review in accordance with chapter 34.05 RCW.

(5) Orders that are not appealed within the period specified in
this section and chapter 34.05 RCW are final and binding, and not sub-
ject to further appeal.

(6) An establishment that fails to allow adequate inspection of
records in an investigation by the department under WAC 296-128-90090
through 296-128-90100 within a reasonable time period may not use such
records in any appeal under such rules to challenge the correctness of
any determination by the department of amounts due and penalties as-
sessed.

NEW SECTION

WAC 296-128-90120 Collection procedures. Collections of unpaid
citations will be handled pursuant to the procedures outlined in RCW
49.48.086.

NEW SECTION

WAC 296-128-90130 Severability clause. If any provision of the
rules in this chapter, or their application to any person or circum-
stance is held invalid, the remainder of these rules or their applica-
tion of the provision to other persons or circumstances is not affec-
ted.
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WSR 24-18-118
PROPOSED RULES

WASHINGTON STATE UNIVERSITY
[Filed September 4, 2024, 9:16 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-14-139.

Title of Rule and Other Identifying Information: Chapter 504-26
WAC, Standards of conduct for students.

Hearing Location(s): On October 8, 2024, at 4:00 p.m. Join Zoom
meeting from PC, Mac, Linux, 1i0S, or Android https://wsu.zoom.us/7j/
9546968402972pwd=9XJMnXCfYasJImIQEaTRB8EhX6FJobw.l&from=addon, Meeting
ID 954 6968 4029, Passcode 461531; or join by telephone: In the US +1
253 215 8782 or +1 669 900 9128 or +1 646 558 8656, or One-tap mobile
call +12532158782,,95469684029# or +16699009128,,95469684029#. (Enter
meeting ID and passcode when prompted.) No in-person hearing locations
are being scheduled for this hearing.

Date of Intended Adoption: November 15, 2024.

Submit Written Comments to: Deborah Bartlett, Rules Coordinator,
P.0. Box 641225, Pullman, WA 99164-1225, email prf.forms@wsu.edu, by
October 8, 2024.

Assistance for Persons with Disabilities: Contact Joy Faerber,
phone 509-335-2005, email prf.forms@wsu.edu, by October 4, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Washington State university
(university) is updating the rules regarding standards of conduct for
students, chapter 504-26 WAC.

Reasons Supporting Proposal: The university is modifying, clari-
fying, and updating standards of conduct for students to comply with
Title IX regulations and improve the university's conduct and academic
integrity violation processes.

The United States Department of Education (DOE) promulgated regu-
lations updating the requirements regarding university hearings rela-
ted to students that went into effect on August 1, 2024. Among the
changes, the new rules codified in 34 C.F.R. § 106.46 (f) (3) change
how complainants, respondents, and universities are allowed to ques-
tion all witnesses in cases that involve sexual harassment and dis-
crimination. Specifically, all parties to a case must provide the
question to the decision maker who must make a determination regarding
its relevance and permissibility under the new regulations before that
question is posed to the witness. The university can lose federal
funding from DOE if it does not comply with the new regulations.

Statutory Authority for Adoption: RCW 28B.30.150.

Rule is necessary because of federal law, Education Amendments
Act of 1972, 20 U.S.C. §S 1681 - 1688 (2018).

Name of Proponent: Public.

Name of Agency Personnel Responsible for Karen Metzner, Director,
Center for Community Standards, French Administration 130, Pullman, WA
99164-1013, 509-335-4532; Implementation: Romando Nash, Washington
State University Pullman Vice Chancellor of Student Affairs, Lighty
360, Pullman, WA 99164-1066, 509-335-2643; and Enforcement: Chris Ri-
ley-Tillmant, Provost and Executive Vice President, French Administra-
tion 432, Pullman, WA 99164-1046, 509-335-8915.

A school district fiscal impact statement is not required under
RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW 34.05.328. The
university does not consider these rules to be significant legislative
rules.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute
or regulations. Citation of the specific federal statute or
regulation and description of the consequences to the state
if the rule is not adopted: Title IX (Education Amendments
Act of 1972, 2018).

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rules adopt, amend, or
repeal a procedure, practice, or requirement relating to
agency hearings; or a filing or related process regquirement
for applying to an agency for a license or permit.

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: These rule changes relate to agency
hearings which are not subject to violation by a nongovernment party.
Title IX rules require the university to initiate investigations and
conduct hearings related to allegations of sexual discrimination and
harassment. The rules are intended to comply with the university's ob-
ligations under Title IX.

Scope of exemption for rule proposal:

Is fully exempt.

September 4, 2024

Deborah L. Bartlett

Director, Procedures, Records, and Forms
and University Rules Coordinator

OTS-5764.1

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-001 Preamble. Students have the responsibility to
read and be familiar with the standards of conduct, to abide by them,
and to understand that violations of these standards, if the student
is found responsible, will result in educational sanctions and/or rem-
edies for cases in which executive policy 15 is implicated. The dean
of students or designee is the person designated by the university
president to be responsible for the administration of the standards of
conduct.

Washington State University has a long-standing commitment to
providing students with a holistic learning experience both in and out
of the classroom. Students are expected to uphold and be accountable
to our standards of conduct to foster a safe, healthy, and inclusive
campus community. The basic philosophy behind the standards of conduct
and processes 1s one of education, centered on student learning
through personal development and accountability. Therefore, the stu-
dent conduct process is designed to support students, guide and cor-
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rect behaviors, challenge students to make better choices, protect the
rights of all students, and support a safe environment for students,
the university, and the community at large.

The university strives to provide a fair process for every stu-
dent without bias or favor regardless of socioeconomic status, person-
al or social connections, sex (including sex stereotypes, sex charac-
teristics, pregnancy or related conditions, sexual orientation, and

gender identity), race, ((sex—andfor gender—sexuvatorientation—gen—
der—identityeor—expressieny)) religion, age, color, creed, national or

ethnic origin, marital status, genetic information, status as an hono-
rably discharged or protected veteran or member of the military, phys-
ical, mental, or sensory disability, including the use of a trained
service animal, or immigration or citizenship status, except as au-
thorized by federal or state law, regulation, or government contract.
It also has responsibility to inform and educate the university com-
munity, parents, and the public at large on these standards, uphold
them, and exercise the authority to take educational and/or discipli-
nary action accordingly.

AMENDATORY SECTION (Amending WSR 24-10-031, filed 4/23/24, effective
5/24/24)

WAC 504-26-010 Definitions. Words and phrases used in the
standards of conduct regardless of their associated gender identity
include all genders. Words and phrases used in the standards of con-
duct in the singular or plural encompass both the singular and the
plural, unless the context clearly indicates otherwise. For purposes
of the standards of conduct, the following definitions apply:

(1) Academic integrity hearing board. Teaching faculty and stu-
dent representatives who are authorized by the university to review an
instructor's ( (geterminatieon)) decision that a student violated uni-
versity academic integrity policies and whether or not the ((ewteeme
prepoesed)) academic sanction assigned by the instructor is in keeping
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115 to consider
1

faculty,
-26

authorized in accordance with WAC 504

The group of students,

(

(

cision maker's determination as to whether a student or registered
student organization has violated the standards of conduct and any

sanctions and/or remedies assigned

)

3

collectively,
appeals from a

(3) Brief adjudication.
(a) The process by which a conduct officer or conduct board may

adjudicate student conduct matters

( ()

((

Brief adjudication is not permissible for matters that

sex discrimination or

)) -

(( ))

(1) Would constitute
based harassment

sex
ane) )

or

.
L

)

(

(

EP15

s executive policy 15

((

as defined in the university

ii

Where possible sanctions

loss of recogni-

include expulsion,

7))

or revocation of degree.

tion,

conduct

"

"

conduct officer hearing,

"brief adjudicative proceeding

Also referred to as a "

(b)

board hearing,

or

(4) CCR.

The university's office of compliance and civil

( ()

rights.

The university's center for community standards.

(5) CCs.

Community standards boards.

((46)))

(6)
sity appeals board,

univer-—

or any other

University conduct board,

academic integrity hearing board,
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panel of individuals empowered to make community standards decisions
on behalf of the university.

(7) Complainant. Any person who is the alleged victim of prohibi-
ted student conduct, whether or not such person has made an actual
complaint.

(8) Conduct board. The group or individual authorized in accord-
ance with WAC 504-26-110 to adjudicate certain student conduct mat-
ters.

(9) Conduct hearing. The process in which a decision is made re-
garding a student or registered student organization's responsibility
for alleged behavior and assignment of applicable sanctions and/or
remedies, where appropriate. (Remedies may be considered for matters
implicating executive policy 15 part 15.B.) Conduct hearings include
brief adjudications and full adjudications. Also referred to as "stu-
dent conduct hearing" or "student conduct proceeding."

(10) Conduct officer. A university official authorized by the
dean of students or their designee to initiate, manage, and/or adjudi-
cate certain student conduct matters in accordance with WAC 504-26-401
and 504-26-402.

((+8y)) (11) Executive policy 15. The university's policy pro-
hibiting discrimination and harassment. Also referred to as "EP15."

(12) Faculty member. For purposes of this chapter, any person
hired by the university to conduct classroom or teaching activities or
who 1s otherwise considered by the university to be a member of its
faculty.

((3++r)) (13) Full adjudication.

(a) The process ((by—whicha—econduetPboard—adiudiecates)) for ad-
judicating matters involving ( (pessible—suspension—eofgreater—+than 310
instrgetionral—daysy) ) &

(1) Sex discrimination or sex-based harassment, or retaliation
stemming from those as underlying complaint, as defined in EP15; and

(ii) Possible sanction including expulsion, loss of recognition,
revocation of degree, or ((ethermatters—asdetermined by —theuniver—
sity)) otherwise utilized at the discretion of the CCS when deemed ap-
propriate, in accordance with WAC 504-26-401(4) .

(b) Also referred to as "formal adjudication," "formal ((Hfex
fu+1))) adjudicative proceeding," or ((‘leenduvet—board—hearing"))
"full adijudicative proceeding."

(c) In a full adijudication, the presiding officer is also the de-
cision maker.

((3+2r)) (14) Gender identity. Having or being perceived as hav-
ing a gender identity, self-image, appearance, behavior, or expres-
sion, whether or not that gender identity, self-image, appearance, be-
havior, or expression is different from that traditionally associated
with the sex assigned to the person at birth.

((+3>)) (15) Member of the university community. Includes any
person who is a student, faculty member, university official, any per-
son employed by the university, or any person with a relationship with
the university, including guests of and visitors to the university. A
person's status in a particular situation is determined by the dean of
students or designee.

((+4>)) (16) Parties. The parties to a ((stwdent)) conduct
preoeeeding)) hearing must include the university and the respondent.

(("I’"In PN o 1 = ot a1~ PSR- EEWAT SR 2~ Nk i v 71 v + 1 ~117 e oo 1 £
LI b/LA.J. e - [ i S (&8 u_)L_\_A\_A T VULL\_A\_A\_/L_ T T C - VVLJ. - C1IT @ N - - \jK_AL_J.ULLu), [ S -
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Where the conduct hearing includes allegations that constitute viola-
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tions of EP15, the parties may include the university, the respondent,
and the complainant. The university may designate other complainants
as parties to conduct proceedings including, but not limited to,
harmed parties. The dean of students or their designee determines par-

ty status ((fer—ecomplairmants)).

( (HH5)r—Reecogrized—or)) (17) Registered student organization. A
group of students, collectively, that has complied with the formal re-
quirements for university recognition ((er—registratioen)).

((+6))) (18) Respondent. A student or ((reecogrizee—o¥r)) regis-
tered student organization alleged to have violated these standards of
conduct.

((+H-)) (19) Staff. Individuals emploved by the university of
any rank or classification who are not considered faculty members as
defined in subsection (12) of this section.

(20) Standards of conduct. The standards of conduct for students
outlined in this chapter.

((+8>)) (21) Student. For the purposes of this chapter, any per-
son who:

(a) Is enrolled in at least one undergraduate, graduate, or pro-
fessional studies course at the university;

(b) Has been notified of their acceptance for admission but has
not yet registered for their course(s);

(c) Is eligible to reenroll in classes without reapplying.

((H3S%y)) (22) Title IX. Title IX of the Education Amendments Act
of 1972, 20 U.S.C. 1681 and its implementing 34 C.F.R. Part 106.

((4209)) (23) University. Washington State University.

((21F)) (24) University official. Any person employed by the
university, performing assigned administrative or professional respon-
sibilities.

((22F)) (25) University premises. All land, buildings, facili-
ties, vehicles, websites, and other property in the possession of or
owned, used, or controlled by the university (including adjacent
streets and sidewalks), including its study abroad program sites, as
well as university-sponsored or hosted online platforms.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-015 Jurisdiction and applicability—Relationship to
other proceedings. (1) General. The standards of conduct apply to
conduct that occurs on university premises or in connection with uni-
versity sponsored activities, including transit to or from the activi-
ty.

(2) Off-campus conduct. In addition to subsection (1) of this
section, the standards of conduct may apply to conduct that occurs off
university premises and not in connection with university-sponsored
activities, 1f the conduct adversely affects the health and/or safety
of the university community or the pursuit of the university's vision,
mission, or values.

The university has sole discretion to make this determination. In
making this determination, the conduct officer considers whether the
alleged conduct:

(a) Requires the university to exercise jurisdiction under law or
as required by federal or state agencies;
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(b) Negatively impacted the reputation of the university or its
students;

(c) Occurred on the property of ((recegrized—o¥r)) registered stu-
dent organizations;

(d) Caused physical, mental, or emotional harm to another; or

(e) Was recognized by onlookers, complainants, or witnesses as
being carried out by a student ((er—reecegnrized)) or registered student
organization.

(3) Online conduct - Electronic communications. These standards
of conduct may be applied to behavior conducted online, via electronic
mail, text message, or other electronic means.

(4) Time frame for applicability. Each student is responsible and
accountable for their conduct from the time of application for admis-
sion through the actual conferral of a degree, even though conduct may
occur before classes begin or after classes end, as well as during the
academic year and during periods between terms of actual enrollment.
These standards apply to a student's conduct during that time frame,
even if the student withdraws from school, takes a leave of absence,
or graduates.

(5) Group accountability. ((Reeegrized—o¥)) Registered student
organizations that violate university policies and the standards of
conduct are subject to sanctions. A ((reecegrized—o¥)) registered stu-
dent organization may be held accountable for the behavior of its of-
ficers, members, or guests when the university demonstrates that:

(a) The organization or its officers should have foreseen that
behavior constituting a violation was likely to occur, yet failed to
take reasonable precautions against such behavior;

(b) A policy or practice of the organization was responsible for
a violation; or

(c) The behavior constituting a violation was committed by, con-
doned by, or involved a number of organization officers, members, or
guests.

(6) International and national study programs. Students who par-
ticipate in any university-sponsored or sanctioned international or
national study program must observe the following rules and regula-
tions:

(a) The laws of the host country and/or state;

(b) The academic and disciplinary regulations of the educational
institution or residential housing program where the student is study-
ing;

(c) Any other agreements related to the student's study program;
and

(d) These standards of conduct.

(7) Academic and professional standards. Nothing in these stand-
ards of conduct is to be construed as limiting academic action that
may be taken by a program or other academic unit against a respondent
who, based on an established violation of these standards or other-
wise, demonstrates a failure to meet the academic and/or professional
standards of the program.

(8) Relationship between student conduct process and other legal
processes. The university is not required to stay a ((stgdent)) con-
duct ((preeeeding)) hearing pending any criminal or civil proceeding,
nor must the disposition of any such criminal or civil proceeding con-
trol the outcome of any ((stwdent)) conduct ((preeceeding)) hearing.
Respondents may choose to remain silent during conduct proceedings, in
accordance with WAC 504-26-045.
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AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-020 Advisors and representatives. (1) Advisors. Any
party may have an advisor of their choice, provided that person agrees
to serve as an advisor, to be present during all stages of a conduct
process. A list of university employees who are trained advisors is
provided upon a party's request. Advisors can provide support at no
cost to the party. Advisors may assist any party engaged in the con-
duct process and attend meetings and hearings. Advisors may not be
witnesses to the alleged behavior. Advisors may not be employed in
CCs.

(2) Advisors in conduct ( (meetings—and—econduet—officer)) hear-
ings. During any conduct meeting ((er—eceonduet—-officer—hearing)), brief

adjudicative hearing, or full adjudicative hearing, breaks may be tak-
en, within reason, to allow a party to consult with their advisor.
However, advisors are not permitted to speak on behalf of parties( (=

; s . : : H . _ Cer 11 1 i

m + 9 o~ e BN BN EE T Fra v A g e ~ Atz o o T IS SR N NE S 2 I i A+
1T L_J.Ll\ju_) [y ysw s \NAWS I AW B W Uy w |\ N S S - T (_A.J.J.Ll\ju_), (_A.\_AVJ.\_)UJ.\_) (& g = TTO T b/ R S S w A8 |y
speak—eon—Ppbehalfeof parties)), except that in ((ecorduet—Pbeoardhear—
iags)) full adijudicative proceedings, advisors are permitted to ((ask

i

)) direct questions ( (as—instrgetedby—=a
party)) for witnesses to the presiding officer.

((#4)r)) (3) Representatives. A party may choose to be represented
during a full adjudication, at their own expense. Only persons cur-
rently admitted to practice law, including licensed legal interns, are
permltted to act as representatives. Representatives are not permitted

in ((conduet—eofficer hearings)) brief adjudications; however, persons

currently admitted to practice law may participate as advisors in
( (eonduet—officerhearings)) brief adjudications.

((#5)F)) (4) As a condition of participation in the conduct proc-
ess, CCS may require advisors and representatives to sign a statement
agreeing to comply with legal requirements and university rules in-
cluding, but not limited to, requirements related to confidentiality
of student information.

((#6)r)) (5) Questions regarding logistical and administrative is-
sues are to be directed to the ((presidingeffieer—eo¥r)) conduct offi-
cer, community standards board chair, or presiding officer, as appli-
cable, who may impose reasonable conditions upon participation of ad-
visors and representatives.

AMENDATORY SECTION (Amending WSR 18-23-083, filed 11/19/18, effective
12/20/18)

WAC 504-26-025 Confidentiality and participation in student con-
duct hearings. Student conduct meetings and hearings are closed to
public observation. The parties and their advisors or representatives
may attend the entire hearing, excluding deliberations. Admission of
any other person to the hearing is at the discretion of the conduct
officer, community standards board chair, or presiding officer, as ap-
plicable. For convenience, or to accommodate concerns for the personal
safety, well-being, or fears of confrontation of any party or witness,
the conduct officer, community standards board chair, or presiding of-
ficer may allow participation remotely, in separate rooms, or by other
means.
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AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-030 Consolidation. 1In any student conduct matter in
which there are common issues or parties, the conduct officer ((ex
presieing—eoffiecer) ), community standards board chair, or presiding of-
ficer, as applicable, may decide to consolidate the proceedings. This
decision is within the sole discretion of the conduct officer ( (e
presiding—eoffiecer) ), community standards board chair, or presiding of-
ficer.

AMENDATORY SECTION (Amending WSR 18-23-083, filed 11/19/18, effective
12/20/18)

WAC 504-26-035 Service and notification. Service of all univer-
sity notices under this chapter is sent by electronic mail addressed
to the party's university-issued email address or, if the party does
not have a university-issued email address, to the email address on
record with the university. Service is complete when the email is sent
to the email address. Service may also be accomplished by personal de-
livery or regular U.S. mail. Notifications wvia regular U.S. mail are
sent to the party's last known address or the address on file with the
university registrar, and service is complete on the date the notice
is placed in the mail. The student is responsible for maintaining an
updated mailing address on file with the registrar. ((Reecegrized—o¥r))
Registered student organizations are responsible for updating their
mailing address on file with the center for fraternity and sorority
life, university recreation, or student ( (imvelvement)) engagement
services. Deadlines described in this chapter begin the date the noti-
fication is sent via email, personally delivered, or placed in regular
U.S. mail.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-045 Evidence. (1) Evidence, including hearsay evi-
dence, is admissible in student conduct proceedings if, in the judg-
ment of the conduct officer or presiding officer, it is the kind of
evidence that reasonably prudent persons are accustomed to rely on in
the conduct of their affairs. The conduct officer or presiding officer
determines the admissibility and relevance of all information and evi-
dence.

(2) ((Fhe—sexvat—histery—of)) A complainant's sexual interests or
prior sexual conduct is not relevant and not admissible in a ((s&u—
dent)) conduct ((preeeeding)) hearing unless such evidence ((about—the
comptainant's—Ssexuatlpredispositioneor prier sexgatl—Pbehavioer)) 1s of-
fered to prove that someone other than the respondent committed the
conduct alleged by the complainant, or if the questions and evidence
concern specific incidents of the complainant's prior sexual behavior
with respect to the respondent and are offered to prove consent. The
fact of prior consensual sexual conduct between a complainant and a
respondent does not by itself demonstrate or imply the complainant's
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consent to the alleged conduct or preclude determination that the con-
duct occurred.

(3) For matters involving conduct implicating EP15, evidence that
was provided to a confidential employee is not admissible, unless the
person to whom the privilege or confidentiality is owed has voluntari-
ly waived the privilege or confidentiality.

(4) Parties may choose to remain silent during conduct proceed-
ings, recognizing that they give up the opportunity to explain their
version of events and that the decision is made based on the informa-
tion presented at the hearing. No party must be compelled to give
self-incriminating evidence, and no negative inference will be drawn
from a party's refusal to participate in any stage of the conduct pro-
ceeding. If either party does not attend or participate in a hearing,
the ((ecorduwet—officeror conduet—board)) decision maker may resolve
the matter based on the information available at the time of the hear-
ing.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-050 Supportive measures. (1) While a student conduct
matter is pending, the university may take a number of supportive
measures on an interim basis to ensure the preservation of the educa-
tional experience and the overall university environment of the par-
ties.

(a) These actions may include, but are not limited to:

(1) A no-contact directive assigned to any party;

(ii) University housing room change for one or more involved par-
ties; and/or

(iii) Changes in academic schedules or assignments for one or
more involved parties.

(b) These actions for registered ((er—reeceognaized)) student organ-
izations may include, but are not limited to:

(i) Loss of recognition;

(ii) Restriction of specified operational activities.

(2) University departments implementing supportive measures must
coordinate with CCS or CCR, as applicable, which advises the parties
of the supportive measures and the process for challenging them. For

matters involving ( (Ehe—ugniversity'ls—execeutivepoltieyI5—+thedepart—
mepts—mustalso—econsutt—with CER—regarding)) EP15, CCR or its designee

facilities supportive measures. For all other alleged standards of
conduct violations, CCS facilitates supportive measures. Supportive
measures are not sanctions and do not imply or assume responsibility
for a violation of the standards of conduct.

AMENDATORY SECTION (Amending WSR 24-10-031, filed 4/23/24, effective
5/24/24)

WAC 504-26-100 Presiding officers. Full adjudicative proceed-
ings are conducted by ((%he—eeﬂdﬁe%—beafd—aﬂd—a%e—p%es%ded—e%ef—by—aﬂ

Tz a7 CA a Jla~nmrmand + et a4~ ] + 1 at 4+ £ Wl a e~
LTI 1TV IO D VVJ.J.U J.u_) J Sy TS A8 [y J.(_A.\_/ L_J.\_/ J.(_A.VV J.J.J. CIT [y @ A - VV(_A.\_)J.J.J.Ll\j 1T
are—has—Fudieial—training)) a preSldlnq officer/decision maker who is

designated by the university in accordance with WAC 504-04-020.
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(1) The presiding officer's role is to:

(a) Ensure a fair and impartial process ( (arad—as—Ftimited—to—mak
ing) ) s

(b) Make procedural and evidentiary rulings ( (apd—hapdding));

(c) Handle logistical and other matters related to facilitating
the proceedings ((e)).

(d) Ensure compliance with legal requirements; and

(e) Deliver a decision letter to the parties in accordance with
WAC 504-26-403.

(2) The presiding officer must transmit a full and complete re-
cord of the proceedings to CCS ( (emd—the—eonduet—Pboeard)), including
such comments upon demeanor of witnesses as the presiding officer
deems relevant, in accordance with RCW 34.05.461. ((Fhe—presidingof—

£ o o ot ot
[ S - \w sy =) TTO T vV O .

AMENDATORY SECTION (Amending WSR 24-10-031, filed 4/23/24, effective
5/24/24)

WAC 504-26-105 Recruitment, appointment, and term of ((eenduet
and—appeals)) community standards board members. A committee convened
by the dean of students and comprised of students, staff, and/or fac-
ulty members ((apd—cenvened—by—the dean—-ofstudents)) selects a pool
of members of the university community to serve as ((eonduet—boarda
members—and—appeats)) community standards board members.

(1) Pool members are ((appreoved)) appointed by the university
president or designee and must be in good standing with the universi-

ty. Pool members serve a maximum term of four calendar years but may
apply to serve another four-year term after a break of two years.
Terms of pool members are staggered. CCS is not involved in the selec-
tion processes for board members. CCS may assist in the recruitment
process for board members.

(2) If a community standards board member fails to meet estab-
lished expectations, their appointment may be terminated, in writing,
by the university president or designee.

AMENDATORY SECTION (Amending WSR 24-10-031, filed 4/23/24, effective
5/24/24)

WAC 504-26-110 Composition of conduct board. A conduct board
may consist of one person or multiple persons selected from the pool
of ((appreved)) appointed university community members in accordance
with WAC 504-26-105. ( (Fhe—presidingeofficeris not—a member—of—+the
eeondget—Pboard<)) No conduct board member may serve on a case if the
member previously served on a board in a case involving the same com-
plainant or respondent.

NEW SECTION

WAC 504-26-112 Community standards board chairs. (1) The chair
is responsible for ensuring:
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(a) A fair and impartial process for all parties named in the
hearing; and

(b) A written letter representing the decision of the board is
provided to CCS for distribution to the parties.

(2) One member of the community standards board is designated as
the chair of the board. The chair is a voting member of the community
standards board.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-115 Composition of appeals board. (1) An appeals
board ((must)) may consist of:

(a) The director of CCS or designee;

(b) The director of CCR or designee; or

(

c) A panel of at least three members. ((A—euweorumof—three—is

areeded—+to—reviewamatters))

(d) The appeals board is the university's reviewing officer as
that term is defined under RCW 34.05.464(4).

(2) Where a panel is utilized, a minimum of one appeals board
member hearing a matter must be a student. The remaining members may
be students, ((er—fuoti—time—eorpart—time)) faculty, or staff ((ef—any
rapk—eor—etassifieation)) . No appeals board member may serve on a case
if the member previously served on a board in a case involving the

same complainant or respondent. ((ore—member—of—theappeats—board
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NEW SECTION

WAC 504-26-117 Composition of academic integrity hearing board.
The academic integrity hearing board must consist of a minimum of one
member. Where a panel is utilized, a minimum of one academic integrity
board member hearing a matter must be a faculty member. The remaining
members may be students or faculty. No academic integrity hearing
board member may serve on a case if the member previously served on a
board in a case involving the same student.

In hearings involving graduate respondents, board memberships are
comprised to include graduate students and graduate teaching faculty
to the extent possible.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-120 Training. (1) Conduct and appeals board members.
Conduct board members and appeals board members must not participate
in any student conduct matter until, at a minimum, training in the
following areas has been completed:

(a) Diversity, equity, inclusion, and implicit bias;
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(b) Student development and student conduct philosophies, includ-
ing the educational component of the student conduct process;

(c) Fair and equitable decision making, including:

i) Due process;

ii) Standards of proof;

iii) Relevant and admissible evidence;

iv) Conflict of interest; and

v) Identifying bias;

d) Sexual assault and gender-based violence;
e) Alcohol and drug prevention;

f) Sanctioning principles and guidelines; and

(g) Title IX regulatory definitions, jurisdiction, and grievance
processes.

(2) Conduct officers. Conduct officers must not participate in
any student conduct matter until, at a minimum, training in the fol-
lowing areas has been completed:

(a) Alternative dispute resolution;

(b) Restorative justice; and

(c) All training required of board members (see subsection (1) of
this section).

(3) Presiding and reviewing officers. Presiding and reviewing of-
ficers must not participate in any student conduct matter until, at a
minimum, training in the following areas has been completed:

(a) Diversity, equity, inclusion, and implicit bias;

(b) Student development and student conduct philosophies, includ-
ing the educational component of the student conduct process;

(c) Title IX regulatory definitions, jurisdiction, and grievance
processes.

(4) Academic integrity hearing board members. Academic integrity
hearing board members must not participate in any student conduct mat-
ter until, at a minimum, training in the following areas has been com-
pleted:

(a) Diversity, equity, inclusion, and implicit bias;

(b) Student development and student conduct philosophies, includ-
ing the educational component of the student conduct process;

(c) Fair and equitable decision making, including:

i) Due process;

ii) Standards of proof;

iii) Relevant and admissible evidence;
iv) Conflict of interest; and

(v) TIdentifving bias.

(5) Renewal of training. Training must be renewed on a biennial
basis, except for decision makers who hear EP15 matters, who are re-
gquired to take Title IX requlatory training annually.

(
(
(
(
(
(
(
(

(
(
(
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AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-125 Recusal. (1) Notification of names of conduct
officers and board members. All parties must be notified of the names
of conduct officers ((—eonduet—Pboardmembersy)) and/or ((appeats))

community standards board members assigned to their case no later than

seven calendar days prior to the hearing ( (er—appeats—boardmeeting))
date.
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(2) Requesting recusal of conduct officers and board members. A

party requesting recusal of a conduct officer or ( (conduwetiappeats))
community standards board member must demonstrate good cause includ-

ing, but not limited to, conflict of interest or bias. For ( (eenduet

brief adjudicative proceedings,
responsible for granting or denying requests.

(3) Presiding officer. Requests for recusal of the presiding of-
ficer are governed by the model rules of procedure, WAC 10-08-050(2).

(4) Reviewing officer. A party requesting recusal of a reviewing
officer must demonstrate good cause including, but not limited to,
conflict of interest or bias. The dean of students or designee is re-
sponsible for granting or denving requests.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-201 Misconduct—Rules and regulations. Any student
or ((reeognized—or)) registered student organization found to have
committed, assisted, conspired, or attempted to commit the following
misconduct (WAC 504-26-202 through 504-26-230) is subject to the dis-
ciplinary sanctions outlined in WAC 504-26-425.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-202 Acts of dishonesty. Acts of dishonesty are de-
fined as:

(1) Academic integrity violations.

(a) Use of unauthorized materials in taking guizzes, tests, or
examinations, or giving or receiving unauthorized assistance by any
means, including talking, copyving information from another student,
using electronic devices, or taking an examination for another stu-
dent.

(b) Use of sources bevond those authorized by the instructor in
writing papers, preparing reports, solving problems, or carrying out
other assignments.

(c) Acquisition or possession of tests or other academic material
belonging to a member of the university faculty or staff when acguired
without the permission of the university faculty or staff member.

(d) Fabrication, which is the intentional invention or counter-
feiting of information in the course of an academic activity. Fabrica-
tion includes, but is not limited to:

(1) Counterfeiting data, research results, information, or proce-
dures with inadequate foundation in fact. The office of research must
be consulted in matters involving alleged research misconduct as that
term is defined in the university's executive policy 33.

(11i) Counterfeiting a record of internship or practicum experien-—

ces.
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(1ii) Submitting a false excuse for absence or tardiness or a
false explanation for failing to complete a class requirement or
scheduled examination at the appointed date and time.

(e) Engaging in any behavior for the purpose of gaining an unfair
advantage specifically prohibited by a faculty member in the course
syllabus or class discussion.

(f) Research misconduct. Falsification, fabrication, plagiarism,
or other forms of dishonesty in scientific and scholarly research are
prohibited. Complaints and inqgquiries involving cases of research mis-
conduct are managed according to the university's policy for respond-
ing to allegations of research misconduct, executive policy 33. A
finding of research misconduct is subject to sanctions by CCS.

(g) Unauthorized collaboration on assignments.

(h) Intentionally obtaining unauthorized knowledge of examination
materials.

(1) Plagiarism. Presenting the information, ideas, or phrasing of
another person as the student's own work without proper acknowledgment
of the source. This includes submitting a commercially prepared paper
or research project or submitting for academic credit any work done by
someone else. The term "plagiarism”" includes, but is not limited to,
the use, by paraphrase or direct gquotation, of the published or unpub-
lished work of another person without full and clear acknowledgment.
It also includes the unacknowledged use of materials prepared by an-
other person or agency engaded in the selling of term papers or other
academic materials.

(1) Unauthorized multiple submission of the same work.

(k) Sabotage of others' work.

(1) Tampering with or falsifving records.

(m) Violating any other academic rule or standards specified in
published course policies.

(n) Unauthorized use of artificial intelligence to complete
course reguirements including, but not limited to, papers, homework
assignments, and tests.

(2) Knowingly furnishing false information, knowingly omitting
relevant information, or knowingly misrepresenting information to any
person, including university officials, faculty members, or adminis-
trators. It is not a violation of this section to refuse to give self-
incriminating evidence to a university official, faculty member, or
administrator. (See WAC 504-26-045.)

(3) Forgery, alteration, or misuse of any university document or
record, or instrument of identification whether issued by the univer-
sity or other state or federal agency.

(4) Fraud.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-204 Physical harm or ((direet)) threat. (1) Physical
harm ( (—&treect—threats,—and/for other conduet +that uvndermines—the safe—
ty—of—the—university community or anypersen~)) includes, but is not
limited to, any injury, damage, or impairment to the body caused to
another person.

(2) Threat includes, but is not limited to, a statement of an in-
tention to inflict pain, injury, damage, or other hostile action to

another person. Threat can come in the form of actions or words.
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Threat does not include speech that is protected under the first
amendment.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-206 Hazing. (1) Hazing includes any act committed as
part of a person's recruitment, initiation, pledging, admission into,
or affiliation with a ((reeceogrized—o¥r)) registered student organiza-
tion, athletic team, or living group, or any pastime or amusement en-
gaged in with respect to such an organization, athletic team, or liv-
ing group that causes, or is likely to cause, bodily danger or physi-
cal harm, or psychological or emotional harm, regardless of the per-
son's willingness to participate.

(2) Hazing activities may include, but are not limited to:

(a) Use of alcohol during activities targeted towards new mem-
bers;

(b) Striking another person whether by use of any object or one's
body;

(c) Creation of excessive fatigue;

(d) Physical and/or psychological shock;

(e) Morally degrading or humiliating games or activities;

(f) Causing, directing, coercing, or forcing a person to consume
any food, liquid, alcohol, drug, or other substance regardless of the
person's willingness to participate;

(g) Unreasonable or unnatural physical activity.

(3) Hazing does not include practice, training, conditioning and
eligibility requirements for customary athletic events such as intra-
mural or club sports and NCAA athletics, or other similar contests or
competitions.

(4) Hazing is prohibited both on and off campus.

AMENDATORY SECTION (Amending WSR 08-05-001, filed 2/6/08, effective
3/8/08)

WAC 504-26-207 Failure to comply with university officials or
law enforcement officers. Failure to:

(1) Comply with lawful directions of university officials and/or
law enforcement officers acting in performance of their duties; and/or
( (Fattore—+o))

(2) TIdentify oneself to these persons when requested to do so;
and/or

(3) Comply with an informal resolution facilitated under EP15.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-209 Violation of university policy, rule, or regula-
tion. Violation of any university policy, rule, or regulation pub-
lished electronically on the university website or in hard copy in-
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cluding, but not limited to, the university's alcohol and drug policy,
( (exeewtive—potiey—3+5)) EP15, and housing and residence life policy.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-213 ( (Firearms—and-dangerous)) Weapons. (1) No stu-
dent may possess or use any firearm ((tirpetudingairseoft—aguns))), ex-

plosive (including fireworks), dangerous chemicals (excluding pepper
spray), or other dangerous weapons or instrumentalities (including
tasers and airsoft guns) on university premises.

(2) This prohibition does not apply to possession of such items
for authorized university purposes; possession of such items by au-
thorized law enforcement officers; or individuals who have obtained
prior written approval from the university chief of police, president,
or designee.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-219 Abuse of the student conduct system. Abuse of
the student conduct system is defined as:

(1) Filing fraudulent charges or initiating a university conduct
proceeding in bad faith.

(2) Attempting to discourage an individual's proper participation
in, or use of, the student conduct system.

(3) Attempting to influence the impartiality of a member of the
university conduct system prior to, and/or during the course of, any
( (aprtversity)) conduct ((beard)) proceeding.

(4) Harassment (verbal, written, or physical) and/or intimidation
of a member of a ((uaiversity—eonduet)) community standards board, any
individual involved in the conduct process, any CCR investigator or
CCR informal resolution facilitator during a CCR investigation, or any

conduct officer before, during, and/or after any university conduct
proceeding.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-220 Discriminatory harassment. (1) Unwelcome, inten-
tional conduct on the basis of race; ((sex—andleor gender; sexgatori—
rEatieon—gender—tdentityor—expressieny)) religion; age; color;

creed; national or ethnic origin; marital status; genetic information;
status as an honorably discharged veteran, protected veteran, or mem-
ber of the military; physical, mental, or sensory disability (includ-
ing disability requiring the use of a trained service animal); or im-
migration or citizenship status, except as authorized by federal or
state law, regulation, or government ( (praetiee)) contract, which is
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SO severe or pervasive, and objectively offensive, that it substan-
tially and unreasonably:

(a) Interferes with, or has the potential to interfere with, an
individual's ability to participate in university employment, educa-
tion, programs, or activities;

(b) Adversely alters the condition of an individual's university
employment, education, or participation status;

(c) Creates an objectively abusive employment, program, or educa-
tional environment; or

(d) Results in a material or substantial disruption of the uni-
versity's operations or the rights of students, staff, faculty, visi-
tors, or program participants.

(2) In determining if conduct is harassing, the totality of the
circumstances are assessed including, but not limited to, the follow-
ing factors:

(a) Severity;

(b) Frequency of the discrimination;

(c) Status of the ((reporting and responding)) complainant and
respondent parties and their relationship to each other;

(d) Physicality, threats, or endangerment; and

(e) Whether or not the conduct could be reasonably considered
protected speech or serving some other lawful purpose.

AMENDATORY SECTION (Amending WSR 21-07-057, filed 3/15/21, effective
4/15/21)

WAC 504-26-221 Sexual ((miseconduet)) assault. (1) Sexual ( (mis—
eeonduet)) assault is an egregious form of ((sex—diserimination/sesy—
a+)) sex—-based harassment. Sexual ((miseenduet)) assault is defined
as((=)) follows. (Note: The following sexual assault definitions are
updated in the National Incident-Based Reporting System (NIBRS) User
Manual which is available online on the Federal Bureau of Investiga-
tion (FBI) UCR Technical Specifications website at https://le.fbi.gov/
informational-tools/ucr/. Where the definitions are updated in the
NIBRS User Manual, the updated definitions apply.)

(a) Sex offense. Any sexual act directed against another person,
without the consent of the ((¥i+etim)) complainant, including instances
where the ((s¥ietim)) complainant is incapable of giving consent.

(b) Rape (except statutory rape). ((Fhe—ecarpral—krowlcdge—-of—=
persen)) Penetration, no matter how slight, of the vagina or anus with
any body part or object, or oral penetration by a sex organ of another
person, or by a sex-related obiject, without the consent of the ((¥te—
£4m) ) complainant, including instances where the ((v¥ietim)) complai-
nant is incapable of giving consent because of their age or because of
their temporary or permanent mental or physical incapacity.
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+e})) Fondling. The touching of the private body parts of another
person for the purpose of sexual gratification, without the consent of
the ((¥+etdim)) complainant, including instances where the ((vietim))
complainant is incapable of giving consent because of their age or be-
cause of their temporary or permanent mental or physical incapacity.

((£r)) (d) Incest. Nonforcible sexual intercourse between per-
sons who are related to each other within the degrees wherein marriage
is prohibited by law.

(

o oo o] SN, U cesziial o dizae b o o PNy, I -y, S A tom o
U TThOS IT | N @ i gy L\ (€ N W irW o ma v =) AT T AV TATIT L_(_A.\j A AT O CTTIT - [ S N CITT P S - OWIT [@aw §
ot e S S~ v+ hoanafi+ I PR P N N, IR i 1
vV TIIT L_(_A.\j A\ . Py IT J.J_L_, L\ ey Py IT 1T L . AV TATIT L_(_A.\j (_A.LL_YULL O CIT - CITITTAIT CITT
- e e see Lo s o B T TN AU LR | P I AN PR R
1T Py J.Ll\j Ar/J_UJ_L_ \_A, [y ysw s CITITTACT Py PN N €7 N VA N N \w sy =) IO T o CIT WIS AN B SrUD ) Ui B U W B W)
- £+ e IO NG N o R O I N TP, AN Tsemrnn ] o
1T A CITT O CIT - =) T T T o T U T T T |\ . TS =) Ar/J.(_AJ.Ll A8 (&9 AW v, . J_IA(_A.J.llL./J_ =)
PR, | B I L VU VA IR ot oo O I I [ I SO
S T T Ar/J.UJ_ CT T IOUIT J.ll(_A._Y [ N Y A B P AW I AW (& g = IO T [ S ) i A8 T
(2N O onood o IOSPND S S LA SIE I = T + 1 LN I S S e £ S~ Ao
\J_[ (_A.LA\_)J.LL\j A\ . [ g i w J.llb/ L_J.Ll\j |l \ @ RwFw) CITT J_le/ub/uk/J. CT T IOUTT L AT O CTTIT -
oraon + D I (AU e ok F gy
b/ 1O IIT |y \j(_A.J_Ll =) AT T AV TATIT L_(_A.\j VvV - o T O CITT - b/ 1O U1 T o

at
B
8]
0]
s

;

+)r)) (e) Statutory rape. Nonforcible sexual intercourse with a
person who is under the statutory age of consent.

( (H—Sexuvally based—stalkingandteorPbullyings))

(2) Consent. Consent to any sexual activity must be clear, know-
ing, and voluntary. Anything less is equivalent to a "no." Clear,
knowing, and voluntary consent to sexual activity requires that, at
the time of the act, and throughout the sexual contact, all parties
actively express words or conduct that a reasonable person would con-
clude demonstrates clear permission regarding willingness to engage in
sexual activity and the conditions of such activity. Consent is ac-
tive; silence or passivity is not consent. Even if words or conduct
alone seem to imply consent, sexual activity is nonconsensual when:

(a) Force or coercion is threatened or used to procure compliance
with the sexual activity.

(1) Force is the use of physical violence, physical force,
threat, or intimidation to overcome resistance or gain consent to sex-
ual activity.

(ii) Coercion is unreasonable pressure for sexual activity. When
an individual makes it clear through words or actions that the indi-
vidual does not want to engage in sexual contact, wants to stop, or
does not want to go past a certain point of sexual interaction, con-
tinued pressure beyond that point may be coercive. Other examples of
coercion may include using blackmail or extortion to overcome resist-
ance or gain consent to sexual activity.

(b) The person is asleep, unconscious, or physically unable to
communicate their unwillingness to engage in sexual activity; or

(c) A reasonable person would or should know that the other per-
son lacks the mental capacity at the time of the sexual activity to be
able to understand the nature or consequences of the act, whether that
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incapacity is produced by illness, defect, the influence of alcohol or
another substance, or some other cause. When alcohol or drugs are in-
volved, a person is considered incapacitated or unable to give valid
consent if the individual cannot fully understand the details of the
sexual interaction (i.e., who, what, when, where, why, and how),
and/or the individual lacks the capacity to reasonably understand the
situation and to make rational, reasonable decisions.

(3) Use of alcohol or other drugs is not a valid defense to a vi-
olation of this policy.

AMENDATORY SECTION (Amending WSR 21-07-057, filed 3/15/21, effective
4/15/21)

WAC 504-26-222 Harassment (other than ((sexual)) sex-based har-
assment or discriminatory harassment). Harassment is conduct by any
means that is severe, persistent, or pervasive, and is of such a na-
ture that it would cause a reasonable person in the ((¥tetim's)) com-
plainant's position substantial emotional distress and undermine their
ability to work, study, or participate in their reqular life activi-
ties or participate in the activities of the university, and/or ac-
tually does cause the ((vietim)) complainant substantial emotional
distress and undermines the ((wietim's)) complainant's ability to
work, study, or participate in the ((vietim's)) complainant's regular
life activities or participate in the activities of the university.

AMENDATORY SECTION (Amending WSR 21-07-057, filed 3/15/21, effective
4/15/21)

WAC 504-26-223 Stalking. (1) Stalking is engaging in a course
of conduct directed at a specific person that would cause a reasonable
person to:

(a) Fear for their safety or the safety of others; or

(b) Suffer substantial emotional distress.

(2) Course of conduct means two or more acts including, but not
limited to, acts in which the stalker directly, indirectly, or through
third parties, by any action, method, device, or means, follows, moni-
tors, observes, surveils, threatens, or communicates to or about a
person, or interferes with a person's property.

(3) Reasonable person means a reasonable person under similar
circumstances and with similar identities to the ((¥i+etim)) complai-
nant.

(4) Substantial emotional distress means significant mental suf-
fering or anguish that may, but does not necessarily, require medical
or other professional treatment or counseling.

(5) The use of alcohol or other drugs is not a valid defense to a
violation of this policy.
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AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-224 Reckless endangerment. Engaging in conduct that
creates an unreasonable risk of harm to another person or property
and/or other conduct that undermines the safety of the university com-
munity or any person. Reckless endangerment may include((s)), but is
not limited to((+)) =

(1) Operating a ((meter)) vehicle while intoxicated;

(2) Operating a vehicle with blatant disregard for the safety of
other people and/or property;

(3) Placing hazards in a public right of way;

(4) Throwing objects at moving vehicles or out of buildings;

(5) Tampering with or removing safety equipment and/or signage.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-227 ((Sexual)) Hostile environment sex-based harass-
ment. Unwelcome, ((imtentienalt)) sex-based conduct ( (—er—thebasis—of
sex—andfeor—gender—whieh)) (including conduct based on sex stereo-
types, sex characteristics, pregnancy or related conditions, sexual
orientation, or gender identity/expression) that, based on the totali-
ty of the circumstances, is subjectively and objectively offensive and

is so severe or pervasive ( (—anrd—ebjectivety—offensivesy)) that ((+£

to participate in or benefit from WSU's education programs or activi-
ties (i.e., creates a hostile environment); or

(2) Enduring the offensive conduct becomes a condition of contin-
ued employment.

AMENDATORY SECTION (Amending WSR 21-07-057, filed 3/15/21, effective
4/15/21)

WAC 504-26-231 Intimate partner violence. Intimate partner vio-
lence is defined as:

(1) Dating violence, which is defined as violence committed by a
person who is or has been in a social relationship of a romantic or
intimate nature with the ((¥+etim)) complainant. The existence of such
a relationship is determined based on the:

(a) Length of the relationship;

(b) Type of relationship; and
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(c) Frequency of interaction between the persons involved in the
relationship.

(2) Domestic violence, which is defined as a felony or misdemean-
or crime of violence committed by:

(a) A current or former spouse or intimate partner of the ((vie-
+4m) ) complainant or a person similarly situated to a spouse of the
complainant;

(b) A person with whom the ((¥vi+etim)) complainant shares a child
in common;

(c) A person who is cohabitating with, or has cohabitated with,
the ((¥+etim)) complainant as a spouse or intimate partner;

(d) A person similarly situated to a spouse of the ((vietim))
complainant under the domestic or family violence laws of Washington;
or

(e) Any other person against an adult or youth ((¥ietim)) com-
plainant who is protected from that person's act under the domestic or
family violence laws of Washington.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-401 Initiating conduct proceedings. (1) Complaints.
Any member of the university community may submit a complaint that a
student or ((reecegrized—o¥)) registered student organization violated
the standards of conduct. In matters that would constitute a violation
of ((exeewtivepoltiey—3+5)) EP1S5, the complaint must be ( (initiated
threuwgh)) submitted to CCR or initiated by CCR pursuant to EP15. In
addition, CCS may initiate conduct proceedings when it receives any
direct or indirect report of conduct that may violate the standards of
conduct.

(2) Decision not to ( (imitiacte—thecommunity Standards—proecess))
refer the matter to a hearing. Except as provided below, ((after—re-
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cismisses—the—matter-)) 1f the conduct officer decides not to ((&ai—
tHate—a—<conduet—preoceeding)) refer the matter to a hearing, the con-

duct officer must notify the reporting party in writing of the deci-
sion, the reasons for the decision, and how to seek review of the de-
cision. Conduct matters may be reopened if new relevant information
becomes known. A conduct officer cannot dismiss a matter received from
CCR where CCR completed ((e—fermat)) an investigation 1mpllcatlng
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. . . ; .
theinvestigatienls—ougteome)) EP1S5. In such cases, the ((conduet—offs
cer—muast—refer—+he)) matter must be referred to a conduct ((beard))

hearing, which must be held within 60 days of the date the CCR ( (fer-
mat)) investigation ( (repert—was—reeeived)) is completed, unless good
cause exists to extend the date of the hearing or the matter is re-
solved through agreement or alternative dispute resolution.

(3) Agreement and alternative dispute resolution. A conduct offi-
cer may resolve a matter by agreement. Agreements may be reached di-
rectly or through alternative dispute resolution including, but not
limited to, shuttle diplomacy or mediation. Parties involved in mat-
ters implicating EP15 also may participate in an informal resolution
process outlined in EP15 and the CCR procedural guidelines at any time
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prior to a determination of responsibility. When resolution of a mat-
ter is reached by agreement or alternative dispute resolution, the
agreement must be in writing and signed by the parties and the conduct
officer. In the agreement, the parties must be advised in writing
that:

(a) The disposition is final and they are waiving any right to a
hearing on the matter, including any right to appeal; and

(b) If any party decides not to sign the agreement, and the mat-
ter proceeds to a hearing, neither the agreement nor a party's refusal
to sign will be used against either party at the hearing.

(4) Referral for adjudication. Except as provided in subsection
(2) of this section, if CCS determines that a conduct hearing is war-
ranted, and the matter is not resolved through agreement or alterna-
tive dispute resolution, the matter is handled through either a ((een—
guet—eoffie £) ) brief adjudlcatlon((+—%&—aeee%da&ee—w&%h—WA€

3 i i )) in accord-

ance with WAC 504-26-402 or a full adijudicative proceeding in accord-
ance with WAC 504-26-403. In determining which process is appropriate,
CCS considers factors including, but not limited to, the nature and
severity of the allegations, the respondent's past contacts with CCS,
((emet) ) the range of possible sanctions that ((eecutd—be—assigred))
would be appropriate given the alleged conduct, and whether the al-
leged conduct constitutes sex discrimination or sex-based harassment.
A student may request ((Ehat—a—econduetboardhear—+the—ease)) a full
adjudicative proceeding, but the final decision regarding whether to
refer the matter to ((the—econduetboard forhearing)) a full adjudica-
tive proceeding for resolution is made by CCS and is not subject to
appeal.

r
T

hoaora o~
o9

AMENDATORY SECTION effective

1/1/23)

(Amending WSR 22-23-142, filed 11/21/22,

WAC 504-26-402 ((conduet—officer-hearings—{)) Brief adjudica-
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parties must be provided w1th written notice no later than seven cal-

endar days prior to ((the—econduet—officer hearing)) a brief adjudica-

tion. The notice must include:

(a) A brief description of the factual allegations or issues in-
volved;

(b) The specific standard of conduct provision(s) the respondent

is alleged to have violated;

(c) The time, date, and place of the hearing or process by which
a respondent may schedule the hearing;

(d) Information regarding what to expect during the student con-
duct process and student rights including, but not limited to:
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(1) A statement that the parties have the right to have an advi-
sor present at the hearing;

(ii) A statement regarding the right not to self-incriminate in
accordance with WAC 504-26-045;

(iii) Information regarding the right to request recusal of a
conduct officer or community standards board member under WAC
504-26-125;

(e) Available resources, including how to access an information
session ( (apd—Ftegat—reseourees—in—the—commanity));

(f) A statement that any request to modify the time or date of
the ((eendwet—offieer)) hearing should be addressed to CCS;

(g) A statement that indicates that respondents are presumed "not
responsible" for the pending allegations;

(h) A statement that violations are determined by a preponderance
of the evidence, meaning that it is more likely than not that the vio-
lation occurred.

((3r)) (2) Hearing and possible outcomes. ( (cenduet—officer
hearings—are))

(a) Brief adjudications are conducted in accordance with RCW
34.05.482 through 34.05.494. The hearing allows ( (Ehe—econduect—officer
£e)) for an objective evaluation and review of available information,

( (rear—the—parties!t —iewof the matter;—¥render)) the rendering of a
decision regarding responsibility, and ((assigr)) assigned sanctions,
as appropriate. The conduct officer may engage in further questioning
of parties and witnesses as needed to evaluate the allegations and as-
sess credibility.

((#=)r)) (b) Upon conclusion of the hearing, ((the—<conduet—officer
may—take—any—of)) the following actions may be taken:

(1) Find the respondent responsible for any or all of the alleged
violations and assign sanctlons as prov1ded in WAC 504- 26 425 ( (within

+ 1 1 3ma+ 4 2 oo~y A n o~ o (1) £ +1 - ot o .
CIT TRttt FOoRS—Ce St oeC—TrR— SO SeCtTroh 7 STt S—SeCtIoh 7

(ii) Find the respondent not responsible for any or all of the
alleged violations;

(iii) Dismiss the matter with no finding regarding responsibili-
ty, in which case the matter may be reopened at a later date if rele-
vant new information becomes known ( (=—e®

(157 n for +1h N+ v 4 + P BT SN 2N +A
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( (-4r) (3) Notice of decision and rlght to appeal. The ((eenduwe:
offiecerneo +es—the) ) parties are notified in writing of the decision

)
4
alendar days of the ((eeonduet—-officer hearing)) brief adju-
dication. This is the initial order of the university and must in-
clude:

(a) Description of the allegations that initiated the community
standards process;

(b) Description of procedural steps taken from the receipt of the
formal complaint up to and including the ( (uriversityeconduet—lboarda
hearing)) outcome of the brief adjudication, as well as a rationale
for such determinations;

(c) Appropriately numbered findings of fact and conclusions;

(d) The sanction(s) ((ardter—remedytiesy)) to be assigned, if
any, and the rationale for the sanction(s) ( (ardter—remedytiesy));

(e) Information regarding the parties' right to appeal according
to WAC 504-26-420, including the time frame for seeking review; and

(f) Notice that the initial order becomes final unless an appeal
is filed within 20 calendar days of the date the initial order is sent
to the parties.
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AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-403 ( (conduet—board-hearings—)) Full adjudica-
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iags—are)) Full adjudications are governed by the Administrative Pro-
cedure Act, RCW 34.05.413 through 34.05.476, and chapter 10-08 WAC,
Model rules of procedure, except as otherwise provided in this chap-
ter. In the event of a conflict between the rules in this chapter and
the model rules, this chapter governs.

((3r)) (2) Notice of hearing. Notice to the parties of a ((een—
duet—Pboardhearing)) full adjudicative proceeding must comply with
model rule WAC 10-08-040 and standards of conduct rule WAC 504-26-035.
In addition, information regarding the student conduct process and
student rights, as required by WAC 504-26-401 must be provided.

((#4r)) (3) Time for ((eendwet—Pboard)) hearings. The ((eenduwet
beard—hearing)) full adjudicative proceeding is scheduled ((se¥)) no
less than seven calendar days after the parties have been sent notice
of the hearing.

In accordance with WAC 10-08-090, requests to extend the time
and/or date for hearing must be addressed to the presiding officer. A
request for an extension of time is granted only upon a showing of
good cause.

((#5)F)) [(4) Subpoenas. Subpoenas may be issued and enforced in
accordance with model rule WAC 10-08-120. In determining whether to
issue, quash, or modify a subpoena, the presiding officer must give
due consideration to state and federal legal requirements including,
but not limited to, Title IX, its implementing regulations, and guid-
ance issued by the federal Office for Civil Rights. The party request-
ing the subpoena has the burden of showing that a subpoena is necessa-
ry for full disclosure of all the relevant facts and issues.

((46)>)) (5) Discovery. Depositions((+)) and interrogatories((+
aRra—physieat—or medical examinations—oef Pparties)) are not permitted in
adjudications of student conduct matters. Other forms of discovery may
be permitted at the discretion of the presiding officer; however, dis-
covery should be limited to help ensure the prompt completion of the
adjudication process.

((+F)) (6) Direct gquestioning and cross-examination. As required
by RCW 34.05.449, direct and cross-examination of witnesses is permit-
ted to the extent necessary for full disclosure of all relevant facts
and issues.

(a) For hearings involving allegations where EP15 is implicated,
parties and/or their advisors or representatives may submit direct and

Cross-— examlnatlon ( (s—econdueted—eorallythrouvgh—the party's—adviser—eor
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partymay—answer—a)) guestions to the presiding officer who asks rele-
vant, permissible, clear, and nonharassing guestions. Prior to asking
any direct and cross-examination question, the presiding officer must
first determine whether the question is relevant, permissible, clear,
and nonharassing. If a presiding officer excludes a question, the pre-
siding officer must explain the rationale for exclusion and provide
the party and/or advisor an opportunity to clarify or revise their
qguestion.

(b) For hearings involving allegations where EP15 is not implica-
ted, cross-examination is conducted orally through the party's advisor
or representative. If a party does not have an advisor or representa-
tive, an advisor is provided by the university free of charge to con-
duct cross-examination on that party's behalf. Advisors and represen-
tatives are required to engage in cross-—-examination guestioning in a
respectful manner. In no circumstance may the complainant or respond-
ent be permitted to cross-examine each other directly. Before any wit-
ness or party may answer a cross—examination guestion, the presiding
officer must first determine whether the guestion is relevant. The
presiding officer must instruct parties or witnesses not to answer
cross-examination questions that are irrelevant, immaterial, or unduly
repetitious.

((48)F)) (7) Decision requirements. Decisions regarding responsi-
bility and sanctions are made by ((amajerity—eof—the—econduetPboard
hearing—the—matter)) the presiding officer.

((4%))) (8) Notice of decision and right to appeal. Within 10
calendar days of the completion of the hearing, the ((conduet—lboard))
presiding officer must issue ((a—deeisiern)) the initial order simulta-
neously to all parties, ((whieh—+ds—+the)) unless the presiding officer
notifies the parties in writing that additional time (up to 30 calen-
dar days) is needed. The initial order of the university ((amd)) must
contain the following:

(a) Description of the allegations that initiated the community
standards process;

(b) Description of procedural steps taken from the receipt of the
formal complaint up to and including the ( (uriversityeconduet—lboarda
kearing)) outcome of the full adjudicative proceeding;

(c) Appropriately numbered findings of fact and conclusions;

(d) The sanction(s) and/or remedy(ies) to be assigned, if any,
and the rationale for the sanction(s) and/or remedy(ies);

(e) Information regarding the parties' right to appeal according
to WAC 504-26-420, including the time frame for seeking review; and

(f) Notice that the initial order becomes final unless an appeal
is filed within 20 calendar days of the date the initial order is sent
to the parties.

AMENDATORY SECTION (Amending WSR 22-23-142, filed 11/21/22, effective
1/1/23)

WAC 504-26-409 Emergency suspension. (1) Definition. An emer-
gency suspension is a temporary exclusion of a student from all or
specified portions of university premises, programs, or activities
pending an investigation or ((stuwdernt)) conduct ((preeeedirns)) hearing
relating to alleged standards of conduct violations. An emergency sus-
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pension may be assigned at any time prior to the issuance of the uni-
versity's final order in the matter.

(2) Circumstances warranting emergency suspension. ( (4=} Fur e
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peotiey—3+5+)) Emergency suspension may be assigned only in situations
I Y 7
when the dean of students or a vice chancellor for student affairs (in

consultation with CCS), or their designee, has ((eause—teo—believe
+hat)) engaged in an individualized safety and risk analysis, and de-—
termines that removal is justified because the student:

((#)) (a) Allegedly has violated any provision of the standards
of conduct; and

( (HH)—Presents—an—immediatedanger)) (b) If the allegations in

(a) of this subsection are true, the student is an imminent and seri-

ous threat to the health((+)) or safety((+—er—wetfare)) of any ((parE
of—+the—university community or—fthe publtie—at—darge)) student, employ-

ee, or other individual. Conduct that creates an ongoing disruption
of, or interference with, the operations of the university and that
prevents other students, employees, or invitees from completing their
duties or accessing their education or the educational environment, is

conduct harmful to the welfare of members of the university community.
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(3) Procedure. The dean of students or a vice chancellor for stu-
dent affairs, or their designee, ordering an emergency suspension must
send the student a written notice of emergency suspension. The notice
must contain the reasons for the decision (both the factual basis and
the conclusions as to why those facts constitute a violation of the
standards of conduct), the policy reasons for the emergency suspen-—
sion, and the process to challenge the decision. The emergency suspen-—
sion does not replace the ((regularhearing)) community standards
process, which must proceed to a conduct ((effieerhearingor—conduet
beard)) hearing, as applicable, as quickly as feasible unless the
emergency suspension is lifted earlier by the individual who issued
the original emergency suspension or the individual who reviewed the
student's challenge to an emergency suspension. If an emergency sus-
pension is 1lifted prior to the hearing, the conduct officer determines
whether to refer the matter to a hearing. Once a final order or agree-
ment is entered, any emergency suspension is lifted and the sanction,
if any, set forth in the final order or agreement is assigned.

(4) Challenge of the decision. The student can challenge the
emergency suspension decision within 10 calendar days of the date of
notice. Challenges are reviewed by the vice president for student af-
fairs or their designee, provided the designee is not the same person
who made the original emergency suspension decision. The vice presi-
dent for student affairs or designee has 10 calendar days to respond
to the ((¥ewiew)) challenge and can uphold, reverse, or modify the
emergency suspension. If the challenge is not reviewed within 10 cal-
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endar days, it is automatically deemed upheld. The submission of a
challenge does not stay the emergency suspension decision.

AMENDATORY SECTION (Amending WSR 24-10-031, filed 4/23/24, effective
5/24/24)

WAC 504-26-415 Procedure for academic integrity wviolations. (1)
Initial hearing.
(a) When a responsible instructor believes that an academic in-

tegrity violation has occurred, the instructor must ( (assemble—the
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Hme;—anaraatgre—of—theallegationsy)) make reasonable attempts to
meet with the ((respendent)) student suspected of committing an aca-

demic integrity wviolation to allow the student to respond to the alle-
gations.

by—the—dnstruetery) ) After the meetlnq Oor reasonable attempts to meet
occur, the instructor must make a ((determination)) decision as to

whether it is more likely than not that the respondent ((eid—er—did
Aret—ecommit)) 1s responsible for an academic integrity violation
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s—meore—tikely—Ethan——-o )) as defined in
WAC 504-26- 202 If the instructor finds that the respondent ((was—I#n))
is responsible for an academic integrity violation, the instructor
must provide the respondent and CCS with a written ((determination))
decision, the evidence relied upon, and the academic sanctions as-
signed.

( (Heh—TFhe—respondent—has—2t—catendar—days—Frem)) (C
made by the instructor become final 21 calendar days aft
((e£f)) the decision ((retter—+o chucot revitew—of—+the—3n
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hearingPboard)) 1is sent to the respondent, unless an appeal is submit-
ed.

(2) ((Review)) Appeal.
(a) The respondent can appeal the instructor's decision by sub-
mitting an appeal to CCS within 20 calendar days of the date of deci-

sion. Upon tlmely ( (reuest—Ffor—review by o respondent—whohasbeen
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serve—onr—a—case—ifthe member previeousty served—on—aboard—ar—a—<€as
avetving—the—same—students)) Scope of review. Appeal of an instruc-
tor's academic integrity decision is limited to a review of the record
to determine whether:
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(1) The instructor meeting was conducted fairly in light of the
charges and information presented, and in conformity with prescribed
procedures; deviations from designated procedures are not a basis for
sustaining an appeal unless procedural error affected the outcome of
the matter.

(1i) The decision reached was based on substantial information,
i.e., whether there were facts in the case that, if believed by the
fact finder, were sufficient to establish that a violation of the
standards of conduct occurred;

(1ii) The academic sanction assigned by the instructor was in
alignment with the published course policies and/or syllabus state-
ment (s) .

(c) Actions. After reviewing the record and any information pro-
vided by the parties, the academic integrity hearing board may take
the following actions:

(1) Affirm, reverse, or modify the initial decision, or any part
of the decision;

(11i) Affirm, reverse, or modify the academic sanctions and/or
remedies assigned by the decision maker, or any part of the sanctions
and/or remedies; or

(1ii) Set aside the findings, sanctions, remedies, or any part of
the findings, sanctions, or remedies and remand the matter back to the
decision maker with instructions for further proceedings.

(d) The academic integrity hearing board is empowered to provide
an appropriate remedy for a respondent including arranging a withdraw-
al from the course, having the respondent's work evaluated, or chang-
ing a grade where it finds that:

(1) The respondent is not responsible for violating academic in-
tegrity policies; or

(ii) The outcome assigned by the instructor violates the instruc-
tor's published policies.
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