
WSR 22-13-002
PERMANENT RULES

DEPARTMENT OF ECOLOGY
[Order 21-05—Filed June 1, 2022, 2:05 p.m., effective July 2, 2022]

Effective Date of Rule: Thirty-one days after filing.
Purpose: Ecology is adopting new chapter 173-446A WAC, Criteria 

for emissions-intensive, trade-exposed industries, to implement por-
tions of the Washington Climate Commitment Act (CCA) (E2SSB 5126) or 
Greenhouse gas emissions—Cap and invest program (chapter 70A.65 RCW).

This rule making:
• Establishes criteria to identify emissions-intensive, trade-ex-

posed industries (EITE) that will be eligible for no-cost emis-
sion allowances.

• Considers the locations of potential EITE industries in relation 
to overburdened communities while developing the criteria.

• Includes requirements necessary to support the above items, the 
overall objectives of the statute or chapter, or the goals of 
CCA.
Citation of Rules Affected by this Order: New WAC 173-446A-010, 

173-446A-020, 173-446A-030, 173-446A-040, and 173-446A-050.
Statutory Authority for Adoption: CCA (E2SSB 5126), chapter 316, 

Laws of 2021, codified as RCW 70A.65.110.
Adopted under notice filed as WSR 22-01-217 on December 22, 2021.
Changes Other than Editing from Proposed to Adopted Version: 

Small changes were made for clarity and intent in the adopted rule 
language that were not significant. To see the specific changes made, 
please refer to the concise explanatory statement.

A final cost-benefit analysis is available by contacting Katie 
Wolt, send US mail to: Department of Ecology, Air Quality Program, 
P.O. Box 47600, Olympia, WA 98504-7600, phone 360-763-2898, for Wash-
ington relay service or TTY call 711 or 877-833-6341, email 
Katie.wolt@ecy.wa.gov, website https://ecology.wa.gov/Regulations-
Permits/Laws-rules-rulemaking/Rulemaking/WAC-173-446A.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 5, 
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 1, 2022.
Laura J. Watson

Director

OTS-3493.2
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NEW SECTION
WAC 173-446A-010  Scope.  This rule establishes objective crite-

ria for both emissions' intensity and trade exposure for the purpose 
of identifying emissions-intensive and trade-exposed facilities.
[]

NEW SECTION
WAC 173-446A-020  Definitions.  The definitions in this section 

apply throughout this chapter unless the context clearly requires oth-
erwise. If a section does not provide a definition, the definition 
found in the definitions from chapter 316, Laws of 2021, and from 
chapter 173-441 WAC apply in order of precedence.

"Manufacturing facility" means a facility, as defined in WAC 
173-441-020, that produces a physical product as its primary activity. 
A manufacturing facility does not include electric utilities or gener-
ators, natural gas utilities, steam producers or distributors, or oth-
er sectors that do not manufacture a physical product.
[]

NEW SECTION
WAC 173-446A-030  Emissions-intensive and trade-exposed manufac-

turing facilities.  The provisions of this chapter apply to manufac-
turing facilities that are covered entities under chapter 316, Laws of 
2021 (the Climate Commitment Act) regarding classification as emis-
sions-intensive and trade-exposed.

(1) Facilities classified as emissions-intensive and trade-ex-
posed. Facilities engaged in one or more of the processes described by 
the industry descriptions and codes in the North American Industry 
Classification System (NAICS) in Table 030-1, as that code is reported 
under chapter 173-441 WAC, are classified as emissions-intensive and 
trade-exposed. Use the six digit NAICS codes when available in Table 
030-1, otherwise use the shorter NAICS codes listed in Table 030-1 
substituting the values in the full reported six-digit NAICS code for 
"X".
Table 030-1: NAICS Codes and Descriptions for Emissions-Intensive and 

Trade-Exposed Industries
NAICS Code Industry Description
331XXX Metals manufacturing, including iron and steel making, ferroalloy and primary metals 

manufacturing, secondary aluminum smelting and alloying, aluminum sheet, plate, and foil 
manufacturing, and smelting, refining, and alloying of other nonferrous metals

322XXX Paper manufacturing, including pulp mills, paper mills, and paperboard milling
3364XX Aerospace product and parts manufacturing
321XXX Wood products manufacturing
327XXX Nonmetallic mineral manufacturing, including glass container manufacturing
325XXX Chemical manufacturing
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NAICS Code Industry Description
334XXX Computer and electronic product manufacturing, including semiconductor and related 

device manufacturing
311XXX Food manufacturing
327310 Cement manufacturing
324110 Petroleum refining
324121 Asphalt paving mixtures and block manufacturing from refined petroleum
324122 Asphalt shingle and coating manufacturing from refined petroleum
324199 All other petroleum and coal products manufacturing from refined petroleum

(2) Facilities with NAICS codes reported under chapter 173-441 
WAC which are not listed in Table 030-1 may petition the department to 
be classified as emissions-intensive and trade-exposed according to 
the process in WAC 173-446A-040.
[]

NEW SECTION
WAC 173-446A-040  Process to determine emissions-intensive and 

trade-exposed classification.  An owner or operator of a manufacturing 
facility that is not classified as emissions-intensive and trade-ex-
posed according to WAC 173-446A-030 may petition the department to be 
classified as emissions-intensive and trade-exposed by following the 
process described in this section. An owner or operator may submit a 
petition and the department may issue a determination before emissions 
year 2027, and use that determination for allowance allocations for 
the second compliance period, but no determination under this section 
is effective for the owner or operator of that facility until emis-
sions year 2027. The following requirements apply to the submission, 
review, and approval or denial of a petition:

(1) Petition submittal. An owner or operator must submit a peti-
tion, electronically in a format specified by the department, that 
meets the following conditions before the department may review the 
petition and issue a determination.

(a) An owner or operator must submit a complete petition no later 
than 180 calendar days prior to January 1st of the first emissions 
year the owner or operator wishes the facility to be classified as 
emissions-intensive and trade-exposed.

(b) The petition must include sufficient information, as descri-
bed in (c) of this subsection, for the department to determine whether 
the petitioner meets the criteria for classification as emissions-in-
tensive and trade-exposed. The department will notify the owner or op-
erator within 30 calendar days of receipt of a petition of any addi-
tional information the department requires to review the petition. A 
facility is not classified as emissions-intensive and trade-exposed 
until the petition is approved by the department.

(c) The petition must include, at a minimum, the following infor-
mation:

(i) The name, address, email address, telephone number, and fac-
simile transmission number (if any) of the person submitting the peti-
tion;
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(ii) Identifying information as specified in WAC 173-441-050 
(3)(a), (c), (i), and (j) of the facility that the owner or operator 
is petitioning to be classified as emissions-intensive and trade-ex-
posed;

(iii) Annual total production data for each primary product manu-
factured by the facility. The annual total quantity of each primary 
product manufactured at the facility as well as the quantity exported 
outside of Washington state for the five years immediately preceding 
the petition submission date must be submitted. If the facility has 
been operational for fewer than five years, submit annual total pro-
duction data for each product since the facility has been operational;

(iv) The facility's annual on-site GHG emissions data. Annual on-
site GHG emissions data for the five years immediately preceding the 
petition submission date as reported per WAC 173-441-120 must be sub-
mitted. If the facility has been operational for fewer than five 
years, submit annual on-site GHG emissions data as reported per WAC 
173-441-120 since the facility has been operational;

(v) The location of the facility relative to overburdened commun-
ities. Using the Washington state department of health's environmental 
health disparities map, submit the total environmental health dispari-
ties ranking for the census tract in which the facility is located. 
Indication if the census tract in which the facility is located is 
covered or partially covered by tribal lands must also be submitted;

(vi) Any other supporting data or information as requested by the 
department; and

(vii) The signature of the person completing the petition and the 
date the petition was signed.

(2) Department review of the petition. A manufacturing facility 
must receive department approval before it is classified as emissions-
intensive and trade-exposed. The department will issue a determination 
within 90 calendar days after receiving a complete petition.

(a) To be classified as emissions-intensive and trade-exposed, 
the facility must:

(i) Be a manufacturing facility located and operating in Washing-
ton state;

(ii) Be covered under chapter 316, Laws of 2021 (the Climate Com-
mitment Act) or projected to be covered under chapter 316, Laws of 
2021 (the Climate Commitment Act);

(iii) Not be classified as emissions-intensive and trade-exposed 
under WAC 173-446A-030; and

(iv) Meet the criteria for emissions' intensity and trade expo-
sure pursuant to subsection (2)(b) of this section.

(b) The department must apply the following criteria when evalu-
ating a petition:

(i) Emissions' intensity of the facility.
Use Equation 040-1 to determine the emissions' intensity of the 

facility. If the annual average emissions' intensity is greater than 
25,000 MT CO2e/year, the facility is deemed emissions-intensive.

 

Eq. 040-1
Where:
 EI = Average emissions intensity (MT CO2e/year)
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 AE = Average emissions (MT CO2e/year) from 
on-site GHG emissions data submitted 
pursuant to subsection (1)(b)(iv) of this 
section.

 n = number of years of data per subsection 
(1)(b)(iv) of this section.

(ii) Trade exposure of the facility.
Use Equation 040-2 to determine the trade share of the facility. 

If the trade share is greater than or equal to 15%, the facility is 
deemed trade-exposed.

 
TS =

Import + Export  
 Shipment + Import  

Eq. 040-2
Where:
 TS = Trade share (%)
 Import = Average value of total physical 

arrivals of merchandise from foreign 
countries, whether such merchandise 
enters the U.S. customs territory 
immediately or is entered into bonded 
warehouses or free trade zones under 
Customs and Border Protection 
(Customs) custody, for the facility's 
six-digit NAICS code submitted 
pursuant to subsection (1)(c)(ii) of 
this section, taken from the U.S. 
International Trade Commission 
DataWeb, for the five years 
immediately preceding the date of 
petition submittal, as available (U.S. 
Dollars)

 Export = Average value of goods physically 
moved out of the U.S. to foreign 
countries that are grown, produced, or 
manufactured in the U.S. and 
commodities of foreign origin that 
have been changed in the U.S., for the 
facility's six-digit NAICS code 
submitted pursuant to subsection 
(1)(c)(ii) of this section, taken from 
the U.S. International Trade 
Commission DataWeb, for the five 
years immediately preceding the date 
of petition submittal, as available 
(U.S. Dollars)

 Shipment = Average value of products at the 
national level sold by manufacturing 
establishments based on net selling 
values, free on board plant, after 
discounts and allowances are 
excluded, for the facility's six-digit 
level NAICS code submitted pursuant 
to subsection (1)(c)(ii) of this section, 
taken from the Annual Manufacturing 
Survey compiled by the U.S. Census 
Bureau for the five years immediately 
preceding the date of submission of 
the petition, as available (U.S. 
Dollars)
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(c) The department must consider a facility's location relative 
to overburdened communities and recommendations, if any, from the En-
vironmental Justice Council when evaluating a petition. The department 
will notify the Environmental Justice Council when a petition is re-
ceived. The department may deny a petition based on this consideration 
upon a determination that air quality in overburdened communities 
would be unacceptably impacted.

(3) Appeal of determination. An approval or denial issued by the 
department in response to a written petition filed under this subsec-
tion is a determination appealable to the pollution control hearings 
board per RCW 43.21B.110 (1)(h).
[]

NEW SECTION
WAC 173-446A-050  Severability.  If any provision of this chapter 

or its application to any person or circumstance is held invalid, the 
remainder of the chapter or the application of the provision to other 
persons or circumstances is not affected.
[]
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