
WSR 23-23-165
PERMANENT RULES

DEPARTMENT OF TRANSPORTATION
[Filed November 21, 2023, 1:51 p.m., effective December 22, 2023]

Effective Date of Rule: Thirty-one days after filing.
Purpose: RCW 47.28.070 authorizes the department to receive a 

questionnaire and financial statement prior to authorizing a proposal 
to a bidder. This process of obtaining information to determine that 
the bidder is qualified is referred to as "prequalification" and fol-
lows the process outlined in chapter 468-16 WAC. Due to process 
changes associated with working from home, the WAC needs to be revised 
to allow for electronic transmittal of performance reports. Also, 
changes in the law related to small and veteran business utilization 
have created revisions to the prime contractor performance report 
which is shown in the WAC and needs to be added to contractor suspen-
sion criteria based on sections of the prime contractor performance 
report.

Citation of Rules Affected by this Order: Amending chapter 468-16 
WAC.

Statutory Authority for Adoption: RCW 47.28.070.
Adopted under notice filed as WSR 22-20-089 [23-18-082] on Sep-

tember 5, 2023.
A final cost-benefit analysis is available by contacting Jenna 

Kemp, P.O. Box 47360, Olympia, WA 98504-7360, phone 360-545-2818, 
email kempj@wsdot.wa.gov, website https://wsdot.wa.gov/business-wsdot/
how-do-business-us/public-works-contracts.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 2, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 6, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 4, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 26, 2023.
Sam Wilson, Director

Business Support Services

OTS-4466.1

AMENDATORY SECTION (Amending WSR 15-01-170, filed 12/23/14, effective 
1/23/15)

WAC 468-16-090  Standard questionnaire.  The standard question-
naire and financial statement shall be prepared and transmitted to the 
secretary, Attn: Contract advertisement and award office. The ques-
tionnaire shall include the following information:

Washington State Register WSR 23-23-165

Certified on 11/30/2023 [ 1 ] WSR 23-23-165



(1) The contractor's name, address, phone number, facsimile num-
ber, email address, and type of organization (corporation, partner-
ship, sole proprietorship, etc.).

(2) A list of the classes of work for which the contractor seeks 
qualification.

(3) A statement of the ownership of the firm and, if a corpora-
tion, the name of the parent corporation, if any, and the names of any 
affiliated or subsidiary companies.

(4) A certificate of authority from the office of the secretary 
of state to do business in Washington state if the applicant is an 
out-of-state corporation.

(5) A list of officials within the applicant firm who are also 
affiliated with other firms involved in construction work as a con-
tractor, subcontractor, supplier, or consultant; including the name of 
the firm and their relationship with the affiliate firm.

(6) A complete list of the highest valued contracts or subcon-
tracts performed in whole or in part within the immediate three years 
preceding application. The contract amount, contract number, date of 
completion, class of work; and the name, mailing address, email ad-
dress, and phone number of the project owner or agency representative 
must be provided for those projects listed. Only that work completed 
by the contractor's own organization under its own supervision will be 
considered for prequalification purposes. A minimum of five completed 
projects must be listed.

(7) Personnel requirements.
(a) A listing of the principal officers and key employees indi-

cating their years of experience in the classes of work for which pre-
qualification is sought. For qualification in a class of work based on 
newly acquired personnel rather than the firm's past contract experi-
ence, the newly acquired personnel must be available for future em-
ployment for the full year for which qualification is sought unless 
replacement personnel have been approved. The loss of such personnel 
during the year of qualification, will result in revocation of quali-
fication for the class of work granted pursuant to their acquisition. 
The department may require resumes of such personnel as deemed proper 
for making its determination. The firm's performance on department 
contracts must be currently rated standard or better to be used for 
qualification purposes.

(b) A firm must have, within its own organization, qualified per-
manent, full time personnel having the skills and experience includ-
ing, if applicable, technical or specialty licenses, for each work 
class for which prequalification is sought. Those firms seeking quali-
fication for electrical work (classes 9 and 16) must provide photocop-
ies of current Washington state electrical licenses. The skills and 
experience must be substantiated by education and practical experience 
on completed construction projects.

(c) "Its own organization" shall be construed to include only the 
contractor's permanent, full time employed office and site supervisory 
personnel as shown on the most recently submitted or amended prequali-
fication questionnaire. Workers of the organization shall be employed 
and paid directly by the prime contractor. The term "its own organiza-
tion," shall also include the equipment owned or rented by the con-
tractor with or without equipment operators. Such term does not in-
clude employees or equipment of another contractor, subcontractor, as-
signee, or agent of the applicant contractor although they are placed 
on the applicant contractor's payroll.

(8) A financial statement.
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For a firm showing a net worth in excess of ((one hundred thou-
sand dollars)) $100,000, the applicant must provide, with the ques-
tionnaire, a copy of its financial statement as audited or reviewed 
for its last fiscal year, prepared in accordance with the standards of 
the American Institute of Certified Public Accountants. The statement 
must be prepared by an independent certified public accountant regis-
tered and licensed under the laws of any state. Balance sheets, income 
statements, a statement of retained earnings, supporting schedules and 
notes, and the opinion of the independent auditor must accompany the 
financial statement.

(9) A wholly owned subsidiary firm may file the latest consolida-
ted financial statement of its parent corporation in lieu of a finan-
cial statement prepared solely for the subsidiary. When a consolidated 
financial statement is submitted, the requirements of subsection (8) 
of this section and WAC 468-16-140 (2)(b) must be fulfilled.

(10) The applicant shall list the following occurrences within 
the previous three years:

(a) Instances of having been denied qualification, or a license, 
or instances of having been deemed other than responsible by any pub-
lic agency.

(b) Convictions for felonies listed in WAC 468-16-050.
(c) Failure to complete a contract.
(11) The standard questionnaire shall be processed as follows:
(a) The application for qualification shall be prepared on a 

standard questionnaire provided by the department and sworn to before 
a notary public or other person authorized to take oaths.

(b) A standard questionnaire will be reviewed and a written no-
tice provided to the applicant, within ((thirty)) 30 days of its re-
ceipt, stating whether the applicant has been prequalified or qualifi-
cation has been denied. The applicant will be advised of lack of re-
ceipt of data corroborating project completion and errors or omissions 
in the questionnaire and a request made for additional information 
necessary to complete evaluation of the applicant. If the information 
is not provided within ((twenty)) 20 calendar days of the request, the 
application will be processed, if possible, with the information 
available or it will be returned to the applicant without further ac-
tion.

(c) When qualification is denied, the applicant shall be advised 
in writing by ((certified mail (return)) email (read receipt reques-
ted) of the reasons for the denial and of the right to a hearing upon 
written request.

(d) Applicants not satisfied with the qualification granted may 
request in writing, a review of their questionnaire and qualification 
ratings. The request must be filed within ((thirty)) 30 calendar days 
of the date of receipt of the notice of qualification and must specif-
ically state the basis for the request.

(e) The secretary or designee shall advise the applicant of his 
or her decision on the reconsideration within ((thirty)) 30 calendar 
days of receipt of the request.

(12) Criteria for initial qualification, renewal, and submission 
of supplemental data:

(a) Qualification may be established in any calendar quarter and 
must be renewed annually. Information submitted in the questionnaire 
will be used as a basis for the contractor's initial prequalification, 
work class ratings, and maximum capacity ratings. Qualification will 
be valid for the remainder of the applicant's fiscal year plus two 
calendar quarters as established by the date of the year-end financial 
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statement. Prequalification will be renewed annually thereafter or at 
other times as designated by the department.

(b) A standard questionnaire from a contractor, not previously 
qualified under this chapter, must have been received no less than 
((fifteen)) 15 calendar days and prequalification must be granted by 
the department prior to the scheduled bid opening to receive consider-
ation for issuance of a bidding proposal for that bid opening unless 
the contract is under ((one hundred thousand dollars)) $100,000, in 
which case the department may waive the ((fifteen)) 15-day require-
ment.

(c) The department may, during the period for which the contrac-
tor has been prequalified, require the submission of a new standard 
questionnaire. If the questionnaire is not provided within ((thirty)) 
30 calendar days of the date of request, the notice of qualification 
held by the contractor will be declared invalid and the contractor 
will not be permitted to bid with the department until the contractor 
is again prequalified.

(d) A supplemental questionnaire shall be submitted when a sig-
nificant change in the structure of the firm occurs, e.g., incorpora-
tion, officers, ownership, etc., or when required by the department.

(e) If prequalification has lapsed for more than six months, the 
applicant will again be required to submit a fully executed standard 
questionnaire and financial statement.

(f) The applicant shall authorize the department to request and 
receive such additional information from any sources deemed necessary 
for the completion of the qualification process.

(g) Inquiries will be made and investigations, if necessary, will 
be conducted to verify the applicant's statements and to determine el-
igibility for qualification.

(h) The department may, upon request, require a list of all major 
items of equipment used to perform those classes of work for which 
prequalification is sought. The description, quantity, condition, 
present location, and age of such equipment must be shown. The sched-
ule must show whether the equipment is owned, leased, or rented.

(i) The department may require a personal interview with a prin-
cipal or principals of the contracting firm when considering its qual-
ification.

(j) Qualified contractors in good standing shall be notified of 
impending expiration of their qualification and will be provided the 
necessary questionnaire forms for renewal at least ((forty-five)) 45 
days before the expiration date.

(13) Financial information supplied by, or on behalf of, a con-
tractor for the purpose of qualification under RCW 47.28.070 shall not 
be made available for public inspection and copying, pursuant to RCW 
42.56.270. The foregoing restriction shall not prohibit the depart-
ment's providing such information in evidence or in pretrial discovery 
in any court action or administrative hearing involving the department 
and a contractor. Insofar as permitted by public disclosure statutes, 
qualification ratings shall be treated as confidential information.

(14) Qualified contractors will be provided with notices which 
list projects currently being advertised.
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AMENDATORY SECTION (Amending WSR 15-01-170, filed 12/23/14, effective 
1/23/15)

WAC 468-16-150  Prime contractor performance reports.  (1) Per-
formance reports described in this section, substantially in the for-
mat as that appearing at WAC 468-16-210, will be completed for prime 
contractors only for projects valued at ((one hundred thousand dol-
lars)) $100,000 or more. Each prime contractor's performance report 
will be classified as to the primary work class being rated. This 
shall be stated in Section I of the report by listing the major 
classes of work performed by the contractor e.g., clearing, grading, 
surfacing, etc.

(2) Performance will be rated under the following headings: Ad-
ministration, management, and supervision; quality of work; progress 
of work; and compliance with laws and contract requirements.

(3) The following adjectival ratings are established for perform-
ance reports:

 (a) Superior 131-150
 (b) Above standard 101-130
 (c) Standard 100
 (d) Below standard 70-99
 (e) Inadequate 50-69

(4) The performance report shall be used in evaluating a contrac-
tor's prequalification status.

(5) The report shall contain a narrative section which verbally 
provides the details substantiating the numerical rating. The narra-
tive section shall be based upon documentation prepared during the 
life of the project, such as the project engineer's diary, the inspec-
tor's daily report and other pertinent documents. This documentation 
shall constitute the major portion of the administrative record to be 
used for any hearings or litigation that may arise from the rating 
process.

(6) The performance report will be prepared and discussion held 
with the contractor by the project engineer. The report will include a 
numerical rating substantiated by a narrative report which describes 
the contractor's typical performance. The narrative will reference 
such documents as will substantiate the given numerical rating.

(7) The report will be endorsed by the region operations engineer 
or designated assistant who will provide a copy to the contractor.

(8) The contractor may appeal the rating to the region adminis-
trator in writing within ((twenty)) 20 calendar days of the date the 
report is received by the contractor. If the report is not delivered 
to the contractor in person, it shall be forwarded by ((certified 
mail)) email with a ((return)) delivery receipt and read receipt re-
quested to the contractor's representative who signed the contract. 
The appeal must set forth the specific basis upon which it has been 
made.

(9) The region administrator or designated assistant will review 
all contractor performance reports after they have been endorsed and 
may modify the numerical or narrative rating if such is deemed appro-
priate. The contractor will be advised of any changes made. The region 
administrator will be required to make comments thereon only when the 
contractor's overall performance rating has been rated inadequate, be-
low standard, or superior.
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(10) Performance reports, when completed at region level, will be 
submitted to the secretary, Attn: Manager, contractor prequalification 
office, not later than ((forty-five)) 45 calendar days following final 
completion of the project.

(11) The region administrator or designated assistant shall re-
view the appeal and provide a written response to the contractor by 
((certified mail (return)) email (read receipt requested) within 
((twenty)) 20 calendar days of its receipt. A copy of the appeal and 
the response thereto will be forwarded to the secretary, Attn: Con-
tract advertisements and award office.

(12) The contractor may further appeal to the secretary in writ-
ing setting forth the specific basis for the appeal. The contractor's 
appeal shall be made within ((ten)) 10 calendar days of the date of 
receipt of the region administrator's response. When making an appeal, 
the contractor may also present information in person. The secretary 
will consider the appeal and respond to it by ((certified mail)) email 
(read receipt requested) within ((sixty)) 60 calendar days of its re-
ceipt. This determination shall be the final administrative act of the 
department.

(13) All prime contractor performance reports shall be reviewed 
by the office of the secretary for completeness, objectivity, and sub-
stantiation of numerical ratings. The secretary may modify the report 
as deemed appropriate as a result of the review. The rated contractor 
and region administrator shall be given a copy of the modified report. 
The contractor may appeal the modified report in the manner and within 
the time allotted in subsection (12) of this section to which the sec-
retary shall respond as cited therein.

(14) A prime contractor performance report shall be considered a 
preliminary paper until all reviews and appeals have been accomplished 
and it shall have been stamped and initialed as having been "filed in 
the office of the secretary."

(15) DOT Form 421-010 is authorized.

AMENDATORY SECTION (Amending WSR 15-01-170, filed 12/23/14, effective 
1/23/15)

WAC 468-16-180  Suspension of qualification.  (1) A suspension 
may be ordered for cause or for a period pending the completion of in-
vestigation and any ensuing legal action for revocation of qualifica-
tion.

(2) The secretary may, upon determination from reports, other 
documents, or through investigation that cause exists to suspend the 
qualification of a contractor, impose suspension upon a contractor.

(3) The secretary may suspend qualification for:
(a) Incompetency found detrimental to timely project completion 

or to the safety of the public or employees.
(b) Inadequate performance on one or more projects.
(c) Infractions of rules, regulations, specifications, and in-

structions which may adversely affect public health, welfare, and 
safety.

(d) Uncompleted work which might prevent the prompt completion of 
other work.

(e) A finding of noncompliance and refusal to agree to take cor-
rective action, and/or failure to implement agreed upon corrective ac-
tion to comply with equal employment opportunity, small, women's, mi-
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nority ((and)), disadvantaged business enterprise, and veteran-owned 
business requirements or state apprentice utilization requirements.

(f) Repeated findings of noncompliance (two or more) with equal 
employment opportunity, small, women's, minority, ((and)) disadvantag-
ed business enterprise, and veteran-owned business requirements or 
state apprentice utilization requirements.

(g) Debarment or suspension from participation in federal or 
state projects.

(h) Pending completion of debarment proceedings in federal or 
state projects.

(4) The minimum periods of suspension for acts or deficiencies 
enumerated above are as follows:

(a) For subsection (3)(a) and (e) of this section - Three months.
(b) For subsection (3)(b), (c), (d), and (f) of this section - 

Six months.
(c) For subsection (3)(g) of this section - For duration of de-

barment or suspension by the federal or other state agency.
(d) For subsection (3)(h) of this section - Until a determination 

is made by the federal or other state agency.
(5) The secretary may reduce the period of suspension upon the 

contractor's supported request for reasons including, but not limited 
to:

(a) Newly discovered evidence;
(b) Elimination of causes for which the suspension was imposed.

AMENDATORY SECTION (Amending WSR 93-03-020, filed 1/12/93, effective 
2/12/93)

WAC 468-16-190  Revocation of qualification.  (1) The secretary, 
upon determination from reports, other documents, or investigation 
that cause exists to revoke the qualification of a contractor, may re-
voke the contractor's qualifications for a maximum period of two 
years.

(2) The secretary may revoke the qualification of a contractor 
upon a plea by the firm of nolo contendere, conviction, judgment, or 
admission for any of the following causes:

(a) Existence of any condition cited in WAC 468-16-050.
(b) Intentional falsification with intent to defraud or unauthor-

ized destruction of project related records.
(3) Revocation of qualification may also be imposed for the fol-

lowing reasons:
(a) Default on a contract within three years prior to the date of 

application for qualification.
(b) Bankruptcy or insolvency.
(c) Breach of contract.
(d) Having been suspended two or more times within a two-year pe-

riod.
(4) When qualification has been revoked, a contractor shall be 

required to reapply for qualification upon again reaching eligibility 
status.

(5) Revocation of qualification shall be final after ((twenty)) 
20 calendar days following the read receipt of the email notification 
((thereof by certified mail)), unless a hearing has been requested.
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(6) The secretary may reverse the decision to revoke qualifica-
tions upon the contractor's supported request for reasons including, 
but not limited to:

(a) Newly discovered evidence;
(b) Reversal of the conviction or judgment upon which the revoca-

tion was based; and
(c) Elimination of causes for which the revocation was imposed.

AMENDATORY SECTION (Amending WSR 15-01-170, filed 12/23/14, effective 
1/23/15)

WAC 468-16-200  Hearings procedure.  (1) A contracting firm which 
has been notified by the secretary that the department is contemplat-
ing suspending or revoking its qualification, may request in writing 
within ((twenty)) 20 calendar days of the date of notification by 
((certified mail)) email, that a hearing be conducted. Unless the de-
partment is otherwise prohibited from contracting with the contractor, 
the suspension or revocation shall not become effective until the fi-
nal decision of the secretary has been rendered. The hearing shall be 
conducted in accordance with the procedure set forth in this section.

(2) The secretary shall designate a hearing official to conduct 
any hearing held under this chapter. The hearing official shall fur-
nish written notice by ((certified mail)) email with a read receipt of 
a hearing to the contractor and any named affiliates at least ((twen-
ty)) 20 calendar days before the effective date of suspension or revo-
cation of qualifications. The notice shall state:

(a) That suspension or revocation of qualification is being con-
sidered.

(b) The effective date of the proposed action.
(c) The facts giving cause for the proposed action.
(d) The cause or causes relied upon for proposing the action, 

i.e., fraud, statutory violations, etc.
(e) If suspension is proposed, the duration of the suspension.
(f) That the contractor may, within ((twenty)) 20 calendar days 

of receipt of the notice, submit to the hearing official by ((certi-
fied mail, return)) email, read receipt requested, information and ar-
gument in opposition to or in clarification of the proposed action.

(g) When the action is based on a conviction, judgment, or admis-
sion, fact-finding shall be conducted if the hearing official deter-
mines that the contractor's submission raises a genuine dispute over 
material facts upon which the suspension or revocation is based or 
whether the causes relied upon for proposing suspension or revocation 
exist.

(h) The time, place, and date of the hearing.
(i) The name and ((mailing)) email address of the hearing offi-

cial.
(j) That proposals shall not be issued nor contracts awarded to 

the contractor subsequent to the dispatch of the notice of hearing 
pending the final decision of the secretary.

(3) The hearing official may extend the date of any hearing upon 
request of the contractor, but the hearing shall not be extended be-
yond ((forty-five)) 45 calendar days from the date of the notice of 
the hearing. The hearing official shall schedule and conduct the hear-
ing within ((thirty)) 30 calendar days of the date of the notice, ex-
cept when an extension is granted as provided in this subsection.
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(4) In the course of the hearing, the hearing official shall:
(a) Regulate the course and scheduling of the hearings;
(b) Rule on offers of proof, receipt of relevant evidence, and 

acceptance of proof and evidence as part of the record;
(c) Take action necessary to insure an orderly hearing; and
(d) At the conclusion of the hearing, issue written findings of 

fact and recommended administrative action to the secretary. The hear-
ing officer shall deliver the entire record to the secretary.

(5) The contractor shall have the opportunity to be present and 
appear with counsel, submit evidence, present witnesses, and cross-ex-
amine all witnesses. A transcribed or taped record shall be made of 
the hearing unless the secretary and the contractor waive the tran-
script or taping requirement. The transcript or tape shall be made 
available, at cost, to the contractor and all named affiliates upon 
request.

In actions where it has been established by conviction, judgment 
or admission, or where it has been established by findings made in ac-
cordance with this chapter, that the named contractor has engaged in 
conduct described in WAC 468-16-050 and the sole issue before the 
hearing official is the appropriateness of revocation of qualification 
or the length of suspension of qualification to be recommended to the 
secretary, prior judicial or administrative decision or findings shall 
not be subject to collateral attack.

The secretary, after receiving the record, findings of fact, and 
recommendations of the hearing official shall determine the adminis-
trative action to be taken. The secretary shall notify the contractor 
of his determination in writing.

Upon denial, suspension or revocation of prequalification, the 
respondent may appeal therefrom to the superior court of Thurston 
County pursuant to RCW 47.28.070. If the appeal is not made within the 
time prescribed in that statute, the department's action shall be con-
clusive.

AMENDATORY SECTION (Amending WSR 15-01-170, filed 12/23/14, effective 
1/23/15)

WAC 468-16-210  Prime contractor performance report.  (1) The 
evaluation of contractor performance shall be made on a form substan-
tially in the format as illustrated herein.

(2) A Prime Contractor Performance Report Manual provides de-
tailed instructions for preparation of the prime contractor perform-
ance report.
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