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WSR 24-05-075
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed February 20, 2024, 2:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-18-076.

Title of Rule and Other Identifying Information: Chapter 296-15
WAC, Workers' compensation self-insurance rules and regulations, self-
insurance good faith and fair dealing.

Hearing Location(s): On March 29, 2024, at 10:00 a.m., at the De-
partment of Labor and Industries (L&I), 7273 Linderson Way S.W., Room
S119, Tumwater, WA 98501; or join electronically via Zoom https://lni-
wa-gov.zoom.us/j/85650691140?pwd=a0NDeFBBR2pJY Jh2eFpRSOFrRWdAJZz09,
Meeting ID 856 5069 1140, Passcode GF&FDR1521; or join by phone (audio
only) 253-205-0468, Meeting ID 856 5069 1140, Passcode 8789583741. The
in-person and virtual/telephonic hearing starts at 10:00 a.m. and will
continue until all oral comments are received.

Date of Intended Adoption: April 30, 2024.

Submit Written Comments to: Nicole Mitchell, L&I, Insurance Serv-
ices, Self-Insurance, P.O. Box 44890, Olympia, WA 98504-4890, email
Nicole.Mitchell@Lni.wa.gov, fax 360-902-6977, by 5 p.m. on March 29,
2024.

Assistance for Persons with Disabilities: Contact Nicole Mitch-
ell, phone 360-902-6833, fax 360-902-6977, email
Nicole.Mitchell@Lni.wa.gov, by March 22, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Based on legislation passed in 2023,
this rule making proposes new sections and amendments to chapter
296-15 WAC, Workers' compensation self-insurance rules and regula-
tions.

New Sections:
WAC 296-15-257 Withdrawal or corrective action pursuant to action
instituted by the department.

. Created a new section that summarizes reasons that the director
or director's designee shall take corrective action, up to with-
drawal of self-insured certification, against a self-insured em-
ployer, including for violations of duty of good faith and fair
dealing.

WAC 296-15-268 Self-insurance penalty calculations.

. Created a new section to establish criteria for determining ap-
propriate penalty amounts for self-insured employers and their
third party administrators for violations of their obligations
under Title 51 RCW, including for the duty of good faith and fair
dealing.

WAC 296-15-270 Violation of the duty of good faith and fair deal-

ing.

. Created a new section to identify applications of the duty of
good faith and fair dealing as required by RCW 51.14.180.

. This section emphasizes actions that are engaged in repeatedly,

or that indicate general business practices that place greater
concern for the employer's interest than the worker's interest.
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WAC 296-15-272 When intentional behavior is determined to be a
violation of the duty of good faith and fair dealing.

. Created a new section to identify applications of the duty of
good faith and fair dealing as required by RCW 51.14.180.
. This section emphasizes actions that are engaged in with the in-

tent to interfere with the worker's ability to file or reopen a
claim or to seek reconsideration or further benefits, such as
through protest and appeals. It also addresses coercing a worker
to accept less than the compensation due under Title 51 RCW.

Amended Sections:
WAC 296-15-121 Surety for a self-insurance program.

. Clarified language that defines surety.
. Clarified language about what happens when an entity ends its
self-insured workers' compensation program.

WAC 296-15-125 Default by a self-insurer.

. Clarified language that defines default and explains processes
for when a default occurs.

WAC 296-15-260 Corrective action or withdrawal of certification.

. Added a subsection that allows the director to delay the with-
drawal of certification of self-insured employers while the em-
ployer has an enforceable contract with a licensed third-party
administrator. This language was added to mirror a new provision
in RCW 51.14.080(2), effective July 1, 2024.

. Reduced the minimum number of days after a department order is
issued to withdraw certification that the order becomes effective
from 90 days to 30 days to reduce exposures to further noncompli-
ance once it is determined that an employer shall be decertified.

WAC 296-15-266 Penalties.

. Clarified language about when L&I will consider assessing a pen-
alty for delay of benefits to a worker, including to specify that
such action may be taken upon L&I's own motion.

. Replaced all instances of the word "claimant" with "worker."

. Removed an asterisk that defined notice of a claim because the
definition was no longer consistent with current case law.

. Added a subsection to communicate when L&I will consider assess-
ing a penalty for violation of rules.

. Clarified language about how penalty requests are created and
processed.

Reasons Supporting Proposal: SHB 1521, chapter 293, Laws of 2023,
resulted in updates to RCW 51.48.080, 51.48.017, and 51.14.080. It al-
so added new RCW 51.14.180 and 51.14.181. This rule making proposes to
introduce four new sections and amend four existing sections of chap-
ter 296-15 WAC to support and conform to the new law, as well as ex-
isting corrective action and decertification in RCW 51.14.090 and
51.14.095.

Statutory Authority for Adoption: RCW 51.14.090, 51.14.095,
51.14.180.

Statute Being Implemented: RCW 51.14.180, 51.14.181, 51.14.080.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.
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Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Knowrasa Patrick, Tumwater, Washington,
360-902-6907.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Nicole
Mitchell, L&I, Insurance Services, Self-Insurance, P.0O. Box 44890,
Olympia, WA 98504-4890, phone 360-902-6833, fax 360-902-6977, email
Nicole.Mitchell@Lni.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: These new rule sections and amendments
apply only to self-insured municipal employers and self-insured pri-
vate sector firefighter employers who employ 50 or more firefighters.
None of these employers have fewer than 50 employees. Therefore, this
rule does not impact any small businesses.

Scope of exemption for rule proposal:

Is fully exempt.

February 20, 2024
Joel Sacks
Director

0OTs-5210.1

AMENDATORY SECTION (Amending WSR 21-13-136, filed 6/22/21, effective
7/23/21)

WAC 296-15-121 Surety for a self-insurance program. (1) What
is surety? Surety is the legal financial guarantee each self-insurer
must provide to the department for its self-insured workers' compensa-
tion program. Failure to provide surety in the amount required by the
department will result in the withdrawal of the self-insurer's certif-
ication. If a self-insurer defaults ((ea—steps—payment—of—benefits
aare—assessments) ), the department will use its surety to cover these
costs.

(a) Surety for all entities must be provided on the department's
form. The original will be kept by the department. Surety must cover
all self-insurance claims liabilities associated with the claims oc-
curring during the time an employer functions as a self-insurer. ((BEx—
etuding—publtie—entities—and—greoups—)) Surety amounts for public enti-
ties and groups are covered by WAC 296-15-151 and 296-15-161 respec-
tively.

(b) Surety may not be used by a self-insurer to:

(1) Pay its workers' compensation benefits; or

(ii) Serve as collateral for any other banking transactions.

(c) Surety is not an asset of the self-insurer and will not be
released by the department if the self-insurer files a petition for
dissolution or relief under bankruptcy laws.

(d) The department will determine the amount of surety each self-
insurer must provide annually. Surety can also be determined by an in-
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dependent qualified actuary (associate or fellow of the casualty ac-
tuarial society). The surety estimate is subject to the approval of
the department's actuary.

(e) Surety may be increased by a maximum of ( (Ewemty—five)) 25
percent of the estimated claim liabilities. These increases will be
based on the self-insurer's credit rating or the director's discre-
tion.

(f) Surety for privately held entities are required to submit au-
dited financial reports prepared by a certified public accountant an-
nually. Failure to provide timely updates will result in increased
surety requirements. If the latest financial reports are older than
( (Ewedtwve)) 12 months past their fiscal year, surety will be increased
by ((¥er)) 10 percent over the required surety calculated by the de-
partment. If the latest financial reports are older than ((twernty—
fewr)) 24 months, surety will be increased by ( (Ewemnty—fize)) 25 per-
cent over the required surety calculated by the department and the de-
partment will proceed to decertify the employer from self-insurance.

(2) What types of self-insurance surety will the department ac-
cept? The department will accept the following types of surety:

(a) Cash, corporate, or governmental securities deposited with a
department approved escrow agent and administered by a written agree-
ment L&I form F207-039-000 between the department, self-insurer and
escrow agent. Use L&I form F207-137-000 for any rider/amendment to the
escrow account.

An escrow account may not be used by the self-insurer to satisfy
any other obligation to the bank which maintains the escrow account.

(b) A bond on L&I form F207-068-000 written by a company approved
to transact surety business in Washington. Use L&I form F207-134-000
for any rider/amendment to the bond.

(c) An irrevocable standby letter of credit (LOC) on L&I form
F207-112-000 if the self-insurer has a net worth of at least ( (5686
mitt+ien—dettars)) $500,000,000. Use L&I form F207-111-000 for any rid-
er/amendment. LOCs are subject to acceptance by the department. Ac-
ceptance includes, but is not limited to, approval of the financial
condition of the issuing or confirming bank.

(1) The issuing or confirming bank must have a location in Wash-
ington. The bank must provide the department with an audited financial
statement or call report made to the banking regulatory agencies for
the most recent fiscal year. An audited statement/call report is due
at LOC issuance and annually while the LOC is in effect.

(ii) The self-insurer must provide the department a memorandum of
understanding on L&I form F207-113-000 showing the self-insurer's
agreement with the following conditions:

(A) The department will automatically extend an LOC for an addi-
tional year unless notified otherwise by registered mail at least
((sdxty)) 60 days prior to expiration.

(B) If the department is notified an LOC will not be replaced,
and the self-insurer fails to provide acceptable replacement surety
within ((fkirty)) 30 days of notice:

(I) The department will draw the full value of the LOC. All pro-
ceeds of the LOC will be deposited with the department;

(IT) Accrued interest in excess of the surety requirement will be
returned semiannually to the self-insurer; and

(III) If acceptable replacement surety is later provided, the
proceeds of the LOC and accrued interest will be returned to the self-
insurer.
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(C) If the self-insurer defaults on the payment of workers' com-
pensation benefits and has failed to provide acceptable replacement
surety for an expired LOC:

(I) The title to the proceeds will be transferred to the depart-
ment; and

(IT) The proceeds and accrued interest will be used to pay the
self-insurer's workers' compensation benefits.

(D) If the self-insurer defaults on the payment of workers' com-
pensation benefits and has an LOC in force:

(I) The department will draw the full value of the LOC. All pro-
ceeds of the LOC will be deposited with the department; and

(IT) The proceeds and accrued interest will be used to pay the
self-insurer's workers' compensation benefits.

(iii) If the self-insurer provides another acceptable type of
surety in the amount required by the department, the department's in-
terest in the LOC will be released.

(iv) All legal proceedings regarding a self-insurer's LOC will be
subject to Washington laws and courts.

(3) When could a self-insurer's surety level change-?

(a) Surety will be maintained at the current level unless the de-
partment's estimate or an independent qualified actuary's estimate of
the self-insurer's outstanding claim liabilities changes by more than
( (epe—hundred—+thousand—dotltars)) $100,000.

(b) Surety changes are due by July 1lst of each year.

(4) How does the department determine the required surety level?
The department analyzes each self-insurer's loss history using incur-
red development, paid development or other department approved actua-
rial methods of loss development.

(5) What is considered reinsurance? For the purposes of Title 51
RCW, excess insurance and reinsurance mean the same thing.

(6) May a self-insurer reinsure part of its liability?

(a) A self-insurer may reinsure up to ((eixeghty)) 80 percent of
its liability under Title 51 RCW.

(b) The reinsuring company and its personnel are prohibited from
participating in the administration of the responsibilities of the
self-insurer.

(c) Reinsurance policies issued after July 1, 1975, must include
endorsements which state (a) and (b) of this subsection.

(d) The self-insurer must:

(1) Notify the department of the name of the insurance carrier,
the extent and coverage period of the policy; and

(ii) Submit copies of all reinsurance policies in force including
all modifications and renewal provisions.

(e) The department may accept a certificate of insurance on L&I
form F207-095-000 in place of the policy if the certificate certifies
all coverage conditions and exceptions and that the reinsurance compa-
ny and its personnel do not participate in the administration of the
responsibilities of the self-insurer under Title 51 RCW.

(7) What if a self-insurer ends its self-insured workers' compen-
sation program? If a self-insurer voluntarily surrenders certification
or has its certificate involuntarily withdrawn by the department, the
former self-insurer must continue to do all of the following:

(a) Manage and pay benefits on claims incurred during its period
of self-insurance. Claim reopenings and new claims filed for occupa-
tional diseases incurred during the period of self-insurance remain
the obligation of the former self-insurer.
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(b) File quarterly and annual reports as long as quarterly re-
porting is required; and submit audited financial reports prepared by
a certified public accountant annually. A former self-insurer may ask
the department to release it from quarterly reporting after it has had
no claim activity with the exception of pension or death benefits for
a full year.

(c) Provide surety at the department required level. The depart-
ment may require an increase in surety based on annual reports as they
continue to be filed. Surety will not be reduced from the last re-
quired level (while self-insured) ((wmatid)) any sooner than three full
calendar years after the certificate was terminated. A bond may be
canceled for future obligations, but it continues to provide surety
for claims occurring prior to its cancellation.

(d) Pay insolvency trust assessments for three years after sur-
render or withdrawal of certificate.

(e) Pay all expenses for a final audit of its self-insurance pro-

gram.

(8) When could the department consider releasing surety to a for-
mer self-insurer or its successor?

(a) The department may consider releasing surety to a former
self-insurer or its successor when all of the following have occurred:

(i) All claims against the self-insurer are closed; and

(ii) The self-insurer has been released from quarterly reporting
for at least ((fern)) 10 vyears.

(b) If the department releases surety, the former self-insurer
remains responsible for claim reopenings and new claims filed for oc-
cupational disease incurred during the period of self-insurance.

AMENDATORY SECTION (Amending WSR 06-07-141, filed 3/21/06, effective
5/1/06)

WAC 296-15-125 Default by a self-insurer. (1) What is a de-
fault? A default occurs when a self-insured employer no longer pro-
vides benefits to its injured workers in accordance with Title 51 of
the Revised Code of Washington, or is determined to otherwise fail to
meet the requirements of a self-insured employer under Title 51 RCW. A
default can be a voluntary action of the self-insured employer, ((e¥))
an action brought on by the employer's inability to pay the obliga-
tion, or an action brought on by the department.

(2) What happens when the department first learns a self-insured

employer has ((defautted—oen—its—eobligation)) discontinued meeting its
obligations under Title 51 RCW? The department ( (First——ecorresponds

POCE T i N T o 1 Ff 9 vam A mir] v 4 Ao+ -|~F + o 1Ff 9 vaop e oo 1]
W I CTT CTT =) P S [ S N TS U g A8 J.llb/J.U_Y - ey A8 T J.J.llJ.Ll CTT =) P S [ S N TS U g - WL I T
resume—the—provisien—eof benefits)) will send notice to the self-insur-

er that if it does not send confirmation within 10 calendar days that
it intends to continue to meet its obligations under Title 51 RCW, the
department will determine that the self-insurer has defaulted. If the
self-insurer does not respond to the department and resume ( (Ehe—pro—
visteon—of benefits)) meeting its obligations under Title 51 RCW within
((£er)) 10 days, the self-insured employer is determined to have de-
faulted.

(3) What happens when the department ( (eenfirms—that—aself—in
surer—has—defagtted—oen—its—obligation)) determines that the self-in-

sured employer has defaulted? ( (Fhere—are—two—actions—that—the depart—
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ment—takes)) The following actions occur when a default by a self-in-
sured employer 1is ((eenfirmed)) determined:

(a) ((FEfests)) The department assumes jurisdiction of the claims
of the defaulting self-insurer and begins to provide benefits to those
injured workers.

(b) ((Seeend)) If the self-insurer is a private entity, or a pub-
lic entity or group that has provided surety consistent with WAC
296-15-121, the department makes demand upon the surety provided by
that self-insurer for the full amount of the surety. The proceeds of
the surety are deposited with the department and accrue interest,
which will be used to supplement the surety in providing benefits to
those injured workers.

(4) What happens to a self-insured employer's certification when
it defaults? The employer surrenders its self-insurance certification
when it defaults. Any remaining employment in the state would need in-
dustrial insurance coverage through the state fund effective with the
default by the employer.

NEW SECTION

WAC 296-15-257 Withdrawal or corrective action pursuant to ac-
tion instituted by the department. (1) This section applies to with-
drawal of certification or corrective action instituted by the direc-
tor pursuant to RCW 51.14.080 and/or 51.14.095.

(2) The director or the director's designee shall take corrective
action against a self-insured employer if the director determines
that:

(a) The self-insured employer is not following proper industrial
insurance claims procedures;

(b) The self-insured employer's accident prevention program is
inadequate;

(c) The employer no longer meets the requirements of a self-in-
surer;

(d) The self-insurer's deposit is insufficient;

(e) The self-insurer intentionally or repeatedly induces employ-
ees to fail to report injuries, induces workers to treat injuries in
the course of employment as off-the-job injuries, persuades workers to
accept less than the compensation due, or unreasonably makes it neces-
sary for workers to resort to proceedings against the employer to ob-
tain compensation;

(f) The self-insurer habitually fails to comply with rules and
regulations of the director regarding reports or other requirements
necessary to carry out the purposes of this title;

(g) The self-insurer habitually engages in a practice of arbitra-
rily or unreasonably refusing employment to applicants for employment
or discharging employees because of nondisabling bodily conditions;

(h) The self-insurer fails to pay an insolvency assessment under
the procedures established pursuant to RCW 51.14.077; or

(1) A self-insured employer violated the duty of good faith and
fair dealing two times within a three-year period.

(3) Corrective action taken shall follow WAC 296-15-260.
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AMENDATORY SECTION (Amending WSR 96-21-145, filed 10/23/96, effective
11/25/96)

WAC 296-15-260 Corrective action or withdrawal of certification.
(1) Corrective action against a self-insured employer shall be by or-
der and notice. A notice of corrective action shall include the nature
and specifics of the findings and may include the following:

(a) Probationary certification status for the self-insured em-
ployer for a period not to exceed one year;

(b) Mandatory training to correct areas of program deficiency to
be approved by the department.

The subject matter to be covered shall be specified in the notice
of corrective action. Personnel required to attend and the time period
within which the training is to be conducted will also be identified.

(c) Monitoring activities of the self-insured employer for a
specified period of time to determine progress regarding correction of
program deficiencies may be required. The department may require sub-
mission of complete and accurate records and/or conduct an audit to
verify program compliance.

(d) If there is a contract between the self-insured employer and
a service organization which has been filed with the department (WAC
296-15-110), the corrective action order may specify and require that
the service organization be subject to mandatory training and monitor-
ing of activity provisions of the order.

(e) The corrective action order shall specify a time frame for
submission of progress reports to the department's self-insurance sec-—
tion.

(f) During the first ((hixrty)) 30 days following the corrective
action order, the self-insured employer shall submit a plan for the
implementation of corrective action which shall include specific com-
pletion dates. If the plan is determined to be incomplete or inade-
quate, the department's self-insurance administrator shall notify the
self-insurer of the necessary requirements or changes needed, and

shall specify the date by which an amended plan shall be submitted.
2) ((T{-‘ ISR =it = Nt v Ao £y A~ 0 £ 4 o v-|r--|— N A
o L1 1O Lll_ \jJ.U\_ALl\_A\_) [ S A8 A J.L_J.J.J.VLAL_J.ULL P re) , TT A\ =R w § p-
ENEWA RN S 1 1] =N 1T oA Th Aoy A oA g 1 1] 1T~ ~T9.0 A + 1 £ 1
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+3))) Upon conclusion of the probationary certification period in
the case of corrective action, the program deficiencies requiring cor-
rective action by the self-insured employer shall be evaluated by the
department and a written report sent to affected parties. Program ac-
tivities may be reaudited beyond the stated time period in order to
assess continuing compliance with the objectives of the corrective ac-
tion directives.

((#4r)) (3) If, at the conclusion of the probationary period,
program deficiencies continue to exist, the department shall decide
whether to extend the period of probation, require additional correc-
tive action or proceed with decertification of the self-insured em-
ployer. An order and notice stating the decision shall be issued.
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(4) If sufficient grounds for decertification exist, an order and
notice will be issued. The order and notice will include the follow-

ing:

(a) The grounds upon which the determination is based.

(b) The period of time within which the grounds existed or arose.

(c) The date, not less than 30 days after the self-insured em-—
plover's receipt of the order and notice, when certification will be
withdrawn.

(d) Provisions as stipulated by RCW 51.14.090.

(5) The director may delay withdrawing the certification of the
self-insured emplover while the employer has an enforceable contract
with a licensed third-party administrator that may not be legally ter-
minated. However, the self-insured employer may not renew or extend
the contract.

AMENDATORY SECTION (Amending WSR 19-01-095, filed 12/18/18, effective
7/1/19)

WAC 296-15-266 Penalties. (1) Under what circumstances will the
department consider assessing a penalty for an unreasonable delay of

benefits ( (—when—requested-bya—woerker))? Upon a worker's or benefi-

ciary's request or based upon its own motion, the department will con-
sider assessment of an unreasonable delay of benefits penalty for:

(a) Time-loss compensation benefits ( (+—Fhedepartment—wiltl—3ssue
R T RN S NN I NN 2N 1 <z A ~ A ~ oo oo ~ oo PN P R NPZ NN I a bhaaa~d n
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a—setf—dnasuwrer)) if

(1) The self-insurer has written medical certification based on

objective findings from the attending ((medieal)) provider authorized
to treat that the ((etaimarnt)) worker is unable to work because of
conditions proximately caused by the industrial injury or occupational
disease ( (—or—the—etaimant) ) ;

(ii) The worker is participating in a department-approved voca-
tional plan; ((and

+++))) (iii) The self-insurer fails to make the first time-loss
payment to the ((eleimarnt)) worker within ((fewrteern)) 14 calendar
days of notice that there is a claim((*—e=));

(iv) The self-insurer fails to continue time-loss payments on

regular intervals as required by RCW 51.32.190(3); ((amd)) or
((H++>)) (v) The self-insurer fails to take action per WAC

296-15-425.
((: Netice-o

(b) Unreasonable delays of loss of earning power compensation
payments or permanent partial disability award payments will also be
subject to penalty.

(c) Unreasonable delays of payment of medical treatment benefits
will also be subject to penalty.

(d) Unreasonable delays of authorization of medical treatment
benefits will also be subject to penalty.

(e) Failure to pay benefits without cause: The department will
issue an order determining an unreasonable refusal to pay benefits,
and assess associated penalties, based on the department's calculation
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of benefits or fee schedule, if a self-insurer fails to pay a benefit
such as time-loss compensation, loss of earning power compensation,
permanent partial disability award payments, or medical treatment when
there is no medical, vocational, or legal doubt about whether the
self-insurer should pay the benefit. Accrued principal and interest
will apply to nonpayment of medical benefits.

(f) Paying benefits during an appeal to the board of industrial
insurance appeals: The department will issue an unreasonable delay or-
der, and assess associated penalties, based on the department's calcu-
lation of benefits or fee schedule, if a self-insurer appeals a de-
partment order to the board of industrial insurance appeals, and fails
to provide the benefits required by the order on appeal within ((fewr-
£een)) 14 calendar days of the date of the order, and thereafter at
regular ((fewrteer)) ld4-day or semi-monthly intervals, as applicable,
until or unless the board of industrial insurance appeals grants a
stay of the department order, or until and unless the department reas-
sumes Jjurisdiction and places the order on appeal in abeyance, or un-
til the ((etedmant)) worker returns to work, or the department issues
a subsequent order terminating the benefits under appeal.

(g) Benefits will not be considered unreasonably delayed if paid
within three calendar days of the statutory due date. In addition, if
benefits are delayed due to an underpayment from the monthly wage cal-
culation for time-loss compensation under RCW 51.08.178, then the de-
partment shall presume the benefits are not unreasonably delayed if:

(1) The self-insurer sent a written copy of the wage calculation
to the injured worker on a department-developed template; and

(ii) The self-insurer informed the worker, in writing, on a de-
partment-developed template that the worker should contact the self-
insurer with any questions; and

(iii) The self-insurer notified the worker, in writing, on a de-
partment-developed template to write to the department within ( (six—
£y)) 60 days if the worker disputed the calculation.

This presumption may be rebutted by a showing of action without
foundation or unsupported by evidence demonstrating an unreasonable
delay of benefits despite the notification to the worker and the work-
er's failure to dispute.

Provided, (g) (i) through (iii) of this subsection will not apply
to payments for statutory cost-of-living adjustments, payments that do
not use the amount stated in the department-developed template, or a
refusal to make payments ordered by the department.

(2) Under what circumstances will the department consider assess-
ing a penalty for violation of rules? Upon a worker's or beneficiary's
request, or based upon its own motion, the department will consider
assessment of a rule violation penalty if the self-insurer or third-
party administrator fails to meet the requirements of Titles 51 RCW
and 296 WAC.

(3) How is a penalty request created and processed?

(a) An injured worker may request a penalty against ((kis—er
ker)) their self-insured employer by ((+

+4))) completing the appropriate self-insurance form or sending a
written request providing the reasons for requesting the penalty((+

Hi)—Attaehing) ). The request may include supporting documents

(b) Within ((fen)) 10 worklng days of ((reeceipt—ofa—ecertifiecd
roeyii ot + 1 anl Ff 4~ O PEPAE IR T = P PNE 2N R I~ R BN I =~ = + + 1 a
- \1\_A u_)L_, CIT [=] J - - LT o T A8 b/ _Y - T oS T [=] T LTS (e By @ g up g 4 4 [ S - [y CIT A8
BnartEmandt N TN + EEIE N IR T NP L NP S BRSSP B N | Pk~ anl Ff 4~ m
b/LA.J. CIIT ITT T e [ N € Ny S Sy W g = [y CITIT J._Y - u_)b/ULl\_A J.ll(_A._Y QLALIJ - C CIT [=] J - - LT o T A T
pleoyver—to—a—rute—viotation penatty under REWS51-48-080)) notification
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of the penalty request from a worker or department review, the self-
insurer or third-party administrator may file a response. The (em—

proyver—may—attaeh)) response may include supportlng documents((T—ef
EIRSA ISR = EIESNEE S LN B S R 2P 2 £ + 1 man ] PEANE SR 3 I | =N 373 1rt+thh e aaaan
LTI CTTHT I LTT VVJ.J.L_J.Ll\j, - CIT J.llb/J.U_Y - /A S - b/J.UVJ.\_AJ.Ll\j [ S U R Sy US i - u_)\_,{b/
£ 4 ] 3 oA TF + ] LS LN
4+ + 1 4+ ot o 1 PO — ,
C CIT I C L./(_A.J.L_ IT = - = - b/u].
+ + 1 PEE VNP + K aa~Ad + EEEENE S NPT i w))
T CIT J.LL_J o> g = A8 WO - [=] - \1\_A [ TS A8 1T CIT (_A.V(_A.J.J.(_AL/J. [ S N R S N/ S § § { @ ) Sl S WP i §
(c) The department will issue an or in accordance with RCW

— Q.
0]
=

51.52.050 and 51.52.060 within ((hirty)) 30 days after receiving a
complete written request for penalty per (a) of this subsection. The
department's review during the ((fhirty)) 30-day period for responding
to the injured worker's request will include only the records in the
department claim file ((reeerds)) at the time of the request and sup-
porting documents provided by the worker and the employer per (a) and
(b) of this subsection.

( (Heh—Fn—deeiding—whetherto—assess—a penalty; thedepartment

(

Y & S¥S & A & ot
+ + 1 £ + 1 ooyl P R 52 2N PV ZNE 50 - T | T ~1-4 A1+ o 134 ot A 1 (=) A
CTT CLTTIT L CITT - \1\_A [ - WITITCOTTT W I [ N Y A B P AW \WAWaAWR SIS TT TS P S W R wy A8 LT \(_A/ T
() o N R PP H R I o O I e e P A | + 4 prn & o £+ |
\LI[ A CITT 15 [SRUEww) \_/L_J.ULL, P S CLIIT J._Y A VO 1T 12 |y A8 T [ S ) ) A Ay P S CTT [
1 o qam b 9o AT cr TN~ £+ o o R Ao BT sz vy ot = ~ A 2 £ + 1 M PN
- \j A8 I T CITIT J._Y Py IT 1T WTO ub/r/J.Ur/J. LT J._Y - \1\_A [ A8 AT P S CTT J.le/J.U_Y -
{ \ T P NN SR P AN B E D~ BEE TR~ DoNEN [~ £ +1 a2 o a1l ~ o n 1o
\ [ LI A8 b/LA.J. CTIT TTC A\ w - LT oo O A8 IO - \\_// A CIT 15 [ ¥ W ) WPl U U S W i § " )
ol - + ooy ot v A a A o n r A~ PERZND PZNEVSEE S0 2 nrosza oo nao
QLALIJ = C | - \1\_A [ [ S N - CUThO 1K [ S @) N U S i L\ . (_A.b/r/ [ =y IO - CTT b/J.UVJ.u_)J.ULl\_)
£ DO BT £ NEN ~ A E 1 £ NaN ))
S L LA L T e U ITTU AT L [ e \V A waw)
WAC 296-15-268 Self-insurance penalty calculations. (1) For all

penalties assessed per WAC 296-15-266, RCW 51.48.017, 51.48.080, or
51.14.180, the penalty amount shall be determined by weighing the fol-
lowing factors:

(a) Amount of delayed payment.

(b) Length of time of the delay.

(c) History or past practice.

(d) Whether the department has issued an order directing the pay-
ment.

(e) Required adjustments to the amount of the payment.

(f) Number of unaddressed requests for action to be taken by the
employer or third-party administrator made by the department, worker/
beneficiary, or provider.

(g) Efforts by the employer or third-party administrator to com-
municate with the worker, including communication of the basis for or
calculation of a payment.

(2) For all penalties assessed subject to a multiplier of up to
three times the amount of the penalty, the amount of the multiplier
will be determined by weighing the following factors:

(a) Number of prior violations in the past year of the same na-
ture.

(b) Harm or financial impact done due to the denial or delay of
benefits.

(c) Whether the employer or third-party administrator paid the
undisputed amount of benefits.
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(d) The employer's or third-party administrator's timeliness or
delay in responses to request from the department, worker/beneficiary,
or provider.

(3) For all penalties assessed based on a violation of good faith
and fair dealing, subject to a multiplier of up to 52 times the aver-
age weekly wage, the amount of the multiplier will be determined by
weighing the following factors:

(a) Prior violations of good faith and fair dealing.

(b) Harm or financial impact done due to the denial or delay of
benefits.

(c) Amount or number of other penalties assessed simultaneously.

(d) Employer's or third-party administrator's participation in
the investigation.

(e) Whether the violation was based on WAC 296-15-270 or
296-15-272.

(4) The following mitigating factors may be a basis for reduction
of the penalty calculation in subsections (1), (2), and (3) of this
section, including a multiplier:

(a) Efforts by the employer or third-party administrator to cor-
rect the actions.

(b) Efforts by the employer or third-party administrator to com-
municate and educate employees and adjudicators of relevant policies
and procedures.

(c) Worker's failure to provide the employer or third-party ad-
ministrator necessary documentation to complete a review or investiga-
tion.

(d) Investigation attempts made by the employer or third-party
administrator before it denied benefits.

(e) Employer's or third-party administrator's participation in
the department's investigation and timeliness of responses.

(f) Any other factors deemed appropriate by the department.

(5) Penalties assessed based on a violation of the duty of good
faith and fair dealing, within a five-year period, will be calculated
as follows:

(a) First time results in a minimum penalty of one times the
average weekly wage.

(b) Second time results in a minimum penalty of 15 times the
average weekly wage.

(c) Third time results in a minimum penalty of 25 times the aver-
age weekly wage.

(d) Four or more times results in a minimum penalty of 40 times
the average weekly wage.

NEW SECTION

WAC 296-15-270 Violation of the duty of good faith and fair
dealing. (1) If a self-insured employer (SIE) or third-party adminis-
trator (TPA) subject to the good faith and fair dealing duty manages
the workers' compensation claim in a manner which demonstrates a
greater concern for the self-insured employer's interest than the
worker's interest, the SIE/TPA will be in violation of its duty to en-
gage in good faith and fair dealing. Additionally, violation of the
SIE/TPA duty to engage in good faith and fair dealing includes repeat-
edly engaging in any of the following actions with such frequency as
to indicate a general business practice:
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(a) When requesting an interlocutory order pursuant to WAC
296-15-420(2) : Fails to provide a reasonable explanation for an inter-
locutory order, fails to exercise due diligence while investigating
claim determination, and/or fails to provide provisional benefits as
entitled during the interlocutory period.

(b) Unreasonably delays or refuses to pay wage replacement bene-
fits without a factual, legal, vocational, or medical basis.

(c) Fails to ensure appropriate handling of claims pursuant to
WAC 296-15-350.

(d) Fails to request claim denial or interlocutory order pursuant
to WAC 296-15-420 within 60 days.

(e) Fails to authorize medical care pursuant to WAC 296-15-330 or
without factual, legal, or medical basis.

(f) Fails to pay compensation pursuant to WAC 296-15-340.

(g) Fails to adhere to duties and performance requirements pur-—
suant to WAC 296-15-550.

(h) Fails to provide a copy of the claim file in a timely manner
pursuant to RCW 51.14.120.

(1) Fails to communicate with injured workers using department-
developed templates pursuant to WAC 296-15-425, including use of the
templates in the workers preferred language.

(j) Fails to notify the worker or beneficiary of their rights and
obligations pursuant to WAC 296-15-400, RCW 51.28.010 or 51.28.030.

(k) Requests the department issue an order denying the claim
without a factual, legal, or medical basis.

(1) Fails to provide a worker or beneficiary a SIF-2 or ability
to file a claim pursuant to WAC 296-15-320 and 296-15-405.

(m) Fails to have claims managed by a certified claims adminis-
trator in accordance with WAC 296-15-350(2).

(n) Fails to forward an application to reopen a claim within five
working days of receipt pursuant to WAC 296-15-470.

(0) Fails to forward a protest or appeal to the department within
five working days of receipt pursuant to RCW 51.14.120(2) and WAC
296-15-480.

(2) Errors or delays that are inadvertent or minor are not a vio-
lation of the duty of good faith and fair dealing.

NEW SECTION

WAC 296-15-272 When intentional behavior is deemed a violation
of the duty of good faith and fair dealing. (1) If a self-insured em-
ployer (SIE) or third-party administrator (TPA) subject to the duty of
good faith and fair dealing intentionally engages in any of the fol-
lowing actions, the SIE/TPA is in violation of its duty to engage in
good faith and fair dealing if it fails to:

(a) Provide a worker or beneficiary a SIF-2 or ability to file a
claim pursuant to WAC 296-15-320 and 296-15-405, with the intent to
interfere with the worker's ability to pursue benefits under Title 51
RCW.

(b) Forward an application to reopen a claim within five working
days of receipt pursuant to WAC 296-15-470, with the intent to inter-
fere with the worker's ability to reopen a claim or pursuing further
benefits.

(c) Forward a protest or appeal to the department within five
working days of receipt pursuant to RCW 51.14.120(2) and WAC
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296-15-480, with the intent to interfere with the worker's ability to
pursue a request for reconsideration, appeal, or further benefits.

(2) It is a violation of the duty to engage in good faith and
fair dealing to coerce a worker to accept less than the compensation
due under Title 51 RCW.

(3) Errors or delays that are inadvertent or minor are not a vio-
lation of the duty of good faith and fair dealing.
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