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WSR 24-16-028
EMERGENCY RULES

EASTERN WASHINGTON UNIVERSITY
[Filed July 27, 2024, 12:52 p.m., effective August 1, 2024]

Effective Date of Rule: August 1, 2024.

Other Findings Required by Other Provisions of Law as Precondi-
tion to Adoption or Effectiveness of Rule: As identified in chapter
172-108 WAC, Eastern Washington University (EWU) declines to adopt the
model rules of procedure issued by the office of administrative hear-
ings. Instead, these rules are designed to emphasize the educational
nature of the EWU community.

Purpose: To comply with new Title IX regulations that are effec-
tive August 1, 2024, EWU has designed an updated process for receiving
and responding to concerns about students engaging in discrimination,
discriminatory harassment, sexual violence, or interpersonal violence
(chapter 172-125 WAC). EWU's previous procedures were contained in
chapter 172-121 WAC, Student conduct code. To make the regulation more
accessible for students and to provide greater support to students
throughout the process, the procedures for handling complaints involv-
ing discrimination, discriminatory harassment, sexual violence, and
interpersonal violence have been moved from the student conduct code
to this new code. Procedures and standards that were incorporated into
the student conduct code that were specific to Title IX and discrimi-
nation are being removed.

Citation of Rules Affected by this Order: Repealing WAC
172-121-303 and 172-121-304; and amending WAC 172-121-010,
172-121-020, 172-121-021, 172-121-030, 172-121-070, 172-121-080,
172-121-100, 172-121-105, 172-121-110, 172-121-118, 172-121-121,
172-121-122, 172-121-130, 172-121-140, 172-121-300, 172-121-302,
172-121-306, and 172-121-400.

Statutory Authority for Adoption: RCW 28B.35.120(12).

Other Authority: 34 C.F.R. Part 106.

Under RCW 34.05.350 the agency for good cause finds that state or
federal law or federal rule or a federal deadline for state receipt of
federal funds requires immediate adoption of a rule.

Reasons for this Finding: Revised definitions and procedures, in-
cluding procedures for responding to complaints of discrimination
against students, are required to comply with updated Title IX regula-
tions, 34 C.F.R. Part 106. The Title IX regulations go into effect on
August 1, 2024; thus, this emergency rule is being filed with an ef-
fective date of August 1, 2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 18, Repealed 2; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: June 20, 2024.

Annika Scharosch
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Associate Vice President for Civil Rights
Compliance and Business Services

OTS-5549.1

AMENDATORY SECTION (Amending WSR 19-01-047, filed 12/13/18, effective
1/13/19)

WAC 172-121-010 Introduction. Eastern Washington University
(EWU) is an academic community dedicated to ((previding)) instruction

( (Fa—Righer—edueation)), advancing knowledge through scholarship and
research, and ((previdingretated—serviees—%te)) serving the ((communi-
£%)) region.

As a public institution of higher education, ((the—uriversity))
EWU has a special responsibility to create and maintain an academic
environment that promotes freedom of inquiry and expression while pro-
tecting the rights, opportunities and welfare of students, faculty,
staff and guests. To achieve this, ((the—university)) EWU establishes
rules, regulations, procedures, policies, and standards of conduct.

Through the student conduct code as well as other ((aariversity))
EWU policies and directives, ((Ehe—university)) EWU sets forth specif-
ic behavioral and academic expectations for students and student or-
ganizations. It is the responsibility of each student to clearly un-
derstand and comply with ((¥kese)) outlined expectations.

The board of trustees of Eastern Washington University, acting
under the authority granted by RCW 28B.35.120, has established the
following regulations for student conduct and discipline. The respon-
sibility for enforcement of the student conduct code rests with ( (ke
waiversity)) EWU president and is further delegated to the vice presi-
dent for student affairs or designee.

These provisions are not intended to protect any person or class
of persons from injury or harm.

EWU's standards of conduct for students with respect to discrimi-
nation, discriminatory harassment, interpersonal violence, sexual as-
sault, sexual misconduct, and retaliation are contained in chapter
172-125 WAC. If a report is received that a student has engaged in
such conduct, EWU will follow the process set forth in chapter 172-125
WAC. If a report includes potential violations of this code and chap-
ter 172-125 WAC arising out of the same facts and circumstances, the
report will be investigated and adjudicated in accordance with chapter
172-125 WAC. In no case will this code be used to investigate and ad-
Jjudicate violations of chapter 172-125 WAC.

AMENDATORY SECTION (Amending WSR 23-01-027, filed 12/9/22, effective
1/9/23)

WAC 172-121-020 Definitions. For purposes of the student con-
duct code, chapter 172-121 WAC, the definitions in this section apply.

"Appeal authority" refers to the conduct review official presid-
ing over an appeal under WAC 172-121-130.
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"Appellant" refers to any respondent or complainant who appeals
the decisions or sanctions of a hearing authority under WAC
172-121-130.
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"Business days" refers to the days and hours ((he—university))
EWU is open for business. Business days are Monday through Friday,

from 8:00 a.m. to 5:00 p.m., excluding holidays as set forth in ((the
waiversity)) EWU holiday schedule.

"Complainant" means the person who was subjected to the alleged
misconduct. The complainant may or may not be the reporting party. If
the person who was subjected to the alleged misconduct does not wish
to pursue a student conduct case, ((the—university)) EWU may initiate
the student conduct process on its own behalf.

"Conduct review meeting" refers to a meeting before a conduct re-
view officer for allegations that, if substantiated by a preponderance
of evidence, would result in a sanction less than a suspension or ex-
pulsion and that do not involve felony-level crimes.

"Conduct review officer"™ or "CRO" refers to the person designated
to serve as the decision maker for a ((brief—hearing)) conduct review
meeting or the presiding officer for a full hearing.

"Council" or "the council" refers to the student disciplinary
council as described in WAC 172-121-070.

"Council hearing" refers to a full conduct review hearing before
the student disciplinary council.

"Dean of students" refers to the dean of students or designee.

"Director of SRR" or "director" refers to the director of student
rights and responsibilities or designee.

"EWU" means Fastern Washington University.

"EWU official"™ includes any person employed or contracted by EWU,
performing assigned administrative or professional responsibilities.

"EWU premises"™ means buildings and/or property (including adja-
cent streets and sidewalks) which are owned, leased, rented, or oper-—
ated by EWU.

"EWU president”" refers to EWU president or designee.

"Filing" means to actually deliver documents. Documents required
to be filed with a specific person under these rules shall be deemed
filed upon actual receipt during office hours at EWU. Papers may be
filed by delivering them to the student rights and responsibilities
office, sending them via United States mail, properly addressed, post-
age prepaid, to 129 Showalter Hall, or emailing them to srr@ewu.edu.

"Full hearing" refers to a full conduct reviewing hearing before
the council for allegations that, if substantiated by a preponderance
of the evidence, could result in a sanction of a suspension or expul-
sion ( (—imvetve—a—TFitleTX—ecomptaints)) or that could constitute fel-
ony-level crimes.

"Hearing authority" refers to the decision-maker in a conduct re-
view hearing.

(("

1

vieotene ard—statkings) )
7 I
"Notify" means to provide notice to a person. A person may be no-
tified in person, by telephone, by sending notice to the person's
( (uptversity)) EWU email account, by leaving a message on their per-

sonal telephone, or by sending the notice in the United States mail,
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properly addressed, postage prepaid, to the person's last known ad-
dress.
"Off-campus" refers to any location or facility that is not
owned, leased, rented, or operated by Eastern Washington University.
"Party/parties" refers to the complainant, respondent, and/or

( (Ehre—university)) EWU.

"Policies" or " ((umaiversity)) EWU policy" refers to the written
regulations of ((Ehe—wniversity)) EWU, including the standards of con-
duct for students, residence life handbook, housing contract, ((aari—

se¥rsity)) EWU policies, and graduate/undergraduate catalogs and hand-
books.

"Recognized student organizations" refers to clubs, organiza-
tions, societies or similarly organized groups recognized by ((the
waiversity)) EWU or the associated students of Eastern Washington Uni-
versity (ASEWU) .

"Reporting party" means the person who notifies student rights
and responsibilities of alleged misconduct by a student or student or-
ganization. The reporting party may also be the complainant, but need
not be the complainant.

"Respondent" refers to any student or student organization ac-
cused of violating the student conduct code under this chapter.

"Serve" means to ((pest—adecumentinthe United States—maits

1 + (@l =
I aseeceunt—Seey 5 &
States—mait)) send a document through electronic mail addressed to the
party's EWU-issued email address or, if the party does not have an
EWU-issued email address, to the email address on record with EWU.
Service is complete when the email is sent to the email address. Serv-
ice may also be accomplished by personal delivery or reqular U.S.
mail. Notifications via reqular U.S. mail are sent to the party's last
known address or the address on file with the EWU registrar, and serv-
ice is complete on the date the notice is placed in the mail. The stu-
dent is responsible for maintaining an updated mailing address on file
with the registrar. Recognized or registered student organizations are
responsible for updating their mailing address with their designated
EWU office.

"Session council" refers to the student disciplinary council mem-
bers selected for a specific hearing or appeal.

+ S AL~ o A 179 191 200 ))
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"Student" includes all of the following:

(a) Any applicant who becomes enrolled, for violations of the
code committed as part of the application process or committed follow-
ing the applicant's submission of the application until the time of
official enrollment;

(b) Any person who is enrolled or has been enrolled at ((the—uni-
wersity)) EWU for up to 12 months from the last date they were enrol-
led;

g
o AT

(c) Nonmatriculated, international students attending institutes

or foreign study programs through ( (Ehe—university)) EWU; and
(d) Any person who was previously enrolled at ( (Ehe—unriversity))
EWU for violations of the code committed while enrolled regardless of

when they were enrolled. A person who engaged in conduct in violation
of the student conduct code while a student remains subject to action
under this code even if the person has graduated, withdrawn, or is not
currently enrolled for any reason.
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refers to the vice president

"Vice president for student affairs"

for student affairs or designee.

NEW SECTION

In calculating any

the day of any act or

WAC 172-121-021 Calculation of time periods.

of the time periods identified in this code,

For

service of notice is not included in calculating the deadlines.

if a student is served with an order on a Monday and the stu-

example,

the date of service

dent has 10 calendar days to appeal the order,

the next day
and the appeal would be

14

does not count towards the time period

(Monday)
(Tuesday)
due by 5

does count toward the time period,

00 p
If the last day of a time period ends on a Saturday or Sunday,

the deadline is extended to 5

on the following Thursday

m

If the last day of a

on Monday.

00 p.m.

00

the deadline is extended to 5

on the next weekday following the holiday.

time period ends on an EWU holiday,

p.m.

effective

filed 5/25/21,

(Amending WSR 21-12-037,

AMENDATORY SECTION

)

WAC 172-121-030 Rights of students.
ganization charged with any violation of the student conduct code

6/25/21

Any student or student or-

n
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(2) ((Fhe—right—te—prioer)) Right to receive written notice prior

to ((a&tkend)) a prehearing conference or hearing;

(3) ((FRre)) Right to remain silent during any conduct review
hearing;

(4) ((FRe)) Right to know who filed the complaint against them as
described in WAC 172-121-110;

(5) ((FRe)) Right to speak on their own behalf in all proceed-
ings;

(6) ((FRre)) Right to hear all information and view all material

presented against ((kRim—er—her)) them;

(7) The right to call witnesses for a full hearing as described
in WAC 172-121-122;

(8) The right to ask or submit questions to be asked of witnesses
for a full hearing, in a method determined by the conduct review offi-
cer, as described in WAC 172-121-122;

(9) The right to consult an advisor as described in WAC
172-121-105(3) ;

(10) The right to be presumed not responsible;

(11) ((compltoinants—have—the rightto optoutof participating—in
thestudent——conduetproecesss

+3+2))) The right to appeal as provided in WAC 172-121-130; and

((+3))) (12) The right to be subjected to ((uaiversity)) EWU

disciplinary action only one time for the same conduct.

AMENDATORY SECTION (Amending WSR 23-01-027, filed 12/9/22, effective
1/9/23)

WAC 172-121-070 Conduct review officials. (1) The director of
SRR or designee shall:

(a) Serve as the primary point of contact for all matters relat-
ing to student conduct code violations and proceedings;

(b) Manage the proceedings as described in this chapter;

(c) Maintain all records of conduct review proceedings as descri-
bed in WAC 172-121-080;

(d) Ensure complaints are promptly investigated and resolved as
required by federal and state laws; and

(e) Review off-campus incidents of alleged misconduct and make
determinations as to whether the conduct involved adversely affects
( (Ehre—university)) EWU or ((umiversity)) the EWU community and whether
the conduct process should be initiated.

(2) Conduct review officer (CRO): The ((vatversity)) EWU presi-
dent delegates to the vice president of student affairs the authority
to designate one or more CRO(s). The director of SRR, dean of stu-
dents, or any other qualified individual may be designated as a CRO.
The CRO(s) shall preside over ( (brief—hearings)) conduct review meet-

ngs and full conduct hearings under this chapter. For ((brief—hear-
iﬁgﬁ)) conduct review meetings, the CRO shall serve as the decision
maker. For full hearings, the CRO shall serve as the presiding offi-
cer.

As the presiding officer((+)) in full hearings, the CRO has au-
thority to:
(a) Determine the order of presentation of evidence;
Administer oaths and affirmations;
Issue subpoenas pursuant to RCW 34.05.446;
Rule on procedural matters, objections, and motions;

)
(b)
(c)
(d)
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(e) Rule on motions for summary judgment;

(f) Rule on offers of proof and receive relevant evidence;

(g) Pursuant to RCW 34.05.449(5), close parts of a hearing to
public observation or order the exclusion of witnesses upon a showing
of good cause;

(h) Question witnesses in an impartial manner to develop any
facts deemed necessary to fairly and adequately decide the matter;

(1) Call additional witnesses and request additional exhibits
deemed necessary to complete the record and receive such evidence sub-
ject to each party's opportunity for cross-examination and rebuttal;

(j) Take official notice of facts pursuant to RCW 34.05.452(5);

(k) Regulate the course of the hearing and take any appropriate
action necessary to maintain order during the hearing;

(1) Permit or require oral argument or briefs and determine the
time limits for submission thereof;

(m) Issue an order of default;

(n) Hold prehearing conferences; and

(o) Take any other action necessary and authorized by any appli-
cable statute or rule.

(3) Student disciplinary council: The council serves as the deci-
sion maker for full hearings with respect to a finding of responsibil-
ity. The CRO in full hearings serves as the decision maker with re-
spect to determining appropriate sanction(s) and remedies, upon a
finding of responsibility.

(a) Council pool: For each academic year, a pool of council mem-
bers shall be established. All members of the council pool are appoin-

ted by the vice president for student affairs. ((Appeirtment—eof—ecoun—
a1 LN ] maoamline o~ 3
oL b/UUJ. TIT T -

(1) (

1T e £~ 71 ”ﬁ.)
m

z

appoin r Fear
erms— S Eadent members oRe— )) Councilmem-
bers must meet the requirements of the role to serve on the hearing
board. Councilmember appointments may be revoked;

(ii) Council chair (conduct review officer): Designated CRO who
chairs council proceedings;

(iii) Vacancies: Council pool shall be filled as needed through
appointment by the vice president for student affairs.

(b) Session council: When a student disciplinary council is nee-
ded for a full hearing, the director or designee, shall identify
available members from the council pool to serve as the session coun-
cil. Each session council must include three members. The council may
consist of students, staff, or faculty members. Full hearings are de-
termined by a majority vote of the council.

B
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vestigator may be assigned to conduct an investigation. If an EWU in-
vestigator is assigned outside of student rights and responsibilities,
the investigator will provide a written investigative report to the
director of student rights and responsibilities.

(5) Presenter in cases of a full hearing: In full hearings, a
person will present a case against the respondent on behalf of ((the
waiversity)) EWU. The presenter will call witnesses, ask questions,
and offer evidence during the hearing. The presenter may be the direc-
tor of SRR, designee, or an assistant attorney general appearing on

behalf of ((the—university)) EWU.
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AMENDATORY SECTION (Amending WSR 20-19-046, filed 9/10/20, effective
10/11/20)

WAC 172-121-080 Administration and records. (1) Student conduct
code.

(a) Interpretation: Any questions regarding the interpretation or
application of this student conduct code are referred to the vice
president for student affairs for final determination.

(b) Review: This student conduct code shall be reviewed at least
every three years under the direction of the vice president for stu-
dent affairs.

(2) Records of conduct review proceedings.

(a) Records of conduct review proceedings under this chapter
shall be prepared by the conduct review official(s) involved and main-
tained by the director of SRR. As much as possible, records should in-
clude:

(1) ( (A—summary—eofthe proceedingsduring)) An audio recording of
a prehearing conference;

(ii) An audio recording of conduct review hearings;

(1ii) All letters, statements, memoranda, decisions, orders, no-
tices, and other documents related to conduct review proceedings;

(iv) Any images, articles, recordings, or other materials presen-
ted as evidence in a conduct review proceeding;

(v) A statement of matters officially noticed or considered by
the council or conduct review officer (CRO):;

(vi) Evidence submitted, whether or not accepted, any objections
and rulings, any cross-examination questions submitted to the council
and rulings on such questions;

(vii) Proposed findings, requested orders, and exceptions;

(viii) Recording of the hearing and subsequent transcript, if

(ix) Any staff memorandum to the extent required by RCW

.
X Ty Mo+ 1 TV e o0 o o A roma s o e~ za AAA 4+ + 1 anm
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ty's—programs—or—activities;—and

“4%+))) Matters placed on the record after any ex parte communica-
tion. "Ex parte" means when a member of the student ((eiseiptine))
disciplinary council or CRO communicates with a party about a nonpro-
cedural matter regarding the hearing when the other party is not
present.

(b) The director of SRR shall keep records of conduct review pro-
ceedings for seven years.

(c) Records of conduct review proceedings are the property of
( (Ehe—gniversity)) EWU and are confidential to the extent provided in
applicable law.

(d) Prior to the final disposition of a case, the respondent may
review the records relative to their case. The respondent shall re-
quest to review the case records by contacting the CRO. The CRO shall
make every reasonable effort to support the respondent's request.

(3) Student disciplinary records.

(a) Student disciplinary records are confidential and shall be
treated consistently with the requirements of the Family Educational
Rights and Privacy Act (FERPA) and applicable law. Disciplinary re-
cords shall be maintained in accordance with ((the—unriversity's))
EWU's records retention schedule.
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(b) Release of student disciplinary records. ((Fhre—aniversity))
EWU shall not communicate a student's disciplinary record to any per-—
son or agency outside ( (Ehe—ariversity)) EWU without the prior written
consent of the student, except as required or permitted by law. Excep-
tions include, but are not limited to:

(1) The student's parents or legal guardians may review these re-
cords as permitted by FERPA (20 U.S.C. Sec. 1232g; 34 C.F.R. Part 99).

(ii) Release to another educational institution, upon request,
where the student seeks or intends to enroll, as allowed by FERPA (20
U.S.C. Sec. 1232g; 34 C.F.R. Part 99).

(iii) In response to a judicial order or a lawfully issued sub-
poena.

(iv) ((Fhe—aniversity)) EWU shall release information related to
disciplinary records to complainants or other persons as required by
Title IX of the Education Amendments of 1972, the Jeanne Clery Disclo-
sure of Campus Security Policy and Campus Crime Statistics Act, and
other state and federal laws.

(v) Disciplinary records will be made available to hearing coun-
cils and ( (uaiwversity)) EWU personnel as needed for legitimate educa-
tional purposes.

(vi) A student may authorize release of their own disciplinary
record to a third party in compliance with FERPA (20 U.S.C. Sec.
1232g; 34 C.F.R. Part 99) by providing a written consent to student
rights and responsibilities.

(vii) Any student may review ((khisther)) their own disciplinary
records by contacting student rights and responsibilities.

(viii) A student may obtain a copy of their disciplinary record
by making a written request to student rights and responsibilities.
Student rights and responsibilities may charge the student a reasona-
ble amount to cover copying expenses.

(ix) ((Fhe—aniversity)) EWU may disclose to a student's parents a
violation of any federal, state, or local law, or of any ((oaiversi-
£y)) EWU policy or rules regarding use or possession of alcohol or a
controlled substance so long as the student is under the age of twen-
ty-one at the time of the disclosure to the parent.

(c) When disciplinary records are released, personally identifia-
ble information may be redacted to protect the privacy of others as
permitted by law.
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(a) Types of holds. Holds placed on a student's academic records
may prevent admission, registration, graduation, or other academic or
EWU activities. ((Helds—may atse—restriect—aceess—teo—transeriptsy
Fe—¥ ras+) )
holds: The CRO may place a hold on a ((sta—

)) student in either of the following situa-

grades,—er——other academ

(b) Discretionary
derntls—aecademie—records
tions:

(1) Pending the student's satisfactory completion of any sanc-
tions imposed by a conduct review hearing; or

(ii) If the student fails to respond to any properly delivered
notice from the CRO.

(c) Required holds: The CRO shall place a hold on a student's
( (reademie) ) EWU record if the student is the respondent to a viola-

(
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tion of the conduct code and has withdrawn from ((Ehe—uriversity))
EWU, or if the student withdraws from ( (Ehe—uwniversity)) EWU after a
complaint is filed against the student. A hold is also required if a
student is subject to a pending student conduct complaint at the time
of graduation. This hold shall remain in place until the allegation or
complaint is resolved.

AMENDATORY SECTION (Amending WSR 24-01-030, filed 12/8/23, effective
1/8/24)

WAC 172-121-100 Complaints. (1) Filing of complaints.

(a) Any person or ((Ehe—university)) EWU may file a complaint
against a student or student organization for violation of the student
conduct code. Complaints must be submitted in good faith.

(b) A person wishing to file a complaint under the student con-
duct code must submit the complaint, in writing, to one of the follow-
ing:

(i) Student rights and responsibilities (www.inside.ewu.edu/srr);
or

(1i) Title IX coordinator (www.inside.ewu.edu/titleix).

(c) Filing a complaint under the student conduct code does not
prohibit or limit a person's right to file complaints or charges with
other civil and/or criminal authorities for violations of local, coun-
ty, state, or federal law.

(d) All student conduct code complaints will be forwarded to the
director of SRR for further review and action.

(e) In cases where ((the—uwniversity)) EWU is pursuing a student
conduct case on its own behalf, an EWU employee shall initiate the

complaint. ((FerFitleIX—complaints;——a complaintmust—either be—Ffiled
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(2) Complaint review. Upon receipt of a complaint, the director
of SRR shall review the complaint to determine whether it ( (imetudes

sHHegations—of sexvalmisconduet—or interperseonal—vietenees)) may lead
to suspension or expulsion and/or involves felony level criminal con-
duct to determine which student conduct process applies and if appro-
priate law enforcement or other authorities should be notified. If a
complaint falls within such categories, it shall be referred to a
hearing under WAC 172-121-122. If the director of SRR receives a com-
plaint that involves potential violations of chapter 172-125 WAC, the
director will refer the complaint to the Title IX coordinator within
24 hours to handle under the procedures contained in chapter 172-125
WAC. For 