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WSR 24-16-057
EMERGENCY RULES
CENTER FOR DEAF AND

HARD OF HEARING YOUTH
[Filed July 31, 2024, 7:36 a.m., effective August 1, 2024]

Effective Date of Rule: August 1, 2024.

Purpose: To bring the Washington School for the Deaf's student
conduct code (code) into compliance with a new final rule governing
sex discrimination grievance procedure recently adopted by the United
States Department of Education and to update the code to ensure its
prohibited conduct and procedures adequately protect the interests of
the college community and the constitutional and procedural rights of
individual students.

Citation of Rules Affected by this Order: New WAC 142-120-500,
142-120-505, 142-120-510, 142-120-515, 142-120-520, 142-120-525,
142-120-530, and 142-120-535.

Statutory Authority for Adoption: RCW 72.40.0191.

Under RCW 34.05.350 the agency for good cause finds that immedi-
ate adoption, amendment, or repeal of a rule is necessary for the
preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to com-
ment upon adoption of a permanent rule would be contrary to the public
interest; and that state or federal law or federal rule or a federal
deadline for state receipt of federal funds requires immediate adop-
tion of a rule.

Reasons for this Finding: On April 19, 2024, the United States
Department of Education released its final rule under Title IX. This
rule requires recipients of federal financial assistance, which oper-
ate an education program or activity, to adopt student disciplinary
procedures addressing sex discrimination, including sex-based harass-
ment. The deadline for implementing this new rule is August 1, 2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 8, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 0, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed O.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: July 25, 2024.

Shauna Bilyeu
Executive Director

OTS-5669.2
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SUPPLEMENTAL STUDENT CONDUCT PROCEDURES FOR CASES INVOLVING ALLEGA-
TIONS OF VIOLATION OF TITLE IX

NEW SECTION

WAC 148-120-500 Order of precedence. These supplemental proce-
dures apply to allegations of sexual harassment subject to Title IX
jurisdiction pursuant to regulations promulgated by the United States
Department of Education. See 34 C.F.R. Part 106. To the extent these
supplemental procedures conflict with the Washington School for the
Deaf's standard disciplinary procedures, WAC 148-120-001 through
148-120-410, or any provisions set forth in student handbooks, and
other school or agency policies and procedures, these supplemental
procedures will take precedence.

NEW SECTION

WAC 148-120-505 Prohibited conduct under Title IX. (1) Pursuant
to chapter 392-400 WAC and Title IX of the Education Amendments Act of
1972, 20 U.S.C. Sec. 1681, the Washington school for the deaf may im-
pose disciplinary sanctions up to and including expulsion against a
student who has been found responsible for committing, attempting to
commit, aiding, abetting, inciting, encouraging or assisting another
person to commit or engage in acts of sex discrimination, which in-
clude sex-based harassment.

(2) For the purposes of this supplemental procedure, the follow-
ing conduct is prohibited:

(a) Sex discrimination;

(b) Sex-based harassment;
(c) Sexual violence;

(d) Stalking; and

(e) Retaliation.

NEW SECTION

WAC 148-120-510 Definitions. For the purposes of this supple-
mental procedure, the following definitions apply:

(1) "Agency" means the Center for Deaf and Hard of Hearing Youth.

(2) "Complainant" means the following individuals who have been
subjected to alleged conduct that would constitute sex discrimination:

(a) A student or employee; or

(b) A person other than a student or employee who was participat-
ing or attempting to participate in the agency's educational program
or activity at the time of the alleged discrimination.

(3) "Complaint" means a written or oral request that can be ob-
jectively understood as a request for the agency to investigate and
make a determination about alleged sex discrimination.
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(4) "Consent" means knowing, voluntary, and clear permission by
word or action, to engage in mutually agreed upon sexual activity.
Each party has the responsibility to make certain that the other has
consented before engaging in the activity. For consent to be wvalid,
there must be at the time of the act of sexual intercourse or sexual
contact actual words or conduct indicating freely given agreement to
have sexual intercourse or sexual contact. A person cannot consent if
they are unable to understand what is happening or are disoriented,
helpless, asleep, or unconscious for any reason, including due to al-
cohol or other drugs. An individual who engages in sexual activity
when they know, or reasonably should know, that the other person is
physically or mentally incapacitated has engaged in nonconsensual con-
duct. Intoxication is not a defense against allegations that an indi-
vidual has engaged in nonconsensual sexual conduct.

(5) "Decision maker" means the school's principal or designee.

(6) "Disciplinary sanction” means consequences imposed on a re-
spondent following a determination that the respondent violated the
agency's policy prohibiting sex discrimination or the school's conduct
code.

(7) "Impermissible evidence" means privileged communications, un-
less the privilege has been effectively waived by the holder, and ir-
relevant evidence about a complainant's prior sexual behavior.

(a) Privileged communications include:

(i) Spousal/domestic partner privilege;

(ii) Attorney-client and attorney work product privileges;

(iii) Privileges applicable to members of the clergy and priests;

(iv) Privileges applicable to medical providers, mental health
therapists, and counselors;

(v) Privileges applicable to sexual assault and domestic violence
advocates; or

(vi) Other legal privileges identified in RCW 5.60.060.

(b) Prior sexual behavior. Questions or evidence about a complai-
nant's sexual predisposition or prior sexual behavior are not relevant
and must be excluded, unless such question or evidence:

(1) Is asked or offered to prove someone other than the respond-
ent committed the alleged misconduct; or

(ii) Concerns specific incidents of prior sexual behavior between
the complainant and the respondent, which are asked or offered on the
issue of consent.

(8) "Investigation procedure" is the process the school uses to
initiate, informally resolve, and/or investigate allegations that a
student has violated school policies prohibiting sex discrimination or
sex-based harassment.

(9) "Peer retaliation" means retaliation by a student against an-
other student.
(10) "Pregnancy or related conditions™ means:

(a) Pregnancy, childbirth, termination of pregnancy, or lacta-
tion;

(b) Medical conditions related to pregnancy, childbirth, termina-
tion of pregnancy, or lactation; or

(c) Recovery from pregnancy, childbirth, termination of pregnan-
cy, lactation, or related medical conditions.

(11) "Program or program activity" means all operations of the
school.

(12) "Relevant" means related to the allegations of sex discrimi-
nation under investigation. Questions are relevant when they seek evi-
dence that may aid in showing whether the alleged sex discrimination
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occurred, and evidence is relevant when it may aid a decision maker in
determining whether the alleged sex discrimination occurred.

(13) "Remedies" means measures provided to a complainant or other
person whose equal access to the school's educational programs or ac-
tivities has been limited or denied by sex discrimination. These meas-
ures are intended to restore or preserve that person's access to edu-
cational programs and activities after a determination that sex dis-
crimination has occurred.

(14) "Respondent" means an individual who has been alleged to
have violated the school's policy prohibiting sex discrimination.
(15) "Retaliation" means intimidation, threats, coercion, or dis-

crimination against any person by the agency, a student, or an employ-
ee or other person authorized by the school to provide aid, benefit,
or service under the school's education program or activity, for the
purpose of interfering with any right or privilege secured by school
policies and procedures prohibiting sex discrimination, or because the
person has reported information, made a complaint, testified, assis-
ted, or participated or refused to participate in any manner in an in-
vestigation, proceeding, or hearing under this part, including in an
informal resolution process, in these investigation procedures, and
any disciplinary proceeding for sex discrimination. Nothing in this
definition precludes the school from requiring an employee to provide
aid, benefit, or service under the school's education program or ac-—
tivity to participate as a witness in, or otherwise assist with, an
investigation, proceeding, or hearing.

(16) "School" means the Washington school for the deaf.

(17) "Sex discrimination" occurs when a respondent causes a com-
plainant more than de minimis (insignificant) harm by treating the
complainant differently from other similarly situated individual (s)
based on:

(a) Sex stereotypes;

(b) Sex characteristics;

(c) Pregnancy or related conditions;

(d) Sexual orientation; or

(e) Gender identity. Preventing a person from participating in an
education program or activity consistent with their gender identity
constitutes more than de minimis harm and is prohibited.

(18) "Sex-based harassment”" for purposes of this supplemental
procedure, sex-based harassment is a type of sex discrimination that
occurs when a respondent engages in the following discriminatory con-
duct on the basis of sex:

(a) Quid pro quo harassment. An employee, agent, or other person
authorized by the agency to provide an aid, benefit, or service under
the agency's education program or activity explicitly or impliedly
conditioning the provision of such an aid, benefit, or service on a
person's participation in unwelcome sexual conduct.

(b) Hostile environment. Unwelcome sex-based conduct that, based
on the totality of the circumstances, is subjectively and objectively
offensive and is so severe or pervasive that it limits or denies a
person's ability to participate in or benefit from the recipient's ed-
ucation program or activity (i.e., creates a hostile environment).
Whether a hostile environment has been created is a fact-specific in-
quiry that includes consideration of the following:

(1) The degree to which the conduct affected the complainant's
ability to access the recipient's education program or activity;

(ii) The type, frequency, and duration of the conduct;
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(iii) The parties' ages, roles within the agency's education pro-
gram or activity, previous interactions, and other factors about each
party that may be relevant to evaluating the effects of the conduct;

(iv) The location of the conduct and the context in which the
conduct occurred; and

(v) Other sex-based harassment in the recipient's education pro-
gram or activity.

(c) Sexual violence. Sexual violence includes the following con-
duct:

(1) Nonconsensual sexual intercourse. Any actual or attempted
sexual intercourse (anal, oral, or vaginal), however slight, with any
object or body part, by a person upon another person, that is without
consent and/or by force. Sexual intercourse includes anal or vaginal
penetration by a penis, tongue, finger, or object, or oral copulation
by mouth to genital contact or genital to mouth contact.

(ii) Nonconsensual sexual contact (fondling). Any actual or at-
tempted sexual touching, however slight, with any body part or object,
by a person upon another person that is without consent and/or by
force. Sexual touching includes any bodily contact with the breasts,
groin, mouth, or other bodily orifice of another individual, or any
other bodily contact in a sexual manner.

(iii) Incest. Sexual intercourse or sexual contact with a person
known to be related to them, either legitimately or illegitimately, as
an ancestor, descendant, brother, or sister of either wholly or half
related. Descendant includes stepchildren and adopted children under
the age of 18.

(iv) Statutory rape (rape of a child). Nonforcible sexual inter-
course with a person who is under the statutory age of consent.

(v) Domestic violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, co-
ercive control, damage or destruction of personal property, stalking,
or any other conduct prohibited under RCW 10.99.020, committed by a
person with whom the victim shares a child in common, by a person who
is cohabitating with or has cohabitated with the victim as a spouse,
by a person similarly situated to a spouse of the victim under the do-
mestic or family violence laws of the state of Washington, or by any
other person against an adult or youth victim who is protected from
that person's acts under the domestic or family violence laws of the
state of Washington, RCW 26.52.010.

(vi) Dating violence. Physical violence, bodily injury, assault,
the infliction of fear of imminent physical harm, sexual assault, or
stalking committed by a person:

(A) Who is or has been in a social relationship of a romantic or
intimate nature with the wvictim; and

(B) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(I) The length of the relationship;

(IT) The type of relationship; and

(III) The frequency of interaction between the persons involved
in the relationship.

(d) Stalking. Engaging in a course of conduct directed at a spe-
cific person that would cause a reasonable person to:

(1) Fear for their safety or the safety of others; or

(11) Suffer substantial emotional distress.

(19) "Title IX coordinator™ is responsible for processing Title
IX complaints and conducting or overseeing formal investigations and
any informal resolution processes under this procedure.
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NEW SECTION

WAC 148-120-515 Rights of parties. The provisions of these sup-
plemental procedures shall apply equally to the respondent and the
complainant.

The school bears the burden of offering and presenting sufficient
evidence to establish that the respondent is responsible for engaging
in sex discrimination, sex-based harassment, or retaliation related to
or arising from such allegations by a preponderance of the evidence.

The respondent will be presumed not responsible until such time
as the disciplinary process has been finally resolved.

NEW SECTION

WAC 148-120-520 Determination. (1) Following an investigation
and evaluation of all relevant and not otherwise impermissible evi-
dence, the decision maker:

(a) May question parties and witnesses to adequately assess a
party's or witness's creditability to the extent credibility is both
in dispute and relevant to evaluating one or more allegations of sex
discrimination. This process involves:

(1) The decision maker will request the party or witness to at-
tend an interview.

(ii) During the interview, the decision maker may ask questions
that do not seek irrelevant or impermissible evidence;

(b) Will use the preponderance of the evidence standard of proof
to determine whether sex discrimination occurred. The standard of
proof requires the decision maker to evaluate relevant and not other-
wise impermissible evidence for its persuasiveness. If the decision
maker is not persuaded under this standard by the evidence that sex
discrimination occurred, whatever the quantity of the evidence is, the
decision maker will not determine that sex discrimination occurred;

(c) Will notify the parties in writing of the determination
whether sex discrimination occurred under Title IX including the ra-
tionale for such determination, and the procedures and permissible
bases for the complainant and respondent to appeal;

(d) Will not impose discipline on a respondent for sex discrimi-
nation prohibited by Title IX unless there is a determination at the
conclusion of the grievance procedures that the respondent engaged in
prohibited sex discrimination;

(e) Will comply with the grievance procedures before the imposi-
tion of any disciplinary sanctions against a respondent; and

(f) Will not discipline a party, witness, or others participating
in the grievance procedures for making a false statement or for engag-
ing in consensual sexual conduct based solely on the determination
whether sex discrimination occurred.

(2) If there is a determination that sex discrimination occurred,
the Title IX coordinator will, as appropriate:

(a) Coordinate the provision and implementation of remedies to a
complainant and other people the agency identifies as having had equal
access to the agency's education program or activity limited or denied
by sex discrimination;

(b) Coordinate the imposition of any disciplinary sanctions on a
respondent, including notification to the complainant of any such dis-
ciplinary sanctions; and
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(c) Take other appropriate prompt and effective steps to ensure
that sex discrimination does not recur within the agency's education
program or activity.

NEW SECTION

WAC 148-120-525 Disciplinary process for sex-based harassment.
(1) Following a determination that sex-based harassment occurred, the
principal may impose disciplinary sanctions, which may include time
out, detention, behavior contracts, restrictions of privileges, repri-
mand, restitution, suspensions, or expulsion.

(2) Any discipline imposed under the section is subject to the
requirements in WAC 148-120-250, and WAC 392-172A-05140 through
392-172A-05175.

(3) Following a determination that sex-based harassment occurred,
the principal may provide remedies, which may include education or re-
flection assignments, behavior contracts, or restriction of privileg-
es.

NEW SECTION

WAC 148-120-530 Appeals. (1) If the complainant or respondent
disagrees with the decision maker's determination, the disagreeing
party may appeal the determination by filing a written notice of ap-
peal with the executive director for the center for deaf and hard of
hearing youth within 21 calendar days following the date upon which
the complainant received the determination.

(2) The school will implement appeal procedures equally for both
parties and provide written notice to the other party when an appeal
is filed.

(3) The school will ensure that the decision maker for the appeal
is not the same decision maker who reached the determination regarding
responsibility or dismissal, the investigator, or the Title IX coordi-
nator.

(4) The hearing will commence by the 20th calendar day following
the filing of the written notice of appeal, unless otherwise agreed to
by the complainant and the executive director for good cause.

(5) Both parties will be allowed a reasonable, equal opportunity
to submit a written statement in support of or challenging the outcome
of the initial determination.

(6) Unless otherwise agreed to by the parties, the decision mak-
er, on appeal, will render a written decision within 20 calendar days
following the filing of the notice of appeal and provide the parties
with a copy of the decision.

(7) The written decision will describe the result of the appeal
and the rationale for the result.

NEW SECTION

WAC 148-120-535 Extension of time frames. The time frames in
these supplemental procedures may be extended on a case-by-case basis
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for good cause and with notice to the parties that includes the reason
for the delay.

(1) The Title IX coordinator, decision maker, or executive direc-
tor, may send written notice to the parties stating the extension of
the time frame for a major stage and the reason for the extension; or

(2) A party may submit a written request to the Title IX coordi-
nator asking for an extension of the time frame for a major stage and
the reason for requesting the extension.
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