Washington State Register WSR 24-16-063

WSR 24-16-063
PROPOSED RULES
LIQUOR AND CANNABIS

BOARD
[Filed July 31, 2024, 10:58 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-11-035.

Title of Rule and Other Identifying Information: Title 314 WAC;
WAC 314-55-115 What method of payment can a cannabis licensee use to
purchase cannabis?

The proposed rule language amends WAC 314-55-115 to allow canna-
bis licensees to purchase cannabis from other licensees by mailing
checks under the same conditions applicable to other payment methods
identified in WAC 314-55-115. The check must be sent no later than one
business day post delivery of cannabis, both parties must retain re-
cords, the sale must be initiated by an irrevocable invoice, and the
check must be deposited no later than five business days post delivery
of cannabis.

Hearing Location(s): On September 11, 2024, at 10:00 a.m. All
public board activity will be held in a "hybrid" environment. This
means that the public will have options for in-person or virtual at-
tendance. The Boardroom at the headquarters building in Olympia, 1025
Union Avenue, Olympia, WA 98504, will be open for in-person attend-
ance. The public may also login using a computer or device, or call in
using a phone, to listen to the meeting through the Microsoft Teams
application. The public may provide verbal comments during the speci-
fied public comment and rules hearing segments. TVW also regularly
airs these meetings. Please note that although the boardroom will be
staffed during a meeting, board members and liquor and cannabis board
(LCB) participants may continue to appear virtually. For more informa-
tion about board meetings, please visit https://lcb.wa.gov/
Boardmeetings/Board meetings.

Date of Intended Adoption: No earlier than September 25, 2024.

Submit Written Comments to: Daniel Jacobs, Rules and Policy Coor-
dinator, P.O. Box 48030, Olympia, WA 98504-3080, email
rules@lcb.wa.gov, fax 360-704-5027, beginning July 31, 2024, 12:00
p.m., by September 11, 2024, 12:00 p.m.

Assistance for Persons with Disabilities: Contact Anita Bingham,
ADA coordinator, human resources, phone 360-664-1739, fax
360-664-9689, TTY 711 or 1-800-833-6388, email
anita.bingham@lcb.wa.gov, by September 4, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: This rule making is in response to a
petition LCB accepted in March 2023 requesting to amend WAC 314-55-115
to allow cannabis licensees to purchase cannabis from other licensees
using checks mailed up to three days after delivery of cannabis.

Because the current rule language provides no explanation at all
for how payment via check should be done, language was borrowed from
the existing descriptions of payment methods, specifically credit/
debit cards, electronic fund transfers (EFT) and transactions using a
money transmitter.

The requirement for an irrevocable invoice before or at the time
of delivery and the record-keeping requirement are borrowed from the
other payment methods, described in the table below.

The main variation from the existing regulatory framework is due
to the unique nature of checks and the possibility of mail for deliv-
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ery. While the other payment methods require that payment be initiated
no later than the first business day, for checks, this means mailing
the check.

Similarly, the transaction must be completed no later than five
business days following delivery of cannabis for the other payment
methods. Here, the analogous point of completion for payment via check
would be the depositing of the check, and that is the language used in
the proposed rule.

While the comment raised concern about nonsufficient funds (NSF)
checks, this is already addressed in existing subsection (6), which
states that transactions reported as NSF that are not corrected by the
3:00 p.m. on the business day following the NSF report are impermissi-

ble extensions of credit and are subject to penalties identified in
WAC 314-55-523.

Lastly,

to avoid any confusion,

a clarifying section defines

"de-

livery" to refer to delivery of cannabis in this rule.

Reasons Supporting Proposal:

posed rules, in addition to that described above,

The reasons supporting these pro-

are identified in

the table below, describing the proposed changes to WAC 314-55-115:
Section Current Rule Language Proposed New Language Rule Necessity
Title What methods of payment Methods of payment for cannabis Converting format of title from
can a cannabis licensee use licensees purchasing cannabis. question to statement.
to purchase cannabis?
(1) (1) Checks, (1) Checks, under the following The language below is copied
provisions: almost verbatim from other parts of
WAC 314-55-115:
(a) A sale must be initiated by an Consistent with subsections (2)(b),
irrevocable invoice or sale order (3)(c), and (5)(b).
before or at the time of delivery.
(b) Both parties must maintain Consistent with subsections (2)(d),
records of transactions and have (3)(e), and (5)(d).
the records readily available for the
LCB review.
(c) The check must be sent, Consistent with subsections (2)(e),
delivered, or mailed by the 3)(®), and (5)(e) with the following
cannabis licensee no later than the changes:
first business day following 1. Changing language around
delivery and must be deposited as payment initiation to "sent,
promptly as is reasonably practical, | delivered or mailed."
and in no event later than five 2. Clarifying that completion of
business days following delivery. payment in this context is
Any attempt by a cannabis licensee | analogized to deposit of check.
to delay payment on checks for any
period of time beyond the
minimum as is reasonably practical
will be considered an unlawful
attempt to purchase products on
credit.
(7 New Language This is being added to clarify that
As used in this section, "delivery" refers to delivery of cannabis. throughout the rule, "delivery"
refers to the delivery of cannabis,
as opposed to the delivery of the
check if sent via mail. This
clarification is needed because of
the new reference to delivery of
checks.
Throughout Replaced instances of WSLCB with LCB. Consistent with WSR 24-11-037

Statutory Authority for Adoption:
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Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: LCB, governmental.

Name of Agency Personnel Responsible for Drafting: Daniel Jacobs,
Rules and Policy Coordinator, 1025 Union Avenue, Olympia, WA 98504,
360-480-1238; Implementation: Becky Smith, Director of Licensing, 1025
Union Avenue, Olympia, WA 98504, 360-664-1753; and Enforcement: Chan-
dra Wax, Director of Enforcement and Education, 1025 Union Avenue,
Olympia, WA 98504, 360-664-1726.

A school district fiscal impact statement is not regquired under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. The
proposed amended rules do not qualify as a type of rule requiring a
cost-benefit analysis under RCW 34.05.328(5). LCB is not a listed
agency under RCW 34.05.328 (5) (a) (1), so the cost-benefit analysis re-
quirements in RCW 34.05.328 are not applicable to the proposed rules
unless voluntarily applied or made applicable by the joint administra-
tive rules review committee under RCW 34.05.328 (5) (a) (i1i).

Scope of exemption for rule proposal from Regulatory Fairness Act
requirements:

Is not exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. Agencies are required to consider costs imposed
on business and costs associated with compliance with proposed rules.
Agencies are not required under chapter 19.85 RCW to consider indirect
costs not associated with compliance. Here, LCB considered potential
administrative costs that a licensee may incur complying with the pro-
posed rules.

Using the North American Industry Classification System (NAICS)
code 111419 for cannabis grown under cover, the US Census NAICS de-
scribes this code for "This U.S. industry comprises establishments
primarily engaged in growing food crops (except mushrooms) under glass
or protective cover." The US Census NAICS code description at https://
WWW.census.gov/naics/?input=cannabis&year=2022&details=111419 identi-
fies cannabis grown under cover as an example of a business that uses
this code.

Using NAICS code 111918 for cannabis grown in an open field, the
US Census NAICS describes this code for "This U.S. industry comprises
establishments primarily engaged in one of the following: (1) Growing
crops (except oilseeds and/or grains; vegetables and/or melons; fruits
and/or tree nuts; greenhouse, nursery, and/or floriculture products;
tobacco; cotton; sugarcane; hay; sugar beets; or peanuts); (2) growing
a combination of crops (except a combination of oilseed(s) and
grain(s); and a combination of fruit(s) and tree nut(s)) with no one
crop or family of crops accounting for one-half of the establishment's
agricultural production (i.e., value of crops for market); or (3)
gathering tea or maple sap." The US Census NAICS code description at
https://www.census.gov/naics/?input=cannabis&year=2022&details=111998
identifies cannabis grown in an open field as an example of a business
that uses this code.

Using NAICS code 424590 for cannabis merchant wholesalers, the US
Census NAICS describes this code for "This industry comprises estab-
lishments primarily engaged in the merchant wholesale distribution of
farm products (except grain and field beans, livestock, raw milk, live
poultry, and fresh fruits and vegetables)." The US Census NAICS code
description at https://www.census.gov/naics/?
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input=cannabis&year=20226&details=424590 identifies cannabis merchant

wholesalers,

Using NAICS code 459991 for cannabis retailers,
ICS describes this code for
ments primarily engaged in retailing cigarettes,

rettes, and other smokers'

cigars,

tobacco,

pipes,

"This U.S.

as an example of a business that uses this code.
the US Census NA-
industry comprises establish-

electronic ciga-

supplies." The US

Census NAICS code description at https://www.census.gov/naics/?
input=marijuana&year=2022&details=459991 identifies marijuana stores,

medical or recreational,

code.

as an example of a business that uses this

LCB applied a default estimated compliance cost when analyzing
whether the rules would have a disproportionate impact on small busi-

nesses as defined in RCW 19.85.020(3).

This reflects a very generous

estimate of $500.00 for every cannabis licensee to familiarize them-
selves with the new recordkeeping requirements for paying for cannabis
using a check.
Per RCW 19.85.020(2),
is less than three-tenths of one percent of annual revenue or income,

or $100,

whichever is greater,
According to department of revenue data from 2023,

a minor cost means a cost per business that

or one percent of annual payroll.
the total

gross business income for NAICS code 459991 was $647,617,610 for 493

businesses.
$1,313,625.98.
$3,940.877,

The remainder of the date

[data]

That produces an average annual gross business income of
Three-tenths of one percent of $1,313,625.98 is

rounding up to $3,940.88.
is provided by reference to the

minor-cost threshold calculator provided by the office of regulatory
innovation and assistance available at https://www.oria.wa.gov/
Portals/ oria/VersionedDocuments/RFA/Regulatory Fairness Act/Minor-
Cost-Threshold-Calculator.xlsx.

2022

0.3% of Avg Annual

Retailers

Industry 1% of Avg Annual Gross Business
NAICS Estimated Cost Industry Minor Cost Payroll Income
Code of Compliance Description NAICS Code Title Estimate (Threshold) (Threshold)
111419 $500.00 Cannabis, grown Other Food Crops $3,259.51 $3,259.51 $3,195.50
under cover Grown Under Cover 2021 Dataset pulled 2021 Dataset pulled
from ESD from DOR
111998 $500.00 Cannabis, grown All Other $11,775.64 $11,775.64 $2,882.31
in an open field Miscellaneous Crop 2021 Dataset pulled 2021 Dataset pulled
Farming from ESD from DOR
424590 $500.00 Cannabis Other Farm Product $8,809.55 $3,948.77 $8,809.55
merchant Raw Material 2021 Dataset pulled 2021 Dataset pulled
wholesalers Merchant from ESD from DOR
Wholesalers
459991 $500.00 Marijuana stores, Tobacco, Electronic $3,940.88 Unavailable* $3,940.88
recreational or Cigarette, and Other 2023 Dataset pulled
medical Smoking Supplies from DOR

As the table demonstrates,

the estimated cost of compliance does

not exceed the threshold for any of the potential NAICS codes applica-
ble to cannabis licensees.
rule is not anticipated to result in more-than-minor costs on busi-

nesses as defined in RCW 19.85.020(2).

Therefore,

DOR - Washington state department of revenue.

ESD - Employment security department Washington state.

implementation of this amended

DOR data available at https://apps.dor.wa.gov/ResearchStats/
Content/GrossBusinessIncome/Results.aspx?
Year=2023Q4,202303,202302,2023Q1, &Codel=450000&C0de2=460000&Sumby=n6&S
icNaics=2&Format=HTML.

*Average annual payroll data was unavailable due to confidential-
ity with other state agency data.
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A copy of the detailed cost calculations may be obtained by con-
tacting Daniel Jacobs, Rules and Policy Coordinator, P.O. Box 43080,
Olympia, WA 98504-3080, phone 360-480-1238, fax 360-704-5027, email
rules@lcb.wa.gov.

July 31, 2024
David Postman
Chair

OTS-5457.2

AMENDATORY SECTION (Amending WSR 22-14-111, filed 7/6/22, effective
8/6/22)

WAC 314-55-115 ((What)) Methods of payment ((eamn—a)) for canna-
bis licensees ((use—to—purchase)) purchasing cannabis((?)). A canna-
bis licensee must pay cash for cannabis prior to or at the time of de-
livery. The ((WSEERB)) LCB will recognize the following forms of pay-
ment as cash payment for the purpose of this section.

(1) Checks, under the following provisions:

(a) A sale must be initiated by an irrevocable invoice or sale
order before or at the time of delivery.

(b) Both parties must maintain records of transactions and have
the records readily available for the LCB review.

(c) The check must be sent, delivered, or mailed by the cannabis
licensee no later than the first business day following delivery and
must be deposited as promptly as is reasonably practical, and in no
event later than five business days following delivery. Any attempt by
a cannabis licensee to delay payment on checks for any period of time
bevond the minimum as is reasonably practical will be considered an
unlawful attempt to purchase products on credit.

(2) Credit/debit cards, under the following provisions:

(a) The credit or debit card transaction agreement must be volun-
tary on the part of both licensees, and there must be no discrimina-
tion for nonparticipation in credit or debit card transactions.

(b) A sale must be initiated by an irrevocable invoice or sale
order before or at the time of delivery.

(c) Both parties must bear their respective banking costs or oth-
er costs associated with the credit or debit card service.

(d) Both parties must maintain records of transactions and have
the records readily available for the ((WSEEB)) LCB review.

(e) The credit or debit card charge must be initiated by the can-
nabis licensee no later than the first business day following deliv-
ery.

(3) Electronic funds transfer (EFT), under the following provi-
sions:

(a) The EFT agreement must be voluntary on the part of both the
licensees, and there must be no discrimination for nonparticipation in
EFT.

(b) Prior to any EFT transaction, the cannabis licensee must en-
ter into a written agreement specifying the terms and conditions for
EFT as payment for cannabis.
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(c) A sale must be initiated by an irrevocable invoice or sale
order before or at the time of delivery.

(d) Both parties must bear their respective banking costs or oth-
er costs associated with EFT service.

(e) Both parties must maintain records of transactions and have
the records readily available for the ((WSEEB)) LCB review.

(f) The electronic funds transfer must be initiated by the canna-
bis licensee no later than the first business day following delivery
and must be paid as promptly as is reasonably practical, and in no
event later than five business days following delivery. Any attempt by
a cannabis licensee to delay payment on EFT transactions for any peri-
od of time beyond the minimum as is reasonably practical will be con-
sidered an unlawful attempt to purchase products on credit.

(4) Prepaid accounts. Both parties must keep accurate accounting
records of prepaid accounts to ensure a cash deposit is not overexten-
ded, which is considered an extension of credit.

(5) Transactions using a money transmitter, under the following
provisions:

(a) The money transmitter must be licensed by and in good stand-
ing with the Washington state department of financial institutions.

(b) A sale must be initiated by an irrevocable invoice or sale
order before or at the time of delivery.

(c) Both parties must bear their respective costs associated with
the money transmitter service.

(d) Both parties must maintain records of transactions and have
the records readily available for the ((WSEEBR)) LCB to review.

(e) The funds transfer through the money transmitter must be ini-
tiated by the cannabis licensee no later than the first business day
following delivery and must be paid as promptly as is reasonably prac-
tical, and in no event later than five business days following deliv-
ery. Any attempt by a cannabis licensee to delay payment on money
transmitter transactions for any period of time beyond the minimum as
is reasonably practical will be considered an unlawful attempt to pur-
chase products on credit.

(6) Any transaction reported as having nonsufficient funds (NSF)
will be considered an extension of credit. If a transaction is repor-
ted as NSF':

(a) The purchaser must pay the full amount of the transaction to
the seller by 3:00 p.m. on the first business day following receipt of
the NSF report.

(b) Until the NSF transaction is paid:

(1) The cannabis licensee who received the NSF transaction will
not deliver any cannabis to the purchaser; and

(ii) It is the responsibility of the purchaser to not receive ad-
ditional cannabis from any other cannabis licensee.

(7) As used in this section, "delivery" refers to delivery of
cannabis.
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