Washington State Register WSR 24-18-038

WSR 24-18-038

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed August 26, 2024, 3:56 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-13-124.

Title of Rule and Other Identifying Information: The department
of social and health services (DSHS) is proposing to amend WAC
388-449-0080 Sequential evaluation process step IV—How does the de-
partment evaluate if I am able to perform relevant past work?

Hearing Location(s): On October 8, 2024, at 10:00 a.m., virtually
via Microsoft Teams or call in. See the DSHS website https://
www.dshs.wa.gov/sesa/rpau/proposed-rules—-and-public-hearings for the
most current information.

Date of Intended Adoption: Not earlier than October 9, 2024.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,
fax 360-664-6185, beginning noon on September 4, 2024, by 5:00 p.m. on

October 8, 2024.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
DSHS rules consultant, phone 360-664-6036, fax 360-664-6185, TTY 711
relay service, email shelley.tenczal@dshs.wa.gov, by 5:00 p.m. on Sep-
tember 24, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: These amendments are necessary to align
aged, blind, or disabled (ABD) program rules with Social Security Ad-
ministration's revision of the definition of "past relevant work," by
reducing the relevant work period from 15 to five years. Related emer-
gency rules are currently in place under WSR 24-13-110.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 41.05.021, 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.770, 74.08.090, 74.08A.100,
74.09.035, 74.09.530, 74.62.030.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Lorri Burns, P.O. Box 45470, Olympia, WA
98504-5470, 509-385-9020.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
These rules are exempt as allowed under RCW 34.05.328 (5) (b) (vii)
which states in part, "this section does not apply to rules of the de-
partment of social and health services relating only to client medical
or financial eligibility and rules concerning liability for care of
dependents."

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Is exempt under RCW 34.05.328 (5) (b) (vii).

Explanation of exemptions: These amendments do not impact small
businesses. They only impact DSHS customers.

Scope of exemption for rule proposal:
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Is fully exempt.

August 26, 2024
Katherine I. Vasquez
Rules Coordinator

SHS-5038.1

AMENDATORY SECTION (Amending WSR 15-03-031, filed 1/12/15, effective
2/12/15)

WAC 388-449-0080 Sequential evaluation process step IV—How does
the department evaluate if I am able to perform relevant past work?
(1) If we neither deny disability at Step 1 or 2 nor approve it at
Step 3, we consider our assessment of your physical and/or mental
functional capacity, per WAC 388-449-0020 and 388-449-0030, to deter-
mine if you can do work you have done in the past.

(2) We evaluate your work experience to determine if you have
relevant past work and transferable skills. "Relevant past work" means
work:

(a) Defined as substantial gainful activity per WAC 388-449-0005;

(b) You have performed in the past ((f+fteer)) five years; and

(c) You performed long enough to acquire the knowledge and skills
necessary to continue performing the job. You must meet the specific
vocational preparation level as defined in Appendix C of the Diction-
ary of Occupational Titles.

(3) For each relevant past work situation, we compare:

(a) The exertional, nonexertional, and skill requirements of the
job based on the Appendix C of the Dictionary of Occupational Titles;
and

(b) Current cognitive, social, exertional, and nonexertional fac-
tors that significantly limit your ability to perform past work.

(4) We deny disability when we determine that you are able to
perform any of your relevant past work.

(5) We approve disability when you are fifty-five years of age or
older and don't have the physical, cognitive, or social ability to
perform past work.
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