Washington State Register WSR 24-18-064

WSR 24-18-064
EXPEDITED RULES
OFFICE OF MINORITY AND

WOMEN'S BUSINESS ENTERPRISES
[Filed August 28, 2024, 4:55 p.m.]

Title of Rule and Other Identifying Information: Chapter 326-20
WAC; WAC 326-20-010, 326-20-047, 326-20-048, 326-20-049, 326-20-050,
326-20-055, 326-20-060, 326-20-080, 326-20-094, 326-20-099, and
326-20-150.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The office of minority and women's
business enterprises (OMWBE) is the sole certifying agency for small
minority, women, and socially and economically disadvantaged business
enterprises. OMWBE has both a state and federal certification program
with similar rules. On April 9, 2024, the United States Department of
Transportation (USDOT) announced that the disadvantaged business en-
terprise (DBE) and airport concessions disadvantaged business enter-
prise (ACDBE) rules will change and become effective on May 9, 2024.
The USDOT rules are codified in 49 C.F.R. Parts 23 and 26 and used for
OMWBE's federal certification. To align OMWBE's state certification
program with its federal program, OMWBE proposes changes to the above-
listed certification rules, which are found in chapter 326-20 WAC.

Reasons Supporting Proposal: To align state certification program
rules with federal certification program rules.

Statutory Authority for Adoption: RCW 34.05.353 (1) (b).

Statute Being Implemented: 49 C.F.R. Parts 23 and 26.

Rule is necessary because of federal law, Title 49 C.F.R., Parts
23 and 26.

Name of Proponent: OMWBE, governmental.

Name of Agency Personnel Responsible for Drafting: Sharon Harvey
Hughes, Olympia, 360-704-8437; Implementation and Enforcement: Phyllis
Martin, Olympia, 360-664-9750.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-

Making Process is Appropriate: Adopts without material change federal
regulations.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Julie Brack-
en, OMWBE, 1110 Capitol Way South, Suite 150, Olympia, WA 98504, phone
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360-664-9750, fax 360-586-7079, email rules@omwbe.wa.gov, AND RECEIVED
BY November 5, 2024.

August 28, 2024

Julie Bracken

Public Records Officer
Records Manager

Rules Coordinator

OTs-5813.1

AMENDATORY SECTION (Amending WSR 04-08-093, filed 4/6/04, effective
5/7/04)

WAC 326-20-010 In general. (1) Any business which meets the
definition of a minority business enterprise, a women's business en-
terprise, a minority woman's business enterprise, ((e¥)) a combination
minority and women's business enterprise, ((e¥)) socially and economi-
cally disadvantaged business enterprise, ((e¥)) corporate-sponsored
dealership as set forth in this title, or public works small business
enterprise is eligible to be certified by the state of Washington.

(2) It is not the intent of the program to encourage the partici-
pation of businesses owned and controlled by minorities, and/or women,
and/or socially and economically disadvantaged individuals, who have
not encountered practices which prohibited or limited their access to
contract opportunities, markets, financing, and other resources, based
on their race, ethnic origin, or sex, or disability.

(3) Notwithstanding the provisions in subsection (1) of this sec-
tion, to be eligible for certification, any business applying for cer-
tification shall have obtained all licenses necessary to lawfully con-
duct business in the state of Washington.

AMENDATORY SECTION (Amending WSR 04-08-093, filed 4/6/04, effective
5/7/04)

WAC 326-20-047 Proof of economic disadvantage. Evidence of in-
dividual social disadvantage and/or individual economic disadvantage
must include the following elements:

(1) Submission of narrative and financial information.

(a) Each individual claiming economic disadvantage must describe
the conditions, which are the basis for the claim in a narrative
statement, and must submit personal financial information.

(b) When married, an individual claiming economic disadvantage
also must submit separate financial information for ((kRis—er—her))
their spouse, unless the individual and the spouse are legally separa-
ted.

(2) Factors to be considered. In considering diminished capital
and credit opportunities, the office will examine factors relating to
the personal financial condition of any individual claiming disadvan-
taged status, including personal income for the past two years (in-
cluding bonuses and the value of company stock given in lieu of cash),
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personal net worth, and the fair market value of all assets, whether
encumbered or not. The office will also consider the financial condi-
tion of the applicant compared to the financial profiles of small
businesses in the same primary industry classification, or, if not
available, in similar lines of business, which are not owned and con-
trolled by socially and economically disadvantaged individuals in
evaluating the individual's access to credit and capital. The finan-
cial profiles that the office will compare include total assets, net
sales, pretax profit, sales/working capital ratio, and net worth.

(3) Transfers within two years.

(a) Except as set forth in (b) of this subsection, the office
will attribute to an individual claiming disadvantaged status any as-
sets which that individual has transferred to an immediate family mem-
ber, or to a trust, a beneficiary of which is an immediate family mem-
ber, for less than fair market value, within two years prior to a con-
cern's application for participation in the program, unless the indi-
vidual claiming disadvantaged status can demonstrate that the transfer
is to or on behalf of an immediate family member for that individual's
education, medical expenses, or some other form of essential support.

(b) The office will not attribute to an individual claiming dis-
advantaged status any assets transferred by that individual to an im-
mediate family member that are consistent with the customary recogni-
tion of special occasions, such as birthdays, graduations, anniversa-
ries, and retirements.

(c) In determining an individual's access to capital and credit,
the office may consider any assets that the individual transferred
within such two-year period described by (a) of this subsection that
are not considered in evaluating the individual's assets and net worth
(e.g., transfers to charities).

AMENDATORY SECTION (Amending WSR 19-13-014, filed 6/7/19, effective
7/8/19)

WAC 326-20-048 Presumption of disadvantage. (1) Social disad-
vantage. The agency rebuttably presumes the following persons are so-
cially disadvantaged individuals for the purposes of certification,
consistent with 49 C.F.R. ((Paxrkt)) Section 26.67: Women; persons who
are black/African American, Hispanic/Latino, Native American, Asian,
Pacific Islander, native Hawaiian, and Alaska native; and other minor-
ities found disadvantaged by the small business association.

(2) Each presumptively socially disadvantaged applicant must sub-
mit a signed declaration of eligibility (DOE), as provided by the of-

fice, that ((she—er—he—+s)) they are socially and economically disad-
vantaged.

(3) (a) Economic disadvantage. Each owner of a firm applying for
state certification must sign a declaration that ((hRe—er—shehas))
they have a personal net worth that does not exceed ((+F=32mitis
deottars)) $2,047,000, per WAC 326-20-049. The office will adijust the
personal net worth cap routinely.

(b) Rebuttal of economic disadvantage. If the statement of per-
sonal net worth that an individual submits under this section shows
that the individual's personal net worth exceeds ((F+=32mittien—deot
dars)) $2,047,000 or ((shews—that o persen has been ablte to acecumulate
substantiat—weatth)) a reasonable person would not consider the person
economically disadvantaged, the individual's economic disadvantage is

n
OTT
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rebutted, and the individual is not deemed to be economically disad-
vantaged. Such an individual is no longer eligible to participate in
the program and cannot regain eligibility by making an individual
showing of disadvantage. The office is not required to have a proceed-
ing under this section ((im—e¥rder)) to rebut the presumption of eco-
nomic disadvantage in this case.

(4) Individual determinations of social and economic disadvant-
age. Firms owned and controlled by individuals who are not presumed to
be socially and economically disadvantaged may apply for Socially and
Economically Disadvantaged Business Enterprise (SEDBE) certification.
The office makes a case-by-case determination of whether each individ-
ual whose ownership and control are relied upon for SEDBE certifica-
tion is socially and economically disadvantaged. In such a proceeding,
the applicant firm has the burden of demonstrating to the office, by a
preponderance of the evidence, that the individuals who own and con-
trol it are socially and economically disadvantaged. An individual
whose personal net worth exceeds ((+=32mittiendettars)) $2,047,000
shall not be deemed to be economically disadvantaged. In making these
determinations, the office uses WAC 326-20-046 and 326-20-047. The of-
fice requires that applicants provide sufficient information to permit
determinations under WAC 326-20-046 and 326-20-047.

AMENDATORY SECTION (Amending WSR 17-13-020, filed 6/12/17, effective
8/1/17)

WAC 326-20-049 Personal net worth. (1) Each individual owner of
a firm applying for state certification, whose ownership and control
are relied on for certification, must fill out a personal net worth
statement and sign a declaration of eligibility that ((kis—er—her))
their personal net worth does not exceed ((+=22mittiendeliars))
$2,047,000. If any individual's personal net worth exceeds ( (F=32mit—
+Hen—dettars)) $2,047,000, the individual's presumption of economic
disadvantage is rebutted and the individual does not meet the criteria
for certification.

(2) The office may require additional financial information where
necessary to accurately determine an individual's personal net worth.

(3) In determining an individual's personal net worth, the office
will use the following criteria:

(a) Exclude the individual's ownership interest in the applicant
firm;

(b) Exclude the individual's equity in his or her primary resi-
dence. The equity is the market value of the residence less any mort-
gages and home equity loan balances;

(c) Not use a contingent liability to reduce the individual's net
worth;
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+h B IR PN BN S S 2N nroacaoant 4+ o PPN S AP SRSV S SN I S VSN NP SR PP SoNE + sz
[y CIT LTIV IO 1o a T CIT b/J. [=] ITC CITIT WA= "L FAWAw QJ.\leJ.J.J.uLALLL_ (@AW vy 10 Ty
EYSEE TN S NE NP~ NN R NG N 2~ a2 A nlsxz +1h nracant 7o £ el oo
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in full;

(e) Include any assets the individual has transferred within two
years prior to the application or ((xremewat)) certification update to:
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(1) An immediate family member;

(ii) A trust where the beneficiary is an immediate family member;
or

(iii) The applicant firm for less than fair market value.

(f) The assets described in (e) of this subsection will not be
counted toward an individual's personal net worth if:

(1) The applicant demonstrates that the transfer is to or on be-
half of an immediate family member for that individual's education,
medical expenses, or some other form of essential support; or

(ii) The transfer is consistent with the customary recognition of
special occasions, such as birthdays, graduations, anniversaries, and
retirements.

(g) For the purposes of this section, "immediate family member"
means father, mother, husband, wife, son, daughter, brother, sister,
grandfather, grandmother, father-in-law, mother-in-law, sister-in-law,
brother-in-law, and domestic partner and civil unions recognized under
state law.

(4) If an individual's personal net worth does not exceed ((+=32
mitlien—dottars)) $2,047,000 as described in this section, the office
may rebut an individual's presumption of economic disadvantage if the
statement of personal net worth and supporting documentation demon-—
strates that ( (the—tndividuwal—ts—abte+to—aceumutate stubstantialt
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individual to be economically disadvantaged even though the individu-

al's personal net worth (PNW) did not exceed the limitation cap. Among
the evidence the office can consider are ready access to wealth, in-
come or assets of a type or magnitude inconsistent with economic dis-
advantage, a lavish lifestyle, community property, or other circum-
stances that economically disadvantaged people typically do not enjoy.
Liabilities and the kind of asset exclusions used in PNW calculations
would not be taken into account as part of this determination.

AMENDATORY SECTION (Amending WSR 19-13-014, filed 6/7/19, effective

7/8/19)
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caged iﬂd;ﬁidaai who—provided—the—gift—or—transfer~)) (1) General

rule: A socially and economically disadvantaged owner must own at
least 51 percent of each class of ownership of the firm. Each socially
and economically disadvantaged owner whose ownership is necessary to
the firm's eligibility must demonstrate that their ownership satisfies
the reqguirements of this section. If not, the firm is ineligible.

(2) Overall regquirements. A socially and economically disadvan-
taged owner's acquisition and maintenance of an ownership interest
meets the requirements of this section only if the owner demonstrates
the following:

(a) Acquisition. The socially and economically disadvantaged own-
er acquires ownership at fair value and by one or more "investments"
as defined in subsection (3) of this section.

(b) Proportion. No owner derives benefits or bears burdens that
are clearly disproportionate to their ownership shares.

(c) Maintenance. This section's requirements continue to apply
after the socially and economically disadvantaged owner's acgquisition
and the firm's certification. The socially and economically disadvan-
taged owner must maintain their investment and its proportion relative
to those of other owners such that eligible individuals retain at
least 51 percent ownership.

(1) The socially and economically disadvantaged owner may not
withdraw or revoke their investment.

(1i) When an existing co-owner contributes significant, addition-
al, post-acquisition cash or property to the firm, the socially and
economically disadvantaged owner must increase their own investment to
a level not clearly disproportionate to the nondisadvantaged owner's
investment.

(1ii) An organic increase in the value of the business does not
affect maintenance because the value of the owners' investments re-
mains proportional.

(3) Investments. A socially and economically disadvantaged owner
may acqguire ownership by purchase, capital contribution, or gift. Sub-
ject to the other requirements of this section, each is considered an
"investment" in the firm, as are additional purchases, contributions,
and gqualifving gifts.

(a) Investments are unconditional and at full risk of loss.

(b) Investments include a significant outlay of the socially and
economically disadvantaged owner's own money.

(c) For purposes of this part, title determines ownership of as-
sets used for investments and of ownership interests themselves. This
rule applies regardless of contrary community property, equitable dis-
tribution, banking, contract, or similar laws, rules, or principles.

(1) The person who has title to the asset owns it in proportion
to their share of title.

(1i) However, the title rule is deemed not to apply when it pro-
duces a certification result that is manifestly unjust.
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(d) If the socially and economically disadvantaged owner jointly
(50/50) owns an investment of cash or property, the socially and eco-
nomically disadvantaged owner may claim at least a 51 percent owner-
ship interest, only if the other joint owner formally transfers to the
socially and economically disadvantaged owner enough of his ownership
in the invested asset(s) to bring the socially and economically disad-
vantaged owner's investment to at least 51 percent of all investments
in the firm. Such transfers may be gifts described in subsection (5)
of this section.

(4) Purchases and capital contributions.

(a) The following situations qualify as purchase and/or capital
contributions:

(1) A purchase of an ownership interest is an investment when the
consideration is entirely monetary and not a trade of property or
services.

(1i) Capital that the socially and economically disadvantaged
owner contributes directly to the company is an investment when the
contribution is all cash or a combination of cash and tangible proper-
ty and/or realty.

(1ii) Debt-financed purchases or capital contributions are in-
vestments when they comply with the requirements of this section.

(b) The following situations do not qualify as purchase and/or
capital contribution:

(1) Contributions of time, labor, services, and the like are not
investments or components of investments.

(1i) Loans are not investments. The proceeds of loans may be in-
vestments to the extent that they finance the socially and economical-
ly disadvantaged owner's qualifyving purchase or capital contribution.

(1ii) Guarantees are not investments.

(iv) The firm's purchases or sales of property, including owner-
ship in itself or other companies, are not the socially and economi-
cally disadvantaged owner's investments.

(v) Other persons' or entities' purchases or capital contribu-
tions are not the socially and economically disadvantaged owner's in-
vestments.

(5) Gifts. A gift to the socially and economically disadvantaged
owner is an investment when it meets the requirements of this section.
The gift rules apply to partial gifts, begquests, inheritances, trust
distributions, and transfers for inadeguate consideration. They apply
to gifts of ownership interests and to gifts of cash or property that
the socially and economically disadvantaged owner invests. The follow-
ing requirements apply to gifts on which the socially and economically
disadvantaged owner relies for their investment:

(a) The transferor/donor is or immediately becomes uninvolved
with the firm in any capacity and in any other business that contracts
with the firm other than as a lessor or provider of standard support

services;
(b) The transferor does not derive undue benefit; and

(c) A writing documents the gift. When the socially and economi-
cally disadvantaged owner cannot reasonably produce better evidence, a
receipt, canceled check, or transfer confirmation suffices, if the
writing identifies transferor, transferee, amount or value, and date.

(d) Curative measures. The rules of this section do not prohibit
transactions that further the objectives of, and compliance with, the
provisions of this part. A socially and economically disadvantaged
owner or firm may enter into legitimate transactions, alter the terms
of ownership, make additional investments, or bolster underlying docu-
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mentation in a good faith effort to remove, surmount, or correct de-
fects in eligibility, as long as the actions are consistent with this
part.

(1) The certifier may notify the firm of eligibility concerns and
give the firm time, if the firm wishes, to attempt to remedy impedi-
ments to certification.

(1i) The firm may, of its own volition, take curative action up
to the time of the certifier's decision. However, it must present evi-
dence of curation before the certifier's decision.

(1ii) The certifier may provide general assistance and guidance
but not professional (legal, accounting, valuation, etc.) advice or
opinions.

(iv) While the certifier may not affirmatively impede attempts to
cure, it may maintain its decision timeline and make its decision
based on available evidence.

(v) The certifier must deny or remove certification when the
firm's efforts or submissions violate the rules in (e) of this subsec-—
tion.

(e) Anti-abuse rules.

(1) The substance and not the form of transactions drives the el-
igibility determination.

(1i) The certifier must deny applications based on sham transac-
tions or false representations, and it must decertify firms that en-
gage in or make them. Transactions or representations designed to
evade or materially mislead subiject the firm to the same conseguences.

(1ii) Fraud renders the firm ineligible and subjects it to possi-
ble sanctions, suspension, debarment, criminal prosecution, civil 1it-
igation, and any other conseguence or recourse not proscribed in this
part.

(6) Debt-financed investments.

(a) Subiject to the other provisions of this subpart, a socially
and economically disadvantaged owner may borrow money to finance an
investment to acguire ownership if the following reguirements are met:

(1) Money that the socially and economically disadvantaged owner
receives as a gift is their own money.

(1i) The firm does not finance any part of the investment, di-
rectly or indirectly. The socially and economically disadvantaged own-
er does not rely on the company's credit or other resources to repay
any part of the debt or otherwise to finance any part of their invest-
ment.

(1ii) The loan is real, enforceable, not in default, not offset
by another agreement, and on standard commercial, arm's length terms.
The loan agreement requires level, regularly recurring payments of
principal and interest, according to a standard amortization schedule.
The loan agreement must permit prepayments, including by refinancing.

(b) If the creditor forgives or cancels all or part of the debt,
or the socially and economically disadvantaged owner defaults, the en-
tire debt-financed portion of the socially and economically disadvan-
taged owner's purchase or capital contribution is no longer an invest-
ment. This does not prohibit refinancing with debt that meets the re-
gquirements of this section or preclude prompt cures of ownership is-
sues.

Certified on 9/17/2024 [ 9 ] WSR 24-18-064
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AMENDATORY SECTION (Amending WSR 19-13-014, filed 6/7/19, effective
7/8/19)

WAC 326-20-055 Subsidiaries. An eligible firm must be owned by
an individual (s) who is socially and economically disadvantaged, rath-
er than owned by another firm, except as provided below:

(1) If a socially and economically disadvantaged individual (s)
owns and controls a firm through a parent or holding company that is
established for tax, capitalization, or other purposes consistent with
industry practice; and the parent or holding company owns and controls
the subsidiary.

(2) The agency may certify such a subsidiary if there is cumula-
tively ((fifty—ene)) 51 percent ownership of the subsidiary by a so-
cially and economically disadvantaged individual (s). Examples of such
subsidiaries include, but are not limited to:

(a) A socially and economically disadvantaged individual (s) owns
( (ere—hundred)) 100 percent of a holding company and has a wholly
owned subsidiary. The subsidiary may be certified, if it meets all
other requirements.

(b) A socially and economically disadvantaged individual (s) owns
( (ere—hundred)) 100 percent of the holding company and owns ( (Ff&y—
erne)) 51 percent of a subsidiary. The subsidiary may be certified, if
all other requirements are met.

(c) A socially and economically disadvantaged individual (s) owns
( (edghty)) 80 percent of the holding company and the holding company
in turn owns ((sewenty)) 70 percent of a subsidiary. In this case, the
cumulative ownership of the subsidiary by disadvantaged individuals is
( (Ff£Ety—si3¢)) 56 percent (((etghty)) 80 percent of the ((sewventy)) 10
percent). This is more than ((fifty—ene)) 51 percent, so the agency
may certify the subsidiary, if all other requirements are met.

(d) Same as the examples in (b) and (c) of this subsection, but
someone other than the socially and economically disadvantaged own-—
er(s) of the parent or holding company control the subsidiary. Even
though the subsidiary is owned by disadvantaged individuals, through
the holding or parent company, the agency cannot certify it because it
fails to meet control requirements.

(e) A socially and economically disadvantaged individual (s) owns
( (sdxty)) 60 percent of the holding company and ( (fifEty—ene)) 51 per-
cent of a subsidiary. In this case, the cumulative ownership of the
subsidiary by disadvantaged individuals is approximately ( (Ehixrty—
erne)) 31 percent. This is less than ((f&fty—ene)) 51 percent, so the
agency cannot certify the subsidiary.

(f) The holding company, in addition to the subsidiary seeking
certification, owns several other companies. The combined gross re-
ceipts of the holding companies and its subsidiaries are greater than
the size standard for the subsidiary seeking certification or the
gross receipts cap of WAC 326-20-096. Under the rules concerning af-
filiation, the subsidiary fails to meet the size standard and cannot
be certified.

(3) Businesses certified by the office are limited to having one
level of ownership above an operating company. That is, there could be
a "parent" company but not a "grandparent" company.

Certified on 9/17/2024 [ 10 ] WSR 24-18-064
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AMENDATORY SECTION (Amending WSR 19-13-014, filed 6/7/19, effective
7/8/19)

WAC 326-20-060 Community ownership. (1) When an ownership in-
terest arises in a nonapplicant spouse or registered domestic partner
solely because of community property laws, the agency will not dis-
qualify the applicant if both parties certify that:

(a) Only the applicant spouse or registered domestic partner par-
ticipates in the management of the business; and

(b) The nonparticipating spouse or registered domestic partner
relinquishes control over ((Bisther)) their community interest in the
business.

(2) When an ownership interest arising in a nonapplicant spouse
or registered domestic partner solely because of community property
laws, the agency will not disqualify the applicant because of a provi-
sion for the nonapplicant spouse or domestic partner to cosign a fi-
nancing agreement, contract for the purchase or sale of real or per-
sonal property, bank signature card, or other document.

(3) The agency must give particular scrutiny to the ownership and
control of a firm to ensure it is owned and controlled, in substance
as well as in form, by a socially and economically disadvantaged indi-
vidual, when the ownership of the firm or its assets is transferred
from a spouse or registered domestic partner who is not a socially and
economically disadvantaged individual.

AMENDATORY SECTION (Amending WSR 19-13-014, filed 6/7/19, effective

7/8/19)
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