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PROPOSED RULES
ENERGY FACILITY SITE

EVALUATION COUNCIL
[Filed October 2, 2024, 11:13 a.m.]

Original Notice.

Expedited Rule Making—Proposed notice was filed as WSR
24-15-134.

Title of Rule and Other Identifying Information: Title 463 WAC,
Energy facility site evaluation council (EFSEC).

Hearing Location(s): On November 7, 2024, tentatively at 10 a.m.
- 12 p.m. Check our website with a finalized time closer to the hear-
ing date. Virtual Zoom meeting information to be finalized. Check our
website closer to the hearing date for access information. If you have
difficulty joining the Zoom meeting at the time of the public hearing,
please contact us at rulemaking@efsec.wa.gov or 360-930-4085.

Date of Intended Adoption: December 3, 2024.

Submit Written Comments to: Ali Smith, 621 Woodland Square Loop
S.E., Olympia, WA 98504, email rulemaking@efsec.wa.gov.

Assistance for Persons with Disabilities: Contact Ali Smith,
phone 360-930-4085, email rulemaking@efsec.wa.gov.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The proposed changes are to bring out-
of-date items in 24 of the 26 chapters in Title 463 WAC into alignment
with current statutes, rules, and EFSEC's internal operations, includ-
ing updates to EFSEC's address, corrections to statutory and regulato-
ry references due to changes (e.g., E2SHB 1812 that created EFSEC as
an independent agency), and style changes per the code reviser's of-
fice style guide. None of the changes are substantive.

Reasons Supporting Proposal: In many cases, the rules have not
changed since inception in the 1970s or even since 2004. In that time,
EFSEC has moved, and the use of email and websites have come into mod-
ern use. Additionally, EFSEC's own statute has changed significantly
in some parts, the Public Records Act was recodified, and other stat-
utes, such as the Environmental Health Law Reorganization Act, SHB
2246, were adopted. The rules correct information and references in
order to make them simpler for users to navigate.

Statutory Authority for Adoption: RCW 80.50.040(1).

Statute Being Implemented: Chapter 80.50 RCW, Energy Facilities
Site Locations Act.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: EFSEC, governmental.

Name of Agency Personnel Responsible for Drafting: Lisa McLean
and Ali Smith, P.O. Box 43172, Olympia, WA 98503-3172, 360-930-4085;
Implementation: Ami Hafkemeyer, Director of Siting and Compliance,
P.0O. Box 43172, Olympia, WA 98503-3172, 360-664-1305; and Enforcement:
Sonia Bumpus, Director, P.O. Box 43172, Olympia, WA 98503-3172,
360-664-1363.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. The
proposed rule changes clarify items and begin to bring EFSEC into
alignment with current day. The proposed rules do not pose any addi-
tional costs or changes in cost structures beyond what exists in stat-
ute.
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This rule proposal, or portions of the proposal, is exempt from

requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; rules are adopting or in-
corporating by reference without material change federal
statutes or regulations, Washington state statutes, rules of
other Washington state agencies, shoreline master programs
other than those programs governing shorelines of statewide
significance, or, as referenced by Washington state law, na-
tional consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates
the same subject matter and conduct as the adopting or in-
corporating rule; rules only correct typographical errors,
make address or name changes, or clarify language of a rule
without changing its effect; rule content is explicitly and
specifically dictated by statute; and rules adopt, amend, or
repeal a procedure, practice, or requirement relating to
agency hearings; or a filing or related process regquirement
for applying to an agency for a license or permit.

Scope of exemption for rule proposal:

Is fully exempt.

October 1, 2024
Martin McMurry
Director of Administrative Services

OTS-5573.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-06-010 Purpose. The purpose of this chapter is to de-
scribe the council and set out general information on agency opera-

tions and implementation of the public records provisions of chapter
((42=3++)) 42.56 RCW.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-06-020 Description of organization. (1) The council 1is
a state agency authorized by chapter 80.50 RCW.

(2) The voting membership of the council consists of directors,
administrators, or their designees of the member agencies listed in
RCW 80.50.030. In addition, a voting county representative, a voting
city representative, and a nonvoting port district representative may
sit with the council under the circumstances described in RCW
80.50.030.

(3) The chair is the person appointed by the governor with the
advice and consent of the senate to a term coextensive with that of
the governor pursuant to RCW 80.50.030.
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(a) The chair has a vote on all matters before the council and
has an office at the council's office.

(b) Pursuant to RCW 80.50.030, the chair may designate a member
of the council to serve as acting chair. The acting chair shall remain
entitled to vote on any proposed council action and shall continue to
fulfill ((kis—er—he¥r)) their responsibilities under RCW 80.50.030 (3)
through (5).

(c) The chair or a designee executes all official documents, con-
tracts, and other materials on behalf of the council.

(d) The chair or any member of the council may perform such du-
ties as are specifically authorized and directed by the council, not
in conflict with RCW 80.50.040.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-06-030 Council office—Business hours. The council of-
fice is currently located at ((9»25—PlumStreet S E+Otympia)) 621
Woodland Square Loop S.E., Lacey, Washington. It is open each day for
the transaction of business from 8:00 a.m. to 5:00 p.m., Saturdays,
Sundays, and legal holidays excepted. Notices, applications, business
correspondence, or other communication should be sent to the council
office. The council's mailing address is P.O. Box 43172, Olympia, WA
((898504)) 98503-3172.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-06-050 General method by which operations are conducted.
(1) In general, the council reaches major policy and operational deci-
sions through formal council action at meetings held pursuant to the
Open Public Meetings Act (chapter 42.30 RCW), the state Administrative
Procedure Act (chapter 34.05 RCW), or other applicable laws.

(2) In some circumstances, the chair may perform duties which are
specifically authorized by the council.

(3) ((Pay—teo—deay adrinistrotionFs hondded by the coureitl moarnage>
anad—staff-)) The chair appoints a director to oversee the operations
of the council and carry out the duties of council as delegated by the
chair.

(4) The council ( (merager—is—responsible for implementing the de—
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rector employs and has supervisory authority over such administrative
and professional personnel as may be necessary to perform the adminis-
trative work of the council.

(5) The council staff shall assist applicants in identifying is-
sues presented by the application, review all information submitted,
and recommend resolutions to issues in dispute that would allow site
approval, and may make recommendations to the council.

(6) The council staff are not parties to adjudicative proceedings
conducted under chapter 34.05 RCW.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-06-060 How to obtain public records. (1) All public re-
cords of the council are available for public inspection and copying
at the council office, during regular business hours, in accordance
with chapter ((42-3+#)) 42.56 RCW and these rules, except as otherwise
provided by law.

(2) The public may request public records through the following
mechanisms:

(a) Mail. Requests by mail shall be addressed to the council's
mailing address: The Energy Facility Site Evaluation Council, P.O. Box
43172, Olympia, WA ((98584)) 98503-3172. The front of the envelope
shall conspicuously state: "Public Records Request."

(b) Email. ((As—ef—thedate—theserutes—are—promutgatedsy)) The

council's email address for public records reguests is:

( (efseelep-ectedwa—gev)) records(efsec.wa.gov. This email address may
change without notice. The subject line of email requests shall state:
"Public Records Request." Requesting records via email is the coun-

cil's preferred method for tracking and efficiency purposes.

(c) In person. In-person requests shall be made at the council's
office, ((925—PtumStreet—S-EF——OLIympia)) 621 Woodland Square Loop,
S.E., Lacey, Washington, or as such office may subsequently be reloca-
ted, during regular business hours.

(d) Fax. Faxed requests shall be accompanied by a cover sheet
that conspicuously states: "Public Records Request."

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-06-070 Public records officer. The council's public re-
cords officer is the council ((memager)) director, or designee, who is
responsible for implementation of these and other applicable regula-
tions regarding public records.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-06-080 Contents of requests for public records. Chapter
((42=3++)) 42.56 RCW requires the council to prevent invasions of pri-
vacy, protect public records from damage or disorganization, prevent
excessive interference with its essential functions, and prevent un-
reasonable disruptions of operations. Accordingly, the public may in-
spect and copy public records upon compliance with the following pro-
cedures:

(1) A member of the public who seeks a public record shall make a
written request. The purpose of requiring written requests is to as-
sist the council in tracking, managing, and responding to the request
in a timely and orderly fashion.

(2) No particular form of writing is required so long as the re-
quest complies with WAC 463-06-060 and contains the following informa-
tion:
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(a) Name ( (—maiting—address;—and—tetephone—mnumber)) and contact

information of the requesting party;

(b) The date on which the written request is made;

(c) Identification of the record requested with sufficient par-
ticularity that the council can identify the record and make it avail-
able. Such identifying information should, if possible, include the
title, subject matter, and date of the record;

(d) A signed statement that the records will not be used for com-
mercial purposes if a list of individuals is being requested, or for
any use prohibited by law; and

(e) A prominent statement that the request is being made pursuant
to chapter ((42=%++#)) 42.56 RCW and these regulations.

(3) To facilitate processing the request, the requesting party
should also include:

(a) ((Etther—a—fasrrnumber——o¥)) Contact information, such as an
emall address ((exr—Pboth)).

(b) A reference to the record as it is described in the current
public record index maintained by the council.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)
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proe ovrneit<)) The council will charge to provide
copies of public records as provided in this section.

(1) Adoption of statutory copying charges. The council has not
calculated the actual costs for copyving its records because to do so
would be unduly burdensome for the following reasons:

(a) The council has insufficient resources to conduct a compre-
hensive study to determine the actual costs of copying its records;

(b) To conduct a study of the council's actual copying costs
would interfere with other essential agency functions; and

(c) The legislature has established reasonable fees and costs in
RCW 42.56.120 after the public and requestors have commented on, and
been informed of, such fees and costs.

To timely implement a fee schedule consistent with the Public Re-
cords Act, it is more cost-efficient and expeditious and in the public
interest for the council to adopt the legislature's approved fees and
costs for most of the council's records, as authorized in RCW
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42.56.120 and as published in the council's fee schedule and available
on the council's website at https://efsec.wa.gov.

(2) Fee schedule. Persons may obtain the schedule of the coun-
cil's copying charges by contacting the council's records office at
records@efsec.wa.gov. The council does not charge sales tax on copies
it makes at its own facilities.

(3) Cost estimates. Upon request, the council will provide a re-
gquestor with a summary of the applicable charges before the council
makes copies of the requested records. The requestor may revise the
request to reduce the requested number of copies and correspondingly
reduce the copying charges.

(4) Deposits and prepayment. Before beginning to make copies, the
public records officer may require a requestor to pay a deposit of up
to 10 percent of the estimated costs of copying all the regquested re-
cords. The public records officer may also require the requestor to
pay the remainder of the copying costs before providing all the re-
cords, or to pay the costs of copyving an installment before providing
that installment.

(5) Waiver or other fee arrangements. The council may waive copy-
ing charges. The council also may enter into a contract, memorandum of
understanding, or other agreement with a requestor that provides an
alternative fee arrangement to the charges or in response to volumi-
nous or frequently occurring requests.

(6) Mailing and delivery costs. The council may charge the actual
costs it incurs to mail or use a commercial carrier to deliver copies
of the requested public records, including the cost of any digital
storage medium or device on which the council copies the records (such
as a disc or flash drive), the shipping container or envelope, and the
postage or delivery charge.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-06-120 Disclosure procedure. (1) In accordance with RCW
((42=F++-320)) 42.56.520, within five business days of receiving a pub-
lic records request, the council shall respond by:

(a) Providing the records;

(b) Providing an internet address and link on the council's web-
site to the specific records requested, except that if the requestor
notifies the council that they cannot access the records through the
internet, then the council must provide copies of the record or allow
the requestor to view copies using an agency computer;

(c) Acknowledging the council has received the request and pro-
viding a reasonable estimate of the time the council will require to
respond; ((ex

+e))) (d) Reguesting clarification from the regquestor if the re-
gquest is unclear or does not sufficiently identify the requested re-
cords. If the requestor does not respond to the council's request for
clarification, the public records officer or designee need not respond
to the public records request and may consider the request closed; or

(e) Denying the record request, as set out in subsection (4) of
this section.

(2) The council shall review the requested public records prior
to disclosure.
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(3) If the records do not contain materials exempt from public
disclosure, the council shall disclose the records.

(4) If the records contain materials exempt from public disclo-
sure, the council shall deny disclosure of the exempt materials and
disclose any remaining, nonexempt materials. At the time of denial,
the council shall clearly specify in writing the reasons for denial,
including a statement of the specific exemptions or reason for denial
of disclosure.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-06-170 Records index. The council shall maintain and
make available for public inspection an index of those classes of re-
cords described in RCW ((42=3++-266)) 42.56.070. The index 1is available
for public inspection and copying.

(1) Form and content. The index shall be maintained in electronic
form with copies available on paper. The index shall contain topic
headings.

(2) Location and availability. The index shall be available to
the public under the same rules and on the same conditions as are ap-
plied to other public records.

(3) Schedule for revisions and updates. The council shall revise
and update the index annually.

OTS-5580.1

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-10-010 Definitions. Except where otherwise indicated in
the following chapters, the following terms have the meaning shown:

(1) "Council" means the energy facility site evaluation council
created pursuant to chapter 80.50 RCW and, where appropriate, to the
staff of the council.

(2) "Applicant" means ((fke)) any person ((er—entity—making)) who

makes an application for ((&)) site certification ((er—permit—ecovered
by—this—titte)) pursuant to the provisions of this chapter.

(3) "Adjudicative proceeding" means a proceeding conducted pur-
suant to RCW 80.50.090((+3)) (4) and the state Administrative Proce-
dure Act.

(4) "Certificate holder" means a person or entity who is signato-
ry to a site certification agreement, which has been signed by the
governor, and who is bound by its terms.

(5) "Chair" means the person appointed by the governor pursuant
to RCW 80.50.030.

(6) " ((covmpeit—marnager)) Director" means the individual who
(Fondies—day—to—day administrationforthe—couneil; odmintsters—the
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eeouneit)) oversees the operations of the council, carries out
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ties of the chair as delegated by the chair, and employs and exercises
supervisory authority over all staff of the council.

(7) "Enerqgy facility" ((imetudes—eleectrieal)) means an energy
plant or transmission facilities under RCW 80.50.020((48¥)) (13) and
80.50.020(29) and ((artermative—enecrgy—resowrees)) clean enerdgy prod-
uct manufacturing facilities under RCW 80.50.020 ((+8y)) (7).

(8) "Site certification agreement (SCA)" means the agreement be-
tween the state of Washington and the applicant that prescribes the
conditions required for construction and operation of an energy fa-
cility.

(9) "Rule" as used herein, includes the terms "agency order,"
"directive" or "regulation"™ in accordance with RCW 34.05.010(16).

OTsS-5581.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-14-030 Public meetings and hearings policy for applica-
tion reviews. The council encourages, and will provide for, public
participation in its public meetings and hearings during reviews of
applications for site certification as afforded by law and rule. The
following sets forth the public participation in those meetings and
hearings required in RCW 80.50.090.

(1) The ((pwbtie)) informational public hearing as prescribed in
RCW 80.50.090(1) shall be held in the county of the proposed site. All
persons shall be afforded an opportunity to comment to the council re-
garding the proposed site.

(2) The public land use consistency hearing as prescribed in RCW
80.50.090(2) shall be held in the county where the proposed site is
located to determine whether or not the proposed use of the site is
consistent and in compliance with city, county, or regional land use
plans and zoning ordinances at the time of application. If the pro-
posed site is located in more than one county, a land use consistency
hearing shall be held in each county. The council shall limit public
testimony at this hearing to the issue of consistency and compliance
with city, county, or regional land use plans and zoning ordinances.

(3) Although all persons desirous of participating may not be ac-
corded "party" status in the public hearing held as an adjudicative
proceeding under chapter 34.05 RCW prior to preparation of any recom-
mendation to the governor, the council, at times and places designated
by the council, upon compliance with reasonable procedures, shall al-
low any person desiring to be heard to speak in favor of or in opposi-
tion to the proposed site by raising one or more specific issues, pro-
vided that the person has raised the issue or issues in writing with
specificity during the application review process or during the public
comment period held prior to the start of the adjudicative hearing.

(4) The council views the provisions of RCW 80.50.090(4) as au-
thorizing it to conduct additional public hearings as "public informa-
tional hearings," "public land use consistency hearings" or "adjudica-
tive proceedings." The council may also hold public meetings concern-
ing the application for site certification.

Certified on 10/11/2024 [ 8 ] WSR 24-20-147



Washington State Register WSR 24-20-147
AMENDATORY SECTION (Amending WSR 78-09-078, filed 8/28/78)

WAC 463-14-040 County, city, and port district representatives—
Segmentation of hearings and issues. RCW 80.50.030 (4), (5), and (6)
necessitate segmentation of hearings and issues in instances where
proposed energy facilities would extend beyond the boundaries of a
single county, city, and/or port district.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-14-050 Preemption. Chapter 80.50 RCW operates as a
state preemption of all matters relating to the certification of the
location, construction, and operational conditions of certification of
the energy ((faeeitity—sites)) facilities included under RCW 80.50.060
as now or hereafter amended. Chapter 80.50 RCW certification is given
in lieu of any permit, certificate, or similar document ( (whieh—might
otherwise—Pbe)) required by ((state—ageneies—and teocal goveraments))
any department, agency, division, bureau, commission, board, or polit-
ical subdivision of this state, whether a member of the council or
not.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-14-080 EFSEC deliberative process. RCW 80.50.100 re-
quires the council to report to the governor its recommendation of ap-
proval or rejection of an application for certification. In order for
the council to develop such a recommendation, it shall use wherever
applicable the following deliberative process:

(1) Evaluate an application to determine compliance with chapter
80.50 RCW and chapter 463-60 WAC;

(2) Contract for an independent consultant study ((ef—the—apptst
eatien)) Lo measure the consequences of the proposed energy facility
on the environment or any matter that it deems essential to an ade-
guate approval of the site;

(3) Conduct a review under ((£he)) chapter 43.21C RCW, State En-
vironmental Policy Act;

(4) Conduct an adjudicative proceeding for the presentation of
evidence on the application;

(5) Conduct one or more sessions for the taking of public testi-
mony concerning the proposed project;

(6) Consider public comments received;

(7) Consider any laws or ordinances, rules or regulations, which
may be preempted by certification.

The council, when fully satisfied that all issues have been ade-
quately reviewed, will consider and by majority decision will ((aet—en
the—eguestionof opprovator rejeetionof an)) make a council recommen-—
dation as to the disposition of the application.
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OTS-5582.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-18-020 Governing procedure. The following procedures
shall apply to proceedings under the Open Public Meetings Act, chapter
42.30 RCW, and rule-making proceedings under the Administrative Proce-
dure Act, chapter 34.05 RCW:

(1) A majority of the voting council members constitutes a quorum
for the conduct of council business.

(2) All council decisions shall be transacted by motion. Motions
may be made by any council member and shall require a second.

(3) Voting on all motions shall be by voice vote unless a divi-
sion is called for, in which case the chair shall call the roll by
agency and record the votes of each voting member present, "yea" or
"nay. "

(4) The order of business shall be conducted as prescribed by the
agenda.

(a) The ((ecoureidl—manager)) director shall prepare each meeting's
agenda in consultation with the chair.

(b) The council may modify a meeting's agenda.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-18-050 Open Public Meetings Act proceedings. The fol-
lowing requirements apply to those portions of the council's business
that fall within the scope of the Open Public Meetings Act, chapter
42 .30 RCW:

(1) Other than executive sessions, the council's meetings are
open to the public.

(2) Regular meetings. Because the council does not hold meetings
in accordance with a periodic schedule declared by statute or rule,
the council's meetings are not "regular meetings" within the meaning
of the Open Public Meetings Act.

(3) Special meetings.

(a) The chair or a majority of the voting members of the council
may call a special meeting at any time in accordance with RCW
42.30.080 by delivering written notice personally ((e®)), by mail, or
by email to each council member; and to each local newspaper of gener-—
al circulation and to each local radio or television station which has
on file a written request to be notified of such special meeting or of
all special meetings.

(b) Such notice must be delivered personally ((e®)), by mail, or
by email and posted on the agency's website at least ( (Ewenty—Ffour))
24 hours before the time of such meeting as specified in the notice.

(c) The call and reguired notices shall specify the time and
place of the special meeting and the business to be transacted. Final
disposition shall not be taken on any other matter at such meetings by
the governing body.

(d) Such written notice may be dispensed with ((as—te—any)) if a

member ( (whe—at—er—prieor—to—thetimethe meeting econvenes—Fites)) sub-
mits a written waiver of notice with the council ((marager—a—written
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wetver—of rnotice—Sueh waiver may be—given—by—tetegram)) director at
or prior to the time the meeting convenes. Such written notice may al-
so be dispensed with ((as—te—any)) 1f a member who is actually present
( (ae—the—meeting)) at the time ((+£)) the meeting convenes.

(e) The notices provided in this section may be dispensed with in
the event a special meeting is called to deal with an emergency in-
volving injury or damage to persons or property or the likelihood of
such injury or damage, or when time requirements of such notice would
make notice impractical and increase the likelihood of such injury or
damage, or when the required notice cannot be posted or displayed with
reasonable safety.

((r)) (f) In addition to the special meeting notice require-
ments under RCW 42.30.080 described in ( (subseetion—+{4)—oFf)) this sec-
tion, the council shall, on or before January of each year, fix the
time and place of the special meetings it proposes to hold during the
upcoming calendar year and publish a schedule of those meetings in the
Washington State Register. The council need not publish in the Regis-
ter notice of any change from such meeting schedule although it may,
in its discretion, elect to do so. In addition to the scheduled spe-
cial meetings published in the Washington State Register, the council
may hold other special meetings without publication in the Register.

(4) Executive sessions. The chair or a majority of the voting
members of the council may call an executive session at any time in
accordance with RCW 42.30.110.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-18-090 Adjudicative proceedings. Adjudicative proceed-
ings required by RCW 80.50.090((43))) (4) shall be governed by the Ad-
ministrative Procedure Act, chapter 34.05 RCW, and chapter 463-30 WAC.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-18-100 Rule-making proceedings. Rule-making proceedings
shall be governed by the Administrative Procedure Act, chapters 34.05
RCW and 463-34 WAC.

OTS-5583.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-22-020 Potential site study request—Where submitted.
Requests shall be submitted to the energy facility site evaluation
council in writing at the council office ((ia—writing)), by mail, or

by email.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-22-030 Potential site study—Fee. An initial fee of
$10,000 shall accompany the study request and shall be a condition
precedent to any action by the council. Payment shall be ((mede—by—a
ashiertscheck payabletothe state treasurer)) deposited into the
council's account created in RCW 80.50.390.

o

AMENDATORY SECTION (Amending Order 106, filed 11/4/76)

WAC 463-22-070 Independent consultant study—No preliminary ap-
proval. Nothing stated or recommended by the consultant, either dur-
ing the study stage or in its report, shall be interpreted as a pre-

liminary ( (apprevatl—er—disapprovar)) recommendation as to the disposi-

tion of the application of the potential site by the council.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-22-100 Public information meeting. During the potential
site study, the council may hold a public information meeting in the
county or counties within whose boundaries the site of the proposed
energy facility is located, or as close to the proposed site as prac-
ticable. The council shall publish notice of the meeting in local dai-
ly or weekly news publications, as well as on the council's website.
This public information meeting shall not be in lieu of the require-
ments of RCW 80.50.090.

OTS-5584.1
Chapter 463-26 WAC

((PUBLIC)) INFORMATIONAL PUBLIC MEETING AND LAND USE HEARING

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-26-010 Purpose. This chapter sets forth the procedures
to be followed in the conduct of ((fke—pukltie)) an informational
( (meeting)) public hearing pursuant to RCW 80.50.090(1) and as descri-
bed in WAC 463-26-025, and the public land use hearing held pursuant
to RCW 80.50.090(2).
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-26-020 Notification of local authorities. Before con-
ducting either the informational public ( (irafeormatieonal—meeting))
hearing under RCW 80.50.090(1) or the public land use hearing under
RCW 80.50.090(2), the council will notify the legislative authority in
each county, city, and port district within whose boundaries the site
of the proposed energy facility is located.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-26-025 ((Publie)) Informational ((meeting)) public hear-
ing. The council shall conduct at least one informational public
( (aformational—meeting)) hearing concerning each application. At this
( (meeting)) hearing, the council will present the general procedure to
be followed in processing the application including a tentative se-
quence of council actions, the rights and methods of participation by
local government in the process, and the means and opportunities for
the general public to participate.

(1) The applicant shall make a presentation of the proposed
project utilizing appropriate exhibits. The presentation shall in-
clude: A general description of the project and the proposed site;
reasons why the proposed site or location was selected; and a summary
of anticipated environmental, social, and economic impacts.

(2) The general public shall be afforded an opportunity to
present written or oral comments relating to the proposed project. The
comments may become part of the adjudicative proceeding record.

(3) The informational ((meeting)) public hearing shall be held in
the general proximity of the proposed project as soon as practicable
within ((sixty)) 60 days after receipt of an application for site cer-
tification.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-26-035 Introduction of counsel for the environment. The
council shall invite the counsel for the environment to be present at
the informational public ( (irfermatieonat—meeting)) hearing. Counsel
for the environment shall be introduced and afforded an opportunity to
explain ((kRis—exr—her)) their statutory duties under chapter 80.50 RCW.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-26-050 Purpose ((feor)) of land use hearing. At the com-
mencement of the public land use hearing, the council shall explain
that the purpose of the hearing under RCW 80.50.090(2) is to determine
whether at the time of application the proposed facility was consis-
tent and in compliance with land use plans and zoning ordinances. Pur-
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suant to RCW 80.50.020((4+5))) (18), "land use plan" means a compre-
hensive plan or land use element thereof adopted by a unit of local
government under chapter((s)) 35.63, 35A.63, ((e¥r)) 36.70, or 36.70A
RCW, or as otherwise designated by chapter 325, Laws of 2007. Pursuant
to RCW 80.50.020 ((4*6))) (30), "zoning ordinance" means an ordinance
of a unit of local government regulating the use of land and adopted
pursuant to chapter((s)) 35.63, 35A.63, ((e¥)) 36.70, or 36.70A RCW or
Article XI of the state Constitution, or as otherwise designated by
chapter 325, Laws of 2007.

OTS-5585.1

AMENDATORY SECTION (Amending WSR 07-21-035, filed 10/9/07, effective
11/9/07)

WAC 463-28-010 Purpose. This chapter sets forth procedures to
be followed by the council in determining whether to recommend to the
governor that the state preempt land use plans, zoning ordinances, or
other development regulations for a ((sfte)) project or portions of a
( (site—for—an—energy—facility—or atterrmativ rergyv—faeitiEy) )
proiject for enerqgy facilities included under RCW 80.50.060 as now or
hereafter amended.

AMENDATORY SECTION (Amending WSR 78-07-036, filed 6/23/78)

WAC 463-28-020 Authority of council—Preemption by state. The
authority of the council is contained in RCW 80.50.040 (1) and
80.50.110(2) which provides that the state preempts the regulation and
certification of the location, construction, and operational condi-
tions of certification of the energy facilities included under RCW
80.50.060 as now or hereafter amended.

AMENDATORY SECTION (Amending WSR 07-21-035, filed 10/9/07, effective
11/9/07)

WAC 463-28-060 Adjudicative proceeding. (1) Should the council
determine under WAC 463-26-110 a ((site)) project or any portions of a
((s+te)) project is inconsistent, it will schedule an adjudicative
proceeding under chapter 463-30 WAC to consider preemption.

(2) The proceeding for preemption may be combined or scheduled
concurrent with the adjudicative proceeding held under RCW
80.50.090((433)) (4).

(3) The council shall determine whether to recommend to the gov-
ernor that the state preempt the land use plans, zoning ordinances, or
other development regulations for a ((site)) project or portions of a
((s+te)) project for the energy ((faeitityvoralternative—energy—¥e
seuree)) facilities included under RCW 80.50.060 as now or hereafter
amended proposed by the applicant.
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AMENDATORY SECTION (Amending WSR 07-21-035, filed 10/9/07, effective
11/9/07)

WAC 463-28-070 Certification—Conditions—State/local interests.
If the council approves the request for preemption, it shall include
conditions in the draft certification agreement ( (whieh—eensider)) to
protect state ((e®)), local governmental, or community interests, or
overburdened communities as defined in RCW 70A.20.010 affected by the
construction or operation of the ((emexrgy)) facility ((er—atternative
rergy—reserw¥ree)) and to recognize the purpose((s)) of laws or ordi-
nances, or rules or regulations promulgated thereunder, that are pre-
empted pursuant to RCW 80.50.110((42})) as now or hereafter amended.

OTS-5586.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-30-060 Definitions—Persons and parties. The terms
"person" and "party" when used in this chapter shall have the follow-
ing meanings. The term "person" shall be defined according to RCW
80.50.020((3F)) (19). The term "party" shall mean and be limited to
the following:

(1) The "applicant" as defined in RCW 80.50.020 ((H-)) (2).

(2) Each "member agency" as specified in RCW 80.50.030 (3)
through (6).

(3) The "counsel for the environment" as defined in RCW
80.50.020 ((+=2y)) (10).

(4) Each person admitted to an adjudicative proceeding as an "in-
tervenor ((+))" is a party only for the purposes, and is subject to any
limitations and conditions, specified in the council order granting
intervention.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-30-080 Commencement of adjudicative proceedings. Adju-
dicative proceedings shall commence upon issuance of a formal notice
of hearing or prehearing conference. The notice shall be served upon
all parties at least ((&wenmty)) 20 days in advance of the initial
hearing date, unless the council finds that an emergency exists re-
quiring the hearing or prehearing conference to be held upon less no-
tice.

The time and place of continued hearing sessions may also be set:

(1) Upon the record without further written notice to the par-
ties; or

(2) By letter from the council ((memager)) director; or

(3) By letter from the presiding officer.

In such instances, ((fwerty)) 20 days' prior notice is not re-
quired.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-30-090 Publicity—Commencement of adjudicative proceed-
ings. Upon the filing of an application for certification, the coun-
cil shall prepare an appropriate statement for dissemination to the
news media which shall: (1) Describe all actions taken to date regard-
ing the proposed ((site)) project, and (2) state clearly that any per-
son may be allowed to present timely written or oral argument for or
against the proposed ((site)) project to be certified and that advance
notice within a reasonable time shall be required of persons who de-
sire status as intervenors in accordance with WAC 463-30-091.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-30-093 Participation by county, city, and port district
representatives. In any adjudicative site certification proceeding,
designated council members representing local jurisdictions may dis-
cuss and, 1f authorized, vote only on issues affecting their jurisdic-
tions. Issues shall be separated for purposes of discussion and vot-
ing.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-30-120 Format, filing, and service of documents. (1)
Format.

(a) All pleadings, motions, and other documents (including pre-
filed testimony) filed with the council shall be legibly written or
printed. The use of letter size paper (8 1/2 by 11 inches) is mandato-
ry. The writing or printing shall appear on two sides of the page.

(b) The requirements of (a) of this subsection are not mandatory
for exhibits but the use of exhibits that comply with (a) of this sub-
section is encouraged i1if it does not impair legibility.

(2) Filing.

(a) In each case, the council will specify the number of copies
required for motions, related pleadings, and exhibits which must be
filed with the council.

(b) Document shall be deemed filed only upon actual receipt by
the council ( (mamager)) director or designee during office hours.

(c) Faxes.

(1) As used in this rule, "fax" means electronic telefacsimile
transmission.

(ii) Except as specified in (c¢) (iii) of this subsection, receipt
of a document in the council's fax machine does not constitute filing.

(iii) For good cause shown, a party may request and the council
( (mrarager)) director or designee may in his or her sole discretion
grant authority to file a document by fax.

(iv) Filing by fax is perfected when a complete legible copy of
the document is reproduced on the council ((marager's)) director's fax
machine during the council's normal office hours, so long as the coun-
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cil receives the required number of nonfaxed originals on the next
successive business day. If a transmission of a document by fax com-
mences after the council's normal office hours, the document shall be
filed on the next successive business day.

(v) Any document filed by fax must be accompanied by a cover page
or other form identifying the party making the transmission, listing
the address, telephone, and fax number of the party, identifying the
adjudicative proceeding to which the document relates, and indicating
the date faxed and total number of pages included in the transmission.

(vi) The party attempting to file a document by fax bears the
risk that the document will not be timely received or legibly printed,
regardless of the cause. If a fax is not received in legible form, it
will be considered as if it had never been sent.

(d) Email. The filing of documents with the council by electronic
mail is not authorized without the express approval of the council
( (maprager)) director or designee and under such circumstances as the
council ((marmager)) director or designee allows.

(e) Filing a document with the council does not constitute serv-
ice upon the office of the attorney general or any other party. Like-
wise, service on the office of the attorney general does not consti-
tute a filing with the council.

(f) Applications. Applications for a site certificate shall be
filed in the manner prescribed by the rules governing such applica-
tions.

(3) Service.

(a) A copy of each pleading, motion, and document filed with the
council shall be simultaneously served upon each party.

(b) Service by parties.

(i) Service of pleadings, motions, and other documents by parties
shall be made by delivering one copy to each party (A) in person, (B)
by mail, (C) by commercial parcel delivery company, or (D) for docu-
ments not exceeding ( (twemnty—fiwe)) 25 pages, 1f authorized by the
council ((marmager)) director or designee, by fax, where originals are
mailed simultaneously.

(ii) Except as otherwise provided, when any party has appeared by
attorney or other authorized representative, service upon such attor-
ney or representative will be deemed valid service upon the party.

(iii) Service of documents shall be deemed complete upon (A) per-
sonal delivery, (B) deposit in the United States mail properly ad-
dressed with appropriate first-class postage prepaid, (C) acceptance
for delivery by a commercial parcel delivery company, properly ten-—
dered with fees prepaid, or (D) production by the fax machine of a
confirmation of transmission by fax, with simultaneous deposit of the
originals in the United States mail, properly addressed with appropri-
ate first-class postage prepaid.

(c) Service by the council. All notices, orders and other docu-
ments required to be served by the council may be served by delivery
of one copy to each party (i) in person, (ii) by mail, (iii) by elec-
tronic mail, (iv) by commercial parcel delivery company, or ((4=#)r))
(v) by fax, when originals are mailed simultaneously. Service of docu-
ments by the council shall be deemed complete upon (A) personal deliv-
ery, (B) deposit in the United States mail properly addressed with ap-
propriate first-class postage prepaid, (C) acceptance for delivery by
a commercial parcel delivery company, properly tendered with fees pre-
paid, or (D) production by the council's fax machine of a confirmation
of the transmission by fax, with simultaneous deposit of the originals
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in the United States mail, properly addressed with appropriate first-
class postage prepaid.

(d) Certificate of service. There shall appear on or in a sepa-
rate document accompanying the original of every pleading when filed
with the council in accordance with this subsection, either an ac-
knowledgment of service, or the following certificate:

"I hereby certify that I have this day served the foregoing
document upon all parties of record in this proceeding, by
authorized method of service pursuant to WAC 463-30-120(3).

Datedat ........ this .... dayof ....
(signature) ........

(4) Courtesy copies. Parties are encouraged to send courtesy cop-
ies of documents to the council and all other parties via electronic
mail.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-30-200 Subpoenas—Practice. (1) Subpoenas shall be is-
sued and enforced, and witness fees paid, as provided in RCW
34.05.446.

(2) Every subpoena shall identify the party causing issuance of
the subpoena and shall state the name of the agency and the title of
the proceeding and shall command the person to whom it is directed to
attend and give testimony or produce designated books, documents, or
things under ((Bis—er—her)) their control at the time and place set
for the hearing.

(3) A subpoena may be served by any suitable person over ( (eight—
een)) 18 years of age, by exhibiting and reading it to the witness, or
by giving ( (kdm—er—her)) them a copy thereof, or by leaving such copy
at the place of ((Bis—er—her)) their abode. When service is made by
any other person than an officer authorized to serve process, proof of
service shall be made by affidavit.

(4) The presiding officer, upon motion made promptly and in any
event at or before the time specified in the subpoena for compliance
therewith, may:

(a) Quash or modify the subpoena if it is unreasonable and op-
pressive; or

(b) Condition denial of the motion upon the advancement by the
person in whose behalf the subpoena is issued of the reasonable cost
of producing the books, papers, documents, or tangible things.

(5) No subpoena shall be issued or given effect to require the
attendance and testimony of, or the production of evidence by, any
member of the council or any member of the council staff. For these
purposes, the council's independent consultant is deemed a member of
the council staff.

(6) The council shall be responsible for paying only the witness
fees of the witnesses which it subpoenas. Each subpoena shall bear the
name of the party requesting or issuing the subpoena and the party re-
sponsible for paying the witness fees.
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AMENDATORY SECTION (Amending WSR 90-05-018, filed 2/13/90, effective
3/16/90)

WAC 463-30-230 Official notice. (1) Upon written or oral mo-
tion, the council may officially notice:

(a) Any judicially cognizable facts;

(b) Technical or scientific facts within the council's special-
ized knowledge; and

(c) Codes or standards that have been adopted by an agency of the
United States, of this state or of another state, or by a nationally
recognized organization or association.

(2) Parties shall be notified either before or during hearing, or
by reference in preliminary reports or otherwise, of the material so
noticed and the sources thereof, including any staff memoranda and da-
ta, and they shall be afforded an opportunity to contest the facts and
material so noticed.

(3) A party proposing that official notice be taken may be re-
quired to produce a copy of the material to be noticed.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-30-251 Alternative dispute resolution. The council sup-
ports parties' informal efforts to resolve disputes when doing so is
lawful and consistent with the public interest. Alternative dispute
resolution (ADR) includes any mechanism to resolve disagreements, in
whole or in part.

(1) Forms of ADR. Parties may agree to negotiate with other par-
ties at any time without council oversight. The council may direct
parties to meet or consult as provided in subsection (2) of this sec-
tion, or may establish or approve a collaborative process as provided
in subsection (3) of this section. The council may assign a mediator
or facilitator to assist the parties. The council may also assign an
arbitrator whose decision is subject to council review.

(2) Settlement conference. The council may invite or direct the
parties to confer among themselves or with a designated person. Set-
tlement conferences must be informal and without prejudice to the
rights of the parties.

(3) Collaborative.

(a) ((Pefimeds;—membership~)) Definition. A collaborative is a
form of ADR and is a council-sanctioned negotiation in which interes-
ted parties work with each other and representatives of council staff
to achieve consensus on one or more issues assigned by the council or
identified by the collaborative participants.

(b) Membership. Any interested party whose interests may be sub-
stantially affected by the result of the collaborative must be given
an opportunity to participate. Collaborative participants must inform
the council and seek approval if a collaborative changes its member-
ship or redefines the issues it will address.

((#Hr)) (c) Communication with council. Communication between the
council and collaborative participants may be through council staff
assigned to serve as a third-party neutral in the collaborative, or
through the council ((mamager)) director, subject to agreement among
the participants to the form and substance of any such communication.
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(4) ADR guidelines. In any ADR process, the following apply un-
less all participants agree otherwise:

(a) The parties, as their first joint act, will consider any
guidelines or directions by the council ((+)) and determine the ground
rules governing the negotiations;

(b) No statement, admission, or offer of settlement made during
negotiations is admissible in evidence in any formal hearing before
the council without the consent of the participants or unless necessa-
ry to address the process of the negotiations;

(c) To the extent permitted by law, parties may agree that infor-
mation exchanged exclusively within the context of settlement negotia-
tions will be treated as confidential as provided in a council protec-
tive order; and

(d) Participants in a council-sanctioned ADR process must period-
ically advise any nonparticipating parties and the council of any sub-
stantial progress made toward settlement. Participants must immediate-
ly advise the council if a council-sanctioned ADR process is without
substantial prospects of resolving the issue or issues under negotia-
tion.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-30-270 Prehearing conference. (1) The council upon its
own motion or upon request of a party may direct the parties or their
representatives to engage in a prehearing conference or conferences to
consider:

(a) Simplification of issues;

(b) The necessity or desirability of amendments to the pleadings;

(c) The possibility of obtaining stipulations, admissions of
fact, and admissions of the genuineness of documents which will avoid
unnecessary proof;

(d) Limitations on the number and consolidation of the examina-
tion of witnesses;

(e) Procedural matters;

(f) Distribution of written testimony and exhibits to the parties
prior to the hearing;

(g) The disposition of petitions for leave to intervene in the
proceeding filed pursuant to WAC 463-30-091 may be ruled upon at a
prehearing conference;

(h) Such other matters as may aid in the disposition or settle-
ment of the proceeding including scheduling the hearing and determina-
tion of the sequence of the subject matter.

(2) Prehearing conferences may be held by telephone conference
call or at a time and place specified by the council.

(3) Following the prehearing conference, the presiding officer
shall issue an order reciting the action taken at the conference, the
amendments allowed to the pleadings, the agreements made by the par-
ties concerning all of the matters considered, and other matters as
appropriate. If no objection to the order is filed within ((fer)) 10
days after the date the order is mailed, it shall control the subse-
quent course of the proceeding unless modified for good cause by sub-
sequent order.

(4) In any proceeding, the council may conduct a conference prior
to the taking of testimony, or may recess the hearing for such confer-
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ence, for the purpose of carrying out the purpose of this section. The
council shall state on the record the results of such conference.

(5) Nothing in this section shall be construed to limit the right
of the council to order a prehearing conference or other settlement
procedure prior to issuance of a notice of hearing.

AMENDATORY SECTION (Amending WSR 98-01-083, filed 12/12/97, effective
1/12/98)

WAC 463-30-300 Hearing schedule guidelines. In any adjudicative
site certification proceeding the council shall, after consultation
with the parties, schedule the hearing process so that the following
general subject areas may be heard separately at specified times, to
the extent they are in issue:

(1) The description of the particular ((emrergy—faciltity—and—the

proposed—sites)) project;

(2) Consistency of the proposal with zoning and land use regula-

s((=)) L

(3) Physical site suitability and related safety considera-
tions ((=))

(4) NPDES, PSD, or other permits((=));

(5) On-site and local impacts (physical): Such as aquatic, ter-
restrial and atmospheric((=));

(6) On-site and local impacts (societal): Such as housing, serv-

ices, recreation, economics, transportation, health, and tax
base ((+)) 2

(7) Peripheral area impacts (all categories) ((=)):

(8) Adverse impacts minimization and consideration of conditions
of certification.

At the commencement of the hearing, the council shall publicly
announce the proposed schedule by which the hearing is to be conduc-
ted. The council may alter the schedule.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-30-335 Petition for reconsideration of recommendations
to the governor. A petition for reconsideration of a recommendation
to the governor shall be filed with the council ((mamager)) director.

(1) The petition for reconsideration shall be filed with the
council within ( (&wernty)) 20 days of the date of service of the recom-
mendation to the governor, unless a different place and time limit for
filing the petition are specified in the recommendation to the gover-
nor in its statement describing available procedures for administra-
tive relief. Copies of the petition shall be served upon all other
parties or their representatives at the time the petition is filed.

(2) The petition for reconsideration shall specify the challenged
portions of the recommendation to the governor and shall refer to the
evidence of record and legal authority which is relied upon to support
the petition.

(3) Any party may file an answer to a petition for reconsidera-
tion. The answer shall be filed with the council manager within
( (fFeurteern)) 14 days after the date of service of the petition and
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copies of the answer shall be served upon all other parties or their
representatives at the time the answer is filed.

OTS-5587.1

AMENDATORY SECTION
11/11/04)
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WAC 463-34-060 Petitions for rule making—Disposition. In ac-
82-05-040, within ((s&xty)) 60

days after receipt of the petition,
rule-making proceedings or deny the

the council shall either initiate
petition in writing, stating its

reasons for the denial ((
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specifically addressing the con-

cerns stated in the petition. Where

appropriate, the council may indi-

cate alternative means by which the

agency will address the concerns

raised in the petition.

OTs-5588.1

AMENDATORY SECTION
11/11/04)

WAC 463-43-020 Standard application required.
seeking expedited processing shall submit an application for
certification of any facility pursuant to chapter 80.50 RCW,

(Amending WSR 04-

21-013, filed 10/11/04, effective

An applicant
((stEe))
fees, and

a request for expedited processing as required by RCW 80.50.075.

AMENDATORY SECTION
3/16/09)

WAC 463-43-025 Environmental checklist required.

(Amending WSR 09-

05-067, filed 2/13/09, effective

An applicant

seeking expedited processing shall submit a completed SEPA environmen-

tal checklist with an application for

((site)) certification unless

the council finds the proposal is categorically exempt.

AMENDATORY SECTION
3/16/09)

WAC 463-43-030 Eligible proposals.

dited when the council finds:
(1)

(Amending WSR 09-

The environmental impact of the proposed

05-067, filed 2/13/09, effective

An application may be expe-

((emexrgy)) facility

is not significant or will be mitigated to a nonsignificant level un-

der the State Environmental Policy Act,
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(2) The project is found to be consistent and in compliance with
city, county, or regional land use plans or zoning ordinances.

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-43-040 Prior to making a determination of eligibility
for expedited processing. ( (Fre—eourneit)) Prior to making a determi-
nation of eligibility for expedited processing, the council shall:

(1) Conduct ((a—pubtie)) an informational ( (meeting)) public
hearing in the county of the proposed ((site)) facility within ((six—
£y)) 60 days of receipt of an application to provide information to
the public concerning the nature and purpose of the ((emrergy)) facili-
ty and the review process to be undertaken by the council and to pro-
vide an opportunity for the public to present its views;

(2) Determine at a public hearing within ((sity)) 60 days of re-
ceipt of an application if the proposed site is consistent and in com-
pliance with city, county, or regional land use plans and zoning ordi-
nances;

(3) Review the application pursuant to WAC 463-43-030; in making
its review, the council may engage pursuant to RCW 80.50.071 (1)
((#2))) an independent consultant to provide an assessment of the ap-
plication and environmental checklist and to conduct any special study
deemed necessary by the council; and

(4) If applicable, initiate processing of:

(a) A NPDES application in accordance with chapter 463-76 WAC;

(b) An air emissions or PSD permit application in accordance with
463-78 WAC;

(c) Other such authorizations or permits as may be required by
law or rule and necessary for construction and operation of the
project.

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-43-050 Expedited processing determination. Following
the review of an application, environmental checklist, and land use
hearing and within ((ere—hundred—Etwenty)) 120 days of receipt of an
application or such later time as is mutually agreed by the applicant
and the council, the council by order will grant expedited processing
for an application when it has found that:

(1) The proposed site is consistent and in compliance with city,
county, or regional land use plans((+)) and zoning ordinances; and

(2) The environmental impacts are not significant or may be miti-
gated to nonsignificant level under RCW 43.21C.031.
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AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-43-060 Effect of expedited processing. For an applica-
tion granted expedited processing under WAC 463-43-050, the council
shall not:

(1) Conduct any further review of an application by an independ-
ent consultant; however, at the direction of the council an independ-
ent consultant may prepare air or water discharge permits or other an-
cillary permits or studies that may be needed as part of a recommenda-
tion to the governor;

(2) Hold an adjudicative proceeding under chapter 34.05 RCW; and

(3) Continue an adjudicative proceeding that has commenced.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-43-070 Expedited application processing. The council
will prescribe the form, content, and necessary supporting documenta-
tion for site certification during council meetings. All interested
persons and the counsel for the environment shall be afforded an op-
portunity to make presentations on the matters herein.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-43-080 Recommendation—Transmittal to governor. Within
((si3==y)) 60 days following the granting of expedited processing or
such later time as is mutually agreed by the applicant and the coun-
cil, the council shall forward its recommendation, and if the recom-
mendation is for approval, the council will also forward a copy of a
draft site certification agreement to the governor.

OTs-5589.1

AMENDATORY SECTION (Amending WSR 84-19-031, filed 9/14/84)

WAC 463-47-050 Designation of decision maker. Within the energy
facility site evaluation council, the decision maker is the council.

AMENDATORY SECTION (Amending WSR 92-09-013, filed 4/2/92, effective
5/3/92)

WAC 463-47-051 Designation of responsible official. Within the
energy facility site evaluation council, the responsible official is
the council ( (mamager)) director.
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AMENDATORY SECTION (Amending WSR 84-19-031, filed 9/14/84)

WAC 463-47-080 Mitigated DNS. (1) An applicant may ask the
council whether issuance of a DS is likely for a proposal. This re-
quest for early notice must:

(a) Be written;

(b) Follow submission of an application and environmental check-
list for a nonexempt proposal for which the council is lead agency;
and

(c) Precede the council's actual threshold determination for the
proposal.

(2) The council shall respond to the request within ((fer)) 10
working days of receipt of the letter; the response shall:

(a) Be written;

(b) State whether the council is considering issuance of a DS;

(c) Indicate the general or specific area(s) of concern that led
the council to consider a DS; and

(d) State that the applicant may change or clarify the proposal
to mitigate the impacts indicated in the letter, revising the environ-
mental checklist as necessary to reflect the changes or clarifica-
tions.

(3) The council shall not continue with the threshold determina-
tion until after receiving a written response from the applicant
changing or clarifying the proposal or asking that the threshold de-
termination be based on the original proposal.

(4) If the applicant submits a changed or clarified proposal,
along with a revised environmental checklist, the council will make
its threshold determination based on the changed or clarified propos-
al.

(a) If the council's response to the request for early notice in-
dicated specific mitigation measures that would remove all probable
significant adverse environmental impacts, and the applicant changes
or clarifies the proposal to include all of those specific mitigation
measures, the council shall issue a determination of nonsignificance
and circulate the DNS for comments as in WAC ((8+—313+-356))
197-11-340(2) .

(b) If the council indicated general or specific areas of con-
cern((+)) but did not indicate specific mitigation measures that would
allow it to issue a DNS, the council shall determine if the changed or
clarified proposal may have a probable significant environmental im-
pact, issuing a DNS or DS as appropriate.

(5) The council may specify mitigation measures that would allow
it to issue a DNS without a request for early notice from an appli-
cant. If it does so, and the applicant changes or clarifies the pro-
posal to include those measures, the council shall issue a DNS and
circulate it for review ((wmdger)) as in WAC ((FS+—HF-358))
197-11-340(2) .

(6) When an applicant changes or clarifies the proposal, the
clarifications or changes may be included in written attachments to
the documents already submitted. If the environmental checklist and
supporting documents would be difficult to read and/or understand be-
cause of the need to read them in conjunction with the attachment (s),
the council may require the applicant to submit a new checklist.

(7) The council may change or clarify features of its own propos-
als before making the threshold determination.

(8) The council's written response under subsection (2) of this
section shall not be construed as a determination of significance. In
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addition, preliminary discussion of clarification of or changes to a
proposal, as opposed to a written request for early notice, shall not
bind the council to consider the clarifications or changes in its
threshold determination.

(9) When an applicant submits a changed or clarified proposal
pursuant to this section, it shall be considered part of the appli-
cant's application for a permit or other approval for all purposes,
including enforcement of the permit or other approval. Unless the
council's decision expressly states otherwise, when a mitigated DNS is
issued for a proposal, any decision approving the proposal shall be
based on the proposal as changed or clarified pursuant to this sec-
tion.

AMENDATORY SECTION (Amending WSR 07-21-035, filed 10/9/07, effective
11/9/07)

WAC 463-47-090 EIS preparation. (1) Preparation of draft and
final EISs, supplemental EISs (SEISs), or addenda is the responsibili-
ty of the council. The responsible official shall be satisfied that
these documents comply with these rules and chapter 197-11 WAC prior
to issuance.

(2) The council has the following options for draft and final
EISs, SEISs, or addenda preparation:

(a) The council prepares its own documents.

(b) The council's independent consultant prepares any or all of
the documents under the supervision of the responsible official.

(c) The council requires the applicant to prepare the documents
with oversight from the responsible official.

(3) If the council prepares its own draft and final EISs, SEISs,
or addenda, or its independent consultant prepares them, the council
can require an applicant to provide information that the council or
independent consultant does not possess, including specific investiga-
tions.

(4) The applicant shall bear the expense of the draft and final
EISs, SEISs, or addenda preparation, but the consultant will work di-
rectly for the council.

(5) Normally, the council will have the documents printed and
distributed.

(6) Whenever someone other than the council prepares a draft or
final EISs, SEISs, or addenda, the responsible official:

(a) May direct the areas of research and examination to be under-
taken and the content and organization of the document.

(b) Shall initiate and coordinate scoping, ensuring that the in-
dividuals preparing the documents receive all substantive information
submitted by any agency or person.

(c) Shall assist in obtaining information on file with other
agencies that is needed by the persons preparing the document.

(d) Shall allow the person preparing the document access to coun-—
cil records relating to the document (under chapter ((42=3++)) 42.56

RCW—Public ( (ddsetosure—and—pubtie)) Records ((+aw)) Act).
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AMENDATORY SECTION (Amending WSR 84-19-031, filed 9/14/84)

WAC 463-47-100 Public notice requirements. (1) The council
shall give public notice when issuing a DNS under WAC
( (FF+—3+—356+2))) 197-11-340, a scoping notice under WAC

((F=3—8682-0696)) 197-11-360, or a draft EIS under WAC 197-11-455.

(2) Whenever possible, the council shall integrate the public no-
tice required under this section with existing notice procedures for
the council's review of an application.

(a) When more than one permit required from the council has pub-
lic notice requirements, the notice procedures that would reach the
widest audience should be used, if possible.

(b) If the public notice requirements for the permit or certifi-
cation must be completed at a specific time in the permitting process
and that timing does not coincide with the timing requirements for SE-
PA public notice, the council must use one or more public notice meth-
ods in subsection (4) of this section.

(c) If there are no public notice requirements for any of the
permits required for a proposal, the council must use one or more pub-
lic notice methods in subsection (4) of this section.

(3) The council may require an applicant to perform the public
notice requirement at his or her expense.

(4) The council shall use one or more of the following methods of
public notice, taking into consideration the geographic area affected
by the proposal, the size and complexity of the proposal, the public
notice requirements for the permit or certification required from the
council and, public interest expressed in the proposal:

(a) Mailing to persons or groups who have expressed interest in
the proposal, that type of proposal, or proposals in the geographic
area in which the proposal will be located, constructed and operated
if approved;

(b) Publication in a newspaper of general circulation in the area
in which the proposal will be located, constructed, and operated;
and/or

(c) Posting the property, for site specific proposals.

AMENDATORY SECTION (Amending WSR 07-21-035, filed 10/9/07, effective
11/9/07)

WAC 463-47-110 Policies and procedures for conditioning or deny-
ing permits or other approvals. (1) (a) The overriding policy of the
council is to avoid or mitigate adverse environmental impacts which
may result from the council's decisions.

(b) The council shall use all practicable means, consistent with
other essential considerations of state policy, to improve and coordi-
nate plans, functions, programs, and resources to the end that the
state and its citizens may:

(1) Fulfill the responsibilities of each generation as trustee of
the environment for succeeding generations;

(ii) Assure for all people of Washington safe, healthful, produc-
tive, and aesthetically and culturally pleasing surroundings;

(iii) Attain the widest range of beneficial uses of the environ-
ment without degradation, risk to health or safety, or other undesira-
ble and unintended consequences;
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(iv) Preserve important historic, cultural, and natural aspects
of our national heritage;

(v) Maintain, wherever possible, an environment which supports
diversity and variety of individual choice;

(vi) Achieve a balance between population and resource use which
will permit high standards of living and a wide sharing of life's
amenities; and

(vii) Enhance the quality of renewable resources and approach the
maximum attainable recycling of depletable resources.

(c) The council recognizes that each person has a fundamental and
inalienable right to a healthful environment and that each person has
a responsibility to contribute to the preservation and enhancement of
the environment.

(d) The council shall ensure that presently unquantified environ-
mental amenities and values will be given appropriate consideration in
decision making along with economic and technical considerations.

(2) (a) When the environmental document for a proposal shows it
will cause significant adverse impacts that the proponent does not
plan to mitigate, the council shall consider whether:

(1) The environmental document identified mitigation measures
that are reasonable and capable of being accomplished;

(ii) Other local, state, or federal requirements and enforcement
would mitigate the significant adverse environmental impacts; and

(iii) Reasonable mitigation measures are sufficient to mitigate
the significant adverse impacts.

(b) The council may:

(i) Condition the approval or recommendation for approval for a
proposal if mitigation measures are reasonable and capable of being
accomplished and the proposal is inconsistent with the policies in
subsection (1) of this section.

(ii) Reject or recommend rejection of the application if reasona-
ble mitigation measures are insufficient to mitigate significant ad-
verse environmental impacts and the proposal is inconsistent with the
policies in subsection (1) of this section.

(c) The procedures in WAC 197-11-660 must also be followed when
conditioning, denying or recommending permits, or rejecting applica-
tions.

AMENDATORY SECTION (Amending WSR 07-21-035, filed 10/9/07, effective
11/9/07)

WAC 463-47-140 Responsibilities of the council's responsible of-
ficial. The EFSEC ((marmage¥r)) director shall be responsible for the
following:

(1) Coordinating activities to comply with SEPA and encouraging
consistency in SEPA compliance.

(2) Providing information and guidance on SEPA and the SEPA rules
to council, council staff, groups, and citizens.

(3) Reviewing SEPA documents falling under council interests and
providing the department of ecology with comments.

(4) Maintaining the files for EISs, DNSs, ((amd)) scoping noti-
ces, and related SEPA matters.

(5) Writing and/or coordinating EIS preparation, including scop-
ing and the scoping notice, making sure to work with interested agen-
cies.
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(6) Publishing and distributing its SEPA rules and amending its
SEPA rules, as necessary.

(7) Fulfilling the council's other general responsibilities under
SEPA and the SEPA rules.

OTS-5596.1

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-58-010 Purpose. This chapter sets rules relating to
costs or charges for independent consultant studies, regular and expe-
dited application processing, electrical transmission facility preap-

pllcatlon, determlnlng compllanceL and potentlal site studles ( (Fre
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AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-58-020 Costs for the independent consultant studies.

Pursuant to RCW 80.50.071, a deposit of ( (twenty—five—thousand—dei—
+a¥s)) $50,000 for each proposed site shall accompany the application

for ((ar—energy—Ffacitity)) site certification. This charge shall be
applied toward the total cost of the independent consultant study au-
thorized by RCW 80.50.071. The determination of the total costs re-
quired for the study shall generally be as follows:

(1) The council may determine that the initial charge of ( (twen—
y—five—thousand—dettars)) $50,000 is insufficient to adequately fund
the study. If so, the council shall so advise the applicant and shall
furnish an estimate of the supplemental costs needed to complete the
study and shall direct the applicant to increase the funds on deposit
to cover the anticipated costs. In no event shall the study be allowed
to continue if the applicant has not agreed to pay the cost thereof
and has not deposited the agreed upon funds;

(2) Should the applicant file amendments or supplements to the
application or should the council find that additional study of the
application is required, additional cost estimates will be prepared by
the consultant and provided to the council. Upon approval of the esti-
mate by the council, the applicant shall be advised of the additional
study costs;

(3) The council shall authorize the independent consultant to in-
itiate evaluation of the application materials or subsequently filed
amendatory or supplementary materials when the applicant has paid the
required costs.
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AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-58-030 Costs for regular application processing. Pur-
suant to RCW 80.50.071, each applicant for ((emrergy—faeciltity)) site
certification shall at the time of application submission deposit
( (Ewenty—theousand—dettars)) 5$50,000 for costs related to processing of
the application. Such processing costs shall consist of those deter-
mined by the council to be reasonable and necessary including:

(1) ((Ahearingewxaminer{s))) An administrative law judge(s) who
may be retained by the council for the duration of the application
processing period or for such portion of the processing period as the
council may consider necessary;

(2) A court reporter(s) for the recording and preparation of
transcripts of an adjudicative proceeding, council meetings, or public
sessions which the council shall consider necessary;

(3) Additional staff salaries for those persons employed on the
council staff for the duration of the application processing period;
and

(4) Such overhead and support costs including wages and employee
benefits, goods and services, travel expenses within the state, and
miscellaneous expenses ((as)) that arise directly from application
processing;

(5) The council may determine that the initial charge of ( (Ewernty
thousand—dettars)) $50,000 is insufficient to fund the council costs.
If so, the council shall so advise the applicant and shall request the
applicant to increase the funds on deposit to cover the anticipated
costs. In no event shall the processing of the application continue if
the applicant has not agreed to pay the cost thereof and has not de-
posited the agreed upon funds.

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-58-050 Costs for determining compliance. Pursuant to
RCW 80.50.071 ((4BH+e)y)) (2), each certificate holder shall pay ((suweh
reasenakte)) the actual costs ((as—are—actuwatty andreecessarity)) in-
curred by the council for inspection and determination of compliance
by the certificate holder with the terms ( (anrd—eeonditions—of—the—ecer—
+ifieate)) of the certification relative to monitoring the effects of
construction, operation, and site restoration of the facility.

(1) The ((cmeount—of—fundsreguired—+tobeplaced-ondeposithy
£he)) certificate holder (( ;

shall—Pbedetermined by theecouneil andde—
pesited—by—the—appticant)), within ((Ehirty)) 30 days of ((Ehe—<gover—
reorls—signing)) execution of the site certification agreement, shall
deposit an amount up to $50,000, or such greater amount as specified
by the council after consultation with the certificate holder.

(2) In addition to the deposit regquired under subsection (1) of
this section, certificate holder must reimburse the council for actual
expenditures that arise in administering chapter 80.50 RCW and deter-
mining compliance.
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AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-58-060 Costs for ((petemntial-site)) preliminary studies.
( (Fer—thousanddeollars—shall accompany—thestudy—reguest)) The coun-
cil, upon agreement with any potential applicant, may conduct a pre-
liminary study of any potential project prior to receipt of an appli-
cation for site certification, pursuant to RCW 80.50.175. A fee of
$10,000 for each potential project must accompany the agreement and
((e)) is a condition precedent to any action on the agreement by the
council. In the event that the council determines that the initial fee
of ((tep—thousand—dettars)) 510,000 is insufficient to adequately fund
the ((petemrtiatl—site)) preliminary study, the council shall so advise
the potential applicant and shall furnish an estimate of the supple-
mental funds needed to complete the study. In no event shall the study
be allowed to continue if the potential applicant has not agreed to
pay the cost.

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-58-065 Costs for preapplication process for electrical
transmission facilities. Pursuant to RCW 80.50.340, ( (+enr—thousand
dettars)) $10,000 shall accompany any preapplication request. If the
council determines that the initial ((sen—theusanddetiars)) $10,000
is insufficient to adequately fund the preapplication process, the
council shall so advise the potential applicant and shall provide an
estimate of the supplemental cost needed to complete the study. In no
event shall the study be allowed to continue if the potential appli-
cant has not agreed to pay the cost of the study. Any unexpended funds
shall be returned to the preapplicant.

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-58-070 Failure to provide necessary costs. Failure to
comply with WAC 463-58-020 through 463-58-060 shall result, in the
case of an applicant, in suspension of all application processing ac-—
tivities or, in the case of a certificate holder, in ((the—eeotvnreilt'ls
ittt atieon—eof enforcementaction pursgant—teoWAC463—70—070)) suspen-
sion of the certificate. The council will require any delinquent ap-
plicant or certificate holder to show cause why the council should not
suspend application processing. Following deposit of all required
funds, the council shall, in the case of application processing, con-
sider reinstatement of application processing, or in the case of a
certificate holder, ((reconsiderenfeorecementaetion)) reinstatement of
the certificate.
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AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-58-080 Payment, reporting, and auditing procedures. (1)
The ( (department—provides—altl—finaneiatl—serviees—Ffeor—+the)) council
( (eae—wid+) ) shall provide each applicant or certificate holder a
statement of actual expenditures ((aetgatdty)) made during the preced-
ing calendar quarter ( (+—the—statement—witd—Pbe)) in sufficient detail

to explain expenditures ( (made—against—thedeposited—Ffunds)). Within
( (Ehtrty)) 30 days of the receipt of the ((department's—statement))

council's invoice, the applicant or certificate holder will pay an
amount necessary to restore the total amount on deposit to the level
established pursuant to WAC 463-58-020 through 463-58-060.

(2) Any funds remaining unexpended shall be refunded to the cer-
tificate holder, or in the case of an applicant to the applicant or,
at the applicant's option, credited against required deposits of a
certificate holder.

(3) All required payments shall be ( (payabte—teo—the—state—treas—
wrer)) deposited into the energy facility site evaluation council ac-—
count created in RCW 80.50.390. The method of payment shall be prear-
ranged with the ((department)) council prior to submission. The ((de-—
partment)) council will establish and maintain separate accounts for
each application and certificate. All funds will be subject to state
auditing procedures. The ((department)) council will provide copies of
such audits to the affected applicants and certificate holders as they
are completed by the state auditor.

OTS-5597.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-055 General—Form and number of copies. (1) Applica-
tions shall be on 8-1/2 by 11" sheets, in loose-leaf form with a hard
cover binder. The applicants shall supply a sufficient number of cop-
ies of the application to the council, the number to be determined by
the council in consultation with its staff, consultants, and the ap-
plicant. The applicants shall also supply two copies to each county,
two copies to each city, and one copy to each port district in which
the proposed project would be located. In addition, one copy shall be
supplied to each intervenor on admission to the proceedings. Informa-
tion later submitted shall be by page-for-page substitutions suitable
for insertion in the application binder, bearing the date of the sub-
mission.

(2) An applicant shall also provide the council copies of its ap-
plication in a digital format for use in personal computers. Digital
format shall be determined by the council in consultation with its
staff, consultants, and the applicant.

(3) At the time of submittal of the application, the applicant
shall submit one copy of the applicable land use plans and zoning or-
dinances for the project site.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-075 General—Assurances. The application shall set
forth insurance, bonding, or other arrangements proposed in order to
mitigate for damage or loss to the physical or human environment
caused by project construction, operation, abandonment, termination,
or when operations cease at the completion of a project's life. The
application shall describe the applicant's commitment to the require-
ments of chapter 463-72 WAC, Site restoration and preservation.

AMENDATORY SECTION (Amending WSR 04-23-003, filed 11/4/04, effective
11/11/04)

WAC 463-60-101 General—Consultation. (1) Preapplication con-
sultation. The application shall summarize all consultation that the
applicant has conducted with local, state, and federal agencies and
governments, Indian tribes, nonprofit organizations, and community
citizen and interest groups prior to submittal of the application to
the council.

(2) Meaningful involvement. The application shall describe all
efforts made by the applicant to involve the public, regardless of
race, ethnicity, or socioceconomic status, prior to submittal of the
application to the council. The application shall also set forth in-
formation for contacting local interest and community groups to allow
for meaningful involvement of all people, regardless of race, ethnici-
ty, or socioeconomic status. For example, such information may include
contacts with local minority radio stations and news publications.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-115 General—Specific contents and applicability. It
is recognized that not all sections of these guidelines apply equally
to all proposed energy facilities. If the applicant deems a particular
section to be totally inapplicable, the applicant must justify such
conclusion in response to said section. The applicant must address all
sections of this chapter and must substantially comply with each sec-
tion, show it does not apply, or secure a waiver from the council. In-
formation submitted by the applicant shall be accompanied by a certif-
ication by applicant that all EFSEC application requirements have been
reviewed, the data have been prepared by qualified professional per-
sonnel, and the application is substantially complete.

AMENDATORY SECTION (Amending WSR 04-23-003, filed 11/4/04, effective
11/11/04)

WAC 463-60-116 General—Amendments to applications, additional
studies, procedure. (1) Applications to the council for site certifi-
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cation shall be complete and shall reflect the best available current
information and intentions of the applicant.

(2) Amendments to a pending application must be presented to the
council at least ((hirty)) 30 days prior to the commencement of the
adjudicative hearing, except as noted in subsection (3) of this sec-
tion.

(3) Within ((£kiety)) 30 days after the conclusion of the adjudi-
cative hearings, the applicant shall submit to the council((+)) appli-
cation amendments which include all commitments and stipulations made
by the applicant during the adjudicative hearings.

(4) After the start of adjudicative hearings, additional environ-
mental studies or other reports shall be admitted only for good cause
shown after petitions to the council ((e®)), upon request of the coun-
cil, or submitted as a portion of prefiled testimony for a witness at
least ((¥kirty)) 30 days prior to appearance.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-135 Proposal—Legal descriptions and ownership inter-
ests. (1) Principal facility. The application shall contain a legal
description of the site to be certified and shall identify the appli-
cants and all nonprivate ownership interests in such land.

(2) Associated and transmission facilities. For those facilities
described in RCW 80.50.020 ((46>—and—+H)) (4) and (29), the applica-
tion shall contain the legal metes and bounds description of the pre-
ferred centerline of the corridor necessary to construct and operate
the facility contained therein, the width of the corridor, or varia-
tions in width between survey stations if appropriate, and shall iden-
tify the applicant's and others' ownership interests in lands over
which the preferred centerline is described and of those lands lying
equidistant for 1/4 mile either side of such center line.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-155 Proposal—Energy transmission systems. The ap-
plication shall identify the federal, state, and industry criteria
used in the conceptual design, route selection, and construction for
all facilities identified in RCW 80.50.020 ((63r—amd—++)) (4) and
(29), and shall indicate how such criteria are met.

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-60-160 Proposal—Electrical transmission facilities.
(1) Prior to submitting an application for site certification for an
electric transmission facility under RCW 80.50.060((43))) (2) an ap-
plicant shall follow the procedure as set in chapter 463-61 WAC.
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(2) An application for an electric transmission facility shall
include the information required by this chapter unless the require-
ment may not be applicable to such a facility.

(3) An application for an electrical transmission facility shall
include the results of any preapplication negotiations, including any
agreements between the applicant and cities, towns, or counties where
the electrical transmission facility is proposed to be located.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-165 Proposal—Water supply. (1) Water intake and
conveyance facilities. The application shall describe the location and
type of water intakes, water lines, pipelines and water conveyance
systems, and other associated facilities required for providing water
to the energy facility for which certification is being requested.

(2) Water supply and usage alternatives.

(a) The applicant shall consider water supply alternatives, in-
cluding use of reclaimed water, water reuse projects, and conservation
methods. The application shall describe all supply alternatives con-
sidered, including the associated cost of implementing such alterna-
tives, and the resulting benefits and penalties that would be incur-
red.

(b) The application shall include detailed information regarding
using air cooling as an alternative to consumptive water use, includ-
ing associated costs.

(c) The application shall describe water conservation methods
that will be used during construction and operation of the facility.

(3) Water rights and authorizations. An applicant proposing to
use surface or groundwater for the facility shall describe the source
and the amount of water required during construction and operation of
the energy facility and shall do one or more of the following:

(a) Submit a water use authorization or a contractual right to
use water supplied by a municipal corporation or other water purveyor;
or

(b) Submit a water right permit or water right certificate issued
by the department of ecology for the proposed facility in an amount
sufficient to meet the need of the facility. If the permit and/or cer-
tificate has been issued five years prior to the submittal date, the
applicant shall provide evidence that the water right permit is in
good standing, or that the certificate has not been relinquished
through nonuse; or

(c) For applications for new surface or groundwater withdrawals,
or applications for water right changes or transfers of existing
rights or certificates for withdrawal, the applicant shall submit ap-
propriate application(s) for such rights, certificates or changes in
rights and certificates, to the department of ecology prior to submit-
tal of the application for site certification to the council. The ap-
plication for site certification shall include report(s) of examina-
tion, identifying the water rights, or water right changes, submitted
to and under review by the department of ecology, the quantities of
water in gallons per minute and acre feet per year that are eligible
for change, together with any limitations on use, including time of
year. The report(s) of examination shall also include comments by the
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Washington state department of fish and wildlife with respect to the
proposed water right applications under review by the department of
ecology.

(d) Mitigation. The application shall contain a description of
mitigation proposed for water supply, and shall include any and all
mitigation required by the department of ecology pursuant to the re-
view of water rights or certificates, or changes to water rights or
certificates required in (c) of this subsection.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-185 Proposal—Characteristics of aquatic discharge
systems. (1) Where discharges into a watercourse are involved, the
applicant shall identify outfall configurations including:

(a) Location(s) of water discharge pipeline or conveyance system,
the outfall, and any associated dilution systems;

(b) Average and maximum discharge rate;

(c) Extent of the dilution zone if necessary;

(d) Width of the receiving water body at the outfall location;

(e) Dimension(s), and rated and maximum carrying capacity of the
water discharge pipeline or conveyance system, the outfall structure
and any associated dilution systems;

(f) Depth and width of the receiving water body at the discharge
point;

(g) Average, minimum and maximum water velocity of the receiving
water body at the discharge point, and the times when the maximum and
minimum flows occur.

(2) Where discharges are into a ((wakter—eeourse)) watercourse via
an existing discharge system for which certification is not being
sought, the applicant shall also provide the following information:

(a) Ownership of the discharge conveyance system;

(b) A description of, and the terms and duration contained in,
the use agreement that allows the applicant to use the discharge con-
veyance system;

(c) Identification of the party responsible for operation and
maintenance of the discharge conveyance system;

(d) NPDES or state wastewater discharge permit number for the ex-
isting system discharge;

(e) Location of connection point into the existing discharge sys-

tem;

(f) Diameter and rated and maximum volume capacity of the waste-
water line or conveyance system into which discharge is being pro-
posed;

(g) Existing, rated and maximum flow levels in the wastewater
line or conveyance system into which the discharge is being proposed;

(h) Where a discharge is proposed to a publicly owned treatment
works, in addition to the items provided in subsections (1) and (2) of
this section, the applicant shall provide an engineering analysis
showing that the proposed discharge will not cause the waste treatment
facility to exceed capacities or to violate its authorized discharge
limits, including both the quality of the discharge and the volume of
the discharge, or to violate the permits governing its operation.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-195 Proposal—Wastewater treatment. (1) The applica-
tion shall describe each wastewater source associated with the facili-
ty and for each source, the applicability of all known, available, and
reasonable methods of wastewater control and treatment to ensure it
meets current waste discharge and water quality regulations.

(2) Where wastewater control involves collection and retention
for recycling and/or resource recovery, the applicant shall show in
detail the methods selected, including at least the following informa-
tion:

(a) Waste source(s);

(b) Average and maximum daily amounts and composition of wastes;

(c) The type of storage vessel and the storage capacity and dura-
tion; and

(d) Any bypass or overflow facilities to the wastewater treatment
system(s) or the receiving waters.

(3) Where wastewaters are discharged into receiving waters, the
applicant shall provide a detailed description of the proposed treat-
ment system(s), including:

(a) Appropriate flow diagrams and tables showing the sources of
all tributary waste streams ( (<))

(b) Their average and maximum daily amounts and composition;

(c) Individual treatment units and their design criteria;

(d) Major piping (including all bypasses); and

(e) Average and maximum daily amounts and composition of efflu-
ent (s) .

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-205 Proposal—Spillage prevention and control. The
application shall describe all spillage prevention and control meas-
ures to be employed regarding accidental and/or unauthorized discharg-
es or emissions, relating such information to specific facilities, in-
cluding but not limited to locations, amounts, storage duration, mode
of handling, and transport. The application shall describe in general
detail the content of a Construction Phase and an Operational Phase
Spill Prevention, Control, and Countermeasure Plan (chapter 40 C.F.R.
Part 112 and Hazardous Waste Management Plan) that will be required
prior to commencement of construction.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-225 Proposal—Emission control. (1) The application
shall describe and quantify all construction and operational air emis-
sions subject to regulation by local, state, or federal agencies.

(2) The application shall identify all construction and opera-
tional air emissions that are exempt from local, state, and federal
regulation, and the regulatory basis for the exemption.
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(3) The applicant shall demonstrate that the highest and best
practicable treatment for control of emissions will be utilized in fa-
cility construction and operation.

(4) The application shall identify all state and federal air
emission permits that would be required after approval of the site
certification agreement by the governor, and the timeline for submit-
tal of the appropriate applications for such permits.

(5) In the case of ((fessit—fuel—Fired)) fossil-fueled energy
plants, the application shall describe and quantify all emissions of
greenhouse gases.

(6) In the case of a nuclear-fueled plant, the applicant shall
address optional plant designs as these may relate to gaseous emis-
sions.

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-60-232 Proposal—Greenhouse gases emissions performance
standards. For baseload electric generating facilities, the applica-
tion shall provide information required by ((+)) chapter 463-85 WAC and
describe how the requirements of chapter 463-85 WAC will be met.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-255 Proposal—Construction methodology. The applica-
tion shall describe in detail the construction procedures, including
major equipment, proposed for any construction activity within water-
courses, wetlands, and other sensitive areas.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-275 Proposal—Security concerns. The application
shall describe the means employed for protection of the facility from
sabotage, terrorism, vandalism, and other security threats.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-285 Proposal—Study schedules. The application shall
furnish a brief description of all present or projected schedules for
additional environmental studies. The studies' descriptions should
outline their scope and indicate projected completion dates.
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AMENDATORY SECTION (Amending WSR 04-23-003, filed 11/4/04, effective
11/11/04)

WAC 463-60-297 Proposal—Pertinent federal, state, and local re-
quirements. (1) Each application shall include a list of all applica-
ble federal, state, and local statutes, ordinances, rules, permits,
and required use authorizations (i.e., leases, easements, rights of
way, or similar authorizations) that would apply to the project if it
were not under council jurisdiction. For each federal, state, or local
requirement, the applicant shall describe how the project would comply
or fail to comply. If the proposed project does not comply with a spe-
cific requirement, the applicant shall discuss why such compliance
should be excused.

(2) Inadvertent failure by the applicant to discover and list a
pertinent requirement shall not invalidate the application, but may
delay the council's processing of the application.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-302 Natural environment—Earth. (1) The applicant
shall provide detailed descriptions of the existing environment,
project impacts, and mitigation measures for the following:

(a) Geology. The application shall include the results of a com-
prehensive geologic survey showing conditions at the site, the nature
of foundation materials, and potential seismic activities.

(b) Soils. The application shall describe all procedures to be
utilized to minimize erosion and other adverse consequences during the
removal of vegetation, excavation of borrow pits, foundations and
trenches, disposal of surplus materials, and construction of earth
fills. The location of such activities shall be described, and the
quantities of material shall be indicated.

(c) Topography. The application shall include contour maps show-
ing the original topography and any changes likely to occur as a re-
sult of energy facility construction and related activities. Contour
maps showing proposed shoreline or channel changes shall also be fur-
nished.

(d) Unique physical features. The application shall list any un-
usual or unique geologic or physical features in the project area or
areas potentially affected by the project.

(e) Erosion/enlargement of land area (accretion). The application
shall identify any potential for erosion, deposition, or change of any
land surface, shoreline, beach, or submarine area due to construction
activities, placement of permanent or temporary structures, or changes
in drainage resulting from construction or placement of facilities as-
sociated with construction or operation of the proposed energy
project.

(2) The application shall show that the proposed energy facility
will comply with the state building code provisions for seismic haz-
ards applicable at the proposed location.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-322 Natural environment—Water. (1) The application
shall provide detailed descriptions of the affected natural water en-
vironment, project impacts, and proposed mitigation measures, and
shall demonstrate that facility construction and/or operational dis-
charges will be compatible with and meet state water quality stand-
ards.

(2) Surface water movement/quality/quantity. The application
shall set forth all background water quality data pertinent to the
site, and hydrographic study data and analysis of the receiving waters
within ((ere-haltf)) 1/2 mile of any proposed discharge location with
regard to: Bottom configuration; minimum, average, and maximum water
depths and velocities; water temperature and salinity profiles; an-
ticipated effluent distribution, dilution, and plume characteristics
under all discharge conditions; and other relevant characteristics
which could influence the impact of any wastes discharged thereto.

(3) Runoff/absorption. The application shall describe how surface
water runoff and erosion are to be controlled during construction and
operation((+)) and how runoff can be reintroduced to the ground for
return to the groundwater supply((+)) and to assure compliance with
state water quality standards.

(4) Floods. The application shall describe potential for flood-
ing, identify the five, ((££fty)) 50, and ((emre—hund¥red)) 100-year
flood boundaries, and describe possible flood impacts at the site, as
well as possible flood-related impacts both upstream and downstream of
the proposed facility as a result of construction and operation of the
facility and all protective measures to prevent possible flood damage
to the site and facility.

(5) Groundwater movement/quantity/quality. The application shall
describe the existing groundwater movement, quality, and gquantity on
and near the site, and in the vicinity of any points of water with-
drawal associated with water supply to the project. The application
shall describe any changes in surface and groundwater movement, gquan-
tity, quality or supply uses which might result from project construc-
tion or operation and from groundwater withdrawals associated with wa-
ter supply for the project, and shall provide mitigation for adverse
impacts that have been identified.

(6) Public water supplies. The application shall provide a de-
tailed description of any public water supplies which may be used or
affected by the project during construction or operation of the fa-
cility.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-332 Natural environment—Habitat, vegetation, fish,
and wildlife. The application shall describe all existing habitat
types, vegetation, wetlands, fish, wildlife, and in-stream flows on
and near the project site which might reasonably be affected by con-
struction, operation, decommissioning, or abandonment of the energy
facility and any associated facilities. For purposes of this section,
the term "project site" refers to the site for which site certifica-
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tion is being requested, and the location of any associated facilities
or their right of way corridors, if applicable. The application shall
contain the following information:

(1) Assessment of existing habitats and their use. The applica-
tion shall include a habitat assessment report prepared by a qualified
professional. The report shall contain, but not be limited to, the
following information:

(a) A detailed description of habitats and species present on and
adjacent to the project site, including identification of habitats and
species present, relative cover, density, distribution, and health and
vigor;

(b) Identification of any species of local importance, priority
species, or endangered, threatened, or candidate species that have a
primary association with habitat on or adjacent to the project site;

(c) A discussion of any federal, state, or local special manage-
ment recommendations, including department of fish and wildlife habi-
tat management recommendations, that have been developed for species
or habitats located on or adjacent to the project area;

(2) Identification of energy facility impacts. The application
shall include a detailed discussion of temporary, permanent, direct,
and indirect impacts on habitat, species present and their use of the
habitat during construction, operation, and decommissioning of the en-
ergy facility. Impacts shall be quantified in terms of habitat acreage
affected, and numbers of individuals affected, threatened, or removed.
The discussion of impacts shall also include:

(a) Impacts to water gquality, stream hydrology, and in-stream
flows;

(b) Impacts due to introduction, spread, and establishment of
noxious or nonnative species;

(c) Impacts and changes to species' communities adjacent to the
project site;

(d) Impacts to fish and wildlife migration route((s));

(e) Impacts to any species of local importance, priority species,
or endangered, threatened, or candidate species;

(f) Impacts due to any activities that may otherwise confuse, de-
ter, disrupt, or threaten fish or wildlife;

(g) An assessment of risk of collision of avian species with any
project structures, during day and night, migration periods, and in-
clement weather;

(h) An assessment for the potential of impacts of hazardous or
toxic materials spills on habitats and wildlife.

(3) Mitigation plan. The application shall include a detailed
discussion of mitigation measures, including avoidance, minimization
of impacts, and mitigation through compensation or preservation and
restoration of existing habitats and species, proposed to compensate
for the impacts that have been identified. The mitigation plan shall
also:

(a) Be based on sound science;

(b) Address all best management practices to be employed and set-
backs to be established;

(c) Address how cumulative impacts associated with the energy fa-
cility will be avoided or minimized;

(d) Demonstrate how the mitigation measures will achieve equiva-
lent or greater habitat quality, value, and function for those habi-
tats being impacted, as well as for habitats being enhanced, created,
or protected through mitigation actions;
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(e) Identify and quantify level of compensation for impacts to,
or losses of, existing species due to project impacts and mitigation
measures, including benefits that would occur to existing and new spe-
cies due to implementation of the mitigation measures;

(f) Address how mitigation measures considered have taken into
consideration the probability of success of full and adequate imple-
mentation of the mitigation plan;

(g) Identify future use of any man-made ponds or structures cre-
ated through construction and operation of the facility or associated
mitigation measures, and associated beneficial or detrimental impacts
to habitats, fish, and wildlife;

(h) Discuss the schedule for implementation of the mitigation
plan, prior to, during, and post-construction and operation;

(1) Discuss ongoing management practices that will protect habi-
tat and species, including proposed monitoring and maintenance pro-
grams;

(jJ) Mitigation plans should give priority to proven mitigation
methods. Experimental mitigation techniques and mitigation banking may
be considered by the council on a case-by-case basis. Proposals for
experimental mitigation techniques and mitigation banking must be sup-
ported with analyses demonstrating that compensation will meet or ex-
ceed requirements giving consideration to the uncertainty of experi-
mental technigques, and that banking credits meet all applicable state
requirements.

(4) Guidelines review. The application shall give due considera-
tion to any project-type specific guidelines established by state and
federal agencies for assessment of existing habitat, assessment of im-
pacts, and development of mitigation plans. The application shall de-
scribe how such guidelines are satisfied. For example, wind generation
proposals shall consider Washington state department of fish and wild-
life Wind Power Guidelines, August 2003, or as hereafter amended. Oth-
er types of energy facilities shall consider department of fish and
wildlife Policy M-5002, dated January 18, 1999, or as hereafter amen-
ded.

(5) Federal approvals. The application shall list any federal ap-
provals required for habitat, vegetation, fish, and wildlife impacts
and mitigation, status of such approvals, and federal agency contacts
responsible for review.

AMENDATORY SECTION (Amending WSR 04-23-003, filed 11/4/04, effective
11/11/04)

WAC 463-60-333 Natural environment—Wetlands. The application
shall include a report for wetlands prepared by a qualified professio-
nal wetland scientist. For purposes of this section, the term "project
site" refers to the site for which site certification is being reques-
ted, and the location of any associated facilities or their right of
way corridors if applicable. The report shall include, but not be
limited to, the following information:

(1) Assessment of existing wetlands present and their quality.
The assessment of the presence and quality of existing wetlands shall
include:

(a) A wetland delineation performed by a qualified professional
according to the Washington State Wetlands ( (Petinreation—and)) Identi-
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fication and Delineation Manual, 1997, and associated data sheets,
site maps with data plots and delineated wetlands areas, photographs,
and topographic and aerial site maps.

(b) A description of wetland categories found on the site accord-
ing to the Washington state wetland rating system found in Western
Washington, Ecology Publication #93-74 and Eastern Washington, Ecology
Publication 391-58, or as revised by the department of ecology.

(c) A discussion of water sources supplying wetlands and documen-
tation of hydrologic regime encountered.

(d) A function assessment report prepared according to the Wash-
ington State Wetland Function Assessment Methods to assess wetlands
functions for those wetland types covered by the method, and including
a description of type and degree of wetland functions that are provi-
ded.

(2) Identification of energy facility impacts. The application
shall include a detailed discussion of temporary, permanent, direct,
and indirect impacts on wetlands, their functions and values, and as-
sociated water quality and hydrologic regime during construction, op-
eration, and decommissioning of the energy facility. The discussion of
impacts shall also include impacts to wetlands due to proposed mitiga-
tion measures.

(3) Wetlands mitigation plan. The application shall include a de-
tailed discussion of mitigation measures, including avoidance, minimi-
zation of impacts, and mitigation through compensation or preservation
and restoration of existing wetlands, proposed to compensate for the
direct and indirect impacts that have been identified. The mitigation
plan shall be prepared consistent with the Department of Ecology
Guidelines for Developing Freshwater Wetlands Mitigation Plans and
Proposals, 1994, as revised. The application shall also include, but
not be limited to:

(a) A discussion of how standard buffer widths have been incorpo-
rated into the mitigation proposal. Variances from standard buffer
widths must be supported with professional analyses demonstrating that
smaller or averaged buffer widths protect the wetland functions and
values based on site-specific characteristics;

(b) A demonstration of how enhancement, restoration, or compensa-
tory mitigation actions will achieve equivalent or greater hydrologic
and biological functions at the impact site, and whether any existing
wetland functions would be reduced by the mitigation measures;

(c) A discussion of how standard mitigation ratios have been in-
corporated into the mitigation proposal. Variances from standard miti-
gation ratios must be supported with professional analyses demonstrat-
ing that equivalent or greater hydrologic and biological functions
will be achieved;

(d) A demonstration that the mitigation actions are being conduc-
ted in an appropriate location, and that consideration was given in
order of preference to: On-site opportunities; opportunities within
the same subbasin or watershed assessment unit; opportunities within
the same Water Resources Inventory Area (WRIA); opportunities in an-
other WRIA;

(e) A discussion of the timing and schedule for implementation of
the mitigation plan;

(f) A discussion of ongoing management practices that will pro-
tect wetlands, including proposed monitoring and maintenance programs;

(g) Mitigation plans should give priority to proven mitigation
methods. Experimental mitigation techniques and mitigation banking may
be considered by the council on a case-by-case basis. Proposals for
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experimental mitigation techniques and mitigation banking must be sup-
ported with analyses demonstrating that compensation will meet or ex-
ceed requirements giving consideration to the uncertainty of experi-
mental techniques, and that banking credits meet all applicable state
requirements.

(4) Federal approvals. The application shall 1list any federal ap-
provals required for wetlands impacts and mitigation, status of such
approvals, and federal agency contacts responsible for review.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-342 Natural environment—Energy and natural resour-
ces. (1) Amount required/rate of use/efficiency. The application
shall describe the rate of use and efficiency of consumption of energy
and natural resources during both construction and operation of the
proposed facility.

(2) Source/availability. The application shall describe the sour-
ces of supply, locations of use, types, amounts, and availability of
energy or resources to be used or consumed during construction and op-
eration of the facility.

(3) Nonrenewable resources. The application shall describe all
nonrenewable resources that will be used((+)) or be made inaccessible
or unusable by construction and operation of the facility.

(4) Conservation and renewable resources. The application shall
describe conservation measures and/or renewable resources which will
or could be used during construction and operation of the facility.

(5) Scenic resources. The application shall describe any scenic
resources which may be affected by the facility or discharges from the
facility.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-352 Built environment—Environmental health. (1)
Noise. The application shall:

(a) Describe and quantify the background noise environment that
would be affected by the energy facility. The number of locations used
for assessment of the existing noise environment shall be commensurate
with the type of energy facility being proposed, the impacts expected,
and the presence of high-density receptor locations in the vicinity of
the proposed site.

(b) Identify and quantify the impact of noise emissions resulting
from construction and operation of the energy facility, using appro-
priate state-of-the-art modeling techniques ((+)) and including impacts
resulting from low frequency noise;

(c) Identify local, state, and federal environmental noise impact
guidelines;

(d) Describe the mitigation measures to be implemented to satisfy
WAC 463-62-030;

(e) Describe the means the applicant proposes to employ to assure
continued compliance with WAC 463-62-030.
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(2) Risk of fire or explosion. The application shall describe any
potential for fire or explosion during construction, operation, stand-
by or nonuse, dismantling, or restoration of the facility and what
measures will be made to mitigate any risk of fire or explosion.

(3) Releases or potential releases to the environment affecting
public health, such as toxic or hazardous materials. The application
shall describe any potential for release of toxic or hazardous materi-
als to the environment and shall identify plans for complying with the
federal Resource Conservation and Recovery Act and the state Dangerous
waste regulations (chapter 173-303 WAC). The application shall de-
scribe the treatment or disposition of all solid or semisolid con-
struction and operation wastes including spent fuel, ash, sludge, and
bottoms, and show compliance with applicable state and local solid
waste regulations.

(4) Safety standards compliance. The application shall identify
all federal, state, and local health and safety standards which would
normally be applicable to the construction and operation of a project
of this nature and shall describe methods of compliance therewith.

(5) Radiation levels. For facilities which propose to release any
radiocactive materials, the application shall set forth information re-
lating to radiocactivity. Such information shall include background ra-
diation levels of appropriate receptor media pertinent to the site.
The application shall also describe the proposed radiocactive waste
treatment process, the anticipated release of radionuclides, their ex-
pected distribution and retention in the environment, the pathways
which may become sources of radiation exposure, and projected result-
ing radiation doses to human populations. Other sources of radiation
which may be associated with the project shall be described in all ap-
plications.

(6) Emergency plans. The application shall describe emergency
plans which will be required to assure the public safety and environ-
mental protection on and off the site in the event of a natural disas-
ter or other major incident relating to or affecting the project as
well as identifying the specific responsibilities that will be assumed
by the applicant.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-362 Built environment—Land and shoreline use. (1)
The application shall identify land use plans and zoning ordinances
applicable to the project site.

(2) Light and glare. The application shall describe the impact of
light and glare from construction and operation and shall describe the
measures to be taken in order to eliminate or lessen this impact.

(3) Aesthetics. The application shall describe the aesthetic im-
pact of the proposed energy facility and associated facilities and any
alteration of surrounding terrain. The presentation will show the lo-
cation and design of the facilities relative to the physical features
of the site in a way that will show how the installation will appear
relative to its surroundings. The applicant shall describe the proce-
dures to be utilized to restore or enhance the landscape disturbed
during construction (to include temporary roads).
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(4) Recreation. The application shall 1list all recreational sites
within the area affected by construction and operation of the facility
and shall then describe how each will be impacted by construction and
operation.

(5) Historic and cultural preservation. The application shall co-
ordinate with and provide a list of all historical and archaeological
sites within the area affected by construction and operation of the
facility to the Washington state ((effiee)) department of archaeology
and historic preservation and interested tribe(s). The application
shall:

(a) Provide evidence of this coordination;

(b) Describe how each site will be impacted by construction and
operation; and

(c) Identify what mitigation will be required.

(6) Agricultural crops/animals. The application shall identify
all agricultural crops and animals which could be affected by con-
struction and/or operation of the facility and any operations, dis-
charges, or wastes which could impact the adjoining agricultural com-
munity.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-372 Built environment—Transportation. (1) Transpor-
tation systems. The application shall identify all permanent transpor-
tation facilities impacted by the construction and operation of the
energy facilities, the nature of the impacts, and the methods to miti-
gate impacts. Such impact identification, description, and mitigation
shall, at least, take into account:

(a) Expected traffic volumes during construction, based on where
the ((werk—feree)) workforce is expected to reside;

(b) Access routes for moving heavy loads, construction materials,
or equipment;

(c) Expected traffic volumes during normal operation of the fa-
cilityy;

(d) For transmission facilities, anticipated maintenance access;

and

(e) Consistency with local comprehensive transportation plans.

(2) Vehicular traffic. The application shall describe existing
roads ((+)) and estimate volume, types, and routes of vehicular traffic
which will arise from construction and operation of the facility. The
applicant shall indicate the applicable standards to be utilized in
improving existing roads and in constructing new permanent or tempora-
ry roads or access, and shall indicate the final disposition of new
roads or access and identify who will maintain them.

(3) Waterborne, rail, and air traffic. The application shall de-
scribe existing railroads and other transportation facilities and in-
dicate what additional access, if any, will be needed during planned
construction and operation. The applicant shall indicate the applica-
ble standards to be utilized in improving existing transportation fa-
cilities and in constructing new permanent or temporary access facili-
ties, and shall indicate the final disposition of new access facili-
ties and identify who will maintain them.
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(4) Parking. The application shall identify existing and any ad-
ditional parking areas or facilities which will be needed during con-
struction and operation of the energy facility, and plans for mainte-
nance and runoff control from the parking areas or facilities.

(5) Movement/circulation of people or goods. The application
shall describe any change to the current movement or circulation of
people or goods caused by construction or operation of the facility.
The application shall indicate consideration of multipurpose utiliza-
tion of rights of way and describe the measures to be employed to uti-
lize, restore, or rehabilitate disturbed areas. The application shall
describe the means proposed to ensure safe utilization of those areas
under applicant's control where public access will be granted during
project construction, operation, abandonment, termination, or when op-
erations cease.

(6) Traffic hazards. The application shall identify all hazards
to traffic caused by construction or operation of the facility. Except
where security restrictions are imposed by the federal government, the
applicant shall indicate the manner in which fuels and waste products
are to be transported to and from the facility, including a designa-
tion of the specific routes to be utilized.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-60-535 Socioeconomic impact. The application shall in-
clude a detailed socioceconomic impact analysis which identifies pri-
mary, secondary, positive as well as negative impacts on the socioceco-
nomic environment in the area potentially affected by the project,
with particular attention to the impact of the proposed facility on
population, ((werk—Fferee)) workforce, property values, housing, health
facilities and services, education facilities, governmental services,
and local economy. The study area shall include the area that may be
affected by employment within a one-hour commute distance of the
project site. The analysis shall use the most recent data as published
by the U.S. Census or state of Washington sources.

(1) The analysis shall include:

(a) Population and growth rate data for the most current ((fern))
10-year period for the county or counties and incorporated cities in
the study area;

(b) Published forecast population figures for the study area for
both the construction and operation((s)) periods;

(c) Numbers and percentages describing the race/ethnic composi-
tion of the cities and counties in the study area;

(d) Average per capita and household incomes, including the num-
ber and percentage of the population below the poverty level for the
cities and counties within the study area;

(e) A description of whether or not any minority or low-income
populations would be displaced by this project or disproportionately
impacted;

(f) The average annual ( (werk—feree)) workforce size, total num-
ber of employed workers, and the number and percentage of unemployed
workers including the year that data are most recently available. Em-
ployment numbers and percentage of the total ((werk—Fferee)) workforce
should be provided for the primary employment sectors;
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(g) An estimate by month of the average size of the project con-
struction, operational ((werk—feree)) workforce by trade, and ((werk
feree)) workforce peak periods;

(h) An analysis of whether or not the locally available ((werk
feree)) workforce would be sufficient to meet the anticipated demand
for direct workers and an estimate of the number of construction and
operation workers that would be hired from outside of the study area
if the locally available ((werk—feree)) workforce would not meet the
demand;

(i) A list of the required trades for the proposed project con-
struction;

(J) An estimate of how many direct or indirect operation and
maintenance workers (including family members and/or dependents) would
temporarily relocate;

(k) An estimate of how many workers would potentially commute on
a daily basis and where they would originate.

(2) The application shall describe the potential impact on hous-
ing needs, costs, or availability due to the influx of workers for
construction and operation of the facility and include the following:

(a) Housing data from the most recent ((fer)) l1l0-year period that
data are available, including the total number of housing units in the
study area, number of units occupied, number and percentage of units
vacant, median home value, and median gross rent. A description of the
available hotels, motels, bed and breakfasts, campgrounds, or other
recreational facilities;

(b) How and where the direct construction and indirect ( (work
feree)) workforce would likely be housed. A description of the poten-
tial impacts on area hotels, motels, bed and breakfasts, campgrounds,
and recreational facilities;

(c) Whether or not meeting the direct construction and indirect
( (work—foree'ls)) workforce's housing needs might constrain the housing
market for existing residents and whether or not increased demand
could lead to increased median housing values or median gross rents
and/or new housing construction. Describe mitigation plans, if needed,
to meet shortfalls in housing needs for these direct and indirect
( (work—Fforees)) workforces.

(3) The application shall have an analysis of the economic fac-
tors including the following:

(a) The approximate average hourly wage that would likely be paid
to construction and operational workers, how these wage levels vary
from existing wage levels in the study area, and estimate the expenda-
ble income that direct workers would likely spend within the study
area;

(b) How much ((+)) and what types of direct and indirect taxes
would be paid during construction and operation of the project and
which jurisdictions would receive those tax revenues;

(c) The other overall economic benefits (including mitigation
measures) and costs of the project on the economies of the county, the
study area, and the state, as appropriate, during both the construc-
tion and operational periods.

(4) The application shall describe the impacts, relationships,
and plans for utilizing or mitigating impacts caused by construction
or operation of the facility to the following public facilities and
services:

(a) Fire;

(b) Police;

(c) Schools;
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Parks or other recreational facilities;

Utilities;

Maintenance;

Communications;

Water/stormwater;

Sewer/solid waste;

Other governmental services.

The application shall compare local government revenues gen-—
erated by the project (e.g., property tax, sales tax, business and oc-
cupation tax, payroll taxes) with their additional service expendi-
tures resulting from the project; and identify any potential gaps in
expenditures and revenues during both construction and operation of
the project. This discussion should also address potential temporal
gaps 1n revenues and expenditures.

(6) To the degree that a project will have a primary or secondary
negative impact on any element of the socioeconomic environment, the
applicant is encouraged to work with local governments to avoid, mini-
mize, or compensate for the negative impact. The term "local govern-
ment" is defined to include cities, counties, school districts, fire
districts, sewer districts, water districts, irrigation districts, or
other special purpose districts.

U= 5Q O Q.
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AMENDATORY SECTION (Amending WSR 04-23-003, filed 11/4/04, effective
11/11/04)

WAC 463-60-536 Air emissions permits and authorizations. (1)
The application for site certification shall include a completed pre-
vention of significant deterioration (PSD) permit ((4BSB))) applica-
tion and a notice of construction application pursuant to the require-
ments of chapter 463-78 WAC.

(2) The application shall include requests for authorization for
any emissions otherwise regulated by local air agencies as identified
in WAC 463-60-297 Pertinent federal, state, and local requirements.

AMENDATORY SECTION (Amending WSR 04-23-003, filed 11/4/04, effective
11/11/04)

WAC 463-60-537 Wastewater/stormwater discharge permit applica-
tions. The application for site certification shall include:

(1) Either:

(a) A completed National Pollutant Discharge Elimination System
(NPDES) permit application, for any proposed discharge to surface wa-
ters of the state of Washington, pursuant to the requirements of WAC
463-76-031; or

((#2r)) (b) For any proposed discharge to publicly owned treat-
ment works (POTW) and/or groundwater of the state of Washington, a
state waste discharge application; and

((3r)) (2) A notice of intent to be covered under any applicable
statewide general permit for stormwater discharge.

Certified on 10/11/2024 [ 49 ] WSR 24-20-147



Washington State Register WSR 24-20-147
OTS-5598.1

AMENDATORY SECTION (Amending WSR 08-21-092, filed 10/15/08, effective
11/15/08)

WAC 463-61-030 Applicability. (1) The provisions of this chap-
ter apply to the construction, reconstruction, or modification of
electrical transmission facilities in each of the following circum-
stances:

(a) The facility is located in a national interest electric
transmission corridor as specified in RCW 80.50.045.

(b) The applicant(s) or preapplicant(s) choose to seek certifica-
tion under RCW 80.50.060 and the facility:

(1) Has a nominal voltage of at least ((ere—hundred—Ffifteen—+thou—
sand)) 115,000 volts; and

(ii) Is proposed to be located in a completely new corridor which
is located in more than one jurisdiction where at least one such ju-
risdiction has promulgated land use plans or zoning ordinances. The
location of the terminus of the facility or the location of an inter-
connection between the facility and the existing electrical transmis-
sion grid in an existing corridor does not disqualify a facility from
consideration under this subsection.

(c) The applicant(s) or preapplicant(s) choose to seek certifica-
tion under RCW 80.50.060 and the facility:

(1) Has a nominal voltage in excess of ((eme—hundred—fifteen
theusand)) 115,000 volts; and

(ii) Is proposed to be located outside an existing or designated
electrical transmission corridor identified in (a) or (b) of this sub-
section.

(2) This section does not apply to normal maintenance and repairs
which do not increase the capacity or dimensions beyond those speci-
fied in this section.

AMENDATORY SECTION (Amending WSR 08-21-092, filed 10/15/08, effective
11/15/08)

WAC 463-61-040 Initial consultation. Prior to filing a preap-
plication request under WAC 463-61-050, the preapplicant shall meet
and consult with the EFSEC staff concerning the proposed project. Top-
ics for discussion shall include but not be limited to:

(1) The nature of the project, the contents of the preapplication
request, and the status of the preapplicant's progress toward obtain-
ing information and data regarding the project.

(2) A discussion of whether a third-party contractor is likely to
be needed to prepare an environmental documentation for the project.

(3) Development of a preapplication plan to be filed with a pre-
application request.

(4) The coordination of the public informational meeting.
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AMENDATORY SECTION (Amending WSR 08-21-092, filed 10/15/08, effective
11/15/08)

WAC 463-61-050 Preapplication process. The preapplication re-
quest shall be filed with EFSEC at the EFSEC's office and contain the
following information:

(1) The name and mailing address of the preapplicant, including a
contact name, address, telephone number, and email address of the con-
tact person.

(2) A description of the proposed transmission route and corri-
dor, including location maps and plot plans to scale, showing all ma-
jor components, including a description of zoning and site availabili-
ty for any permanent facility, and including whether and to what ex-
tent the proposed project is located within a national interest elec-
tric transmission corridor.

(3) A description of the proposed right of way width for the
transmission line, including the extent a new right of way will be re-
gquired or an existing right of way will be widened.

(4) A description of the proposed transmission line structures
and their dimensions.

(5) A description of the schedule desired for the project, in-
cluding the expected application filing date, the expected beginning
date for construction, and the expected project operational date.

(6) A list of the federal, state, tribal, and local government
entities, including mailing addresses, contact names, telephone num-
bers, and email addresses that have possible permitting responsibili-
ties for the project (if the project proponents were not to choose the
EFSEC review) or ownership of land on which the project will be loca-
ted. The list shall also identify governmental entities that have re-
quested the preapplicant to notify them of any application or preap-
plication for site certification.

(7) Information or data that may be available at a later date.

(8) A summary and timeline of any initial consultation to explain
the proposal and/or request input from the EFSEC staff, federal,
state, and local agencies, tribal governments, property owners, and
interested persons.

(9) A public participation plan that:

(a) Identifies specific tools and actions to facilitate stake-
holder communications and public information, including an up-to-date
project website and a readily accessible, single point of contact
within the company;

(b) Lists all central locations in each local government through-
out the project area where the preapplicant shall provide copies of
all their filings related to the proposed project; and

(c) Includes a description and schedule explaining how the preap-
plicant intends to respond to requests for information from the public
as well as federal, state, local, and tribal agencies or any other le-
gal entities that could have permitting requirements if the project
proponents were not to choose the EFSEC review.

(10) A negotiation process acceptable to EFSEC between the preap-
plicant and the cities, towns, and/or counties through which the pro-
posed transmission line corridor will be located except where the cit-
ies, towns, and/or counties have designated transmission corridors
through their land use plans or zoning ordinances.
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AMENDATORY SECTION (Amending WSR 08-21-092, filed 10/15/08, effective
11/15/08)

WAC 463-61-060 Commencement of preapplication process and public
informational meeting. (1) Within three days of filing a preapplica-
tion request with EFSEC, the preapplicant shall send notice to:

(a) All the towns, cities, and counties in which the proposed
electric transmission line route is located;

(b) Persons or governmental agencies owning land that may be ac-
quired for the project or in which an easement may be sought;

(c) Landowners within ( (three—hundred)) 300 feet of the proposed
corridor; and

(d) Tribal, federal, and state permitting entities if the project
proponents were not to choose the EFSEC review.

(2) The notice shall contain a brief summary of the proposed
project, the preapplication and application process and tentative
schedules, the locations where copies of the notice are located in
each town, city, and county traversed by the proposed transmission
route, and the address of a website containing the proposed project
information.

(3) The notice to each affected landowner shall be mailed to the
address of record on file with the applicable county auditor and have
an explanation of the rights an affected landowner has during an EFSEC
application review and under applicable Washington eminent domain
laws.

(4) Within ((sixty)) 60 days after receipt of the preapplication
fee, EFSEC shall conduct at least one public informational meeting.
The public informational meeting shall be for the purpose of informing
the public and interested entities of relevant information regarding
the proposed electrical transmission facility.

(a) The public meeting, at a minimum, shall provide the details
of the preapplication request and the preapplication plan including
the use of exhibits and hand-outs.

(b) The preapplicant and EFSEC staff shall be available and pre-
pared to answer questions.

(c) The meeting shall be scheduled to maximize the opportunity
for attendance by the public and held at a location near the proposed
transmission corridor. If the proposed transmission corridor crosses
multiple counties, EFSEC may hold additional preapplication public
meetings along the proposed corridor.

(d) At least two weeks prior to the date of the public meeting,
notice of the preapplication public meeting shall be published in
newspapers of general circulation for each town, city, and/or county
where the site is proposed.

AMENDATORY SECTION (Amending WSR 08-21-092, filed 10/15/08, effective
11/15/08)

WAC 463-61-070 Corridors and transmission facilities considera-
tions. (1) EFSEC shall consider and may recommend certification of
electrical transmission facilities in corridors designated for this
purpose by affected cities, towns, or counties where:

(a) Jurisdictions have identified electrical transmission facili-
ty corridors as part of their land use plans and zoning maps based on
policies adopted in their plans.
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(b) The proposed electrical transmission facility is consistent
with any adopted development regulations that govern the siting of
electrical transmission facilities in such corridors.

(c) Contiguous jurisdictions and Jjurisdictions in which related
regional electrical transmission facilities are located have either
prior to or during the preapplication process undertaken good faith
efforts to coordinate the locations of their corridors consistent with
RCW 36.70A.100.

(2) If EFSEC determines that negotiations as required in WAC
463-61-080 have failed, EFSEC shall consider the applicant's proposed
corridor and transmission facilities consistent with RCW 80.50.090 and
80.50.100 taking into consideration the positions of the preapplicant
and the affected cities, towns, or counties.

AMENDATORY SECTION (Amending WSR 08-21-092, filed 10/15/08, effective
11/15/08)

WAC 463-61-080 Negotiations between preapplicants, cities, towns
and counties. (1) As required by RCW 80.50.330(2) if no corridor has
been designated by a local government, the preapplicant and affected
cities, towns, and/or counties shall negotiate to designate a corridor
for the electrical transmission facility.

(2) If after ((sixty)) 60 days of negotiations between the preap-
plicant and affected cities, towns, and/or counties, no corridor has
been agreed upon, the preapplicant together with an affected city,
town, or county may request EFSEC extend the time of negotiations by a
period of time that the preapplicant and city, town, and/or county
have agreed upon. If such a joint request is not made, the negotia-
tions shall be deemed failed.

AMENDATORY SECTION (Amending WSR 08-21-092, filed 10/15/08, effective
11/15/08)

WAC 463-61-090 Preapplication costs. (1) A preapplicant shall
deposit with the state treasurer ((tea—theousanddettars)) $10,000 to
be applied to the cost of the preapplication process as a condition
for proceeding by EFSEC.

(2) EFSEC shall manage the preapplication costs using the struc-
ture outlined in RCW 80.50.071 as follows:

(a) The preapplicant shall pay all reasonable and necessary costs
incurred by EFSEC and its members;

(b) EFSEC shall charge against deposits made by the preapplicant;

(c) EFSEC shall provide the preapplicant with estimates of expec-
ted costs;

(d) Any EFSEC costs in excess of the initial ( (tep—theousand—dei—
da¥s)) $10,000 shall be agreed to by the preapplicant and deposited
prior to EFSEC expenditure; and

(e) Any unexpended portions of funds deposited for the preappli-
cation process shall be returned to the preapplicant or, if requested
by the preapplicant, applied to the cost of EFSEC's review of an ap-
plication for site certification.
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AMENDATORY SECTION (Amending WSR 08-21-092, filed 10/15/08, effective
11/15/08)

WAC 463-61-100 Applications for site certification. (1) An ap-
plication for site certification may be submitted when the preapplica-
tion process is completed. The preapplication process shall be com-
plete when:

(a) EFSEC has held one or more public meetings under WAC
463-61-060((¥)) (4); and

(b) Negotiations between affected cities, towns, and/or counties
have been conducted and a corridor has been agreed on; or

(c) Negotiations under WAC 463-61-080 have been conducted but the
preapplicant, cities, towns, and/or counties have not agreed on a cor-
ridor and EFSEC has determined that negotiations have failed.

(2) Applications for site certification of electrical transmis-
sion lines under RCW 80.50.045 and 80.50.060 shall follow the guide-
lines for applications for site certification found in chapter 463-60
WAC.

OTS-5599.1

AMENDATORY SECTION (Amending WSR 09-05-067, filed 2/13/09, effective
3/16/09)

WAC 463-62-010 Purpose. (1) The purpose of this chapter is to
implement the policy and intent of RCW 80.50.010. This chapter sets
forth performance standards and mitigation requirements specific to
seismicity, noise limits, fish and wildlife, wetlands, water quality,
and air quality, associated with site certification for construction
and operation of energy facilities under the jurisdiction of the coun-
cil. The council shall apply these rules to site certification agree-
ments issued in connection with applications filed after the effective
date of this chapter. Except for the provisions in chapter 463-66 WAC,
these regulations shall not apply to energy facilities for which site
certification agreements have been issued before the effective date of
this chapter.

(2) The provisions of this chapter shall apply to the construc-
tion and operation of energy facilities, pursuant to chapter 80.50
RCW.

(3) Compliance with the standards within this chapter shall sat-
isfy, in their respective subject areas, the requirements for issuance
of a site certificate for construction and operation of energy facili-
ties specified in subsection (2) of this section provided, however,
that the council may require additional mitigation in the event that
documents prepared pursuant to ((43=2%)) 43.21C RCW (State Environmen-
tal Policy Act), demonstrate that the project poses a probable signif-
icant adverse impact that is not mitigated by the provisions of this
chapter.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-62-020 Seismicity. The seismicity standard for con-
struction of energy facilities shall be the standards contained in the
state building code, chapter 51-50 WAC.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-62-030 Noise standards. Energy facilities shall meet
the noise standards established in ( (ekhapter—0-3+6+)) RCW 70A.20.010,
the Noise Control Act of 1974; and state rules adopted to implement
those requirements in chapter 173-60 WAC, Maximum environmental noise
levels.

(1) Adoption by reference. The energy facility site evaluation
council adopts the following provisions of chapter 173-60 WAC by ref-
erence.

(
(
(
(

WAC 173-60-010 Authority and purpose.

WAC 173-60-020 Definitions.

WAC 173-60-030 Identification of environments.

WAC 173-60-040 Maximum permissible environmental noise lev-

Q00w

els.

WAC 173-60-050 Exemptions.

WAC 173-60-080 Variances and implementation schedules.

WAC 173-60-090 Enforcement policy.

Additional definitions.

"Council" means the energy facility site evaluation council.
(b) In addition to the definitions contained in WAC 173-60-020,

"department" and "director" shall be synonymous with the council un-

less a different meaning is plainly required by context.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-62-060 Water quality. Waste water discharges from
projects under the council's jurisdiction shall meet the requirements
of applicable state water quality standards, chapter 173-201A WAC,
state groundwater quality standards, chapter 173-200 WAC, state sedi-
ment management standards, chapter ((+F3—2644A)) 173-204 WAC, require-
ments of the Federal Water Pollution Control Act as amended (86 Stat
816,33 U.S.C. 1251, et seqg.) and regulations promulgated thereunder.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-62-070 Air quality. Air emissions from energy facili-
ties shall meet the requirements of applicable state air quality laws
and regulations promulgated pursuant to the Washington ((State)) Clean
Air Act, chapter ((#+6=54)) J70A.15 RCW, ((ame)) the Federal Clean Air
Act (42 U.S.C. 7401 et seqg.), and chapter 463-78 WAC.
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OTS-5600.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-64-020 Recommendations to governor—Approval or rejec-
tion of certification. The council shall report to the governor its
recommendations as to the approval or rejection of an application for
certification within ((¥weltwe)) 12 months of receipt by the council of
such an application, or such later time as is mutually agreed by the
council and the applicant. If the council recommends approval of an
application for certification, it shall also submit a draft certifica-
tion agreement with the report. The draft site certification agreement
shall include, but shall not be limited to, conditions to protect
state or local governmental or community interests affected by the
construction or operation of the energy facility, and conditions de-
signed to recognize the purpose of the laws or ordinances, or rules or
regulations promulgated thereunder, that are preempted or superseded
pursuant to RCW 80.50.110 as now or hereafter amended.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-64-030 Governor's action—Approval or rejection of cer-
tification, or reconsideration. Pursuant to RCW 80.50.100, within
( (sdxty)) 60 days of receipt of the council's report, the governor
will take one of the following actions:

(1) Approve the application and execute the draft certification
agreement; the certification agreement shall be binding upon execution
by the governor and the applicant;

(2) Reject the application; or

(3) Direct the council to reconsider certain aspects of the draft
certification agreement.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-64-040 Reconsideration of draft certification agreement.
If directed by the governor under RCW 80.50.100 ((2r+fe¥)) (3) (a) (iii)
to reconsider certain aspects of the draft certification agreement,
the council shall:

(1) Reconsider such aspects of the draft certification agreement
by reviewing the existing record of the application or, as necessary,
reopen the adjudicative proceeding to receive additional evidence.
Such reconsideration shall be conducted expeditiously.

(2) Resubmit the draft certification agreement to the governor
incorporating any amendments deemed necessary upon reconsideration.

(3) Within ((sixty)) 60 days of receipt of such draft certifica-
tion agreement, the governor will either approve the application and
execute the certification agreement or reject the application. The
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certification agreement shall be binding upon execution by the gover-
nor and the applicant.

OTS-5601.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-68-010 Purpose. This chapter sets forth the length of
time before a site certification agreement expires if construction is
not started, or commercial operation has not commenced, defines what
activities constitute start of construction, and specifies the time
frame within which a certificate holder must notify the council of the
certificate holder's intentions, any project design changes, and the
status of the site. The council shall apply these rules to site cer-
tification agreements issued in connection with applications filed af-
ter the effective date of this chapter. Except for the provisions in
this chapter ((463—36WAE)), these regulations shall not apply to en-
ergy facilities for which site certification agreements have been is-
sued before the effective date of this chapter.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-68-030 Term for start of construction. Subject to con-
ditions in the site certification agreement and this chapter, con-
struction may start any time within ((£er)) 10 years of the effective
date of the site certification agreement.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-68-050 Submittal of plans and specifications prior to
start of construction. At least ((aimety)) 90 days prior to start of
construction as defined in WAC 463-68-040, a certificate holder shall
provide the plans and specifications required by the site certifica-
tion agreement to the council for approval.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-68-060 Review and reporting changes in the project sta-
tus or site conditions. If construction does not both start within
five years of the effective date of the site certification agreement
and thereupon continue in a reasonably uninterrupted fashion toward
project completion, then at least ((aimety)) 90 days prior to the end
of the five-year period, the certificate holder shall report to the
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council its intention to proceed or not to proceed with the project.
If the certificate holder intends to proceed with the project, the
certificate holder shall submit a report to the council describing:

(1) The nature and degree of any changes to the following since
the effective date of the site certification agreement:

(a) Project design;

(b) Statements and information in the application;

(c) Statements and information in project-related environmental
documents; and

(d) Project-related environmental conditions.

(2) Whether any new information or changed conditions indicate
the existence of probable significant adverse environmental impacts
that were not covered in any project-related environmental documents,
including, but not limited to, those prepared under chapter 43.21C
RCW.

(3) Suggested changes, modification, or amendments to the site
certification agreement and/or any regulatory permits.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-68-080 Site certification agreement expiration. (1) If
the certificate holder does not start or restart construction within
((£er)) 10 years of the effective date of the site certification
agreement, or has canceled the project, the site certification agree-
ment shall expire.

(2) If commercial operations have not commenced within ((ter)) 10
years of the effective date of the site certification agreement, the
site certification agreement expires unless the certificate holder re-
quests, and the council approves, an extension of the term of the site
certification agreement.

(3) Upon a request to extend the term of the site certification
agreement, the council may conduct a review consistent with the re-
quirements of WAC 463-68-060 and 463-68-070, and other applicable le-
gal requirements.

OTS-5602.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-70-010 Purpose. This chapter sets forth rules relating
to monitoring the construction and operation of energy facilities to
determine compliance with the terms of certification ((agreements))
and/or permits pursuant to RCW 80.50.040(9).
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-70-020 Compliance to be determined. Compliance monitor-
ing procedures shall be implemented by the council as necessary to de-
termine compliance and keep it and the public properly informed as to
the status of compliance with the terms of certification agreements
and the Prevention of Significant Deterioration (PSD), National Pollu-
tant Discharge Elimination System (NPDES), or other permits issued by
the council.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-70-070 Enforcement actions. (1) General. The council
establishes four types of enforcement action in order to provide the
council with a range of responses to apparent violations of a site
certification agreement or the laws and rules enforced by the council.
The range allows the chair or the council to choose an approach which
it determines, in its discretion, to be best suited in light of the
seriousness of an apparent violation, the potential danger to humans
or the environment, the willingness and ability of the violator to
make required corrections, and the speed with which corrective action
should be taken.

(2) Emergency action by chair.

(a) Emergency action is appropriate when the chair or chair's
designee believes that the nature of an apparent violation requires
action too swiftly to allow for deliberation and decision by the full
council or that action is required pending the completion of other en-
forcement action.

(b) The chair of the council or the chair's designee is author-
ized to take immediate action to halt or eliminate any imminent or ac-
tual substantial danger to health or welfare of persons or the envi-
ronment resulting from violation of law or of terms of the site cer-
tification agreement, including the release of pollutants from facili-
ties sited under chapter 80.50 RCW. The chair may:

(1) Order the immediate termination of an endangerment or an en-
dangering release and the immediate suspension of a PSD, NPDES, or
other permits issued by the council, or order the immediate commence-
ment of corrective action;

(ii) Notify appropriate agencies that protective measures are re-
quired immediately to safeguard public health and safety;

(iii) Request the prosecuting attorney of an affected county or
the attorney general to take immediate enforcement action for viola-
tions of certification agreements or permits pursuant to RCW
80.50.150(6) .

(c) The council shall consider any emergency action at a regular
or special meeting as soon as practical after the action is taken. It
may adopt, rescind, or modify emergency action and may take other en-
forcement action as specified in this rule. The council retains Jjuris-
diction to maintain or modify emergency action until the circumstances
requiring the action are cured to the council's satisfaction or until
other enforcement actions supersede the emergency action, whichever
first occurs.
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(d) If feasible, the council shall allow the subject of emergency
action to present its views prior to adopting, affirming, or modifying
the action.

(3) Notice of incident and request for assurance of compliance.

(a) A notice of incident is appropriate when the council believes
that a violation has occurred; that it is being corrected quickly and
effectively by the violator; that the violation caused no substantial
danger to humans or the environment; and that a penalty assessment
does not appear to be appropriate in light of the seriousness of the
violation or as an incentive to secure future compliance.

(b) Whenever the council has probable cause to believe that any
term or condition of a certificate agreement or permit has been viola-
ted, the council may serve a notice of incident and request for assur-
ance of compliance upon the certificate holder. Within ( (hiety)) 30
days after service of the notice, the certificate holder shall provide
the council with a report of the incident and assurance of compliance,
including appropriate measures to preclude a recurrence of the inci-
dent. The council shall review the assurance of compliance. It may
close out the matter by resolution or take such further action as it
believes to be necessary.

(4) Notice of wviolation.

(a) A notice of violation is appropriate when the council be-
lieves: That a violation has occurred; that a violation is not being
timely or effectively corrected; that a violation may cause a substan-
tial risk of harm to humans or the environment; or that a penalty may
be appropriate as an incentive to future compliance.

(b) Whenever the council has probable cause to believe that a vi-
olation of any term or condition of a certificate agreement or permit
has occurred, the council may serve upon the certificate holder a no-
tice of violation and may include the assessment of a penalty pursuant
to RCW 80.50.150((45F)) or ((REeW—4-90-431)) J0A.15.3160 if the wviola-
tion is of the Washington Clean Air Act. The notice shall specify the
provisions of law or rule or the certificate agreement or permit which
are alleged to have been violated and shall include a requirement that
corrective action be taken.

(c) Review procedure. The certificate holder named in a notice of
violation may appeal the notice to the council and it may seek remis-
sion or mitigation of any penalty.

(1) A request for mitigation or remission of a penalty must be
filed within ((fifteern)) 15 days after service of the notice of viola-
tion. A decision upon a request for remission or mitigation of a pen-
alty is an administrative decision which the council may make in its
discretion.

(ii) An appeal of a notice of violation must be filed within
((Ehtrty)) 30 days after service of the notice of violation. The ap-
peal is an application for an adjudicative proceeding under RCW
34.05.410. It must be in writing, timely filed in the offices of the
council, and state the basis of the contention and exactly what change
or remedy is sought from the council. Unless the application is denied
or settled, the council shall conduct an adjudicative proceeding upon
the challenge pursuant to chapter 34.05 RCW.

(iii) Any penalty imposed in a notice of violation shall be due
and payable ( (£khirty)) 30 days after the following: Service of the no-
tice of violation, if no review is sought; service of the council's
decision upon remission or mitigation, if no appeal is made; or serv-
ice of the council's final order on review of an appeal of a notice of
violation. If the penalty is not paid when due, the council shall re-
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quest the attorney general to commence an action in the name of the
state to recover the penalty pursuant to RCW 80.50.150.

(5) Air emission violations. Consistent with RCW ( (#+6-84-422))
70A.15.3130, all council enforcement actions and penalties for all air
emission violations shall be consistent with RCW ( (F+6-84-332+
+0-084-430—70-94-43%+)) J0A.15.3010, 70A.15.3150, 70A.15.3160 (1)
through (7), and ((#+6-584-435)) J70A.15.3170. The council may enter such
orders as authorized by chapter 80.50 RCW regarding air pollution epi-
sodes or violations, as set forth in WAC 463-78-230.

(6) NPDES permit violations. In addition to the provisions of
this chapter, council enforcement actions related to noncompliance
with or violations of NPDES permits administered by the council shall
be consistent with RCW 80.50.150, chapter 90.48 RCW, and chapter
463-76 WAC.

(7) Judicial enforcement.

(a) Judicial enforcement is available through chapter 80.50 RCW.
It is appropriate when the council believes that judicial action may
be of substantial assistance in securing present or future compliance
or resolution of the underlying problem.

(1) The council may request the attorney general or the prosecut-
ing attorney of any county affected by a violation to commence civil
proceedings to enforce the provisions of chapter 80.50 RCW, pursuant
to RCW 80.50.150(6) .

(ii) The council may request the prosecuting attorney of any
county affected by a violation to commence criminal proceedings to en-
force the provisions of chapter 80.50 RCW, pursuant to RCW
80.50.150(6) .

(b) The council may also secure judicial enforcement of its rules
or orders pursuant to RCW 34.05.578.

OTS-5617.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-72-010 Purpose. This chapter sets forth rules for the
content and timing of preparing site restoration or preservation plans
for implementation at the conclusion of a plant's operating life; if a
project is terminated; or if construction is suspended. The council
shall apply these rules to site certification agreements issued in
connection with applications filed after the effective date of this
chapter. Except for the provisions in chapter ((463—36)) 463-66 WAC,
these regulations shall not apply to energy facilities for which site
certification agreements have been issued before the effective date of
this chapter.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-72-040 Initial site restoration plan. (1) At least
( (adrety)) 90 days prior to the beginning of site preparation, the
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certificate holder shall provide the council with an initial site re-
storation plan which addresses site restoration occurring at the con-
clusion of the plant's operating life, or in the event the project is
suspended or terminated during construction or before it has completed
its useful operating life.

(2) The plan shall parallel a decommissioning plan, if such a
plan is prepared for the project.

(3) The initial site restoration plan shall be prepared in suffi-
cient detail to identify, evaluate, and resolve all major environmen-
tal and public health and safety issues presently anticipated. It
shall describe the process used to evaluate the options and select
measures that will be taken to restore or preserve the site or other-
wise protect all segments of the public against risks or danger re-
sulting from the site. The plan shall include a discussion of economic
factors regarding the costs and benefits of various restoration op-
tions versus the relative public risk and shall address provisions for
funding or bonding arrangements to meet the site restoration or man-
agement costs. The provision of financial assurances shall include
evidence of pollution liability insurance coverage in an amount justi-
fied for the project, and a site closure bond, sinking fund, or other
financial instrument or security in an amount justified in the plan.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-72-050 Detailed site restoration plan—Terminated
projects. When a project is terminated, a detailed site restoration
plan shall be submitted within ((adrety)) 90 days from the time the
council is notified of the termination. An extension of time may be
granted for good cause shown. The site restoration plan shall address
the elements required to be addressed in WAC 463-72-040, in detail
commensurate with the time until site restoration is to begin. The
council will act on the plan at the earliest feasible time and may
take or require action as necessary to deal with extraordinary circum-
stances.

OTs-5618.1

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-74-030 Regulations. Notwithstanding the provisions of
WAC 173-303-801, to the extent of their applicability and appropriate-
ness, the provisions of chapter 173-303 WAC shall apply to the on-site
activities, at energy facilities subject to this chapter, which in-
volve the generation, storage, transportation, treatment, or disposal
of dangerous wastes.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-74-040 Monitoring and enforcement. The council will
contract with the department of ecology for the monitoring activities
for dangerous wastes regulated by this chapter under a certification
agreement. As a result of said monitoring activities, ((POE)) the de-
partment of ecology shall report to the council any activity by a per-
mittee which in its judgment requires the initiation of appropriate
enforcement activities by the council. The council shall then take or
initiate action to enforce the terms of any certification agreement.
This in no way shall restrict any enforcement by other public agencies
and officials under existing law. If the department of ecology deter-
mines that immediate action is needed to enforce the act or any stat-
ute or regulation derived therefrom, it shall report immediately to
the ((ehatrmarn)) chair who shall initiate such immediate enforcement
action as may be necessary. Such action shall remain in effect until
confirmed or modified by the council.

OTS-5619.1

AMENDATORY SECTION (Amending WSR 15-24-041, filed 11/23/15, effective
12/24/15)

WAC 463-76-005 Purpose. (1) This chapter establishes regula-
tions specifying procedures and other rules which will be utilized by
the council in implementing section 402 of the Federal Water Pollution
Control Act (FWPCA), as amended, 33 U.S.C. 1251 et seq.

(2) The purpose of these regulations is to establish a state per-
mit program, applicable to the discharge of pollutants and other
wastes and materials to the surface waters of the state, which com-
plies with the requirements of chapters 80.50 and 90.48 RCW, ((EPA))
section 402 (b) of the FWPCA, and applicable state laws and regulations
through the issuance of individual permits or coverage under stormwa-
ter general permits issued by the department of ecology.

(3) These regulations apply to:

(a) Any energy facility for which a certification agreement has
been executed pursuant to chapter 80.50 RCW et seqg.; and

(b) Any energy facility for which an application has been filed
with the council for certification pursuant to chapter 80.50 RCW et
seq.

(4) The authority for these regulations is based upon RCW
80.50.040 (1), chapter 90.48 RCW, chapter 155, Laws of 1973, and the
act.

AMENDATORY SECTION (Amending WSR 15-24-041, filed 11/23/15, effective
12/24/15)

WAC 463-76-010 Definitions. As used in this chapter, the fol-
lowing terms shall have the meanings indicated below:

Certified on 10/11/2024 [ 63 ] WSR 24-20-147



Washington State Register WSR 24-20-147

(1) "Act" means the Federal Water Pollution Control Act (FWPCA)
as amended, (33 U.S.C. 1251, et seq.).

(2) "Administrator" means the administrator of the United States
Environmental Protection Agency.

(3) "Applicable water quality standards" means all water quality
standards of the state of Washington to which a discharge is subject
under state and federal law including, but not limited to, those which
are codified in chapters 173-200, 173-201A, and 173-204 WAC, and 40
C.F.R. 131.306.

(4) "Applicant" shall mean any person who has applied for an
NPDES permit pursuant to this chapter.
(5) "Certification agreement" means that binding site certifica-

tion agreement executed between an applicant under chapter 80.50 RCW
and the state, and shall contain the conditions set forth in the NPDES
permit to be met prior to or concurrent with the construction or oper-
ation of any energy facility coming under chapter 80.50 RCW.

(6) "Chair" means the ((ekhafrmarn)) chair of the energy facility
site evaluation council.

(7) "Contiguous zone" means the entire zone established or to be
established by the United States under Article 24 of the Convention of
the Territorial Sea and the Contiguous Zone.

(8) "Council" means the Washington state energy facility site
evaluation council.

(9) "Council ((marmager)) director" means the individual holding
the position of ((marmager)) director of the council.

(10) "Discharge of pollutant" and the term "discharge of pollu-
tants" each mean:

(a) Any addition of any pollutant or combination of pollutants to
surface waters of the state from any point source;

(b) Any addition of any pollutant or combination of pollutants to
the waters of the contiguous zone or the ocean from any point source.

(11) "Domestic wastewater" means water carrying human wastes, in-
cluding kitchen, bath, and laundry wastes from residences, buildings,
industrial establishments, or other places, together with such ground-
water infiltration or surface waters as may be present.

(12) "Domestic wastewater facility" means all structures, equip-
ment, or processes required to collect, carry away, treat, reclaim, or
dispose of domestic wastewater together with such industrial waste as
may be present. In case of subsurface sewage treatment and disposal,
the term is restricted to mean those facilities treating and disposing
of domestic wastewater only from a septic tank with subsurface sewage
treatment and disposal and an ultimate design capacity exceeding
( (feourteen—thousand—fivehundred)) 14,500 gallons per day at any com-
mon point.

(13) "Ecology" means the Washington state department of ecology.

(14) "Effluent limitations™ means any restriction established by
the state of Washington or the administrator on quantities, rates, and
concentrations of chemical, physical, biological, and other constitu-
ents which are discharged from point sources into surface waters, the
waters of the state, including schedules of compliance.

(15) "Energy facility" means any energy facility, as defined in
RCW ( (88-56-04+4)) 80.50.010.

(16) "EPA" means the United States Environmental Protection Agen-
cy.

(17) "General permit" means a permit which covers multiple dis-

chargers within a designated geographical area, in lieu of individual
permits being issued to each discharger.
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(18) "Governor" means the governor of the state of Washington.

(19) "Municipality" means a city, town, county, district, associ-
ation, or other public body created by or pursuant to state law and
having jurisdiction over disposal of sewage, industrial wastes, or
other wastes, or an Indian tribe or an authorized Indian tribal organ-
ization, or a designated and approved management agency under section
208 of the Federal Water Pollution Control Act (FWPCA).

(20) "National Pollutant Discharge Elimination System (NPDES)"
means the national system for the issuance of permits under section
402 of the act and includes the Washington state program (set forth in
chapter 151, Laws of 1973) for participation in said system which has
been approved by the administrator in whole pursuant to section 402 of
the act.

(21) "New source" means any building, structure, facility, or in-
stallation from which there is or may be the discharge of pollutants,
the construction of which is commenced:

(a) After promulgation of standards of performance under section
306 of the act which are applicable to such sources; or

(b) After proposal of standards of performance in accordance with
section 306 of the act which are applicable to such source, but only
if the standards are promulgated in accordance with section 306 within
( (ere—hundred—twenty)) 120 days of their proposal.

(22) "NPDES application”™ means the uniform national forms for ap-
plication for a NPDES permit (including subsequent additions, revi-
sions, or modifications duly promulgated by the administrator pursuant
to the act) as prescribed by the council for use in the Washington
state NPDES program.

(23) "NPDES form" means any issued NPDES permit, the NPDES appli-
cation and the NPDES reporting form, and any uniform national form de-
veloped for use in the NPDES program as prescribed in regulations pro-
mulgated by the administrator.

(24) "NPDES permit" means the permit incorporated in the certifi-
cation agreement issued by the council which regqgulates the discharge
of pollutants pursuant to section 402 of the act.

(25) "NPDES program" means that program of the state of Washing-
ton pursuant to section 402 of the act.

(26) "NPDES reporting form" or "discharge monitoring report"
means the uniform national forms (including subsequent additions, re-
visions, or modifications duly promulgated by the administrator pur-
suant to the act) for reporting data and information pursuant to moni-
toring and other conditions of NPDES permits.

(27) "Permit" means an authorization, license, or equivalent con-
trol document issued by the council to implement this chapter. "Per-
mit" includes issuance of coverage under a stormwater general permit
issued by the department of ecology. "Permit" does not include any
permit which has not yet been the subject of final council action,
such as a "draft permit" or a "proposed permit."

(28) "Person" means an individual, corporation, partnership, as-
sociation, state, municipality, commission, or political subdivision
of a state, local, state, or federal government agency, industry,
firm, individual or any other entity whatsoever.

(29) "Point source" means any discernible, confined, and discrete
conveyance, including, but not limited to, any pipe, ditch, channel,
tunnel, conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, landfill leachate collection
system, or vessel or other floating craft, from which pollutants are
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or may be discharged. This term does not include return flows from ir-
rigated agriculture or agricultural stormwater runoff.

(30) "Pollutant" means dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radiocactive materials, heat, wrecked or discar-
ded equipment, rock, sand, cellar dirt and industrial, municipal, and
agricultural waste discharged into water. This term does not mean:

(a) Sewage from vessels within the meaning of section 312 of the
act; or

(b) Water, gas, or other material which is injected into a well
to facilitate production of oil or gas, or water derived in associa-
tion with o0il or gas production and disposed of in a well, if the well
used either to facilitate production or for disposal purposes is ap-
proved by authority of the state in which the well is located, and if
such state determines that such injection or disposal will not result
in the degradation of ground or surface water resources.

(31) "Regional administrator" means the EPA's region X adminis-
trator.

(32) "State" means any of the ((f£+f+ty%)) 50 states, the District
of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands,
Guam, American Samoa, the Commonwealth of the Northern Mariana Is-
lands, and the Trust Territory of the Pacific Islands.

(33) "Stormwater discharge associated with industrial activity"
means the discharge from any conveyance that is used for collecting
and conveying stormwater and that is directly related to manufactur-
ing, processing, or raw materials storage areas at an industrial fa-
cility. For enerqgy facilities, the term includes, but is not limited
to, stormwater discharges from industrial facility vyards; immediate
access roads and rail lines used or traveled by carriers of raw mate-
rials, manufactured products, waste material, or by-products used or
created by the facility; material handling sites; refuse sites; sites
used for the application or disposal of process waste waters (as de-
fined in 40 C.F.R. 401); sites used for the storage and maintenance of
material handling equipment; sites used for residual treatment, stor-
age, or disposal; shipping and receiving areas; manufacturing build-
ings; storage areas (including tank farms) for raw materials, and in-
termediate and final products; and areas where industrial activity has
taken place in the past and significant materials remain and are ex-
posed to stormwater. For the purposes of this subsection, material
handling activities include storage, loading and unloading, transpor-
tation, or conveyance of any raw material, intermediate product, final
product, by-product or waste product. The term excludes areas located
on facility lands separate from the facility's industrial activities,
such as office buildings and accompanying parking lots as long as the
drainage from the excluded areas is not mixed with stormwater drained
from the above-described areas. The following additional categories of
facilities are considered to be engaging in "industrial activity":

(a) Facilities subject to stormwater effluent limitations guide-
lines, new source performance standards, or toxic pollutant effluent
standards under 40 C.F.R. subchapter N;

(b) Facilities where construction activity includes clearing,
grading and excavation, except operations that result in the disturb-
ance of less than five acres of total land area. Construction activity
also includes the disturbance of less than five acres of total land
area that is a part of a larger common plan of development or sale if
the larger common plan will ultimately disturb five acres or more.
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(34) "Surface waters of the state" means all waters defined as
"waters of the United States" in 40 C.F.R. 122.2 that are within the
boundaries of the state of Washington. This includes lakes, rivers,
ponds, streams, inland waters, wetlands, ocean, bays, estuaries,
sounds, and inlets.

(35) In the absence of other definitions as set forth herein, the
definitions as set forth in 40 C.F.R. 122.2 and 122.26(b) shall be
used.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-031 Application filing with the council. (1) For
each energy facility proposing to commence a discharge of pollutants
to surface waters of the state, there shall be filed with the council:

(a) A complete NPDES application at the time of submitting an ap-
plication for site certification to the council pursuant to RCW
80.50.071((+)) for proposals to discharge wastewater or stormwater to
surface waters of the state. Applicants may seek coverage for stormwa-
ter discharge associated with construction activity or stormwater from
areas located on facility lands separate from the facility's industri-
al activities, such as office buildings and accompanying parking lots,
as long as the drainage from the excluded areas is not mixed with
stormwater drained from the areas described in WAC 463-76-010(33) un-
der a NPDES stormwater general permit, promulgated by ecology. Any
subsequent determination of such an NPDES application's adequacy shall
not affect the council's finding that a complete application pursuant
to RCW ((86=56-6+5)) 80.50.071 has been received.

(b) A complete NPDES application for any energy facility and not
covered above shall be filed either:

(1) No less than ((eme—hundred—eighty)) 180 days in advance of
the day on which it desires to commence the discharge of pollutants;
or

(ii) In sufficient time prior to the commencement of the dis-
charge of pollutants to insure compliance with the requirements of
section 306 of the act, and other applicable water quality standards
and applicable effluent standards and limitations.

(2) Each person requesting an NPDES permit from the council shall
be required to submit additional information as determined necessary
by the council after an NPDES application has been filed and reviewed
by the council. Information shall be provided in sufficient detail
such as to fulfill the requirements of 40 C.F.R. 122.26(c).

(3) If an NPDES application is determined to be incomplete or
otherwise deficient, the NPDES portion of any application filed pur-
suant to RCW ( (86-56-68+0)) 80.50.071 shall not be processed until the
applicant has supplied the missing information or otherwise corrected
the deficiency.

(4) The council shall not consider any NPDES application for
((&)) an energy facility until and unless an application for certifi-
cation is filed with the council pursuant to RCW ( (86-56-0+8))
80.50.071.

(5) Each NPDES application will be submitted on such form as
specified by the council.
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-032 Signature form. (1) Applications. All permit
applications shall be signed as follows:

(a) For a corporation. By a responsible corporate officer. For
the purpose of this section, responsible corporate officer means:

(i) A president, secretary, treasurer, or vice president of the
corporation in charge of a principal business function, or any other
person who performs similar policy or decision-making functions for
the corporation; or

(ii) The manager of one or more manufacturing, production, or op-
erating facilities, provided, the manager is authorized to make man-
agement decisions which govern the operation of the regulated facility
including having the explicit or implicit duty of making major capital
investment recommendations, and initiating and directing other compre-
hensive measures to assure long-term environmental compliance with en-
vironmental laws and regulations; the manager can ensure that the nec-
essary systems are established or actions taken to gather complete and
accurate information for permit application requirements; and where
authority to sign documents has been assigned or delegated to the man-
ager in accordance with corporate procedures;

(b) For a partnership or sole proprietorship. By a general part-
ner or the proprietor, respectively; or

(c) For a municipality, state, federal, or other public agency.
By either a principal executive officer or ranking elected official.
For purposes of this section, a principal executive officer of a fed-
eral agency includes:

(1) The chief executive officer of the agency; or

(ii) A senior executive officer having responsibility.

(2) All reports required by permits, and other information re-
quested by the council, shall be signed by a person described in sub-
section (1) of this section, or by a duly authorized representative of
that person. A person is a duly authorized representative only if:

(a) The authorization is made in writing by a person described in
subsection (1) of this section;

(b) The authorization specifies either an individual or a posi-
tion having responsibility for the overall operation of the regulated
facility or activity such as the position of facility manager, opera-
tor of a well or a well field, superintendent, position of equivalent
responsibility, or an individual or position having overall responsi-
bility for environmental matters for the company (a duly authorized
representative may thus be either a named individual or any individual
occupying a named position); and

(c) The written authorization is submitted to the council.

(3) Changes to authorization. If an authorization under subsec-
tion (2) of this section is no longer accurate because a different in-
dividual or position has responsibility for the overall operation of
the facility, a new authorization satisfying the requirements of sub-
section (2) of this section must be submitted to the council prior to
or together with any reports, information, or applications to be sign-
ed by an authorized representative.

(4) Certification. Any person signing a document under subsection
(1) or (2) of this section shall make the following certification:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision
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in accordance with a system designed to assure that quali-
fied personnel properly gather and evaluate the information
submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to
the best of my knowledge and belief, true, accurate, and
complete. I am aware that there are significant penalties
for submitting false information, including the possibility
of fine and imprisonment for knowing violations."

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-034 Fact sheets. (1) The council shall prepare and
include in any public notice given pursuant to WAC 463-76-041 a fact
sheet with respect to the NPDES application described in the public
notice. Such fact sheet shall include at least the following:

(a) The type of facility or activity which is subject of the ap-
plication;

(b) A sketch or detailed description of the location of the dis-
charge described in the NPDES application;

(c) A quantitative description of the type of discharge described
in the NPDES application which includes at least the following:

(1) The rate and frequency of the proposed discharge; as average
daily flow in gallons per day or million gallons per day and whether
the flow is continuous or intermittent;

(ii) For thermal discharges, the estimated maximum, minimum, and
average summer and winter temperatures; and

(iii) The average daily discharge in pounds per day, or other ap-
propriate units, of any pollutants which are present in significant
quantities or which are subject to limitations or prohibition under
this chapter and RCW 90.48.010, 90.54.020 and sections 301, 302, 306
or 307 of the act and regulations published thereunder;

(d) The tentative determinations required under WAC 463-76-033.

(e) The legal and technical grounds for the tentative determina-
tion, including an explanation of how conditions meet both the tech-
nology-based and water quality-based requirements of the act and chap-
ters 90.48, 90.52, and 90.54 RCW;

(f) The effluent standards and limitations applied to the pro-
posed discharge;

(g) The applicable water quality standards, including identifica-
tion of the uses for which receiving waters have been classified by
ecology;

(h) How the draft permit addresses use or disposal of residual
solids generated by wastewater treatment; and

(1) A description of the procedures to be used by the council in
formulating final determinations for an NPDES permit, which shall in-
clude, but not be limited to:

(1) Thirty-day comment period required by WAC 463-76-041(2);

(ii) Procedures for requesting a public hearing and the nature
thereof; and

(iii) Any other procedures by which the public may participate,
either directly or through counsel for the environment, in the formu-
lation of the final determinations, including the availability of any
environmental assessments or detailed statements of environmental im-
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pact and any public hearings which may be held by the council prior to
the final determination on the NPDES application.

(2) The name of any person or group will be added to a mailing
list upon request for receipt of copies of fact sheets. A fact sheet
will be sent to the applicant and each person or group on such mailing
list. Each person or group on such mailing list will be sent notice of
any subsequent revision of the permit or fact sheet.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-041 Public notice. (1) The council shall circulate
notice of the NPDES application and tentative determination within the
geographical areas of the proposed discharge. Circulation shall in-
clude one or more of the following:

(a) Posting for a period of ((kirty)) 30 days in the post office
and public places of the municipality nearest the premises of the ap-
plicant in which the effluent source is located;

(b) Posting for a period of ((fkirty)) 30 days at or near the en-
trance of the applicant's principal place of business and in nearby
places;

(c) Posting on the council's internet website;

(d) Publishing in a major local newspaper of general circulation.

(2) Any persons may, within ((fkirty)) 30 days following the date
of the public notice, submit their written views on the tentative de-
terminations with respect to the NPDES application. All written com-
ments submitted during the ((fhirty)) 30-day comment period shall be
retained by the council and considered in their final determination
with respect to the NPDES applications. The period for comments may be
extended at the discretion of the council.

(3) The contents of public notice of application for NPDES per-
mits shall include at least the following:

(a) Name, address, and telephone number of the council;

(b) Name and address of applicant;

(c) Brief description of applicant's activities or operations
which result in the discharge described in the NPDES application
(e.g., thermal electric power generating facility stationary or float-
ing);

(d) Name of waterway to which each discharge is made and a short
description of the location of each discharge on the waterway, indi-
cating whether such discharge is new, a modification, or an existing
discharge;

(e) A statement of the tentative determination to issue or deny
an NPDES permit for the discharge described in the NPDES application;

(f) A brief description of the procedures for the formulation of
final determinations, including the ( (fhirty)) 30-day comment period
required by paragraph (2) of this section and any other means set
forth in WAC 463-76-034 (1) (i) .

(g) Address and telephone number of state or interstate agency
premises at which interested persons may obtain further information,
request a copy of the draft permit prepared pursuant to WAC
463-76-033(2), request a copy of the fact sheet described in WAC
463-76-034, and inspect and copy NPDES forms and related documents at
a reasonable charge.
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(4) The council shall notify the applicant and persons who have
submitted written comments or requested notice of the final permit de-
cision. This notification shall include response to comments received
and reference to the procedures for contesting the decision.

(5) Public and agency notice will be given as set forth below:

(a) The council shall mail the notice to any person or group car-—
ried on the mailing list identified in WAC 463-76-034(2). Upon written
request, the name of any person or group shall be added ((uper—written
reguest)) to a mailing list for distributing copies of notices for all
NPDES applications within the state or within a certain geographical
area.

(b) At the time of issuance of public notice pursuant to this
section, a fact sheet will be sent to:

(1) Any other state whose waters may be affected by the issuance
of the NPDES permit and to any interstate agency having water quality
control authority over waters which may be affected by the issuance of
a permit and, upon request, providing such state and interstate agen-
cies with a copy of the NPDES application and a copy of the proposed
permit prepared pursuant to WAC 463-76-033(2). Each affected state and
interstate agency shall be afforded an opportunity to submit written
recommendations to the council and to the regional administrator,
which shall be duly considered by the council in accordance with the
policies, provisions and regulations of the act, chapter 80.50 RCW et
seqg., and chapter 34.05 RCW et seq.

(ii) The district engineer of the Army Corps of Engineers, the
United States Fish and Wildlife Service, the United States National

Oceanic and Atmospheric Administration - Fisheries, the state depart-
ments of ecology, fish and wildlife, natural resources, ((amd)) social
and health services, ((the—effiee—of)) and archaeology and historic

preservation ((effiee)), applicable Indian tribes, and any other ap-
plicable government agency.

(iii) Any other federal, state, or local agency, Indian tribe,
upon request and shall provide such agencies an opportunity to re-
spond, comment or request a public hearing pursuant to WAC 463-76-042.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-042 Public hearings. (1) The applicant, any affected
state, any affected interstate agency, any affected county, any inter-
ested agency, any affected tribe, person or group of persons, or the
regional administrator may request of or petition the council for a
public hearing on the council's tentative determination under WAC
463-76-033. Any such request or petition for public hearing shall be
filed within ((£hiety)) 30 days after the giving of public notice pur-
suant to WAC 463-76-041. Said request or petition shall indicate the
interest of the party filing such request and the reasons why it is
thought that a hearing is warranted.

(2) A public hearing shall be held if there is a significant pub-
lic interest (including the filing of request(s) or petition(s) for
such hearing) in holding such a hearing.

(3) Any hearings brought pursuant to this section shall be held
in the geographical area of the proposed discharge or other appropri-
ate area, in the discretion of the council, and may, as appropriate,
consider related groups of permit applications.
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(4) Any public hearings held hereunder will be conducted in ac-
cordance with provisions of RCW 80.50.090, chapter 34.05 RCW et seq.,
and regulations promulgated thereunder.

(5) Public notice of any hearing held pursuant to WAC 463-76-042
(1) through (4) shall be circulated at least as widely as was the no-
tice of the NPDES application and shall include at least the follow-
ing:

(a) Notice shall be published in at least one major local newspa-
per of general circulation within the geographical area of the dis-
charge;

(b) Notice shall be sent to all persons and government agencies
which received a copy of the notice or the fact sheet;

(c) Notice shall be mailed to any person or group upon request;
and

(d) Notice shall be effected pursuant to subparagraphs (a) and
(c) of this paragraph at least ((fehirtyt)) 30 days in advance of the
hearing. The council may give notice of a public hearing concurrent
with public notice given pursuant to WAC 463-76-041.

(6) The contents of public notice of any hearing held pursuant to
WAC 463-76-042 (1) through (4) shall include at least the following
notice which meets the requirements of this section:

(a) Name, address, and phone number of the council;

(b) Name and address of each applicant whose application will be
considered at the hearing;

(c) Name of waterway to which each discharge is made and short
description of the location of each discharge on the waterway;

(d) A brief reference to the public notice issued for each NPDES
application, including identification number and date of issuance
(where applicable);

(e) Information regarding the time and location for the hearing;

(f) The purpose of the hearing;

(g) A short and plain statement of the matters asserted;

(h) Address and phone number of premises at which interested per-
sons may obtain further information, request a copy of each draft
NPDES permit prepared pursuant to WAC 463-76-033(2) ((abewe)), request
a copy of each fact sheet prepared pursuant to WAC 463-76-034, and in-
spect a copy NPDES forms and related documents; and

(1) A brief description of the nature of the hearing, including
the rules and procedures to be followed.

(7) The council shall cause a record to be made of all hearings
required pursuant to this section. The record may be stenographic, me-
chanical, or electronic.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-043 Public access to information. (1) All records
relating to NPDES applications (including the draft NPDES permit pre-
pared pursuant to WAC 463-76-033(2) or any public comment upon those
records pursuant to WAC 463-76-041(2)) shall be available to the pub-
lic for inspection and copying consistent with WAC 463-06-110 - Copy-
ing and fees.

(2) Any information (other than effluent data) received by the
council and contained in any NPDES forms, or other records, reports,
or plans shall be protected as confidential upon a showing by any per-
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son that such information if made public would divulge methods or pro-
cesses entitled to protection as trade secrets of such person. Claims
of confidentiality for the following information will be denied:

(a) The name and address of any permit applicant or permittee;

(b) Permit applicants, permits, and effluent data;

(c) Information required by NPDES application forms pursuant to
WAC 463-76-031 ( (mayrot—be—eltaimed—econfidential)).

(3) Any information afforded confidential status shall be dis-
closed upon request to the regional administrator or his authorized
representative who shall maintain the disclosed information as confi-
dential.

(4) The council shall provide facilities for the inspection of
nonconfidential information relating to NPDES forms during normal
business hours of the council at its headquarters and shall insure
that state employees will comply with requests for such inspection as
soon as 1is reasonably possible without undue interference with council
business. The council ( (memrage¥r)) director shall insure that a machine
or device for the copying of papers and documents is available for a
reasonable fee as determined by the council.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-051 General conditions. (1) Any NPDES permit shall
be issued for a period of not longer than five years, which period
shall start on the date of issuance of said permit. Review and reissu-
ance of this authorization per WAC 463-76-061 to discharge wastewater,
stormwater, and sanitary sewer wastes and any related changes to the
site certification agreement shall not require approval of the gover-
nor. However, the permittee shall inform the council at least ((ere
huandred—eighty)) 180 days prior to any initiation of such a discharge.

(2) The decision to approve or reject, and on what conditions an
NPDES permit shall be issued, shall be in conformance with the re-
quirements of this chapter. A majority vote of council members shall
resolve any dispute and shall determine the approval or rejection of
an NPDES application.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-052 Prohibited discharges. (1) No discharge regula-
ted under the act shall be made by energy facilities subject to the
jurisdiction of the council unless authorized by an NPDES permit is-
sued pursuant to these regulations.

(2) No NPDES permit may be issued by the council:

(a) When the conditions of the permit do not provide for compli-
ance with the applicable requirements of the act, or regulations pro-
mulgated under the act;

(b) When the applicant is required to obtain a state certifica-
tion under section 401 of the act and 40 C.F.R. 124.53 and that cer-
tification has not been obtained or waived;

(c) When the imposition of conditions cannot ensure compliance
with the applicable water quality requirements of Washington state;
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(d) For the discharge of any radiological, chemical, or biologi-
cal warfare agent or high-level radiocactive waste into surface waters
of the state;

(e) For the discharge of any pollutants which the secretary of
the Army acting through the chief, Corps of Engineers, finds would
substantially impair anchorage and navigation in waters subject to the
jurisdiction of the Corps of Engineers;

(f) For the discharge of any pollutant to which the regional ad-
ministrator has objected in writing pursuant to any right to object
provided the administrator in section 402 (d) of the act;

(g) For discharge from a point source any pollutant which is in
conflict with the plan or amendment thereto approved pursuant to sec-
tion 208 (b) of the act;

(h) For the discharge of any pollutant subject to a toxic pollu-
tant discharge prohibition under section 307 of the act;

(1) For any discharge to the territorial sea, the waters of the
contiguous zone, or the oceans in the following circumstances:

(1) Before the promulgation of guidelines under section 403 (c) of
the act, unless the council determines permit issuance to be in the
public interest;

(ii) After promulgation of guidelines under section 403 (c) of the
act, when insufficient information exists to make a reasonable judg-
ment whether the discharge complies with them;

(j) To a new source or a new discharger, if the discharge from
its construction or operation will cause or contribute to a violation
of water quality standards. The owner or operator of a new source or
new discharger proposing to discharge into a water segment which does
not meet applicable water quality standards or is not expected to meet
those standards even after the application of effluent limitations re-
quired by sections 301 (b) (1) (A) and 301 (b) (1) (B) of the act, and for
which the state has performed a pollutants load allocation for the
pollutant to be discharged, must demonstrate, before the close of com-
ment period, that:

(1) There are sufficient remaining pollutant load allocations to
allow for the discharge; and

(i1) The existing dischargers into that segment are subject to
compliance schedules designed to bring the segment into compliance
with applicable water quality standards. The council may waive the
submission of information by the new source or new discharger required
by (j) of this subsection if the council determines that the council
already has adequate information to evaluate the request. An explana-
tion of the development of limitations to meet the criteria of this
paragraph is to be included in the fact sheet;

(k) Discharge any dangerous waste as defined in the Dangerous
waste regulations, chapter 173-303 WAC, into a subsurface disposal
system such as a well or drainfield.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-053 Effluent limitations, water quality standards,
and other requirements for NPDES permits. (1) Any NPDES permit issued
by the council shall apply and insure compliance with all of the fol-
lowing, whenever applicable:
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(a) All known, available, and reasonable methods of treatment;
including effluent limitations established under sections 301, 302,
306, and 307 of the act. The effluent limitations shall not be less
stringent than those based upon the treatment facility design effi-
ciency contained in approved engineering plans and reports or approved
revisions thereto. The effluent limitations shall reflect any seasonal
variation in industrial loading;

(b) Any more stringent limitation, including those:

(1) Necessary to meet water quality standards, treatment stand-
ards, or schedules of compliance established pursuant to any state law
or regulation under authority preserved to the state by section 510 of
the act; or

(ii) Necessary to meet any applicable federal law or regulation
other than the act or regulations thereunder; or

(iii) Required to implement any applicable water quality stand-
ards; such limitations to include any legally applicable requirements
necessary to implement total maximum daily loads established pursuant
to section 303 (d) and incorporated in the continuing planning process
approved under section 303 (e) of the act and any regulations and
guidelines issued pursuant thereto;

(iv) Necessary to prevent or control pollutant discharges from
facility site runoff, spillage or leaks, sludge or waste disposal, or
materials handling or storage; and

(v) Necessary to meet the permit by rule provisions of the state
dangerous waste regulation, WAC 173-303-802 (4) or (5).

(c) Any more stringent legal applicable requirements necessary to
comply with a plan approved pursuant to section 208 (d) of the act; and

(d) Prior to promulgation by the administrator of applicable ef-
fluent standards and limitations pursuant to sections 301, 302, 306
and 307 of the act, such conditions as the council determines are nec-
essary to carry out the provisions of the act.

(2) In any case where an issued NPDES permit applies the effluent
standards and limitations described in paragraph 1 of this section,
the council shall make a finding that any discharge authorized by the
permit will not have reasonable potential to violate applicable water
quality standards and will have prepared some explicit verification of
that finding.

(3) In the application of effluent standards and limitations, wa-
ter quality standards, and other legally applicable requirements pur-
suant to subsections (1) and (2) of this section, each issued NPDES
permit shall specify:

(a) Average and maximum daily quantitative or other appropriate
limitations for the level of pollutants in the authorized discharge.
The average and maximum daily quantities must be made by weight except
where the parameters are such that other measures are appropriate;

(b) If a dilution zone is authorized within which water quality
standards are modified, the dimensions of such dilution zone.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-054 Schedules of compliance. (1) With respect to any
discharge which is found by the council not to be in compliance with
applicable effluent standards and limitations, applicable water quali-
ty standards, or other legally applicable requirements listed in WAC
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463-76-053 (1) (b) and (c), the permittee shall be required to take
specific steps to achieve compliance with the following:

(a) Any legally applicable schedule of compliance contained in:

(1) Applicable effluent standards and limitations;

(ii) Water quality standards; or

(iii) Legally applicable requirements listed in WAC 463-76-053;
or

(b) In the absence of any legally applicable schedule of compli-
ance, the permittee shall take the required steps in a reasonable pe-
riod of time, such period to be consistent with the guidelines and re-
quirements of the act.

(2) In any case where the period of time for compliance specified
in paragraph (1) (a) of this section exceed nine months, a schedule of
compliance shall be specified in the permit which will set forth in-
terim requirements and the dates for their achievement; however, in no
event shall more than nine months elapse between interim dates. If the
time necessary for completion of the interim requirement (such as con-
struction of a treatment facility) is more than nine months and is not
readily divided into stages of completion, interim dates shall be
specified for the submission of reports of progress toward completion
of the interim requirement. For each NPDES permit schedule of compli-
ance, interim dates and the final date of compliance shall, to the ex-
tent practicable, fall on the last day of the months of March, June,
September and December.

(3) Either before or up to ((feurteer)) 14 days following each
interim date and the final date of compliance, the permittee shall
provide the council with written notice of the permittee's compliance
or noncompliance with the interim or final requirement.

(4) If a permittee fails or refuses to comply with an interim or
final requirement in a permit, such noncompliance shall constitute a
violation of the permit for which the council may modify or revoke the
permit or take direct enforcement action.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-055 Other terms and conditions. In addition to the
requirements of WAC 463-76-051, 463-76-052 and 463-76-053, each issued
NPDES permit shall require that:

(1) All discharges authorized by the NPDES permit shall be con-
sistent with the terms and conditions of the permit; any facility ex-
pansions, production increases, or process modifications which would
result in new or increased discharges of pollutants must be reported
to the council by submission of a new NPDES application or supplement
thereto or, if such discharge does not violate effluent limitations
specified in the NPDES permit, by submission to the council of notice
of such new or increased discharges of pollutants; any discharge of
any pollutant more frequent than or at a level in excess of that iden-
tified and authorized by the NPDES permit shall constitute a violation
of the terms and conditions of the NPDES permit;

(2) The permit may be modified, suspended, or revoked in whole or
in part during its terms for cause including, but not limited to, the
following:

(a) Violation of any term or condition of the NPDES permit;
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(b) Obtaining an NPDES permit by misrepresentation or failure to
disclose fully all relevant facts;

(c) A change in any condition that requires either a temporary or
permanent reduction or elimination of the permitted discharge; and

(d) A determination that the permitted activity endangers human
health or the environment, or contributes to water quality standards
violations.

(3) The permittee shall allow the council or its authorized rep-
resentative upon the presentation of credentials and at reasonable
times:

(a) To enter upon permittee's premises in which an effluent
source 1is located or in which any records are required to be kept un-
der terms and conditions of the NPDES permit;

(b) To have access to and copy at reasonable cost any records re-
quired to be kept under terms and conditions of the NPDES permit;

(c) To inspect any monitoring equipment or method required in the
NPDES permit; or

(d) To sample any discharge of pollutants.

(4) The permittee shall at all times maintain a good working or-
der and operate as efficiently as possible any facilities or systems
of control installed by the permittee to achieve compliance with the
terms and conditions of the NPDES permit.

(5) If a toxic effluent standard or prohibition (including any
schedule of compliance specified in such effluent standard or prohibi-
tion) 1is established under section 307 (a) of the act for a toxic pol-
lutant which is present in the permittee's discharge and such standard
or prohibition is more stringent than any limitation upon such pollu-
tant in the NPDES permit, the permittee shall comply with that toxic
effluent standard or prohibition even if this permit has not yet been
modified to incorporate the requirement.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-061 Reissuance of NPDES permits. (1) Any permittee
shall make application for reissuance of an NPDES permit or continua-
tion of discharges after the expiration date of the NPDES permit by
filing with the council an application for reissuance of the permit at
least ((eme—hundred—eighty)) 180 days prior to its expiration.

(2) The scope and manner of any review of an application for re-
issuance of an NPDES permit by the council shall be sufficiently de-
tailed as to insure the following:

(a) That the permittee is in compliance with or has substantially
complied with all of the terms, conditions, requirements, and sched-
ules of compliance of the expired NPDES permit;

(b) That the council has up-to-date information on the permit-
tee's production levels, permittee's waste treatment practices, and
the nature, content, and frequencies of permittee's discharge, either
pursuant to the submission of new forms and applications or pursuant
to monitoring records and reports submitted to the council by the per-
mittee and;

(c) That the discharge is consistent with applicable effluent
standards and limitations, water quality standards, and other legally
applicable requirements listed in WAC 463-76-053 (1) and (2), includ-
ing any additions to, or revisions or modifications of, such effluent
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standards and limitations, water quality standards, or other legally
applicable requirements during the term of the permit.

(3) The notice and procedures specified in WAC 463-76-041 and
463-76-042 are applicable to each request for reissuance of an NPDES
permit.

(4) When a permittee has made timely and sufficient application
for the renewal of a permit, an expiring permit remains in effect and
enforceable until the application has been denied or a replacement
permit has been issued by the council pursuant to WAC 463-76-0625 -
Permit issuance.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-062 Modification of NPDES permit. (1) After notice
and opportunity for a public hearing, any permit issued under the
NPDES can be modified, suspended, or revoked in whole or in part dur-
ing its term for cause including, but not limited to, the causes lis-
ted in WAC 463-76-055(2).

(2) The council may, upon request of a permittee, revise or modi-
fy a schedule of compliance in an issued NPDES permit if the council
determines good and valid cause exists for such revision and if within
((Ehtrty)) 30 days following receipt of notice from the council, the
regional administrator does not object in writing.

(3) Any such modifications shall be executed by the council and
the permittee in the same manner as the NPDES permit was executed, in-
cluding full compliance with the requirements of WAC 463-76-041,
463-76-042 and 463-76-043.

AMENDATORY SECTION (Amending WSR 04-23-003, filed 11/4/04, effective
11/11/04)

WAC 463-76-0625 Permit issuance. Any permit issued by the coun-
cil pursuant to this chapter shall become an attachment to a site cer-
tification agreement. For an energy facility proposal requiring the
execution of a governor-approved site certification agreement, the
permit shall be effective upon the governor's approval and execution
of the site certification agreement. For existing facilities under the
jurisdiction of the council, revisions, modifications, or reissuance
of the NPDES permit shall be effective when approved by the council
and signed by the chair.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-064 Transmission to regional administrator of pro-

posed NPDES permit. (1) Each proposed NPDES permit will be transmit-
ted to the regional administrator in accordance with the following
procedures:

(a) A copy of the proposed NPDES permit, including any and all
terms, conditions, requirements, or documents which are a part of the
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proposed permit or which affect the authorization by the proposed per-
mit of the discharge of pollutants except as to classes, types, or
sizes within any category of point sources waived in writing by the
regional administrator.

(b) The regional administrator shall be provided a ( (simety)) 90-
day period, unless waived in advance, in which to comment upon, make
recommendations with respect to, or object in writing to the issuance
of the proposed permit pursuant to any right to object provided the
administrator in section 402 (d) (2) of the act. No permit shall be is-
sued if the regional administrator objects in writing to the issuance
of such permit pursuant to any such right within said period, unless
such objection is waived or withdrawn by the regional administrator in
writing. Should no such objection be received within said period, it
shall be presumed that the administrator has no objection to the issu-
ance of the proposed permit.

(2) Immediately following execution by the applicant and the
state, a copy of every issued NPDES permit along with any and all
terms, conditions, requirements, or documents which are a part of such
NPDES permit or which will affect the authorization of the discharge
of pollutants will be sent to the regional administrator.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-065 Monitoring and enforcement. (1) Monitoring.

(a) Any discharge authorized by a permit may be subject to such
monitoring requirements as may be reasonably required by the council,
including the installation, use, and maintenance of monitoring equip-
ment or methods (including, where appropriate, biological monitoring
methods). These monitoring requirements would normally include:

(i) Flow (in gallons per day);

(ii) Pollutants (either directly or indirectly through the use of
accepted correlation coefficients or equivalent measurements) which
are subject to limitation, reduction, or elimination under the terms
and conditions of the permit;

(iii) Pollutants which the council finds could have a significant
impact on the gquality of waters of the state; and

(iv) Pollutants specified by the administrator, in regulations
issued pursuant to the act, as subject to monitoring.

(b) Each effluent flow or pollutant regquired to be monitored pur-
suant to (a) of this subsection shall be monitored at intervals suffi-
ciently frequent to yield data which reasonably characterizes the na-
ture of the discharge of the monitored effluent flow or pollutant.

Variable effluent flows and pollutant levels may be monitored at
more frequent intervals than relatively constant effluent flows and
pollutant levels which may be monitored at less frequent intervals.

(c) Monitoring of intake water, influent to treatment facilities,
internal waste streams, and/or receiving waters may be required when
determined necessary by the council to verify compliance with net dis-
charge limitations or removal requirements, to verify that proper
waste treatment or control practices are being maintained, or to de-
termine the effects of the discharge on the surface waters of the
state.
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(2) Recording of monitoring activities and results. Any permit
which requires monitoring of the authorized discharge shall require
that:

(a) The permittee shall maintain records of all information re-
sulting from any monitoring activities required of them in their per-
mit;

(b) Any records of monitoring activities and results shall in-
clude for all samples:

(1) The date, exact place, and time of sampling;

(ii) The dates analyses were performed;

(iii) Who performed the analyses;

(iv) The analytical techniques/methods used; and

(v) The results of such analyses((+—rd)) ..

(c) The permittee shall be required to retain for a minimum of
three years any records of monitoring activities and results including
all original strip chart recording for continuous monitoring instru-
mentation and calibration and maintenance records. This period of re-
tention shall be extended during the course of any unresolved litiga-
tion regarding the discharge of pollutants by the permittee or when
requested by the council or regional administrator.

(3) Reporting of monitoring results.

(a) The permittee shall periodically report (at a frequency of
not less than once per year) on the proper reporting form, the moni-
toring results obtained pursuant to monitoring requirements in a per-
mit. In addition to the required reporting form, the council at its
discretion may require submission of such other results as it deter-
mines to be necessary.

(b) Monitoring reports shall be signed by:

(1) In the case of corporations, by a responsible corporate offi-
cer or his duly authorized representative, if such representative is
responsible for the overall operation of the facility from which the
discharge originates.

(ii) In the case of a partnership, by a general partner.

(iii) In the case of a sole proprietorship, by the proprietor.

(iv) In the case of a municipal, state, or other public facility,
by either a principal executive officer, ranking elected official, or
other duly authorized employee.

(4) Use of registered or accredited laboratories.

(a) Except as established in (b) of this subsection, monitoring
data submitted to the council in accordance with this chapter shall be
prepared by a laboratory accredited under the provisions of chapter
173-50 WAC. These requirements are effective and binding on all per-
mittees under the authority of rule, regardless of whether they have
been included as conditions of a permit.

(b) The following parameters need not be done by an accredited or
registered lab:

(1) Flow;

(ii) Temperature;

(11ii) Settleable solids;

(iv) Conductivity, except that conductivity shall be accredited
if the laboratory must otherwise be registered or accredited;

(v) pH, except that pH shall be accredited if the laboratory must
otherwise be registered or accredited;

(vi) Turbidity, except that turbidity shall be accredited if the
laboratory must otherwise be registered or accredited; and

(vii) Parameters which are used solely for internal process con-
trol.
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(5) Compliance monitoring. The council may establish an inter-
agency contract with ecology for compliance monitoring activities of
water discharges under a certification agreement which incorporates
the NPDES permit. Monitoring and/or appropriate enforcement activities
by ecology are authorized by WAC 463-70-060(1) .

(6) Enforcement.

(a) Enforcement activities regarding the NPDES program, including
the levying of civil and criminal fines pertaining to all energy fa-
cilities where the permit is issued by the council, shall be undertak-
en by the council, with assistance from ecology, the attorney general,
or the prosecuting attorney, as appropriate.

(b) Pursuant to the provisions of RCW 80.50.150 - Enforcement of
compliance penalties, the council shall take or initiate such actions
to enforce the terms of any site certification agreement and the in-
corporated NPDES permit. The council may take any or all of the fol-
lowing actions:

(1) Assess or sue to recover in court such civil fines, penal-
ties, and other civil relief as may be appropriate for the violation
by any person of:

(A) Any effluent standards and limitations or water quality
standards;

(B) Any permit or term or condition thereof;

(C) Any filing requirements;

(D) Any duty to permit or carry out inspection, entry, or moni-
toring activities; or

(E) Any rules, regulations, or orders issued by the council.

(ii) Request the prosecuting attorney to seek criminal sanctions
for the violation of any permits or conditions thereof without the ne-
cessity of a prior revocation of the permit;

(iii) Request the prosecuting attorney to seek criminal sanctions
for the violation by such persons of:

(A) Any effluent standards and limitations or water quality
standards;

(B) Any permit or term condition thereof; or

(C) Any filing requirements.

(iv) Seek criminal sanctions against any person who knowingly
makes any false statement, representation, or certification in any
form or any notice or report required by the terms and conditions of
any issued permit or knowingly renders inaccurate any monitoring de-
vice or method required to be maintained by the council.

(v) Enter any premises in which an effluent source is located or
in which records are required to be kept under terms or conditions of
a permit, and otherwise be able to investigate, inspect, or monitor
any suspected violations of water quality standards, or effluent
standards and limitations, or of permits or terms or conditions there-
of.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-080 Transmittal of data to regional administrator.
(1) A complete NPDES form or relevant portions of any forms received
by the council as outlined below shall be transmitted to the regional
administrator upon receipt by the council.
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(2) The regional administrator may object in writing to deficien-
cies in any NPDES application or reporting form and ( (te—reeguired))
may require such deficiency to be corrected, so long as the adminis-
trator acts to inform the council by letter within ((&werty)) 20 days
after receipt of the NPDES application or reporting form. If the re-
gional administrator's objection relates to an NPDES application, the
council will send to the regional administrator any information neces-
sary to correct the deficiency. If the regional administrator so re-
quests, the council will not issue the NPDES permit until they receive
notice from the regional administrator that the deficiency has been
corrected, which notice shall not be withheld for more than ( (Ehirty))
30 days.

(3) For all minor discharges, the council may require the opera-
tor of such a discharge to submit NPDES application forms or such oth-
er information as may be requested by the regional administrator.

(4) On the last day of the months of February, May, August, and
November, the council shall transmit to the regional administrator a
list of all instances in the previous ((aimety)) 90 days of failure or
refusal of a permittee to comply with an interim or final requirement.
Such list shall be available to the public for inspection or copying
and shall contain at least the following information on each instance
of noncompliance:

(a) Name and address of each noncomplying permittee;

(b) A short description of the instance of noncompliance (e.g.,
failure to submit preliminary plans, delay in commencement of con-
struction of treatment facility, failure to notify the council of com-
pliance with an interim requirement, etc.);

(c) A short description of any actions or proposed actions by the
permittee or the council to comply or enforce compliance with the in-
terim or final requirement; and

(d) Any details which explain or mitigate an instance of noncom-
pliance with an interim or final requirement.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-76-090 Conflict of interest. No member of the council
shall have received, or has during the previous two years received, a
significant portion of ((kE*s)) their income directly or indirectly
from permit holders or applicants for an NPDES permit under the juris-
diction of this council.

(1) For the purposes of this section, the term "member" includes
any individual who has or shares authority to approve permit applica-
tions or portions thereof, either in the first instance or on appeal.

(2) For the purpose of this section, the term "permit holders or
applicants for a permit" shall not include any department or agency of
a state government.

(3) For the purposes of this section, the term "significant por-
tion of ((B%s)) their income" shall mean ((fer)) 10 percent of gross
personal income for a calendar year, except that it shall mean ((££-
£y)) 50 percent of gross personal income for a calendar year if the
recipient is over ((sixty)) 60 years of age and is receiving such por-
tion pursuant to retirement pension or similar arrangement.

(4) For the purposes of this section, the term "income" includes
retirement benefits, consultant fees, and stock dividends.
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(5) For the purposes of this section, income is not received "di-
rectly or indirectly from permit holders or applicants for a permit"
if it is derived from mutual fund payments or from other diversified
investments over which the recipient does not know the identity of the
primary source of income.

OTS-5620.1

AMENDATORY SECTION (Amending WSR 15-16-033, filed 7/27/15, effective
8/27/15)

WAC 463-78-010 Purpose. The energy facility site evaluation
council, under the authority vested in it by chapters 80.50 and
((#+6<=94)) JO0A.15 RCW, is charged with responsibilities for the conduct
of a statewide program of air pollution prevention and control for en-
ergy facilities. This regulation provides the basic framework for car-
rying out the council's responsibilities for such a program through
the establishment of standards for maximum permissible emissions, the
implementation of registration and notice requirements, provision for
monitoring and reporting, and the identification of regulatory actions
which may be taken to enforce standards. This chapter is designed to
operate within the statutory framework for the distribution of respon-
sibilities between state, regional, and local units of government in
dealing with problems of air pollution.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-78-070 Radioactive emissions. (1) Energy facilities
subject to chapter 80.50 RCW which emit radionuclides to the air shall
meet standards and conditions pursuant to RCW ( (#6-54-—33%))
70A.15.3000, as promulgated by chapters 173-480 and 246-247 WAC.

(2) The council will enter into a memorandum of agreement with
the state department of health regarding the regulation of radionu-
clides.

(3) The monitoring and regulation of radionuclides emissions from
major energy facilities shall be consistent with the memorandum of
agreement referenced in subsection (2) of this section between the
state department of health and the council.

AMENDATORY SECTION (Amending WSR 15-16-033, filed 7/27/15, effective
8/27/15)

WAC 463-78-095 Permit issuance. (1) Permit(s) issued for air
emissions in accordance with chapter 463-78 WAC shall become an at-
tachment (s) to a site certification agreement.

(2) For new energy facilities the permit(s) shall be conditioned
upon compliance with all provisions of the federally approved state
implementation plan which apply to energy facilities and effective
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upon the governor's approval and execution of the site certification
agreement.

(3) Except as provided in subsection (4) of this section, for
certified energy facilities, any change in terms or conditions, exten-
sion, revision, or reissuance of permit(s) issued for air emissions in
accordance with chapter 463-78 WAC, shall be governed by applicable
law and regulation and shall not require modification of the site cer-
tification agreement, or governor approval.

(4) Permit(s) for air emissions revised or issued in conjunction
with a request for amendment of a site certification agreement that
requires governor approval under WAC 463-66-080, shall be conditioned
upon compliance with all provisions of the federally approved state
implementation plan which apply to energy facilities and effective
upon the signed approval of the governor of Washington state.

AMENDATORY SECTION (Amending WSR 19-16-025, filed 7/26/19, effective
8/26/19)

WAC 463-78-100 Registration. (1) Purpose. The registration pro-
gram 1s used by the council to develop and maintain a current and ac-
curate record of air contaminant sources subject to chapter 80.50 RCW.
Information collected through the registration program is used to
evaluate the effectiveness of air pollution strategies in collabora-
tion with the department of ecology, and to verify source compliance
with applicable air pollution requirements.

(2) Requirement to register. Except as provided in subsection (3)
of this section, the owner or operator of each source subject to chap-
ter 80.50 RCW shall register the source with the council. Sources sub-
ject to the Operating permit regulation in chapter 173-401 WAC are not
required to comply with these registration regquirements.

(3) The following sources are exempt from registration:

(a) A source that emits pollutants below the following emission

rates:
Pollutant Tons/Year

Carbon monoxide. . .................. 5.0
Nitrogen oxides. .. ................... 2.0
Sulfur dioxide. . ..................... 2.0
Particulate Matter (PM). . .............. 1.25
Fine Particulate (PM10)............... 0.75
Volatile Organic Compounds (VOC). . . .. 2.0
Lead........... i 0.005

; and

(b) A source or emission unit that does not emit measurable
amounts of Class A toxic air pollutants specified in WAC 173-460-150.

(4) Initial registration. The owner or operator of a source that
exists on the effective date of this rule must register the source
with the council by no later than one year after the effective date of
this rule. The owner or operator of a new source must register with
the council within ((admety)) 90 days after beginning operation.

(5) Annual reregistration. After initial registration, the owner
or operator of a source must reregister with the council by February
15th of each year. The reregistration must include all of the informa-
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tion required in the initial registration and must be updated to re-
flect any changes to such information since the previous registration.
For information that has not changed since the previous registration,
the owner or operator may reaffirm in writing the correctness and cur-
rent status of the information previously furnished to the council.

(6) Registration format. Registration shall be in a format ap-
proved by the council. Each registration submittal shall include the
following information:

(a) Name of the source and the nature of the business;

(b) Street address, telephone number, and email address of the
source;

(c) Name, mailing address, telephone number, and email address of
the owner or operator;

(d) Name, mailing address, telephone number, and email address of
the local individual responsible for compliance with this rule;

(e) Name, mailing address, telephone number, and email address of
the individual authorized to receive requests for data and informa-
tion;

(f) A description of the production processes and a related flow
chart;

(g) Identification of emission units and air pollutant generating
activities;

(h) A plot plan showing the location and height of all emission
units and air pollutant generating activities. The plot plan must also
show the property lines of the air pollution source and indicate the
distance to and direction of the nearest residential or commercial
property;

(i) Type and quantity of fuels, including the sulfur content of
fuels, used on a daily and annual basis;

(J) Type and quantity of raw materials used on a daily and annual
basis;

(k) Estimates of the total actual emissions for the air pollution
source of the following air pollutants: Particulate matter emissions,
PM;g emissions, sulfur dioxide (SO,), nitrogen oxides (NOyx), carbon
monoxide (CO), volatile organic compounds (VOC), lead (Pb), fluorides,
sulfuric acid mist, hydrogen sulfide (H»S), total reduced sulfur
(TRS), and reduced sulfur compounds;

(1) Calculations used to determine the estimated emissions in (k)
of this subsection;

(m) Estimated efficiency of air pollution control equipment under
present or anticipated operating conditions; and

(n) Any other information specifically requested by the council.

(7) Procedure for estimating emissions. The registration submit-
tal must include an estimate of actual emissions taking into account
equipment, operating conditions, and air pollution control measures.
The emission estimates must be based upon actual test data, or in the
absence of such data, upon procedures acceptable to the council. Any
emission estimates submitted to the council must be verifiable using
currently accepted engineering criteria. The following procedures are
generally acceptable for estimating emissions from air pollution sour-
ces:

(a) Source-specific emission tests;

(b) Mass balance calculations;

(c) Published, verifiable emission factors that are applicable to
the source;

(d) Other engineering calculations; or
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(e) Other procedures to estimate emissions specifically approved
by the council.

(8) Other reports required.

(a) A report of closure shall be filed with the council within
((rdrety)) 90 days after operations producing emissions permanently
ceased at any source within the council's jurisdiction.

(b) A report of relocation of the source shall be filed with the
council no later than ((afmety)) 90 days prior to the relocation of
the source. Submitting a report of relocation does not relieve the
owner or operator of other site certification agreement amendment re-
gquirements pursuant to chapter 463-66 WAC, nor does it relieve the
owner or operator from the requirement to obtain a permit or approval
to construct if the relocation of the air pollution source would be a
new source or modification subject to any federal or state permit to
construct rule.

(c) A report of change of owner or operator shall be reported to
the council within ((afmety)) 90 days after the change in ownership is
effective. Submitting the report of change of ownership does not re-
lieve the owner or operator of other site certification agreement
amendment requirements pursuant to chapter 463-66 WAC.

(9) Certification of truth and accuracy. All registrations and
reports must include a certification by the owner or operator as to
the truth, accuracy, and completeness of the information. This certif-
ication must state that, based on information and belief formed after
reasonable inquiry, the statements and information are true, accurate,
and complete.

(10) The council shall ensure that the following, as it pertains
to sources covered under this rule, is passed on to ecology in a time-
ly manner for inclusion in its permit register:

(a) Public meetings or hearings on draft operating permits;

(b) Receipt of complete applications;

(c) Permit appeals;

(d) Issuance or denial of final permit, permit modifications, or
renewals;

(e) Authorization for a source to operate without an operating
permit by limiting its potential to emit to levels below those that
would require the source to obtain an operating permit;

(f) Periodic summaries of enforcement order and changes made
without revising the permit pursuant to WAC 173-401-722.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-78-135 Criminal penalties. Persons in violation of this
chapter may be subject to the provisions of chapter 80.50 RCW and RCW
((#+6-94-422)) 70A.15.3130.

AMENDATORY SECTION (Amending WSR 06-06-037, filed 2/23/06, effective
3/26/06)

WAC 463-78-140 Appeals procedure. (1) Appeal of permits issued
pursuant to WAC 173-400-110.
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(a) Any conditions contained in an order of approval, or the de-
nial of a notice of construction application issued by the council
pursuant to the requirements of WAC 173-400-110 may be appealed as
provided in chapter 34.05 RCW; provided that any order, permit, condi-
tions or denial issued pursuant to WAC 173-400-110 which becomes ef-
fective upon final action of the governor according to RCW 80.50.100
on an application for site certification shall be subject to judicial
review only pursuant to RCW 80.50.140.

(b) The council shall promptly mail copies of each order approv-
ing or denying a notice of construction application to the applicant
and to any other party who submitted timely comments on the notice of
construction application, along with a notice advising parties of
their rights of appeal.

(2) Appeal of prevention of significant deterioration permits is-
sued pursuant to WAC 173-400-730.

(a) A PSD permit, any conditions contained in a PSD permit, or
the denial of a PSD permit by the council may be appealed as provided
in chapter 34.05 RCW; provided that a PSD permit, any conditions con-
tained in a PSD permit, or the denial of a PSD permit which becomes
effective upon final action of the governor according to RCW 80.50.100
on an application for site certification shall be subject to judicial
review only pursuant to RCW 80.50.140. Such an appeal, however, does
not stay the effective date of the permit as a matter of federal law.

(b) A PSD permit issued under the terms of a delegation agreement
between the EPA and the council can be appealed to the EPA's environ-
mental appeals board as provided in 40 C.F.R. 124.13 and 40 C.F.R.
124.19.

(3) Appeal of operating permits issued pursuant to chapter
173-401 WAC.

(a) A decision to issue or to deny a final permit, or the terms
or conditions of such a permit issued by the council pursuant to chap-
ter 173-401 WAC, may be appealed as provided in chapter 34.05 RCW,
provided that a decision to issue or to deny a final permit, or the
terms or conditions of such a permit issued pursuant to chapter
173-401 WAC which becomes effective upon final action of the governor
according to RCW 80.50.100 on an application for site certification,
shall be subject to judicial review only pursuant to RCW 80.50.140.

(b) The council shall identify any appealable decision or deter-
mination as such and shall notify the recipient that the decision may
be appealed by filing an appeal pursuant to chapter 34.05 RCW.

(c) The provision for appeal in this section is separate from and
additional to any federal rights to petition and review under section
505(b) of the federal Clean Air Act, including petitions filed pur-
suant to 40 C.F.R. 70.8(c) and 70.8(d).

(d) Appealing parties. Parties that may file the appeal refer-
enced in subsection (4) (a) of this section include any person who sub-
mitted comment in the public participation process pursuant to WAC
173-401-800.

(e) As provided in RCW 34.05.570, a person may seek a writ of
mandamus in the event that the council fails to take final action on
an application for a permit, permit renewal, or permit revision within
the deadlines specified by WAC 173-401-700 through 173-401-725.

(4) Appeal of acid rain permits issued pursuant to chapter
173-406 WAC.

(a) Terms used in this subsection have the definitions given in
WAC 173-406-101.
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(b) Appeals of the acid rain portion of an operating permit is-
sued by the council that do not challenge or involve decisions or ac-
tions of the administrator under 40 C.F.R. parts 72, 73, 75, 77 and 78
and sections 407 and 410 of the act and regulations implementing sec-
tions 407 and 410 shall be conducted according to the procedures in
chapter 34.05 RCW; provided that appeals of the acid rain portion of
an operating permit issued by the council which becomes effective upon
final action of the governor according to RCW 80.50.100 on an applica-
tion for site certification shall be subject to judicial review only
pursuant to RCW 80.50.140.

(c) Appeals of the acid rain portion of such a permit that chal-
lenge or involve such decisions or actions of the administrator shall
follow the procedures under 40 C.F.R. part 78 and section 307 of the
act. Such decisions or actions include, but are not limited to, allow-
ance allocations, determinations concerning alternative monitoring
systems, and determinations of whether a technology is a qualifying
repowering technology.

(d) No administrative appeal or judicial appeal of the acid rain
portion of an operating permit shall be allowed more than ( (Ehirty))
30 days following respectively issuance of the acid rain portion that
is subject to administrative appeal or issuance of the final agency
action subject to judicial appeal.

(e) The administrator may intervene as a matter of right in any
state administrative appeal of an acid rain permit or denial of an
acid rain permit.

(f) No administrative appeal concerning an acid rain requirement
shall result in a stay of the following requirements:

(1) The allowance allocations for any year during which the ap-
peal proceeding is pending or is being conducted;

(ii) Any standard requirement under WAC 173-406-106;

(iii) The emissions monitoring and reporting requirements appli-
cable to the affected units at an affected source under 40 C.F.R. part
75;

(iv) Uncontested provisions of the decision on appeal; and

(v) The terms of a certificate of representation submitted by a
designated representative under subpart B of 40 C.F.R. part 72.

(g) The council will serve written notice on the administrator of
any state administrative or judicial appeal concerning an acid rain
provision of any operating permit or denial of an acid rain portion of
any operating permit within ((¥kirty)) 30 days of the filing of the
appeal.

(h) The council will serve written notice on the administrator of
any determination or order in a state administrative or Jjudicial pro-
ceeding that interprets, modifies, voids, or otherwise relates to any
portion of an acid rain permit. Following any such determination or
order, the administrator will have an opportunity to review and veto
the acid rain permit or revoke the permit for cause in accordance with
WAC 173-401-810 and 173-401-820.

(5) Appeals from notices of violation issued by the council will
be handled via the council's appellate review procedure as provided in
WAC 463-70-070 (4) (c) .
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AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-78-170 Conflict of interest. No member of the council
shall have received, or has during the previous two years received, a
significant portion of ((kis—er—Hhexr)) their income directly or indi-
rectly from permit holders or applicants for a permit under the juris-
diction of this council.

(1) For the purposes of this section, the term "member" includes
any individual who has or shares authority to approve permit applica-
tions or portions thereof, either in the first instance or on appeal.

(2) For the purpose of this section, the term "permit holders or
applicants for a permit" shall not include any department or agency of
a state government.

(3) For the purposes of this section, the term "significant por-
tion of ((B%s)) their income" shall mean ((fer)) 10 percent of gross
personal income for a calendar year, except that it shall mean ((££-
£y)) 50 percent of gross personal income for a calendar year if the
recipient is over ((sixty)) 60 years of age and is receiving such por-
tion pursuant to retirement pension or similar arrangement.

(4) For the purposes of this section, the term "income" includes
retirement benefits, consultant fees, and stock dividends.

(5) For the purposes of this section, income is not received "di-
rectly or indirectly from permit holders or applicants for a permit"
if it is derived from mutual fund payments or from other diversified
investments over which the recipient does not know the identity of the
primary source of income.

AMENDATORY SECTION (Amending WSR 04-21-013, filed 10/11/04, effective
11/11/04)

WAC 463-78-230 Regulatory actions. The council may take any of
the following regulatory actions to enforce this chapter to meet the
provisions of RCW 80.50.040 or ((#+6-94-422)) 70A.15.3130.

(1) Enforcement actions—Notice of violation. At least ((hirty))
30 days prior to the commencement of any formal enforcement action un-
der RCW ((#0-94-430)) 70A.15.3150 and ((#0=94-43%+)) 70A.15.3160 (1)
through (7), the council shall cause written notice to be served upon
the alleged violator or violators. The notice shall specify the provi-
sion of this chapter or rule or regulation alleged to be violated and
the facts alleged to constitute a violation thereof, and may include
an order that necessary corrective action be taken within a reasonable
time. In lieu of an order, the council may require that the alleged
violator or violators appear before it for the purpose of providing
information to the council pertaining to the violation or the charges
complained of. Every notice of violation shall offer the alleged vio-
lator an opportunity to meet with the council prior to the commence-
ment of enforcement action.

(2) Civil penalty.

(a) All penalties assessed as the result of air emission viola-
tions shall be consistent with RCW ( (#6-84-332—76-54-430+—70-94-431))
70A.15.3010, 70A.15.3150, 70A.15.3160 (1) through (7), and
((+0-94-435)) 70A.15.3170. Any person who violates any of the provi-
sions of chapter ((#6=94)) 70A.15 RCW may incur a civil penalty in an
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amount as set forth in RCW ((#+6-84-43%+)) 70A.15.3160. Each such viola-
tion shall be separate and distinct and, for a continuing violation,
each day's continuance shall be a separate and distinct violation.

Any person who fails to take action as specified by an order is-
sued pursuant to this chapter shall be liable for a civil penalty as
set forth by RCW ((#+6-84-43%+)) 70A.15.3160 for each day of continued
noncompliance.

(b) Penalties incurred but not paid shall accrue interest, begin-
ning on the ((aimpety—Ffirst)) 91lst day following the date that the pen-
alty becomes due and payable, at the highest rate allowed by RCW
19.52.020 on the date that the penalty becomes due and payable. If vi-
olations or penalties are appealed, interest shall not begin to accrue
until the ((shirty—Ffirst)) 31st day following final resolution of the
appeal.

The maximum penalty amount established in RCW ( (#6-94-43%))
70A.15.3160 may be increased annually to account for inflation as de-
termined by the state office of economic and revenue forecast council.

(c) Each act of commission or omission which procures, aids, or
abets in the violation shall be considered a violation under the pro-
visions of this section and subject to the same penalty. The penalties
provided in this section shall be imposed pursuant to RCW
((F9-584=422)) 70A.15.3130.

(d) All penalties recovered under this section by the council
shall be paid into the state treasury and credited to the air pollu-
tion control account established in RCW ((#+6-94-6+5)) 70A.15.1010.

(e) In addition to other penalties provided by this chapter, per-
sons knowingly under-reporting emission or other information used to
set fees, or persons required to pay emission or permit fees who are
more than ((airety)) 90 days late with such payments may be subject to
a penalty equal to three times the amount of the original fee owed.

(3) Assurance of discontinuance. The chair, or ((histher)) their
authorized representative, may accept an assurance of discontinuance
of any act or practice deemed in violation of this chapter. Any such
assurance shall specify a time limit during which discontinuance is to
be accomplished. Failure to perform the terms of any such assurance
shall constitute prima facie proof of a violation of this chapter
which make the alleged act or practice unlawful for the purpose of se-
curing an injunction or other relief from the superior court.

(4) Restraining orders, injunctions. Whenever any person has en-
gaged in, or is about to engage in, any acts or practices which con-
stitute or will constitute a violation of any provision of this chap-
ter, the council, after notice to such person and an opportunity to
comply, may petition the superior court of the county wherein the vio-
lation is alleged to be occurring or to have occurred for a restrain-
ing order or a temporary or permanent injunction or another appropri-
ate order.

(5) Emergency episodes. The council may issue such orders as au-
thorized by chapter 80.50 RCW, whenever an air pollution episode fore-
cast is declared.

(6) Compliance orders. The council may issue a compliance order
in conjunction with a notice of violation. The order shall require the
recipient of the notice of violation either to take necessary correc-
tive action or to submit a plan for corrective action and a date when
such action will be initiated.
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AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-80-005 Work in unison. The requirements of this chap-
ter ((+)) are based upon chapter 80.70 RCW and are separate and dis-
tinct from the requirements found in chapter 463-85 WAC - greenhouse
gases performance standard that are based upon chapter 80.80 RCW.
These two requirements are required to work in unison with each other
in a serial manner. The first requirement is the emissions performance
standard under chapters 80.80 RCW and 463-85 WAC. Once that standard
is met, the requirements of chapters 80.70 RCW and 463-80 WAC are ap-
plied.

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-80-020 Definitions. The definitions in this section are
found in RCW 80.70.010 and apply throughout this chapter unless clear-
ly stated otherwise. ((?he—deéiﬂi%ieﬂs—afe—fepfiﬂ%ed—be%ew—))

"Applicant" has the meaning provided in RCW 80.50.020 and is sub-
ject to RCW 80.70.020 (1) (a).

"Carbon credit" means a verified reduction in carbon dioxide or
carbon dioxide equivalents that is registered with a state, national,
or international trading authority or exchange that has been recog-
nized by EFSEC.

"Carbon dioxide equivalents" means a metric measure used to com-
pare the emissions of various greenhouse gases based upon their global
warming potential.

"Certificate holder" means the company that holds a site certifi-
cation agreement and is authorized to construct and operate an energy
facility under chapter 80.50 RCW.

"Cogeneration credit" means the carbon dioxide emissions that EF-
SEC, department, or authority, as appropriate, estimates would be pro-
duced on an annual basis by a stand-alone industrial and commercial
facility equivalent in operating characteristics and output to the in-
dustrial or commercial heating or cooling process component of the co-
generation plant.

"Cogeneration plant" means a fossil-fueled thermal power plant in
which the heat or steam is also used for industrial or commercial
heating or cooling purposes and that meets federal energy regulatory
commission standards for qualifying facilities under the Public Utili-
ty Regulatory Policies Act of 1978.

"Commercial operation" means the date that the first electricity
produced by a facility is delivered for commercial sale to the power
grid.

"Department" means the department of ecology.

"EFSEC" or "council" means the energy facility site evaluation
council created by RCW 80.50.030.

"Fossil fuel" means natural gas, petroleum, coal, or any form of
solid, liquid, or gaseous fuel derived from such material to produce
heat for the generation of electricity.
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"Independent qualified organization" means a third-party company
or organization that is independent of any energy facility that emits
COy and is recognized by the council to receive payment for selection,
monitoring, and evaluation of CO, emissions mitigation activities.

"Mitigation plan" means a proposal that includes the process or
means to achieve carbon dioxide mitigation through use of mitigation
projects or carbon credits.

"Mitigation project" means one or more of the following:

(a) Projects or actions that are implemented by the certificate
holder directly or through its agent, or by an independent qualified
organization to mitigate the emission of carbon dioxide produced by
the fossil-fueled thermal electric generation facility. This term in-
cludes, but is not limited to, the use of energy efficiency measures,
clean and efficient transportation measures, qualified alternative en-
ergy resources, demand side management of electricity consumption, and
carbon sequestration programs;

(b) Direct application of combined heat and power (cogeneration);

(c) Verified carbon credits traded on a recognized trading au-
thority or exchange; or

(d) Enforceable and permanent reductions in carbon dioxide or
carbon dioxide equivalents through process change, equipment shutdown,
or other activities under the control of the applicant and approved as
part of a carbon dioxide mitigation plan.

"Permanent" means that emission reductions used to offset emis-
sion increases are assured for the life of the corresponding increase,
whether unlimited or limited in duration.

"Qualified alternative energy resource" has the same meaning as
in RCW 19.29A.090.

"Site certification agreement" means the document as recommended
by EFSEC and approved by the governor that lists the requirements and
conditions for construction and operation of an energy facility, in-
cluding any attached or associated permits or authorizations, for ex-
ample a prevention of deterioration permit or notice of construction.

"Station generating capability" means the maximum load a genera-
tor can sustain over a given period of time without exceeding design
limits, and measured using maximum continuous electric generation ca-
pacity, less net auxiliary load, at average ambient temperature and
barometric pressure.

"Total carbon dioxide emissions" means:

(a) For a fossil-fueled thermal electric generation facility de-
scribed under RCW 80.70.020 (1) (a) and (b), the amount of carbon diox-
ide emitted over a ((fhEfrty)) 30-year period based on the manufactur-
er's or designer's guaranteed total net station generating capability,
new equipment heat rate, an assumed ((sizxty)) 60 percent capacity fac-
tor for facilities under EFSEC's jurisdiction and taking into account
any enforceable limitations on operational hours or fuel types and
use; and

(b) For a fossil-fueled thermal electric generation facility de-
scribed under RCW 80.70.020 (1) (c) and (d), the amount of carbon diox-
ide emitted over a ((fhfrty)) 30-year period based on the proposed in-
crease in the amount of electrical output of the facility that exceeds
the station generation capability of the facility prior to the appli-
cant applying for certification pursuant to RCW 80.70.020(1), new
equipment heat rate, an assumed ((sixty)) 60 percent capacity factor
for facilities under EFSEC's Jjurisdiction, and taking into account any
enforceable limitations on operational hours or fuel types and use.
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AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-80-030 Carbon dioxide mitigation program applicability.
(1) The provisions of this chapter apply to:

(a) New fossil-fueled thermal electric generation facilities with
station-generating capability of ( (Ehree—hundred—Fifty—thousand))
350,000 kilowatts or more and fossil-fueled floating thermal electric
generation facilities of ((emre—hundred—thousarnd)) 100,000 kilowatts or
more under RCW 80.50.020 ((4F5)r+=)r)) (14) (b), for which an application
for site certification is made to EFSEC after July 1, 2004; and

(b) Fossil-fueled thermal electric generation facilities with
station-generating capability of ( (Ehree—hundred—Fifty—thousand))
350,000 kilowatts or more that have an existing site certification
agreement and, after July 1, 2004, apply to EFSEC to increase the out-

put of carbon dioxide emissions by ((f+fteern)) 15 percent or more
through permanent changes in facility operations or modification of
equipment.

(2) New facilities. Any fossil-fueled thermal electric generating
facility is required to mitigate CO, emissions as described in chapter
80.70 RCW, if the facility meets the following criteria:

(a) An application was received after July 1, 2004; and

(b) The station-generating capability is 350 MWe or greater; or

(c) The facility is a fossil-fueled floating thermal electric
generation facility subject to regulation by the energy facility site
evaluation council.

(3) Modifying existing fossil-fueled thermal electric generating
facilities. A fossil-fueled thermal electric generating facility seek-
ing to modify the facility or any electrical generating units is re-
quired to mitigate the increase of the emission of CO,, as described
in RCW 80.70.020, when the following occur:

(a) The application was received after July 1, 2004;

(b) The unmodified station generating capability is 350 MWe or
greater;

(c) The increase to the facility or units is the greater of the
following measures:

(1) An increase in station-generating capability of more than 25
MWe; or

(1ii) An increase in CO, emissions output by ((fifteen)) 15 per-
cent or more.

(4) Examples of fossil-fueled thermal electric generation units.
The following are some examples of fossil-fueled thermal electric gen-
erating units:

(a) Coal, o0il, natural gas, or coke fueled steam generating units
(boilers) supplying steam to a steam turbine - electric generator;

(b) Simple cycle combustion turbine attached to an electric gen-
erator;

(c) Combined cycle combustion turbines (with and without duct
burners) attached to an electric generator and supplying steam to a
steam turbine - electric generator;

(d) Coal gasification units, or similar devices, where the syn-
thesis gas produced is used to fuel a combustion turbine, boiler, or
similar device used to power an electric generator or provide hydrogen
for use in fuel cells;

(e) Hydrocarbon reformer emissions where the hydrogen produced is
used in fuel cells.
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AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-80-050 Calculating total carbon dioxide emissions to be
mitigated. (1) Step 1 is to calculate the total quantity of CO,. The

total quantity of CO, is referred to as the maximum potential emis-
sions of CO,. The maximum potential emissions of CO, is defined as the
annual CO, emission rate. The annual CO, emission rate is derived by
the following formula unless a differing analysis is necessary or ap-
propriate for the electric generating process and type of equipment:

Fyx K; FixK; FyxK, F3x K3 F,xK,

CO2rate = _— xILit — xIt't ——— xIn, ——— xI3.. — XTI,
2204.6 2204.6 2204.6 2204.6 2204.6
where:
COppate = Maximum potential emissions in metric tons per year
Fi.n, = Maximum design fuel firing rate in MMBtu/hour

calculated as manufacturer or designer's guaranteed
total net station generating capability in MWe times the
new equipment heat rate in Btu/MWe. Determined
based on higher heating values of fuel

Ki.n = Conversion factor for the fuel(s) being evaluated in 1b
CO,/MMBtu for fuel Fy,

Ti.n = Hours per year fuel F, is allowed to be used. The
default is 8760 hours unless there is a limitation on
hours in a site certification agreement

F¢ = Maximum design supplemental fuel firing rate in
MMBtu/hour, at higher heating value of the fuel
Ks = Conversion factor for the supplemental fuel being

evaluated in 1b CO,/MMBu for fuel F, given fuel

Ty = Hours per year supplemental fuel F}, is allowed. The
default is 8760 hours unless there is a limitation on
hours in a site certification agreement

(a) When there are multiple new fossil-fueled electric generating
units, the above calculation will be performed for each unit and the
total COy emissions of all units will be summed.

(b) When a unit or facility is allowed to use multiple fuels, the
maximum allowed hours on the highest CO; producing fuels will be uti-
lized for each fuel until the total of all hours per fuel add up to
the allowable annual hours.

(c) When a new unit or facility is allowed to use multiple fuels
without restriction, this calculation will be performed assuming that
the fuel with the highest CO,; emission rate is used 100% of the time.

(d) When the annual operating hours are restricted for any rea-
son, the total of all T; - 4, hours equals the annual allowable hours of
operation in the site certification agreement.

(e) Fuel to CO, conversion factors (derived from the EPA's AP-42,

Compilation of Air Pollutant Emission Factors):

Fuel K, Ib/MMBtu
#2 oil 158.16

#4 oil 160.96

#6 oil 166.67
Lignite 287.50
Sub-bituminous coal 267.22
Bituminous coal, low volatility 232.21
Bituminous coal, medium 241.60
volatility
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Fuel K, Ib/MMBtu

Bituminous coal, high volatility 262.38

Natural gas 117.6

Propane 136.61

Butane 139.38

Petroleum coke 24291

Coal coke 243.1

Other fossil fuels Calculate based on
carbon content of
the fossil fuel and
application of the
gross heat content
(higher heating
value) of the fuel

Nonfossil fuels 00.00

(2) Step 2 - Insert the annual CO, rate to determine the total

carbon dioxide emissions to be mitigated. The formula below includes
specifications that are part of the total carbon dioxide definition:

Total CO, Emissions = COjpate X 30 x 0.6

(3) Step 3 - Determine and apply the cogeneration credit (if
any) . Where the cogeneration unit or facility qualifies for cogenera-
tion credit, the cogeneration credit is the annual CO; emission rate

(in metric tons per year)

method:
co s (K.,)
2credit X (£y) =1
2204.6
where:
COpe = The annual CO; credit for cogeneration in metric tons/
dit year.

Hy = Annual heat energy supplied by the cogeneration plant
to the "steam host" per the contract or other binding
obligation/agreement between the parties in MMBtu/yr
as substantiated by an engineering analysis.

K, = The time weighted average CO, emission rate constant

for the cogeneration plant in Ib CO,/MMBtu supplied.
The time-weighted average is calculated similarly to
the above method described in subsection (1) of this
section.

= Efficiency of new boiler that would provide the same
quantity of thermal energy. Assume n = 0.85 unless
applicant provides information supporting a different
value.

and 1s calculated as shown below or similar

Calculate the metric tons of the cogeneration credit over the 30-

year period.

Cogeneration Credit = COj¢pegit X 30

(4) Step 4 - Apply the mitigation factor.
) states that "Fossil-fueled thermal electric
generation facilities that receive site certification approval or an
order of approval shall provide mitigation for ((twenty)) 20 percent
of the total carbon dioxide emissions produced by the facility."

(b) The CO, emissions mitigation quantity is determined by the

(a) RCW 80.70.020(4

following formula:

Mitigation Quantity = Total CO, Emissions x 0.2 - Cogeneration

Credit
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where:
Mitigation = The total CO; emissions to be mitigated in
quantity metric tons.
COppate =  The annual maximum CO; emissions from the
generating facility in tons/year.
0.2 = The mitigation factor in RCW 80.70.020(4).

(5) Additional restrictions for modifications to an existing fa-
cility not involving installation of new generating units. The quanti-
ty of CO, to be mitigated is calculated by the same methods used for
the new generating units with the following restrictions:

(a) The quantity of CO, subject to mitigation is only that re-
sulting from the modification and does not include the CO, emissions
occurring prior to the modification;

(b) An increase in operating hours or other operational limita-
tions established in a site certification agreement is not an exempt
modification under this regulation. However, only increased CO; emis-
sions related to the increase in operating hours or changes to any
other operational restriction are subject to the CO, mitigation pro-
gram requirements;

(c) The annual emissions (COj,gte) 1s the difference between the
premodification condition and the postmodification condition, but us-
ing the like new heat rate for the combustion equipment; and

(d) The cogeneration credit may be used, but only if it is a new
cogeneration credit, not a cogeneration agreement or arrangement es-
tablished prior to July 1, 2004, or used in a prior CO, mitigation
evaluation.

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-80-060 Carbon dioxide mitigation plan requirements and
options. (1) Once the total carbon dioxide emissions mitigation quan-
tity is calculated, what is next? The facility must mitigate that lev-
el of carbon dioxide emissions. A COp; mitigation plan is required and
must be approved as part of a site certification agreement. A mitiga-
tion plan is a proposal that includes the process or means to achieve
carbon dioxide mitigation through use of mitigation projects or carbon
credits (RCW 80.70.010).

The approved mitigation plan must be fully implemented and opera-
tional in accordance with the schedule in the site certification
agreement. The applicant may request an extension of the mitigation
project implementation deadline. The request must be submitted in
writing to EFSEC before the implementation deadline. The request must
fully document the reason(s) more time is needed to implement the mit-
igation project and propose a revised schedule.

(2) What are the mitigation plan options? The options are identi-
fied in RCW 80.70.020(3), which states that "An applicant for a fos-
sil-fueled thermal electric generation facility shall include one or a
combination of the following carbon dioxide mitigation options as part
of its mitigation plan:

(a) Payment to a third party to provide mitigation;

(b) Direct purchase of permanent carbon credits,; or
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(c) Investment in applicant-controlled carbon dioxide mitigation
projects, including combined heat and power (cogeneration)."

(3) What are the requirements of the payment to a third-party op-
tion? The payment to a third-party option requirements are found in
RCW 80.70.020 (5) and (6). Subsection (5) identifies the mitigation
rate for this option and describes the process for changing the miti-
gation rate. Subsection (6) describes the payment options.

The initial mitigation rate is $1.60 per metric ton of carbon di-
oxide to be mitigated. If there is a cogeneration plant, the monetary
amount is based on the difference between ((twernty)) 20 percent of the
total carbon dioxide emissions and the cogeneration credit. The miti-
gation rate will change when EFSEC adjusts it through the process de-
scribed in RCW 80.70.020 (5) (a) and (b). The total payment
amount = mitigation rate x mitigation quantity.

An applicant may choose between a lump sum payment or partial
payment over a period of five years. The lump sum payment is described
in RCW 80.70.020 (6) (a) and (b). The payment amount is the mitigation
quantity multiplied by the per ton mitigation rate. The entire payment
amount is due to the independent qualified organization no later than
( (ore—hundred—twenty)) 120 days after the start of commercial opera-
tion.

The alternative to a one-time payment is a partial payment de-
scribed in RCW 80.70.020 (6) (c). Under this alternative, ((Ewenty)) 20
percent of the total payment is due to the independent qualified or-
ganization no later than ((emre—hundred—twenty)) 120 days after the
start of commercial operation. A payment of the same amount (or an ad-
justed amount if the rate is changed under RCW 80.70.020 (5) (a)) is
due on the anniversary date of the initial payment for the next four
consecutive years. In addition, the applicant is required to provide a
letter of credit or comparable security for the remaining 80% at the
time of the first payment. The letter of credit (or comparable securi-
ty) must also include possible rate changes.

(4) What are the requirements of the permanent carbon credits op-
tion? RCW 80.70.030 identifies the criteria and specifies that these
credits cannot be resold without approval from EFSEC. The permanent
carbon credit criteria of RCW 80.70.030(1) are as follows:

(a) Credits must derive from real, verified, permanent, and en-
forceable carbon dioxide or carbon dioxide equivalents emission miti-
gation not otherwise required by statute, regulation, or other legal
requirements;

(b) The credits must be acquired after July 1, 2004; and

(c) The credits may not have been used for other carbon dioxide
mitigation projects.

(5) What are the requirements for the applicant-controlled miti-
gation projects option? RCW 80.70.040 identifies the requirements for
applicant-controlled mitigation projects. Subsections (1) through (5)
specify the criteria. The direct investment cost of the applicant-con-
trolled mitigation project including funds used for selection, moni-
toring, and evaluation of mitigation projects cannot be required by
EFSEC to exceed the cost of making a lump sum payment to a third-party
per subsection (3) of this section.

The applicant-controlled mitigation project must be:

(a) Implemented through mitigation projects conducted directly
by, or under the control of the site certification agreement holder;

(b) Approved by EFSEC and incorporated as a condition of the site
certification agreement; and
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(c) Operational within one year after the start of commercial op-
eration. Failure to implement an approved mitigation plan is subject
to enforcement under chapter 80.50 RCW.

(d) The certificate holder may not use more than ( (&werty)) 20
percent of the total funds for the selection, monitoring, and evalua-
tion of mitigation projects, and the management and enforcement of
contracts.

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-80-070 Carbon dioxide mitigation option statement and
mitigation plan submittal and approval. (1) Applicants must provide
EFSEC with a statement selecting the mitigation option(s) in:

(a) Applications for site certification; or

(b) Requests to amend site certification agreements under chapter
463-66 WAC where changes to the facility will increase CO, emissions
by ((f+fteern)) 15 percent or more.

(2) Applicants choosing to use the payment to a third-party or
the permanent carbon credit option must provide EFSEC with the docu-
mentation to show how the requirements will be satisfied before a rec-
ommendation to the governor is issued or an amendment to a site cer-
tification agreement is approved.

(3) Applicants seeking to use the applicant-controlled mitigation
projects option must submit the entire mitigation plan to EFSEC. EFSEC
will review the plan for consistency with the requirements of chapter
80.70 RCW.

(4) Approval of the mitigation plan will be by:

(a) The governor for approval of the application for site certif-
ication, or an amendment to the site certification agreement under WAC
463-66-080; or

(b) EFSEC for approval of an amendment to the site certification
agreement under WAC 463-66-070.

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-80-090 Independent qualified organizations list. (1)
EFSEC shall develop and maintain a list of independent qualified or-
ganizations as required by RCW 80.70.050.

(2) To develop or update the independent qualified organization
list, EFSEC shall issue a request for qualifications through use of a
mailing list maintained by EFSEC and publication in a regional newspa-
per in both eastern and western Washington, and other appropriate fo-
rums.

(3) Proposals from independent qualified organizations shall, at
a minimum, contain the following information:

(a) A demonstration of how the company or organization has suc-—
cessfully developed and managed programs to implement:

* Energy efficiency;

* Renewable energy projects;

e Clean and efficient transportation measures;
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* Demand side management of electricity consumption; and

* Carbon sequestration programs.

(b) A complete description of the company or organization's spe-
cific expertise in the science and economics of greenhouse gas emis-
sions mitigation, including proven ability to:

Specify preferred offset types;

Develop and issue requests for proposals;
Evaluate and recommend projects;

Assemble diverse portfolios;

Negotiate offset contracts;

* Design monitoring and verification protocols, manage the imple-
mentation of offset contracts; and

* Maintain an offset registry and retired tons.

(c) Proven experience and demonstrated ability should include
staff or organization experience. A new organization made up of expe-
rienced employees, or an existing organization with demonstrated ac-
complishments, should both be able to qualify. However, proven experi-
ence and demonstrated ability should be in the specific areas listed
in this subsection.

(4) Using best professional judgment, EFSEC staff shall review
each proposal and make recommendations to EFSEC whether a company or
organization should be placed on the independent qualified organiza-
tion list.

(5) After reviewing the EFSEC staff recommendations, and prior to
making a decision to add a company or an organization to its list of
independent qualified organizations, EFSEC may request the organiza-
tion to testify at a public meeting or hearing to gain additional in-
formation and knowledge regarding the organization's experience and
qualifications.

(6) Based on the EFSEC staff recommendation and information from
public meeting(s) or hearing(s) (if held), EFSEC shall approve or deny
companies' or organizations' placement on the list of independent
qualified organizations.

(7) EFSEC may remove a company or organization from the independ-
ent qualified organization list at the request of the organization, or
if EFSEC determines the organization is no longer capable or qualified
to carry out CO, mitigation programs or activities.

(8) EFSEC shall update its list as it deems appropriate using the
process described in this section.

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-80-100 Independent qualified organization use of funds.
(1) An independent qualified organization shall not use more than
( (&wenty)) 20 percent of the total funds it receives for CO, mitiga-
tion for any of its activities in the selection, monitoring, or evalu-
ation of a project.

(2) No independent qualified organization shall use any funds re-
ceived for COp, mitigation to lobby federal, state, or local agencies,
their elected officials, officers, or employees.

(3) If EFSEC finds that an independent qualified organization has
violated subsection((s)) (1) or (2) of this section, EFSEC may:
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(a) Require the independent qualified organization to refund to
the applicant or certificate holder the amount EFSEC determines was
wrongfully spent; and

(b) Remove the organization from its list of independent quali-
fied organizations.

(4) An organization found by EFSEC to have violated subsec-
tion((s)) (1) or (2) of this section and removed from EFSEC's list of
independent qualified organizations may not apply or request listing
on EFSEC's list for a period of four years after removal from the
list.

OTS-5622.1

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-85-110 Definitions. The following definitions apply
when these terms are used in the provisions of this chapter.

"Average available greenhouse gases emissions output" means the
level of greenhouse gases emissions as surveyed and determined by the

energy policy division of the department of ( (commurnity;—Etrade;—and
economie—devetopment)) commerce under RCW 80.80.050.

"Baseload electric generation”" means electric generation from a
power plant that is designed and intended to provide electricity at an
annualized plant capacity factor of at least ((sixty)) 60 percent. For
a cogeneration facility, the ((sixty)) 60 percent annual capacity fac-
tor applies to only the electrical production intended to be supplied
for sale. For purposes of this rule, designed means originally speci-
fied by the design engineers for the power plant or generating units
(such as simple cycle combustion turbines) installed at a power plant;
and intended means allowed for by the current permits for the power
plant, recognizing the capability of the installed equipment or intent
of the owner or operator of the power plant.

"Baseload electric cogeneration facility" means a cogeneration
facility that provides baseload electric generation.

"Baseload electric generation facility" means a power plant that
provides baseload electric generation.

"Benchmark" means a planned quantity of the greenhouse gases to
be sequestered each calendar year at a sequestration facility as iden-
tified in the sequestration plan or sequestration program.

"Bottoming-cycle cogeneration facility" means a cogeneration fa-
cility in which the energy input to the system is first applied to a
useful thermal energy application or process, and at least some of the
reject heat emerging from the application or process is then used for
electrical power production.

"Change in ownership" as related to cogeneration plants means a
new ownership interest in the electric generation portion of the co-
generation facility or unit.

"Cogeneration facility" means a power plant in which the heat or
steam is also used for industrial or commercial heating or cooling
purposes and that meets Federal Energy Regulatory Commission standards
for qualifying facilities under the Public Utility Regulatory Policies
Act of 1978 (16 U.S.C. Sec. 824a-3), as amended. In general, a cogen-
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eration facility is comprised of equipment and processes which through
the sequential use of energy is used to produce electric energy and
useful thermal energy (such as heat or steam) that is used for indus-
trial, commercial, heating, or cooling purposes.

"Combined-cycle natural gas thermal electric generation facility"
means a power plant that employs a combination of one or more gas tur-
bines and steam turbines in which electricity is produced in the steam
turbine from otherwise lost waste heat exiting from one or more of the
gas turbines.

"Commence commercial operation" means, in regard to a unit serv-
ing an electric generator, to have begun to produce steam or other
heated medium, or a combustible gas used to generate electricity for
sale or use, including test generation.

"Consumer-owned utility" means a municipal utility formed under
Title 35 RCW, a public utility district formed under Title 54 RCW, an
irrigation district formed under chapter 87.03 RCW, a cooperative
formed under chapter 23.86 RCW, a mutual corporation or association
formed under chapter 24.06 RCW, or port district within which an in-
dustrial district has been established as authorized by Title 53 RCW,
that is engaged in the business of distributing electricity to more
than one retail electric customer in the state.

"Department" or "ecology" means the department of ecology.

"Electric generating unit (EGU)" is the equipment required to
convert the thermal energy in a fuel into electricity. In the case of
a steam electric generation unit, the EGU consists of all egquipment
involved in fuel delivery to the plant site, as well as individual
boilers, any installed emission control equipment, and any steam tur-
bine/generators dedicated to generating electricity. Where a steam
turbine/generator is supplied by two or more boiler units, all boilers
contributing to that steam turbine/generator comprise a single elec-
tric generating unit. All combustion units/boilers/combined-cycle tur-
bines that produce steam for use in a single steam turbine/generator
unit are part of the same electric generating unit.

Examples:

(a) For an integrated gasification combined-cycle combustion tur-
bine plant, the EGU consists of all equipment involved in fuel deliv-
ery to the unit, as well as all equipment used in the fuel conversion
and combustion processes, any installed emission control equipment,
and all equipment used for the generation of electricity.

(b) For a combined-cycle natural gas fired combustion turbine,
the EGU begins at the point where natural gas is delivered to the
plant site and ends with the generation of electricity from the com-
bustion turbine and from steam produced and used on a steam turbine.

(c) An EGU also concludes fuel cells fueled by hydrogen produced:

(1) In a reformer utilizing nonrenewable fuels; or

(ii) By a gasifier producing hydrogen from nonrenewable fuels.

"EFSEC" or "council" means the energy facility site evaluation
council.

"Electric utility" means an electrical company or a consumer-
owned utility.

"Electrical company" means a company owned by investors that
meets the definition of RCW 80.04.010.

"Fossil fuel" means natural gas, petroleum, coal, or any form of
solid, liquid, or gaseous fuel derived from such material to produce
heat for the generation of electricity.

"Greenhouse gases" includes carbon dioxide, methane, nitrous ox-
ide, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride.
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"Long-term financial commitment" means:

(a) Either a new ownership interest in baseload electric genera-
tion or an upgrade to a baseload electric generation facility; or

(b) A new or renewed contract for baseload electric generation
with a term of five or more years for the provision of retail power or
wholesale power to end-use customers in this state.

"MWh" = megawatt-hour electricity.

"MWheq" = megawatt-hour equivalent electrical energy of useful
thermal energy output. 1 MWhey = 3.413 million Btu of thermal energy.

"New ownership interest" means a change in the ownership struc-
ture of a baseload power plant or a cogeneration facility or the elec-
trical generation portion of a cogeneration facility affecting at
least:

(a) Five percent of the market value of the power plant or cogen-
eration facility; or

(b) Five percent of the electrical output of the power plant or
cogeneration facility.

The above thresholds apply to each unit within a multi-unit gen-
eration facility.

"Permanent sequestration" means the retention of greenhouse gases
in a containment system using a method that is in accordance with
standards approved by the department of ecology and that creates a
high degree of confidence that substantially ( (rimety—naire)) 99 per-
cent of the greenhouse gases will remain contained for at least ((eme
theusand)) 1,000 years.

"Plant capacity factor" means the ratio of the electricity pro-
duced during a given time period, measured in kilowatt-hours, to the
electricity the unit could have produced if it had been operated at
its rated capacity during that period, expressed in kilowatt-hours.

"Power plant" means a facility for the generation of electricity
that is permitted as a single plant by the energy facility site evalu-
ation council. A power plant may be comprised of one or more individu-
al electrical generating units, each unit of which can be operated or
owned separately from the other units.

"Regulated greenhouse gases emissions" is the mass of carbon di-
oxide emitted plus the mass of nitrous oxide emitted plus the mass of
methane emitted. Reqgulated greenhouse gases emissions include carbon
dioxide produced by a sulfur dioxide control system such as a wet
limestone scrubber system.

"Renewable fuel" means:

(a) Landfill gas;

(b) Biomass energy utilizing animal waste, solid organic fuels
from wood, forest, or field residues or dedicated energy crops that do
not include wood pieces that have been treated with chemical preserva-
tives such as creosote, pentachlorophenol, or copper-chrome-arsenic;

(c) By-products of pulping or wood manufacturing processes, in-
cluding but not limited to bark, wood chips, sawdust, and lignin in
spent pulping liquors; or

(d) Gas from sewage treatment facilities.

"Renewable resources" means electricity generation facilities fu-
eled by renewable fuels plus electricity generation facilities fueled
by:

Water;

Wind;

Solar energy;
Geothermal energy; or

oo

~_— — — ~—
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(e) Ocean thermal, wave, or tidal power.

"Sequential use of energy" means:

(a) For a topping-cycle cogeneration facility, the use of reject
heat from a power production process in sufficient amounts in a ther-
mal application or process to conform to the requirements of the oper-
ating standard; or

(b) For a bottoming-cycle cogeneration facility, the use of re-
ject heat from a thermal application or process, at least some of
which is then used for power production.

"Sequestration plan" means a comprehensive plan describing how a
plant owner or operator will comply with the emissions performance
standard by means of sequestering greenhouse gases, where the seques-
tration will start after electricity is first produced, but within
five years of the start of commercial operation.

"Sequestration program" means a comprehensive plan describing how
a baseload electric generation plant's owner or operator will demon-
strate compliance with the emissions performance standard at start of
commercial operation and continuing unchanged into the future. The
program is a description of how the facility meets the emissions per-
formance standard based on the characteristics of the baseload elec-
tric generation facility or unit or by sequestering greenhouse gases
emissions to meet the emissions performance standard with the seques-
tration starting on or before the start of commercial operation.

"Supplementary firing" means an energy input to:

(a) A cogeneration facility used only in the thermal process of a
topping-cycle cogeneration facility;

(b) The electric generating process of a bottoming-cycle cogener-—
ation facility; or

(c) Any baseload electric generation unit to temporarily increase
the thermal energy that can be converted to electrical energy.

"Topping-cycle cogeneration facility" means a cogeneration fa-
cility in which the energy input to the facility is first used to pro-
duce useful electrical power output, and at least some of the reject
heat from the power production process is then used to provide useful
thermal energy.

"Total energy input" means the total energy supplied by all fuels
used to produce electricity in a baseload electric generation facility
or unit.

"Total energy output" of a topping-cycle cogeneration facility or
unit is the sum of the useful electrical power output and useful ther-
mal energy output.

"Upgrade" means any modification made for the primary purpose of
increasing the electric generation capacity of a baseload electric
generation facility or unit. Upgrade does not include:

(a) Routine or necessary maintenance;

(b) Installation of emission control egquipment;

(c) Installation, replacement, or modification of equipment that
improves the heat rate of the facility; or

(d) Installation, replacement, or modification of equipment for
the primary purpose of maintaining reliable generation output capabil-
ity that does not increase the heat input or fuel usage as specified
in existing generation air quality permits as of July 22, 2007, but
may result in incidental increases in generation capacity.

"Useful energy output" of a cogeneration facility means the elec-
tric or mechanical energy made available for use, exclusive of any
such energy used in the power production process.
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"Useful thermal energy output" of a cogeneration facility means
the thermal energy:

(a) That is made available to and used in an industrial or com-
mercial process (minus any heat contained in condensate return and/or
makeup water);

(b) That is used in a heating application (e.g., space heating,
domestic hot water heating); or

(c) That is used in a space cooling application (i.e., thermal
energy used by an absorption chiller).

"Waste gas" is refinery gas and other fossil fuel derived gases
with a heat content of more than 300 Btu/standard cubic foot. Waste
gas does not include gaseous renewable energy sources.

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-85-130 Emissions performance standard. (1) Beginning
July 1, 2008, all baseload electric generation facilities or units and
baseload electric cogeneration facilities and units subject to WAC
463-85-120 are not allowed to emit to the atmosphere regulated green-
house gases at a rate greater than ((FHB6—pounds—permegawatt—hours
aaRdat—average) ) the amounts established in WAC 194-26-020, averadge
available greenhouse gases emissions output, as now or hereafter amen-
ded.

(2) All baseload electric generation facilities and units in op-
eration on or before June 30, 2008, are deemed to be in compliance
with the emissions performance standard until the facility or unit is
subject to a new long-term financial commitment.

(3) All baseload electric cogeneration facilities and units in
operation on or before June 30, 2008, and operating exclusively on
natural gas, waste gas, a combination of natural and waste gases, or a
renewable fuel, are deemed to be in compliance with the emissions per-
formance standard until the facility or unit is subject to a new own-
ership interest or is upgraded. For purposes of WAC 463-85-130, exclu-
sive use of renewable fuel shall mean at least ((simety)) 20 percent
of total annual heat input by a renewable fuel.

(4) Compliance with the emissions performance standard may be
through:

(a) Use of fuels and power plant designs that comply with the
emissions performance standard without need for greenhouse gases emis-
sion controls; or

(b) Use of greenhouse gases emission controls and greenhouse
gases sequestration methods meeting the requirements of WAC 463-85-220
or 173-218-115 as appropriate.

(5) The greenhouse gases emissions performance standard in sub-
section (1) of this section applies to all baseload electric genera-
tion for which electric utilities enter into long-term financial com-
mitments on or after July 1, 2008.
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AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-85-140 Calculating greenhouse gases emissions and deter-
mining compliance for baseload electric generation facilities. (1)
The owner or operator of a baseload electric generation facility or
unit that must demonstrate compliance with the emissions performance
standard in WAC 463-85-130(1) shall collect the following data:

(a) Fuels and fuel feed stocks.

(i) All fuels and fuel feed stocks used to provide energy input
to the baseload electric generation facility or unit.

(ii) Fuel usage and heat content, which are to be monitored, and
reported as directed by WAC 463-85-230.

(b) Electrical output in MWh as measured and recorded per WAC
463-85-230.

(c) Regulated greenhouse gases emissions from the baseload elec-
tric generation facility or unit as monitored, reported, and calcula-
ted in WAC 463-85-230.

(d) Adjustments for use of renewable resources. If the owner or
operator of a baseload electric generation facility or unit adjusts
its greenhouse gases emissions to account for the use of renewable re-
sources, greenhouse gases emissions are reduced based on the ratio of
the annual heat input from all fuels and fuel feed stocks and the an-
nual heat input from use of nonrenewable fuels and fuel feed stocks.
Such adjustment will be based on records of fuel usage and representa-
tive heat contents approved by EFSEC or ecology as appropriate.

(2) By January 31lst of each year, the owner or operator of each
baseload electric generation facility or unit subject to the monitor-
ing and compliance demonstration requirements of this rule will:

(a) Use the data collected under subsection (1) of this section
to calculate the pounds of regulated greenhouse gases emissions emit-
ted per MWh of electricity produced during the prior calendar year by
dividing the regulated greenhouse gases emissions by the total MWh
produced in that year; and

(b) Submit that calculation and all supporting information to EF-
SEC.

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-85-150 Calculating greenhouse gases emissions and deter-
mining compliance for baseload cogeneration facilities. (1) To use
this section for determining compliance with the greenhouse gases
emissions performance standard, a facility must have certified to the
Federal Energy Regulatory Commission (FERC) under the provisions of 18
C.F.R. 292 Subpart B as a qualifying cogeneration facility.

(2) The owner or operator of a baseload electric cogeneration fa-
cility or unit that must demonstrate compliance with the emissions
performance standard in WAC 463-85-130(1) shall collect the following
data:

(a) Fuels and fuel feed stocks.

(1) All fuels and fuel feed stocks used to provide energy input
to the baseload electric cogeneration facility or unit.

(ii) Fuel and fuel feed stocks usage and heat content, which are
to be monitored((+)) and reported as directed by WAC 463-85-230.
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(b) Electrical output in MWh as measured and recorded per WAC
463-85-230.

(c) All useful thermal energy and useful energy used for nonelec-
trical generation uses converted to units of megawatts energy equiva-
lent (MWeq) using the conversion factor of 3.413 million British ther-
mal units per megawatt hour (MMBtu/MWh) .

(d) Regulated greenhouse gases emissions from the baseload elec-
tric cogeneration facility or unit as monitored, reported, and calcu-
lated in WAC 463-85-230.

(e) Adjustments for use of renewable resources. If the owner or
operator of a baseload electric cogeneration facility or unit adjusts
its greenhouse gases emissions to account for the use of renewable re-
sources, the greenhouse gases emissions are reduced based on the ratio
of the annual heat input from all fuels and fuel feed stocks and the
annual heat input from use of nonrenewable fuels and fuel feed stocks.
Such adjustment will be based on records of fuel usage and representa-
tive heat contents approved by ecology.

(3) Bottoming-cycle cogeneration facilities. The formula to de-
termine compliance of a bottoming-cycle cogeneration facility or unit
with the emissions performance standard will be jointly developed by
ecology and the facility. To the extent possible, the facility-specif-
ic formula must be based on the one for topping-cycle facilities iden-
tifying the amount of energy converted to electricity, thermal losses,
and energy from the original fuel (s) used to provide useful thermal
energy in the industrial process. The formula should be specific to
the installed equipment, other thermal energy uses in the facility,
and specific operating conditions of the facility.

(4) Topping-cycle cogeneration facilities. To demonstrate compli-
ance with the emissions performance standard, a topping-cycle facility
or unit must:

(a) Determine annual electricity produced in MWh.

(b) Determine the annual electrical energy equivalent of the use-
ful thermal energy output in MWhgq.

(c) Determine the annual regulated greenhouse gases emissions
produced in pounds.

(5) By January 31st of each year, the owner or operator of each
baseload electric cogeneration facility or unit subject to the moni-
toring and compliance demonstration requirements of this rule will:

(a) Calculate the pounds of regulated greenhouse gases emissions
emitted per MWh of electricity produced during the prior calendar year
by dividing the regulated greenhouse gases emissions by the sum of the
MWh and MWh.qy produced in that year; and

(b) Submit that calculation and all supporting information to EF-
SEC or ecology as appropriate.

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-85-220 Requirements for nongeologic permanent sequestra-
tion plans and sequestration programs. In order to meet the emissions
performance standard, all baseload electric generation facilities or
individual units that are subject to this rule, and must use nongeo-
logic sequestration of greenhouse gases to meet the emissions perform-
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ance standard, will submit sequestration plans or sequestration pro-
grams for approval to EFSEC or ecology, as appropriate.

(1) Sequestration plans and sequestration programs must include:

(a) Financial requirements. As a condition of plant operation,
each owner or operator of a baseload electric generation facility or
unit or baseload electric cogeneration facility or unit utilizing non-
geologic sequestration as a method to comply with the emission per-
formance standard in WAC 463-85-130 is required to provide a letter of
credit sufficient to ensure successful implementation, closure, and
post-closure activities identified in the sequestration plan and se-
questration program, including construction and operation of necessary
equipment, and any other significant costs.

(1) The owner or operator of a proposed sequestration project
shall establish a letter of credit to cover all expenses for construc-
tion and operation of necessary equipment, and any other significant
costs. The cost estimate for the sequestration project shall be re-
vised annually to include any changes in the project and to include
cost changes due to inflation.

(ii) Closure and post-closure financial assurances. The owner or
operator shall establish a closure and a post-closure letter of credit
to cover all closure and post-closure expenses, respectively. The own-
er or operator must designate EFSEC as the beneficiary to carry out
the closure and post-closure activities. The value of the closure and
post-closure accounts shall cover all costs of closure and post-clo-
sure care identified in the closure and post-closure plan. The closure
and post-closure cost estimates shall be revised annually to include
any changes in the sequestration project and to include cost changes
due to inflation. The obligation to maintain the account for closure
and post-closure care survives the termination of any permits and the
cessation of injection. The requirement to maintain the closure and
post-closure accounts is enforceable regardless of whether the re-
quirement is a specific condition of the permit.

(b) The application for approval of a sequestration plan or se-
questration program shall include (but is not limited to) the follow-
ing:

(1) A current site map showing the boundaries of the permanent
sequestration project containment system(s) and all areas where green-
house gases will be stored.

(ii) A technical evaluation of the proposed project, including
but not limited to, the following:

(A) The name of the area in which the sequestration will take
place;

(B) A description of the facilities and place of greenhouse gases
containment system;

(C) A complete site description of the site, including but not
limited to the terrain, the geology, the climate (including rain and
snowfall expected), any land use restrictions that exist at the time
of the application or will be placed upon the site in the future;

(D) The proposed calculated maximum volume of greenhouse gases to
be sequestered and areal extent of the location where the greenhouse
gases will be stored using a method acceptable to and filed with EFSEC
or ecology as appropriate; and

(E) Evaluation of the quantity of sequestered greenhouse gases
that may escape from the containment system at the proposed project.

(iii) A public safety and emergency response plan for the pro-
posed project. The plan shall detail the safety procedures concerning
the sequestration project containment system and residential, commer-
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cial, and public land use within one mile, or as necessary to identify
potential impacts, of the outside boundary of the project area.

(iv) A greenhouse gases loss detection and monitoring plan for
all parts of the sequestration project. The approved greenhouse gases
loss detection and monitoring plan shall address identification of po-
tential release to the atmosphere;

(v) A detailed schedule of annual benchmarks for sequestration of
greenhouse gases;

(vi) Any other information that the department deems necessary to
make its determination;

(vii) A closure and post-closure plan.

(c) In order to monitor the effectiveness of the implementation
of the sequestration plan or sequestration program, the owner or oper-
ator shall submit a detailed monitoring plan that will ensure detec-
tion of failure of the sequestration method to place the greenhouse
gases into a sequestered state. The monitoring plan will be sufficient
to provide reasonable assurance that the sequestration provided by the
project meets the definition of permanent sequestration. The monitor-
ing shall continue for the longer of ((&wemty)) 20 years beyond the
end of placement of the greenhouse gases into sequestration contain-
ment system, or ((Ewenmty)) 20 years beyond the date upon which it is
determined that all of the greenhouse gases have achieved a state at
which they are now stably sequestered in that environment.

(d) If the sequestration plan or sequestration program fails to
sequester greenhouse gases as provided in the plan or program, the
owner or operator of the baseload electric generation facility or unit
or baseload electric cogeneration facility or unit is no longer in
compliance with the emissions performance standard.

(2) Public notice and comment. ESFEC must provide public notice
and a public comment period before approving or denying any sequestra-
tion plan or sequestration program.

(a) Public notice. Public notice shall be made only after all in-
formation required by the permitting authority has been submitted and
after applicable preliminary determinations, if any, have been made.
The applicant or other initiator of the action must pay the cost of
providing public notice. Public notice shall include analyses of the
effects on the local, state, and global environment in the case of
failure of the sequestration plan or sequestration program. The se-
questration plan or sequestration program must be available for public
inspection in at least one location near the proposed project.

(b) Public comment.

(1) The public comment period must be at least ((£hixrty)) 30 days
long or may be longer as specified in the public notice.

(ii) The public comment period must extend through the hearing
date.

(iii) EFSEC shall make no final decision on any sequestration
plan or sequestration program until the public comment period has
ended and any comments received during the public comment period have
been considered.

(c) Public hearings.

(1) EFSEC will hold a public hearing within the ((fhirty)) 30-day
public comment period. EFSEC will determine the location, date, and
time of the public hearing.

(ii) EFSEC must provide at least ((khirty)) 30 days prior notice
of a hearing on a sequestration plan or sequestration program.
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AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-85-230 Emissions and electrical production monitoring,
recordkeeping, and reporting requirements. (1) Monitoring and record-
keeping requirements. For all baseload electric generation facilities
or units and baseload electric cogeneration facilities or units sub-
ject to WAC 463-85-120, the following parameters shall be monitored
and reported as explained below:

(a) Electrical output: Electrical output as measured at the point
of connection with the local electrical distribution network or trans-
mission line, as appropriate. Measurement will be on an hourly or dai-
ly basis and recorded in a form suitable for use in calculating com-
pliance with the greenhouse gases emissions performance standard;

(b) Useful thermal energy output: Quantity of energy supplied to
nonelectrical production uses determined by monitoring both the energy
supplied and the unused energy returned by the thermal energy user or
uses. The required monitoring can be accomplished through:

(1) Measurement of the mass, pressure, and temperature of the
supply and return streams of the steam or thermal fluid; or

(ii) Use of thermodynamic calculations as approved by ecology.

(iii) Measurements will be on an hourly or daily basis and recor-
ded in a form suitable for use in calculating compliance with the
greenhouse gases emissions performance standard; and

(c) Regulated greenhouse gases emissions.

(1) The regulated greenhouse gases emissions are the emissions of
regulated greenhouse gases from the main plant exhaust stack and any
bypass stacks or flares. For baseload electric generation facilities
or units and baseload electric cogeneration facilities or units uti-
lizing COy controls and sequestration to comply with the greenhouse
gases emissions performance standard, direct and fugitive CO, emis-
sions from the CO, separation and compression process are included.

(ii) Carbon dioxide (CO»y) .

(A) For baseload electric generation facilities or units and
baseload electric cogeneration facilities or units subject to WAC
463-85-120, producing 350 MW or more of electricity, CO, emissions
will be monitored by a continuous emission monitoring system meeting
the requirements of 40 C.F.R. Sections 75.10 and 75.13 and 40 C.F.R.
Part 75 Appendix F. If allowed by the requirements of 40 C.F.R. Part
72, a facility may estimate CO; emissions through fuel carbon content
monitoring and methods meeting the requirements of 40 C.F.R. Sections
75.10 and 75.13 and 40 C.F.R. Part 75 Appendix G.

(B) When the monitoring data from a continuous emission monitor-
ing system does not meet the completeness requirements of 40 C.F.R.
Part 75, the baseload electric generation facility operator or opera-
tor will substitute data according to the process in 40 C.F.R. Part
75.

(C) Continuous emission monitors for CO, will be installed at a
location meeting the requirements of 40 C.F.R. Part 75, Appendix A.
The CO; and flow monitoring equipment must meet the gquality control
and quality assurance requirements of 40 C.F.R. Part 75, Appendix B.

(1ii) Nitrous oxide (N,0). For baseload electric generation fa-

cilities or units or baseload electric cogeneration facilities or
units subject to WAC 463-85-120 producing 350 MW or more of electrici-
ty, N,O emissions shall be determined as follows:
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(A) For the first year of operation, N,O emissions are estimated
by use of emission factors as published by the Environmental Protec-
tion Agency, the federal Department of Energy's Energy Information
Agency, or other authoritative source as approved by ecology for use
by the facility.

(B) For succeeding years, N,O emissions will be estimated through
use of generating unit specific emission factors derived through use
of emissions testing using ecology or Environmental Protection Agency
approved methods. The emission factor shall be derived through testing
N,O emissions from the stack at varying loads and through at least
four separate test periods spaced evenly throughout the first year of
commercial operation.

(iv) Methane (CHy) . For baseload electric generation facilities
or units or baseload electric cogeneration facilities or units subject
to WAC 173-407-120 producing 350 MW or more of electricity, CHy emis-
sions shall be determined as follows:

(A) For the first year of operation, CH,; emissions are estimated
by use of emission factors as published by the Environmental Protec-
tion Agency, the federal Department of Energy's Energy Information
Agency, or other authoritative source as approved by ecology for use
by the facility.

(B) For succeeding years, CHy emissions will be estimated through
use of plant specific emission factors derived through use of emis-
sions testing using ecology or Environmental Protection Agency ap-
proved methods. The emission factor shall be derived through testing
CH; emissions from the stack at varying loads and through at least
four separate test periods spaced evenly through the first year of
commercial operation.

(d) Fuel usage and heat content information.

(1) Fossil fuel usage will be monitored by measuring continuous
fuel volume or weight as appropriate for the fuel used. Measurement
will be on an hourly or daily basis and recorded in a form suitable
for use in calculating greenhouse gases emissions.

(i1i) Renewable energy fuel usage will be monitored by measuring
continuous fuel volume or weight as appropriate for the fuel used.
Measurement will be on an hourly or daily basis and recorded in a form
suitable for use in calculating greenhouse gases emissions.

(11ii) Heat content of fossil fuels shall be tested at least once
per calendar year. The owner or operator of the baseload electric gen-
eration facility or unit shall submit a proposed fuel content monitor-
ing program to EFSEC for EFSEC's approval. Upon request and submission
of appropriate documentation of fuel heat content variability, EFSEC
may allow a source to:

(A) Test the heat content of the fossil fuel less often than once
per year; or

(B) Utilize representative heat content for the renewable energy
source instead of the periodic monitoring of heat content required
above.

(iv) Renewable energy fuel heat content will be tested monthly or
with a different frequency approved by EFSEC. A different frequency
will be based on the variability of the heat content of the renewable
enerqgy fuel.

(A) If the baseload electric generation facilities or units or
baseload electric cogeneration facilities or units subject to WAC
463-85-120 using a mixture of renewable and fossil fuels do not adjust
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their greenhouse gases emissions by accounting for the heat input from
renewable energy fuels, monitoring of the heat content of the renewa-
ble energy fuels is not required.

(B) Upon request and with appropriate documentation, EFSEC may
allow a source to utilize representative heat content for the renewa-
ble energy source instead of the periodic monitoring of heat content
required above.

(2) Reporting requirements. The results of the monitoring re-
quired by this section shall be reported to EFSEC and ecology annual-
ly.

(a) Facilities or units subject to the reporting requirements of
40 C.F.R. Part 75. Annual emissions of CO,, N,O, and CHy will be repor-
ted to ecology and EFSEC by January 31 of each calendar year for emis-
sions that occurred in the previous calendar year. The report may be
an Excel™ or CSV format copy of the report submitted to EPA per 40
C.F.R. Part 75 with the emissions for N,O and CH,; appended to the re-
port.

(b) For facilities or units not subject to the reporting require-
ments of 40 C.F.R. Part 75, annual emissions of CO,, N,O, and CH; and
supporting information will be reported to ecology and the air quality
permitting authority with Jjurisdiction over the facility by January 31
of each calendar year for emissions that occurred in the previous cal-
endar year.

AMENDATORY SECTION (Amending WSR 08-14-064, filed 6/25/08, effective
7/26/08)

WAC 463-85-240 Enforcement of the emissions performance standard
on schedule. Any power plant subject to WAC 463-85-120 that does not
meet the emissions performance standard on schedule shall be subject
to enforcement under chapter 80.50 RCW.

(1) Penalties can include:

(a) Financial penalties, which shall be assessed after any year
of failure to meet a sequestration benchmark established in the se-
questration plan or sequestration program. Each pound of greenhouse
gases above the emissions performance standard will constitute a sepa-
rate violation, as averaged on an annual basis;

(b) Revocation of approval to construct the source or to operate
the source.

(2) If a new, modified, or upgraded baseload electric generation
facility or unit or baseload electric cogeneration facility or unit
fails to meet a sequestration plan or sequestration program benchmark
on schedule, a revised sequestration plan or sequestration program
will be required to be submitted no later than ((ere—hundred£ifty))
150 calendar days after the due date established under subsection
(3) (¢) of this section for reporting the failure. The revised seques-
tration plan or sequestration program is to be submitted to EFSEC, as
appropriate, for approval.

(3) Provisions for unavoidable circumstances.

(a) The owner or operator of a facility operated under an ap-
proved sequestration plan or sequestration program shall have the bur-
den of proving to EFSEC in an enforcement action that failure to meet
a sequestration benchmark was unavoidable. This demonstration shall be
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a condition to obtaining relief under (d), (e), and (f) of this sub-
section.

(b) Failure to meet a sequestration benchmark determined to be
unavoidable under the procedures and criteria in this section shall be
excused and not subject to financial penalty.

(c) Failure to meet a sequestration benchmark shall be reported
by January 31 of the year following the year during which the event
occurred or as part of the routine sequestration monitoring reports.
Upon request by EFSEC, the owner(s) or operator(s) of the sequestra-
tion project source(s) shall submit a full written report including
the known causes, the corrective actions taken, and the preventive
measures to be taken to minimize or eliminate the chance of recur-
rence.

(d) Failure to meet a sequestration benchmark due to startup or
shutdown conditions shall be considered unavoidable provided the
source reports as required under (c) of this subsection, and adequate-
ly demonstrates that the failure to meet a sequestration benchmark
could not have been prevented through careful planning and design and
if a bypass of equipment occurs, that such bypass is necessary to pre-
vent loss of life, personal injury, or severe property damage.

(e) Maintenance. Failure to meet a sequestration benchmark due to
scheduled maintenance shall be considered unavoidable if the source
reports as required under (c) of this subsection, and adequately dem-
onstrates that the excess emissions could not have been avoided
through reasonable design, better scheduling for maintenance, or
( (Ehrovgh)) better operation and maintenance practices.

(f) Failure to meet a sequestration benchmark due to upsets shall
be considered unavoidable provided the source reports as required un-
der (c) of this subsection, and adequately demonstrates that:

(1) The event was not caused by poor or inadequate design, opera-
tion, maintenance, or any other reasonably preventable condition;

(ii) The event was not of a recurring pattern indicative of inad-
equate design, operation, or maintenance; and

(iii) The operator took immediate and appropriate corrective ac-
tion in a manner consistent with good practice for minimizing nonse-
questration during the upset event.

(4) Enforcement for permit violations. Enforcement of any part of
an EFSEC site certification agreement will proceed in accordance with
RCW 80.50.150.
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