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Brief Description: Providing additional certainty for municipal water rights.

Sponsors: By House Committee on Appropriations (originally sponsored by Representatives
Linville, Kirby, Lantz, Rockefeller, Shabro, Jarrett, Grant, Quall, Hunt, Delvin,
Wallace, Woods, Benson, Morris and Conway; by request of Governor Locke).

House Committee on Agriculture & Natural Resources
House Committee on Appropriations
Senate Committee on Natural Resources, Energy & Water

Background:

Water Rights. A water right has several elements or conditions that identify limitations
on the use of water under the right. One is its priority. Other elements of the water
right include: the amount of water that may be withdrawn from a particular water source
under the right, the time of year and point from which the water may be withdrawn, the
type of water use authorized under the right (such as an agricultural or municipal use),
and the place that the water may be used.

In the past, many water right certificates were issued by the State for municipal use once
the main withdrawal and distribution works had been constructed for using the water, but
before all of the water was actually put to use. Under this "pumps and pipes"
philosophy, a municipality could develop its actual use over time, without affecting its
certificated water right. In a recent case involving the water right of a private developer,
the State’s Supreme Court stated that a final water right certificate may not be issued for
the developer’s right for a quantity of water that has not actually been put to beneficial
use. The Court stated that it declined to address issues concerning municipal water
suppliers in the context of the case. However, in a draft policy that the Department of
Ecology (DOE) circulated and subsequently withdrew, the DOE stated its conclusion that
the holdings of the Court in the case apply to all water rights, including municipal water
rights.

Transfers. Certain elements or conditions of a water right may be modified with the
approval of the DOE either directly or through its review of the decision of a water
conservancy board. These modifications are referred to in the water codes as transfers,
changes, and amendments. They are referred to here collectively as "transfers." Where
a county or counties have created a water conservancy board, the board may process
applications for transfers and may act on the applications. A board’s decision regarding
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an application is subject to approval by the DOE. Approving a transfer does not affect
the priority date of the right. The transfer cannot be approved if it would impair other
existing water rights, whether junior or senior.

Watershed Planning. The Water Resources Act (Act) directs the DOE to develop a
comprehensive state water resources program for making decisions on future water
resource allocation and use. The Act permits the DOE to develop the program in
segments. Under the Act, the DOE has divided the state into 62 water resource
inventory areas (WRIAs). The watershed planning law enacted in 1998 establishes a
process for the development of watershed plans under a locally initiated planning process.
Such watershed planning may be initiated for a single WRIA or for a multi-WRIA area.

Water System Plans. The State Board of Health is directed by state law to adopt rules
regarding public water supply systems. Under these rules, certain public water systems
are required to submit water system plans or small water system management programs
to the Department of Health (DOH) for review and approval. Other law requires the
development of coordinated water system plans for critical water supply areas.

Summary:

Water Rights for Municipal Supplies. A water right represented by a water right
certificate issued in the past for municipal water supply purposes once works for diverting
or withdrawing and distributing water were constructed, rather than after the water had
been placed to actual beneficial use, is declared to be in good standing. However, from
now on, the DOE must issue a water right certificate for a new water right only for the
perfected portion of the right as demonstrated through the actual beneficial use of water.
The DOE must not revoke or diminish any water right certificate held for municipal
water supply purposes unless the certificate was issued with ministerial errors or through
misrepresentation, and then only to the extent of the errors or misrepresentation. This
prohibition does not apply to the DOE’s fulfilling its responsibilities to issue certificates
at the conclusion of a general adjudication proceeding or following the change, transfer,
or amendment of a water right.

A water right that is held for "municipal water supply purposes" is defined for the water
code. It is a beneficial use of water: for residential purposes through 15 or more
residential service connections or for a nonresidential population that is, on average, at
least 25 people for at least 60 days a year; for governmental or governmental proprietary
purposes by certain units of local government; or indirectly for either of these purposes
through the delivery of treated or raw water to a public water system. If an entity’s use
of water satisfies any of these criteria, its other beneficial uses of water generally
associated with the use of water within a municipality are also uses for municipal water
supply purposes. When requested by a municipal water supplier or when processing a
change or amendment to a right, the DOE must amend the water right documents and
related records to ensure that municipal supply purpose rights are correctly identified.
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The use of water that has been diverted or withdrawn for municipal water supply
purposes may also include uses that: benefit fish and wildlife, water quality, or other
instream resources or related habitat; or are needed to implement environmental
obligations called for by an approved watershed plan, by a federal hydropower license,
by a habitat conservation plan prepared in response to a listing of a species as being
threatened or endangered under the federal Endangered Species Act, or by a
comprehensive irrigation district management plan.

Hook Ups; Population Served; Place of Use. Information in an application or subsequent
water right document for a water right for municipal water supplies regarding the number
of hookups or the population to be served under the right does not limit the exercise of
the right regarding the hookups or population if: the municipal supplier has a water
system plan approved by the DOH or has the approval of the DOH to serve a specified
number of service connections; and water service to the hookups or population served is
consistent with the plan or DOH approval.

The effect of the DOH’s approval of a planning or engineering document that describes a
municipal water supplier’s service area, or the local legislative authority’s approval of
service area boundaries under a coordinated water system plan, is that any part of the
service area that had been outside of the place of use for the water right involved
becomes part of the water right’s place of use. This applies if the supplier is in
compliance with the terms of its water system plan or small water system management
program, including those regarding water conservation, and adding the area to the place
of use under the right is not inconsistent with the applicable comprehensive plans, land
use plans or development regulations of cities, towns, or counties or with an approved
watershed plan for the area.

Conservation Requirements. The DOH must develop conservation planning requirements
which ensure that municipal water suppliers: implement programs to integrate
conservation with water system operation and management; and identify how to fund and
implement conservation activities. It must review its current conservation planning
guidelines and include those elements that are appropriate for rules. These requirements
apply to all municipal water suppliers; they must be tailored to be appropriate to system
size, forecasted system demand, and system supply characteristics. Conservation
planning requirements must include the: selection of cost-effective measures to achieve a
system’s water conservation objectives; evaluation of the feasibility of adopting and
implementing water delivery rate structures that encourage water conservation; evaluation
of the system’s water distribution system leakage and an identification of any steps
necessary for achieving DOH’s leakage standards; collection and reporting of water
consumption, source production, and water purchase data and the frequency for reporting
such information; and establishment of minimum requirements for water demand forecast
methodologies.
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The DOH must also develop water distribution system leakage standards. It must
institute a graduated system of requirements based on levels of water system leakage, but
must not require less than 10 percent leakage for the total system’s supply. The DOH
must establish minimum requirements for water conservation performance reporting
which must include: the adoption in a public forum and achievement of water
conservation goals by suppliers; the adoption of implementation schedules; a public
reporting system for regular reviews of conservation performance against adopted goals;
and requirements for modifying plans if conservation goals are not being met. If a
municipal water supplier determines that further reductions in consumption are not
reasonably achievable, it must identify how current consumption levels will be
maintained. The DOH must adopt implementing rules by December 31, 2005, and must
establish a compliance process that incorporates a graduated approach employing the full
range of compliance mechanisms.

The DOH must establish an advisory committee to assist it in developing rules for water
use efficiency, including conservation planning, distribution leakage standards, and
conservation reporting requirements. The agency must provide technical assistance upon
request to municipal water suppliers and local governments regarding water conservation,
which may include development of best management practices for water conservation
programs, landscape ordinances, rate structures for public water systems, and public
education programs regarding water conservation.

Before DOH’s new conservation rules take effect, a municipal supplier must continue to
meet DOH’s existing conservation requirements and must continue to implement its
current conservation programs.

A municipal supplier with 1,000 or more service connections must, in preparing its
regular water system plan updates, describe its conservation measures, the improvements
in efficiency resulting from the conservation measures in the last six years, and projected
effects of conservation on delaying its use of inchoate water rights before it may divert or
withdraw additional inchoate (as yet unused) water. This requirement must be taken into
consideration by the DOE when it establishes or extends a construction schedule under a
water right permit. The time-lines and interim milestones in a detailed watershed
implementation plan (required by Second Engrossed Second Substitute House Bill 1336)
must address the planned future use of existing water rights for municipal water supply
purposes that are inchoate. In doing so, it must address how these rights will be used to
meet the projected future needs identified in the watershed plan and how the use of these
rights will be addressed when implementing instream flow strategies identified in the
watershed plan.

The DOE must prioritize the use of its funds and resources related to streamflow
restoration in watersheds where the use of inchoate water rights may have a larger effect
on stream flows and other water uses.
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Funding. The DOH is authorized to charge municipal suppliers an annual fee of 25 cents
per residential connection or its equivalent until June 30, 2007, to provide funding for
conservation activities.

Approving Plans; Duty to Provide Retail Service. In approving the water system plan of
public water system, the DOH must ensure that water service under the plan for any new
industrial, commercial, or residential use is consistent with the requirements of
comprehensive plans, land use plans, or development regulations. A municipal water
supplier has a duty to provide retail water service within its retail service area if: its
service can be available in a timely and reasonable manner; the supplier has sufficient
water rights to provide the service; the supplier has sufficient capacity to serve the water
in a safe and reliable manner as determined by the DOH; and it is consistent with the
requirements of any applicable comprehensive plan, development regulations, or land use
plan adopted by a city, town, or county for the service area. For water service by the
water utility of a city or town, the service must also be consistent with the utility service
extension ordinances of the city or town. The DOH must annually compile lists of water
system plans to be reviewed in the next year and consult with certain other state agencies
to identify watersheds where further coordination between system planning and watershed
planning is needed and must develop a work plan to accomplish that coordination.

Wastewater Plans. Certain opportunities for water reclamation and reuse under the
reclaimed water laws must be evaluated in the development of water system plans. This
requirement does not apply to plans for serving less than 1,000 hookups.

Sewer plans must include an analysis of the impact of water conservation measures on
sewer treatment capacity. They must include a description of its coordination with any
reclaimed water elements of a regional water supply plan.

Transferring Inchoate Municipal Water Rights. The right to use water under an
unperfected surface water right held for municipal water supply purposes may be changed
or transferred for any purpose if: (1) the supplier is in compliance with the terms of an
approved water system plan or small water system management program, including those
regarding water conservation. If the recipient of the water is a water supply system, the
receiving system must also be in compliance with the terms of its approved plan or
program; (2) instream flows have been established by rule for the water resource
inventory area that is the source of the water for the transfer or change; (3) a
comprehensive watershed plan has been approved for the water resource inventory area
and a detailed implementation plan (that satisfies the requirements of 2E2SHB 1336) has
been competed; and (4) stream flows that satisfy the instream flow requirements, or the
milestones for satisfying those instream flows that are identified in the detailed
implementation plan for the watershed, are being met.

If these criteria are not satisfied, the unperfected part of the right may nonetheless be
changed or transferred if the change or transfer: is subject to stream flow protection or
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restoration requirements of an approved habitat conservation plan or a federal
hydropower license; is subject to instream flow requirements or agreements and the water
right from which it is changed or transferred is also subject to such requirements or
agreements; or is needed to resolve or alleviate a public health or safety emergency
caused by a failing public water supply system. The criteria for such a failing system are
listed and do not include inadequate water rights to serve existing or future hookups.

Watershed Agreements. On a pilot project basis, the DOE may enter into watershed
agreements with a municipal water supplier to meet the objectives of a watershed plan
that has been approved or is under development. The pilot project is to be conducted in
water resource inventory area number one, with the consent of the governments that
initiated watershed planning for the watershed. The agreements are for not more than 10
years, but may be renewed. They must be originally entered into before July 1, 2008.
An agreement must be consistent with: adopted growth management plans developed
under the Growth Management Act; approved water supply plans; adopted watershed
plans; and the water use efficiency and conservation requirements of the DOH or those of
an approved watershed plan, whichever are more stringent. An agreement must require
the participating water system to meet obligations under an approved watershed plan;
must establish performance measures and time lines and annual reporting regarding them;
and provide for stream flow monitoring and metering of water use, as needed to ensure
compliance. An agreement is appealable to the Pollution Control Hearings Board within
30 days of being approved by the DOE. The DOE must report to the Legislature
regarding the pilot project before the end of 2003 and 2004.

Votes on Final Passage:

House 57 40

First Special Session
House 83 14
Senate 33 11

Effective: September 9, 2003
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