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Brief Description:  Providing enhanced penalties for sex crimes against children.

Sponsors:  Representatives McMahan, Carrell, Mielke, Talcott, Crouse, Bush, Ahern, Newhouse,
G. Simpson, Woods and Orcutt.

Brief Summary of Bill

• Imposes sentencing enhancements for certain sex offenses against children.

• Imposes a mandatory minimum sentence for sexual misconduct with a minor in the 2nd
degree.

Hearing Date:  2/13/04

Staff:  Jim Morishima (786-7191).

Background:

I.  Sex Offender Sentencing in Washington

For sex offenses committed on or after July 1, 2001, there are three main ways in which such
offenses are sentenced:   Sentencing for "two strikes" offenses, sentencing for non-two strikes
offenses, and the special sex offender sentencing alternative.

A.  Two Strikes Offenses ("Determinate Plus" Sentencing)

More than one conviction for certain sex offenses will result in a sentence of life in prison without
possibility of parole.  Those sex offenses are:
• Rape in the 1st and 2nd degrees;
• Rape of a child in the 1st and 2nd degrees;
• Child molestation in the 1st degree;
• Indecent liberties by forcible compulsion; and
• The following crimes if committed with sexual motivation:

• Murder in the 1st and 2nd degrees;
• Homicide by abuse;
• Kidnaping in the 1st and 2nd degrees;
• Assault in the 1st and 2nd degrees;
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• Assault of a child in the 1st degree; and
• Burglary in the 1st degree.

A court will generally sentence an offender convicted of a first "two strikes" offense under the
"determinate plus" method of sentencing (this method of sentencing applies to crimes committed
on or after July 1, 2001).  Under this method, the court will sentence the offender to a minimum
term and a maximum term.  The minimum term is the offender's standard range sentence under
the Sentencing Reform Act (SRA).  The maximum term is the statutory maximum for the crime
(which is life in prison for class A felonies, 10 years for class B felonies, and five years for class C
felonies).

After the expiration of the offender's minimum term, the Indeterminate Sentence Review Board
(ISRB) evaluates the offender.  The ISRB must order the release of the offender unless it finds
that the offender is likelier than not to commit a predatory sex offense if released.  If the person is
not released, the ISRB must reevaluate the offender at least every two years.  An offender who
continues to fail his or her ISRB evaluations may be incarcerated up to his or her maximum term.
An offender who is released into the community by the ISRB will be on community custody
status for the remainder of his or her maximum term.

As mentioned above, an offender who commits a second "two strikes" offense will be sentenced
to life in prison without the possibility of release.

B.  Non-Two Strikes Offenses

A court must generally sentence an offender convicted of a non-"two strikes" sex offense in the
manner all other offenders are sentenced under the SRA.  In other words, the court will sentence
the offender within the standard sentence range, which is determined by the seriousness level of
the crime and the offender's criminal history.

The exception to this general rule occurs when the offender has a previous conviction for a "two
strikes" offense and commits a non-strike sex offense.  In that case, the court must impose the
offender's sentence using the "determinate plus" method of sentencing described above.

C.  The Special Sex Offender Sentencing Alternative

In 1984, the Legislature created the Special Sex Offender Sentencing Alternative (SSOSA).  In a
SSOSA sentence, the court suspends the offender's sentence in exchange for treatment.  In
addition to the treatment, a court may impose other types of conditions including up to six months
of confinement, crime related prohibitions, and requirements that the offender stay within
specified geographical boundaries.

An offender is eligible for a SSOSA sentence if he or she:
• Has been convicted of a sex offense, other than a sex offense that is a serious violent offense

or rape in the second degree;
• Has no prior conviction for any sex offense; and
• Has a standard sentence range that includes the possibility of confinement for less than 11

years.

II.  Sex Offenses Against Children
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There are several sex offenses that deal specifically with child victims, including rape of a child,
child molestation, and sexual misconduct with a minor.

A.  Rape of a Child

Rape of a child, also known as statutory rape, occurs when an adult, who is a certain number of
months older than the victim, has sexual intercourse with a child under 16 years of age.  For
purposes of this crime, it is not necessary to prove lack of consent on the part of the victim.  It is
generally not a defense to this crime that the defendant did not know the victim's age or believed
that the victim was older (unless the defendant reasonably believed the victim to be older based on
declarations made by the victim).

The punishment for rape of a child depends on the age of the offender and the age of the victim:
• If the victim is less than 12 years old and the offender is at least 24 months older than the

victim, the offender is guilty of rape of a child in the 1st degree, which is a class A felony
with a seriousness level of XII.  Rape of a child in the 1st degree is a two strikes offense.

• If the victim is at least 12 years old, but less than 14 years old, and the offender is at least 36
months older than the victim, the offender is guilty of rape of a child in the 2nd degree,
which is a class A felony with a seriousness level of XI.  Rape of a child in the 2nd degree is a
two strikes offense.

• If the victim is at least 14 years old, but less than 16 years old, and the offender is at least 48
months older than the victim, the offender is guilty of rape of a child in the 3rd degree, which
is a class C felony with a seriousness level of VI.  Rape of a child in the 3rd degree is not a
two strikes offense.

B.  Child Molestation

Child molestation is similar to rape of a child except it involves sexual contact instead of sexual
intercourse.  The crime occurs when an adult, who is a certain number of months older than the
victim has, or causes another person under the age of 18 to have, sexual contact with a child under
16 years of age.  Similar to rape of a child, for purposes of this crime, it is not necessary to prove
lack of consent on the part of the victim.  It is generally not a defense to this crime that the
defendant did not know the victim's age or believed that the victim was older (unless the
defendant reasonably believed the victim to be older based on declarations made by the victim).

The punishment for child molestation depends on the age of the offender and the age of the
victim:
• If the victim is less than 12 years old and the offender is at least 36 months older than the

victim, the offender is guilty of child molestation in the 1st degree, which is a class A felony
with a seriousness level of X.  Child molestation in the 1st degree is a two strikes offense.

• If the victim is at least 12 years old, but less than 14 years old, and the offender is at least 36
months older than the victim, the offender is guilty of child molestation in the 2nd degree,
which is a class B felony with a seriousness level of VII.  Child molestation in the 2nd degree
is not a two strikes offense.

• If the victim is at least 14 years old, but less than 16 years old, and the offender is at least 48
months older than the victim, the offender is guilty of child molestation in the 3rd degree,
which is a class C felony with a seriousness level of V.  Child molestation in the 3rd degree
is not a two strikes offense.
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C.  Sexual Misconduct with a Minor

Sexual misconduct with a minor occurs in two main circumstances:
• When an offender who is at least 60 months older than a victim aged 16 or 17 has a

significant relationship with the victim and abuses a supervisory position within that
relationship to engage, or cause another person under the age of 18 to engage, in sexual
intercourse or sexual contact with the victim.  Abuse of a supervisory position occurs when
there is a direct or indirect threat or promise to use authority to the detriment or benefit of the
minor; and

• When an offender who is a school employee and is at least 60 months older than a victim
aged 16 or 17 has, or knowingly causes another person under the age of 18 to have, sexual
intercourse or sexual contact with the victim (in this circumstance, abuse of a supervisory
position is not required).

Similar to rape of a child and child molestation, for purposes of this crime, it is not necessary to
prove lack of consent on the part of the victim.  It is generally not a defense to this crime that the
defendant did not know the victim's age or believed that the victim was older (unless the
defendant reasonably believed the victim to be older based on declarations made by the victim).

The punishment for sexual misconduct with a minor depends on the type of sexual activity
involved:
• If the sexual activity at issue was sexual intercourse, the offender is guilty of sexual

misconduct with a minor in the 1st degree, which is a class C felony with a seriousness level
of V.  Sexual misconduct with a minor in the 1st degree is not a two strikes offense.

• If the sexual activity at issue was sexual contact, the offender is guilty of sexual misconduct
with a minor in the 2nd degree, which is a gross misdemeanor.  Sexual misconduct with a
minor in the 2nd degree is not a two strikes offense.

III.  Sentencing Enhancements

Sentencing enhancements are periods of incarceration that are added to an offender's standard
sentence range.  Under the SRA, a court must impose a sentencing enhancement for an offender
who committed a crime while armed with a deadly weapon, an offender who committed certain
drug crimes in prison or jail, and an offender who committed vehicular homicide with certain
prior offenses in his or her criminal history.

Summary of Bill:

Sentencing enhancements are imposed for certain sex offenses against children.  The
enhancements must be added to an offender's standard sentence range.  The enhancements are
mandatory, must be served in total confinement, and must run consecutively to all other
sentencing provisions.  The enhancements are imposed as follows:
• For rape of a child in the 1st and 2nd degrees and child molestation in the 1st degree, the

enhancement is 10 years.
• For child molestation in the 2nd degree, the enhancement is five years.
• For rape of a child in the 3rd degree, child molestation in the 3rd degree, and sexual

misconduct with a minor in the 1st degree, the enhancement is three years.

An offender convicted of sexual misconduct with a minor in the 2nd degree (a gross
misdemeanor) must be sentenced to at least a year in jail.

House Bill Analysis - 4 - HB 2400



Appropriation:  None.

Fiscal Note:  Requested on February 2, 2004.

Effective Date:  The bill contains an emergency clause and takes effect immediately.
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