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HOUSE BI LL 1325

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Representatives Darneille, Canpbell, Pettigrew, Skinner, Benson
and Bush

Read first tine 01/22/2003. Referred to Commttee on Health Care.

AN ACT Relating to certificate of need exenptions for nursing
facilities; anmending RCW 70. 38.111; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW70.38.111 and 1997 ¢ 210 s 1 are each anended to read
as follows:

(1) The departnent shall not require a certificate of need for the
offering of an inpatient tertiary health service by:

(a) A health maintenance organization or a conbination of health
mai nt enance organi zations if (i) the organization or conbination of
organi zations has, in the service area of the organization or the
service areas of the organi zations in the conbination, an enroll nent of
at least fifty thousand individuals, (ii) the facility in which the
service wll be provided is or will be geographically |ocated so that
the service will be reasonably accessible to such enrolled individuals,
and (iii) at least seventy-five percent of the patients who can
reasonably be expected to receive the tertiary health service will be
individuals enrolled wth such organization or organizations in the
conbi nati on
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(b) A health care facility if (i) the facility primarily provides
or wll provide inpatient health services, (ii) the facility is or wll
be controlled, directly or indirectly, by a health maintenance
organi zation or a conbi nati on of health mai ntenance organi zati ons whi ch
has, in the service area of the organization or service areas of the
organi zations in the conbination, an enrollnent of at least fifty
t housand individuals, (iii) the facility is or will be geographically
| ocated so that the service will be reasonably accessible to such
enrolled individuals, and (iv) at |east seventy-five percent of the
patients who can reasonably be expected to receive the tertiary health
service wll be individuals enrolled with such organization or
organi zations in the conbination; or

(c) Ahealth care facility (or portion thereof) if (i) the facility
is or wll be leased by a health nmaintenance organization or
conbi nation of health maintenance organizations which has, in the
service area of the organization or the service areas of the
organi zations in the conbination, an enrollnent of at least fifty
t housand individuals and, on the date the application is submtted
under subsection (2) of this section, at least fifteen years remain in
the termof the lease, (ii) the facility is or will be geographically
| ocated so that the service will be reasonably accessible to such
enrolled individuals, and (iii) at |east seventy-five percent of the
patients who can reasonably be expected to receive the tertiary health
service will be individuals enrolled with such organi zation
if, with respect to such offering or obligation by a nursing hone, the
depart nment has, upon application under subsection (2) of this section,
granted an exenption from such requirenent to the organization
conbi nati on of organi zations, or facility.

(2) A health nmintenance organization, conbination of health
mai nt enance organi zations, or health care facility shall not be exenpt
under subsection (1) of this section from obtaining a certificate of
need before offering a tertiary health service unl ess:

(a) It has submtted at least thirty days prior to the offering of
servi ces revi ewabl e under RCW 70. 38. 105(4) (d) an application for such
exenption; and

(b) The application contains such information respecting the
organi zation, conbination, or facility and the proposed offering or
obligation by a nursing home as the departnent may require to determ ne
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i f the organi zati on or conbination neets the requirenents of subsection
(1) of this section or the facility neets or wll neet such
requi renents; and

(c) The departnent approves such application. The departnent shal
approve or disapprove an application for exenption within thirty days
of receipt of a conpleted application. In the case of a proposed
health care facility (or portion thereof) which has not begun to
provide tertiary health services on the date an application is
submtted under this subsection with respect to such facility (or
portion), the facility (or portion) shall neet the applicable
requi renents of subsection (1) of this section when the facility first
provi des such services. The departnent shall approve an application
submtted under this subsection if it determnes that the applicable
requi renents of subsection (1) of this section are net.

(3) A health care facility (or any part thereof) with respect to
whi ch an exenption was granted under subsection (1) of this section may
not be sold or |l eased and a controlling interest in such facility or in
a | ease of such facility may not be acquired and a health care facility
described in (1)(c) which was granted an exenpti on under subsection (1)
of this section may not be used by any person other than the | essee
described in (1)(c) unless:

(a) The departnent issues a certificate of need approving the sale,
| ease, acquisition, or use; or

(b) The departnent determ nes, upon application, that (i) the
entity to which the facility is proposed to be sold or |eased, which
intends to acquire the controlling interest, or which intends to use
the facility is a health maintenance organi zation or a conbination of
heal th rmai ntenance organizations which neets the requirenments of
(1)(a)(i), and (ii) wth respect to such facility, neets the
requirenments of (1)(a)(ii) or (iii) or the requirenments of (1)(b)(i)
and (ii).

(4) In the case of a health mai ntenance organi zati on, an anbul atory
care facility, or a health care facility, which anbulatory or health
care facility is controlled, directly or indirectly, by a health
mai nt enance organization or a conbination of health mintenance
organi zations, the departnent may wunder the program apply its
certificate of need requirenents only to the offering of inpatient
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tertiary health services and then only to the extent that such offering
is not exenpt under the provisions of this section.

(5)(a) The departnent shall not require a certificate of need for
the construction, developnent, or other establishnment of a nursing
home, or the addition of beds to an existing nursing hone, that is
owned and operated by a continuing care retirenment conmunity that:

(1) Ofers services only to contractual nenbers;

(ii1) Provides its nenbers a contractually guaranteed range of
services from independent |iving through skilled nursing, including
sone assistance with daily living activities;

(ti1) Contractually assunes responsibility for the cost of services
exceedi ng the nenber's financial responsibility under the contract, so
that no third party, wth the exception of insurance purchased by the
retirement community or its nmenbers, but including the nedicaid
program is liable for costs of care even if the nenber depletes his or
her personal resources;

(iv) Has offered continuing care contracts and operated a nursing
home continuously since January 1, 1988, or has obtained a certificate
of need to establish a nursing hone;

(v) Maintains a binding agreenent with the state assuring that
financial liability for services to nenbers, including nursing hone
services, will not fall upon the state;

(vi) Does not operate, and has not undertaken a project that would
result in a nunber of nursing honme beds in excess of one for every four
living units operated by the continuing care retirenent conmunity,
excl usi ve of nursing hone beds; and

(vii) Has obtained a professional review of pricing and |ong-term
solvency within the prior five years which was fully disclosed to
menbers.

(b) A continuing care retirenment community shall not be exenpt
under this subsection fromobtaining a certificate of need unl ess:

(1) It has submtted an application for exenption at |least thirty
days prior to commencing construction of, is submtting an application
for the licensure of, or is comrencing operation of a nursing hone,
whi chever cones first; and

(i) The application docunents to the departnment that the
continuing care retirement community qualifies for exenption
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(c) The sale, lease, acquisition, or use of part or all of a
continuing care retirenment conmunity nursing honme that qualifies for
exenpti on under this subsection shall require prior certificate of need
approval to qualify for licensure as a nursing honme unless the
departnent determ nes such sale, |ease, acquisition, or use is by a
continuing care retirenment community that neets the conditions of (a)
of this subsection.

(6) A rural hospital, as defined by the departnment, reducing the
nunber of |icensed beds to becone a rural primary care hospital under
the provisions of Part ATitle XVIIl of the Social Security Act Section
1820, 42 U. S.C., 1395c et seq. may, within three years of the reduction
of beds licensed under chapter 70.41 RCW increase the nunber of
licensed beds to no nore than the previously |icensed nunmber w thout
bei ng subject to the provisions of this chapter.

(7) A rural health care facility licensed under RCW 70.175.100
formerly licensed as a hospital under chapter 70.41 RCW may, wthin
three years of the effective date of the rural health care facility
license, apply to the departnent for a hospital |icense and not be
subj ect to the requirements of RCW70. 38.105(4)(a) as the construction,
devel opnent, or other establishnment of a new hospital, provided there
is no increase in the nunber of beds previously |icensed under chapter
70.41 RCWand there is no redistribution in the nunber of beds used for
acute care or long-termcare, the rural health care facility has been
in continuous operation, and the rural health care facility has not
been purchased or | eased.

(8)(a) A nursing hone that voluntarily reduces the nunmber of its
i censed beds to provide assisted living, |icensed boarding hone care,
adult day care, adult day health, respite care, hospice, outpatient
t herapy services, congregate neals, home health, or senior wellness
clinic, or to reduce to one or two the nunber of beds per roomor to
ot herwi se enhance the quality of life for residents in the nursing
honme, may convert the original facility or portion of the facility
back, and thereby increase the nunber of nursing home beds to no nore
than the previously licensed nunber of nursing hone beds wthout
obtaining a certificate of need under this chapter, provided the
facility has been in continuous operation and has not been purchased or
| eased. Any conversion to the original licensed bed capacity, or to
any portion thereof, shall conply with the same |ife and safety code
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requirenents as existed at the tinme the nursing hone voluntarily
reduced its licensed beds; unless waivers from such requirenents were
i ssued, in which case the converted beds shall reflect the conditions
or standards that then existed pursuant to the approved wai vers.

(b) To <convert beds back to nursing honme beds wunder this
subsection, the nursing honme nust:

(1) Gve notice of its intent to preserve conversion options to the
departnment of health no later than thirty days after the effective date
of the license reduction; and

(1i1) Gve notice to the departnent of health and to the departnent
of social and health services of the intent to convert beds back. If
construction is required for the conversion of beds back, the notice of
intent to convert beds back nust be given, at a mninum one year prior
to the effective date of |license nodification reflecting the restored
beds; otherwise, the notice nust be given a mninmm of ninety days
prior to the effective date of license nodification reflecting the
restored beds. Prior to any license nodification to convert beds back
to nursing hone beds under this section, the |licensee nust denonstrate
that the nursing honme neets the certificate of need exenption
requi renents of this section

The term "construction,” as used in (b)(ii) of this subsection, is
limted to those projects that are expected to equal or exceed the
expendi ture m ni rum anount, as determ ned under this chapter

(c) Conversion of beds back under this subsection nust be conpl eted
no later than ((feu+)) twenty years after the effective date of the
| i cense reduction. However, for good cause shown, the ((feur—year))
twenty-year period for conversion may be extended by the departnent of
health for one additional four-year period. Wien beds have been
voluntarily reduced to enhance resident quality of life, including
reducing the nunber of beds per roomto one or twd, the beds may be
converted back to nursing hone use at any tinme, as long as the notice
requirenents are net under (b) of this subsection.

(d) Nursing honme beds that have been voluntarily reduced under this
section shall be counted as avail abl e nursing hone beds for the purpose
of evaluating need under RCW 70.38.115(2) (a) and (k) so long as the
facility retains the ability to convert them back to nursing hone use
under the terns of this section.
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(e) Wien a building owner has secured an interest in the nursing
home beds, which are intended to be voluntarily reduced by the |icensee
under (a) of this subsection, the applicant shall provide the
departnment with a witten statenment indicating the building owner's
approval of the bed reduction.

NEW SECTION. Sec. 2. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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