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ENGROSSED SUBSTI TUTE HOUSE BI LL 2056

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By House Conmmittee on State Governnment (originally sponsored by
Represent ati ves Hai gh, Arnstrong and M| osci a)

READ FI RST TI ME 03/ 05/ 03.

AN ACT Relating to the fairness of public works bidding; anending
RCW 39. 10. 061; and addi ng new sections to chapter 39.04 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 39.04 RCW
to read as foll ows:

When a nmunicipality receives a witten protest froma bidder for a
public works project which is the subject of conpetitive bids, the
muni ci pality shall not execute a contract for the project wth anyone
other than the protesting bidder without first providing at |east two
full business days' witten notice of the nunicipality's intent to
execute a contract for the project. Internedi ate Saturdays, Sundays,
and | egal holidays are not counted in determ ning the m ninum two-day
noti ce peri od.

NEW SECTION. Sec. 2. A new section is added to chapter 39.04 RCW
to read as foll ows:

A low bidder on a public works project who clains error and fails
to enter into a contract is prohibited frombidding on the sane project
if a second or subsequent call for bids is nade for the project.
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Sec. 3. RCW39.10.061 and 2002 ¢ 46 s 2 are each anended to read
as follows:

(1) Notw thstandi ng any ot her provision of Iaw, and after conplying
with RCW 39.10.030, a public body my utilize the general
contractor/constructi on manager procedure of public works contracting
for public works projects authorized under subsection (2) of this
section. For t he pur poses of this secti on, "genera
contractor/construction manager" neans a firmw th which a public body
has sel ected and negoti ated a nmaxi mum al | owabl e construction cost to be
guaranteed by the firm after conpetitive selection through fornal
advertisement and conpetitive bids, to provide services during the
desi gn phase that may include life-cycle cost design considerations,
val ue engineering, scheduling, cost estimating, constructability,
alternative construction options for cost savings, and sequencing of
work, and to act as the construction manager and general contractor
during the construction phase.

(2) Except those school districts proposing projects that are
consi dered and approved by the school district project review board
public bodies authorized under this section may utilize the genera
contractor/constructi on manager procedure for public works projects
val ued over ten mllion dollars where:

(a) Inplenentation of the project involves conplex scheduling
requi renents; or

(b) The project involves construction at an existing facility which
must continue to operate during construction; or

(c) The involvenent of the general contractor/construction manager
during the design stage is critical to the success of the project.

(3) Public bodies should select general contractor/construction
managers early in the life of public works projects, and in nost
situations no |ater than the conpletion of schematic design.

(4) Contracts for the services of a general contractor/construction
manager under this section shall be awarded through a conpetitive
process requiring the public solicitation of proposals for general
contractor/constructi on manager services. The public solicitation of
proposal s shall include: A description of the project, including
programmati c, per f or mance, and t echni cal requi renents and
specifications when available; the reasons for wusing the general
contractor/construction manager procedure; a description of the
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qualifications to be required of the proposer, including subm ssion of
the proposer's accident prevention program a description of the
process the public body wll wuse to evaluate qualifications and
proposal s, including evaluation factors and the relative weight of
factors; the formof the contract to be awarded; the estimted nmaxi num
al | owabl e construction cost; and the bid instructions to be used by the
general contractor/construction manager finalists. Evaluation factors
shall include, but not be limted to: Ability of professional
personnel, past performance in negotiated and conplex projects, and
ability to neet tine and budget requirenents; the scope of work the
general contractor/construction manager proposes to self-perform and
its ability to performit; location; recent, current, and projected
work | oads of the firm and the concept of their proposal. A public
body shall establish a commttee to evaluate the proposals. After the
commttee has selected the nost qualified finalists, these finalists
shall submt final proposals, including sealed bids for the percent
fee, which is the percentage anpbunt to be earned by the general
contractor/construction nmnanager as overhead and profit, on the
estimated maxi num al | owabl e construction cost and the fixed anmount for
the detail ed specified general conditions work. The public body shal
select the firmsubmtting the highest scored final proposal using the
eval uation factors and the relative weight of factors published in the
public solicitation of proposals.

(5) The nmaxi num allowable construction cost may be negotiated
between the public body and the selected firm after the scope of the
project is adequately determned to establish a guaranteed contract
cost for which the general contractor/construction manager will provide
a performance and paynent bond. The guaranteed contract cost includes
the fixed anmount for the detailed specified general conditions work,
t he negoti ated maxi num al | owabl e construction cost, the percent fee on
t he negoti ated maxi num al | owabl e construction cost, and sales tax. |If
the public body is unable to negotiate a satisfactory maxi num al | owabl e
construction cost wth the firm selected that the public body
determnes to be fair, reasonable, and within the available funds,
negotiations with that firmshall be formally term nated and the public
body shall negotiate with the next highest scored firm and continue
until an agreenent is reached or the process is term nated. If the
maxi mum al | owabl e construction cost varies nore than fifteen percent
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from the bid estimted maxi num allowable construction cost due to
requested and approved changes in the scope by the public body, the
percent fee shall be renegoti ated.

(6) Al subcontract work shall be conpetitively bid with public bid
openi ngs. When critical to the successful conpletion of a
subcontractor bid package and after publication of notice of intent to
determne bidder eligibility in a |egal newspaper of genera
circulation published in or as near as possible to that part of the
county in which the public work will be done at |east twenty days
before requesting qualifications frominterested subcontract bidders,
the owner and general contractor/construction manager nmay determ ne
subcontractor bidding eligibility using the follow ng evaluation
criteria:

(a) Adequate financial resources or the ability to secure such
resour ces;

(b) History of successful conpletion of a contract of simlar type
and scope;

(c) Project nmanagenent and project supervision personnel wth
experience on simlar projects and the availability of such personnel
for the project;

(d) Current and projected workload and the inpact the project wll
have on the subcontractor's current and projected workl oad;

(e) Ability to accurately estimte the subcontract bid package
scope of work;

(f) Ability to nmeet subcontract bid package shop drawi ng and ot her
coordi nati on procedures;

(g) Eligibility to receive an award under applicable laws and
regul ations; and

(h) Ability to neet subcontract bid package scheduling
requirenents.

The owner and general contractor/construction manager shall weigh
the evaluation criteria and determ ne a m ni nrum acceptabl e score to be
consi dered an eligi ble subcontract bidder.

After publication of notice of intent to determne bidder
eligibility, subcontractors requesting eligibility shall be provided
the evaluation criteria and weighting to be used by the owner and
gener al contractor/construction manager to determne eligible
subcontr act bi dders. After t he owner and genera

ESHB 2056 p. 4



© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWwWMNDNDNDMDDNMNDNMDDNMNMNDNMDMNMNMNMNMDNEPRPPRPEPRPRPRPPRPEPRPRERPPRPRE
0O N O A WNPEFP O OOOWwuNOD O P WNEPEOOMOOWwWNO O~ owDdNDEe.Oo

contractor/constructi on manager determ ne eligi bl e subcontract bi dders,
subcontractors requesting eligibility shall be provided the results and
scoring of the subcontract bidder eligibility determ nation.
Subcontract bid packages shall be awarded to the responsi bl e bi dder
submtting the |ow responsive bid. The requirenents of RCW 39. 30. 060
apply to each subcontract bid package. All subcontractors who bid work
over three hundred thousand dollars shall post a bid bond and al
subcontractors who are awarded a contract over three hundred thousand
dol l ars shall provide a performance and paynent bond for their contract

anount . Al'l other subcontractors shall provide a performance and
paynment bond if required by the general contractor/construction
manager . If a general contractor/construction nanager receives a
witten pr ot est from a subcontract or bi dder , t he gener al

contractor/construction manager shall not execute a contract for the
subcontract bid package with anyone other than the protesting bidder
wi thout first providing at least two full business days' witten notice
of the general contractor/construction nmanager's intent to execute a
contract for the subcontract bid package. | nt er nedi at e Sat ur days,
Sundays, and |l egal holidays are not counted in determ ning the m ni num
two-day notice period. A low bidder who clains error and fails to
enter into a contract is prohibited frombidding on the same project if
a second or subsequent call for bids is made for the project. Except
as provided for under subsection (7) of this section, bidding on
subcontract work by the general contractor/construction nmanager or its
subsidiaries 1is prohibited. The general contractor/construction
manager may negotiate with the | owresponsi ve bidder in accordance with
RCW 39. 10. 080 or, if unsuccessful in such negotiations, rebid.

(7) The general contractor/construction manager, or its
subsidiaries, may bid on subcontract work if:

(a) The work within the subcontract bid package is customarily
performed by the general contractor/construction nanager;

(b) The bid opening is managed by the public body; and

(c) Notification of the general contractor/construction manager's
intention to bidis included in the public solicitation of bids for the
bi d package.

In no event nmay the value of subcontract work perfornmed by the
general contractor/constructi on manager exceed thirty percent of the
negoti ated maxi mum al | owabl e constructi on cost.
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(8) A public body may include an incentive clause in any contract
awar ded under this section for savings of either time or cost or both
fromthat originally negotiated. No incentives granted nmay exceed five
percent of the maxi mum all owabl e construction cost. |If the project is
conpleted for |less than the agreed upon maxi num al | owabl e constructi on
cost, any savings not otherwi se negotiated as part of an incentive
cl ause shall accrue to the public body. If the project is conpleted
for nore than the agreed upon maxi mnum all owabl e construction cost,
excepting increases due to any contract change orders approved by the
public body, the additional cost shall be the responsibility of the
general contractor/construction nanager.

~-- END ---
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