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Brief Description:  Changing provisions relating to the insanity defense.

Sponsors:  By Representatives Lantz and Priest.

House Committee on Judiciary
Senate Committee on Judiciary

Background:

A criminal defendant who pleads not guilty by reason of insanity has the burden of proving by a
preponderance of the evidence that because of a mental disease or defect at the time of the
crime he or she was unable to perceive the nature and quality of the act charged or was unable
to tell right from wrong with respect to the act.

The insanity defense is not a negation of any element of the crime charged.  It is not a defense
that is designed to raise a reasonable doubt about the prosecution's required proof of those
elements.  A successful insanity defense represents a determination that, because of his or her
mental illness, a person should not be held criminally liable, even though he or she did
commit the crime.  However, a person acquitted of a crime because of insanity may be subject
to involuntary commitment to a mental hospital if he or she is found to be dangerous.
Under statutorily prescribed procedures, whenever a person pleads not guilty by reason of
insanity the court is to appoint at least two experts to examine the defendant's mental
condition.  At least one of the experts must be approved by the prosecution.  The defendant is
entitled to an attorney during the examination and may refuse to answer any question he or she
believes may tend to be incriminating.

The Washington State Supreme Court has held, however, that neither the state nor federal
Constitution's privilege against self-incrimination applies to these mental examinations.  In a
2004 decision, the Court held that the statutory right to refuse to answer questions creates a
privilege against self-incrimination different from and in addition to any right under either
Constitution.

Either the defendant or the prosecution may engage experts to testify at trial about the
defendant's mental state.  However, an expert who has not personally examined the defendant
cannot offer an opinion about the defendant's mental state at the time of the charged offense.

Summary:

An insanity plea defendant's privilege against answering questions in a mental examination is
removed.  Such a defendant who refuses to answer questions during an examination may not
present his or her own expert's testimony at trial.
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These changes apply to mental examinations performed on or after the effective date of the
act.

Votes on Final Passage:

House 98 0
Senate 47 0

Effective:  June 7, 2006
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