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Brief Description:  Revising sentencing procedures for exceptional sentences.

Sponsors:  Senators Kline, Brandland, Hargrove, Esser, Fairley, Kastama, Shin, Pridemore,
Weinstein, Haugen, Berkey, Prentice and Rockefeller.

Senate Committee on Judiciary
House Committee on Criminal Justice & Corrections
House Committee on Appropriations

Background:  Under current Washington statutes, convicted offenders and those that plead
guilty are sentenced by a judge during a sentencing hearing. Most offenders receive sentences
within the standard sentence range, but the judge can impose a sentence other than the
standard sentence if the judge finds substantial and compelling reasons that justify a mitigated
(shorter) or aggravated (longer) sentence. Non-exclusive lists of mitigating and aggravating
factors are provided by statute.

In relation to aggravated sentences, this procedure was invalidated by the U. S. Supreme
Court in Blakely v. State of Washington. The U. S. Supreme Court held that, because the facts
of Blakely's exceptional sentence were neither admitted nor found by a jury, the sentence
violated his Sixth Amendment right to trial by jury under the Constitution of the United
States.

The rule now is that "other than the fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and
proved beyond a reasonable doubt." The relevant statutory maximum is the top of the standard
range for that crime. Since the Washington statute does not provide for a jury to find the facts
necessary to justify an exceptional sentence longer than the standard range sentence,
sentencing under its provisions violate the Sixth Amendment. The Washington Supreme
Court subsequently held that the legislature must provide the appropriate processes for
imposing aggravated sentences.

Summary:  The list of mitigating factors justifying a mitigated sentence (downward
departure) remains illustrative and the process for determining whether a mitigated sentence is
appropriate remains unchanged. Either party or the court may initiate proceedings for a
mitigated sentence and the court determines, by a preponderance of the evidence, whether
substantial and compelling reasons exist to impose a sentence below the standard sentence
range.

The list of aggravating factors used  to justify an upward departure from the standard sentence
range is made exclusive. The aggravating factors list is expanded to include current judicially
recognized factors.  Four aggravating factors, all based on questions of law, may be used to
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impose a sentence above the standard range without findings of fact by a jury. The remaining
twenty-five aggravating factors pose questions of fact that must be submitted to a jury.

At any time prior to trial or entry of a guilty plea, the state may give notice that it is seeking a
sentence above the standard sentence range. A judge may no longer independently seek a
sentence above the standard sentence range. The court then makes an initial determination
regarding whether the evidence allegedly supporting a sentence above the standard sentence
range can be admitted during the trial for the underlying offense or whether: (1) the evidence
is not part of the evidence required to prove the crime; (2)  the evidence is not otherwise
admissible; and (3) admission of the evidence would be unfairly prejudicial at trial. If the
evidence is not admitted at the trial for the underlying offense and the defendant is found
guilty, a separate sentencing departure hearing is conducted using the same jury.

The state has the burden of proving, beyond a reasonable doubt, the existence of one or more
aggravating factors. The jury verdict must be unanimous. To impose a sentence above the
standard sentence range,  the court must then find that the factors constitute substantial and
compelling reasons justifying the exceptional sentence and must set forth those reasons in
written findings and conclusions of law.

The sentencing guidelines commission is directed to study and draft proposed legislation
addressing judicial discretion issues under the sentencing reform act. The study and proposed
legislation must be submitted to the legislature by December 1, 2005.

Votes on Final Passage:

Senate 48 0
House 96-1 (House amended)
Senate 46-0 (Senate concurred)

Effective:  April 15, 2005
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