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HOUSE BI LL 1966

Passed Legislature - 2006 Regul ar Session
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By Representatives Ericks, OBrien, Lovick, Strow, Haler, Takko,
Morrell, Nixon, Canpbell, MlIntire, Conway, Santos, Chase and Mbell er

Read first tine 02/11/2005. Referred to Commttee on Crimnal
Justice & Corrections.

AN ACT Relating to classifying identity theft as a crinme against
persons; and reenacting and anmendi ng RCW 9. 94A. 411.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 411 and 2000 c 119 s 28 and 2000 c 28 s 17 are
each reenacted and anmended to read as foll ows:

(1) Decision not to prosecute.

STANDARD: A prosecuting attorney may decline to prosecute, even
though technically sufficient evidence to prosecute exists, in
situations where prosecution would serve no public purpose, would
defeat the underlying purpose of the law in question or would result in
decreased respect for the | aw

GUI DELI NE/ COVWENTARY

Exanpl es

The followi ng are exanpl es of reasons not to prosecute which could
sati sfy the standard.

(a) Contrary to Legislative Intent - It nay be proper to decline to
charge where the application of crimnal sanctions would be clearly
contrary to the intent of the legislature in enacting the particul ar
statute.

p. 1 HB 1966. SL
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(b) Antiquated Statute - It nay be proper to decline to charge
where the statute in question is antiquated in that:

(1) It has not been enforced for many years; and

(i) Mst menbers of society act as if it were no longer in
exi stence; and

(iii) It serves no deterrent or protective purpose in today's
soci ety; and

(tv) The statute has not been recently reconsidered by the
| egi sl ature.

This reason is not to be construed as the basis for declining cases
because the law in question is unpopul ar or because it is difficult to
enf or ce.

(c) De Mnims Violation - It may be proper to decline to charge
where the violation of lawis only technical or insubstantial and where
no public interest or deterrent purpose would be served by prosecution.

(d) Confinement on Other Charges - It may be proper to decline to
charge because the accused has been sentenced on another charge to a
| engt hy period of confinenent; and

(1) Conviction of the new offense would not nerit any additiona
direct or collateral punishnent;

(ii) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(iii) Conviction of the new offense would not serve any significant
deterrent purpose.

(e) Pending Conviction on Another Charge - It may be proper to
decline to charge because the accused is facing a pending prosecution
in the sanme or another county; and

(1) Conviction of the new offense would not nerit any additiona
direct or collateral punishnent;

(1i) Conviction in the pending prosecution is inmmnent;

(ti1) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(1v) Conviction of the new of fense woul d not serve any significant
deterrent purpose.

(f) H gh D sproportionate Cost of Prosecution - It may be proper to
decline to charge where the cost of locating or transporting, or the
burden on, prosecution wtnesses is highly disproportionate to the

HB 1966. SL p. 2
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i nportance of prosecuting the offense in question. This reason should
be limted to mnor cases and should not be relied upon in serious
cases.

(g) Inproper Motives of Conplainant - It may be proper to decline
charges because the notives of the conplainant are inproper and
prosecution woul d serve no public purpose, would defeat the underlying
purpose of the law in question or would result in decreased respect for
t he | aw

(h) I'munity - It may be proper to decline to charge where immunity
is to be given to an accused in order to prosecute another where the
accused's information or testinony wll reasonably lead to the

conviction of others who are responsible for nobre serious crimna
conduct or who represent a greater danger to the public interest.

(1) VictimRequest - It nmay be proper to decline to charge because
the victim requests that no crimnal charges be filed and the case
involves the following crimes or situations:

(1) Assault cases where the victim has suffered little or no
injury;

(i) Crines against property, not involving violence, where no
maj or | oss was suffered;

(ii1) Where doing so would not jeopardize the safety of society.

Care should be taken to insure that the victims request is freely
made and is not the product of threats or pressure by the accused.

The presence of these factors nay also justify the decision to
di sm ss a prosecution which has been comrenced.

Notification

The prosecutor is encouraged to notify the victim when practical,
and the | aw enforcenent personnel, of the decision not to prosecute.

(2) Decision to prosecute.

(a) STANDARD:

Crinmes against persons will be filed if sufficient adm ssible
evi dence exists, which, when considered with the npst plausible,
reasonably foreseeabl e defense that coul d be rai sed under the evidence,
would justify conviction by a reasonable and objective fact-finder.
Wth regard to offenses prohibited by RCW 9A 44.040, 9A 44.050,
9A. 44. 073, 9A. 44.076, 9A.44.079, 9A 44.083, 9A 44.086, 9A. 44.089, and
9A.64.020 the prosecutor should avoid prefiling agreenents or
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di versions intended to place the accused in a program of treatnent or
counseling, so that treatnent, if determ ned to be beneficial, can be
provi ded pursuant to RCW 9. 94A 670.

Crimes against property/other crines wll be filed if the
adm ssi bl e evidence is of such convincing force as to nake it probable
that a reasonabl e and objective fact-finder would convict after hearing
all the adm ssible evidence and the nost plausible defense that could
be rai sed.

See table below for the crinmes within these categories.

CATEGCORI ZATI ON OF CRI MES FOR PROSECUTI NG STANDARDS

CRI MES AGAI NST PERSONS

Aggr avat ed Murder

1st Degree Murder

2nd Degree Murder

1st Degree Mansl aughter

2nd Degree Mansl aught er

1st Degree Ki dnappi ng

2nd Degree Ki dnappi ng

1st Degree Assault

2nd Degree Assaul t

3rd Degree Assault

1st Degree Assault of a Child
2nd Degree Assault of a Child
3rd Degree Assault of a Child
1st Degree Rape

2nd Degree Rape

3rd Degree Rape

1st Degree Rape of a Child
2nd Degree Rape of a Child
3rd Degree Rape of a Child
1st Degree Robbery

2nd Degr ee Robbery

1st Degree Arson

1st Degree Burglary

1st Degree ldentity Theft

2nd Degree ldentity Theft

1st Degree Extortion

2nd Degree Extortion

HB 1966. SL p. 4
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| ndecent Liberties
| ncest

Vehi cul ar
Vehi cul ar Assaul t

1st
2nd
3rd
1st

Degr ee
Degr ee
Degr ee
Degr ee

Hom ci de

Child Mol estation
Child Mol estation
Child Mol estation
Pronoting Prostitution

Intimdating a Juror

Communi cation with a M nor
Intimdating a Wtness
Intimdating a Public Servant
Bonb Threat (if agai nst person)

Unl awf ul

| mpri sonnent

Pronoting a Suicide Attenpt
Riot (if agai nst person)

St al ki ng
Cust odi al
Donestic Viol ence Court Order Violation (RCW10.99. 040, 10.99. 050,

26. 09. 300, 26.10.220, 26.26.138, 26.50.110, 26.52.070,
Counterfeiting (if a violation of RCW9.16.035(4))

Assaul t

CRI MES AGAI NST PROPERTY/ OTHER CRI MES

2nd
1st
2nd
2nd
1st
2nd
1st
2nd
1st
2nd
1st
2nd

Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee

Bri bery
Bri bing a Wtness

Bri be received by a Wtness

Bonb Threat (if against property)

Arson

Escape

Escape

Burgl ary

Thef t

Thef t

Perjury

Perjury

| nt r oduci ng Cont raband

| nt r oduci ng Cont raband
Possessi on of Stolen Property
Possessi on of Stolen Property

or

74.34. 145)

HB 1966. SL
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1st Degree Malicious M schi ef

2nd Degree Malicious M schief

1st Degree Reckl ess Burning

Taking a Motor Vehicle wi thout Authorization
Forgery

2nd Degree Pronoting Prostitution
Tanpering with a Wtness

Trading in Public Ofice

Trading in Special Influence

Recei vi ng/ Granti ng Unl awf ul Conpensati on
Bi gany

El udi ng a Pursuing Police Vehicle
WIllful Failure to Return from Furl ough
Escape from Communi ty Custody

Riot (if against property)

1st Degree Theft of Livestock

2nd Degree Theft of Livestock

ALL OTHER UNCLASSI FI ED FELONI ES

Sel ecti on of Charges/ Degree of Charge

(1) The prosecutor should file charges which adequately describe
the nature of defendant's conduct. Oher offenses may be charged only
if they are necessary to ensure that the charges:

(A) WII significantly enhance the strength of the state's case at
trial; or

(B) WIIl result in restitution to all victins.

(i1) The prosecutor should not overcharge to obtain a guilty plea.
Over char gi ng i ncl udes:

(A) Charging a higher degree;

(B) Charging additional counts.

This standard is intended to direct prosecutors to charge those
crimes which denonstrate the nature and seriousness of a defendant's
crimnal conduct, but to decline to charge crinmes which are not
necessary to such an indication. Crinmes which do not nerge as a matter
of law, but which arise from the sane course of conduct, do not all
have to be charged.

(b) GUI DELI NES/ COMVENTARY:
(1) Police Investigation

HB 1966. SL p. 6
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A prosecuting attorney is dependent upon | aw enforcenent agencies
to conduct the necessary factual investigation which nust precede the
decision to prosecute. The prosecuting attorney shall ensure that a
t hor ough factual investigation has been conducted before a decision to
prosecute is made. In ordinary circunstances the investigation should
i ncl ude the foll ow ng:

(A) The interviewing of all material w tnesses, together with the
obtaining of witten statenents whenever possible;

(B) The conpl etion of necessary |aboratory tests; and

(C) The obtaining, in accordance with constitutional requirenents,
of the suspect's version of the events.

If the initial investigation is inconplete, a prosecuting attorney
shoul d i nsist upon further investigation before a decision to prosecute
is made, and specify what the investigation needs to include.

(11) Exceptions

In certain situations, a prosecuting attorney may authorize filing
of a crimnal conplaint before the investigation is conplete if:

(A) Probabl e cause exists to believe the suspect is guilty; and

(B) The suspect presents a danger to the community or is likely to
flee if not apprehended; or

(C© The arrest of the suspect is necessary to conplete the
i nvestigation of the crine.

In the event that the exception to the standard is applied, the
prosecuting attorney shall obtain a conmtnent fromthe | aw enforcenent
agency involved to conplete the investigation in a tinely manner. |f
t he subsequent investigation does not produce sufficient evidence to
meet the normal charging standard, the conplaint should be dism ssed.

(ti1) Investigation Techni ques

The prosecutor should be fully advised of the investigatory
techni ques that were used in the case investigation including:

(A) Pol ygraph testing;

(B) Hypnosis;

(C Electronic surveillance;

(D) Use of informants.

(iv) Pre-Filing D scussions with Defendant

Di scussions wth the defendant or his/her representative regarding
the selection or disposition of charges may occur prior to the filing
of charges, and potential agreenments can be reached.

p. 7 HB 1966. SL
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(v) Pre-Filing D scussions with Victin(s)

Di scussions wth the wvictims) or victins' representatives
regardi ng the selection or disposition of charges may occur before the
filing of charges. The discussions may be considered by the prosecutor
in charging and di sposition decisions, and shoul d be considered before
reachi ng any agreenent with the defendant regardi ng these deci sions.

Passed by the House January 13, 2006.

Passed by the Senate March 3, 2006.

Approved by the Governor March 28, 2006.

Filed in Ofice of Secretary of State March 28, 2006.
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