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HOUSE BI LL 3011

Passed Legi sl ature - 2008 Regul ar Sessi on
State of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Representatives Loom s, Rodne, and Kell ey

Read first tinme 01/21/08. Referred to Committee on |nsurance,
Fi nanci al Servi ces & Consumer Protection.

AN ACT Relating to safeguarding securities owned by insurers;
anmendi ng RCW 48. 13. 450, 48. 13. 455, 48. 13. 460, 48.13. 465, 48.13.475, and
48. 13.490; and adding a new section to chapter 48.13 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW48.13.450 and 2000 ¢ 221 s 1 are each anended to read
as follows:

The definitions in this section apply throughout RCW 48. 13. 450
t hrough 48.13.475 unless the context clearly requires otherw se.

(1) "Agent" neans a national bank, state bank, trust conpany, or
broker/dealer that maintains an account in its nane in a clearing
corporation or that is a nenber of the federal reserve system and
through which a custodian participates in a clearing corporation,
including the treasury/reserve automated debt entry securities system
(TRADES) or treasury direct systens; except that with respect to
securities issued by institutions organi zed or existing under the | aws
of a foreign country or securities used to neet the deposit
requi renents pursuant to laws of a foreign country as a condition of
doing business therein, "agent" may include a corporation that is
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organi zed or existing under the laws of a foreign country and that is
legally qualified under those laws to accept custody of securities.

(2) "Broker/dealer" neans a broker or dealer as defined in RCW
62A.8-102(1)(c), that is registered wth and subject to the
jurisdiction of the securities and exchange conm ssion, nmintains
nenbership in the securities investor protection corporation, and has
a tangible net worth equal to or greater than two hundred fifty mllion
doll ars.

((2)) (3) "Cearing corporation” nmeans a ((depoesttory))
corporation ((wheh—maintalns—abook—entry—accountingsystemand—which
mreets—the regquirerents—eof)) as defined in RCW62A. 8-102(1)(e) that is

organi zed for the purpose of effecting transactions in securities by
conputeri zed book-entry, except that with respect to securities issued
by institutions organized or existing under the laws of any foreign
country or securities used to neet the deposit requirenents pursuant to
the laws of a foreign country as a condition of doing business therein,
"clearing corporation” nmay include a corporation that is organized or
exi sting under the laws of any foreign country and is legally qualified
under such laws to effect transactions in securities by conputerized
book-entry. "Clearing corporation” also includes treasury/reserve
autonat ed debt entry securities systemand treasury direct book-entry
securities systens established pursuant to 31 U.S.C Sec. 3100 et seq.
12 U S.C pt. 391, and 5 U.S.C. pt. 301.

((3))) (4) "Comm ssioner" means the insurance conm ssioner of the
state of Washi ngt on.

HB 3011. PL p. 2
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)b || I . I he_banki horiti .
. domicild L Lacl : || he L . hority.
6—atfHed)) (5) "Custodian" neans ((eHther—a—partiecipating
‘ ol . . | . on. both. Lified
custodi an does not include a broker)).

(a) A national bank, state bank, or trust conpany that shall, at
all tines acting as a custodian, be no less than adequately capitalized
as determined by the standards adopted by United States banking
requlators and that is regulated by either state banking laws or is a
nenber of the federal reserve systemand that is legally qualified to
accept custody of securities; except that with respect to securities
issued by institutions organized or existing under the laws of a
foreign country, or securities used to neet the deposit requirenents
pursuant to laws of a foreign country as a condition of doing business
therein, "custodian” may include a bank or trust conpany incorporated
or organi zed under the laws of a country other than the United States
that is requlated as such by that country's governnent or an agency
thereof that shall at all tines acting as a custodian be no | ess than
adequately capitalized as determ ned by the standards adopted by the
international banking authorities and legally qualified to accept
custody of securities; or

(b) A broker/dealer.

(6) "Custodied securities" neans securities held by the custodian
or its agent or in a clearing corporation, Including the
treasury/reserve automated debt equity securities system (TRADES) or
treasury direct systens.

(7) "Securities" neans instrunents as defined in RCW 62A. 8-
102(1) (o).

(8) "Securities certificate" has the sanme neaning as in RCW
62A. 8-102(1)(d).

(9) "Tangi ble net worth" neans shareholders equity, less intangible
assets, as reported in the broker/dealer's nost recent annual or
transition report pursuant to section 13 or 15(d) of the securities
exchange act of 1934 (S.E.C. Form 10-K) filed with the securities and
exchange conmi ssion

(10) "Treasury/reserve autonated debt entry securities systent
("TRADES") and "treasury direct" nean book-entry securities systens
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establi shed pursuant to 31 U. S.C. Sec. 3100 et seq., 12 U S.C._ pt. 391,
and 5 U.S.C. pt. 301, with the operation of TRADES and treasury direct
subject to 31 CF.R pt. 357 et seq.

Sec. 2. RCW48. 13.455 and 2000 ¢ 221 s 2 are each anended to read
as follows:

Not wi t hst andi ng any other provision of law, a donestic insurance
conpany may deposit or arrange for the deposit of securities held in or
purchased for its general account and its separate accounts in a
clearing corporation ((er—the—federal—reserve—book-—entry—seeurities
syster). Wien securities are deposited with a clearing corporation,
securities certificates representing securities of the sane class of
the sane issuer may be nerged and held in bulk in the nane of the
nom nee of such clearing corporation wth any other securities
deposited with such clearing corporation by any person, regardless of
the ownership of such securities, and securities «certificates
representing securities of small denom nations may be nerged into one
or nore certificates of |larger denom nations. The records of any

( ( partietpating—FHnanetal—+hastHtuyt+on)) custodian through which an
i nsurance conpany hol ds securities ((iAthefederal+reservebook—ent+ry

shall at all tinmes show that such securities are held for such
i nsurance conpany and for which accounts thereof. Ownership of, and
other interests in, such securities nmay be transferred by bookkeepi ng
entry on the books of such clearing corporation ((er—+n—thefederal
reserve—book-—entry—securtttes—systen) ) w thout ( (—HA—etther—ease))
physical delivery of securities certificates representing such
securities.

Sec. 3. RCW48.13.460 and 2000 ¢ 221 s 3 are each anended to read
as follows:

The followwing are the only authorized nethods of holding
securities:

(1) A donestic insurance conpany may hold securities in definitive
certificates;

(2) A donestic insurance conpany may, pursuant to an agreenent,

HB 3011. PL p. 4
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designate a (( o . T Lol , , , , :

Hs)) custodi an through which it can transact and naintain book-entry
securities on behalf of the insurance conpany; or

(3) A donestic insurance conpany may, pursuant to an agreenent,
participate in depository systens of clearing corporations directly or
t hrough a custodi an ((bank)).

Sec. 4. RCW48. 13.465 and 2000 ¢ 221 s 4 are each anended to read
as follows:

A donestic insurance conpany using the nethods of holding
securities under RCW 48.13.460 (2) or (3) is required to receive a
confirmation from

(1) The {((part+etrpattng—Hnanetal—tnsttutton—er—the—guab-ted) )
cust odi an whenever securities are received or surrendered pursuant to
t he donmestic insurance conpany's instructions to a securities broker;
or

(2) The securities broker provided that the domestic insurance
conpany has given the ((partietpating—FHrnaneral—tnstitution—or
gual+f+ed)) custodian and the securities broker matching instructions
authorizing the transaction, which have been confirmed by the

( ( partietpating—FHranctlal—+nsttution—or—qualift+ed)) custodian prior to

surrendering funds or securities to conduct the transaction.

Sec. 5. RCW48.13.475 and 2000 ¢ 221 s 6 are each anended to read
as follows:

(1) Notwithstanding the nmmintenance of securities wth a
((gualifi+ed)) custodian pursuant to agreenent, if the comm ssioner:

(a) Has reasonabl e cause to believe that the donestic insurer

(i) I's conducting its business and affairs in such a manner as to
threaten to render it insolvent;

(1i) I's in a hazardous condition or is conducting its business and
affairs in a manner that is hazardous to its policyholders, creditors,
or the public; or

(ii1) Has commtted or is conmtting or has engaged or is engagi ng
in any act that would constitute grounds for rendering it subject to
rehabilitation or |iquidation proceedings; or

(b) Determnes that irreparable loss and injury to the property and
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busi ness of the donestic insurer has occurred or may occur unless the
comm ssioner acts imedi ately;
then the comm ssioner may, w thout hearing, order the insurer and the
((gualifi+ed)) custodian pronptly to effect the transfer of the
securities to another ((gual++ed)) custodian approved by the
conmmi ssioner. Upon receipt of the order, the ((gual++ed)) custodi an
shal |l pronptly effect the transfer of the securities. Notw thstanding
t he pendency of any hearing or request for hearing, the order shall be
conplied with by those persons subject to that order. Any challenge to
the validity of the order shall be made under chapter 48.04 RCW
however, the stay of action provisions of RCW48.04.020 do not apply.
It is the responsibility of both the insurer and the ((guatited))
custodian to oversee that conpliance wth the order is conpleted as
expeditiously as possible. Upon receipt of an order, there shall be no
trading of the securities wthout specific instructions from the
comm ssioner until the securities are received by the new ((guatfied))
custodi an, except to the extent trading transactions are in process on
the day the order is received by the insurer and the failure to
conplete the trade may result in loss to the insurer's account.
| ssuance of an order does not affect the ((guabkf+ed)) custodian's
liabilities with regard to the securities that are the subject of the
order.

(2) No person other than the insurer has standing at the hearing by
the comm ssioner or for any judicial review of the order.

Sec. 6. RCW 48. 13. 490 and 2000 ¢ 221 s 7 are each anended to read
as foll ows:

The comm ssi oner nay adopt rul es ((teo—+nplerent—andadmnster—ROWN
48-13-450—through—48-13-4745)) governing the deposit by insurance

conpani es  of securities wth <clearing corporations, i ncl udi ng
establishing standards for national banks, state banks, trust
conpani es, and brokers/dealers to qualify as custodians for insurance
conpany securities.

NEW SECTION. Sec. 7. A new section is added to chapter 48.13 RCW
to read as foll ows:
(1) An insurance conpany may, by witten agreenent wth a

HB 3011. PL p. 6
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custodi an, provide for the custody of its securities wth that
custodi an. The securities that are the subject of the agreenent may be
hel d by the custodian or its agent or in a clearing corporation.

(2) The agreement shall be in witing and shall be authorized by a
resolution of the board of directors of the insurance conpany or of an
authorized commttee of the board. The terns of the agreenent shal
conply with the foll ow ng:

(a) Securities certificates held by the custodian shall be held
separate fromthe securities certificates of the custodian and all of
its custoners;

(b) Securities held indirectly by the custodi an and securities in
a clearing corporation shall be separately identified on the
custodian's official records as being owned by the insurance conpany.
The records shall identify which securities are held by the custodi an
or by its agent and which securities are in a clearing corporation. |If
the securities are in a clearing corporation, the records shall also
identify where the securities are and the nane of the clearing
corporation; and if the securities are held by an agent, the records
shall also identify the nane of the agent;

(c) Al custodied securities that are registered shall be
regi stered in the nane of the conpany or in the nanme of the nom nee of
t he conpany or in the nane of the custodian or its nomnee, or, if in
a clearing corporation, in the nanme of the clearing corporation or its
nom nee;

(d) Custodied securities shall be held subject to the instructions
of the insurance conpany and shall be w thdrawabl e upon the demand of
the insurance conpany, except custodied securities used to neet the
deposit requirenents;

(e) The custodian shall be required to send or cause to be sent to
the insurance conpany a confirmation of all transfers of custodied
securities to or from the account of the insurance conpany.
Confirmation of all transfers shall be provided to the insurance
conpany in hard copy or electronic format. In addition, the custodian
shall be required to furnish, no less than nonthly, the insurance
conpany with reports of various holdings of custodied securities at
times and containing information reasonably requested by the insurance
conpany. The custodian's trust conmttee's annual reports of its

p. 7 HB 3011. PL
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review of the insurer trust accounts shall also be provided to the
insurer. Reports and verifications may be transmtted in electronic or
paper fornmat;

(f) During the course of the custodian's regul ar business hours, an
of ficer or enployee of the insurance conpany, an independent accountant
selected by the insurance conpany, and a representative of an
appropriate regulatory body shall be entitled to examne, on the
prem se of the custodian, the custodian's records relating to the
custodied securities, but only upon furnishing the custodian wth
witten instructions to that effect froman appropriate officer of the
I nsurance conpany;,

(g) The custodian and its agents shall be required to send to the
I nsurance conpany:

(1) Al reports that they receive from a clearing corporation on
their respective systens of internal accounting control; and

(11) Reports prepared by outside auditors on the custodians or its
agents internal accounting control of custodied securities that the
I nsurance conpany nay reasonably request;

(h) The custodian shall maintain records sufficient to determ ne
and verify information relating to custodied securities that may be
reported in the insurance conpany's annual statenment and supporting
schedules and information required in an audit of the financial
statenments of the insurance conpany;

(1) The custodian shall provide, upon witten request from an
appropriate officer of the insurance conpany, the appropriate
af fidavits;

(Jj) A national bank, state bank, or trust conpany shall secure and
mai ntai n i nsurance protection in an adequate anount covering the bank's
or trust conpany's duties and activities as custodian for the insurer's
assets, and shall state in the custody agreenent that the protection is
in conpliance with the requirenents of the custodian's banking
regul at or. A Dbroker/dealer shall secure and nmintain insurance
protection for each insurance conpany's custodi ed securities in excess
of that provided by the securities investor protection corporation in
an anount equal to or greater than the market val ue of each respective
i nsurance conpany's custodied securities. The comm ssioner may
determ ne whether the type of insurance is appropriate and whet her the
anount of coverage i s adequat e;

HB 3011. PL p. 8
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(k) The custodian shall be obligated to indemify the insurance
conpany for any loss of <custodied securities occasioned by the
negl i gence or dishonesty of the custodian's officers or enployees or
agent s, or burgl ary, r obbery, hol dup, t heft, or myst eri ous
di sappearance, including | oss by danage or destruction;

(I') I'n the event that there is a |l oss of custodied securities for
which the custodian shall be obligated to indemify the insurance
conpany as provided in (k) of this subsection, the custodian shall
pronptly replace the securities of the value thereof and the val ue of
any loss of rights or privileges resulting fromthe | oss of securities;

(m The custodian will not be liable for a failure to take an
action required under the agreenent in the event and to the extent that
the taking of the action is prevented or delayed by war (whether
declared or not, including existing wars), revolution, insurrection
riot, civil commotion, accident, fire, explosion, |abor stoppage and
strikes, laws, regulations, orders, or other acts of any governnental
authority, which are beyond its reasonable control;

(n) In the event that the custodian gains entry in a clearing
corporation through an agent, there shall be an agreenent between the
cust odi an and the agent under which the agent shall be subject to the
sane liability for loss of custodied securities as the custodi an.
However, if the agent is subject to regulation under the laws of a
jurisdiction that are different fromthe |laws of the jurisdiction that
regul ates the custodian, the conm ssioner nmy accept a standard of
liability applicable to the agent that is different fromthe standard
of liability applicable to the custodi an;

(o) The custodian shall provide witten notification to the office
of the insurance comm ssioner if the custodial agreement with the
insurer has been termnated or if one hundred percent of the account
assets in any one custody account have been wthdrawn. Thi s
notification shall be remtted to the conmssioner wthin three
busi ness days of the w thdrawal of one hundred percent of the account
asset s.

- END ---
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