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SENATE BI LL 5355

AS AMENDED BY THE HOUSE
Passed Legislature - 2013 Regul ar Sessi on
State of WAshi ngton 63rd Legislature 2013 Regul ar Session

By Senat ors Hol mgui st Newbry, Conway, Kohl-Wlles, and Keiser; by
request of Enpl oynment Security Departnent

Read first tine 01/28/13. Referred to Commttee on Commerce & Labor.

AN ACT Relating to inplenenting the wunenploynent insurance
integrity provisions of the federal trade adjustnent assistance
extension act of 2011; anending RCW 50.16.010, 50.20.070, 50.29.021
and 50. 20.190; creating a new section; and providing an effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWH50.16.010 and 2012 ¢ 198 s 11 are each anended to read
as follows:

(1) There shall be maintained as special funds, separate and apart
from all public noneys or funds of this state an unenploynent
conpensation fund and an adm ni strative contingency fund, which shal
be adm nistered by the conmm ssioner exclusively for the purposes of
this title, and to which RCW43. 01. 050 shall not be applicable.

(2) (a) The unenpl oynent conpensation fund shall consist of:

(i) Al contributions collected under RCW50. 24. 010 and paynents in
l[ieu of contributions collected pursuant to the provisions of this
title;

(11) Any property or securities acquired through the use of noneys
bel ongi ng to the fund;

(ti1) Al earnings of such property or securities;

p. 1 SB 5355. SL
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(iv) Any noneys received fromthe federal unenploynent account in
t he unenpl oynment trust fund in accordance with Title XIl of the social
security act, as anended;

(v) Al noney recovered on official bonds for |osses sustained by
t he fund;

(vi) Al noney credited to this state's account in the unenpl oynent
trust fund pursuant to section 903 of the social security act, as
amended;

(vit) Al noney received from the federal government  as
rei nbursenent pursuant to section 204 of the federal-state extended
conpensation act of 1970 (84 Stat. 708-712; 26 U S.C. Sec. 3304);
((and))

(viii) The portion of the additional penalties as provided in RCW
50.20.070(2) that is fifteen percent of the anpunt of benefits overpaid
or deened overpaid; and

(ix) Al noneys received for the fund fromany ot her source.

(b) Al noneys in the unenploynent conpensation fund shall be
comm ngl ed and undi vi ded.

(3)(a) Except as provided in (b) of this subsection, the
adm ni strative contingency fund shall consist of:

(1) Al interest on delinquent contributions collected pursuant to
this title;

(i) Al fines and penalties collected pursuant to the provisions
of this title,_except the_ portion_of the_ additional penalties_as
provided in RCW50.20.070(2) that is fifteen percent of the anount of
benefits overpaid or deened over pai d;

(tii) Al sunms recovered on official bonds for |osses sustained by
t he fund; and

(1v) Revenue received under RCW50. 24. 014.

(b) Al fees, fines, forfeitures, and penalties collected or
assessed by a district court because of the violation of this title or
rul es adopted under this title shall be remtted as provided in chapter
3.62 RCW

(c) Except as provided in (d) of this subsection, noneys avail able
in the adm ni strative contingency fund, other than noney in the speci al
account created under RCW 50.24.014, shall be expended upon the
direction of the comm ssioner, wth the approval of the governor,

SB 5355. SL p. 2
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whenever it appears to himor her that such expenditure is necessary
solely for

(1) The proper admnistration of this title and that insufficient
federal funds are available for the specific purpose to which such
expenditure is to be made, provided, the noneys are not substituted for
appropriations fromfederal funds which, in the absence of such noneys,
woul d be made avail abl e.

(1i) The proper admnistration of this title for which purpose
appropriations from federal funds have been requested but not yet
received, provided, the admnistrative contingency fund wll be
rei mbursed upon recei pt of the requested federal appropriation.

(tii) The proper adm nistration of this title for which conpliance
and audit issues have been identified that establish federal clains
requiring the expenditure of state resources in resolution. Cains
must be resolved in the following priority: First priority is to
provide services to eligible participants wthin the state; second
priority is to provide substitute services or programsupport; and | ast
priority is the direct paynent of funds to the federal governnent.

(d) (i) During the 2007-2009 fiscal biennium noneys available in
the adm ni strative contingency fund, other than noney in the special
account created under RCW 50.24.014(1)(a), shall be expended as
appropriated by the |l egislature for: (A The cost of the job skills or
wor ker retraining progranms at the community and technical coll eges and
admnistrative costs at the state board for comunity and technica
col l eges; and (B) reenpl oynent services such as business and project
devel opnent assi stance, |ocal econom c devel opnment capacity buil ding,
and | ocal econom c devel opnent financial assistance at the departnent
of commerce. The remaining appropriation my be expended as specified
in (c) of this subsection.

(1i1) During the 2009-2011 fiscal biennium noneys available in the
adm ni strative contingency fund, other than noney in the special
account created under RCW 50.24.014(1)(a), shall be expended by the
departnment of social and health services as appropriated by the
| egi sl ature for enploynent and training services and progranms in the
Wor kFi rst program and for the adm nistrative costs of state agencies
participating in the WrkFirst program The remai ning appropriation
may be expended as specified in (c) of this subsection.

p. 3 SB 5355. SL
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(4) Money in the special account created under RCW50. 24.014(1) (a)
may only be expended, after appropriation, for the purposes specified
in this section and RCW 50.62.010, 50.62.020, 50.62.030, 50.24.014,
50. 44. 053, and 50. 22. 010.

Sec. 2. RCWH50.20.070 and 2007 ¢ 146 s 7 are each anended to read
as follows:

(1) Wth respect to determnations delivered or mailed before
January 1, 2008, an individual is disqualified for benefits for any
week he or she has knowi ngly nmade a fal se statenent or representation
involving a material fact or knowngly failed to report a material fact
and, as a result, has obtained or attenpted to obtain any benefits
under the provisions of this title, and for an additional twenty-six
weeks beginning with the first week for which he or she conpletes an
otherwi se conpensable claim for waiting period credit or benefits
following the date of the delivery or mailing of the determ nation of
di squalification under this section. However, such disqualification
shall not be applied after two years have el apsed fromthe date of the
delivery or mailing of the determ nation of disqualification under this
section.

(2) Wth respect to determ nations delivered or nmailed on or after
January 1, 2008:

(a) An individual is disqualified for benefits for any week he or
she has knowi ngly nmade a fal se statenment or representation involving a
material fact or knowngly failed to report a material fact and, as a
result, has obtained or attenpted to obtain any benefits under the
provisions of this title;

(b) An individual disqualified for benefits under this subsection
for the first tinme is al so.

(i) Disqualified for an additional twenty-six weeks beginning with
the Sunday of the week in which the determnation is mailed or
del i vered; and

(ii) Wth respect to determ nations delivered or mailed on or after
Oct ober 20, 2013, subject to_an additional penalty of fifteen percent
of the ampunt of benefits overpaid or deened over pai d;

(c) An individual disqualified for benefits under this subsection
for the second tine is also disqualified for an additional fifty-two
weeks beginning with the Sunday of the week in which the determ nation

SB 5355. SL p. 4
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is mailed or delivered, and is subject to an additional penalty of
twenty-five percent of the anmount of benefits overpaid or deened
over pai d;

(d) An individual disqualified for benefits under this subsection
a third tinme and any tine thereafter is also disqualified for an
addi tional one hundred four weeks beginning with the Sunday of the week
in which the determnationis nailed or delivered, and is subject to an
addi tional penalty of fifty percent of the anobunt of benefits overpaid
or deened over pai d.

(3) Al penalties collected under this section nust be expended for
the proper admnistration of this title as authorized under RCW
50. 16. 010 and for no ot her purposes.

(4) All overpaynments and penalties established by such
determ nation of disqualification nust be collected as otherw se
provided by this title.

Sec. 3. RCW50.29.021 and 2011 ¢ 4 s 14 are each anmended to read
as follows:

(1) This section applies to benefits charged to the experience
rati ng accounts of enployers for clainms that have an effective date on
or after January 4, 2004.

(2)(a) An experience rating account shall be established and
mai nt ai ned for each enployer, except enployers as described in RCW
50. 44. 010, 50.44.030, and 50.50.030 who have properly elected to make
paynments in lieu of contributions, taxable |ocal government enployers
as described in RCW50. 44. 035, and those enployers who are required to
make paynents in lieu of contributions, based on existing records of
t he enpl oynent security departnent.

(b) Benefits paid to an eligible individual shall be charged to the
experience rating accounts of each of such individual's enployers
during the individual's base year in the sane ratio that the wages paid
by each enployer to the individual during the base year bear to the
wages paid by all enployers to that individual during that base year,
except as otherw se provided in this section.

(c) Wien the eligible individual's separating enployer is a covered
contribution paying base year enployer, benefits paid to the eligible
i ndi vidual shall be charged to the experience rating account of only

p. 5 SB 5355. SL
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the individual's separating enployer if the individual qualifies for
benefits under:

(i) RCW50.20.050 (1)(b)(i) or (2)(b)(i), as applicable, and becane
unenpl oyed after having worked and earned wages in the bona fide work;
or

(ii) RCW 50.20.050 (1)(b) (v) through (x) or (2)(b) (v) through
(x).

(3) The legislature finds that certain benefit paynents, in whole
or in part, should not be charged to the experience rating accounts of
enpl oyers except those enpl oyers described i n RCW50. 44. 010, 50. 44. 030,
and 50.50.030 who have properly elected to nmake paynents in lieu of
contributions, taxable |ocal governnent enployers described in RCW
50. 44. 035, and those enployers who are required to make paynents in
lieu of contributions, as follows:

(a) Benefits paid to any individual later determned to be
i neligible shall not be charged to the experience rating account of any
contri bution payi ng enpl oyer ( (—Hewever—when—a—benrefHit—elatmbecores
Hvak-d —due —te —an —arendrent —oF —adustent —ofb —a—report —where—the
enployer—FatHed—to—report—or —naccuratelby—reported—hours—worked—or
FeHHHeFa%+en—paké——e#—be%h——a##—beneﬁkks—pa+d—w+¥#—be—eha#ged—Pe—%he

wor-ked—or—repuneratb-on—patd—or —both—shatlH—rerrburse—the—trust—fund

er—naceuratereport—or—reports)), except as provided in subsection (5)

of this section

(b) Benefits paid to an individual filing under the provisions of
chapter 50.06 RCWshall not be charged to the experience rating account
of any contri bution paying enployer only if:

(1) The individual files under RCW 50.06.020(1) after receiving
crime victins' conpensation for a disability resulting froma nonwor k-
rel ated occurrence; or

(ii) The individual files under RCW50. 06. 020(2).

(c) Benefits paid which represent the state's share of benefits
payabl e as extended benefits defined under RCW 50.22.010(6) shall not

SB 5355. SL p. 6
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be charged to the experience rating account of any contribution paying
enpl oyer.

(d) I'n the case of individuals who requalify for benefits under RCW
50. 20. 050 or 50.20.060, benefits based on wage credits earned prior to
the disqualifying separation shall not be charged to the experience
rating account of the contribution paying enployer from whom that
separation took pl ace.

(e) Benefits paid to an individual who qualifies for benefits under
RCW 50.20.050 (1)(b) (iv) or (xi) or (2)(b) (iv) or (xi), as
applicable, shall not be charged to the experience rating account of
any contribution payi ng enpl oyer.

(f) Wth respect to clains with an effective date on or after the
first Sunday following April 22, 2005, benefits paid that exceed the
benefits that woul d have been paid if the weekly benefit amount for the
cl ai m had been determ ned as one percent of the total wages paidin the
i ndi vidual 's base year shall not be charged to the experience rating
account of any contribution paying enployer. This subsection (3)(f)
does not apply to the calculation of contribution rates under RCW
50.29.025 for rate year 2010 and thereafter.

(g) The forty-five dollar increase paid as part of an individual's
weekl y benefit anmount as provided in RCW50. 20. 1201 and the twenty-five
dol lar increase paid as part of an individual's weekly benefit anount
as provided in RCW 50.20.1202 shall not be charged to the experience
rating account of any contri bution payi ng enpl oyer.

(h) Wth respect to clains where the m ni num anount payabl e weekly
is increased to one hundred fifty-five dollars pursuant to RCW
50. 20.1201(3), benefits paid that exceed the benefits that would have
been paid if the mninmm anount payable weekly had been cal cul ated
pursuant to RCW50. 20. 120 shall not be charged to the experience rating
account of any contribution payi ng enpl oyer.

(i) Upon approval of an individual's training benefits plan
submtted in accordance with RCW 50.22.155(2), an individual 1is
considered enrolled in training, and regular benefits beginning with
the week of approval shall not be charged to the experience rating
account of any contribution payi ng enpl oyer.

(j) Training benefits paid to an individual under RCW 50.22.155
shall not be charged to the experience rating account of any
contribution paying enpl oyer.

p. 7 SB 5355. SL
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(4)(a) A contribution paying base year enployer, except enployers
as provided in subsection (6) of this section, not otherwi se eligible
for relief of charges for benefits under this section, may recei ve such
relief if the benefit charges result from paynent to an individual who:

(i) Last left the enploy of such enployer voluntarily for reasons
not attributable to the enpl oyer;

(i1) Was discharged for m sconduct or gross m sconduct connected
with his or her work not a result of inability to neet the m nimumjob
requi renments;

(ti1) I's unenployed as a result of closure or severe curtail ment of
operation at the enployer's plant, building, worksite, or other
facility. This closure nust be for reasons directly attributable to a
cat astrophi c occurrence such as fire, flood, or other natural disaster;

(iv) Continues to be enployed on a regularly schedul ed pernmanent
part-tine basis by a base year enployer and who at sone tine during the
base year was concurrently enpl oyed and subsequently separated from at
| east one ot her base year enployer. Benefit charge relief ceases when
the enpl oynment rel ationship between the enpl oyer requesting relief and
the claimant is termnated. This subsection does not apply to shared
wor k enpl oyers under chapter ((56-06{f50-606})) 50.60 RCW or

(v) Was hired to replace an enployee who is a nenber of the
mlitary reserves or National Guard and was called to federal active
mlitary service by the president of the United States and is
subsequently laid off when that enployee is reenployed by their
enpl oyer upon release from active duty within the tinme provided for
reenpl oynent in RCW73. 16. 035.

(b) The enpl oyer requesting relief of charges under this subsection
must request relief in witingwthin thirty days followwng mailing to
the last known address of the notification of the valid initial
determnation of such claim stating the date and reason for the
separation or the ~circunstances of continued enploynent. The
comm ssioner, wupon investigation of the request, shall determ ne
whet her relief should be granted.

(5) When a benefit claim becones invalid due to an anendnent or
adjustnent _of a_report where the_ enployer failed to_ report or
i naccurately reported hours worked or renuneration paid, or both, all
benefits paid will be charged to_the experience rating account of the
contribution paying enployer or_ enployers that originally filed the

SB 5355. SL p. 8
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i nconplete or inaccurate report or reports. An enployer who reinmburses
the trust fund for benefits paid to workers and who fails to report or

i haccurately reported hours worked or renuneration paid, or both, shal
rei nburse the trust fund for all benefits paid that are based on the
originally filed inconplete or inaccurate report or reports.

(6) An enployer's experience rating account may not be relieved of
charges for a benefit paynent and an enpl oyer who reinburses the trust
fund for benefit paynments may not be credited for a benefit paynent if
a benefit paynment was nade because the enployer or enployer's agent
failed to respond tinely or_ adequately to a witten request of the
departnent for_ information relating to the claim or_clains_wthout
establishing good cause for the failure and the enpl oyer or enployer's
agent has a_ pattern of such failures. The conmmi ssioner has the
authority to determ ne whether the_ enpl oyer has good cause under this
subsecti on.

(a) For the purposes of this subsection, "adequately" neans
providing accurate information of sufficient quantity and quality that
woul d allow a reasonable person to determne eligibility for benefits.

(b)(i) For_ the purposes_of this_ subsection, "pattern" neans_a
benefit paynment was_nmade_ because_ the_ enployer or _enployer's_ agent
failed to respond tinely or_ adequately to a witten request of the
departnent for information relating to a claim or clainms_wthout
establishing good cause for the failure, if the greater of the
following calculations for an enployer is net:

(A) At least three tinmes in the previous two years; or

(B) Twenty percent of the total current clains against the
enpl oyer.

(ii) If an enployer's agent is utilized, a pattern is established
based on_each individual client enployer that the enployer's agent
represents.

Sec. 4. RCWH50.20.190 and 2011 ¢ 301 s 17 are each anended to read
as foll ows:
(1) An individual who is paid any anount as benefits under this

title to which he or she is not entitled shall, unless otherw se
relieved pursuant to this section, be liable for repaynent of the
anount overpaid. The departnent shall issue an overpaynent assessnent

setting forth the reasons for and the anount of the overpaynent. The

p. 9 SB 5355. SL
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anount assessed, to the extent not collected, may be deducted from any
future benefits payable to the individual: PROVI DED, That in the
absence of a back pay award, a settlenent affecting the allowance of
benefits, fraud, msrepresentation, or wllful nondisclosure, every
determnation of liability shall be mailed or personally served not
| ater than two years after the close of or final paynent nade on the
individual's applicable benefit year for which the purported
over paynent was made, whichever is later, unless the nerits of the
claimare subjected to adm nistrative or judicial reviewin which event
the period for serving the determ nation of liability shall be extended
to allowservice of the determnation of liability during the six-nonth
period follow ng the final decision affecting the claim

(2) The comm ssioner may wai ve an overpaynent if the conmm ssioner
finds that the overpaynent was  not the result of fraud,
m srepresentation, wllful nondisclosure, or fault attributable to the
i ndi vidual and that the recovery thereof would be against equity and
good consci ence( (—PROV-BED—HOAEVER—TFhat—the)). \Wen determ ning
whet her the recovery would be_against equity and good conscience, the
departnent nust consider whether the enployer or enployer's agent
failed to respond tinely and adequately to a witten request of the
departnent for_ information relating to the claim or_clains_wthout
establishing good cause for the failure pursuant to RCW50.29.021(6).
An overpaynent ((se)) waived under this subsection shall be charged
against the individual's applicable entitlenent for the eligibility
period containing the weeks to which the overpaynent was attributed as
t hough such benefits had been properly paid.

(3) Any assessnent herein provided shall constitute a determ nation
of liability fromwhich an appeal may be had in the same manner and to
the sane extent as provided for appeals relating to determnations in
respect to clainms for benefits: PROVI DED, That an appeal from any
determ nation covering overpaynent only shall be deened to be an appeal
from the determnation which was the basis for establishing the
overpaynment unless the nerits involved in the issue set forth in such
determ nation have already been heard and passed upon by the appea
tribunal . If no such appeal is taken to the appeal tribunal by the
individual wthin thirty days of the delivery of the notice of
determ nation of liability, or within thirty days of the mailing of the
noti ce of determ nation, whichever is the earlier, the determ nation of

SB 5355. SL p. 10
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liability shall be deenmed conclusive and final. Wenever any such
notice of determnation of liability becones conclusive and final, the
conmm ssi oner, upon giving at |east twenty days' notice, using a method
by which the mailing can be tracked or the delivery can be confirned,
may file with the superior court clerk of any county within the state
a warrant in the anmount of the notice of determnation of liability
plus a filing fee under RCW 36.18.012(10). The clerk of the county
where the warrant is filed shall imredi ately designate a superior court
cause nunber for the warrant, and the clerk shall cause to be entered
in the judgnent docket under the superior court cause nunber assigned
to the warrant, the nanme of the person(s) nmentioned in the warrant, the
anount of the notice of determnation of liability, and the date when
the warrant was filed. The anmount of the warrant as docketed shal
becone a lien upon the title to, and any interest in, all real and
personal property of the person(s) against whomthe warrant is issued,
the sane as a judgnent in a civil case duly docketed in the office of
such clerk. A warrant so docketed shall be sufficient to support the
i ssuance of wits of execution and wits of garnishnment in favor of the
state in the manner provided by law for a civil judgnent. A copy of
the warrant shall be mailed within five days of its filing with the
clerk to the person(s) nmentioned in the warrant using a nmethod by which
the mailing can be tracked or the delivery can be confirmned.

(4) On request of any agency which admnisters an enploynment
security law of another state, the United States, or a foreign
governnent and which has found in accordance with the provisions of
such law that a claimant is liable to repay benefits received under
such law, the comm ssioner may coll ect the anmount of such benefits from
the claimant to be refunded to the agency. |In any case in which under
this section a claimant is liable to repay any anount to the agency of
another state, the United States, or a foreign governnent, such anounts
may be collected without interest by civil action in the nanme of the
comm ssioner acting as agent for such agency if the other state, the
United States, or the foreign governnent extends such collection rights
to the enploynent security departnent of the state of Washi ngton, and
provided that the court costs be paid by the governnental agency
benefiting fromsuch coll ection.

(5) Any enployer who is a party to a back pay award or settl enent
due to loss of wages shall, wthin thirty days of the award or

p. 11 SB 5355. SL
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settlenment, report to the departnent the anmount of the award or
settlenment, the name and social security nunber of the recipient of the
award or settlenent, and the period for which it is awarded. Wen an
i ndi vi dual has been awarded or receives back pay, for benefit purposes
t he anbunt of the back pay shall constitute wages paid in the period
for which it was awarded. For contribution purposes, the back pay
award or settlenent shall constitute wages paid in the period in which
it was actually paid. The follow ng requirenments shall al so apply:

(a) The enpl oyer shall reduce the amount of the back pay award or
settlenent by an anmount determ ned by the departnent based upon the
anount of unenpl oynent benefits received by the recipient of the award
or settlenment during the period for which the back pay award or
settl ement was awar ded,;

(b) The enpl oyer shall pay to the unenpl oynent conpensation fund,
in a manner specified by the conm ssioner, an anount equal to the
anount of such reducti on;

(c) The enpl oyer shall also pay to the departnent any taxes due for
unenpl oynent insurance purposes on the entire anount of the back pay
award or settlenent notw thstandi ng any reducti on nade pursuant to (a)
of this subsection;

(d) If the enployer fails to reduce the amount of the back pay
award or settlenent as required in (a) of this subsection, the
departnent shall issue an overpaynent assessnent agai nst the recipient
of the award or settlenment in the anount that the back pay award or
settl ement shoul d have been reduced; and

(e) If the enployer fails to pay to the departnent an anount equal
to the reduction as required in (b) of this subsection, the departnent
shal | issue an assessnent of liability against the enpl oyer which shal
be collected pursuant to the procedures for collection of assessnents
provi ded herein and i n RCW50. 24. 110.

(6) When an individual fails to repay an overpaynent assessnent
that is due and fails to arrange for satisfactory repaynent terns, the
conmm ssi oner shall inpose an interest penalty of one percent per nonth
of the outstanding bal ance. Interest shall accrue immediately on
over paynents assessed pursuant to RCW 50.20.070 and shall be inposed
when t he assessnent becones final. For any other overpaynent, interest
shall accrue when the individual has mssed two or nore of the
i ndi vidual's nmonthly paynments either partially or in full.
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(7) The departnent shall: (a) Conduct social security nunber
cross-match audits or engage in other nore effective activities that
ensure that individuals are entitled to all anobunts of benefits that
they are paid; and (b) engage in other detection and recovery of
over paynent and collection activities.

NEW SECTION. Sec. 5. If any part of this act is found to be in
conflict with federal requirenments that are a prescribed condition to
the allocation of federal funds to the state or the eligibility of
enployers in this state for federal wunenploynment tax credits, the
conflicting part of this act is inoperative solely to the extent of the
conflict, and the finding or determnation does not affect the
operation of the remainder of this act. Rules adopted under this act
must neet federal requirenents that are a necessary condition to the
receipt of federal funds by the state or the granting of federal
unenpl oynment tax credits to enployers in this state.

NEW_ SECTION. Sec. 6. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 7. This act takes effect October 20, 2013.

Passed by the Senate April 19, 2013.

Passed by the House April 9, 2013.

Approved by the Governor May 8, 2013.

Filed in Ofice of Secretary of State May 8, 2013.
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