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Brief Description: Concerning business corporations.

Sponsors: Senate Committee on Law & Justice (originally sponsored by Senators Pedersen,
Wellman, Rivers, Keiser, Dhingra, Kuderer, Cleveland, Saldafia, Randall, Darneille, Rolfes,
Das, Frockt, Carlyle, Wilson, C., Hunt and Stanford; by request of Washington State Bar
Association).

Brief Summary of Substitute Bill

* Establishes provisions regarding gender diversity on a corporation's board of
directors.

* Removes the specific listing of default and optional provisions that may be contained
in the articles of incorporation and bylaws.

* Establishes rules for making terms of filed documents or plans dependent on facts
objectively ascertainable outside the filed document or plan.

* Provides that a corporation may not vote shares owned by the corporation.

* Addresses standards for taking corporate action without a meeting or vote by written
consent.

Hearing Date: 2/14/20
Staff: Edie Adams (786-7180).
Background:

The Washington Business Corporations Act (WBCA) provides requirements for the creation,
organization, and operation of corporations and the relationship between shareholders, directors,
and officers of the corporation. Many of the provisions of the WBCA provide default rules that
may be altered or modified in the corporation's articles of incorporation or bylaws. The WBCA
is modeled largely after the American Bar Association's revised Model Business Corporations
Act (MBCA), which was last updated in 2016.

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.

House Bill Analysis -1- SSB 6037



The Corporate Act Revision Committee (CARC) of the Business Law Section of the Washington
State Bar Association periodically reviews the WBCA and makes recommendations for updating
the WBCA to keep it up to date with developments in the law and changes made to the MBCA
and to Delaware corporations law, which is considered a leading jurisdiction in corporate law.
The CARC recommends amendments to the WBCA addressing several areas to be more
consistent with the 2016 MBCA. In addition, the CARC recommends establishing standards
regarding gender diversity of a corporation's board of directors.

Board of Directors.

A corporation must have a board of directors unless the articles of incorporation or a shareholder
agreement dispenses with or limits the authority of the board of directors. Directors are elected
by the shareholders at the annual meeting of shareholders. All corporate powers must be
exercised by or under the authority of the board of directors, and the business and affairs of the
corporation must be managed under the direction of the board of directors, which has exclusive
authority as to the substantive decisions concerning management of the corporation's affairs,
except as limited by the articles of incorporation or shareholder agreement.

Articles of Incorporation and Bylaws.

The articles of incorporation and the bylaws are the governing documents for the corporation and
set forth rules with respect to numerous organizational and operational issues. The articles of
incorporation are required to include specified information such as the corporate name, number
of authorized shares, and registered agent. The WBCA provisions governing the articles of
incorporation and bylaws list many default rules that apply unless the articles of incorporation or
bylaws provide otherwise. Each of these default rules are also addressed in other substantive
provisions of the WBCA. In addition, the WBCA lists a number of other optional provisions
that may be included in the articles of incorporation or bylaws.

Voting of Corporate Shares.

With exceptions, each outstanding share of a corporation, regardless of class, is entitled to one
vote on each matter voted on at a shareholder's meeting. Shares of a corporation are not entitled
to vote if they are owned, directly or indirectly, by a second corporation which is a majority-
owned subsidiary of the corporation issuing the shares. This does not prohibit a corporation
from voting shares, including its own shares, that it holds in a fiduciary capacity. There is no
specific prohibition stating that shares are not entitled to vote if they are owned by, or otherwise
belong to, the corporation itself.

Corporate Action by Written Consent.

Corporate action that is required or permitted to be taken at a shareholder's meeting may be
approved by written consent without a meeting or vote if the action is approved by all
shareholders entitled to vote on the action. Corporate action may be approved by less than
unanimous written consent if the corporation is a privately held corporation and such approval is
authorized in the corporation's articles of incorporation. Action taken without a meeting is taken
by shareholder consent by a written or electronically-transmitted record.

The corporation must provide notice to shareholders that shareholder consents are being sought
and the notice must include the same information that would have been required to be included
in a notice of meeting at which the proposed corporate action would have been submitted for
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shareholder approval. A second notice stating that sufficient shareholder consents have been
executed must be given by the corporation promptly after delivery to the corporation of
shareholder consents sufficient to approve the action.

Summary of Bill:

Provisions of the Washington Business Corporations Act (WBCA) are revised to address the
following issues: gender diversity on the board of directors; default and optional provisions in
the articles of incorporation and bylaws; terms of documents or plans made dependent on
objectively ascertainable facts; voting of corporate shares; and corporate action by written
consent.

Board of Directors.

By January 1, 2022, each public company must have a gender-diverse board of directors or the
company must comply with specified requirements. A public company is deemed to have a
gender-diverse board if persons who self-identify as women comprised at least 25 percent of the
directors serving on the board for at least 270 days of the fiscal year preceding the annual
meeting of shareholders.

A public company that does not have a gender-diverse board of directors must deliver a board
diversity discussion and analysis to all shareholders entitled to vote at the annual shareholder
meeting no fewer than 10 days nor more than 60 days before the annual meeting. The discussion
and analysis may be delivered by posting the information on the company's principal website or
including the information in a proxy statement filed under specific federal regulations.

The board diversity discussion and analysis must include the company's approach to developing
and maintaining diversity on the board, and at a minimum should include a discussion of:

* how the board of directors considered the representation of any diverse groups in
identifying and nominating candidates in connection with the last annual meeting of
shareholders, or why such consideration was not given;

* any adopted policy relating to identifying and nominating members of diverse groups for
election as directors, or why such policy was not adopted; and

* the use of mechanisms of refreshment of the board, such as term limits and mandatory
retirement age policies, or why such mechanisms are not used.

A public company is exempt from the gender-diverse board requirements if:

* it does not have outstanding shares of any class or series listed on a U.S. national
securities exchange;

* it is an emerging growth company or a smaller reporting company as defined in federal
regulations;

* voting shares comprising more than 50 percent of the voting power of the public
company are held by a person or group of persons;

* its articles of incorporation authorize election of all or a specific number of directors by
one or more separate voting groups; or

* it is not required to hold an annual meeting of shareholders under state law or rules of any
U.S. national securities exchange.
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The gender diversity requirements do not alter the general standards for any director, and failure
to comply with the requirements does not affect the validity of any corporate action. The
exclusive remedy for a public company's failure to comply with the requirements is that any
shareholder entitled to vote in the election of directors may seek a superior court order for the
company to deliver the required information to shareholders.

Articles and Bylaws.

Provisions of the WBCA governing the contents of the articles of incorporation and the bylaws
of the corporation are revised. The specific lists of default and optional provisions that may be
included in a corporation's articles of incorporation or bylaws are removed, although a shorter
list of nonexclusive optional provisions is retained. Provisions in the articles of incorporation
may be made dependent on facts objectively ascertainable outside the articles of incorporation.

Terms Dependent on Objectively Ascertainable Facts.

Terms of the following filed documents or plans may be made dependent on facts objectively
ascertainable outside the plan or filed document: the articles of incorporation, terms of shares,
plans of conversion, plans of merger, and plans of share exchange.

Rules are established governing provisions that allow the terms of a plan or filed document to be
dependent on facts objectively ascertainable outside the plan or filed document. The plan or
filed document must include the manner in which the facts will operate upon the terms of the
plan or filed document. The facts may include economic or financial data, a determination or
action by any person or body, and terms of or actions taken under an agreement to which the
corporation is a party. The facts must be available in a nationally recognized news or
information medium.

Provisions of a plan or filed document that may not be made dependent on outside facts are
specified, including, for example, the registered agent of an entity in a filed document, the
number of authorized shares and designation of each class or series of shares, and the effective
date of a filed document.

If a provision of a filed document is made dependent on a fact ascertainable outside the
document and the fact is not ascertainable from a publicly available source, procedures are
established for filing an article of amendment to the filed document stating the fact.

Corporate Shares.

Shares of a corporation are not entitled to vote if they are owned by or otherwise belong to the
corporation, either directly or indirectly. Shares held by a corporation in a fiduciary capacity are
entitled to vote unless they are held for the benefit of, or otherwise belong to, the corporation
directly or indirectly through a second corporation which is a majority-owned subsidiary of the
corporation issuing the shares.

Corporate Action by Written Consent.

Shareholders of all corporations may take corporate action with less than unanimous consent if
authorized in the corporation's articles of incorporation. Shareholders may not elect directors by
less than unanimous written consent if the articles of incorporation authorize shareholders to
cumulate their votes when electing directors.
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Failure to comply with the shareholder notice requirements with respect to seeking and obtaining
written consents will not invalidate approval of corporate action by written consents.

Appropriation: None.
Fiscal Note: Not requested.

Effective Date: The bill takes effect 90 days after adjournment of the session in which the bill is
passed.
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