HOUSE BILL REPORT
HB 1025

As Reported by House Committee On:
Civil Rights & Judiciary
Appropriations

Title: An act relating to creating a private right of action for harm from violations of the state
Constitution or state law by peace officers.

Brief Description: Creating aprivate right of action for harm from violations of the state
Constitution or state law by peace officers.

Sponsors: Representatives Thai, Reed, Berry, Ryu, Simmons, Bateman, Fitzgibbon, Farivar,
Peterson, Alvarado, Pollet, Street, Cortes, Doglio, Macri, Gregerson, Stonier, Kloba and
Santos.

Brief History:
Committee Activity:
Civil Rights & Judiciary: 1/25/23, 2/10/23 [DPS];
Appropriations. 2/21/23, 2/23/23 [DP2S(w/o sub CRJ)].

Brief Summary of Second Substitute Bill

* Provides acause of action against any peace officer who acts under color
of authority, engages in conduct that is unlawful under the state
Constitution or specific state laws, and causes injury.

» Provides an additional cause of action against any other peace officers
who could have prevented the injury or aided in preventing the injury,
but failed to do so.

» Establishes and limits vicarious and independent liability for peace
officer employers.

 Establishes and limits defenses for peace officers and their employers.

HOUSE COMMITTEE ON CIVIL RIGHTS & JUDICIARY

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.
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Majority Report: The substitute bill be substituted therefor and the substitute bill do pass.
Signed by 6 members. Representatives Hansen, Chair; Farivar, Vice Chair; Entenman,
Goodman, Peterson and Thai.

Minority Report: Do not pass. Signed by 5 members. Representatives Walsh, Ranking
Minority Member; Graham, Assistant Ranking Minority Member; Cheney, Rude and
Walen.

Staff: John Burzynski (786-7133).
Background:

Federal Civil Actions—Deprivation of Constitutional Rights.

Federal law provides acivil cause of action to redress violations of federal constitutional
and statutory rights caused by persons acting under color of state law. This cause of action
is often referred to as a section 1983 action. The legal standard depends on the legal right at
issue.

The doctrine of qualified immunity provides government officials performing discretionary
functions with immunity from section 1983 actions unless the plaintiff shows that the
officer violated "clearly established" rights. When determining whether aright was clearly
established, courts consider whether the right at issue was sufficiently clear such that every
reasonable official would have known that his or her conduct violated the right.

Section 1983 actions are generally brought against the individual officer who committed the
alleged violation. The doctrine of vicarious liability of employers does not apply in section

1983 actions. However, an officer's employing agency may be held liable in a section 1983
action when the injury is the result of the execution of apolicy or custom adopted by the

agency.

Washington Civil Actions.

Washington has not enacted a statute authorizing a general cause of action against
government officials for conduct that is unlawful under the state Constitution or state law.
Washington courts have refused to recognize a private cause of action for damages for state
constitutional violations absent legislative guidance. However, acivil suit against state
agents and employees can be brought under state common law for tort actions. These
include actions for intentional torts, such as assault, battery, false arrest, fal se imprisonment,
or trespass; and for unintentional torts, such as a negligence claim based on an officer's
failure to use reasonable care.

Washington courts recognize a distinct state variant of qualified immunity in some
instances. A peace officer is generally entitled to state qualified immunity from civil
liability for certain claims, including claims for false arrest and imprisonment, when the
officer carries out a statutory duty according to procedures dictated to the officer by statute
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and superiors, and the officer acts reasonably. However, this immunity does not apply to
claims of assault and battery arising out of the use of excessive force to effectuate an arrest.

Generally, an employer may be held vicariously liable for an employee's tortious acts if the
employee was acting within the scope of employment when the acts were committed. An
employer may also be liable for the conduct of an employee based on negligent hiring,
training, or supervising of the employee. However, a claim based on negligent hiring,
training, or supervising applies only when the officer acts outside of the scope of
employment.

Peace Officer Reasonable Care and Use of Force.
Peace officers must use reasonable care when determining whether to use physical or
deadly force and when using physical or deadly force against another. Peace officers must:
» when possible, use all de-escalation tactics that are available and appropriate under
the circumstances before using physical force;
» when using physical force, use the least amount of physical force necessary to
overcome resistance under the circumstances;
* terminate the use of physical force as soon as the necessity for such force ends;
» when possible, use less lethal alternatives that are available and appropriate under the
circumstances before using deadly force; and
» make less lethal alternativesissued to the officer reasonably available for his or her
use.

Peace Officer Use of Immigration and Citizenship Status.

State law limits the authority of law enforcement agencies to enforce immigration law and
take action against a person based on their immigration status. Among other restrictions,
and subject to limited exceptions, state and local law enforcement agencies may not:

* inquireinto or collect information about an individual's immigration or citizenship
status, or place of birth;

 provide information pursuant to notification requests from federal immigration
authorities for the purposes of civil immigration enforcement;

 givefederal immigration authorities access to interview individuals about a
noncriminal matter while they are in custody;

 detain an individual solely for the purpose of determining immigration status;

* takeanindividua into custody or hold an individual in custody solely for the purpose
of determining immigration status based solely on acivil immigration warrant or
immigration hold request; or

* deny services, benefits, privileges, or opportunities to individualsin custody or in
probation status, on the basis of the presence of an immigration detainer, hold,
notification request, or civil immigration warrant.

Peace Officer Requirements to Intervene and Report.
I dentifiable on-duty peace officers who witness another peace officer engaging or
attempting to engage in the use of excessive force against another person are required to
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intervene, when in a position to do so, to end the use of excessive force or attempted use of
excessive force, or to prevent the further use of excessive force, and render aid at the
earliest safe opportunity. Additionally, identifiable on-duty peace officers who witness
another peace officer engaged in conduct that is unlawful or contrary to agency policy are
required to report the conduct to their supervisor.

Defense of Public Employees.

When a civil action is brought against a state or local government officer or employee, the
state or local government must defend the officer or employee in the proceeding if his or her
actions were within the scope of hisor her duties. Monetary damages awarded against the
officer or employee must be paid by the state or local governmental entity if the court finds
that the officer or employee was acting within the scope of hisor her duties, and the
judgment may not become alien upon any property of the officer or employee.

Summary of Substitute Bill:

Peace Office Liability and Defenses.

Any person injured in person or property by a peace officer acting under color of authority
has a cause of action against the peace officer, and against any other peace officer who had
the power through reasonable diligence to prevent or aid in preventing the injury from
occurring and failed to do so, if the peace officer engaged in conduct that is unlawful

under: (1) the state Constitution; (2) the state statute governing peace officer use of
immigration or citizenship status; or (3) the state statute governing peace officer reasonable
care and use of force.

A peace officer has adefense if, when the injury occurred, the officer substantially
complied with aregulation, practice, procedure, policy, or training that was established by
the peace officer's employer or approved or condoned by superior officers.

Employer Liability and Defenses.

A plaintiff may also name a peace officer's employer as adefendant. The employer is
vicarioudly liable for a peace officer's unlawful conduct causing injury if that conduct was
within the scope of the peace officer's employment.

If apeace officer proves a defense of substantial compliance with aregulation, practice,
procedure, policy, or training that was established by the peace officer's employer or
approved or condoned by superior officers, then the employer is independently liable for the
injury proximately caused by the regulation, practice, procedure, policy, or training at iSsue,
unless the training was provided by the Criminal Justice Training Center or the policy was
model guidance drafted by the Attorney General's Office at the specific request of the
Legidlature.

Peace officer employers are also independently liable for injuries proximately caused by the
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employer'sfailure to use reasonable care in:
* hiring, training, or supervising a peace officer; or
* retaining or disciplining a peace officer, unless the employer proves that it took
disciplinary action against the peace officer and that action was appealed by the
officer and reduced or overturned by an independent arbitrator or court.

Prohibited Defenses.

It is not an immunity or defense that the rights, privileges, or immunities sued upon were
not clearly established at the time of the act, omission, or decision by the peace officer or
employer.

Remedies.

A prevailing plaintiff has aright to recover actual damages as determined by the trier of fact
and nominal damages. A court may award a prevailing plaintiff costs and reasonable
attorney's fees, and may grant declaratory and injunctive relief.

Peace Officer's Rights.

Nothing in this act limits the right of a peace officer to have alegal defense provided at the
expense of their employer or to have ajudgment for aviolation of this act satisfied by their
employer.

Reporting Requirements.

If a peace officer's employer asserts an approved training or policy defense, it must within
30 days provide notice of the defense, and all relevant claims and facts in the underlying
litigation, to the Attorney General and director of the Criminal Justice Training
Commission.

Beginning December 1, 2025, and annually thereafter, the Attorney General's Office must
provide areport to the chairs of the House Civil Rights and Judiciary Committee and Senate
Law and Justice Committee, or the chairs of any successor committees, regarding all
approved-training-or-policy defenses raised by peace officer employers and reported to the
Attorney General in the preceding 12 months.

Felony Bar Exception.

An exception is added to the Felony Bar statute, which provides a complete defense to
certain actions for personal injury or death when the plaintiff was engaged in the
commission of afelony that proximately caused the injury or death. The existing exception
for federal section 1983 actionsis extended to also cover actions brought under this act.

Other Provisions.
The act must be liberally construed. Nothing therein affects any other common law or
statutory right of action available to the plaintiff.

A cause of action under this act must commence within three years of the action accruing.
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The act applies to causes of action arising on or after the effective date of the act.

Substitute Bill Compared to Original Bill:

The substitute bill:

modifies the intent section by replacing areference to violations of criminal statutes
with areference to violations of law, and by replacing areference to state law with a
reference to certain state laws;

modifies the definition of "employer" to mean, in relevant part, the State of
Washington and all political subdivisions and agencies thereof that act as a peace
officer's employing agency or entity;

limitsliability to only arise from violations of the state Constitution and two specific
state statutes: RCW 10.93.160 (law enforcement restrictions regarding immigration
and citizenship status); and RCW 10.120.020 (law enforcement restrictions on use of
force);

reorganizes the liability and defenses established in sections 3(3) and (4), creating
multiple subsections therein;

modifies employer liability on the basis of an officer's substantial compliance with a
regulation, practice, procedure, policy, or training, by requiring the regulation,
practice, procedure, policy, or training to have been established by the employer, or
approved or condoned by superior officers;

modifies the employer defense of using amodel policy drafted by the Office of the
Attorney General to require the policy at issue to conform to published model
guidance drafted by the Office of the Attorney General at the specific request of the
Legidature;

modifies the employer's defense of inability to use reasonable care in retaining or
disciplining an officer as aresult of binding arbitration, replacing it with a defense
based on the employer taking disciplinary action against a peace officer and the
action being appealed by the officer and then reduced or overturned by an arbitrator
or court;

modifies the provision prohibiting certain immunities or defenses by: (a) striking the
restriction on an immunity or defense based on the state of the law being such that a
peace officer or employer could not reasonably have been expected to know whether
an act, omission, or decision was lawful; and (b) retaining the restriction on an
immunity or defense based on the rights, privileges, or immunities sued upon not
being clearly established at the time;

adds a requirement for employers asserting a qualifying training or policy defense to
provide notice of the defense, and all relevant claims and facts, to the Attorney
Genera and director of the Criminal Justice Training Commission;

adds arequirement for the Attorney General to provide the chairs of the House Civil
Rights and Judiciary committee and Senate Law and Justice committee with an
annual report regarding the assertion of qualifying training or policy defenses by
employers;
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* clarifies section 4 regarding remedies to state it applies to actions brought under the
new chapter created by this act; and

» modifiesthe Felony Bar statute by adding an exception for claims brought under the
new chapter created by this act.

Appropriation: None.

Fiscal Note: Available.

Effective Date of Substitute Bill: The bill takes effect on January 1, 2025.
Staff Summary of Public Testimony:

(In support) Thisbill isinformed by the experience of family members living under a
communist regime, where the police can enter ahome at will simply because of the political
affiliations of a household member and violate privacy and rights with no recourse. The
state has aresponsibility to check its own actions and hold itself to account. Those who
violate constitutional rights should be held accountable. Faith in government is eroded
when public officials are not held responsible for their acts. If police officers violate rights
or break laws, there must be consequences.

Wrongful convictions are pervasive and the leading cause is official misconduct. When a
wrongful conviction occurs, typically nothing happens to the officers involved.
Accountability isthe basis of our system. Good officers who follow their training will have
nothing to worry about under this bill.

Thisbill will provide compensation to victims. When a person is injured, someone always
pays—the only question iswho: the person who suffered the harm or the government?

Thisbill does not rely on federal law. It allows victims to bring lawsuits under state law
and gain the protection and promise of the Washington Constitution.

Thisbill issimilar to others across the country. Colorado recently passed asimilar law and
the state had no increase in officers quitting, lawsuits, or liability payments. In states that
have eliminated qualified immunity like Colorado and New Mexico, there has been no
parade of horribles or massive increase in civil litigation.

Thisbill is narrowly tailored to solve problems; it is about change, not punishment. Itisa
tool to improve policing culture and practices, and build trust. Qualified immunity has the
effect of insulating both the officer and municipality from liability, so thereis no need to
improve. In arecent case in Washington, a woman who was seven months pregnant was
tasered three times and the officer was not held accountable because a court had not
previously held that specific conduct was unconstitutional.
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Arguments against bills like this are often about qualified immunity, but these arguments
have no basisin reality. Qualified immunity is not needed to protect officers from personal
liability because the state indemnifies officers. Over 99 percent of judgments are paid from
government funds. Additionally, qualified immunity is not needed to protect municipalities
from bankruptcy. A study of 100 jurisdictions of various sizes showed liability costs make
up lessthan 1 percent of most government budgets. Further, qualified immunity is not
needed to protect officers from being punished for making good faith mistakes because they
are already protected against reasonable mistakes.

(Opposed) The focus on stopping police misconduct should be preventative, not remedial.
Court orders do not make for good statewide policy. Legal rights should not change based
on particular courts and the area one lives. Policy changesin recent years, including the
development of model policies and the focus on improving outcomes, are preferable to
litigation.

Counties do not have complete oversight over the officers they will be held accountable for,
including independent sheriffs. The county pays, but has no control over day to day
operations. Sometimes, the counties hear about problems but lack the authority to make
changes.

There is adisconnect in holding the employer accountable for the employee in these cases.
Asdrafted, the bill provides no remedy if an unlawful harm followed a model policy.
This bill should provide attorney's fees for both sides, not just a prevailing plaintiff.

Federal courts are the right place for these lawsuits. Federal courts are strict, federal judges
are not elected, and juries come from awide pool.

Qualified immunity is an important defense and allows dismissal of frivolous claims.
Frivolous lawsuits will create endless stress and damage. Without qualified immunity,
defendants remaining options are settlement or trial. The Legislature, judges, the
Governor, and all other government employees benefit from immunity, but this bill strips
immunity from law enforcement. Removing qualified immunity from only policeisterrible
public policy. Without it, police may hesitate at a critical moment, jeopardizing safety and
lives. Thisbill will create a system of perpetual lawsuits and endanger public safety.

If thisbill is enacted, it should go further by stripping qualified immunity from limited
authority peace officers and the Legidlature. It'sfar easier to strip protections from others
than to take them from yourself.

This bill will increase costs for agencies, taxpayers, and officers without reaching
accountability. Citiesface an overwhelming number of claims, many of which lack merit.
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The costs of litigation push cities towards settlement. The liability environment in
Washington is different than in other states. Citiesin Washington face greater risks, and do
not benefit from the liability limitations that exist in other states. Insurance costs are
skyrocketing for local governments and insurers are leaving the state or threatening to do
so. Thishill will result in a nightmare of costs for agencies.

Law enforcement officers handle the most difficult situations and have mere moments to
make the right decision. Every law enforcement interaction involves significant
constitutional questions. Thereis ahazy border between constitutional and unconstitutional
use of force. Thisbill stacks the deck against law enforcement by providing attorney's fees
and eliminating qualified immunity. This bill has the effect of defunding the police. Peace
officers are family and community members who have dedicated their lives to protecting
the citizens of Washington and enforcing the laws the Legislature creates. Peace officers
should not be held personally liable. Thislegislation will sever the trust of the peace
officers working to make changes under new laws.

It is becoming more difficult to find and hire peace officers. Washington State Patrol
applicant numbers have substantially fallen, and the patrol is currently down 235 officers.
Thisbill will have a negative effect on applications and retention.

(Other) Qualified immunity is a court-created doctrine that provides a defense for public
officials that have violated constitutional rights, but does not apply if the right was clearly
established. To be clearly established, there must be a prior decision where constitutional
rights were violated in nearly identical factual circumstances. Qualified immunity is not
needed to protect against frivolous lawsuits. The defense applies to meritorious claims, not
frivolous claims. Other procedural tools exist to weed out meritless claims. Qualified
immunity is an impediment to meritorious claims, which means section 1983 is not
functioning properly in the federal courts. State court alternatives are important to assure
victims of misconduct have away of vindicating their constitutional rights.

Persons Testifying: (In support) Representative My-Linh Thai, prime sponsor; Lara
Zarowsky, Washington Innocence Project; Lorena Gonzalez, American Civil Liberties
Union of Washington; Tammy Morales; Sonia Joseph, Washington Coalition for Police
Accountability; Joanna Schwartz, University of California Los Angeles School of Law;
Eliana Machefsky, National Police Accountability Project; Breean Beggs, Spokane City
Council; and Larry Shannon, Washington State Association for Justice.

(Opposed) Michael McKinley; Mike Hoover, Washington State Association of Counties,
Derek Bryan, Washington Counties Risk Pool; Ryan Lufkin, Washington Council of Police
and Sheriffs; James McMahan, Washington Association of Sheriffs and Police Chiefs;
Spike Unruh, Washington State Patrol Troopers Association; and Candice Bock,
Association of Washington Cities.

(Other) Jay Schweikert, Cato Institute.
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Persons Signed In To Testify But Not Testifying: None.

HOUSE COMMITTEE ON APPROPRIATIONS

Majority Report: The second substitute bill be substituted therefor and the second
substitute bill do pass and do not pass the substitute bill by Committee on Civil Rights &
Judiciary. Signed by 19 members. Representatives Ormsby, Chair; Bergquist, Vice Chair;
Gregerson, Vice Chair; Macri, Vice Chair; Berg, Chopp, Davis, Fitzgibbon, Hansen,
Lekanoff, Pollet, Riccelli, Ryu, Senn, Simmons, Slatter, Springer, Stonier and Tharinger.

Minority Report: Do not pass. Signed by 12 members. Representatives Stokesbary,
Ranking Minority Member; Chambers, Assistant Ranking Minority Member; Corry,
Assistant Ranking Minority Member; Chandler, Connors, Couture, Dye, Harris, Rude,
Sandlin, Schmick and Steele.

Staff: Yvonne Walker (786-7841).

Summary of Recommendation of Committee On Appropriations Compared to
Recommendation of Committee On Civil Rights & Judiciary:

The second substitute bill adds a null and void clause, making the act null and void if
specific funding for the purpose of the act, referencing the act by bill or chapter number, is
not provided by June 30, 2023, in the omnibus appropriations act.

Appropriation: None.
Fiscal Note: Available.

Effective Date of Second Substitute Bill: The bill takes effect on January 1, 2025.
However, the bill is null and void unless funded in the budget.

Staff Summary of Public Testimony:

(In support) Washington courts have found that in order for a person to bring a claim under
the promise and protections of the Washington Constitution, the Legislature must first pass
implementing legislation. Thisbill will improve relations between communities and local
governments. It can be used as atool that can incentivize cities to ensure that their local
law enforcement agencies hold fidelity to the ongoing journey of accountability when an
officer is proven to engage in violating a Washingtonian's constitutional rights.

Under thishill, the actions of an officer is not born by the individual officer but by the
department. Officers who follow their department's policies, practices, and training are
shielded from liability. Thislegidationisafair balancing of accountability and
responsibility.
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(Opposed) Many police departments have been defunded over the years and now they are
being punished. This bill removes protection and qualified immunity from police officers
and allows them to be personally sued. Thishill will also create more claims and lawsuits,
thereby driving an increase in costs to litigate those lawsuits. This means cities are going to
settle out of court.

Washington has been granted a broad waiver of government immunity and there is no cap
on tort claims against government. This puts Washington in a different position from other
states.

The transfer of independent liability for an action that was condoned by an employer isfair.
However, there islanguage in the bill that eliminates any remedy for a person who is
harmed, if that remedy is sanctioned by the state. Law enforcement officers are already
challenged, have difficult jobs, and often subject themselves to physical danger to protect
the public. They should not be subject to financial harm aswell. Asaresult of the
enactment of thisbill, law enforcement agencies will likely modify their policies towards
risk management so that they can provide any level of help to individuals, rather than their
policies focusing on those that need help.

The supreme court has stated that qualified immunity ends where the Constitution or
statutory rights have been violated, of which a reasonable person would have known. This
bill purports to create aremedy but it is not necessary. Washington law already provides,
under general tort actions, remedies for all of the same things that are provided by the
Constitution. This bill also purportsto prevent federa qualified immunity from being
applied to state claims. In the end, the plaintiffs' trial lawyers will benefit from this bill at
the public's expense. This bill does not advance law enforcement reform.

Thereis a section of the bill that requires the courts to interpret the law liberally and that
makes this an unconstitutional and ambiguous law. Ambiguous laws are subject to abuse.

Lastly, this bill will have a chilling effect on hiring law enforcement personnel.

(Other) The doctrine of qualified immunity is problematic in blocking civil rights claims.
In addition, a state's policy to eliminate a qualified immunity will not lead to aflood of
frivolous law suits. The doctrine only comes into play in meritorious lawsuits. In genuine
non meritorious lawsuits, there are other tools of civil procedure that exist on both the
federal and state level. The doctrine only blocks meritorious lawsuits, which undermines
public accountability because that means that officers can be excused even when they have
violated someone's civil rights.

Persons Testifying: (In support) Nickeia Hunter, Washington Coalition for Police

Accountability; Lorena Gonzalez, American Civil Liberties Union of Washington; and
Diana Salazar, Service Employees International Union 775.
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(Opposed) Candice Bock, Association of Washington Cities; Laurie Layne; Jean Homan,
Washington Defense Trial Lawyers Association; Michael McKinley; James McMahan,
Washington Association of Sheriffs and Police Chiefs; and C Davis, Washingtonians to
Recall Inslee.

(Other) Jay Schweikert, Cato Institute.

Persons Signed In To Testify But Not Testifying: None.
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